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New  York  t.  Piatt  T232  D.  S.  36) 2 

New  York  ».  Sage  (231  U.  8.  758) 3 

New   York  t.   United   States   Express   Co. 

(232  U.  8.  35) 2 

New  York  ex  reL  Amoskeng  Sav.  Bank  of 

Manchester,  N.  H.,  v.  Purdy  (231  D.  S. 

373)    1 

New   York   Life   Ins.    Co.   t.   Deer  Lodge 

County  (231  U.  S.  495) 1 

New  York  Lite  Ins.  Co.  t.  Head  (234  U.  S. 

148)    8 

New  York  Ufe  Ins.  Go.  t.  Head  (234  U.  8. 

166)    8 

New   York   Times  Co.   v.   Son  Printing  ft 

PubUshing  AsB'n  (234  U.  S.  758) 6 

Nichols-Cbisbolm      Lumber      Co.,      United 

States  T.,  two  cases  (234  U.  S.  245) 8 
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Ohio  Valley  Tie  Co.,  Louisville  &  N.  R,  Co. 
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7215) 603 

Oliver,  AUen  v.  (232  U.  S.  728) 331 
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Peabody  v.  United  States  (231  U.  S.  r.;i0). .  159 
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631) 269 

Pennsylvania,  Patsone  ▼,  (232  U.  S.  138). .  281 
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S.  724) .602 

Pennsylvania  R.  Co.,  Connelley  v.  (231  U. 
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(231  U.  &  ») 

UNITED  STATES,  Plff.  In  Err., 

V. 

FELIPE  SANDOVAL. 

States  (|  9*)— Admission—Ewabliwo  Act 
— Eft'ectof  Admission  on  Conobbssion- 
AL  Regulation. 

1.  Congressional  ref^^lations  in  an  en- 
abling act  which  a  state  is  required  to  and 
does  assent  to  as  a  condition  to  admission 
into  the  Union  remain  in  force  after  such 
admission  if,  and  only  if,  the  subject  is  one 
within  the  regulating  power  of  Congress. 

[Bd.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  I  4:    Dec.  Dig.  I  9.*1 

CoNSTmmoNAi.  Law  ({  68*)  —  Depart- 
ments OF  GovEBNMENT—CouBTs— Polit- 
ical QI7E8TI0N8. 

2.  Whether,  to  what  extent,  and  for 
what  length  of  time  distinctly  Indian 
communities  within  the  borders  of  the 
United  States  shall  be  recognized  and  dealt 
with    as    dependent    tribes,    requiring    the 

guardianship  and  protection  of  the  United 
tates,  are  Questions  to  be  determined  by 
Congress,  ana  not  by  the  courts. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  SS  125-127 ;    Dec.  Dig.  8  68.*] 

Indians  (f  31*)~Congbbsstonal  Control 
— Effect  of  Citizenship. 

3.  Citizenship  is  not  in  itself  an  obstacle 
to  the  exercise  by  Congress  of  its  power  to 
enact  laws  for  the  benefit  and  protection 
of  tribal  Indians  as  a  dependent  people. 

[Bd.  Note.— For  other  cases,  see  Indians.' Cent. 
Dig.  8  23;    Dec.  Dig.  8  81-*] 

Indians  (S  10*)— Congressional  Control 
—Communal  Lands. 

4.  The  lands  of  the  Pueblo  Indians  in 
New  Mexico,  although  held  in  communal 
fee-simple  ownership  by  the  Indians  of  each 
pueblo,  are  subject  to  the  legislation  of 
Congress,   enacted    in   the   exercise   of   the 


ffOTernment's  guardianship  over  snch  Indian 
communities  and  their  affairs. 

[Ed.  Note.— For  other  cases,  see  Indians,  CenL 
Dig.  88  25.  29.  46 ;    Deo.  Dig.  8  10.*] 

Indians  (§  35*)— Congressional  Control 

—Intoxicating     Liquors    —    Pueblo 

Lands. 

5.  Congress,  in  the  exercise  of  its  control 
over  the  Indian  tribes,  could  validly  pro- 
hibit, as  it  did  by  the  act  of  January  30, 
1897  (29  Stat,  at  L.  506,  chap.  109),  as 
supplemented  by  §  2  of  the  New  Mexico 
enabling  act  of  June  20,  1910  (36  Stat,  at 
L.  557,  chap.  310),  the  introduction  of  in« 
toxicating  liquors  into  the  Indian  pueblos 
in  the  state  of  New  Mexico,  the  legislative 
and  executive  branches  of  the  Federal  gov- 
ernment having  bv  a  uniform  course  of  ac- 
tion long  regarded  and  treated  such  pueblos 
as  dependent  communities,  entitled  to  the 
aid  and  protection  of  the  government  like 
other  Indian  tribes. 

[Ed.  Note.— For  other  cases,  see  Indians,  CenL 
Dig.  88  61.  62;   Dec.  Dig.  8  35.*] 

[No.  352.] 

Argued  February  27,  1913.    Decided  Octo- 
ber 20,  1913. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  New 
Mexico  to  review  a  judgment  sustaining 
a  demurrer  to  and  dismissing  an  indict- 
ment in  a  criminal  prosecution  for  intro- 
ducing intoxicating  liquor  into  the  Santa 
Clara  pueblo.    Reversed. 

See  same  case  below,  198  Fed.  639. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Bnllitt  and  Mr.  Louis 
G.  Bissell  for  plaintiff  in  error. 

Mr.  A.  B.  Renehan  for  defendant  in  er- 
ror* 


*For  otlier  eases  see  same  toplo  ft  9  MtTMBca  in 
34  8.  C— 1. 
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?  •  Mr.  Justice  Van  DeTanter  delivered  the 
opinion  of   the  court: 

This  is  a  criminal  prosecution  for  intro- 
ducing intoxicating  liquor  into  the  Indian 
country;  to  wit,  the  Santa  Clara  pueblo, 
in  the  state  of  New  Mexico.  In  the  dis- 
trict court  a  demurrer  to  the  indictment 
was  sustained  and  the  indictment  dismissed 
upon  the  theory  that  the  statute  upon  which 
it  is  founded  is  invalid,  as  applied  to  In- 
dian pueblos  in  New  Mexico,  because  usurp- 
ing a  part  of  the  police  power  of  the  state, 
and  encroaching  upon  its  equal  footing  with 
the  other  states.     198  Fed.  539. 

The  indictment  is  founded  upon  the  act 
of  January  30,  1897,  29  Stat,  at  L.  506, 
chap.  109,  as  supplemented  by  §  2  of  the 
act  of  June  20,  1910,  36  Stat  at  L.  657, 
chap.  310,  being  the  New  Mexico  enabling 
act.  The  first  act  makes  it  a  punishable 
offense  to  introduce  intoxicating  liquor  into 
the  Indian  country,  and  the  second,  in 
naming  the  conditions  upon  which  New 
{j  Mexico  should  be  admitted  into  the  Union, 

*  prescribed,!  in  substance,  that  the  lands 
then  owned  or  occupied  by  the  Pueblo  In- 
dians should  be  deemed  and  treated  as  In- 
dian country  within  the  meaning  of  the 
first  act  and  of  kindred  legislation  by  Con- 

g  gress. 

•  •Whether  without  this  legislative  inter- 
pretation the  first  act  would  have  included 
the  pueblo  lands  we  need  not  consider.  The 
territorial  supreme  court  had  but  recently 
held  that  It  did  not  include  them  (United 
States  V.  Mares,  14  N.  M.  1,  88  Pac.  1128), 


and  Congress,  evidently  wishing  to  make 
sure  of  a  different  result  in  the  future,  ex- 
pressly declared  that  it  should  include  them. 
That  this  was  done  in  the  enabling  act, 
and  that  the  state  was  required  to,  and 
did,  assent  to  it,  as  a  condition  to  admis- 
sion into  the  Union,  in  no  wise  affects  the 
force  of  the  Congressional  declaration,  if 
only  the  subject  be  within  the  regulating 
power  of  Congress.  As  was  said  by  this 
court  in  Coyle  v.  Oklahoma,  221  U.  S. 
569,  574,  65  L.  ed.  853,  860,  31  Sup.  Ct.  Rep. 
688:  *'It  may  well  happen  that  Congress 
should  embrace  in  an  enactment  introducing 
a  new  state  into  the  Union,  legislation  in- 
tended as  a  regulation  of  commerce  among 
the  states,  or  with  Indian  tribes  situated 
within  the  limits  of  such  new  state  or  regu- 
lations touching  the  sole  care  and  dispo- 
sition of  the  public  lands  or  reservations 
therein,  which  might  be  upheld  as  legisla^ 
tion  within  the  sphere  of  the  plain  power 
of  Congress.  But  in  every  such  ease  such 
legislation  would  derive  its  force  not  from 
any  agreement  or  compact  with  the  pro- 
posed new  state,  nor  by  reason  of  its  ac- 
ceptance of  such  enactment  as  a  term  of  ad- 
mission, but  solely  because  the  power  of 
Congress  extended  to  the  subject,  and  there- 
fore would  not  operate  to  restrict  the 
state's  legislative  power  in  respect  of  any 
matter  which  was  not  plainly  within  the 
regulating  power  of  Congress."  To  the 
same  effect  are  Pollard  v.  Hagan,  8  How. 
212,  224,  225,  229,  11  L.  ed.  565,  571-574; 
Ex  parte  Webb,  225  U.  S.  663,  683,  690, 


tThe  pertinent  portions  of  the  enabling 
act  are: 

"Sec.  2.  That  .  .  .  the  said  conven- 
tion shall  be,  and  is  hereby,  authorized 
to  form  a  constitution  and  provide  for  a 
state  government  for  said  proposed  state, 
all  in  the  manner  and  under  the  conditions 
contained  in  this  act.     .     .     . 

"And  said  convention  shall  provide,  by 
an  ordinance  irrevocable  without  the  con- 
sent of  the  United  States  and  the  people 
of  said  state — 

"First.  That  .  .  .  the  sale,  barter,  or 
giving  of  intoxicating  liquors  to  Indians 
and  the  introduction  of  liquors  into  Indian 
country,  ichich  term  shall  also  include  all 
lands  now  oumed  or  occupied  "by  the  Pueblo 
Indian*  of  Vew  Mexico,  are  forever  pro- 
hibited, 

"Second.  That  the  people  inhabiting  said 
proposed  state  do  agree  and  declare  that 
they  forever  disclaim  all  right  and  title 
.  .  .  to  all  lands  Iving  within  said  bound- 
aries, owned  or  held  by  any  Indian  or  In- 
dian tribes,  the  right  or  title  to  which  shall 
have  been  acquired  through  or  from  the 
United  States  or  any  prior  sovereignty,  and 
that  until  the  title  of  such  Indian  or  Indian 
tribes  shall  have  been  extinguished  the 
same  shall  be  and  remain  subject  to  the 


disposition  and  under  the  absolute  juris- 
diction and  control  of  the  Congress  of  the 
United  States;  .  .  .  but  nothing  herein, 
or  in  the  ordinance  herein  provided  for, 
shall  preclude  the  said  state  from  taxing, 
as  other  lands  and  other  property  are  taxed, 
any  lands  and  other  property  outside  of 
an  Indian  reservation,  owned  or  held  by  any 
Indian,  save  and  except  such  lands  as  have 
been  granted  or  acquired  as  aforesaid,  or 
as  may  be  granted  or  confirmed  to  any  In- 
dian or  Indians  under  any  act  of  Congress; 
but  said  ordinance  shall  provide  that  all 
such  lands  shall  be  exempt  from  taxation 
by  said  state  so  long  and  to  such  extent 
as  Congress  has  prescribed  or  may  hereafter 
prescribe.     .    .    . 

"Eighth.  That  whenever  hereafter  any 
of  the  lands  contained  within  Indian  reser- 
vations or  allotments  in  said  propos<Mi 
state  shall  be  allotted,  sold,  reserved,  or 
otherwise  disposed  of,  they  shall  be  sub- 
ject for  a  period  of  twenty-five  years  after 
such  allotment,  sale,  reservation,  or  other 
disposal  to  all  the  Zatc«  of  the  United  States 
profUbiting  the  introduction  of  Uguor  into 
the  Indian  country;  and  the  terms  'Indian' 
and  *  Indian  country*  shall  include  the  Pueb- 
lo Indians  of  New  Mexico  and  the  land» 
now  oumed  or  occupied  by  them,** 
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m,  56  L.  ed.   1248,  1256,  1259,  1260,  32 
Sup.  Ct.  Rep.  769. 

The  question  to  be  considered,  then,  is 
whether  the  status  of  the  Pueblo  Indians 
and  their  lands  is  such  that  Congress  com- 
petently can  prohibit  the  introduction  of  in- 
toxicating liquor  into  those  lands  notwith- 
standing the  admission  of  New  Mexico  to 
statehood. 
^  There  are  as  many  as  twenty  Indian  pueb- 
•'los  scattered  *  over  the  state,  having  an 
aggregate  population  of  over  8,000.  The 
lands  belonging  to  the  several  pueblos  vary 
in  quantity,  but  usually  embrace  amout  17,- 
000  acres,  held  in  communal,  fee-simple 
ownership  under  grants  from  the  King  of 
Spain,  made  during  the  Spanish  sover- 
eignty, and  confirmed  by  Congress  since 
the  acquisition  of  that  territory  by  the 
United  States.  10  Stat,  at  L.  309,  chap. 
103,  §  8;  11  Stat,  at  L.  374,  chap.  5.  As 
respects  six  of  the  pueblos,  one  being  the 
Santa  Clara,  adjacent  public  lands  have 
been  reserved  by  Executive  orders  for  the 
use  and  occupancy  of  the  Indians. 

The  people  of  the  pueblos,  although 
sedentary  rather  than  nomadic  in  their  in- 
clinations, and  disposed  to  peace  and  indus- 
try, are  nevertheless  Indians  in  race,  cus- 
toms, and  domestic  government.  Always 
living  in  separate  and  isolated  communities, 
adhering  to  primitive  modes  of  life,  largely 
influenced  by  saperstition  and  fetichism, 
and  chiefly  governed  according  to  the  crude 
customs  inherited  from  their  ancestors, 
they  are  essentially  a  simple,  uninformed, 
and  inferior  people.  Upon  the  termination 
of  the  Spanish  sovereignty  they  were  given 
enlarged  political  and  civil  rights  by  Mex- 
ico, but  it  remains  an  open  question  whether 
thev  have  become  citizens  of  the  United 
States.  See  treaty  of  Guadalupe  Hidalgo, 
arts.  8  and  9,  9  Stat  at  L.  922,  929 ;  United 
States  V.  Joseph,  94  U.  S.  614,  618,  24  L. 
ed.  295.  297;  Elk  v.  Wilkins.  112  U.  S. 
94,  28  L.  ed.  643,  5  Sup.  Ct.  Rep.  41.  Be 
this  as  it  may,  they  have  been  regarded 
and  treated  by  the  United  States  as  re- 
quiring special  consideration  and  protec- 
tion, like  other  Indian  communities.  Thus,t 
public  moneys  have  been  expended  in  pre- 
esenting  them  with  farming  implements  and 
•  utensils,*  and  in  their  civilization  and  in- 
struction; agents  and  superintendents  have 
been  provided  to  guard  their  interests; 
central  training  schools  and  day  schools  at 
the  pueblos  have  been  established  and  main- 
tained for  the  education  of  their  children: 

f  See,  inier  alia,  10  Stat,  at  L.  330,  chap 
1G7:  17  Stat,  at  L.  165,  chap.  233;  18  Stat 
at  L.  147,  chap.  389;  21  Stat,  at  L.  130. 
chap.  %;  22  Stat,  at  L.  83,  chap.  163;  26 
Stat,  at  L.  837,  353,  chap.  807 ;  30  Stat,  at 
L.  504,  chap.  545;  36  Stat,  at  L.  278,  chap. 


dams  and  irrigation  works  lutYc  been  con- 
structed to  encourage  and  enable  them  to 
cultivate  their  lands  and  sustain  them- 
selves; public  lands,  as  before  indicatod, 
have  been  reserved  for  their  use  and  occu- 
pancy where  their  own  lands  were  deemed 
inadequate;  a  special  attorney  has  been 
employed  since  1898,  at  an  annual  cost 
of  $2,000,  to  represent  them  and  maintain 
their  rights;  and  when  latterly  the  ter- 
ritory undertook  to  tax  their  lands  and 
other  property,  Congress  forbade  such  taxa- 
tion, saying:  "That  the  lands  now  held 
by  the  various  villages  or  pueblos  of  Pueblo 
Indians,  or  by  individual  members  there- 
of, within  Pueblo  reservations  or  lands,  in 
the  territory  of  New  Mexico,  and  all  per- 
sonal property  furnished  said  Indians  by 
the  United  States,  or  used  in  cultivating 
said  lands,  and  any  cattle  and  sheep  now 
possessed  or  that  may  hereafter  be  acquired 
by  said  Indians,  shall  be  free  and  exempt 
from  taxation  of  any  sort  whatsoever,  in- 
cluding taxes  heretofore  levied,  if  any, 
until  Congress  shall  otherwise  provide.** 
33  Stat,  at  L.  1048,  1069,  chap.  1479.  An 
exempting  provision  was  also  inserted  in 
§  2  of  the  enabling  act. 

The  local  estimate  of  this  people  is  re- 
flected by  a  New  Mexico  statute  adopted  in 
1S54,  and  carried  into  subsequent  compila- 
tions, whereby  they  were  "excluded  from 
the  privilege  of  voting  at  the  popular  elec- 
tions of  tne  territory"  other  than  the  elec- 
tion of  overseers  of  ditches  in  which  they 
were  interested,  and  the  election  of  the 
oflicers  of  their  pueblos  "according  to  their 
ancient  customs."  Laws  1853-4,  p.  142,  § 
3;  Comp.  Laws  1897,  §  1678. 

With  one  accord  the  reports  of  the  super- 
intendents charged  with  guarding  their  in-w 
terests  show  that  they  are*dependent  upon* 
the  fostering  care  and  protection  of  the 
government,  like  reservation  Indians  in  gen- 
eral; that,  although  industrially  superior, 
they  are  intellectually  and  morally  inferior 
to  many  of  them;  and  that  they  are  easy 
victims  to  the  evils  and  debasing  influence 
of  intoxicants.  We  extract  the  following 
from  published  reports  of  the  superintend- 
ents: 

Albuquerque,  1904:  "While  a  few  of 
these  Pueblo  Indians  are  ready  for  citizen- 
ship and  have  indicated  the  same  by  their 
energy  and  willingness  to  accept  service 
from  the  railroad  companies  and  elsewhere, 
and  by  accepting  the  benefits  of  schools  and 
churches,  a  large  per  cent  of  them  are  un- 

140;  Reports  Comr.  Indian  Affairs  1907, 
D.  58;  1908,  p.  55;  1909,  p.  48;  1  Kappler^ 
878,  880;  Executive  Orders  relating  to  In- 
dian Beservationa  (1912),  124-127,  129, 
130. 
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able,  and  not  yet  enough  advanced  along 
the  lines  of  civilization,  to  take  upon  them- 
selves the  burden  of  citizenship.  It  is  my 
opinion  that  in  the  event  taxation  is  im- 
posed, it  will  be  but  a  short  time  before 
the  masses  of  the  New  Mexico  Pueblo  In- 
dians will  become  paupers.  Their  lands  will 
be  sold  for  taxes,  the  whites  and  Mexicans 
will  have  possession  of  their  ancient  grants, 
and  the  government  will  be  compelled  to 
support  them  or  witness  their  extermina- 
tion." 

Sante  Fe,  1904:  *'The  Pueblo  have  little 
or  no  money,  and  they  cannot  understand 
why  they  should  be  singled  out  from  all 
other  Indians  and  be  compelled  to  bear  bur- 
dens [territorial  taxes]  which  they  are  not 
able  to  assume.  .  .  .  They  will  not  vote, 
nor  are  they  sufficiently  well  informed  to 
do  so  intelligently." 

Zuni,  1904:  "Last  November  when  they 
had  their  Shaleco  dance  I  determined  to 
put  a  stop  to  the  drunkenness.  I  wrote  to 
the  Indian  Office  asking  for  a  detachment 
from  Fort  Wingate.  I  soon  received  a  reply 
that  my  request  had  been  granted.  I  said 
nothing  to  anyone.  The  afternoon  the  Shal- 
eco arrived  the  detachment  rode  in,  the 
Indians  thinking  they  were  passing  through, 
and  were  making  preparations  to  have  a 
2  good  time.  When  they  were  notified  that 
•  a  Navaho  was  celebrating,  they*  promptly 
arrested  him  and  brought  him  over  to  the 
guardhouse,  and  during  the  evening  two 
others  were  arrested  with  whisky  in  their 
possession,  and  also  a  Pueblo  Indian.  The 
detachment  remsined  until  the  dance  was 
over  and  the  visiting  Indians  had  left  for 
their  homes." 

8ante  Fe,  1905:  "Until  the  old  customs 
and  Indian  practices  are  broken  among 
this  people  we  cannot  hope  for  a  great 
amount  of  progress.  The  secret  dance,  from 
which  all  whites  are  excluded,  is  perhaps 
one  of  the  greatest  evils.  What  goes  on 
at  this  time  I  will  not  attempt  to  say,  but 
I  firmly  believe  that  it  is  little  less  than 
a  ribald  system  of  debauchery.  The  Cath- 
olic clergy  is  unable  to  put  a  stop  to  this 
evil,  and  know  as  little  of  same  as  others. 
The  United  States  mails  are  not  permitted 
to  pass  through  the  streets  of  the  pueblos 
when  one  of  these  dances  is  in  session; 
travelers  are  met  on  the  outskirts  of  the 
pueblo  and  escorted  at  a  safe  distance 
around.  The  time  must  come  when  the 
Pueblos  must  give  up  these  old  pagan  cus- 
toms and  become  citizens  in  fact." 

Santa  Fe,  3906:  "There  is  a  greater  desire 
among  the  Pueblo  to  live  apart  and  be  in- 
dependent and  have  nothing  to  do  with  the 
white  race  than  among  any  other  Indians 
with  whom  I  have  worked.  They  really 
care  nothing  for  schools,  and  only  patronize 


them  to  please  their  agent  and  incidentally 
to  get  the  issues  given  out  by  the  teaclier. 
The  children,  however,  make  desirable  pu- 
pils, and  if  they  could  be  retained  in  school 
long  enough  more  might  be  accomplished. 
The  return  student  going  back  to  the  pueblo 
has  a  harder  task  before  him  than  any 
other  class  of  returned  students  I  know. 
It  is  easier  to  go  back  to  the  Sioux  tepee 
and  lead  a  white  man's  life  than  to  go 
back  to  the  pueblo  and  retain  the  customs 
and  manners  taught  in  the  school. 

"In  pueblo  life  the  one-man  domination — ■ 
the  fear  of  the  wrath  of  the  governor  of 
the  pueblo — is  what  holds  this  people  down. 
The  rules  of  the  pueblo  are  so  strict  that^ 
*ihe  individual  cannot  sow  his  wheat,  plant* 
his  corn,  or  harvest  same  in  the  autumn 
without  the  permission  of  the  pueblo  au- 
thorities. The  pueblos  under  my  jurisdic- 
tion that  adhere  religiously  to  old  customs 
and  rules  are  Taos,  Picuris,  Santo  Domingo, 
and  Jemez,  tho  there  are  none  of  them  that 
have  made  much  progress  away  from  the 
ancient  and  pagan  rites. 

"Intemperance  is  the  besetting  sin  of  the 
Pueblo.  ...  If  the  law  against  selling 
intoxicants  to  this  simple  and  ignorant 
people  is  allowed  to  stand  as  now  inter- 
preted [act  of  3897,  as  construed  by  terri- 
torial court],  it  simply  means  the  ultimate 
extermination  of  the  Pueblo  and  the  sur- 
vival of  the  fittest." 

Santa  Fe,  1909:  "While  apparently  the 
Pueblo  Indians  are  lawabiding,  it  has  come 
to  my  notice  during  the  past  year  that  in 
the  practice  of  the  Pueblo  form  of  govern- 
ment cruel  and  inhuman  punishment  is 
often  inflicted.  I  have  strongly  advised  the 
Indians  against  this,  and  your  ofiice  has, 
through  me,  done  likewise.  The  Pueblos, 
however,  are  very  insistent  upon  retaining 
their  ancient  form  of  government.  As  long 
as  they  are  permitted  to  live  a  communal 
life  and  exercise  their  ancient  form  of  gov- 
emment,  just  so  long  will  there  be  ignorant 
and  wild  Indians  to  civilize.  The  Pueblo 
form  of  government  recognizes  no  other 
form  of  government  and  no  other  authority. 
While  apparently  they  submit  to  the  laws 
of  the  territory  and  the  government,  they 
do  so  simply  because  they  are  compelled  to 
acquiesce.  The  returned  student  who  has 
been  five  years  at  the  boarding  school  is 
compelled  to  adopt  the  Indian  dress  upon 
his  return  to  the  pueblo;  he  is  compelled 
to  submit  to  all  tlie  ancient  and  heathen 
customs  of  his  people.  If  he  rebels,  he  it 
punished.  He  therefore  lapses  back  and 
becomes  like  one  who  has  never  seen  the 
inside  of  a  school." 

Zuni,   1909:    "The  Zunis,  especially  the 
old  people,  are  very  much  opposed  to  send-^ 
ing  their  children  to  school,  and*to  every? 
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influence  that  tends  to  draw  them  awaj 
from  their  old  ways  and  habits  of  living; 
but  by  persistent  effort,  and  by  appealing  to 
their  reason,  we  succeeded  in  filling  the 
school  with  children.  The  children  are 
happy  and  contented  while  at  school,  but 
when  they  go  home  for  a  visit,  their  mothers 
and  older  sisters  talk  with  them  and  make 
them  dissatisfied  and  they  do  not  wish  to 
return.  This  is  especially  true  of  the  girls. 
.  .  .  Immorality  and  a  general  laxness 
in  regard  to  their  family  relations,  together 
with  their  pagan  practices,  are  the  great 
curse  of  this  tribe.  They  have  no  marriage 
ceremony  that  is  binding,  and  a  man  will 
often  live  with  two  or  three  different  women 
during  one  year.  This  custom  is  very  de- 
moralizing. In  some  cases  the  father  will 
sell  his  daughters  and  the  husband  his  wife 
for  the  purpose  of  prostitution.  If  mar- 
riage and  divorce  laws  could  be  enforced, 
it  would  be  a  great  blessing  to  these  people. 
•  .  .  We  have  had  very  little  trouble 
with  liquor  on  the  reservation  during  the 
past  year,  and  the  Pueblo  officers  co-operate 
with  me  in  trying  to  keep  it  from  being 
brought  on  the  reservation.^ 

This  .view  of  Pueblo  customs,  government, 
and  civilization  finds  strong  corroboration 
in  the  writings  of  ethnologists,  such  as 
Bandelier  and  Stevenson  who,  in  prosecut- 
ing their  work,  have  lived  among  the 
Pueblos  and  closely  observed  them.  Papers 
Arch.  Inst.  Am.  ser.  vol.  3,  pt.  1  (1890); 
Bureau  Am.  Ethn.  Reports,  vols.  11  (1889- 
■90)   and  23   (1901-'02). 

During  the  Spanish  dominion  the  Indians 
of  the  pueblos  were  treated  as  wards  re* 
quiring  special  protection,  were  subjected 
to  restraints  and  official  supervision  in  the 
alienation  of  their  property,  and  were  the 
beneficiaries  of  a  law  declaring  ''that  in 
the  places  and  pueblos  of  the  Indians  no 
wine  shall  enter,  nor  shall  it  be  sold  to 
them."  Chouteau  v.  Molony,  16  How.  203, 
237,  14  L.  ed.  905,  919;  Laws  of  the  Indies, 
leBk.  6,  title  1,  laws  27  and  86,  title  2,  law 
•  1;  Bk.  6,*  title  2,  law  7;  Bk.  4,  title  12, 
laws  7,  9, 16-20 ;  Gedulas  and  Decrees  shown 
in  Hall's  Mexican  Law,  §§  162-171.  After 
the  Mexican  succession  they  were  elevated 
to  citizenship  and  civil  rights  not  before 
enjoyed,  but  whether  the  prior  tutelage  and 
restrictions  were  wholly  terminated  has 
been  the  subject  of  differing  opinions. 
United  States  v.  Pico,  6  Wall.  536,  540,  18 
L.  ed.  695,  696;  Suflol  v.  Hepburn,  1  Cal. 
254,  279,  280,  291,  292;  1  Nuevo  Febrero 
Mexicano,  pp.  24,  25;  Hall's  Mexican  Laws, 
§  161;  United  States  v.  Ritchie,  17  How. 
625,  540,  16  L.  ed.  236,  240.  In  the  last 
case  this  court  observed:  "The  improve- 
ment of  the  Indians,  under  the  influence 
of  the   missionary  establishments   in  New 


Spain,  which  had  been  specially  encouraged 
and  protected  by  the  mother  country,  had, 
doubtless,  qualified  them  in  a  measure  for 
the  enjoyment  of  the  benefits  of  the  new 
institutions.  In  some  parts  of  the  country 
very  considerable  advancement  had  been 
made  in  civilizing  and  christianizing  the 
race.  From  their  degraded  condition,  how- 
ever, and  ignorance  generally,  the  privileges 
extended  to  them  in  the  administration  of 
the  government  must  have  been  limited; 
and  they  still,  doubtless,  required  its  fos- 
tering care  and  protection."  And  in  the 
Pico  Case  the  court,  referring  to  the  status 
of  an  Indian  pueblo  and  its  inhabitants 
during  the  Mexican  regime,  said:  "The 
disposition  of  the  lands  assigned  was  sub- 
ject at  all  times  to  the  control  of  the  gov- 
ernment of  the  country.  The  pueblo  of  Las 
Flores  was  an  Indian  pueblo,  and  over  the 
inhabitants  the  government  extended  a 
special  guardianship." 

But  it  is  not  necessary  to  dwell  specially 
upon  the  legal  status  of  this  people  under 
either  Spanish  or  Mexican  rule,  for  whether 
Indian  communities  within  the  limits  of  the 
United  States  may  be  subjected  to  its  guar- 
dianship and  protection  as  dependent  wards 
turns  upon  other  considerations.  See  Poll- 
ard V.  Hagan,  3  How.  212,  225.  11  L.  ed. 
565,  571.  Not  only  does  the  Constitutioo 
expressly  authorize  Congress  to  regulat€§ 
commerce  with  the  Indian  tribes,  but^long* 
continued  legislative  and  executive  usage 
and  an  unbroken  current  of  judicial  de- 
cisions have  attributed  to  the  United  States 
as  a  superior  and  civilized  nation  the  power 
and  the  duty  of  exercising  a  fostering  care 
and  protection  over  all  dependent  Indian 
communities  within  its  borders,  whether 
within  its  original  territory  or  territory 
subsequently  acquired,  and  whether  within 
or  without  the  limits  of  a  state.  As  was 
said  by  this  court  in  United  States  v. 
Kagama,  118  U.  S.  375.  384,  30  L.  ed.  228, 
230,  6  Sup.  Ct.  Rep.  1109;  "The  power  of 
the  general  government  over  these  remnants 
of  a  race  once  powerful,  now  weak  and  di- 
minished in  numbers,  is  necessary  to  their 
protection,  as  well  as  to  the  safety  of 
those  among  whom  they  dwell.  It  must 
exist  in  that  government,  because  it  never 
has  existed  anywhere  else,  because  the 
theater  of  its  exercise  is  within  the  geo- 
graphical limits  of  the  United  States,  be- 
cause it  has  never  been  denied,  and  because 
it  alone  can  enforce  its  laws  on  all  the 
tribes."  In  Tiger  v.  Western  Invest.  Co. 
221  U.  S.  286,  316,  55  L.  ed.  738,  749,  31 
Sup.  Ct.  Rep.  578,  prior  decisions  were 
carefully  reviewed  and  it  was  further  said: 
"Taking  these  decisions  together,  it  may 
be  taken  as  the  settled  doctrine  of  this 
court  that  Congress,  in  pursuance  of  th* 
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long-ettabliahed  policy  of  the  goTerxunenti 
has  a  right  to  determine  for  iteelf  when 
the  guardianship  which  has  been  main- 
tained over  the  Indian  shall  cease.  It  is 
for  that  body,  and  not  the  courts,  to  de- 
termine when  the  true  interests  of  the 
Indian  require  his  release  from  such  con- 
dition of  tutelage." 

Of  course,  if  it  is  not  meant  by  this 
that  Congress  may  bring  a  community  or 
body  of  people  within  the  range  of  this  pow- 
er by  arbitrarily  calling  them  an  Indian 
tribe,  but  only  that  in  respect  of  distinctly 
Indian  communities  the  questions  whether, 
to  what  extent,  and  for  what  time  they 
shall  be  recognized  and  dealt  with  as  de- 
pendent tribes  requiring  the  guardianship 
and  protection  of  the  United  States  are 
to  be  determined  by  Congress,  and  not  by 
^the  courts.  United  States  v.  Holliday,  3 
•Wall.  407,  419,  18  L.  ed.  182,  186; •United 
States  ▼.  Rickert,  188  U.  S.  432,  443,  445, 
47  L.  ed.  622,  638,  639,  23  Sup.  Ct.  Rep. 
478;  Re  Heff,  197  U.  S.  488,  499,  49  L. 
ed.  848,  853,  26  Sup.  Ct.  Rep.  606;  Tiger 
V.  Western  Invest.  Co.  221  U.  S.  286,  316, 
55  L.  ed.  738,  749,  31  Sup.  Ct.  Rep.  678. 

As  before  indicated,  by  an  uniform 
course  of  action  beginning  as  early  as  1864 
and  continued  up  to  the  present  time,  the 
legislative  and  executive  branches  of  the 
government  have  regarded  and  treated  the 
Pueblos  of  New  Mexico  as  dependent  com- 
munities entitled  to  its  aid  and  protection, 
like  other  Indian  tribes,  and,  considering 
their  liidian  lineage,  isolated  and  commu- 
nal life,  primitive  customs  and  limited  civil- 
ization, this  assertion  of  guardianship  over 
them  cannot  be  said  to  be  arbitrary,  but 
must  be  regarded  as  both  authorized  and 
controlling.  As  was  said  in  United  States 
V.  Holliday,  3  Wall.  407,  419.  18  L.  ed. 
182,  186:  "In  reference  to  all  matters 
of  this  kind,  it  is  the  rule  of  this  court 
to  follow  the  action  of  the  executive  and 
other  political  departments  of  the  govern- 
ment, whose  more  special  duty  it  is  to  de- 
termine such  affairs.  If  bv  them  those 
Indians  are  recognized  as  a  tribe,  this  court 
must  do  the  same.  If  they  are  a  tribe  of 
Indians,  then,  by  the  Constitution  of  the 
United  States,  they  are  placed,  for  certain 
purposes,  within  the  control  of  the  laws  of 
Congress.  This  control  extends,  as  we 
have  already  shown,  to  the  subject  of  reg- 
ulating the  liquor  trafSc  with  them.  This 
power  of  residing  in  Congress,  that  body 
is  necessarily  supreme  in  its  exercise."  In 
that  case  the  congressional  enactment  pro- 
hibiting the  sale  of  liquor  to  Indian  wards, 
and  forbidding  its  introduction  into  the 
Indian  country,  was  applied  to  a  sale  in 
the  state  of  Michigan  to  an  Indian  who 
had  and  exercised  the  right  to  vote  under 


the  laws  of  the  state,  and  other  applicatioDfl 
of  the  statute  to  Indians  and  Indian  lands 
in  other  states  are  shown  in  United  StHtes 
V.  43  Gallons  of  Whiskey  (United  States 
V,  Lariviere)  93  U.  S.  188,  197,  23  L.  ed. 
846,  848;  Dick  v.  United  States,  208  U.  S. 
340,  62  L.  ed.  620,  28  Sup.  Ct.  Rep.  399; 
United  States  v.  Sutton,  216  U.  S.  291,  54 
L.  ed.  200,  30  Sup.  Ct.  Rep.  116;  Hallowell 
V.  United  States,  221  U.  S.  317,  65  L.  ed. 
760,  31  Sup.  Ct.  Rep.  687;  Uniteti  States 
▼.  Wright,  229  U.  S.  226,  57  U  ed.  1160,  33 
Sup.  Ct.  Rep.  630. 

It  is  said  that  such  legislation  cannot  bejo 
made  to* embrace  the  Pueblos,  because  they* 
are  citizens.  As  before  stated,  whether  they 
are  citizens  is  an  open  question,  and  we 
need  not  determine  it  now,  because  citizen- 
ship is  not  in  itself  an  obstacle  to  the  ex- 
ercise by  Congress  of  its  power  to  enad 
laws  for  the  benefit  and  protection  of 
tribal  Indians  as  a  dependent  people.  Cher- 
okee Nation  ▼.  Hitchcock,  187  U.  S.  294, 
308,  47  L.  ed.  183,  190,  23  Sup.  Ct.  Rep. 
115;  United  States  v.  Rickert,  188  U.  S. 
432,  445,  47  L.  ed.  632,  639,  23  Sup.  Ct. 
Rep.  478;  United  States  v.  Celestine,  216 
U.  S.  278,  290,  54  L.  ed.  196,  199,  30  Sup. 
Ct.  Rep.  93;  Hallowell  v.  United  States, 
221  U.  S.  317,  66  L.  ed.  760,  31  Sup.  Ct. 
Rep.  687. 

It  also  is  said  that  such  legislation  can- 
not be  made  to  include  the  lands  of  the 
Pueblos,  because  the  Indians  have  a  fee- 
simple  title.  It  is  true  that  the  Indians 
of  each  pueblo  do  have  such  a  title  to  all 
the  lands  connected  therewith,  excepting 
such  as  are  occupied  under  Executive  or- 
ders, but  it  is  a  communal  title,  no  indi- 
vidual owning  any  separate  tract.  In 
other  words,  the  lands  are  publio  lands  of 
the  pueblo,  and  so  the  situation  is  essen- 
tially the  same  as  it  was  with  the  Five 
Civilized  Tribes,  whose  lands,  although 
owned  in  fee  under  patents  from  the  United 
States,  were  adjudged  subject  to  the  legis- 
lation of  Congress  enacted  in  the  exercise 
of  the  government's  guardianship  over  those 
tribes  and  their  affairs.  Stephens  v.  Cher- 
okee Nation,  174  U.  S.  446,  488,  43  L.  ed. 
1041,  1056,  19  Sup.  Ct.  Rep.  722;  Cherokee 
Nation  v.  Hitchcock,  187  U.  S.  294,  308,  47 
L.  ed.  183,  190,  23  Sup.  Ct.  Rep.  115;  Heck- 
man  V.  United  States,  224  U.  S.  413,  66  L. 
ed.  820,  32  Sup.  Ct.  Rep.  424;  Gritts  v. 
Fisher,  224  U.  S.  640,  56  L.  ed.  928,  32 
Sup.  Ct.  Rep.  580;  United  States  v.  Wright^ 
229  U.  S.  226,  57  L.  ed.  1160,  33  Sup.  Ct. 
Rep.  630.  Considering  the  reasons  which 
underlie  the  authority  of  Congress  to  pro- 
hibit the  introduction  of  liquor  into  the 
Indian  country  at  all,  it  seems  plain  that 
I  this  authority  is  sufficiently  comprehensive 
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to  enable  Congren  to  apply  the  prohibition 
to  the  lands  of  the  Pueblos. 

We  are  not  unmindful  that  in  United 
States  T.  Joseph,  94  U.  S.  G14,  24  L.  ed. 
2^5.  there  are  some  observations  not  in  ac- 
cord with  what  is  here  said  of  these  Indi- 
ans, but  as  that  case  did  not  turn  upon  the 
power  of  Congress  over  them  or  their  prop- 
erty, but  upon  the  interpretation  and  pur- 
epoee  of  a  statute  not  nearly  so  comprehen- 
Jsive  as  the  legislation* now  before  us,  and 
aa  the  observations  there  made  respecting 
the  Pueblos  were  evidently  based  upon 
statements  in  the  opinion  of  the  territorial 
eourty  then  under  review,  which  are  at  va- 
riance with  other  recognized  sources  of  in- 
formation, now  available,  and  with  the 
long-continued  action  of  the  legislative  and 
executive  departments,  that  case  cannot  be 
r^arded  as  holding  that  these  Indians  or 
their  lands  are  beyond  the  range  of  congres- 
sional  power  under  the  Constitution. 

Being  a  legitimate  exercise  of  that  power, 
the  legislation  in  question  does  not  en- 
croach upon  the  police  power  of  the  state, 
or  disturb  the  principle  of  equality  among 
the  states.  United  States  v.  Holliday,  3 
WaU.  407,  419,  18  L.  ed.  182,  186;  United 
States  T.  43  Gallons  of  Whiskey  (United 
States  V.  Lariviere)  93  U.  S.  188,  197,  23 
L.  ed.  846,  848;  United  SUtes  v.  Kagama, 
138  U.  S.  376,  384,  30  L.  ed.  £28,  230,  6 
Sup.  Ct.  Rep.  1109;  Hallowell  t.  United 
States,  221  U.  8.  317,  55  L.  ed.  750,  31 
Sup.  Ct.  Rep.  587,  and  Ex  parte  Webb,  225 
U.  8.  663,  683,  690,  691,  56  L.  ed.  1248, 
1256,  1259,  1260,  82  Sup.  Ct.  Rep.  769. 

The   judgment    is    accordingly    reversed, 
with   directions   to  overrule  the  demurrer 
to  the  indictment,  and  to  proceed  to  the 
disposition  of  the  case  in  regular  course. 
Reversed* 
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WILLIAM   J.    WOOD,    John   F.    McClure, 
Frank  E.  Payne,  et  al.,  Appts., 

V. 

VANDALIA    RAILROAD    COMPANY. 

Cabbiebs  (§  12*)— Ratb  Regulation— Rba- 
8onablenes8'--<^0st  of  operation. 
The  ratio  of  the  total  operating  expenses 
ef  a  railroad  or  of  a  railroad  division  to 
the  entire  receipts  of  such  railroad  or  divi- 
sion affords  in  itself  no  sufficient  basis, 
when  testing  the  reasonableness  of  rates 
prescribed  under  state  authority,  for  de- 
termining the  cost  of  transportation  of  in- 
trastate freight  traffic  moving  on  class 
rates  between  two  points  of  such  division. 
Before  such  ratio  can  properly  be  used  for 
this  purpose  there  must  be  evidence  jus- 
tifying the  conclusion  that  the  cost  of 
tnasportation    in   proportion   to   rsvenus 


is  substantially  the  same  for  the  partioolar 

trafllc  in  question  as  for  the  total  busi- 
ness of  the  road  or  division,  or,  if  thero 
is  a  material  difference,  satisfactorily  show- 
ing  its  nature  and   extent. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  U  7-11.  1^10;    Dec  Dig.  fi  12.*] 

[No.   11.] 

Argued  December  17,  1912.     Decided  Octo» 

ber  20,  1913. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  In- 
diana to  review  a  decree  enjoining  the  en- 
forcement of  an  order  of  the  Indiana  Rail- 
road Commi$«3ion,  prescribing  maximum 
freight  rates.  Reversed  and  remanded, 
with  directions  to  dismiss  the  bill  with- 
out   prejudice. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  E.  McCnlloui^h,  Charles 
W.  Snifth,  Henry  H.  Hornbrook,  Albert 
P.  Smith,  Bernard  Korbly,  Willnrd  New^ 
and  Mr.  Thomas  M.  Honan,  Attorney  Gkn- 
eral  of  Indiana,  for  appellants. 

Messrs.  John  G.  Williams,  Frederic  D. 
McKenney,  D.  P.  Williams,  and  S.  0.  Pick- 
ens for  appellee. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  bill  in  this  suit  was  filed  by  the 
Vandalia  Railroad  Company,  appellee,  to 
restrain  the  enforcement  of  an  order  mads 
by  the  Railroad  Commission  of  Indiana, 
on  December  14,  1906,  prescribing  maximum 
freight  rates  for  certain  intrastate  traffic. 
The  ground  of  attack  was  that  the  rates 
so  fixed  would  not  yield  sufficient  revenue 
to  pay  the  actual  cost  of  the  transportation 
covered  by  the  order,  and,  hence,  that  the 
order  violated  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  The 
case  was  referred  to  a  specisl  master,  who 
made  a  report,  sustaining  the  contention 
of  the  railroad  company,  which  was  con- 
firmed by  the  circuit  court.  Decree  was  en- 
tered accordingly,  setting  aside  the  order, 
and  permanently  enjoining  proceedings  to 
enforce  it.  Members  of  the  commission^ 
and  the  shippers  on  whose  petition  this 
action  was  taken  (who  were  made  defend- 
ants below),   prosecute  this  appeal. 

The  assignments  of  error  are  addressed 
to  the  single  point  that  the  evidence  failed 
to  warrant  the  conclusion  that  the  pre- 
scribed rates  were  so  unreasonably  low  that, 
if  they  were  maintained,  the  company 
would  be  deprived  of  its  property  without 
due  process  of  law. 

The  Vsndalia  Railroad  Company  is  a  eon* 
solidated  corporation,  organized  on  January 
1,  1906,  under  the  laws  of  Indiana  and 
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Illinois,  pnrsuant  to  an  agreement  made 
by  five  railroad  companies.  Of  these  the 
Terre  Haute  &  Indianapolis  Company  owned 
a  railroad  extending  from  Indianapolis 
westward  to  the  boundary  between  the 
states  of  Indiana  and  Illinois,  and  the  St. 
Louis,  Vandalia,  &  Terre  Haute  Company 
owned  a  railroad  extending  from  that  point 
to  East  8t.  Louis,  Illinois.  These  two  lines, 
forming  a  continuous  route  between  In- 
dianapolis and  East  St.  Louis,  constituted 
what  was  called  the  St.  Louis  division  of 
the  new  company.  The  other  lines  entering 
into  the  consolidation  were  the  Terre  Haute 
k  Logansport,  from  Terre  Haute  to  Logans- 
port  and  South  Bend,  Indiana;  the  Logans- 
port  and  Toledo,  from  Logansport  to  Butler, 
Indiana;  and  the  Indianapolis  &  Vincennes, 
from  Indianapolis  to  Vincennes,  Indiana. 

The  order  applied  to  that  portion  of  the 
Vandalia  Company's  road  which  lay  be- 
tween Indianapolis  and  the  western  bound- 
ary of  Indiana,  a  distance  of  about  80 
miles,  which  originally  belonged  to  the 
Terre  Haute  &  Indianapolis  Company.  The 
order  was  further  limited  to  the  freight 
traffic  moving  on  "class  rates;"  that  is, 
to  the  traffic,  having  its  origin  and  destina- 
tion on  this  part  of  the  company's  line, 
which  was  embraced  in  the  six  classes  of 
the  "Official  classification"  as  theretofore 
established  by  the  company.  The  existing 
class  rates  were  found  by  the  commission 
to  be  unreasonably  high,  and  the  maximum 
rates  in  question  were  ordered  to  be  sub- 
stituted as  just  and  reasonable. 

There  was  no  proof  of  the  value  of  the 
complainant's  property  within  the  state  of 
Indiana,  or  of  the  return  it  received  from 
its  entire  intrastate  business.  Nor  was 
there  proof  of  the  value  of  that  portion 
of  its  road  which  was  affected  by  the  order, 
or  of  the  return  from  all  of  its  intrastate 
business  upon  that  part  of  its  lines.  No 
attempt  was  made  to  supply  proof  of  that 
•  sort.  For  all  that  appears,*  the  Vandalia 
Company  might  enjoy,  notwithstanding  the 
enforcement  of  the  rates  in  question,  ample 
revenue  from  its  intrastate  operations  to 
give  it  a  fair  return  both  as  to  all  its  lines 
within  the  state  and  also  as  to  that  por- 
tion to  which  the  order  referred. 

The  total  tonnage  of  all  kinds  of  freight 
4>n  the  80  miles  of  railroad  from  Indian- 
apolis to  the  Illinois  boundary  cannot  be 
ascertained  from  the  evidence.  The  amount 
of  traffic  moving  on  commodity  rates  is 
€\rx  shown.  It  was  found  by  the  master, 
and  it  is  undisputed,  that  the  gross  revenue 
from  the  transportation  of  that  portion  of 
the  traffic  which  constituted  the  classified 
intrastate  freight,  on  the  described  80  miles 
4>f  road,  during  the  three  years  prior  to  the 
tifi*^'^  of  the  Older,  was  as  follows:  1804, 


$79,803^;  1905,  $91,067.5«;  1906,  $102,- 
241.15;  and  that  the  gross  revenue  from  the 
same  traffic,  under  the  rates  prescribed  by 
the  Commission,  would  have  been  in  1004, 
$52,222.12;  in  1906,  $60,079.13;  in  1906, 
$66,936.99.  This  would  have  been  a  large 
reduction  in  the  gross  revenue  from  that 
particular  traffic,  but  it  most  not  be  over- 
looked that  the  Commission  found  that  the 
former  rates  were  excessive;  and  the  effect 
of  this  reduction  upon  the  company's  net 
return  was  to  be  satisfactorily  proved,  and 
could  not  be  assumed. 

The  conclusion  in  the  court  below  was 
reached  in  the  following  manner:  The  com- 
plainant showed,  and  the  master  found, 
that  for  the  year  1904  the  operating  ex- 
penses upon  the  line  between  Indianapolis 
and  the  Illinois  boundary  were  74.50  per 
cent  of  the  whole  earnings  upon  that  Una 
from  every  source,  and  that  after  con- 
solidation, in  the  years  1905  and  1906, 
the  operating  expenses  of  the  entire  St. 
Louis  division  were  respectively  73.03  and 
73.64  per  cent  of  the  entire  earnings  of 
that  division.  These  ratios  were  then  ap- 
plied for  the  purpose  of  determining  the 
expense  of  transporting  that  part  of  the 
freight  which  moved  under  class  rates  be- 
tween stations  on  the  road  from*  Indian-* 
apolis  to  the  Illinois  boundary.  Thus,  it 
was  assumed  that,  as  the  gross  revenue 
from  this  clas8i6ed  freight  was  $79,803.80 
in  1904,  the  expense  of  transporting  it  was 
74.50  per  cent  of  that  amount,  or  $59,453.- 
83;  that,  in  1905,  with  a  gross  revenue  of 
$91,067.56,  the  expense  was  73.03  per 
cent  thereof,  or  $66,506.64;  and  that  in 
1906,  with  a  gross  revenue  of  $102,241.15, 
the  expense  was  72.64  per  cent,  or  $74,267.- 
07.  According  to  this  method  of  calcula^ 
tion,  the  revenue  which  would  have  been 
received  under  the  order  of  the  commission 
would  have  been  less  than  the  expense  of 
transportation. 

It  is  plain,  however,  that  it  does  not  fol- 
low from  the  mere  fact  that  the  total 
operating  expenses  of  a  railroad,  or  of  a 
division  of  a  railroad,  bear  a  given  rela- 
tion to  the  entire  receipts  of  that  road  or 
division,  that  the  cost  of  transportation  in 
the  case  of  a  particular  class  of  traffic  bears 
the  same  relation  to  the  revenue  derived 
from  til  at  class.  The  ratio,  in  the  first 
case,  is  found  by  bringing  together  a  great 
variety  of  operations  involving  various 
rates  and  different  outlavs  for  different 
sorts  of  traffic  It  is  predicated  of  the 
whole  volume  of  business  considered  as 
such,  and  may  be  far  from  true  of  some 
part  of  it  considered  separately.  It  does 
not  purport  to  be  an  expression  of  the 
relative  cost  of  any  specified  part>  but  i^int- 
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ply  of  that  of  the  entire  traffic  to  which  it 
applies. 

How  hazardouB  may  be  the  use  of  such  a 
ratio  to  determine  the  relative  cost  of  a 
fragment  of  the  business  is  apparent  in  this 
case.  Thus  it  appeared  that  the  total 
gross  earnings  of  the  complainant's  St.  Louis 
division  in  the  year  1905  was  $4,750,811.- 
13.  Of  this,  the  entire  gross  receipts  from 
the  classified  freight  here  in  question  were 
onlj  $91,067.56,  or  less  than  two  per 
cent.  The  expenses  of  the  division  for  that 
year  were  $3,469,544.81,  or  73.03  per  cent 
of  the  total  earnings  as  stated.  In  1900, 
the  earnings  of  the  St.  Louis  division  were 
$5,480,094.77,  and  the  expenses  were  $3,- 
980,906.90,  or  72.64  per  cent.  These 
•  amounts  embrace  interstate  and  intrastate 
traffic,  freight  and  passenger,  and  all 
freight,  whether  moving  on  class  or  com- 
modity rates.  A  large  increase  or  reduction 
in  the  class  rates  on  the  particular  intra- 
state freight  in  question,  the  volume  of 
business  being  the  same  (as  is  the  assump- 
tion), would  have  had  a  very  slight  effect 
upon  the  ratio  of  cost  to  earnings  based  on 
the  entire  operations.  To  illustrate:  Had 
the  rates  on  the  small  portion  of  freight 
here  under  consideration  been  50  per  cent 
higher  than  they  actually  were  in  1905  and 
1906,  and  had  the  gross  revenue  on  this 
traffic  been  increased  accordingly,  the 
total  receipts  of  the  division  would  have 
been  so  little  enlarged  that  the  ratio  of  ex- 
penses to  earnings  for  the  entire  division 
would  still  have  been  about  72.33  per  cent 
and  71.97  per  cent  in  those  years,  respec- 
tively. If,  on  the  same  amount  of  tri^c, 
the  gross  revenue  from  this  classified 
freight  in  1005  had  thus  been  $136,601.34 
instead  of  $91,067.56,  and  the  above  ratio 
were  applied  to  determine  the  cost  of  its 
transportation,  that  cost  would  be  made 
to  appear  to  be  $98,803.74.  On  such  a  cal- 
culation, it  would  follow,  of  course,  that 
a  reduction  of  30  per  cent  even  in  such 
rates  would  being  the  revenue  on  the  same 
amount  of  business  below  its  cost.  Again, 
it  is  to  be  observed  that  had  the  rates 
prescribed  by  the  commission  been  in  force 
in  1905  and  1906,  and  had  other  conditions 
been  the  same,  the  expense  ratios  for  the 
whole  volume  of  business  of  the  St.  Louis 
division  would  have  been  only  73.51  and 
73.11  per  cent,  respectively. 

In  these  circumstances,  the  ratio  of  total 
expense  to  total  earnings  affords,  in  itself, 
no  sufficient  basis  for  determining  the  cost 
of  the  transportation  of  the  particular 
traffic  covered  by  the  order  under  review. 
It  alone  furnishes  no  ground  for  invalidat- 
ing the  finding  of  the  commission  that  the 
existing  rates  were  exorbitant  and  that  the 
substituted   rates   would   be  fair.     Before 


such  a  ratio  could  properly  be  used  in  wt- 
ting  forth  the  cost  of  a^specified  portion  of* 
the  traffic,  it  would  be  necessary  to  have 
evidence  either  justifying  the  conclusion 
that  the  cost  in  proportion  to  the  revenue 
was  substantially  the  same  for  that  part 
of  the  traffic  as  for  the  whole,  or,  if  there 
were  a  material  difference,  satisfactorily 
showing  its  nature  and  extent. 

In  defending  the  use  of  the  method 
adopted  below,  appellee  relies  upon  the  case 
of  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418.  There,  the 
legislature  of  Nebraska  had  established 
a  classification  for  all  intrastate  freight 
carried  by  railroad,  and  had  fixed  the  max- 
imum rates  to  be  charged  therefor.  With 
other  evidence,  the  court  had  before  it  the 
testimony  and  exhibits  furnished  by  one 
of  the  defendants  in  that  case,  a  secretary 
of  the  state  board  of  transportation,  and  a 
principal  witness  for  that  board,  who  gave 
the  results  of  his  investigations  with  re- 
spect to  the  traffic  of  each  company  within 
the  state.  The  ratio  of  expense  to  earnings 
on  all  business  done  within  the  state  was 
thus  shown,  but  reliance  was  not  placed 
upon  that  alone.  This  witness  also  testified 
that  upon  the  local  business  the  percentage 
of  expense  to  earnings  would  be  at  least 
10  per  cent  more.  We  need  not  follow  the 
elaborate  analysis  of  the  exhibits  in  Smyth  i 
V.  Ames,  supra,  by  which*  the  appellants 
undertake  to  elucidate  the  differences  be- 
tween the  traffic  conditions  there  disclosed 
and  those  here  involved.  It  is  sufficient  to 
say  that  the  case  cited  cannot  be  regarded 
as  affording  basis  for  a  contention  that  a 
ratio  of  expense  to  earnings  on  the  entire 
business  of  a  railroad,  or  of  a  division^ 
can  be  taken  to  show  the  cost  of  some  par- 
ticular item  or  class  of  traffic,  in  the  ab- 
sence of  evidence  with  respect  to  that  traf- 
fic which  would  warrant  the  conclusion 
that  its  cost  in  proportion  to  the  revenue 
therefrom  could  properly  be  expressed. 

Each  case,  as  was  pointed  out  in  Smyth 
V.  Ames,  must  depend  upon  its  special 
facts;  and  the  record  in  the  present  case 
is  barren  of  the  necessary  proof.  Attention^Q 
is^called  to  the  expense  ratio  for  the  former* 
Terre  Haute  &  Indianapolis  Company  in 
the  year  1904,  that  is,  prior  to  the  consol- 
idation. But  this  was  based  on  the  total 
business  of  the  road,  and  no  details  are 
furnished  showing  that  this  ratio  could 
rightly  be  applied  to  that  part  of  it  which 
made  up  the  classified  freight  in  question. 
There  are  certain  statements  with  respect 
to  the  heavier  cost  of  the  operation  of  local 
as  compared  with  through  trains,  but  these 
statements  are  clearly  inadequate.  Local 
traffic  may  cost  more  per  unit  of  freight 
movement  than  through  traffic,  but  whether 
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it  coats  more  in  proportion  to  revenue  is 
another  matter.  That,  of  eourse,  depends 
upon  the  rates  charged,  and  is  a  fact  to  be 
proved.  Minnesota  Rate  Cases  (Simpson 
V.  Shepard)  230  U.  S.  352,  462-465,  57  L.  ed. 
1511,  33  Sup.  Ct  Rep.  729 :  Missouri  Rate 
Cases  (Knott  v.  Chicago,  B.  &  Q.  R.  Co.)  23U 
U.  S.  474,  505,  50G,  57  h,  ed.  1571, 33  Sup. 
Ct.  Rep.  975.  There  was  testimony  with 
respect  to  the  cost  of  handling  freight  over 
the  platform  at  the  Indianapolis  terminal, 
but  this  fell  far  short  of  the  showing  re- 
quired, and  it  appeared  that  of  the  six 
classes  of  freight,  to  which  the  order  ap- 
plied, the  fifth  and  sixth  classes,  constitut- 
ing much  more  than  one  half  in  tonnage 
•of  the  classified  freight,  always  moved  in 
^sarload  lots  loaded  by  the  shipper. 

The  evidence  showed  that  the  class  rates 
on  local  traffic  on  the  line  between  Indian- 
apolis and  the  Illinois  boundary,  which 
were  maintained  by  the  Vandalia  Company, 
and  condemned  by  the  commission  as  unrea- 
aonable,  were  higher  than  the  class  rates 
for  corresponding  distances  to  local  stations 
in  Indiana  on  other  lines  (including  one 
of  the  Vandalia  Company's  divisions)  run- 
ning out  of  Indianapolis  to  the  east  and 
south.  It  wholly  failed  to  sustain  the  con- 
tention that  the  action  of  the  commission 
in  ordering  tbe  reduction  complained  of 
transcended  the  limits  imposed  by  tbe  14th 
Amendment. 

The  decree  is  reversed  and  the  case  re- 
manded, with  direction  to  dismiss  the  bill 
without  prejudice. 


«S1  U.  8.  9) 

GEORGE  A.  LURIA,  Appt., 
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UNITED  STATES. 

AxiENB  (§71%,  New,  vol.  7  Key-No.  Series) 
— Natubalization  —  Cancellation  — 
Appbal— Question  not  Raised  Below. 

1.  The  sufficiency  of  the  petition,  in  a 
proceeding  under  the  act  of  June  29,  1908 

(34  Stat,  at  L.  596,  chap.  3592,  U.  S.  Comp. 
Btat.  Supp.  1911,  pp.  124,  637),  §  16, 
"to  cancel  a  naturalization  certificate,  to 
tender  the  issue  of  fraud  on  which  the  case 
was  heard  and  determined  below,  cannot  be 
a^aised  for  the  first  time  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  I  146.1 

AIJ8N8  (I  71%,  New,  vol.  7  Key-No.  Series) 
—Natubalization— IxFBACHiNO  Cebtif- 

lOATB. 

2.  The  express  declaration  in  the  act 
•of  June  29,  1906,  §  16,  making  naturaliza- 
tion certificates  impeachable  when  fraudu- 
lently or  illegally  procured,  that  the  pro- 
visions of  that  section  shall  apply  to  cer- 
tificates issued  under  prior  laws  as  well 
-as  those  issued  under  that  act,  makes  ap- 
plicable to  certificates  theretofore  issued 
dhe  provisions  of  the  second  paragraph  of 


that  aeetioa,  dealing  with  tbe  .evidential* 
effect  of  taking  up  a  permanent  residence 
in  a  foreign  country  within  five  years  after 
securing  the  certificate,  although  this  par- 
agraph was  inserted  by  way  of  amendment 
while  the  section  was  under  consideration  in 
the  House   of   Representatives. 

[Bd.  Note.— For  other  cases,  see  Aliens*  Gent. 
Dig.  I  146.1 

Aliens  (S  60*)— Natubalization— Futubb 

R£8IDENCE. 

3.  The  right  to  naturalization  under  U. 
S.  Rev.  Stat.  §§  2165-2170,  U.  S.  Comp. 
Stat.  1901,  pp.  1329-1333,  was  by  neces- 
sary implication  conferred  upon  such  aliens 
only  as  contemplated  the  continuance  of  a 
residence  already  established  in  the  United 

StateB« 

[Bd.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  SS  117.  U8:    Dec  Dig.  I  «).•] 

Aliens  (8  71%,  New,  vol.  7  Key-No.  Series) 
—Naturalization— Congressional  Con- 
trol—Impbaghing  Certifioatb. 

4.  Congress  did  not  exceed  its  power  oyer 
the  naturalization  of  aliens  by  providing 
in  the  act  of  June  29,  1906,  §  16,  for  the 
orderly  cancelation,  after  full  notice  and 
hearing,  of  naturalization  certificates  which 
have  been  procured  fraudulently  or  il- 
legally. 

[Bd.  Note.— For  other  cMSs.  see  Aliens,  Cent. 
Dig.  $  146.3 
Aliens  (§  71%,  New,  vol.  7  Key-No.  Series) 

—Constitutional  Law  (§§  249,  311*)— 

iMPEAOHlNO  NaTTTRALIZATION  CERTIFI- 
CATE—SUBSEQUENT  Besidbnce. 
6.  Constitutional  rights  are  not  invaded 
by  the  declaration  in  §  16  of  the  natural- 
ization act  of  June  29,  1906,  that  taking 
up  a  permanent  residence  in  a  foreign 
country  within  five  years  after  the  issuance 
of  a  certificate  of  citizenship  shall  be  con- 
sidered prima  facie  evidence  of  the  lack 
of  intention  to  become  a  permanent  cit- 
izen of  the  United  States  at  the  time  of 
the  application  for  citizenship,  which,  in 
the  absence  of  countervailing  evidence,  shall 
be  sufiicient  to  warrant  the  cancelation  of 
the  certificate  as  fraudulent,  since  this  pro- 
vision prescribes  a  rule  of  evidence,  not  of 
substantive  right. 

[Bd.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  I  146;*  Constitutional  Law.  Cent  Dig.  U 
710.  932;    Dec.   Dig.  SS  249,  3U.*] 

Constitutional  Law  (§  191*)--Rules  of 
Evidence— Retrospective  Laws  —  Im- 
peaching Naturalization  Certifioatb. 
6.  The  retrospective  feature  of  §  15  of  th« 
naturalization  act  of  June  29,  1906,  for  the 
impeachment  of  certificates  of  citizenship 
fraudulently  or  illegally  procured,  whioa 
makes  applicable  to  certificates  issued 
under  prior  laws  the  declaration  of  that 
section  that  taking  up  permanent  residence 
in  a  foreign  country  within  five  years  after 
the  issuance  of  the  certificate  shall  be 
prima  facie  evidence  of  a  lack  of  inten- 
tion to  become  a  permanent  citizen  of  tbe 
United  States  at  the  time  of  the  applica* 
tion  for  citizenship,  which,  in  the  absence 
of  countervailing  evidence,  shall  be  suffi- 
cient to  warrant  the  cancelation  of  the 
certificate  as  fraud iilont.  does  not  render 
such  legislation   invalid. 

[Ed.   Note.— For  other  cases   see  Constitutional 
Law.  Cent.  Dig.  9  932:    Dec.  Dig.  S  191.*] 
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7.  The  proceeding  under  the  act  of  June 
29,  1906,  §  15,  for  the  cancelation  of  a 
naturalization  certificate  fraudulently  or  il- 
legally procured,  is  a  suit  in  equity,  and 
not  one  at  common  law,  within  the  mean- 
ing of  U.  8.  Const.  7th  Amend.,  preserving 
the  right  to  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  SS  40-60,  66-83;   Dec.  Dig.  8  14.*] 

[No.    27.] 

Argued   April   23,   1913.     Decided  October 

20,  1913. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  decree  set- 
ting aside  and  canceling  a  naturalix&tion 
certificate  as  fraudulently  and  illegally  pro- 
enred.     Affirmed. 

See  same  case  below,  184  Fed.  643. 
2     The  facts  are  stated  in  the  opinion. 

•  *  Messrs.  Louis  Marshall  and  A.  M..Frie- 
^denberg  for  appellant. 

•  'Assistant    Attorney    General    Harr    for 
appellee. 

•  *Mr.  Justice  Van  Devanter  delivered  the 
•pinion  of  the  court: 

This  appeal  brings  under  review  a  decree 
64>tting  aside  and  canceling,  under  g  15  of 
the  act  of  June  29,  1906,  34  Stat,  at  L. 
696,  601,  chap.  3502,  U.  S.  Comp.  Stat 
Supp.  1911.  pp.  124,  537,  as  fraudulently 
and  illegally  procured,  a  certificate  of 
citizenship  theretofore  issued  to  George  A. 
Luria  by  the  court  of  common  pleas  of  the 
city  and  county  of  New  York.  184  Fed. 
643. 

The  petition  was  not  carefully  prepared, 
and  yet  it  doubtless  was  designed  to  charge 
that  the  certificate  was  fraudulently  and 
illegally  procured,  in  that  Luria  did  not  at 
the  time  intend  to  become  a  permanent 
citizen  of  the  United  States,  but  only  to 
obtain  the  indicia  of  such  citizenship  in 
order  that  he  might  enjoy  its  advantages 
and  protection,  and  yet  take  up  and  main- 
tain a  permanent  residence  in  a  foreign 
country.  There  was  a  prayer  that  the  cer- 
tificate be  set  aside  and  canceled  because 
"procured  illegally."  The  sufTRciency  of  the 
petition  was  not  challenged,  and  the  case 
was  heard  and  determined  as  if  the  issue 
Just  described  were  adequately  tendered. 
In  the  opinion  rendered  by  the  district 
court  it  was  said,  after  observing  that  the 
petition  was  subject  to  criticism:  *'That 
point,  however,  was  not  raised,  and  I  sup- 
pose the  defendant  does  not  mean  to  raise 
it."  This  view  of  his  attitude  passed  un- 
questioned then,  and  it  is  too  late  to  ques- 
tion it  now. 


The  ease  was  heard  upon  an  agreed  state- 
ment and  some  accompanying  papers,  from 
all  of  which  it  indubitably  appeared  that 
Luria  was  bom  in  Wilna,  Russia,  in  1866 
or  1868,  and  came  to  New  York  in  1888; 
that  he  entered  a  medical  college  of  that 
city  the  next  year  and  was  graduated  there- 
from in  1803;  that  he  applied  for  and  pro-JJ 
cured*  the  certificate  of  citizenship  in  July/ 
1894;  that  in  the  following  month  he  sought 
and  obtained  a  passport  from  the  Depart- 
ment of  State,  and  in  November  left  the 
United  States  for  the  Transvaal,  South 
Africa,  arriving  in  December;  that  from 
that  time  to  the  date  of  the  hearing,  in 
December,  1910,  he  resided  and  practised 
his  profession  in  South  Africa;  that  he 
joined  the  South  African  Medical  Associa- 
tion and  served  in  the  Boer  war;  that  hia 
only  return  to  the  United  States  was  for 
four  or  five  months  in  1907,  for  the  tem- 
porary purpose  of  taking  a  postgraduate 
course  in  a  medical  school  in  New  York; 
and  that  when  entering  that  school  he  gave 
as  his  address,  Johannesburg,  South  Africa. 
From  the  facts  so  appearing  the  district 
court  found  and  held  that  within  a  few 
months  after  securing  the  certificate  of 
citi^senship  Luria  went  to  and  took  up  a 
permanent  residence  in  South  Africa,  and 
that  this,  under  §  15  of  the  act  of  1906, 
constituted  prima  facie  evidence  of  a  lack 
of  intention  on  his  part  to  bocome  a  per- 
manent citizen  of  the  United  States  at  the 
time  he  applied  for  the  certificate.  In  the 
papers  accompanying  the  agreed  statement 
there  were  some  declarations  which,  if 
separately  considered,  would  tend  to  en- 
gender the  belief  that  he  had  not  taken 
up  a  permanent  residence  in  South  Africa, 
and  was  only  a  temporary  sojourner  there- 
in; but  the  district  court,  upon  weighing 
and  considering  those  declarations  in  con- 
nection with  all  the  facts  disclosed,  as  was 
necessary,  concluded  that  the  declarations 
could  not  be  taken  at  their  face  value,  and 
that  the  residence  in  South  Africa  was  in- 
tended to  be,  and  was,  permanent  in  char- 
acter.    We  concur  in  that  conclusion. 

In  his  answer,  Luria  interposed  the  de- 
fense that  his  presence  in  the  Transvaal 
was  solely  for  the  purpose  of  promoting  his 
health,  the  implication  being  that  when  he 
went  there  his  health  was  impaired  in  such 
a  way  that  a  residence  in  that  country  was^ 
necessary  or  advisable,  *and  therefore  that* 
taking  up  such  a  residence  ought  not  to 
be  accepted  as  indicating  that  when  he  was 
naturalized  it  was  not  his  intention  to  be- 
come a  permanent  citizen  of  the  United 
States.  He  does  not  appear  to  have  been 
present  at  the  hearing,  and  although  there 
was  ample  time  (t'?.n  months  after  filing 
his  answer)   to  take  his  deposition,  it  was 
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not  taken,  and  there  was  substantially  no  ^ 
attempt  to  sustain  this  defense,  or  to  ex- 
plain his  permanent  removal  to  the  Trans- 
vaal so  soon  after  he  procured  the  certifi- 
cate of  citizenship.  True,  it  appeared  that 
in  1909  he  filed  at  the  United  States  Con- 
sulate in  Johannesburg,  in  support  of  an 
application  for  registration  as  a  citizen  of 
the  United  States,  two  certificates  from 
medical  practitioners,  stating,  in  effect,  that 
his  residence  in  the  Transvaal  was  for  pur- 
poses of  health;  but  those  certificates  did 
not  rise  to  the  dignity  of  proof  in  the 
present  case.  Besides  being  eao  partem  they 
were  meager,  not  under  oath,  and  not  ac- 
cepted by  the  consular  officers  as  adequate 
or  satisfactory.  Thus,  we  think  the  district 
court  rightly  held  that  there  was  no  counter- 
vailing evidence  sufficient  to  overcome  the 
evidential  effect  of  taking  up  a  permanent 
residence  in  the  Transvaal  so  shortly  fol- 
lowing the  naturalization. 

Section  15  of  the  act  of  1906,  under  which 
this  suit  was  conducted,  is  as  follows: 

"Sec.  15.  That  it  shall  be  the  duty  of 
the  United  States  district  attorneys  for  the 
respective  districts,  upon  affidavit  showing 
good  cause  therefor,  to  institute  proceed- 
ings in  any  court  having  jurisdiction  to 
naturalize  aliens  in  the  judicial  district  in 
which  the  naturalized  citizen  may  reside 
at  the  time  of  bringing  the  suit,  for  the  pur- 
pose of  setting  aside  and  canceling  the  cer- 
tificate of  citizenship  on  the  ground  of 
frauds  or  on  the  ground  that  euch  certificate 
of  citizenship  teas  illegally  procured.  In 
any  such  proceedings  the  party  holding  the 
certificate  of  citizenship  alleged  to  have 
ebeen  fraudulently  or  illegally  procured  shall 
•  have*8ixty  days'  personal  notice  in  which  to 
make  answer  to  the  petition  of  the  United 
States;  and  if  the  holder  of  such  certificate 
be  absent  from  the  United  States  or  from 
the  district  in  which  he  last  had  his  resi- 
dence, such  notice  shall  be  given  by  publica- 
tion In  the  manner  provided  for  the  service 
of  summons  by  publication,  or  upon  absen- 
tees by  the  laws  of  the  state  or  the  place 
where  such  suit  is  brought. 

"//  any  alien  who  shall  have  secured  a 
^ertificaie  of  citizenship  under  the  pro- 
visions of  this  act  shaJl,  foithin  five  years 
'after  the  issuance  of  such  certificate,  re- 
turn to  the  country  of  his  nativity,  or  go 
ito  any  other  foreign  country,  and  tdJce  per- 
manent residence  therein,  it  shall  he  con- 
sidered prima  facie  evidence  of  a  lack  of 
intention  on  the  part  of  such  alien  to  he- 
•come  a  permanent  citizen  of  the  United 
States  at  the  time  of  filing  his  application 
if  or  citizenship,  and,  in  the  absence  of  counter- 
-fXiUing  evidence,  it  shall  be  sufficient  in 
4h€  proper  proceeding  to  authorize  the  can- 
celation of  hie  certificate  of  citizenship  a$ 


fraudulent,  and  the  diplomatic  and  consular 
officers  of  the  United  States  in  foreign  couf^ 
tries  shall  from  time  to  time,  through  the 
Department  of  State,  furnish  the  Depart* 
ment  of  Justice  u)ith  the  names  of  those 
uyithin  their  respective  juirsdictions  who 
have  Buoh  certificates  of  citizenship,  and 
who  have  taken  permanent  residence  in  the 
country  of  their  nativity,  or  in  any  other 
foreign  country,  and  such  statements,  duly 
certified,  shall  he  admissible  in  evidence  in 
aU  courts  in  proceedings  to  cancel  certifl' 
cates  of  citizenship, 

"Whenever  any  certificate  of  citizenship 
shall  be  set  aside  or  canceled,  as  herein  pro- 
vided, the  court  in  which  such  judgment  or 
decree  is  rendered  shall  make  an  order  can- 
celing such  certificate  of  citizenship,  and 
shall  send  a  certified  copy  of  such  order 
to  the  Bureau  of  Immigration  and  Naturali- 
zation; and  in  case  such  certificate  was  not 
originally  issued  by  the  court  making  such 
order,  it  shall  direct  the  clerk  of  the  court 
to  transmit  a  copy  of  such  order  and  judg-^ 
ment  to  the  court  out  of  which  such*certifi-* 
cate  of  citizenship  shall  have  been  originally 
issued.  And  it  shall  thereupon  be  the  duty 
of  the  clerk  of  the  court  receiving  such 
certified  copy  of  the  order  and  judgment 
of  the  court  to  enter  the  same  of  record, 
and  to  cancel  such  original  certificate  of 
citizenship  upon  the  records,  and  to  notify 
the  Bureau  of  Immigration  and  Naturali- 
zation of  such  cancelation. 

**The  provisions  of  this  section  shall  ap- 
ply not  only  to  certificates  of  citizenship 
issued  under  the  provisions  of  this  act,  but 
to  all  certificates  of  citizenship  which  may 
have  been  issued  heretofore  by  any  court 
exercising  jurisdiction  in  naturalization  pr<^ 
ceedings  under  prior  laws.'* 

One  of  the  questions  arising  under  this 
section  is,  whether  the  second  paragraph, 
dealing  with  the  evidential  effect  of  taking 
up  a  permanent  residence  in  a  foreign  coun- 
try within  &ye  years  after  securing  a  cer- 
tificate of  citizenship,  is  confined  to  certifi- 
cates issued  under  the  act  of  1906,  or  ap- 
plies also  to  those  issued  under  prior  laws, 
as  was  Luria's.  If  that  paragraph  were 
alone  examined,  the  answer  undoubtedly 
would  be  that  only  certificates  under  the  act 
of  1906  are  included.  But  the  last  paragraph 
also  must  be  considered.  It  expressly  declares 
that  "the  provisions  of  this  section"  shall 
apply  not  only  to  certificates  issued  under 
the  act  of  1006,  but  also  to  all  certificates 
theretofore  issued  under  prior  laws.  The 
words  "the  provisions  of  this  section"  nat- 
urally mean  every  part  of  it,  one  para- 
graph as  much  as  another,  and  that  meaning 
cannot  well  be  rejected  without  leaving  it 
uncertain  as  to  what  those  words  embrace. 
Counsel  refer  to  the  Congressional  Beeordy 
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which  shows  that  the  second  paragraph  was 
inserted  hy  way  of  amendment  while  the 
section  was  being  considered  in  the  House 
of  Representatives.    But  as  the  section  was 
in    its    present   form   when   it   was   finally 
adopted  by  that  body,  as  also  when  it  was 
adopted  by  the  Senate  and  approved  by  the 
€j  President,  it  would  seem  that  the  last  para- 
's graph,  in  view  of  its  plain  and*anambiguous 
language,  must  be  accepted  as  extending  the 
preceding    paragraphs    to    all    certiticates, 
whether  issued  theretofore  under  prior  laws, 
or  thereafter,  under  that  act. 

But  it  is  said  that  it  was  not  essential 
to  naturalization  under  prior  laws  (Rev. 
SUt.  §$  2165-2170,  U.  S.  Comp.  Stat.  1901, 
pp.  1320-1333)  that  the  applicant  should 
intend  thereafter  to  reside  in  the  United 
states;  that,  if  he  otherwise  met  the  statu- 
tory requirements,  it  was  no  objection  that 
he  intended  presently  to  take  up  a  per- 
manent residence  in  a  foreign  country; 
ihat  the  act  of  1006,  differing  from  prior 
laws,  requires  the  applicant  to  declare  "that 
it  is  his  intention  to  reside  permanently 
within  the  United  States;"  and  therefore 
that  Congress,  when  enacting  the  second 
^ragraph  of  §  16,  must  have  intended  that 
it  should  apply  to  certificates  issued  under 
that  act,  and  not  to  those  issued  under 
prior  laws.  It  is  true  that  §  4  of  the  act 
of  1906  exacts  from  the  applicant  a  declara- 
tion of  his  intention  to  reside  in  the  United 
Btates,  and  it  is  also  true  that  the  prior 
laws  did  not  expressly  call  for  such  a  dec- 
laration. But  we  think  it  is  not  true  that 
«nder  the  prior  laws  it  was  immaterial 
whether  the  applicant  intended  to  reside  in 
this  country,  or  presently  to  take  up  a 
permanent  residence  in  a  foreign  country. 
On  the  contrary,  by  necessary  implication, 
AS  we  think,  the  prior  laws  conferred  the 
right  to  naturalization  upon  such  aliens 
only  as  contemplated  the  continuance  of  a 
residence  already  established  in  the  United 
-SUtes. 

Citizenship  is  membership  in  a  political 
-society,  and  implies  a  duty  of  allegiance 
on  the  part  of  the  member  and  a  duty  of 
protection  on  the  part  of  the  society.  These 
jire  reciprocal  obligations,  one  being  a  com- 
pensation for  the  other.  Under  our  Con- 
stitution, a  naturalized  citizen  stands  on 
an  equal  footing  with  the  native  citizen 
in  all  respects,  save  that  of  eligibility  to 
the  Presidency.  Minor  v.  Happersett,  21 
Wall.  162,  165,  22  L.  ed.  627;  Elk  v.  Wil- 
kins,  112  U.  S.  94,  101,  28  L.  ed.  643,  646, 
5  Sup.  Ct.  Rep.  41 ;  Osborn  v.  Bank  of 
United  States,  0  Wheat.  738,  827,  6  L.  ed. 
g204,  225.  Turning  to  the  naturalization 
<*  laws  preceding  the  act  of  1906,  being^those 
under  which  Luria  obtained  his  certificate, 
4Pe  find  that  they  required,  first,  that  the 


alien,  after  coming  to  this  country,  should 
declare  on  oath,  before  a  court  or  its  clerk, 
that  it  was  bona  fide  his  intention  to  become 
a  citizen  of  the  United  States,  and  to  re- 
nounce forever  all  allegiance  and  fidelity 
to  any  foreign  sovereignty;  second,  that 
at  least  two  years  should  elapse  between  the 
making  of  that  declaration  and  his  applica- 
tion for  admission  to  citizenship;  third, 
that  as  a  condition  to  his  admission  th« 
court  should  be  satisfied,  through  the  testi- 
mony of  citizens,  that  he  had  resided  within 
the  United  States  five  years  at  least,  and 
that  during  that  time  he  had  behaved  as  a 
man  of  good  moral  character,  attached  to 
the  principles  of  the  Constitution  of  the 
United  States,  and  well  disposed  to  the 
good  order  and  happiness  of  the  same;  and, 
fourth,  that  at  the  time  of  his  admission 
he  should  declare  on  oath  that  he  would 
support  the  Constitution  of  the  United 
States,  and  that  he  absolutely  and  entirely 
renounced  and  abjured  all  allegiance  and 
fidelity  to  every  foreign  sovereignty.  These 
requirements  plainly  contemplated  that  the 
applicant,  if  admitted,  should  be  a  citizen 
in  fact  as  well  as  in  name, — ^that  he  should 
assume  and  bear  the  obligations  and  duties 
of  that  status  as  well  as  enjoy  its  rights 
and  privileges.  In  other  words,  it  was  con- 
templated that  his  admission  should  be 
mutually  beneficial  to  the  government  and 
himself,  the  proof  in  respect  of  his  estab- 
lished residence,  moral  character,  and  at- 
tachment to  the  principles  of  the  Constitu- 
tion being  exacted  because  of  what  they 
promised  for  the  future,  rather  than  for 
what  they  told  of  the  past. 

By  the  clearest  implication  those  laws 
show  that  it  was  not  intended  that  naturali- 
zation could  be  secured  thereunder  by  an 
alien  whose  purpose  was  to  escape  the 
duties  of  his  native  allegiance  without  tak- 
ing upon  himself  those  of  citizenship  here, 
or  by  one  whose  purpose  was  to  reside  per- 
manently in  a  foreign  country,  and  to  use;t 
his* naturalization  as  a  shield  against  the* 
imposition  of  duties  there,  while  by  his 
absence  he  was  avoiding  his  duties  here. 
Naturalization  secured  with  such  a  purpose 
was  wanting  in  one  of  its  most  essential 
elements, — good  faith  on  the  part  of  the 
applicant.  It  involved  a  wrongful  use  of  a 
beneficent  law.  True,  it  was  not  expressly 
forbidden;  neither  was  it  authorized.  But, 
being  contrary  to  the  plain  implication  of 
the  statute,  it  was  unlawful,  for  what  is 
clearly  implied  is  as  much  a  part  of  a  law 
as  what  is  expressed.  United  States  v. 
Babbit,  1  Black,  65,  61,  17  L.  ed.  94,  96; 
McHenry  v.  Alford,  168  U.  S.  651,  672,  42 
L.  ed.  614,  621,  18  Sui>.  Ct.  Rr:».  242;  Smith 
Carolina  v.  United  States,  199  U.  S.  437^ 
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451,  50  L.  ed.  261,  265,  2G  Sup.  Ct.  Rep. 
110,  4  Ann.  Cas.  737. 

Perceiving  nothing  in  the  prior  laws 
which  shows  that  Congress  could  not  have 
intended  that  the  last  paragraph  of  §  15 
of  the  act  of  1906  should  be  taken  accord- 
ing to  the  natural  meaning  and  import  of 
its  words,  we  think,  as  before  indicated, 
that  it  must  be  regarded  as  extending  the 
preceding  paragraphs  of  that  section  to  all 
certificates  of  naturalization,  whether  se- 
cured theretofore  under  prior  laws,  or  there- 
after under  that  act. 

Several  contentions  questioning  the  con- 
stitutional validity  of  §  15  are  advanced, 
but  all,  save  the  one  next  to  be  mentioned, 
are  sufficiently  answered  by  observing  that 
the  section  makes  no  discrimination  be- 
tween the  rights  of  naturalized  and  native 
citizens,  and  doe«  not  in  anywise  affect 
or  disturb  rights  acquired  through  lawful 
naturalization,  but  only  provides  for  the 
orderly  cancelation,  after  full  notice  and 
hearing,  of  certificates  of  naturalization 
which  have  been  procured  fraudulently  or 
illegally.  It  does  not  make  any  act  fraud- 
ulent or  illegal  that  was  honest  and  legal 
when  done,  imposes  no  penalties,  and  at 
most  provides  for  the  annulment,  by  ap- 
propriate judicial  proceedings,  of  merely 
colorable  letters  of  citizenship,  to  which 
their  possessors  never  were  lawfully  en- 
titled. Johannessen  v.  United  States,  225 
U.  S.  227,  56  L.  ed.  1066,  32  Sup.  Ct.  Rep. 
613.    See  also  Wallace  v.  Adams,  204  U.  S. 

^415,  61  L.  ed.  547,  27  Sup.  Ct.  Rep.  363. 

♦  •  Objection  is  specially  directed  to  the  pro- 
vision which  declares  that  taking  up  a  per- 
manent residence  in  a  foreign  country  with- 
in five  years  after  the  issuance  of  the 
certificate  shall  be  considered  prima  facie 
evidence  of  a  lack  of  intention  to  become  a 
permanent  citizen  of  the  United  States  at 
the  time  of  the  application  for  citizenship, 
and  that  in  the  absence  of  countervailing 
evidence  the  same  shall  be  sufficient  to  war- 
rant the  cancelation  of  the  certificate  as 
fraudulent.  It  will  be  observed  that  this 
provision  prescribes  a  rule  of  evidence,  not 
of  substantive  right.  It  goes  no  farther 
than  to  establish  a  rebuttable  presumption 
which  the  possessor  of  the  certificate  is  free 
to  overcome.  If,  in  truth,  it  was  his  in- 
tention at  the  time  of  his  application  to 
reside  permanently  in  the  United  States, 
and  his  subsequent  residence  in  a  foreign 
country  was  prompted  by  considerations 
which  were  consistent  with  that  intention, 
he  is  at  liberty  to  show  it.  Not  only  so, 
but  these  are  matters  of  which  he  possesses 
full,  if  not  special,  knowlorlge.  The  con- 
trolling rule  respecting  the  power  of  the 
Icjrislature  in  establishing  such  presump- 
tions is  comprehensively  stated  in  Mobile, 


J.  &  K.  C.  n.  Co.  V.  Turnipseed,  219  U.  S. 
35,  42,  43,  55  h.  ed.  78,  32  L.R.A.(N.S.) 
22G,  31  Sup.  Ct.  Rep.  136,  Ann.  Cas.  1912 
A,  463.  2  N.  C.  C.  A.  243.  as  follows: 

''Legislation  providing  that  proof  of  one 
fact  shall  constitute  prima  facie  evidence  of 
the  main  fact  in  issue  is  but  tn  enact  a 
rule  of  evidence,  and  quite  within  the  gen- 
eral power  of  government.  Statutes,  na- 
tional and  state,  dealing  with  such  methods 
of  proof  in  both  civil  and  criminal  cases, 
abound,  and  the  decisions  upholding  them 


are  numerous. 


.         •         « 


That  a  legislative  presiimption  of  one 
fact  from  evidence  of  another  may  not  con- 
stitute a  denial  of  due  process  of  law,  or 
a  denial  of  the  equal  protection  of  the  law, 
it  is  only  essential  that  there  shall  be  some 
rational  connection  between  the  fact  proved 
and  the  ultimate  fact  presumed,  and  that 
the  inference  of  one  fact  from  proof  of  an- 
other shall  not  be  so  unreasonable  as  to  be  a^ 
purely  arbitrary*  mandate.  So,  also,  it* 
must  not,  under  guise  of  regulating  the 
presentation  of  evidence,  operate  to  pre- 
clude the  party  from  the  right  to  present 
his  defense  to  the  main  fact  thus  presumed. 

"If  a  legislative  provision  not  unreason- 
able in  itself,  prescribing  a  rule  of  evidence, 
in  either  criminal  or  civil  cases,  does  not 
shut  out  from  the  party  affected  a  reason- 
able opportunity  to  submit  to  the  jury  in 
his  defense  all  of  the  facts  bearing  upon  the 
issue,  there  is  no  ground  for  holding  that 
due  process  of  law  has  been  denied   him." 

Of  like  import  are  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  729,  37  L.  ed. 
905,  918,  13  Sup.  Ct.  Rep.  1016;  Adams  v. 
New  York,  192  U.  S.  585,  599,  48  L.  ed. 
675,  581,  24  Sup.  Ct.  Rep.  372;  Bailey  v. 
Alabama,  219  U.  S.  218,  238,  65  L.  ed.  191, 
200,  31  Sup.  Ct.  Rep.  145;  Lindsley  ▼. 
Natural  Carbonic  Gas  Co.  220  U.  S.  61, 
81,  55  L.  ed.  360,  378,  31  Sup.  Ct.  Rep.  337, 
Ann.  Cas.  1912  C,  160;  Reitler  v.  Harris, 
223  U.  S.  437,  441,  56  L.  ed.  497,  499,  32 
Sup.  Ct  Rep.  248. 

Nor  is  it  a  valid  objection  to  such  legis- 
lation that  it  is  made  applicable  to  exist- 
ing causes  of  action,  as  is  the  case  here,  the 
true  rule  in  that  regard  being  well  stated 
in  Cooley's  Constitutional  Limitations,  7th 
ed.  524,  in  these  words: 

"It  must  also  be  evident  that  a  right 
to  have  ane^a  controversies  determined  by 
existing  rules  of  evidence  is  not  a  vested 
right.  These  rules  pertain  to  the  remedies 
which  the  state  provides  for  its  citizens; 
and  generally  in  legal  contemplation  they 
neither  enter  into  and  constitute  a  part 
of  any  contract,  nor  can  be  regarded  bm 
being  of  the  essence  of  any  right  which  a 
party  may  seek  to  enforce.  Like  other 
rules  affecting  the  remedy,  they  must  thero- 
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fore  at  all  timet  be  subject  to  modificatioii 
and  control  by  the  legislature;  and  the 
changes  which  are  enacted  may  lawfully  be. 
made  applicable  to  existing  causes  of  action, 
•Ten  in  those  states  in  which  retrospective 
laws  are  forbidden.  For  the  law  as  changed 
would  only  prescribe  rules  for  presenting 
the  endence  in  legal  controversies  in  the 
ft« future;  and  it  could  not  therefore  be  called 
«  retrospective^  even  though  some  of  the  con- 
troversies upon  which  it  may  act  were  in 
IM'OgresB  before." 

This  court  applied  that  rule  in  Webb  v. 
Den»  17  How.  576,  578,  15  L.  ed.  35,  36; 
Hopt  V.  Utah,  110  U.  S.  674,  590,  28  L. 
ed.  262,  268,  4  Sup.  Ct  Rep.  202,  4  Am. 
Crim.  Sep.  417;  Thompson  v.  Missouri,  171 
U.  8.  380,  43  L.  ed.  204,  18  Sup.  Ct.  Rep. 
922,  and  Reitler  v.  Harris,  223  U.  S.  437, 
441,  66  L.  ed.  407,  499,  32  Sup.  Ct.  Rep. 
^8. 

That  the  taking  up  of  a  permanent  resi- 
dence in  a  foreign  country  shortly  following 
naturalization  has  a  bearing  upon  the  pur- 
pose with  which  the  latter  was  sought^  and 
affords  some  reason  for  presuming  that 
there  was  an  sbsence  of  intention  at  the 
time  to  reside  permanently  in  the  United 
6tates,  is  not  debatable.  No  doubt,  the 
reason  for  the  presumption  lessens  as  the 
period  of  time  between  the  two  events  is 
lengthened.  But  it  is  difficult  to  say  at 
what  point  the  reason  so  far  disappears  as 
to  afford  no  reasonable  basis  for  the  pre- 
sumption. Congress  has  indicated  its  opin- 
ion that  the  intervening  period  may  be  as 
fnuch  as  five  years  without  rendering  the 
presumption  baseless.  That  period  seems 
long,  and  yet  we  are  not  prepared  to  pro- 
nounce it  certainly  excessive  or  unreason- 
Able.  But  we  are  of  opinion  that  as  the 
intervening  time  approaches  five  years,  the 
presumption  necessarily  must  weaken  to 
such  a  degree  as  to  require  but  slight 
countervailing  evidence  to  overcome  it.  On 
the  other  hand,  when  the  intervening  time 
is  so  short  as  it  is  shown  to  have  been  in 
the  present  case,  the  presumption  cannot 
be  regarded  as  yielding  to  anything  short 
of  a  substantial  and  convincing  explana- 
tion. So  construed,  we  think  the  provision 
la  not  in  excess  of  the  power  of  Congress. 
Lastly,  it  is  urged  that  the  district  court 
erred  in  not  according  to  the  defendant  a 
trial  by  jury.  The  claim  is  predicated  upon 
the  7th  Amendment  to  the  Constitution, 
which  declares  that  "in  suits  at  common 
law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved."  This,  however, 
was  not  a  suit  at  common  law.  The  right 
flD asserted  and  the  remedy  sought  were  essen- 
-•tially  equitable* not  legal,  and  this,  accord- 
ing to  the  prescribed  tests,  made  it  a  suit 
In  equity.     Parsons  v.  Bedford,  3  Pet.  433, 


447,  7  L.  ed.  732,  737;  Irvine  v.  Ma^s'jall, 
20  How.  658,  565,  15  L.  ed.  994,  9^6;  iloot 
T.  Lake  Shore  &  M.  S.  H.  Co.  105  U.  8. 
180,  207,  26  L.  ed.  976,  981.  In  this  re- 
spect it  does  not  differ  from  a  suit  to  cancel 
a  patent  for  public  land  or  letters  patent 
for  an  invention.  See  United  States  v. 
Stone,  2  Wall.  525,  17  L.  ed.  765;  United 
States  V.  San  Jacinto  Tin  Co.  125  U.  S. 
273,  31  L.  ed.  747,  8  Sup.  Ct.  Hep.  850; 
United  States  v.  American  Bell  Xeleph.  Cq. 
128  U.  S.  316,  32  L.  ed.  450,  9  Sup.  Ct. 
Rep.  90. 

Finding  no  error  in  the  record,  the  decree 
is  affirmed. 


(»i  U.  8.  88) 
BALTIC  MINING  COMPANY,  Plff.  in  Err., 
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8.   8.  WHITE   DENTAL   MANUFACTXHU 
IKG  COMPANY,  Plff.  in  Err*, 

V. 

COMMONWEALTH   OF   MASSACHU- 
SETTS.     (No.  353.) 

Constitutional  Law  (|  283*)— Cohmbrck 
(§  69*)— Taxation  (§  53*)--State  Tax 
FOR  Doing  Local  Business— Due  Pro- 
cess OF  Law. 

1.  The  excise  tax  exacted  from  foreign 
corporations  under  Mass.  Pub.  Stat.  1009, 
ehap.  490,  for  the  privilege  of  doing  business 
in  the  state,  as  applied  to  corporations, 
which  were  ibcorporati.'d  to  carry  on  a  busi- 
ness not  '  of  itself  interstate  commerce, 
though  their  products  are  sold  and  shipped 
in  such  commerce,  and  which  are  carrying 
on  a  purely  local  and  domestic  business, 
quite  separate  from  their  interstate  trans- 
actions, is  not  invalid  under  the  commerce 
and  due  process  of  law  clauses  of  the  Fed- 
eral Constitution,  as  necessarily  amount- 
ing to  a  burden  and  tax  upon  the  interstate 
business  of  such  corporations  and  on  their 
property  outside  the  state,  although  the 
tax  is  imposed  by  takinsr  a  percentajre  of 
the  entire  authorized  capital  stock,  where 
the  facts  that  such  authorized  6apitai  is 
but  a  part  of  the  entire  property  and  assets 
of  the  corporations,  and  that  the  maximum 
yearly  tax  is  $2,000,  compel  the  conclusion 
that  the  authorized  capital  is  used  only  as 
the  measure  of  the  tax'. 

[Bd.  Note.— For  other  "cases,  see  Constitutional 
Law,  Cent.  Dig.  S§  S91,  892.  9(M-906:  Dec.  Dig.  | 
283;*  Commerce.  Cent.  Dig.  SS  100,  U3-U9;  Dec. 
Dig.  {69:*  Taxation.  Cent  Dig.  8  127;  Dec.  Dig. 
I  53.»] 

Constitutional  Law  ({  229*)  —  Equal 
Pbotection  op  tiie  Laws^Fobbion  Cob- 

P0BATI0N&— KXCISE    TaX. 

2.  A  foreign  corporation  which  has  naid 
all  the  local  taxes  theretofore  assessed 
against  it,  and  has  a  leasehold  for  store* 
rooms  in  the  state,  is  not  denied  the  equal 
protection  of  the  laws  by  the  exaction  under 
the  authority  of  Mass.  Pub.  Stat.  1901),  chap. 
400,  of  an  excise  tax  upon  the  privilege  of 


*For  other  cayes  see  same  topic  &  S  NtTMBKR  in  l;ec   &  Am.  DUs.  19«)T  tu  dale.  A  Rep'r  iodexe's 
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doing  buBineM  within  the  state,  although 
domestic  corporations  may  be  favored  under 
this  statute. 

[Bd.  NoU.— For  other  cases,  see  Conitltutloiial 
Law.  Cent  Dig.  |  686;  Dec  Dig.  8  229.*] 

[Nos.  30  and  353.] 

Argued  April  29   and  30,   1913.     Decided 
November  3,  1913. 

TWO  WRITS  of  error  to  the  Supreme 
Judicial  Court  of  the  State  of  Massa- 
chusetts to  review  decrees  dismissing  the 
petitions  of  foreign  corporations  to  recover 
back  the  amount  of  an  excise  tax.    Affirmed. 
See  same  case  below,  in  No.  30,  207  Mass. 
881,  93  N.  E.  831 ;  No.  353,  212  Mass.  35, 
98  N.  E.  1056,  Ann.  Cas.  191 3C,  805. 
a     The  facts  are  stated  in  the  opinion, 
f  *  Messrs.  William  P.  Everts  and  Charles 
cqA.  Snow  for  plaintiffs  in  error. 
•*  *Mr.  James  M.  Swift,  Attorney  General 
of  Massachusetts,  and  Mr.  Andrew  Mar- 
shall for  the  state  of  Massachusetts. 

QC 

*  *Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

These  cases  present  the  question  of  the 
constitutional  validity  of  an  act  of  the 
commonwealth  of  Massachusetts  (Stat. 
1909,  chap.  490,  pt.  3,  §§  54  et  seq.),  under- 
taking to  impose  a  tax  on  foreign  corpora- 
tions within  the  commonwealth.  While 
gthe  cases  are  not  in  all  respects  parallel, 

•  they  were  argued  together,  and  present  the 
same  questions,  and  we  shall  accordingly 
dispose  of  them  as  one. 

The  cases  were  heard  upon  agreed  state- 
ments of  fact,  which  show: 

The  Baltic  Mining  Company,  a  Michigan 
corporation,  organized  for  the  purpose  of 
mining,  producing,  and  selling  copper,  with 
a  total  authorized  capital  stock  of  $2,500,- 
000,  consisting  of  100,000  shares  of  the  par 
value  of  $25  each,  all  of  which  have  been 
Issued  and  are  outstanding,  $18  having 
been  paid  on  each  share,  owns  a  copper 
mine  with  equipment  in  Michigan,  and  has 
its  principal  place  of  business  in  that  state. 
It  has  an  office  in  the  city  of  Boston,  for 
the  use  of  its  president  and  treasurer,  re- 
siding in  Boston,  for  the  general  financial 
management  and  direction  of  its  affairs, 
and  for  the  meetings  of  its  board  of  direct- 
ors and  the  transfer  of  its  stock.  The 
Copper  Range  Consolidated  Company,  a 
New  Jersey  corporation,  owns  and  holds 
99,669  shares  of  its  stock,  and  also  has  nn 
office  and  place  of  business  in  Boston.  The 
Baltic  Mining  Company  was  admitted  to  do 
business  in  Massachusetts,  and  complied 
with  the  foreign  corporation  laws  of  that 
state.  Its  total  property  and  assets  amount 
to  $10,776,000,  but  none  of  the  property  is 


in  Massachusetts  except  current  bank  de- 
posits and  a  certificate  for  $80,000  of  stock 
in  another  Michigan  corporation.  It  is 
engaged  in  the  mining  and  refining  of  cop- 
per in  Michigan,  which  is  sold  for  delivery 
in  the  several  states  of  the  United  States 
and  in  foreign  countries.  The  United 
Metals  Selling  Company,  a  New  Jersey 
corporation,  with  its  principal  office  in 
New  York  city,  and  with  no  office  in 
Massachusetts,  has  the  exclusive  agency 
for  marketing  the  Baltic  Mining  Company's 
copper,  it  making  no  sales  directly  itself. 
Considerable  quantities  of  the  copper  are 
sold  for  delivery  in  Massachusetts,  as  well 
as  in  other  states,  and  transported  from 
the  Michigan  smelter  to  the  purchaser.  In 
exceptional  instances  sales  are  made  in^ 
Massachusetts*  for  delivery  there,  but  this* 
is  out  of  the  usual  course  of  business,  not 
more  than  5  per  cent  of  the  total  sales 
being  made,  the  larger  part  being  regularly 
consummated  in  New  York  city.  The  pe- 
tition was  brought  to  recover  an  excise  tax 
of  $500  imposed  by  the  commonwealth,  pur- 
suant to  §  56  of  the  act,  and  paid  by  the 
company,  and  was  dismissed  by  the  su- 
preme judicial  court  of  Massachusetts.  207 
Mass.  381,  93  N.  E.  831. 

The  S.  S.  White  Dental  Manufacturing 
Company  is  a  Pennsylvania  corporation, 
engaged  in  manufacturing  and  buying  and 
selling  artificial  teeth  and  dental  supplies, 
with  an  authorized  capital  stock  of  $1,000,- 
000,  and  with  its  principal  office  in  Phila- 
delphia. Its  assets  aggregate  $5,711,718.29. 
It  has  a  usual  place  of  business  in  Boston, 
consisting  of  large  salesrooms,  stockrooms, 
offices,  and  storerooms,  occupied  under 
lease,  where  it  keeps  a  supply  of  goods 
displayed  for  sale  and  in  stock.  Books  are 
kept  here,  a  New  England  sales  agent  is 
in  charge,  and  fifty-four,  persons  are  em- 
ployed, twelve  being  salesmen  who  travel 
through  the  New  England  states,  except 
Connecticut  and  the  maritime  provinces; 
but  no  manufacturing  is  done  in  Massa- 
chusetts. It  sells  goods  over  the  counter 
from  its  Boston  store  and  also  for  delivery 
in  Massachusetts  by  messenger,  mail,  and 
express,  50  per  cent  of  the  sales  made  at 
that  store  being  to  persons  residing  in 
Massachusetts,  and  50  per  cent  for  delivery 
to  persons  residing  outside  of  the  state* 
Goods  sold  from  the  Boston  stock  for  de- 
livery other  than  over  the  counter  or  by 
mail  or  messenger  are  billed  from  the  Bos- 
ton salesrooms  directly  to  the  purchaser 
as  consignee,  from  the  company  as  con- 
signor. Orders  are  also  accepted  at  the 
Boston  salesrooms  for  delivery  from  the 
New  York  and  Pennsylvania  factories,  such 
orders  being  sent  to  the  principal  office  in 
Pennsylvania,  and  filled  either  in  New  York 


*For  other  esses  see  ssms  tppic  ft  i  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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or  in  PennsylTania,  and  the  goods  being 
2  billed  directly  to  the  purchaser.  Except 
•  in  intrastate  deliveries  by  messenger, •the 
company  uses  public  carriers  in  the  trans- 
portation of  the  goods,  and  a  large  per- 
centage of  the  total  sales  require  transpor- 
tation from  the  New  York  or  Pennsylvania 
factories  into  other  states.  The  stock  on 
hand  in  the  Boston  store,  the  fixtures  and 
the  current  bank  deposits,  represent  the 
tangible  property  in  Massachusetts,  and 
amount  to  about  $100,000.  The  company 
maintains  fourteen  places  of  business  other 
than  the  ones  in  Pennsylvania  and  Massa- 
chusetts, located  in  New  York  and  other 
states.  Ten  per  cent  of  the  sales  are  made 
in  Massachusetts,  of  which  approximately 
one  half  are  for  delivery  in  that  state.  The 
company  complied  with  the  requirement  of 
the  laws  relating  to  foreign  corporations 
for  ten  years,  and  seeks  to  recover  an  excise 
tax  of  $200,  levied  pursuant  to  the  statute, 
and  paid  by  it.  The  supreme  judicial  court 
of  Massachusetts  held  that  the  act  was 
Talid,  and  dismissed  the  petition.  212 
Mass.  85,  98  N.  E.  1056,  Ann.  Gas.  1913  0, 
t05. 

The  act  provides  ($54)  for  the  filing  of 
a  certificate  annually  by  foreign  corpora- 
tions, showing  their  authorized  capital 
stock  and  assets  and  liabilities,  and  (§55) 
that  such  certificate  shall  be  accompanied 
by  an  auditor's  sworn  statement,  and  shall 
be  submitted  to  the  commissioner  of  cor- 
porations, who  shall  assess  an  excise  tax 
upon  the  corporation,  in  accordance  with 
the  provisions  of  $  56  of  the  act,  and  that 
the  certificate  shall  not  be  filed  until  ap- 
proved by  him  and  the  tax  paid. 
Section  56  reads: 

"Every  foreign  corporation  shall,  in  each 
year,  at  the  time  of  filing  its  annual  cer- 
tificate of  condition,  pay  to  the  treasurer 
and  receiver  general,  for  the  use  of  the 
commonwealth,  an  excise  tax,  to  be  assessed 
by  the  tax  commissioner,  of  %q  of  1  per 
eent  of  the  par  value  of  its  authorized  cap- 
ital stock  as  stated  in  its  annual  certificate 
of  condition;  but  the  amount  of  such  excise 
tax  shall  not  in  any  one  year  exceed  the 
3  sum  of  $2,000." 

•  •It  is  further  provided  (§58)  for  notice 
to  foreign  corporations  failing  to  file  their 
proper  certificates,  and  thereafter  for  the 
forfeiture  and  collection  of  penalties,  and 
for  the  issuance  of  injunctions  until  the 
payment  of  such  penalties  and  the  filing 
of  such  certificates. 

The  specific  objections  of  the  plaintiffs 
in  error  to  the  imposition  of  this  tax  under 
the  facts  shown  in  the  records  are  three- 
fold: First,  the  tax  is  a  regulation  of 
interstate  commerce,  in  that  it  imposes  a 
direct  burden  upon  *  that  portion  of  the 
34  8.  C— 2. 


business  and  capital  of  the  plaintiifs  in 
error  which  is  devoted  to  interstate  com- 
merce; second,  the  tax  is  in  violation  of 
the  due  process  of  law  clause,  because  it 
attempts  to  impose  taxes  upon  property 
beyond  the  jurisdiction  of  the  common- 
wealth of  Massachusetts;  and  third,  the 
tax  denies  to  the  plaintiff's  in  error  the 
equal  protection  of  the  law. 

It  is  well  settled  and  requires  no  review 
of  the  decisions  of  this  court  to  that  effect 
that  the  power  of  Congress  over  interstate 
commerce  is  supreme  under  the  Federal 
Constitution,  and  that  the  states  may  not 
burden  such  commerce,  it  being  the  purpose 
of  the  Constitution  of  the  United  States 
to  bring  commerce  of  this  character  undtsr 
one  supreme  control,  and  to  vest  the  exer- 
cise of  authority  over  it  in  the  general 
government.  It  is  equally  well  settled  that 
forms  of  regulation  prohibited  to  the  state 
by  the  Constitution  may  consist  of  efforts 
to  tax  the  carrying  on  of  such  commerce, 
and  of  attempted  levies  of  taxes  upon  the 
receipts  of  interstate  commerce  as  such. 
Galveston,  H.  k  S.  A.  R.  Co.  v.  Texas,  210 
U.  S.  217,  52  L.  ed.  1031,  28  Sup.  Ct.  Rep. 
638;  Western  U.  Teleg.  Co.  v.  Kansas,  216 
U.  S.  1,  64  L.  ed.  355,  30  Sup.  Ct.  Rep. 
190;  Pullman  Co.  v.  Kansas,  216  U.  S.  56, 
54  L.  ed.  378,  30  Sup.  Ct.  Rep.  232;  Min- 
nesota Rate  Cases  (Simpson  v.  Shepard) 
230  U.  S.  352,  400,  57  L.  ed.  1151,  33  Sup. 
Ct.  Rep.  729,  and  previous  cases  in  this 
court  therein  cited. 

While  this  is  true,  other  equally  well- 
established  principles  must  be  borne  in 
mind  in  considering  the  validity  of  a  state 
tax  attacked  upon  grounds  of  unconstitu- 
tionality. The  mere  fact  that  a  corpora-^ 
tion  is  engaged  in*interstate  commerce  does* 
not  exempt  its  property  from  state  tax- 
ation. United  States  Exp.  Co.  v.  Minne- 
sota, 223  U.  S.  335,  344,  56  L.  ed.  459, 
464,  82  Sup.  Ct.  Rep.  211.  It  is  the  com- 
merce itself  which  must  not  be  burdened 
by  state  exactions  which  interfere  with  the 
exclusive  Federal  authority  over  it.  A 
resort  to  the  receipts  of  property  or  capital 
employed  in  part,  at  least,  in  interstate 
commerce,  when  such  receipts  or  capital 
are  not  taxed  as  such,  but  are  taken  as  a 
mere  measure  of  a  tax  of  lawful  authority 
within  the  state,  has  been  sustained.  Maine 
V.  Grand  Trunk  R.  Co.  142  U.  S.  217,  35 
L.  ed.  994,  3  Inters.  Com.  Rep.  807,  12  Sup. 
Ct.  Rep.  121,  163;  Provident  Inst.  v.  Mas- 
sachusetts, 6  Wall.  611,  18  L.  ed.  907; 
Hamilton  Mfg.  Co.  v.  Massachusetts,  6 
Wall.  632,  18  L.  ed.  904;  Flint  v.  Stone 
Tracy  Co.  220  U.  S.  107,  162-165,  55  L. 
ed.  389,  417-419,  31  Sup.  Ct.  Rep.  342, 
Ann.  Cas.  1912  B,  1312;  United  States  Exp. 
Co.  V.  Minnesota,  supra. 
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The  right  of  a  sti^te  to  exclude  a  foreign 
oorporation  from  its  borders,  so  long  as  no 
principle  of  the  Federal  Constitution  is 
Tiolated  in  such  exchision,  has  been  re- 
peatedly recognized  •  in  the  decisions  of 
this  court,  and  the  right  to  prescribe  con- 
ditions upon  which  a  corporation  of  tliat 
character  may  continue  to  do  business  in 
the  state,  unless  some  contract  right  in 
favor  of  the  corporation  prevents,  or  some 
constitutional  right  is  denied  in  the  ex- 
clusion of  such  corporation,  is  but  the 
correlative  of  the  power  to  exclude.  Ham- 
mond Packing  Co.  v.  Arkansas,  212  U.  S. 
322,  343,  63  L.  ed.  630,  541,  29  Sup.  Ct 
Kep.  370,  16  Ann.  Cas.  646;  Southern  P. 
Co.  V.  Denton,  146  U.  S.  202,  36  L.  ed.  042, 
13  Sup.  Ct.  Rep.  44;  Barron  v.  Burnside, 
121  U.  S.  186,  30  L.  ed.  916,  1  Inters.  Com. 
Rep.  296,  7  Sup.  Ct.  Rep.  931;  Home  Ins. 
Co.  v.  Morse,  20  Wall.  446,  22  L.  ed.  366; 
Hemdon  v.  Chicago,  R.  I.  &  P.  R.  Co.  218 
U.  S.  135,  64  L.  ed.  970,  30  Sup.  Ct.  Rep. 
633.  For  example,  a  state  may  not  say  to 
a  foreign  corporation,  you  may  do  business 
within  our  borders  if  you  permit  your 
property  to  be  taken  without  due  process 
of  law;  or  you  may  transact  business  in 
interstate  commerce  subject  to  the  regu- 
latory power  of  the  state.  To  allow  a  state 
to  exercise  such  authority  would  permit  it 
to  deprive  of  fundamental  rights  those  en- 
titled to  the  protection  of  the  Constitution 
^  in  every  part  of  the  Union.  Having  these 
•  general* principles  in  mind,  we  will  proceed 
to  a  consideration  of  the  statute  of  Massa- 
chusetts  directly    involved   in   these   cases. 

The  supreme  judicial  court  of  Massa- 
chusetts, in  considering  the  character  of 
the  tax  assessed  under  the  statute  of  1909, 
said  (207  Mass.  388,  93  N.  £.  831): 

"The  required  payment  is  strictly  of  an 
excise  tax,  and  not  of  a  tax  upon  property. 
.  .  .  This  excise  tax  is  for  the  commodity 
or  privilege  of  having  an  establishment  for 
business  in  Massachusetts,  with  the  pro- 
tection of  our  laws  and  the  financial  and 
other  advantages  of  a  situation  here." 

We  have  no  fault  to  find  with  the  con- 
clusion that  this  is  an  excise  tax.  See  also 
Provident  Inst.  v.  Massachusetts,  6  Wall. 
611,  18  L.  ed.  907;  Hamilton  Mfg.  Co.  v. 
Massachusetts,  6  Wall.  632,  18  L.  ed.  904, 
in  which  this  court  had  occasion  to  con- 
sider the  taxing  system  of  Massachusetts. 
That  the  state  may  impose  a  tax  upon  a 
corporation,  foreign  or  domestic,  for  the 
privilege  of  doing  business  within  its  bor- 
ders, is  undoubted;  and  such  has  long  been 
the  legislative  policy  of  the  commonwealth 
of  Massachusetts,  as  appears  from  the  his- 
tory of  legislation  set  forth  in  the  opinions 
in  the  cases  last  cited.  Construing  the 
act  in  question,  the  supreme  judicial  court 


of  Massaohiisetts  haa  held  that  it  does  not 
apply  to  corporations  engaged  in  railroad,  . 
telegraph,  telephone,  etc.,  business,  which 
are  taxed  on  another  plan  under  the  pro- 
visions of  the  statute.  It  is  held  not  to 
apply  to  corporations  whose  business  is 
interstate  commerce,  or  who  carry  on  inter- 
state and  intrastate  business  in  such  close 
connection  that  the  intrastate  business  can- 
not be  abandoned  without  serious  impair- 
ment of  the  interstate  business  of  the  cor- 
poration. And  the  statute,  it  is  held,  does 
not  apply  to  corporations  which  have  places 
of  business  for  the  transaction  solely  of 
interstate  commerce.  Atty.  Gen.  ex  reL 
Commissioner  of  Corporations  v.  Electrio 
Storage  Battery  Co.  188  Mass.  239,  74  N. 
£.  467,  8  Ann.  Cas.  631.  The  tax  is  levied 
upon  the  privilege  of  carrying  on  business! 
within* the  state,  and  not  upon  propextj* 
therein  which  is  otherwise  taxed. 

It  is  said,  notwithstanding,  that  this  tax 
is  a  direct  burden  upon  interstate  com- 
merce, and  an  attempt  to  tax  property  be- 
yond the  jurisdiction  of  the  state,  within 
the  authority  of  the  Kansas  cases,  Western 
U.  Teleg.  Co.  V.  Kansas,  216  U.  S.  1.  64 
L.  ed.  366,  30  Sup.  Ct.  Rep.  190;  Pullman 
Co.  V.  Kansas,  216  U.  S.  66,  64  L.  ed.  378, 
30  Sup.  Ct.  Rep.  232.  These  cases  have 
been  followed  by  others  similar  in  char- 
acter. Ludwig  v.  Western  U.  Teleg.  Ca 
216  U.  S.  146,  64  L.  ed.  423,  30  Sup.  Ct. 
Rep.  280;  Western  U.  Teleg.  Co.  v.  An- 
drews, 216  U.  S.  166,  64  L.  ed.  430,  30  Sup. 
Ct.  Rep.  286;  Atchison,  T.  &  8.  F.  R.  Co. 
V.  O'Connor,  223  U.  S.  280,  66  L.  ed.  436, 
32  Sup.  Ct  Rep.  216,  Ann.  Cas.  1913  G, 
1050;  Meyer  v.  Wells,  F.  &  Co.  223  U.  a 
298,  66  L.  ed.  446,  32  Sup.  Ct.  Rep.  218. 

In  Western  U.  Teleg.  Co.  v.  Elansas,  and 
Pullman  Co.  v.  Kansas,  the  statute  under 
which  the  state  of  Kansas  undertook  to 
levy  a  charter  fee  of  ^{q  of  1  per  cent  of 
their  authorized  capital  upon  the  first 
$100,000  of  the  capital  stock  of  foreign 
corporations,  and  ^^  of  1  per  cent  upon 
the  next  $400,000,  and  for  each  million  or 
major  part  thereof,  $200,  making  a  tax  of 
$20,100  against  the  Western  Union  Tele- 
graph Company,  and  $14,800  against  the 
Pullman  Company,  was  declared  to  be  un- 
constitutional, as  having  the  effect  not 
simply  to  exert  the  lawful  power  of  taxing 
a  foreign  corporation  for  the  privilege  of 
doing  local  business,  but  to  burden  inter- 
state commerce,  and  to  reach  property  rep- 
resented by  the  capital  stock  of  the  com- 
psnies,  which  was  duly  paid  in  and  in- 
vested in  property  in  many  states,  and 
therefore  beyond  tne  taxing  jurisdiction  of 
Kansas.  Every  case  involving  the  validity 
of  a  tax  must  be  decided  upon  its  own  facts, 
and  having  no  disposition  to  limit  the  au- 
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thoritj  oi  those  cases,  the  facts  upon  which 
they  were  decided  must  not  be  lost  sight 
of  in  deciding  other  and  alleged  similar 
cases.  In  the  Kansas  cases  the  business 
of  both  complaining  companies  was  com- 
merce, the  same  instrumentalities  and  the 
same  agencies  carrying  on  in  the  same 
g  places  the  business  of  the  companies  of 
•  state  and  *  interstate  character.  In  the 
Western  U.  Teleg.  Co.  Case,  the  company 
bad  a  large  amount  of  property  permanent- 
ly located  within  the  state,  and  between 
800  and  900  offices  constantly  carrying  on 
both  state  and  interstate  business.  The 
Pullman  Company  had  been  running  a 
large  number  of  cars  within  the  state,  in 
state  and  interstate  business,  for  many 
years.  There  was  no  attempt  to  separate 
the  intrastate  business  from  the  interstate 
business  by  the  limitations  of  state  lines 
in  its  prosecution. 

An  examination  of  the  previous  decisions 
in  this  court  shows  that  they  have  been 
decided  upon  the  application  to  the  facts 
of  each  case  of  the  principles  which  we 
have  undertaken  to  state,  and  a  tax  has 
only  been  invalidated  where  its  necessary 
effect  was  to  burden  interstate  conmierce, 
or  to  tax  property  beyond  the  jurisdiction 
of  the  state.  In  the  cases  at  bar  the  busi- 
ness for  which  the  companies  are  chartered 
ia  not,  of  itself  commerce.  True  it  is  that 
their  products  are  sold  and  shipped  in 
interstate  commerce,  and  to  that  extent 
they  are  engaged  in  the  business  of  carry- 
ing on  interstate  commerce,  and  are  en- 
titled to  the  protection  of  the  Federal  Con- 
stitution against  laws  burdening  commerce 
of  that  character.  Interstate  commerce 
of  all  kinds  is  within  the  protection  of  the 
Constitution  of  the  United  Htates,  and  it 
is  not  within  the  authority  of  a  state  to 
tax  it  by  burdensome  laws.  From  the  state- 
ment  of  facts  it  is  apparent,  however,  that 
each  of  the  corporations  in  question  is 
carrying  on  a  purely  local  and  domestic 
business,  quite  separate  from  its  interstate 
transactions.  That  local  and  domestic  busi- 
ness, for  the  privilege  of  doing  which  the 
state  has  imposed  a  tax,  is  real  and  sub- 
stantial, and  not  so  connected  with  inter- 
state commerce  as  to  render  a  tax  upon 
it  a  burden  upon  the  interstate  business 
of  the  companies  involved.  In  these  cases 
the  ultimate  contention  is  not  that  the 
receipts  from  interstate  commerce  are  taxed 
2  as  such,  but  that  the  property  of  the  cor- 
*  porations,  includingHhat  used  in  such  com- 
merce, represented  by  the  authorized  capital 
of  the  corporations,  is  taxed,  and  therefore 
interstate  commerce  is  unlawfully  burdened 
by  a  state  statute.  While  the  tax  is  im- 
posed by  taking  a  percentage  of  the  au- 
thorized capital,  the  agreed  facta  show  that 


the  authorized  capital  is  only  a  part  of  the^ 
capital  of  the  corporations,  respectively. 
In  the  Baltic  Mining  Company  Case,  the^ 
authorized  capital  is  $2,500,000,  while  the^ 
entire  property  and  assots  are  $10,776,000; 
and  in  the  White  Dental  Company  Case  the 
authorized  capital  is  $1,000,000,  while  ths 
assets  aggregate  $5,711,718.29.  Further, 
the  Massachusetts  statute  limits  the  tax 
to  a  maximum  of  $2,000.  The  conclusion, 
therefore,  that  the  authorized  capital  la 
only  used  as  the  measure  of  a  tax,  in  itself 
lawful,  without  the  necessary  elTect  of 
burdening  interstate  commerce,  brings  the 
legislation  within  the  authority  of  the 
state.  So,  if  the  tax  is,  as  we  hold  it  to 
be,  levied  upon  a  legitimate  subject  of  such 
taxation,  it  is  not  void  because  imposed 
upon  property  beyond  the  state's  jurisdic- 
tion, for  the  property  itself  is  not  taxed. 
In  so  far  as  it  is  represented  in  the  author- 
ized capital  stock,  it  is  used  only  as  a 
measure  of  taxation,  and,  as  we  have  seen» 
such  measure  may  be  found  in  property  ov 
in  the  receipts  from  property  not  in  them- 
selves taxable. 

It  is  further  contended  that  the  im- 
position of  the  tax  denies  the  equal  pro- 
tection of  the  laws,  and  this  upon  the  an- 
thority  of  Southern  R.  Co.  v.  Greene^  216. 
U.  S.  400,  54  L.  ed.  536,  30  Sup.  Ct.  Bep. 
287,  17  Ann.  Cas.  1247.  In  that  case  the 
railway  company  had  gone  into  the  state- 
of  Alabama,  and,  under  authority  of  the 
state,  acquired  a  large  amount  of  railroad 
property  upon  which  it  paid  taxes  as  well 
as  a  license  tax  imposed  by  the  state.  After 
the  payment  of  all  such  taxes,  and  in  thia 
condition  of  affairs,  the  state  undertook 
to  levy  upon  the  railroad  company  a  privi- 
lege tex  because  it  was  a  foreign  corpora- 
tion, not  imposing  the  same  tax  upon  do- 
mestic corporations  doing  precisely  the 
same  business.  This  court  held  that  the 
railroad  company  was  a  person  within  thej^- 
meanJng*of  the  Constitution,  and  entitled*^ 
to  the  equal  protection  of  the  laws,  and 
that  by  the  taxation  of  its  railroad  prop- 
erty under  such  circumstances  it  was  de- 
nied the  equal  protection  of  the  law,  no 
like  tax  being  levied  upon  domestic  cor- 
porations. It  was  said  in  that  case  (p. 
416): 

"We  have  here  a  foreign  corporation 
within  a  state,  in  compliance  with  the  lawa 
of  the  state,  which  has  lawfully  acquired 
a  large  amount  of  permanent  and  valuable 
property  therein,  and  which  is  taxed  by  a. 
discriminating  method  not  employed  as 
to  domestic  corporations  of  the  same  kind, 
carrying  on  a  precisely  similar  business.*^ 

The  conditions  existing  in  the  Southern 
R.  Co.  V.  Greene  Case  are  not  presented 
here.    It  ia  true  that  the  plaintiffs  in  erroi^ 


eo 


34  SUPREME  COURT  REPORTER. 


Oct.  Tebm, 


paid  taxes  assessed  against  foreign  cor- 
porations before  the  passage  of  the  law  of 
1909,  and  that  the  White  Dental  Company 
had  a  leasehold  for  storerooms  in  the  state; 
but  we  do  not  find  in  this  situation  an 
acquisition  of  permanent  property,  such  as 
was  shown  in  the  Greene  Case.  And  there 
is  no  question  of  the  continued  authority 
of  the  state  to  tax  a  foreign  corporation 
for  the  privilege  of  doing  business  within 
i^s  borders,  which  authority  the  state  pos- 
sesses so  long  as  it  does  not  violate  rights 
secured  by  the  Federal  Constitution.  Even 
if,  as  plaintiffs  in  error  contend,  under  the 
statute,  domestic  corporations  are  favored, 
the  statute  is  not  invalid,  for  no  limitation 
upon  the  power  of  a  state  to  exclude  foreign 
corporations  requires  identical  taxes  in 
all  cases  upon  domestic  and  foreign  cor- 
porations. 

As  this  statute  has  been  construed  by  the 
Supreme  Judicial  Court  of  Massachusetts, 
and  applied  in  these  cases,  we  are  unable  to 
find  Uiat  the  tax  imposed  violates  the  con- 
stitutional rights  of  the  plaintiffs  in  error. 

Judgments  affirmed. 

Dissenting:  The  Chief  Justice,  Mr.  Jus- 
tice Van  Devanter,  and  Mr.  Justice  Pit- 
ney. 


(231  U.  S.  30) 

NATIONAL  CITY  BANK  OF  NEW  YORK, 

Appt., 

V. 

HENRY  D.  HOTCHKISS,  as  Trustee  in 
Bankruptcy  of  Henry  S.  Haskins  et  al. 
(No.  459.) 


HENRY  D.  HOTCHKTSS,  as  Tnistce  in 
Bankruptcy  of  Henry  S.  Haskins  et  al., 
Appt., 

V. 

NATIONAL  CITY  BANK  OF  NEW  YORK. 

(No.  460.) 

Bankruptcy  (i  165*)— Voidable  Pbefbb- 

ENCE. 

1.  A  bank  which  credits  to  the  general 
deposit  account  of  a  firm  of  stock  brokers 
the  amount  of  a  clearance  loan  made  witli 
the  understandinnr  that  it  was  to  be  used 
solelv  to  clear  securities,  and  was  to  be 
repaid  later  in  the  day,  and  which  does  not 
require  the  securities  released  to  be  kept 
separate,  or  that  any  separate  account  be 
kept  of  money  received  from  deliveries  of 
stock  so  released,  obtains  a  preference  void- 
able by  the  brokers*  trustee  in  bankruptcy, 
where,  after  the  brokers'  suspension,  it  de- 
manded and  received  from  them  securities 
without  regard  to  their  source,  to  make  ^ood 
the  brokers'  obligation  to  the  hank,  with 
notice  in  terms  that  it  was  tlierehy  receiv- 
ing a  preference,  and  that  the  brokers  were 
going  into  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  89  259.  260.  266;    Dec.  Dig.  9  165.*] 


."Bankruptcy  (8  305*)— Action  bt  Tbustei 
—Avoidance  of  Prefekence— Relief  — 
Inconsistent  Claims  in  Judicial  Pbo- 
ceedino. 

2.  A  trustee  in  bankruptcy  who  has  sued 
in  equity  to  recover  certain  securities  al- 
leged to  have  been  transferred  to  the  de- 
fendant by  way  of  preference  cannot  claim 
the  right  to  elect  damages  instead  of  a  re- 
turn of  such  securities,  where  they  have 
depreciated  in  value,  because  defendant, 
who  was  authoriised  by  a  stipulation  be- 
tween the  parties  to  sell  the  securities  in 
its  discretion,  at  the  best  price  obtainable, 
and  hold  the  proceeds  in  lieu  thereof,  exer- 
cised its  judgment  not  to  sell. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent.  Dig.  99  466-468 ;    Dec  Dig.  9  S06.*] 

[Nos.  459  and  460.] 

Argued  October  17  and  20,  1913.     Decided 
November  3,  1913. 

CROSS  APPEALS  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  for  the 
Southern  District  of  New  York,  in  favor  of 
a  trustee  in  bankruptcy  in  a  suit  to  recover 
an  alleged  preference.    Affirmed. 

See  same  case  below,  120  C.  C.  A.  92,  201 
Fed.  864. 

The  facts  are  stated  in  the  opinion.  g 

^  Mr.  John  A.  Garvefr  for  the  National* 
City  Bank.  S 

•  Messrs.  Abram  I.  Elkus,  Wesley  S.  Saw-  • 
yer,  and  William  A.  Barber  for  Plotchkiss. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  by  a  trustee  in  bankruptcy 
to  recover  certain  securities  alleged  to  have  j9 
been  transferred  to  the* defendant  bank  by* 
way  of  preference.  The  plaintiff  had  a 
judgment  in  the  district  court  (200  Fed. 
287,  290)  and  in  the  circuit  court  of  ap- 
peals (120  C.  C.  A.  92,  201  Fed.  004).  Both 
parties  appeal;  the  plaintiff,  upon  a  sub- 
ordinate question  as  to  its  right  to  elect 
I  dn mages  instead  of  a  return  of  the  securi- 
ties. 

The  case  arose  upon  what  is  known  in 
Xew  York  as  a  clearance  loan.  Brokers 
need  large  sums  to  clear  or  pay  for  the 
stocks  that  they  receive  in  the  course  of 
the  day,  and  as  the  stocks  must  be  paid 
for  before  they  are  received  and  can  be 
pled.q-ed  to  raise  the  necessary  funds,  these 
auras  are  advanced  by  the  banks.  They  are 
returned  later  on  the  same  day  by  making 
deposits  to  the  borrower's  account  and  draw- 
ing a  check  to  the  order  of  the  bank.  Per- 
haps such  a  general  course  of  dealing  might 
be  arranged  so  as  to  give  a  lien  on  the  loan 
or  its  proceeds  until  payment,  but  the  quee- 
tion  whether  such  a  lien  has  been  created 
rarely,  if  ever,  has  arisen,  the  whole,  busi- 


*For  other  cases  see  same  topic  A  9  nuisbkb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Bess  being  finished  in  a  few  hours.      It  is, 
however,  the  main  issue  in  this  case. 

The  bankrupts  were  brokers  in  partner- 
Ahip,  and  at  10  o'clock  on  January  19,  1010, 
had    assets    exceeding   their    liabilities    by 
nearly  half  a  million  dollars.    These  assets 
-consisted  largely  in  the  stock  of  a  coal  and 
iron  company  in  which  there  was  a  pool. 
3efore  12,  there  was  a  break  in  the  market, 
^he  stock  went  down,  and  at  about  noon  the 
■suspension  of  the  firm  was  announced.     A 
petition    in    involuntary    bankruptcy    was 
illed  at  10  minutes  after  4  on  the  same  day. 
At    about    10,    the    bank    made    a    clear- 
Ance  loan  to  the  bankrupts  of  $500,000  in 
the  usual  way,  to  enable  them  to  meet  their 
current  obligations  and  to  get  the  stocks 
deliverable  on  that  day,  the  bank  receiving 
demand  notes,  and  both  parties  acting  in 
good  faith.    The  sum  was  credited  in  the 
deposit  account  of  the  firm,  in  addition  to 
$54,319.08    already   there,    and    soon    after 
Sthe  bank   certified   and   subsequently  paid 
*  checks  amounting  Ho  $535,920.74.     During 
the  day  the  firm  made  deposits  which  are 
not  in   question,   but  there   remained   due 
upon  the  loan  $166,166.69.    Ofllcers  of  the 
bank,  noticing  the  drop  in  the  stock,  went 
to  the  firm,  demanded  payment  or  securities 
to  make  good  the  obligations  to  the  bank, 
and  were  told  of  the  suspension  and  that  a 
petition  in  bankruptcy  would  be  filed.  After 
two  hours'  discussion  the  securities  in  ques- 
ton  were  delivered  between  2  and  3  p.  m., 
but  the  officers  were  told  that  the  delivery 
was  a  preference.     Some  of  the  securities 
ibore  no  relation  to  the  loan;   others,  and 
•it  may  be  assumed  for  purposes  of  argu- 
ment, most,  had  been  released  by  the  money 
ythus  obtained. 

In  dealing  with  transactions  of  this  kind 
<we  mav  go  far  in  giving  them  any  form 
•that  will  carry  out  the  mutually  understood 
intent.     Sexton  v.  Kessler  &  Co.  225  U.  S. 
-90,  96,  97,  66  L.  ed.  995,  999,  1000,  32  Sup. 
•  Ct.  Rep.  657.    But  if  the  intent  was  doubt- 
-ful  or  inconsistent  with  the  legal  effect  of 
.dominant  facts,  it  must  fail.     For  instance, 
apart    from    possible    exceptions,    a    man 
.  cannot  retain  a  domicil  in  one  place  when  he 
'  has  moved  to  another,  and  intends  to  reside 
-there  for  the  rest  of  his  life,  by  any  wish, 
.declaration,  or  intent  inconsistent  with  the 
.dominant  facts  of  where  he  actually  lives 
and  what  he  actually  means  to  do.     Dickin- 
son V.  Brookline,  181  Mass.  195,  92  Am.  St. 
Rep.  407,  63  N.  E.  331.    In  the  present  case 
it  is  agreed  that  it  was  expected  and  under- 
stood that  no  portion  of  the  clearance  loan 
was  to  be  used  for  any  purpose  other  than 
"to  clear  securities.    But,  on  the  other  hand, 
by  consent  of  the  bank,  as  it  seems,  the  loan 
was  put  into  the  general  deposit  account, 
<k  which  was  drawn  upon  for  general  purposes; 


at  least,  to  the  extent  of  the  balance  above 
the  loan;  the  securities  released  were  not 
kept  separate,  but  were  used  like  any  other; 
and  no  separate  account  was  kept  of  money 
received  from  deliveries  of  stock  so  re- 
leased. What  happened  as  between  these 
parties  was  simply  that  all  moneys  received 
in  the  course  of  the  day,  from  whatever  g 
source,  went  into  the  firm's^deposit  account  * 
with  the  bank.  So  that,  even  if  we  take  it, 
as  a  corollary  of  what  was  understood,  that 
the  use  of  the  clearance  loan  was  expected 
to  enable  the  firm  to  repay  the  loan,  it  does 
not  appear  to  have  been  expected  that  the 
proceeds  should  be  appropriated  specifically 
to  that  end,  but  simply  that  the  addition  of 
such  proceeds  to  the  general  funds  of  the 
firm  would  enable  the  latter  to  pay  within 
the  time  allowed.  This  is  the  view  of  the 
facts  taken  by  the  master  and  both  of  the 
courts  below.  They  also  found  that  an  at- 
tempt to  give  the  matter  a  different  com- 
plexion by  custom  had  failed;  and  if  we 
went  behind  their  findings  we  should  take 
the  same  view. 

A  trust  cannot  be  established  in  an  ali- 
quot share  of  a  man's  whole  property,  as  dis- 
tinguished from  a  particular  fund,  by  show- 
ing that  trust  moneys  have  gone  into  it.  On 
similar  principles  a  lien  cannot  be  asserted 
upon  a  fund  in  a  borrower's  hands,  which, 
at  an  earlier  stage,  might  have  been  sub- 
ject to  it,  if,  by  consent  of  the  claimant,  it 
has  become  a  part  of  the  borrower's  general 
estate.  But  that  was  the  result  of  the  deal- 
ings between  these  parties,  and  it  (annot 
be  done  away  with  by  a  wish  or  intention, 
if  such  there  was,  that  alongside  of  this  per- 
mitted freedom  of  dealing  on  the  part  of 
the  bankrupts,  the  security  of  the  bank 
should  persist.  It  is  not  like  the  case  of 
property  wrongfully  mingled  with  general 
funds  and  afterwards  traced.  All  that  the 
parties  agreed,  either  expressly  or  by  im- 
plication, was  that  the  debt  incurred  at  10 
o'clock  should  be  paid  by  3,  Some  banks 
seem  to  have  required  the  dealing  to  be 
conducted  on  the  footing  of  a  fund  identi- 
fied and  subject  to  a  trust  at  every  step;  but 
between  these  parties  there  was  no  attempt 
to  follow  a  specific  fund  through  a  series 
of  changes  until  it  was  returned.  See  Dil- 
lon V.  Barnard,  21  Wall.  430,  22  L.  ed. 
673. 

As  all  trace  of  the  bank's  money  was  lost 
when  it  entered  the  stream  of  the  firm's  gen- 
eral property,  there  can  be  no  right  of  sub- 
rogation. Neither  can  a  claim  be  upheld  ^ 
on  •the  ground  that  there  was  no  diminution* 
of  the  bankrupt's  assets,  or  that  the  trans- 
action should  be  regarded  as  instantaneous 
and  one.  The  consent  to  become  a  general 
creditor  for  an  hour,  that  was  imported, 
even  if  not  intended  to  have  that  effect,  by 


84  SUPREME  COURT  REPORTER. 


Oct.  TEftiCy. 


the  liberty  allowed  to  the  firm,  broke  the 
continuity  and  established  the  loan  as  part 
of  the  assets.  No  doubt  many  general  cred- 
itors have  increased  a  bankrupt's  estate 
bv  their  advances,  but  thev  have  lost  th«* 
right  to  take  them  back.  Time  sometimes 
can  be  disregarded  when  it  is  insignificant. 
But  in  this  case  half  the  time  between  the 
loan  and  the  transfer  of  securities  sufficed 
to  change  the  position  of  the  borrowers  from 
a  fortune  of  half  a  million  to  a  deficit  of 
double  that  amount. 

In  both  Gorman  v.  Littlefleld,  229  U.  8. 
19,  57  L.  ed.  1047,  33  Sup.  Ct.  Rep.  «t)0,  and 
Richardson  v.  Shaw,  209  U.  S.  365,  62  L. 
ed.  835,  28  Sup.  Ct.  Rep.  512,  14  Ann.  Cas. 
981,  in  addition  to  the  personalty  of  the 
bolder  there  was  also  a  specific  stock,  which 
identified  the  fund  relied  upon  and  separat- 
ed it  from  the  general  mass  of  the  estate. 
Hurley  v.  Atchison,  T.  &  S.  F.  R.  Co.  213 
U.  S.  126,  63  L.  ed.  729,  29  Sup.  Ct.  Rep. 
466,  stood  on  the  peculiar  facts  of  the  case, 
which  were  held  to  point  to  an  identified 
res  and  give  an  immediate  claim  against  it. 
Tlie  case  established  no  general  proposition 
contrary  to  what  we  now  decide. 

The  8U(?gcation8  that  it  does  not  appear 
that  the  bankrupts  intended  to  give  a  pref- 
erence, or  that  the  bank  had  reasonable 
cause  to  believe  that  it  was  obtaining  one, 
hardly  need  answer.  The  bank  did  not  con- 
fine its  demand  to  proceeds  of  the  loan,  but 
asked  for  and  obtained  securities  without 
regard  to  their  source.  It  was  notified 
in  terms  that  it  was  receiving  a  preference 
and  that  the  firm  was  going  into  bank- 
ruptcy. If  this  was  not  sufTicient  notice,  it 
is  hard  to  imagine  what  would  be  enough. 

Tlie  cross  appeal  depends  upon  the  frame 
of  the  bill  and  effect  of  an  agreement  be- 
•tweon  the  parties.  On  April  6,  1910,  it  was 
agreed  that  the  securities  in  question  might 
g  be  sold  by  the  bank  "at  the  best  price  ob- 
•  tainable,  at  such* times  as  may  seem  host  to 
the  officers  of"  the  bank;  that  the  rights 
of  both  parties  "shall  attach  to  the  proceeds 
realized  from  the  sale,"  and  "the  amount 
realized  from  the  sale  of  the  said  securi- 
ties shall  stand  in  lieu  of  the  securities,  and 
shall  represent  the  amount  of  the  liability" 
of  the  bank  to  the  trustee  in  bankruptcy 
in  case  of  judgment  against  it.  "The  mak« 
ing  of  this  stipulation  shall  not  alter  the 
rights  or  claims  of  any  of  the  parties,  nor 
change  the  jurisdiction  of  any  court  .  .  . 
it  being  the  intention  of  the  stipulation  that 
the  securities  in  the  possession  of  the  Na- 
tional City  Bank  shall  be  converted  into 
money  at  the  best  prices  obtainable,  and 
that  all  rights  of  the  parties  shall  remain 
as  against  the  proceeds  of  the  sale  of  the 
•aid   securities   the   same   as   they   existed 


against  the  securities  themselves  at  the  time< 
of  making  this  stipulation." 

It  seems  that  no  sale  took  place.    The  de- 
cree was   for  a  deliverv   of   the   securitiea 
with  all  interest  and  dividends  thereon  re- 
ceived,     and      in      default      thereof      for 
$161,740.62,  with  interest  from  the  date  of 
the  master's  report.     But  as  the  securities- 
have  declined  a  good  deal  below  their  value 
at  the  time  of  conversion,  and  again  below 
their  value   at  the  date  of  the   foregoing 
agreement,  the  trustee  claims  the  right  to- 
take  the  sum  named,  with  corrections.    Thia. 
was  answered  sufficiently  by   Judge  Hand 
In  the  district  court.     As  he  observed,  the- 
suit  was  in  equity  to  recover  the  securities- 
in  specie.     After  the  agreement  the  bank 
was    authorized    to    hold    them    until    it- 
thought    it   wise  to  sell.     If   it   had   sold^ 
there  can  be  so  doubt  that  the  plaintifTa^ 
claim  would  have  been  limited  to  the  pro- 
ceeds, by  the  words  of  the   contract.     Ita- 
judgment  not  to  sell,  exercised  for  the  bene- 
fit of  both  parties,  cannot  have  been  intend- 
ed to  put  it  in  a  worse  position.     Such  an 
understanding    would    have    deprived    th«* 
plaintiff  of  the  judgment  of  the  bank. 

Decree  affirmed. 


(231  u.  a.  tO) 

MECHANICS'     *     MKTALS     NATIONAL, 
BANK  of  the  City  of  New  York  Appt, 

v. 

IRVING  L.  ERNST,  Lindsay  Russell,  an* 
Harper  T.  Marshall  as  Trustees  in  Bank- 
ruptcy of  Dudley  P.  Humphrey,  et  al. 

Bankruptcy  ($  109*)— Peefebence  —  De- 
posit BY  Insolvent— Set- Off, 
Deposits  made  by  an  insolvent  customer 
after  the  bank   cashier  has  forbidden   the- 
payment  of  checks  against  the  deposit  ac- 
count, and  but  a  few  hours  before  an  invol- 
untary   petition    in    bankruptcy   was   filed* 
against  the  customer,  constitute  a  voidable- 
preference,  and  cannot  be  allowed  to  the- 
bank  by  way  of  set-off  against  the  custom- 
er's indebtedness  to  the  bank. 

[Bd.   Not«.— For  otlier  cases,  see  BaBkmptcv, 
Cent.  Dig.  t  209;    Dec  Dig.  |  16».*} 

[No.  446.] 

Argued  October  20,  1913.     Decided  Novem- 
ber 3,  1013. 

APPEAL  from  the  United  States  Circuit^ 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York  in  favor  of  trustees  in- 
bankruptcy  in  a  suit  to  recover  an  alleged- 
voidable  preference.    Affirmed. 

See  same  case  below,  120  C.  G.  A.  92,  201) 
Fed.  664. 

The  facts  are  stated  in  the  opiniom 
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Ifeasn.  Lewis  H.  Freedmati,  Adrian  H. 
larkin,  and  Leland  B.  Garretson  for  appel- 
lant 

Meaars.  Daniel  P.  Haya  and  Edwin  D. 
Haya  for  appellees. 


*  Mr.  Jnstice  Holmea  delivered  the  opin- 
ion of  the  court: 

This  la  an  appeal  from  a  decree  of  the 

eircait  court  of  appeals,  reached  upon  the 

aaroe  opinion  that  disposed  of  National  City 

Bank  ▼.  Hotchkias,  just  decided.     [231   U. 

^  S.  50,  58  Li.  ed.  — ,  34  Sup.  Ct.  Rep.  20.] 

2  (The  judgment  of  the  district  court  will  be 

*  founds  200  Fed.  205.)     This  case  arose  at 

the  aame  time  and  differs  but  little  from 

that  in  its  facts,  as  to  which,  as  in  the 

other  case,  the  master,  the  district  court, 

and  the  circuit  court  of  appeals  all  agree. 

The  advance  in   this   case  was  made  at 

about  10  on  the  following  note,  to  the  firm 

signing  it,  "Please  loan  us  to-day  $400,000. 

^Crediting  this  amount  to  our  account,  and 

-oblige.     J.  M.  Fiske  &  Company."       This 

sum  waa  credited  on  the  firm's  deposit  ao- 

-count,  on  which  there  was  already  $36,230- 

.47.     Before   noon    the    bank   certified   and 

-afterwards  paid  checks  for  $276,679.67.     Be- 

'tween  11  and  12  the  cashier,  hearing  that 

Hhere  was  trouble  in  the  stock  market  and 

with  J.  M.  Fiske  &  Company^  ordered  that 

'no  more  checks  should  be  paid  or  certified. 

He  then  went  to  the  brokers'  office,  saw  Mr. 

~8hcrwood,  a  member  of  the  firm,  at  about 

12,   and   after   getting   an   evasive   answer 

-to    an     inquiry    as    to    the    rumor,    said 

Hhat  the  firm  had  made  no  deposits  on  that 

day,  and  was  told  that  one  was  on  its  way. 

($54,048.08  were  in  fact  paid  in  after  the 

cashier's  order  to  stop  payment.)     He  then 

'told  Mr.  Sherwood  that  he  had  bett-er  give 

him  aome  securities,  that  he  ought  to  give 

■tkdditional   securities   on  the   bank's  loans, 

-and  after  consultation  Mr.  Sherwood  did  so, 

^nd  the  cashier  returned  to  the  bank.      We 

may  assume  for  purposes  of  decision  that 

-^the  securities,  with  a  small  exception,  were 

^4>btained  by  the  use  of  the  clearance  loan. 

At  40  minutes  after  12  the  brokers  gave 
>notice  to  the  stock  exchange  that  they  were 
*tinable  to  meet  their  obligationa,  and  an 


involuntary  petition  in  bankruptcy  was  filed 
against  them  at  25  minutes  past  3.  This 
suit  is  for  the  proceeds  of  the  securities 
(which  were  sold  by  the  bank),  and  for  the 
sum  deposited  as  we  have  stated.  In  view 
of  our.  decision  in  the  other  case,  only  one 
or  two  matters  need  mention.  It  is  some- 
what more  pressed  that  the  bank  had  not 
reasonable  ground  to  believe  that  the 
brokers'  property  at  a  fair  valuation  would  g 
be*insufiicient  to  pay  their  debts,  and  there-  * 
fore  had  not  ground  to  believe  that  the 
brokers  were  insolvent  within  the  meaning 
of  the  bankruptcy  act,  §  1  (15).  We  think 
it  too  plain  to  need  argument  that  the 
findings  below  that  the  firm  was  insolvent, 
knew  that  it  was  insolvent,  and  intended  a 
preference^  were  correct.  These  brokers 
were  ruined  by  the  collapse  of  the  pool 
mentioned  in  the  other  case,  and  apart  from 
any  knowledge  that  the  bank  may  have  had 
as  to  their  interest  in  the  stock  concerned, 
the  entirely  unusual  course  of  the  cashier 
in  leaving  his  bank  to  get  additional  se- 
curity (not  merely  proceeds  of  the  clear- 
ance loan  upon  a  claim  of  lien)  and  the  cir- 
cumstances are  sufiicient  to  prevent  our 
going  behind  the  finding  below.  Really  no 
other  conclusion  could  have  been  reached. 

On  the  question  of  lien  the  evidence  does 
not  diifer  enough  from  that  in  the  other 
case  to  need  further  discussion.  The 
bankrupts  were  under  an  agreement  with 
the  bank,  of  the  usual  sort,  giving  the  bank 
a  general  lien  on  all  securities  in  its  hands 
for  all  liabilities  of  the  firm,  and  a  right 
to  require  additional  approved  securities  to 
be  lodged  with  it,  etc.  But  a  general  prom- 
ise to  give  security  on  demand  puts  the 
creditor  in  no  better  position  than  an  agree- 
ment to  pay  money.  Sexton  v.  Kessler  & 
Co.  225  U.  S.  00,  OS,  56  L.  ed.  095,  1000,  32 
Sup.  Ct.  Rep.  657. 

The  so-called  deposit  of  $54,048.08  was 
paid  in  after  the  cashier  had  forbidden  the 
payment  of  checks  against  the  deposit  ac- 
count, and  therefore  rightly  waa  held  to  be 
a  payment  and  a  preference.  A  set-off 
properly  was  denied. 

Decree  affirmed. 
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UNITED  STATES,  Petitioner, 

▼. 

FREDERICK  W.  WHITRIDGE,  as  Receiver 
of  the  Third  Avenue  Railroad  Company 
et  al.     (No.  466.) 

UNITED   STATES,   Petitioner, 

Y. 

ADRIAN  H.  JOLINE  and  Douglas  Robin- 
son, as  Receivers  of  the  Metropolitan 
Street  Railway  Company  et  al.  (No. 
467.) 

Intebnal  Revenue  (|  9*)--Fedbbal  Cob- 
POBATioN  Tax— Effect  of  Receivership. 
The  income  derived  from  the  management 
of  street  railway  lines  by  receivers  au- 
thorized and  required  by  the  order  for  their 
appointment  to  manage  and  operate  such 
railways,  and  to  discharge  tlieir  public 
duties  subject  to  the  supervision  of  the 
court,  is  not  subject  to  the  excise  tax  im- 

gosed  by  the  act  of  August  5,  1900  (36 
tat.  at  L.  chap.  6,  pp.  11,  112-117,  U.  S. 
Comp.  Stat.  Supp.  1011,  ]^p.  741,  946),  §  38, 
upon  the  doing  or  carrying  on  of  business 
in  a  corporate  capacity. 

[Ed.  Note. — ^For  other  cases,  see  Internal  Rev- 
•nua,  Cent  Dig,  H  13-»;    Dee.  Dig.  9  9.*} 

[Nos.  466  and  467.] 

Argued  October  21,  1913.    Decided  Novem- 
ber 10, 1913. 

TWO  WRITS  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  decrees  which 
affirmed  decrees  of  the  District  Court  for 
the  Southern  District  of  New  York  in 
favor  of  the  receivers  of  street  railway  com- 
panies in  suits  to  require  them  to  make 
returns  of  the  net  income  for  the  purpose 
of  the  Federal  corporation  tax  law.  Af- 
firmed. 

See  same  case  below,  117  C.  C.  A.  556, 
198  Fed.  774. 

The  facts  are  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  Graliani 
for  the  United  States. 

Messrs.  Joseph  H.  Choate,  Jr.,  and 
Matthew  C.  Fleming  for  respondent  in  No. 
466. 

Messrs.  Arthur  H.  Masten  and  Ellis  W. 
Leavenworth  for  respondent  in  No.  467. 

•  *  Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

These  cases  were  heard  together  in  the 
district  court  and  in  the  circuit  court  of  ap- 
peals (sub.  nom.  Pennsylvania  Steel  Co.  v. 
New  York  City  R.  Co.  193  Fed.  286,  117  C. 
C.  A.  550,  198  Fed.  774).  They  were  argued 
together  in  this  court,  and  may  be  disposed 
of  in  a  single  opinion. 

In  the  years  1909  and  1910  certain  lines 
of  street  railway  in  the  city  of  New  York, 
that  may  be  conveniently  designated  as  the 


Third  Avenue  system,  were  in  the  hands 
of  the  respondent  Whitridge,  as  receiver, 
under  orders  made  in  the  year  1908  by  the 
circuit  court  of  the  United  States  for  the 
southern  district  of  New  York  in  actione 
pending  therein  against  the  several  proprie- 
tary companies.  One  of  these  actions  was 
a  foreclosure  suit;  the  others  were  creditors' 
actions  based  upon  the  insolvency  of  the 
respective  companies.  The  powers  conferred 9 
upon  the  receiver  did  not  vary  in  any  re-S 
spect  now*material,  and  so  a  recital  of  the* 
substance  of  one  of  the  orders  will  suffice  as 
an  example.  This  order  constituted  Whit- 
ridge receiver  of  all  the  railroads  and  other 
property  of  the  company,  including  tracks, 
cars,  and  other  rolling  stock  and  equipment, 
easements,  privileges,  and  franchises,  and 
the  tolls,  earnings,  income,  rents,  issues, 
and  profits  thereof,  with  authority  "to  run^ 
manage,  and  operate  the  said  railroads  and 
properties,  to  collect  the  rents,  income,  tolls, 
issues,  and  profits  of  said  railroads  and 
property,  to  exercise  the  authority  and  fran- 
chises of  said  defendant,  and  discharge  its 
public  duties,  acting  in  all  things  subject 
to  the  supervision  of  this  court."  By  the 
same  order  the  officers,  agents,  and  em- 
ployees of  the  company  were  required  to 
turn  over  and  deliver  to  the  receiver  all  of 
the  said  property  in  their  hands  or  under 
their  control,  and  the  company  was  enjoined 
from  interfering  in  any  way  with  his  pos- 
session or  management. 

In  the  same  years  (1909  and  1910)  cer- 
tain other  lines  of  street  railway  in  the 
city  of  New  York,  which  may  be  described 
as  the  Metropolitan  system,  were  in  the 
possession  of  the  respondents  Joline  and 
Robinson  as  receivers,  appointed  in  the  year 
1907  by  the  circuit  court  of  the  United 
States  for  the  same  district,  in  several  ac- 
tions therein  pending  against  the  corpora- 
tions which  were  owners  of  these  lines.  The 
orders  appointing  these  receivers  contain 
provisions  substantially  similar  to  those  al- 
ready recited.  (See  Re  Metropolitan  R. 
Receivership  [Re  Reisenberg]  208  U.  S.  90» 
93-96,  52  L.  ed.  403-405,  28  Sup.  Ct.  Rep. 
219). 

In  the  year  1911,  petitions  were  filed  in 
the  circuit  court  in  behalf  of  the  United 
States,  praying  for  orders  directing  the  re- 
ceivers to  make  returns  of  the  net  income 
of  the  respective  railway  corporations  for 
the  years  1909  and  1910,  to  the  collector 
of  internal  revenue,  in  the  manner  required 
by  the  provisions  of  tlie  corporation  tax  law 
(act  of  August  5,  1909,  §  38,  36  Stat,  at  L. 
chap.  6,  pp.  11,  112-117,  U.  S.  Comp.  Stat.^ 
Supp.  1911,  pp.  741,  040).  JJ 

•The  applications  were  resisted  by  the  re-* 
ceivers  on  the  ground  that  the  respective 
corporations  did  not,  during  the  years  1900 
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and  1910,  earrj  on  anj  basiness  in  respect 
of  the  property  that  was  in  their  hands  as 
such  receivers;  that  they  as  such  receivers 
managed,  controlled,  and  operated  the  same, 
and  carried  on  all  the  business  in  respect 
thereto,  and  received  all  the  income  arising 
therefrom,  not  acting  in  place  of  the  direct- 
ors and  officers  of  the  respective  eompanies, 
bat  as  officers  of  the  court;  and  that  they 
were  therefore  not  subject  to  the  provisions 
of  the  act. 

Jurisdiction  of  the  controversy  having 
been  transferred  to  the  district  court  by 
virtue  of  the  new  Judicial  Code,  $  290  [36 
Stat,  at  L.  1167,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  243],  that  court  sus- 
tained the  contention  of  the  receivers  (193 
Fed.  286)  and  the  circuit  court  of  appeals 
affirmed  this  decision  (117  C.  C.  A.  556, 
198  Fed.  774).  The  cases  are  brought  here 
by  writs  of  certiorari. 

As  repeatedly  pointed  out  by  this 
court,  the  corporation  tax  law  of  1909 
—enacted,  as  it  was,  after  Congress  had 
proposed  to  the  legislatures  of  the  several 
states  the  adoption  of  the  16th  Amendment 
to  the  Constitution,  but  before  the  ratifica- 
tion of  that  Amendment— imposed  an  ex- 
cise or  privilege  tax,  and  not  in  any 
sense  a  tax  upon  property  or  upon  in- 
come merely  as  income.  It  was  en- 
acted in  view  of  the  decision  of  this 
court  in  Pollock  v.  Farmers'  Loan  & 
T.  Co.  157  U.  S.  429,  39  L.  ed.  759,  15  Sup. 
St  Bep.  673,  158  U.  S.  601,  39  L.  ed.  1108, 
15  Sup.  Ct.  Rep.  912,  which  held  the  income 
tax  provisions  of  a  previous  law  (act  of 
August  27,  1894,  28  Stat,  at  L.  chap.  349, 
pp.  509,  553,  §§  27  etc.  U.  S.  Comp.  Stat. 
1901,  p.  2260)  to  be  unconstitutional  be- 
cause amounting  in  effect  to  a  direct  tax 
opon  property  within  the  meaning  of  the 
Constitution,  and  because  not  apportioned 
in  the  manner  required  by  that  instrument. 
As  was  said  in  Flint  ▼.  Stone-Tracy  Co. 
220  U.  S.  107,  145,  55  L.  ed.  389,  411,  31 
Sup.  Ct.  Bep.  342,  Ann.  Cas.  1912  B,  1312, 
respecting  the  act  of  August  5,  1909 :  "The 
tax  is  imposed  not  upon  the  franchises  of 
the  corporation  irrespective  of  their  use  in 
^  business,  nor  upon  the  property  of  the  cor- 
2  poration,  but  upon  the  doing  of  corporate 
•  or  •insurance  business,  and  with  respect  to 
the  carrying  on  thereof,  in  a  sum  equivalent 
to  1  per  centum  upon  the  entire  net  income 
over  and  above  $5,000  received  from  all 
sources  during  the  year;  that  is,  when  im- 
posed in  this  manner  it  is  a  tax  upon  the 
doing  of  business  with  the  advantages  which 
inhere  in  the  peculiarities  of  corporate  or 
joint-stock  organizations  of  tlie  character 
described.  As  the  latter  organizations  share 
many  benefits  of  corporate  organization,  it 
may  be  described  generally  as  a  tax  upon 


the  doing  of  business  in  a  corporate  ca- 
pacity." This  interpretation  was  adhered 
to  and  made  the  basis  of  decision  in  Zonne 
V.  Minneapolis  Syndicate,  220  U.  S.  187, 
55  L.  ed.  428,  31  Sup.  Ct.  Rep.  361  and 
McCoach  V.  Minehill  &  S.  H.  R.  Co.  228  U. 
S.  295,  300,  57  L.  ed.  842,  844,  33  Sup.  Ct. 
Rep.  419.  A 

A  reference  to  the  language  of  the  actfn 
is  sufficient  to*  show  that  it  does  not  in^ 
terms  impose  a  tax  upon  corporate  property 
or  franchises  as  such,  nor  upon  the  income 
arising  from  the  conduct  of  business  unless 
it  be  carried  on  by  the  corporation.  Nor 
does  it  in  terms  impose  any  duty  upon  the 
receivers  of  corporations  or  of  corporate 
property,  with  respect  to  paying  taxes  upon 
the  income  arising  from  their  management 
of  the  corporate  assets,  or  with  respect  to 
making  any  return  of  such  income. 

And  we  are  unable  to  perceive  that  such 
receivers  are  within  the  spirit  and  purpose 
of  the  act,  any  more  than  they  are  within 
its  letter.  True,  they  may  hold,  for  the 
time,  all  the  franchises  and  property  of  the 
corporation,  excepting  its  primary  fran- 
chise of  corporate  existence.  In  the  present 
cases,  the  receivers  were  authorized  and  re- 
quired to  manage  and  operate  the  railroads, 
and  to  discharge  the  public  obligations  of 
the  corporations  in  this  behalf.    But  they 

tSec.  38.  That  every  corporation  •  .  . 
organized  for  profit  and  having  a  capital 
stock  represented  by  shares  .  .  .  organ- 
ized under  the  laws  of  the  United  States  or 
of  any  state  .  .  .  and  engaged  in  busi- 
ness in  any  state  .  .  .  shall  be  subject 
to  pay  annually  a  special  excise  tax  with 
respect  to  the  carrying  on  or  doing  busi- 
ness by  such  corporation  •  .  .  equiva- 
lent to  one  per  centum  upon  the  entire  net 
income  over  and  above  five  thousand  dol- 
lars received  by  it  from  all  sources  during 
such  year,  exclusive  of  amounts  received  by 
it  as  dividends  upon  stock  of  other  corpora- 
tions .  .  .  subject  to  the  tax  hereby  im- 
posed.   .    •    . 

Second.  Such  net  income  shall  be  ascer- 
tained by  deducting  l^rom  the  gross  amount 
of  the  income  of  such  corporation  .  .  . 
received  within  the  year  from  all  sources, 
(first)  all  the  ordinary  and  necessary  ex- 
penses actually  paid  within  the  year  out  of 
income  in  the  maintenance  and  operation  of 
its  business  and  properties.     .     .     . 

And  on  or  before  the  first  day  of  March, 
nineteen  hundred  and  ten,  and  the  first  day 
of  March  in  each  year  thereafter,  a  true  and 
accurate  return  under  oath  or  affirmation 
of  its  president,  vice  president,  or  other 
principal  officers,  and  its  treasurer  or  as- 
sistant treasurer,  shall  be  made  by  each  of 
the  coroprations  .  .  .  subject  to  the 
tax  imposed  by  this  section,  to  the  collector 
of  internal  revenue  for  the  district  in  which 
such  corporation  •  •  •  has  its  principal 
place  of  ousineaa. 
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did  this  u  officers  of  the  court,  and  subject 
to  the  orders  of  the  court;  not  as  officers 
of  the  respective  corporations,  nor  with  the 
advantages  that  inhere  in  corporate  or- 
ganization as  such.  The  possession  and 
control  of  the  receivers  constituted,  on  the 
contrary,  an  ouster  of  corporate  manage- 
ment and  control,  with  the  accompanying 
advantages  and  privileges. 

Without  amplifying  the  discussion,  we 
content  ourselves  with  saying  that,  having 
regard  to  the  genesis  of  the  legislation,  the 
constitutional  limitation  in  view  of  which 
it  was  evidently  framed,  the  language  em- 
ployed by  the  lawmaker,  and  the  reason 
and  spirit  of  the  enactment,  all  considera- 
tions alike  lead  to  the  conclusion  that  the 
act  of  1909  did  not  impose  a  tax  upon  the 
income  derived  from  the  management  of  cor- 
porate property  by  receivers,  under  such 
eonditions  as  are  here  presented. 

Decrees  affirmed. 


cm  u.  8.  m)  

MISSOURI,  KANSAS,  &  TEXAS  RAIL- 
WAY COMPANY  OF  TEXAS  and  Amer- 
ican Surety  Company  of  New  York,  Peti- 
tioners, 

V. 

UNITED  STATES. 

Masteb  and  Servant  ({  17*)  —  Feoebai* 
Regulation— Hours  of  Service— Num- 
BEB  OF  Penalties. 

1.  A  separate  penalty  is  incurred  for  each 
railway  employee  kept  on  duty  for  more 
than  sixteen  consecutive  hours,  contrary  to 
the  hours  of  service  act  of  March  4,  1907 
<34  Stat,  at  L.  1415,  chap.  2939,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1321),  by  reason  of  the 
same  delay  of  a  train,  such  statute  making  the 
earner  which  permits  "any  employee"  to 
remain  on  duty  in  violation  of  its  terms  lia- 
ble to  a  penalty  "for  each  and  every  viola- 
tion." 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  {  16;    Dec.  Dig.  I  17.*] 

Master  and  Sebvant  ({  13*)  ~  Fedebal 
Regulation— HouBS  of  Sebvice— When 
Employes  abe  "on  Dutt,** 

2.  Employees,  though  inactive,  are  none 
the  less  on  duty  within  the  meaning  of  the 
hours  of  service  act  of  March  4,  1907, 
penalizing  carriers  for  keeping  their  em* 
ployees  on  duty  for  more  than  sixteen  con- 
secutive  hours,  where  they  are  under  or- 
ders, liable  to  be  called  upon  at  any  mo- 
ment, and  not  at  liberty  to  go  away. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  9  14;    Dec.  Dig.  fi  13.*] 

Masteb  and  Sebvant  (i  17*)— To  Cibcuit 
Courts  or  Appeals  —  Question  not 
Raised  Below. 

3.  A  carrier  sued  under  the  hours  of  serr- 
ice  act  of  March  4,  1007,  for  keeping  em* 
ployees  on  duty  for  more  than  sixteen  con- 
secutive hours,  cannot  urge  upon  certiorari 
that  the  delay  of  the  train  wnich  kept  the 
employees  beyond  the  proper  time  was 
caused  by  a  defective  injector  that  was  not 
kaown  to  the  carrier,  and  could  not  hare 


been  foreseen  when  the  employees  left  a- 
terminal,  and  that  therefore,  by  the  proviso- 
in  §  3,  the  act  does  not  apply,  where  the- 

Suestion  was  raised  only   by  a  request  to- 
irect  a  verdict  for  the  defendant,  and  the 
trouble  might  have  been  found  to  be  due 
to    the    scarcity    and    bad    quality    of    the 
water,  which  was  well  known. 

[Bd.   Note.— For  other  cases,   see  Master  and< 
Servant.  Cent  Dig.  S  16;    Dec.  Dig.  8  17.*] 

Masteb  and  Sebvant  (§  17*)--Pbovince  of 
Coubt  and  Juby— Amount  or  I*enalty. 
4.  The  judge,  not  the  jury,  is  to  determine 
the  amount  of  the  penalty  to  be  imposed 
under  the  hours  of  service  act  of  March  4, 
1007,  when  a  carrier  keeps  employees  oi^ 
duty  for  more  than  sixteen  consecutive- 
hours. 

[Ed.    Note.— For   otber   cases,    see   Master  and- 
Servant,  Cent  Dig.  |  16;    Dec.  Dig.  {  17.*] 

[No.  439.] 

Submitted  October  24,  1913.     Decided  Ko-^ 
vember  10,  1913. 

ON  WRIT  of  Certiorari  to  the  United- 
States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  judgment- 
which  affirmed  a  judgment  of  the  Dis- 
trict Court  for  the  Eastern  District  of 
Texas,  in  favor  of  the  United  States  in  two 
suits  to  recover  penalties  for  violation  of. 
the  hours  of  service  act.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  M.  Bryson,  Cecil  H*. 
Smith,  Alexander  S.  Coke,  and  A.  H.  Me- 
Knight   for  petitioners. 

Mr.  Assistant  Attorney  General  Deniaon 
for  respondent.  X' 

*Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  case  brings  up  two  suits  that  were 
consolidated  and  tried  together,  both  being 
suits  for  penalties  under  the  hours  of  serv* 
ice  act  of  March  4, 1907,  chap.  2039,  34  Stat, 
at  L.  1415,  U.  S.  Comp.  Stat.  Supp.  1911,. 
p.  1321,  for  keeping  employees  on  duty  for 
more  than  sixteen  consecutive  hours.  The 
main  question  is  whether,  when  several  per- 
sons  thus  are  kept  beyond  the  proper  time 
by  reason  of  the  same  delay  of  a  train,  a 
separate  penalty  is  incurred  for  each,  or 
only  one  for  all.  Hie  circuit  court  of  ap* 
peals  decided  for  the  government  without 
discussion. 

The  petitioner  cites  many  cases  in  favor 
of  the  proposition  that  generally,  when  one 
act  has  several  consequences  that  the  law 
seeks  to  prevent,  the  liability  is  attached 
to  the  act,  and  is  but  one.  It  argues  that 
the  delay  of  the  train  was  such  an  act,  and 
that  the  principle,  which  is  a  very  old  one, 
applies.  Baltimore  &  0.  S.  \V.  R.  Co.  v. 
United  States,  220  U.  6.  94,  55  L.  ed.  384, 
31  Sup.  Ct.  Kep.  368.  But  unlesr^  the  stat- 
ute requires  a  different  view,  to  call  the 
delay  of  the  train  the  act  that  produced  tlia 
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wroiig  is  to  beg  the  queetion.  See  Memphis 
A  C.  R.  Co.  T.  Reeves,  10  Wall.  176,  19  L. 
ed.  909:  Denny  v.  New  York  a  R.  Co.  13 
Gray,  481,  74  Am.  Dec  645.  The  statute 
was  not  Yiolated  by  the  delay.  That  may 
have  made  keeping  the  men  overtime  more 
likely,  but  was  not  in  itself  wrongful  con- 
duct quoad  hoc.  The  wrongful  act  was 
keeping  an  employee  at  work  overtime,  and 
that  act  was  distinct  as  to  each  employee 
so  kept.  Without  stopping  to  consider 
whether  this  argument  would  be  met  by  the 
proviso  declaring  a  "delay"  in  certain  cases 
Qot  to  be  within  the  statute,  it  is  enough 
to  observe  that  there  is  nothing  to  hinder 
making  each  consequence  a  separate  cause 
^of  action  or  offense,  if  by  its  proper  con- 
^stniction  the  law  does  so;  see  Flemister  v. 
*  United  States,  207  U.  S.  372,^375,  62  L.  ed. 
252,  254,  28  Sup.  Ct.  Rep.  129 ;  so  that  the 
teal  question  is  simply  what  the  statute 
means.  The  statute  makes  the  carrier  who 
permits  "any  employee"  to  remain  on  duty 
in  violation  of  its  terms,  liable  to  a  penalty 
""for  each  and  every  violation."  The  impli- 
■eation  of  these  words  cannot  be  made  much 
plainer  by  argument.  But  it  may  be  ob- 
-served,  as  was  said  by  the  government,  that 
■as  towards  the  public,  every  overworked 
man  presents  a  distinct  danger,  and  as 
towards  the  employees,  each  case,  of  course, 
^  distinct.  United  States  v.  St.  Louis 
tSouthwestem  R.  Co.  106  C.  C.  A.  230,  184 
Fed.  28;  People  v.  Spencer,  201  N.  Y.  105, 
111,  94  N.  £.  614,  Ann.  Cas.  1912  A,  818. 

One  of  the  delays  was  while  the  engine 
"was  sent  off  for  water  and  repairs.  In  the 
meantime  the  men  were  waiting,  doing 
nothing.  It  is  argued  that  they  were  not 
on  duty  during  this  period,  and  that  if  it 
be  deducted,  they  were  not  kept  more  than 
sixteen  hours.  But  they  were  under  orders, 
liable  to  be  called  upon  at  any  moment,  and 
not  at  liberty  to  go  away.  They  were  none 
the  less  on  duty  when  inactive.  Their  duty 
-was  to  stand  and  wait.  United  States  v. 
•Chicago,  M.  &  P.  S.  R.  Co.  197  Fed.  624, 
^28;  United  States  v.  Denver  A  R.  G.  R. 
Co.  197  Fed.  829. 

It  is  urged  that  in  one  case  the  delay 
iras  the  result  of  a  cause,  a  defective  in- 
jector, that  was  not  known  to  the  carrier, 
and  could  not  have  been  foreseen  when  the 
employees  left  a  terminal,  and  that  there- 
fore, by  the  proviso  in  §  3,  the  act  does 
not  apply.  But  the  question  was  raised 
only  by  a  request  to  direct  a  verdict  for 
the  defendant,  and  the  trouble  might  have 
been  found  to  be  due  to  the  scarcity  and 
bad  quality  of  the  water,  which  was  well 
known.  See  Gleeson  v.  Virginia  Midland 
R.  Co.  140  U.  6.  435,  35  L.  ed.  458,  11  Sup. 
Ct.  Bep.  859;  The  Majestic,  166  U.  8.  375, 


386,  41  L.  ed.  1039,  1043,  17  Svkp.  Ct.  Rep. 
597,  2  Am.  Neg.  Rep.  282. 

The  statute  provides  for  a  penalty  not  to 
exceed  $500.    It  is  argued  that  the  amount 
of  the  penalty  was  for  the  jury,  the  proceed-^ 
ing  being  a  civil  suit.    But  the  penalty  is  A^ 
deterrent,  not  compensation.    The*amount  is  • 
not  measured  by  the  harm  to  the  employees, 
but  by  the  fault  of  the  carrier,  and,  being 
punitive,    rightly    was    determined    by    the 
judge.    United  States  v.  Atlantic  Coast  Line 
R.  Co,  98  C.  C.  A.  110,  173  Fed.  764,  771; 
Atchison,  T.  k  S.  F.  R.  Co.  v.  United  States, 
101  C.  C.  A.  140,  178  Fed.  12,  15. 

Judgment  affirmed. 


(231  U.  S.  106) 

EMILIA  ALZUA  and  Ignacio 
Arnalot,  Plffs.  in  Err., 

V. 

E.  FINLEY  JOHNSON. 

Judges  (S  3C*)  —  Liability  fob  Acts  — 
Philippine  Supbemb  Coubt. 

1.  The  American  doctrine  of  immunity  of 
judges  from  suit  because  of  their  judicial 
acts  protects  a  justice  of  the  supreme  court 
of  the  Philippine  Islands  against  a  suit 
to  recover  damages  upon  the  alleged 
grounds  that,  without  jurisdiction,  he  en- 
tered a  judgment  against  the  plaintiff, 
contrary  to  an  order  of  the  full  court,  and 
made  a  false  statement  of  fact  in  the  opin- 
ion by  which  the  full  court  ratified  the 
change,  and  inserted  in  the  opinion  of  the 
full  court  in  a  second  suit  various  false 
statements,  including  one  attributing  to 
the.  first  judgment  an  effect  that  it  could 
not  have  in  the  circumstances, — all  with 
full  knowledge  and  intent  to  injure  the 
plaintiff,  as  appears  from  an  inspection  of 
the  opinions,-— and  that  the  plaintiff  had  to 
pay  the  second  judgment  at  a  sacrifice. 

[Ed.  Note.— For  other  ca«M»  see  Judges,  Cent. 
Dig.  S9  165-173.  178,  179;   Dec.  Dig.  S  36.*] 

Judges  (8  36*)  —  Liability  for  Acts  — 
puilippinb  supbbhe  goubt. 

2.  No  implication  that  a  justice  of  the 
supreme  court  of  the  Philippine  Islands 
shall  be  liable  for  a  judgment  rendered  in 
bad  faith  can  be  deduced  from  the  provi- 
sions of  §  9  of  act  Ko.  190  of  the  Philippine 
Commission,  that  "no  judge,  justice  of  the 
peace,  or  assessor  shall  be  liable  to  a  civil 
action  for  the  recovery  of  damages  by  rea- 
son  of  any  judicial  action  or  judgment  ren- 
dered by  him  in  good  faith  and  within  the 
limits  of  his  legal  powers  and  jurisdiction." 

[Ed.  Note.--For  other  cases,  see  Judges,  Cent 
Dig.  18  leS-lTS.  178,  179:    Dec.  Dig.  9  36.*] 

[No.  306.] 

Submitted  October  27,   1013.     Decided  No- 
vember 10,  1913. 

IN  ERHOR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judf^' 
ment  wliich  affirmed  a  judgment  of  the 
Court   of   First  Instance  of   Manila,   sus- 
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taining  a   demurrer  to  and   dismissing  a 
suit    against    a    justice    of    the    Supreme 
Court.    On  motion  to  affirm,  affirmed. 
See  same  case  below,  21  Philippine,  300. 
e      The   facts   are   stated   in  the  opinion. 

•  ^Messrs.  Henry  W.  Van  Dyke,  Charles 
A.  Douglas,  Hugh  H.  Obear,  and  Thom- 
as Ruflin  for  plaintiffs  in  error. 

Messrs.  A.  B.  Browne,  W.  A.  Ktncaid, 
Alex.  Britton,  and  Bvans  Browne  for 
defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  by  the  plaintiffs 
in  error  against  a  justice  of  the  supreme 
court  of  the  Philippine  Islands.  Its  alle- 
gations, much  abridged,  are  as  follows: 
The  plaintiff  Alzua  had  a  judgment,  in  cause 
No.  3274,  declared  to  be  a  first  lien  upon 
two  stores,  among  other  things,  of  Martinez, 
widow  of  Soler,  and  Riu,  the  judgment  debt- 
ors; the  sheriff  levied;  two  Solers,  sons  of 
Martinez,  demanded  that  the  sheriff  dismiss 
the  levy  as  they  were  owners  of  the  stock 
levied  upon;  the  plaintiff  Alzua  gave  the 
sheriff  a  bond,  on  October  14,  1905,  and 
thereupon  the  sheriff  proceeded  to  advertise 
^  and  sell  the  property  concerned.  On  the 
2  same  October  14  the  above-mentioned  Solers 

•  brought«suit  (No.  4017)  against  the  sheriff 
and  the  present  plaintiff,  Alzua,  alleging 
that  the  Solers  owned  and  were  entitled  to 
possession  of  the  property,  and  praying  for 
an  injunction  and  damages.  The  trial 
court  decided  for  the  sheriff  and  Alzua  and 
the  Solers  appealed  to  the  supreme  court. 
On  March  27,  1907,  that  court,  including 
the  defendant,  affirmed  the  decision,  post- 
poning a  statement  of  the  grounds,  and 
ordered  judgment  in  twenty  days  and  a  re- 
turn of  the  record  ten  days  thereafter.  The 
term  ended  on  March  31.  In  vacation,  on 
April  8,  the  defendant,  without  consulting 
the  other  judges,  changed  the  judgment  of 
affirmance  to  one  of  reversal,  and  gave 
orders  accordingly;  so  that  on  July  29  the 
record  was  returned  to  the  court  below  with 
judgment  reversed.  The  defendant  then 
prepared  a  decision,  filed  September  14, 
which  was  signed  by  five  justices,  including 
the  defendant,  and  with  intent  to  injure 
Alzua  falsely  stated  therein  that  the  Solers 
were  preferred  creditors  of  Martinez  and 
Riu,  well  knowing  that  they  alleged  them- 
selves to  be  owners,  and  that  Martinez  and 
Riu  were  not  parties  to  the  suit,  and  could 
not  be  bound  by  the  decision.  No  final 
judgment  has  been  rendered  in  the  cause. 

On  August  22,  1907,  the  Solers  brouj^hf 
another  suit,  No.  5710,  against  the  sheriff, 
Alzua,  her  husband  and  the  other  obligors 
on  the  bond  given  to  the  sheriff,  to  which 
Martinez  and  Riu  afterwards  were  made 


parties,  alleging  that  the  Solers  had  a  pre- 
ferred credit  in  the  previously  mentioned 
property.  On  November  29,  the  court  dis- 
missed  the  suit  as  to  all  but  Martinez,  who 
confessed  liability,  and  entered  judgment 
against  her.  The  Solers  appealed  to  the 
supreme  court  and  the  case  was  submitted 
to  six  judges,  including  the  defendant.  The 
defendant  prepared  a  decision,  and,  with  in- 
tent to  injure  the  plaintiff,  set  forth  further 
false  statements,  viz,:  that  in  the  demand 
on  the  sheriff  that  he  dismiss  the  levy,  the  d» 
guardian  ad  litem  of  the  Solers  alleged  that  ^ 
their  claim  was  a*preferred  claim,  whereas 
they  claimed  as  owners  and  partners;  that 
the  supreme  court  had  decided  in  the  former 
suit.  No.  4017,  that  the  Solers  had  a  pre- 
ferred credit  for  P.  9,868.29,  whereas  the 
defendant  knew  that  the  decision  in  4017 
had  not  been  pleaded  or  put  in  evidence; 
that  the  cause  No.  5719  was  brought  upon 
the  bond  for  the  above  sum  together  with 
damages,  etc.,  P.  11,068;  the  defendant, 
knowing  that  the  sheriff,  acting  sheriff, 
Martinez,  and  Riu  were  also  defendants,  and 
that  the  first  named  sum  alone  was  in  issue 
and  no  damages  proved;  that  the  cause  No. 
5719  was  instituted  on  October  1,  1907,  well 
knowing  that  it  was  begun  on  August  22, 
before,  not  after,  the  last  decision  (of  Sep* 
tember  14)  in  the  former  case;  that  the 
record  in  No.  5719  shows  that  the  bond  was 
given  to  the  sheriff  after  issue  of  an  injunc* 
tion  in  No.  4017,  whereas  it  does  not;  and 
finally  that  the  sureties  on  the  bond  had 
bound  themselves  thereby  to  respond  to  the 
Solers  for  the  amount  of  the  claim  that  the 
Solers  had  against  Martinez  and  Riu,  where- 
as the  bond  was  given  to  the  sheriff,  and 
the  Solers  were  not  parties  to  it. 

The  declaration  goes  on  to  allege  that 
with  the  same  intent  the  defendant  did  not 
discuss  the  actual  questions  or  evidence; 
that  he  obtained  the  signatures  of  the  other 
judges  upon  his  representation  that  the  de- 
cision set  forth  an  impartial  and  fair  state- 
ment of  the  case,  he  knowing  the  contrary; 
and  further,  that  Justice  Elliott,  who  sat 
at  the  hearing,  did  not  sign  the  decision, 
and  was  not  informed  of  it.  It  further  al- 
leges that  defendant  omitted  the  names  of 
Martinez  and  Riu,  and  directed  the  clerk  to 
enter  judgment  against  the  other  defendants 
only,  knowing  who  were  parties  and  what 
had  been  the  judgment  below.  Thereafter, 
on  February  8,  1910,  pursuant  to  the  deci- 
sion and  defendant's  orders,  judgment  was 
entered  against  Alzua  and  three  others  for 
P.  n,068,  with  interest,  on  the  gronnd  that 
the  Solers  were  creditors  of  Martinez  and  o 
Riu,  and  preferred  to  Alzua;  although,  it  is  Jj 
said  •Martinez  and  Riu  were  absolved  by  the  * 
judgment.  Averments  are  reiterated  that 
the  defendant  performed  all  the  acta  al- 
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kged  in  relation  to  Nob.  4017  and  5719 
wron^ully,  with  intent  to  injure  the  plain- 
tiff, with  knowledge  of  the  facts  set  forth, 
and  that  such  knowledge  appears  from  in- 
speetion  of  the  decisions  in  Nos.  4017  and 
5719.  Execution  issued,  and  the  present 
plaintiffs  paid  the  judgment  in  5719,  hut 
to  do  so  had  to  sell  their  property  at  a 
great  sacrifice.  The  plaintiffs  therefore 
seek  judgment  for  the  actual  value  of  the 
property  sold,  the  income  that  would  have 
been  realized,  and  punitive  damages;  P. 
115,000  in  all.  A  demurrer  to  the  declara- 
tion was  sustained  by  both  courts  below, 
and  the  plaintiffs  being  unable  to  better 
their  case  by  amendment,  judgment  was  en- 
itfed  and  the  complaint  dismissed. 

Abridged  once  more,  this  complaint  is 
that  the  defendant,  without  jurisdiction,  en- 
tered a  judgment  against  the  plaintiff,  con- 
trary to  an  order  of  the  full  court;  and,  in 
the  opinion  by  which  the  full  court  ratified 
the  change,  made  a  false  statement  of  fact; 
that  in  the  opinion  of  the  full  court  in  a 
second  suit  he  inserted  various  false  state- 
ments, including  one  attributing  to  the  first 
judgment  an  effect  that  it  could  not  have 
in  the  circumstances,  all  with  full  knowledge 
and  intent  to  injure  the  plaintiff,  which 
knowledge  appears  from  inspection  of  the 
opinions,  and  that  the  plaintiff  had  to  pay 
the  second  judgment  at  a  sacrifice. 

It  is  apparent  that  there  are  other  diffi- 
eolties  beside  the  immunity  of  the  judge 
in  the  way  of  such  a  suit.  In  the  first  place 
the  supreme  court  of  the  Phillipines  de- 
cides that  the  judge  had  jurisdiction  to 
make  the  change, — a  matter  of  local  ad- 
ministration on  which  we  should  be  very 
slow  to  revise  the  judgment.  Gray  v.  Taylor, 
227  U.  S.  51,  67  L.  cd.  413,  33  Sup.  Ct. 
Rep.  199;  Fox  v.  Haarstick,  156  U.  S.  674, 
679,  39  L.  ed.  576,  578, 15  Sup.  Ct.  Rep.  457. 
Next,  the  judges,  on  inspection  of  the  opin- 
ions and  records  which  they  regard  as  in- 
corporated in  the  complaint,  and  for  which 
^  they  were  responsible  by  their  assent,  are 
jj  of  opinion  that  the  statements  in  the  form- 
*  er  opinions  were*  correct  and  that  the  de- 
cisions were  right,  and  of  course  reject 
the  suggestion  that  they  were  deceived  when 
they  rendered  the  judgments.  It  might  be 
added  that  the  complaint  hardly  makes  it 
clear  that  any  of  the  alleged  misstatements, 
some  of  which,  at  least,  were  irrelevant  to 
the  result,  were  the  determining  causes  of 
the  judgment  of  which  the  plaintiff  com- 
plains. 

But,  however  it  may  be  as  to  the  matters 
that  we  have  stated,  we  regard  it  as  funda- 
mental that  the  immunity  of  the  defendant 
from  this  suit  is  the  same  as  that  of  judges 
in  the  United  States,  which  is  established 


beyond  dispute.  Bradley  v.  Fisher,  13  Wall. 
335,  20  L.  ed.  646;  Randall  v.  Brigham,  7 
WalL  523,  19  L.  ed.  285.  Whatever  may 
have  been  the  Spanish  law,  this  is  a  prin- 
ciple so  deep  seated  in  our  system  that  we 
should  regard  it  as  carried  into  the  Philip- 
pines by  implication  as  soon  as  we  estab- 
lished courts  in  those  islands.  Acts  of 
Philippine  Commission  Nos.  136,  222.  Act 
of  Congress  of  July  1,  1902,  chap.  1369; 
§§  1, 5,  32  Stat,  at  L.  691, 693.  Reasons  some- 
what analogous  to  those  adverted  to  in  Car- 
rington  v.  United  States,  208  U.  S.  1,  7,  52 
L.  ed.  367,  368,  28  Sup.  Ct.  Rep.  203,  make 
the  rule  perhaps  more  important  in  the 
Philippines  than  it  is  here.  It  is  true  that 
in  act  No.  190,  §  9,  of  the  Philippine  Com- 
mission (1901),  it  is  provided  that  '*no 
judge,  justice  of  the  peace,  or  assessor  shall 
be  liable  to  a  civil  action  for  the  recovery 
of  damages  by  reason  of  any  judicial  action 
or  judgment  rendered  by  him  in  good  faith, 
and  within  the  limits  of  his  legal  powers 
and  jurisdiction;"  and  it  is  argued  that 
this  imports  that  any  judge  shall  be  liable 
for  a  judgment  rendered  in  bad  faith.  But, 
without  considering  the  question  of  power, 
we  are  of  opinion,  for  the  reasons  to  which 
we  have  referred,  that  this  should  not  be 
construed  to  convey  such  an  implication,  at 
least,  as  to  judges  of  the  supreme  court. 
The  section  is  shown  to  have  had  in  mind 
inferior  judges  and  the  like  by  its  mention 
of  justices  of  the  peace  and  assessors,  as  to 
whom  a  different  rule  has  been  held  to^ 
prevail.  Jj 

*  We  think  it  manifest  that  the  question  on* 
which  the  decision  of  this  cause  depends 
needs  no  further  argument,  and  that  tho 
judgment  should  be  affirmed* 
Judgment  affirmed. 


(231  U.  S.  89) 

COMMONWEALTH  OF  VIRGINIA 

V. 

STATE  OP  WEST  VIRGINIA. 

Courts  (§  379*)— Federal  Supreme  Court 
— Original  Jurisdiction  —  Suit  Be- 
tween States— Motion  fob  Final  De- 
cree. 

The  assurance  by  the  attorney  general 
of  West  Virginia,  on  behalf  of  that  state, 
that  a  commission  appointed  under  a  joint 
resolution  of  the  state  legislature  is  en- 
deavoring to  effect  a  settlement  of  the  con- 
troversy, and  needs  further  time  to  com- 
plete its  labors,  requires  the  denial  of  a 
motion  by  the  commonwealth  of  Virginia 
that  the  Federal  Supreme  Court  proceed  at 
once  to  settle  and  determine  all  the  ques- 
tions left  open  by  it  when  determining  the 
amount  which  West  Virginia  should  pay  as 
its    equitable    share    of    Virginia's    publio 


*For  other  cases  see  same  topio  &  §  vmiBMR  in  Dm.  *  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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debt,  which  was  assumed  by  West  Virginia 
ftt  the  time  of  its  creation  as  a  state. 

FBd.  Note.— For  other  cases,  see  Courts*  Cent 
Dig.  99  985-989.  991-993.  1353;    Dec.  Dig.  {  379.*] 

[No.  2,  Original.] 

Submitted  October  14,  1913.     Decided  No- 
vember 10,  1913. 

ON  ^lOTION  of  the  Cominonwealth  of 
Virginia  that  the  court  proceed  to  a 
final  hearing  of  the  questions  left  open  by 
its  decision  when  determining  the  amount 
which  West  Virginia  should  pay  as  its 
equitable  share  of  the  Virginia  public 
debt,  which  was  assumed  by  West  Virginia 
At  the  time  of  its  creation  as  a  state.  Over- 
ruled and  case  assigned  for  final  hearing 
on  April  13,  1914. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  W.  Williams^  Attorney 
General  of  Virginia,  and  Messrs.  Randolph 
Harrison,  William  A.  Anderson,  and 
John  B.  Moon  for  the  Commonwealth  of 
Virginia. 

Messrs.  Holmes  Conrad  and  Sanford 
Robinson,   for  the  bondholding  creditors. 

Mr.   A.   A.   Lilly,   Attorney  General   of 
West  Virginia,  and  Messrs.  V.  B.  Archer, 
Charles  E.  Hogg,  and  John  H.  Holt  for 
^  the  state  of  West  Virginia. 
ct 

*  *Mr.  Chief  Justice  White  delivered  the 
opinion   of  the  court: 

In  March,  1911  (Virginia  v.  West  Vir- 
^nia,  220  U.  S.  1,  56  L.  ed.  353,  31  Sup.  Ct. 
Rep.  330),  our  decision  was  given  "with 
respeot  to  the  basis  of  liability  and  the 
share  of  the  principal  of  the  debt  of  Vir- 
^ginia    that    West  Virginia  assumed.''     In 

♦  Tiew,  however,  of  the^nature  of  the  contro- 
versy, of  the  consideration  due  the  respect- 
ive states,  and  the  hope  that  by  agreement 
between  them  further  judicial  action  might 
be  unnecessary,  we  postponed  proceed- 
ing to  a  final  decree,  and  left  open 
the  question  of  what»  if  any,  interest 
was  due,  and  the  rate  tiiereof,  as 
well  as  the  right  to  suggest  any  mere 
clerical  error  which  it  was  deemed  might 
have  been  committed  in  fixing  the  sum 
found  to  be  due  upon  the  basis  of  liability 
which  was  settled.  In  October,  1911,  we 
overruled  without  prejudice  a  motion  made 
by  Virginia  to  proceed  at  once  to  a  final 
determination  of  the  cause  on  the  ground 
that  there  was  no  reasonable  hope  of  an 
amicable  adjustment.  Virginia  v.  West 
Virginia,  222  U.  S.  17,  56  L.  ed.  71,  32 
Sup.  Ct.  Rep.  4. 

The  motion  on  behalf  of  the  state  of  Vir- 


ginia now  before  us  Is  virtually  a  reitera- 
tion of  the  former  motion  to  proceed,  and 
is  based  upon  the  ground  that  certain 
negotiations  which  have  taken  place  be- 
tween the  Virginia  Debt  Commission  repre- 
senting Virginia,  and  a  commission  repre* 
senting  West  Virginia,  appointed  in  virtue 
of  a  joint  resolution  of  the  legislature  of 
that  state,  adopted  in  1913,  make  it  in- 
dubitably certain  that  no  hope  of  an  adjust- 
ment exists.  But  without  reviewing  the 
course  of  the  negotiations  relied  upon,  we 
think  it  suffices  to  say  that,  in  resisting  the 
motion,  the  attorney  general  of  West  Vir- 
ginia, on  behalf  of  that  state,  insists  that 
the  view  taken  by  Virginia  of  the  negotia- 
tions is  a  misapprehension  of  the  purposes 
of  West  Virginia,  as  that  state,  since  the 
appointment  of  the  commission  on  its  be- 
half, has  been  relying  upon  that  commis- 
sion "to  consummate  such  an  adjustment 
and  settlement  of  said  controversy  as  to 
commend  the  result  of  its  negotiations  to 
the  favorable  consideration  of  the  governor 
and  the  legislative  branch  of  its  govern- 
ment, and  thus  terminate  said  controversy, 
to  the  satisfaction  of  her  people  and  the 
commonwealth  of  Virginia,  and  upon  the 
principles  of  honor  and  justice  to  both 
states,  and  in  fairness  to  the  holders  of  theg 
debt*  for  whose  benefit  this  controversy  ia* 
still  pending."  The  attorney  general 
further  stating  that,  in  order  to  <  accom- 
plish the  results  just  mentioned,  a  subcom- 
mittee of  the  Commission  of  West  Virginia 
has  been  and  is  engaged  in  investigating  the 
whole  subject  with  the  purpose  of  preparing 
a  proposition  to  be  submitted  to  the  Vir- 
ginia Debt  Commission,  to  finally  settle  the 
whole  matter,  and  that  a  period  of  six 
months'  time  is  necessary  to  enable  the  com- 
mittee to  complete  its  labors. 

Having  regard  to  these  representations, 
we  think  we  ought  not  to  grant  the  motion 
to  proceed  at  once  to  consider  and  de- 
termine the  cause,  but  should,  as  near  as  we 
can  do  so  consistently  with  justice,  comply 
with  the  request  made  for  further  time  to 
enable  the  commissioners  of  West  Virginia 
to  complete  the  work  which  we  are  assured 
they  are  now  engaged  in  performing  for  the 
purpose  of  effecting  a  settlement  of  the  con- 
troversy. As,  however,  the  granting  of  six 
months'  delay  would  necessitate  carrying 
the  case  possibly  over  to  the  next  term,  and 
therefore  be  in  all  probability  an  extension 
of  time  of  more  than  a  year,  we  shall  re- 
duce somewhat  the  time  asked,  and  direct 
that  the  case  be  assigned  for  final  hearing 
on  the  13th  day  of  April  next,  at  the  head 
of  the  call  for  that  day. 


•For  other  cases  ses  same  topic  A  I  nvmbbb  In  Deo.  &  Am.  Digs.  1B07  to  date,  &  Rep'r  Indexes 
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CL£M£NT    NATIONAL   BANK.   Plff-    in 

Err., 
▼. 

STATE  OF   VEHM0N1X 

CouBTS  (S  399*)--Errob  to  State  Coubt— 
Questions  Reviewable. 

1.  The  ruling  of  the  highest  coiart  of  the 
■tate  that  the  tax  impost  under  Vt.  Pub. 
Stat,  chap  37,  upon  interest-bearing  depos- 
its in  national  banks,  which  the  bank  may 
pay  and  charge  to  the  depositors,  is  laid 
upon  the  depositor,  and  not  upon  the  bank, 
is  conclusive  upon  the  Federal  Supreme 
Court  when  testing,  on  writ  of  error  to  the 
state  court,  the  validity  of  such  statute 
imder  the  Federal  Constitution. 

[Ed.  Note.— For  other  caSM,  see  Courts,  Cent 
DIS.  H  1088.  1080;    Dec  Dig.  i  8d0.«] 

Taxation  (S  10*)— Deposits  ih  National 

B  A  NKS— DlSCBnaN  ATI  0  N. 

2.  The  semiannual  tax  imposed  under  Vt. 
Pub.  Stat.  chap.  37,  upon  interest-bearing 
deposits  in  national  banks  which  the  bank 
itself  may  pay  upon  the  basis  of  average 
deposits,  charging  the  same  to  the  depos- 
itors, and  thereby  relieving  the  latter  from 
the  necessity  of  making  any  return,  does 
not  unfairly  discriminate  against  national 
banks,  where,  under  the  state  laws,  state 
banking  institutions  pay  a  franchise  tax 
at  substantially  the  same  rate  upon  the 
average  amount  of  deposits,  after  deduct- 
ing deposits  in  excess  of  $2,000,  upon  which 
the  depositors  are  taxable  locally,  depos- 
itors l^ing  exempted  from  taxation  upon 
those  deposits  which  enter  into  the  calcu- 
lation of  the  average. 

CEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SI  23-26;    Dea  Dig.  I  10.*] 

Banks  and  Banking  ({  260^)— National 
Banks— Powers  —  Agseemxnt  to  Pat 
Tax  on  Deposits. 

3.  An  agreement  between  a  national  bank 
and  the  state,  by  which  the  former  agrees 
to  pay  upon  the  basis  of  average  deposits, 
the  tax  imposed  under  Vt.  Pub.  Stat.  chap. 
87,  upon  interest-bearing  deposits,  and 
thereby  relieve  its  depositors  from  the  neces- 
sity of  making  any  returns,  is  not  ultra 
viret  of  the  bank  because  the  average 
amount  upon  which  the  bank  agrees  to  pay 
may  not  precisely  correspond  to  the  amount 
upon  which  the  depositors  would  be  taxed, 
or  because  the  agreement  does  not  contem- 
plate a  charge  against  the  depositors'  ac- 
counts of  the  amounts  paid  by  the  bank. 

[Bd.  Note.— For  other  cases,  aee  Banks  and 
Banking.  Cent  Dig.  S8  977.  978.  &S3.  9S4,  9S6V&- 
190:    Dec.  Dig.  fi  260.*] 

Constitutional  Law  ({  229*)  —  Equal 
Protection  op  the  Laws— Taxation  of 
Bank  Deposits. 

4.  Depositors  in  national  bnnks  are  not 
denied  the  equal  protection  of  the  taws  by 
the  tax  imposed  under  Vt.  Pnh.  Stat.  chan. 
37.  upon  interest-bearinjj  deposits  in  siiph 
bsnks.  because  depositors  in  state  bankine 
institutions  are  exempted  from  taxation  on 
their  deposits  up  to  $2,000.  siicli  institu- 
tions paying  a  frnnelnse  tax  upon  the  aver- 
ajre  amount  of  deposits  after  dednrtinsr  de- 
posits in  excess  of  $2,000.  upon  which  the 
d^KMitors  are  taxable  locally,  nor  beeansa 


of  the  exemptions  which  such  statute  makes 
in  favor  of  municipalities,  corporations  or- 
ganized solely  for  charitaLle,  educational,  or 
religious  purposes,  and  various  corporations 
otherwise  taxed,  nor  because  persons  whose 
deposits  do  not  bear  interest  in  excess  of  • 
2  per  cent  per  annum  are  also  e.\empted. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  |  685 ;    Dec.  Dig.  |  22d.*J 

Constitutional  Law  (§  2S1*)— Dub  Pbo- 
CESS  or  Law— Notice  and  Heaeinq. 

5.  The  lack  of  any  assessment  other  than 
that  made  by  the  statute  itself,  or  of  any 
other  notice  to  the  depositor  than  thai 
thus  given  by  law,  does  not  invalidate,  aa 
denying  due  process  of  law,  the  semian- 
nual tax  laid  at  a  specified  rate  by  Vt.  Pub.- 
Stat.  chap.  37,  upon  interest-bearing  depos- 
its in  national  bajaks,  where  the  tax  waa- 
recoverable  bv  suit  in  which  the  depositor 
would  have  nill  opportunity  to  resist  any 
illegal  demand. 

[Bd.  Note.— For  other  cases,  see  Conatltutlonak 
Law,  Cent.  Dig.  ({  893-896;    Dec.  Dig.  I  284.*] 

Constitutional  Law  (J  154*y— Impairing 
Contract  Obligations  —  Taxation  or 
Bank  Deposits. 

6.  The   obligation    of    existing   contraeta 

between  a  national  bank  and  its  deposttora 

was  not  unconstitutionally  impaired  by  the 

tax  imposed  under  Vt.  Pub.  Stat.  chap.  37» 

upon    interest-bearing   deposits    which   th# 

bank  itself  may  pay  upon  the  basis  of  aver« 

age   deposits,   charging   the   same    to   th# 

depositors. 

[Bd.  Note.— For  other  cases,  see  GonttituUonal 
Law.  Cent.  Dig.  Ii  426-428,  442.  444,  447-455,  468r 
460.  4ei-47S;    Dec.  Dig.  9  1»*] 

[No.  29.] 

Argued  April  28,  29,   1913.     Decided   No- 
vember 10,  1913. 

IK  ERROR  to  the  Supreme  Court  of  th# 
State  of  Vermont  to  review  a  judgment 
which,  reversing  in  part  a  judgment  of  th# 
Rutland  County  Court,  rendered  judgment 
in  favor  of  the  state  upon  an  agreement  by 
a  national  bank  to  pay  the  taxes  assessed 
upon    interest-bearing    deposits.     Affirmed^ 

See  same  case  below,  84  Vt.  167,  78  AtL 
044,  Ann.  Caa.  1912  D,  22. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marvelle  O.  Webber  and  Max-' 
well  Evarts  for  plaintiff  in  error. 

Messrs.  Hale  K.   Darling  and   Clarke 

O.  Fitts  for  defendant  in  error.  9 

ei 

*Mr*  Justice  Hughes  delivered  the  opin-* 
ion  of  the  court: 

The  judgment  under  review  awarded  a  re- 
covery in  favor  of  the  state  of  Vermont 
against  the  plaintiff  in  error,  the  Clement 
National  Bank,  upon  an  agrcr"»^ent  which 
the  bank  had  made  pursuant  to  §  315  of 
chapter  37  of  the  Public  Statijtos  of  Ver- 
mont, entitled,  "Taxation  of  National  Bank 
Deposits,"  origiiially  enacted  as  No.  41  of 
the  Acts  of  1906.    The  ahapter  ia  set  forth 


*For  other  cases  ses  ssms  topic  it  I  numbbb  In  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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nin  the  margiiL.t    The  Federal  quesiionB  re- 
:^late  to  the  Taliditj  of  the*bank'i  etipala* 
tion  in  Tiew  of  the  echeme  of  taxation  which 
Q^indueed  the  making  of  it. 
^     The  plaintiff  in  error  was  organized  under 
•  the  Federal^itatutea,  and  does  buaineei  at 
Rutland,   Vermont.    For   several   yeare   it 
has  maintained  a  "saTings  department,**  al- 
ei  lowing  depositors  therein  interest  at  a  rate 
r  exceeding^  per  cent  per  annum,  payable  on 
the  first  days  of  January  and  July  in  each 
year    on    deposits    remaining    in    bank    on 
those  days.    Certain  other  depositors  have 
received  certificates  of  deposit  with  interest 
at  the  rate  of  3  per  cent  per  annum  for 
each  calendar  month  that  the  deposit  con- 
tinued.   Prior  to  the  year  1006,  depositors 
in  national  banks  in  Vermont,  whether  or 
not  their  deposits  bore  interest,  were  tax- 
able at  the  local  tax  rate,  in  the  districts 


in   which   they   resided,   in   common   with 
other  owners  of  credits  (or  debts  due  from 
solvent  debtors)  under  the  general  plan  of 
local  taxation.    Pub.  Stat.   (Vt.)   1894  ed. 
§§   374,  398,   399.     Depositors   in   savings 
banks  and  trust  companies,  organized  under 
the  laws  of  the  state,  had  long  been  exempt 
from  all  taxation  upon  their  deposits  to  a 
specified  extent  (at  first  $1,500,  and  later 
$2,000  in  any  one  institution),  these  or-^ 
ganizations  being  subject  to  a  state  tax  of^ 
A  of  1  per*cent  per  annum,  computed  upon* 
the  average  amount  of  deposits;  in  this  com- 
putation, deposits  in  excess  of  the  above- 
stated  limit  were  deducted,  and  upon  these 
the  depositors  were  taxable  locally.     Pub. 
Stat.   (Vt.)    1894  ed.  §§  682^84;   Aeto  of 
1902,  No.  20,  9  41;  Acts  of  1906,  No.  28,  i 
1 ;  Pub.  Stat.  1906  ed.  §§  744-746. 
This  system   being  continued   as  to  the 


tCHAPTER  87. 

Taxation  of  National  Bank  Deposits. 

See.  804.  Depositors'  report  to  commis- 
■ioner.-^Every  person  having,  on  the  1st 
day  of  April  and  October,  an  interest-bear- 
ing deposit  in  a  national  bank  in  this  state, 
shall,  except  as  otherwise  provided  by  this 
chapter,  within  twenty  days  thereafter, 
report  the  amount  thereof  and  the  name  of 
such  bank  to  the  commissioner  qf  state  taxes, 
Caxes,  on  blanks  prepared  and  furnished  by 
him  to  such  depositor  on  application  there- 
Sec.  805.  Depositors'  report  to  listers. — 
Every  resident  of  this  state  so  having  an 
interest-bearing  deposit  in  a  national  bank 
in  this  state  shall  annually,  except  as  other- 
wise provided  in  this  chapter,  report  to  the 
listers  of  the  town  wherein  he  resides,  the 
names  of  all  banks  located  in  this  state 
wherein  he  then  has  or  has  had  any  such 
deposits  during  the  year  next  preceding  the 
1st  da^  of  April  in  the  year  wherein  such 
report  is  made,  and  the  amount  of  such  de- 
posits. 

Sec.  806.  Interrogatories  in  inventories. — 
The  secretary  of  state  shall  incorporate  into 
the  tax  inventory  interrogatories  so  framed 
as  to  require  the  person  subscribing  to  the 
same  to  state  in  writing  and  under  oath 
whether  or  not  he  then  has  or  has  had  dur- 
ing the  year  next  preceding  the  1st  day  of 
such  April,  any  such  deposits;  and,  if  such 
interrogatories  are  answered  in  the  affirma- 
tive, he  shall  also  state  the  name  of  such 
bank  and  the  amount  of  such  deposit,  with 
all  accrued  interest. 

Sec.  807.  Reports  by  listers. — ^The  listers 
in  every  town  shall,  or  or  before  the  ICHh 
day  of  May,  upon  blanks  to  be  furnished  by 
the  commissioner  of  state  taxes,  report 
the  names  of  all  persons  whose  inventories 
show  that  they  had  in  a  national  bank  in 
this  state,  on  the  Ist  day  of  the  preceding 
April,  deposits  of  the  cnaracter  and  kind 
described  in  the  third  preceding  section, 
together  with  the  amount  of  each  individual 
deposit  BO  held  on  such  1st  day  of  April, 


and  the  name  of  the  bank  holding  such  de- 
posit. 

Sec.  808.  Reports  filed;  inspection. — Such 
reports  shall  be  kept  on  file  by  said  commis- 
sioner for  three  years  from  and  after  the 
dates  on  which  the  taxes  based  thereon  be- 
came due  and  payable  to  the  state.  Such 
reports  shall  not  be  subject  to  the  inspec- 
tion of  anv  person  other  than  said  commis- 
sioner and  the  employees  in  his  ofiBce,  the 
attorney  general  and  the  state's  attorney  of 
the  county  wherein  such  bank  has  its  prin- 
cipal place  of  business,  or  said  depositor, 
if  a  resident  of  this  state,  has  his  domicil. 
Any  information  contained  in  such  reports 
shall  not  be  disclosed  by  any  person  au- 
thorized to  examine  the  same,  except  bv  the 
direction  of  a  court  of  competent  jurisdic- 
tion. 

Sec  809.  Assessment  of  tax;  payment. — 
Every  person  so  having  a  deposit  in  a  na- 
tional bank  as  aforesaid  shall  semiannually, 
except  as  otherwise  provided  by  this  chap- 
ter pay  a  tax  to  the  state,  which  is  hereby 
assessed  at  the  rate  of  %q  of  1  per  cent 
semiannually  upon  the  amount  of  such 
deposit  80  held  by  such  national  bank  on 
the  1st  day  of  April  and  October;  and  no 
deduction  therefrom  shall  be  made  on  ac- 
count of  any  exemption.  The  taxes  im- 
posed by  this  section  shall  be  paid  to  the 
state  treasurer  semiannually  on  or  before 
the  last  day  of  May  and  iNovember  next 
following  the  dates  wnereon  the  reports  pro- 
vided for  in  the  fourth  preceding  section 
are  required  to  be  made. 

Sec.  810.  Exempt  from  other  taxes. — No 
other  tax  shall  be  assessed  on  such  deposits 
in  national  banks,  nor  against  the  de- 
positors on  account  thereof. 

Sec.  811.  Penalty. — A  depositor  who  wil- 
fully fails  to  make  returns  or  pay  the  taxes 
provided  by  this  chapter  shall  forfeit  10 
per  cent  of  such  deposit  to  the  use  of  the 
state  for  each  month's  dolay  in  filing  such 
return.  Such  tax  and  forfeiture  may  be 
recovered  in  an  action  on  this  statute,  com- 
menced by  the  commissioner  of  state  taxea 
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■Ute  inBtitutioiiB  and  the  depositors  there- 
in, the  general  assembly  passed  the  statute 
in  question  which  provides  for  a  state  tax 
on  interest-bearing  deposits  in  national 
hanks  (where  the  interest  exceeds  2  per 
cent  per  annum)  of  ^  of  1  per  cent  semi- 
annually. Persons  having  deposits  of  this 
sort,  unless  specially  excepted  (§  819),  are 
required  to  report  them  at  specified  periods 
(S§  804-806),  and  to  pay  the  tax  without 
deduction  on  account  of  any  exemption  (§ 
809).  No  other  tax  is  to  "be  assessed  on 
such  deposits  in  national  banks,  nor  against 
the  depositors  on  account  thereof"  (f  810). 
It  is  further  provided  that,  if  a  national 
hank  so  elects,  it  may  pay  to  the  state  all 
the  prescribed  taxes,  and  deduct  them  from 
the  interest  or  deposits  of  the  persons  from 
whom  they  became  due  (§  814).  On  such 
•lection,  the  bank  is,  semiannually,  to  file 


with  the  state  commissioner  a  stipulation 
to  that  effect;  no  depositor  is  required  to 
make  returns  for  the  period  covered  by  the 
stipulation  (§  815) ;  the  state  commission- 
er is  to  issue  to  the  bank  a  certificate  show* 
ing  that  it  has  been  filed  (§  816) ;  and  thi 
statute  provides  that  upon  such  filing  thfi 
bank  shall  'become  liable  to  the  state  for 
the  amount  of  such  tax  of  ^  of  1  per  cent 
of  the  average  amount  of  such  deposits'' 
held  by  the  bank  during  the  six  months  to 
which  the  stipulation  refers  (§  817). 

This  suit  was  brought  by  the  state  upon 
the  following  stipulation,  which  was  filed 
by  the  plaintiff  in  error,  on  October  1,  1908, 
the  returns  and  payment  therein  specified 
not  having  been  made: 

'State  of  Vermont: 

The  Clement  National  Bank,  whose  bank- 
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in  the  name  of  the  state,  in  any  county, 
municipal,  or  city  court. 

Sec.  812.  Trustee  process. — ^A  person  hav- 
ing  any  of  the  moneys,  goods,  <uiattels,  ef- 
fects, rights,  or  credits  of  said  depositor 
in  his  possession  may  be  summoned  as 
trustee  in  any  action  instituted  under  the 
preceding  section,  notwithstanding  that 
the  amount  of  such  tax  or  the  amount  in 
his  hands  mav  be  less  than  $10. 

Sec.  813.  Waiver  of  penalty. — If  the  com- 
missioner of  state  taxes  or  the  court  where- 
in such  action  is  pending  for  the  recovery 
of  such  tax  or  forfeiture  becomes  satisfied 
that  such  failure  was  not  wilful  on  the  part 
of  IJie  depositor,  said  commissioner  or  said 
court  may,  in  its  discretion,  waive  any  part 
or  all  of  such  penalty. 

Sec  814.  Bank  may  elect  to  pay. — If  a 
national  bank  in  this  state  so  elects,  it  may 
pay  to  the  state  all  taxes  provided  by  this 
chapter;  and  it  shall  be  lawful  for  such 
bank  to  deduct  such  taxes  so  paid  from  the 
interest  or  deposits  then  or  thereafter  held 
by  it,  belonging  to  the  person  from  whom 
such  tax  became  due. 

Sec.  815.  Same;  stipulation. — If  a  na- 
tional bank  elects  to  so  pay  such  taxes  to  the 
state,  and,  to  make  returns  as  hereinafter 
provided,  it  shall  semiannually,  on  or  be- 
fore the  Ist  day  of  April  and  October,  file 
with  the  commissioner  of  state  taxes  a 
stipulation  setting  forth  such  fact;  and 
thereupon  such  bank  shall  become  liable  to 
the  state  for  such  tax  for  the  six  months 
named  in  such  stipulation,  and  to  make  re- 
turns as  hereinafter  provided;  and  no  de- 
positor in  such  bank  shall  be  required  to 
make  the  returns  hereinbefore  specified,  cov- 
ering the  six  months'  period  for  which  such 
stipulation  was  filed. 

Sec  816.  Commissioner's  certificate  to 
bank. — ^Upon  such  stipulation  being  filed, 
said  commissioner  shall  issue  in  duplicate 
to  such  bank  a  certificate  showing  that  it 
has  filed  such  stipulation. 

Sec.    817.  Bank's    liability.— Every   bank 

fliing  such  stipulation  shafl  thereupon  be- 

•one  liable  to  the  state  for  the  amount  of 
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such  tax  of  %Q  of  1  per  cent  of  the  average 
amount  of  such  deposits  held  by  such  bank 
during  the  six  months  beginning  with  the 
Jst  da;^  of  April  and  October  respectively, 
for  which  such  stipulation  was  filed. 

Sec.  818.  Bank's  return. — If  such  bank, 
on  or  before  the  1st  day  of  April,  files  a 
stipulation  as  hereinbefore  provided,  it  shall, 
on  or  before  the  31st  day  of  the  following 
October,  file  a  return  with  the  state  treas- 
urer and  commissioner  of  state  taxes,  ver- 
ified bv  the  oath  of  its  president,  cashier,  or 
one  of  its  directors,  snowing  the  average 
amount  of  such  deposits  for  the  six  months 
ending  the  30th  day  of  September  in  that 
year,  and  shall  pay  to  the  state  treasurer 
the  amount  of  such  semiannual  tax.  In 
case  such  bank,  on  or  before  the  1st  day  of 
October,  filed  a  like  stipulation,  it  shall,  on 
or  before  the  30th  day  of  the  following 
April,  file  a  like  return  with  the  first-named 
officers,  showing  the  average  amount  of  such 
deposits  for  the  six  months  ending  with  the 
31st  day  of  March  next  preceding  the  mak- 
ing of  such  return,  and  shall,  in  like  man- 
ner, pay  such  taxes. 

Sec.  819.  Exemptions. — The  provisions  of 
this  chapter  shall  not  apply  to  municipal- 
ities; nor  to  corporations  organised  solely 
for  charitable,  educational,  or  religious  pur- 
poses; nor  to  railroad,  insurance,  guaranty, 
express,  telegraph,  telephone,  steamboat, 
car,  transportation,  sleeping  car,  parlor  car, 
mortgage,  loan,  or  investment  companies; 
nor  to  savings  banks,  trust  companies,  and 
savings  bank  and  trust  companies  which 
have  interest-bearing  deposits  in  national 
banks;  nor  to  national  banks  having  an  in- 
terest-bearing deposit  in  another  national 
bank;  nor  to  any  person  having  any  sum  of 
money  on  deposit  in  a  national  bank  where- 
on interest  not  exceeding  the  rate  of  2  per 
cent  per  annum  is  paid  or  allowed  him  by 
such  national  bank. 

Sec.  820.  Exemptions  restricted. — ^Noth- 
ing in  this  chapter  shall  be  construed  as 
exempting  from  taxation  any  deposit  in 
any  national  bank,  except  as  hereinbefore 
provided. 
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ing  house  li  located  at  Rutland,  in  the  state  \ 
of  Vermont,  for  the  eonsideration  herein- 
after named,  hereby  stipulates  and  agrees 
with  the  state  of  Vermont  that  on  or  before 
the  30th  day  of  April,  1009,  it  will  make 
sworn  returns  to  the  state  treasurer  and 
eommissioner  of  state  taxes,  showing  the 
average  amount  of  all  deposits  held  by  it 
during  the  six  months  beginning  with  the 
Ist  day  of  October,  1908,  whereon  the  rate 
of  interest  paid  or  allowed  by  said  bank  to 
the  depositors  thereof  exceeds  2  per  cent 
per  annum;  and  that  on  or  before  the  80th 
day  of  April,  1909,  it  will  pay  to  the  state 
treasurer  a  tax  of  ^^  of  1  per  cent  of  the 
average  amount  of  all  such  deposits  so  held 
by  it. 

This  stipulation  is  made  and  is  to  be 
filed  with  said  commissioner  in  eonsidera- 
tion and  for  the  purpose  of  carrying  out 
the  provisions  of  the  statutes  of  Vermont 
which  provide  that  upon  the  making  and 
filing  hereof,  as  aforesaid,  no  depositor 
having  an  interest-bearing  deposit  or  de- 
posits in  said  bank,  whereon  the  rate  of  in- 
terest paid  or  allowed  by  said  bank  exceeds 
2  per  cent  per  annum,  shall  be  required,  on 
or  before  the  20th  day  of  October,  1908,  to 
make  returns  to  the  state  treasurer  end 
commissioner  of  state  taxes,  showing  the 
amount  of  such  deposit  or  deposits  in  said 
Q^bank  on  the  1st  day  of  October,  1908;  and 
2  that  no  such  depositor  shall  be  required  to 
•  pay  to  the  state  treasurer,*  on  or  before  the 
80th  day  of  November,  1908,  a  tax  of  ^ 
of  1  per  cent  of  the  amount  of  such  interest- 
bearing  deposit  or  deposits  so  held  by  said 
bank  on  the  1st  day  of  October,  1908. 

This  stipulation  is  also  made  and  is  to 
be  filed  as  aforesaid  for  the  purpose  of  ob- 
taining from  said  commissioner,  as  the  law 
provides,  a  certificate  in  duplicate,  setting 
forth  that  the  same  has  been  filed,  and  of 
showing  that  said  bank  has  elected  to  pay 
and  will  pay  to  the  state  treasurer  on  or 
before  tlie  30th  day  of  April,  1909,  a  tax 
of  %Q  of  1  per  cent  of  the  average  amount 
of  all  such  deposits  held  by  said  bank  dur- 
ing the  six  months  beginning  with  the  1st 
day  of  October,  1908,  on  account  of  which 
the  depositors  thereof  shall  be  by  said  bank 
paid  or  allowed  interest  exceeding  the  rate 
of  2  per  cent  per  annum. 

In  witness  whereof  said  bank  has,  on  this 
80th  day  of  September,  1908,  at  Rutland,  in 
the  state  of  Vermont,  caused  its  corporate 
name  to  be  hereunto  affixed  by  its  cashier, 
duly  empowered  so  to  do  by  vote  of  said 
bank. 

Clement  National  Bank, 

Rutland,  Vermont, 
by  C.  H.  Harrison,  Cashier. 
Indorsed:  Received  October  1»  1908,  J.  £. 
Cluhman,  Commissioner  of  State  Taxes. 


The  case  waa  tried  upon  an  agreed  state* 
ment  of  facts.  It  appeared  that  the  state 
commissioner  issued  to  the  bank  his  certifi- 
cate, which  was  conspicuously  posted  in  ita 
banking  room,  that  the  stipulation  had  been 
filed,  and  that  therefore  depositors  having 
deposits  upon  which  the  rate  of  interest  ex- 
ceeded 2  per  cent  per  annum  would  not  ba 
required  to  make  returns.  In  consequence^ 
none  of  the  depositors'  reports  was  made, 
and  there  was  no  valuation  of  the  indi- 
vidual deposits  by  any  official  during  tha 
period  covered  by  the  stipulation. 

It  was  also  set  forth  that,  under  the 
bank's  method  of  allowing  interest  on  de- 
posits, it  was  impossible  for  it  to  deter- 
mine, at  the  time  it  was  required  to  make 
itr  semiannual  returns  under  the  stipula- 
tion, upon  what  deposits  interest  exceeding  2 
per  cent  per  annum  would  actually  be  al- 
lowed. Thus,  deposits  might  be  withdrawn 
prior  to  January  1st  or  July  1st,  the  dates 
on  which  interest  was  credited  on  amounts 
then  in  bank.  In  practice,  in  former  periods 
for  which  the  plaintiff  in  error  had  made«« 
payments  under  similar  stipulations,  it  had^ 
included  allMeposits  belonging  to  the  class* 
upon  which  interest  was  allowable  in  excess 
of  2  per  cent  per  annum,  in  arriving  at  tha 
average  amount  of  deposits,  whether  or  not 
interest  waa  in  fact  paid.  The  monthly 
averages  were  ascertained  by  averaging  tha 
aggr^ate  deposits  held  at  the  close  of  each 
day,  and  the  average  for  the  six  months 
was  taken  by  averaging  the  monthly  aver- 
ages. Thus  computed,  the  average  amount 
of  deposits  of  the  class  above  described  ( in- 
cluding those  of  nonresidents)  for  the  six 
months  beginning  October  1,  1908,  waa 
$694,357.74.  The  average  deposits  exempt- 
ed for  the  period  in  question,  under  §  819, 
were  $15,688.15,  and  the  net  average  for  the 
six  months  was  $578,669.19,  upon  which  tha 
state  sought  to  recover  $2,025.33. 

The  state  also  declared  upon  a  similar 
stipulation  filed  by  the  bank  on  April  1, 
1909,  covering  the  ensuing  six  months.  The 
court  of  first  instance  rendered  judgment 
in  favor  of  the  state  for  the  full  amount  de- 
manded. This  was  reversed  by  the  supreme 
court  of  the  state,  which  held  that  the  stat< 
ute  did  not  apply  to  nonresidents,  and  thai 
the  amount  of  recovery  should  be  determined 
by  a  computation  based  on  the  credits  ef 
resident  depositors.  Final  judgment  waa 
then  entered  against  the  bank,  covering  tha 
two  periods,  in  the  sum  of  $3,989.86.  84 
Vt  167,  78  Atl.  944,  Ann.  Cas.  1912  D,  22. 

1.  It  is  contended  that  the  statute  im- 
posed a  tax  upon  the  franchises  of  national 
banks,  and  hence  exceeded  the  state  power. 
Owensboro  Nat.  Bank  v.  Owensboro,  178  U« 
S.  664,  667,  668,  43  L.  ed.  850,  862,  19 
Sup.  Ct.  Rep.  837,  and  eaaaa  there  cited. 
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But  it  IB  apparent  that,  whaterer  other 
•bjectioDB  may  lie,  the  tax  complained  of 
b  not  laid  upon  the  national  bank  itself,  its 
property  or  tranehiaeB.  It  ie  imposed  upon 
the  depoaitora;  they  alone  are  required  to 
pay  it.  If  they  fail  to  make  returns,  aa 
prorided  by  the  statute,  they  are  subject 
^to  penalty;  and  both  tiuc  and  penalty  arc 
ts  recoverable   by   suit   against  them    in   the 

•  name  of  the  state.  If*they  escape  the  tax, 
it  is  because  of  the  bank's  stipulation.  If 
the  bank  becomes  liable,  it  is  by  virtue  of 
Its  agreement^  and  not  otherwise.  The 
statute  was  so  interpreted  by  the  supreme 
court  of  the  state,  which  said:  "The  trans- 
action which  makes  the  money  the  prop- 
erty of  the  bank  gives  the  depositor  a  credit 
of  equal  amount,  and  the  term  'deposit'  may 
be  used  to  indicate  the  money  deposited  or 
the  credit  which  the  depositor  receives  for 
it.  The  last  must  be  taken  to  be  the 
meaning  here,  for  the  statute  lays  the  tax 
upon  the  depositor  in  so  many  words."  84 
Vt  167,  181,  78  At!.  944,  Ann.  Cas.  1912  D, 
22.  There  is  no  difficulty  in  the  interpreta- 
tion of  the  statute  as  to  the  prescribed  inci- 
dence of  the  tax,  and,  aside  from  that,  the 
decision  of  the  state  court  is  controlling  as 
to  the  persons  upon  whom  the  statute  fixed 
responsibility.  It  was  the  province  of  that 
court  to  determine  what  the  terms  of  the 
statute  authorized,  commanded,  or  forbade 
and  it  is  for  this  court  to  say  whether,  ir 
view  of  its  operation,  thus  delimited,  it  oon- 
fllcts  with  the  Federal  law.  New  York  v. 
Weaver,  100  U.  8.  639,  641,  642,  26  L.  ed. 
705,  706;  First  Kat.  Bank  v.  Ayers,  160 
U.  8.  660,  664,  40  L.  ed.  673,  674,  16  Sup. 
Ct.  Rep.  412;  First  Nat.  Bank  v.  Chehalis 
County,  166  U.  8.  440,  444,  41  L.  ed.  1060, 
1072,  17  Sup.  Ct.  Rep.  629;  Commercial  Nat. 
Bank  v.  Cliambers,  182  U.  8.  656,  560,  46 
L.  ed.  1227,  1229,  21  Sup.  Ct.  Rep.  868. 

2.  It  is  not  urged  that  the  legislation  of 
Congress  relating  to  national  banks,  either 
expressly  or  by  implication,  withdraws  from 
the  reach  of  the  taxing  power  of  the  state 
the  credits  belonging  to  depositors,  whether 
or  not  interest-bearing.  "No  one  contends," 
says  the  plaintiff  in  error,  that  a  state  "has 
not  the  right  to  include  in  its  taxation  of 
a  person's  property  the  amount  which  he 
may  have  on  deposit  in  the  savings  depart- 
ment of  a  national  bank."  It  must  also  be 
recognized  that  in  exercising  its  authority 
to  tax  property  within  its  jurisdiction,  the 
state  is  not  limited  to  one  method.  It  has  a 
broad  range  of  discretion  in  classifying  sub- 
jects of  taxation  and  in  employing  differ- 
nent  methods  for  different  sorts  of  property. 

•  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U.  8. 
tS2,  287,  S3  L.  ed.  892,  895,  10  Sup.  Ct. 
Rep.  533;  Home  Ins.  Co.  v.  New  York,  134 
U.  8.  5M,  606,  88  L.  ed.  1025,  1081,  10  Sup. 


Ct.  Rep.  593;  Citizens'  Teleph.  Co^  ▼.  Fuller^ 
229  U.  8.  322,  329-331,  57  L.  ed.  1206,  1213, 
33  Sup.  Ct.  Rep.  833.  The  objection  made 
by  the  bank  to  the  state's  plan  must  rest 
not  upon  the  mere  fact  that  the  depositors 
in  national  banks  are  taxed  upon  their  cred* 
its,  or  that  they  are  taken  out  of  the  system 
of  local  taxation,  but  upon  the  ground  that 
the  measure  adopted  is  essentially  inimical 
to  national  banks,  frustrating  the  purpose  of 
the  national  l^islation,  or  impairing  their 
efficiency  as  Federal  agencies.  Davis  v. 
Elmira  Sav.  Bank,  161  U.  8.  275,  283,  40 
L.  ed.  700,  701,  16  Sup.  Ct.  Rep.  502;  Mo- 
Clellan  v.  Chipman,  164  U.  8.  347,  357,  41  U 
ed.  461,  465,  17  Sup.  Ct.  Rep.  85.  And 
that,  in  substance,  is  the  position  taken. 

To  be  open  to  such  an  objection,  it  must 
appear  that  the  scheme  of  taxation  consti- 
tutes an  injurious  discrimination.  Even  in 
the  case  of  shares  of  the  capital  stock  of 
national  banks,  which  cannot  be  taxed  save 
with  the  consent  of  Congress  (New  York 
V.  Weaver,  100  U.  8.  539,  543,  25  L.  ed. 
705,  706),  taxation  by  the  state  is  express- 
ly permitted  if  it  is  not  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens.  Rev. 
Stat.  §  5219,  U.  S.  Comp.  Stat  1901,  p. 
3502.  The  object  is  to  prevent  hostile  dis- 
crimination, and  for  this  purpose  a  standard 
is  fixed.  Mercantile  Nat.  Bank  v.  New 
York,  121  U.  8.  138,  154,  155,  30  L.  ed.  895, 
901,  902,  7  Sup.  Ct  Rep.  826.  With  respect 
to  the  taxation  of  depositors'  credits,  the 
Federal  statute  does  not  prescribe  a  rule; 
and,  the  property  being  normally  subject  to 
the  state's  taxing  power,  there  is  no  war- 
rant for  implying  a  restriction  which  would 
extend  beyond  the  requirements  of  protec- 
tion from  the  prejudicial  effect  of  such 
exactions  as  would  be  unjustly  discrimina- 
tory. 

It  follows  that  the  comparison  must  have 
regard  to  business  and  property  which  may 
be  deemed  to  have,  generally  speaking,  a 
similar  character;  and,  in  the  present  case, 
there  is  no  basis  for  the  contention  that  the 
statute  unfairly  discriminates  against  na- 
tional banks  unless  it  may  be  found  in^ 
the  method  of  dealing  with  deposits  in^ 
*banking  institutions  organized  under  the* 
state  law.  The  institutions  thus  brought  to 
our  attention  are  savings  banks  and  trust 
companies.  Formerly  there  were  also  state 
banks  of  circulation,  discount,  and  deposit; 
but  these,  shortly  after  the  passage  of  the 
national  banking  act,  ceased  to  exist  and 
were  succeeded  by  trust  companies  or  "sav- 
ings banks  and  trust  companies."  The  lat- 
ter were  organized  under  special  charters 
and  had,  except  as  to  the  issuance  of  notes 
of  circulation,  very  nearly  the  same  powen 
as  those  possessed  by  the  earlier  state  banks. 
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state  ▼.  Franklin  County  6av.  Bank  ft  T. 
Co.  74  Vt  246,  267,  258,  62  Atl.  1069. 

These  state  organizationB,  as  it  has  al- 
ready been  obeerred,  for  many  yean  had 
been  subject  to  a  special  state  tax  upon  the 
average  amount  of  deposits,  after  certain 
deductions.  This  has  been  held  to  be  a 
franchise  tax  (State  v.  Bradford  Sar,  Bank 
&  T.  Co.  71  Vt.  234,  44  Ati.  349;  State  T. 
Franklin  County  Sav.  Bank  &  T.  Co.  supra). 
Having  laid  this  tax,  the  state  exempted 
the  depositors  in  these  savings  banks  and 
trust  companies  from  taxation  upon  their 
respective  credits  not  exceeding  $2,000  in 
any  one  institution.  Individual  deposits 
over  this  amount,  as  we  have  seen,  were  to 
be  deducted  in  computing  the  tax  to  be  paid 
by  the  state  banks  and  trust  companies,  and 
were  to  be  listed  by  the  depositors  for  local 
taxation  at  their  places  of  residence.  The 
situation  then  was,  with  respect  to  the  state 
institutions,  that  they  paid  the  tax  of  A 
of  1  per  cent  per  annum  upon  average  de- 
posits, and  the  deposits  were  exempted  from 
taxation  upon  those  deposits  which  entered 
into  the  calculation  of  this  average.  Na- 
tional banks  did  not  pay,  and  could  not  be 
eompelled  to  pay,  a  franchise  tax,  or  other 
tax  upon  their  deposits,  and  their  depositors 
having  credits  bearing  interest  at  a  rate  ex- 
ceeding 2  per  cent  per  annum  were  required 
I,  by  the  statute  in  question  to  pay  upon  such 
n  credits  a  tax  of  ^  of  1  per  cent  semi- 
•  annually.  Or,  if  any  national  bank  desired 
to  do  so,  it  could  agree  to  pay  an  amount 
computed  at  the  same  rate  upon  the  average 
amount  of  deposits  of  the  described  class, 
and  thus  save  its  depositors  both  from  the 
tax  and  the  inconvenience  of  making  re- 
turns. 

With  respect  to  those  interest-bearing  de- 
posits of  the  described  class  which  did  not 
exceed  severally  the  sum  of  $2,000,  it  is  evi- 
dent that  there  was  no  hostile  discrimina- 
tion against  the  national  banks  by  reason 
of  the  rate  of  the  tax  imposed  upon  their  de- 
positors. True,  in  the  one  case  the  deposit- 
or was  exempted  to  the  specified  amount, 
and  in  the  other  the  depositor  was  taxed. 
But  the  depositor  in  the  state  bank  was  re- 
lievd  because  the  bank  paid.  The  amount 
received  by  the  state  was  substantially 
the  same  in  each  case,  that  is,  at  the  rate  of 
A  of  1  per  cent  a  year.  The  state  banks 
transacted  their  business  under  this  charge. 
As  to  national  banks,  the  state  could  not 
follow  the  course  taken  with  the  state  insti- 
tutions, and  lay  a  tax  upon  the  bank,  com- 
puted upon  the  amount  of  its  deposits,  with 
a  corresponding  exemption  to  the  depositors. 
Nor  was  the  state  bound  to  extend  its  ex- 
emption to  cases  where  the  reason  for  it  did 
not  exist  But  the  national  bank,  not  being 
subject  to  the  tax  which  the  state  banks  had 


to  pay,  had  the  opportunity  to  give  its  de- 
positors, if  it  chose,  an  equivalent  benefit 
in  interest  rates.  So  far  as  the  amount  of 
the  tax  upon  these  deposits  was  concerned, 
the  national  bank  was  not  put  at  a  disad- 
vantage as  compared  with  the  state  banks. 

Then,  as  to  deposits  in  excess  of  $2,000, 
for  which  depositors  in  the  state  institu- 
tions were  taxable  locally,  it  does  not  ap- 
pear that  the  difference  in  method  was  to 
the  prejudice  of  national  banks.     The  de- 
positors in  the  latter,  with  respect  to  the 
interest-bearing   deposits   in   question,   had 
a  low,  flat  rate,  and  were  free  from  what 
the  state  court  properly  called  "the  greater  x 
burden  and  uncertain  demands  of  local  tax-^ 
ation."    The  agreed  statement  of *f acts  sets* 
forth  that  the  average  local  rate  through- 
out    the    state    for    the    year    beginning 
April  1,  1908,  was  $16.70  per  $1,000  of  tax- 
able  property   set   in   the   grand   list;   the 
minimum  being  $7.50  per  $1,000,  and  the 
maximum  being  $39.80  per  $1,000.     While 
deduction  for  debts  was  allowed  in  the  ascer- 
tainment of  the  amount  of  personal  estate 
subject  to  the  local  tax,  and  this  was  laid 
only  once  a  year,  the  allowance  of  a  much 
lower  rate  on  deposits  to  any  amount  in  a 
national  bank  might  well  be  regarded  as  a 
compensatory,  if  not  a  greater,  advantage 
in  its  general  operation.    It  is  said  that  no 
such  publicity  was  required  of  the  other  tax- 
payers regarding  their  personal  property  as 
was   demanded   of    depositors    in    national 
banks.    This  argument  refers  to  the  require- 
ment that  the  latter    should    report    the 
amount  of  their  deposits  and  the  names  of 
the  banks  in  which  they  were  kept.    But,  in 
the  case  of  local  taxes,  a  "full  statement  of 
all   taxable   property"   was   required    from 
each  taxpayer,   who  was  obliged  to   make 
oath  that  his  inventory  was  "a  full,  true, 
and    correct    list   and    description."      Pub. 
Stat    (Vt)    §§  536-640.     What  diflference 
there  may  be  in  the  form  of  the  two  state- 
ments is  plainly  not  important.     The  re- 
quirements in  the  case  of  the  depositors  in 
national  banks  went  no  further  than  to  se- 
cure the  payment  of  the  tax,  and  the  returns 
were    subject    to    official    inspection    only. 
Pub.  Stat   (Vt)  §  808,  supra. 

It  was  in  these  circumstances  that  the 
legislature  adopted  the  provision  that,  if 
the  national  bank  agreed  to  pay  an  amount 
which  might  fairly  be  regarded  as  equiva- 
lent to  the  sum  demanded  of  the  depositors, 
the  latter  should  be  free  from  the  necessity 
of  making  any  returns.  In  no  proper  sense 
could  this  be  deemed  to  place  the  bank 
under  duress.  It  may  well  be  that  the  state 
desired,  by  substituting  the  flat  exelnsive 
rate  in  place  of  local  taxation,  to  faeilitat* 
the  appearance  in  larger  amount  of  a  class  g 
of  property  which  easily  escapes*  taxation,  h 
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84  Vt.  167,  195,  78  AU.  044,  Ann.  Cas.  1912 
J),  22.  But  the  exaction  it  imposed  upon 
the  depositors  was  not  relatively  unfair, 
and  in  providing  that  the  bank  might,  if  it 
saw  fit,  make  the  returns  and  payment 
stipulated,  the  state  left  no  possible  ground 
for  objection  on  the  score  of  inconvenience 
in  practical  administration.  That  the 
plaintiff  in  error,  in  the  conduct  of  its  sav- 
ings department,  did  not  fail  to  perceive 
the  business  advantages  of  the  state's  plan. 
is  apparent  from  the  excerpts  from  the  ad- 
vertisements it  published  during  the  period 
covered  by  the  stipulation  in  suit  and  prior 
thereto.    The  following  are  illustrative: 

"We  pay  4  per  cent  on  savings  accounts, 
in  any  amount  from  1  dollar  upwards.  All 
taxes  are  paid  by  the  bank,  and  you  do  not 
need  to  report  deposits  in  this  bank  to  the 
listers." 

"Be  sure  and  take  advantage  of  the  law 
governing  taxes  on  deposits  in  national 
banks.  Our  depositors  do  not  make  any 
report  of  their  deposits  to  the  listers." 

'^nder  the  law  governing  saving  deposits 
in  national  banks,  we  pay  all  taxes  on  any 
amount.  There  is  no  $2,000  limit.  You 
can  carry  any  amount  tax  free,  and  no  re- 
port of  your  deposit  is  made  by  the  bank  to 
the  listers." 

We  find  no  basis  for  the  charge  of  in- 
jurious discrimination. 

3.  With  this  view  of  the  scheme  of  the 
statute,  we  come  to  the  question  of  the  va- 
lidity of  the  stipulation  in  suit.  The  bank 
contends  that  it  was  ultra  vires.  There  is 
no  suggestion  that  the  bank  did  not  have 
the  power  to  allow  interest  upon  deposits, 
or  to  conduct  its  savings  department.  Nei- 
ther party  questions  the  bank's  authority 
in  that  respect.  The  practice  of  maintain- 
ing savings  departments  seems  to  have  be- 
come extensive  in  recent  years,  without  chal- 
lenge by  the  government.  (Report  of  the 
Q Comptroller  of  the  Currency;  Treasury  Re- 
Sports,  1912,  p.  361.)  The  position  of  th'^ 
*  plaintiff  in  error  is  that,*assuming  its  right 
to  transact  business  of  this  sort,  still  it 
could  not  lawfully  enter  into  the  agreement 
which  the  state  seeks  to  enforce. 

The  applicable  principles  are  not  in  dis- 
pute. The  Federal  statutes  relative  to  na- 
tional banks  constitute  the  measure  of  the 
authority  of  such  corporations,  and  they 
cannot  rightfully  exercise  any  powers  ex- 
cept those  expressly  granted  or  which  are 
incidental  to  carrying  on  the  business  for 
which  they  are  established.  California  Nat. 
Bank  v.  Kennedy,  167  U.  S.  362,  366,  42  L. 
ed.  198,  200,  17  8up.  Ct.  Rep.  831;  Logan 
County  Nat.  Bank  v.  Townsend,  139  U.  S. 
«7,  78,  86  L.  ed.  107,  110,  11  Sup.  Ct.  Rep. 
496.  These  incidental  powers  are  such  "as 
are  required  to  meet  all  the  legitimate  de- 


mands of  the  authorized  business,  and  to 
enable  a  bank  to  conduct  its  affairs,  within 
the  general  scope  of  its  charter,  safely  and 
prudently."  First  Nat.  Bank  v.  National 
Exch.  Bank,  92  U.  S.  122,  127,  23  L.  ed.  679, 
681;  Western  Nat.  Bank  v.  Armstrong,  152 
U.  S.  348,  351,  38  L.  ed.  470,  472,  14  Sup. 
Ct.  Rep.  572.  The  bank  was  authorized  to 
receive  deposits.  Arising  from  these  de- 
posits were  credits  to  the  depositors,  form- 
ing part  of  their  property,  and  subject  to 
the  taxing  power  of  the  state.  It  cannot  be 
doubted  that  the  property  being  taxable,  the 
state  could  provide,  in  order  to  secure  the 
collection  of  a  valid  tax  upon  such  credits, 
for  garnishment  or  trustee  process  against 
the  bank,  or  in  effect  constitute  the  bank 
its  agent  to  collect  the  tax  from  the  in- 
dividual depositors.  First  Nat.  Bank  v. 
Kentucky,  9  Wall.  353,  361-363,  19  L.  ed. 
701,  703,  704;  Merchants'  Mfrs'  Nat.  Bank 
V.  Pennsylvania,  167  U.  S.  461,  465,  466, 
41  L.  ed.  236,  238,  17  Sup.  Ct  Rep.  829. 
Further,  it  would  seem  to  be  highly  appro- 
priate that,  the  credits  of  depositors  being 
taxable  by  the  state,  the  bank  should  be  free 
to  make  reasonable  agreements,  and  thus 
promote  the  convenience  of  its  business, 
with  respect  to  the  making  of  returns  and 
the  payment  of  such  amounts  as  the  state 
might  lawfully  require  of  its  depositors. 
Provision  for  such  agreements,  instead  of 
constituting  an  interference  with  a  Federal  ^ 
instrumentality,  would  aid  it  in  performing  ^ 
its  functions^  and  would  remove  unnecessary  * 
obstacles  to  the  successful  prosecution  of 
its  business. 

The  contention,  however,  is  that  in  this 
case  the  bank,  under  the  statute,  stipulated 
to  pay  at  the  specified  rate  upon  an  average 
amount  of  deposits,  and  it  is  insisted  that 
this  amount  did  not  correspond  precisely  to 
the  amounts  upon  which  interest  was  actu- 
ally paid  to  the  depositors,  and  upon  which 
accordingly  they  would  have  been  taxable. 
That  is,  as  already  stated,  certain  deposits 
being  withdrawn  between  the  interest  dates 
fixed  by  the  bank,  there  would  be  deposits 
belonging  to  the  interest-bearing  class  upon 
which  interest  would  not  in  fact  be  paid. 
The  facts  in  regard  to  the  fluctuations  in 
deposits  during  the  period  in  question  are 
shown  in  the  excerpts  from  the  agreed  state- 
ment  set  forth  in  the  margin.f    But  we  are 

t"Deposits  to  the  amount  of  $4,514,  were 
made  subsequent  to  July  1,  1908,  and  were 
withdrawn  prior  to  January  1,  1909;  and 
deposits  to  the  amount  of  $3,002.12  were 
made  subsequent  to  January  1,  1909,  and 
withdrawn,  prior  to  July  1,  1909,  some  be- 
ing withdrawn  prior  to  April  1,  and  some 
subsequent  thereto.  No  interest  was  paid 
by  the  defendant  on  any  of  tbe  deposits 
mentioned  in  this  article. 


•  of  the*  Opinion  that  this  lack  of  an  exact 
correspondence  between  the  amount  upon 
which  the  depositors  would  have  been  tajced 
and  the  average  amount  upon  which  the 
bank  agreed  to  pay  cannot  be  said  to  furnish 
a  ground  for  holding  the  agreement  to  be 
invalid.  There  was,  and  in  the  ordinary 
course  of  business  there  naturally  would 
be,  a  substantial  equivalency.  The  arrange- 
ment to  make  the  computation  upon  the 
average  amount  of  deposits  of  the  class  was 
a  simple  and  convenient  method  which  could 
fairly  be  said  to  offset  in  its  advantages 
such  risks  as  might  be  incident  to  the 
fluctuations.  It  is  further  said  that  the 
agreement  did  not  contemplate  a  charge 
against  the  depositors'  accounts  of  the 
amount  paid  by  the  bank.  The  bank,  how- 
ever, was  free  to  adjust  its  interest  rates 
accordingly.  We  find  no  ground  for  sus- 
taining the  contention  that  the  agreement 
was  beyond  the  bank's  power. 

4.  But  it  is  also  insisted  that  the  agree- 
ment cannot  be  enforced  for  the  reason  that 
it  was  without  valid  consideration.  The 
proposition  is  that  the  tax,  considered  as 
one  upon  the  depositors,  would,  if  enforced, 
constitute  a  denial  of  the  equal  protection 
of  the  laws,  and  would  take  the  property  of 
the  depositors  without  due  process  of  law. 

What  has  already  been  said  with  respect 
to  the  charge  of  discrimination  as  against 
the  bank  is  applicable  here,  and  need  not 
be  repeated.  Reference  is  also  made  to  the 
exemptions  granted  by  §  819  of  the  statute 
{ante)  which  makes  its  provision  for  the 
tax  inapplicable  to  municipalities;  to  cor- 
porations  organized   solely   for   charitable, 

"Deposits  to  the  amount  of  $7,069.24, 
were  made  after  October  1,  1908,  and  were 
withdrawn  prior  to  April  1,  1909,  of  which 
$5,723.29  were  in  the  bank  January  1,  1909, 
and  drew  interest  at  the  aforesaid  rate; 
deposits  in  said  bank  on  October  1,  1908, 
to  the  amount  of  $20,726.28,  whereon  inter- 
est at  said  rate  was  then  allowed  by  the  de- 
fendant, were  withdrawn  prior  to  March  31, 
1909.  Eleven  of  the  individual  depositors 
having  interest-bearing  deposits,  not  exceed- 
ing in  the  aggregate  $4,561.95,  became  such 
after  October  1,  1908,  and  ceased  to  be 
depositors  before  March  31,  1909 ;  and  forty- 
eight  depositors  of  this  class  having  depos- 
its on  October  1,  1908,  not  exceeding  in  the 
Aggregate  $22,530.54,  ceased  to  be  depositors 
before  March  31,  1909." 

It  also  appeared  that  the  aggregate  of 
such  interest-bearing  deposits  on  October 
1,  1908,  was  $569,393.75,  of  which  $36,424.- 
27  were  deposited  by  nonresidents;  and  on 
April  1,  1909,  such  aggregate  was  $623,- 
242.75,  of  which  $39,361.98  were  deposited 
by  nonresidents.  The  aggregate  on  the  last- 
nam^  date  was  $28,885.01  in  excess  of  the 
average  for  the  semiannual  period  ending 
March  31,  1909. 
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educational,  or  religious  purposes;  and  to 
various  corporations  which  were  otherwise 
taxed.  All  these  exemptions  it  was  mani- 
festly within  the  power  of  the  state  to  al- 
low. Similarly,  with  respect  to  persons 
whose  deposits  did  not  bear  interest  exceed- 
ing 2  per  cent  per  annum,  the  legislature 
took  this  method  of  recognizing  a  practical 
difference  between  deposit  accounts  of  the^Q 
ordinary  commercial  sort  and  those  whichj 
partook,  generally  speaking,*  of  the  char-* 
acter  of  savings  accounts.  It  cannot  hm 
said  that  the  classification  adopted  was 
purely  arbitrary  or  beyond  the  power  of  the 
state.  Citizens'  Teleph.  Co.  v.  Fuller,  229 
U.  S.  322,  829-331,  67  L.  ed.  1206,  1213,  88 
Sup.  Ct.  Rep.  837. 

In  support  of  the  contention  that  the 
tax  would  deprive  the  depositors  of  their 
property  without  due  proces  of  law,  it  is 
said,  (1),  that  there  was  no  valid  assess- 
ment, and  none  was  provided  for;  and  (2), 
that  the  tax  was  assessed,  if  at  all,  without 
proper  notice  to  the  depositors.  The  stat- 
ute laid  the  tax  at  a  specified  rate  upon 
bank  credits;  no  other  assessment  than  thai 
made  by  the  statute  itself  was  necessary; 
and  no  other  notice  to  the  depositor  than 
that  thus  given  by  law  was  required.  The 
tax  was  recoverable  by  suit  in  which  the 
depositor  would  have  full  opportunity  to 
resist  any  illegal  demand.  Dollar  Sav. 
Bank  v.  United  States,  19  Wall.  227,  240,  22 
L.  ed.  80,  82 ;  King  ▼.  United  States,  99  U. 
S.  229,  233,  25  L.  ed.  373,  374;  United 
States  V.  Erie  R.  Co.  107  U.  8.  1,  2,  27  L. 
ed.  385,  386,  2  Sup.  Ct.  Rep.  83;  United 
States  V.  Chamberlin,  219  U.  S.  250,  263, 
264,  55  L.  ed.  204,  210,  211,  31  Sup.  Ct. 
Rep.  155. 

5.  Further  objection  is  made  that  the 
statute  interfered  with  existing  contracts 
between  the  bank  and  its  depositors,  im- 
pairing their  obligation.  But  this  is  clear- 
ly untenable.  The  statute  did  not  act  upon 
such  contracts;  it  imposed  a  tax  upon  the 
property  of  depositors  in  the  exercise  of  a 
power  subject  to  which  the  deposits  were 
made.  North  Missouri  R.  Co.  v.  Maguira^ 
20  Wall.  46,  61,  22  L.  ed.  287,  293. 

The  judgment  is  affirmed. 

Affirmed. 


(231  u.  8  82) 
C.  M.  SUMMERS,  Petitioner, 

V. 

UNITED  STATES. 

Indictment  and  iNFOBiiATioN  (|  127*)  — 
Joinder  of  Counts  —  Application  of 
Revised  Statutes  to  Alaska. 
1.  Crimes  against  the  United  States  com- 
mitted within  the  district  of  Alaska,  though 
not  included  in  the  enumeration  of  olTenses 
contained  in  the  Alaskan  Penal  Code,  such 
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M  violations  of  U.  S.  Rev.  Stat.  §  5209,  U. 
S.  Comp.  Stat.  1001,  p.  3497,  relating  to 
national  banks,  are  governed  by  the  re« 
quirenient  of  Alaska  Code  Crim.  Proc.  §  43, 
that  the  indictment  must  charge  but  one 
crime  and  in  one  form  only,  rather  than  by 
the  proviaiona  of  U.  S.  Rev.  Stat  §  1024, 
U.  S.  Comp.  Stat.  1901,  p.  720,  which  per- 
mit the  joinder  in  one  indictment  in  aepa- 
rate  counta  of  charges  arising  out  of  the 
aame  or  connected  acts  or  transactions,  or 
ol  offenses  or  crimes  of  the  same  class. 

[Bd.    Note.— For    other    cases,    see   Indictment 
mod   Information*   Cent   Dig.    SI   401.   402;     Dec 
Dig.  S  127.*] 

IKDICTMENT  AND   InFOBMATION    (J  127*)   — 

Joinder  of  Counts  —  Amendment  to 
Alaska  Code— Retrospective  Effect. 
2.  A  retrospective  operation  which  would 
validate  indictments  found  before  its  en- 
actment will  not  be  given  to  Alaska  act  of 
April  26,  1913,  amending  Alaska  Code 
Crim.  Proc.  §  43,  ao  as  to  permit  the  joinder 
of  two  or  more  ofTensea  or  crimes  of  the 
■ame  class  in  one  indictment  in  separate 
counts. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  18  401,  402;  Dec. 
Dig.  8  127.*] 

[No.  602.] 

Argued  October  22,  23,  1013.     Decided  No- 
vember 10,  1913. 

ON  WBIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  judgment 
which  affirmed  a  conviction  in  the  District 
Court  for  the  District  of  Alaska  of  viola- 
tions of  the  national  banking  law.  Re- 
versed and  remanded  to  the  District  Court, 
with  directions  to  sustain  the  demurrer  to 
the  indictment. 

See  same  case  below,  202  Fed.  457. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  Fink,  Lewis  P.  Shackle- 
ford,  Aldis  B.  Browne,  Alexander  Britton, 
Evans  Browne,  and  Kumal  R.  Babbitt  for 
petitioner. 

Mr.  Assistant  Attorney  General  Adkins 
and  Messrs.  John  Rustgard  and  Karl  W. 

Kirch wey  for  respondent. 

ac 

•  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Petitioner  was  indicted  under  §  6209  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  3497)  relating  to  national  banks, 
and  was  charged  with  fifty-six  separate  vio- 
lations of  the  section.  He  demurred  to  the 
indictment  on  the  ground,  among  others, 
that  it  violated  §  43  of  the  Criminal  Code 
of  Alaska,  known  as  Carter's  Code,  in  that 
more  than  one  crime  was  charged. 

The  demurrer  was  overruled,  to  which 
niling  petitioner  excepted.  He  then  gave 
written  notice  "of  election  to  stand  upon 
Um  said  demurrer  and  not  further  plead, 


and  to  take  advantage  of  the  provisions  of 
§  97  of  the  Alaskan  Code  of  Criminal  Pro- 
cedure, and  to  submit  to  judgment  there- 
under, and  forthwith  take  his  appeal  to  tha 
circuit  court  of  appeals  for  the  ninth  cir- 
cuit." 

The  government  objected  to  the  entry  of 
judgment  until  the  cause  had  been  sub* 
mitted  to  a  jury  for  trial  and  a  verdict 
rendered,  urging  that  §  97  of  the  Code  of 
Alaska  did  not  apply,  but  that  §§  102$ 
and  1032t  of  the  Revised  Statutes  (U.  8. 
Comp.  Stat.  1901,  pp.  720  and  722)  governed 
the  procedure.  After  argument,  the  court 
ruled  that  the  Federal  procedure  prevailed 
in  all  proceedings  in  the  cause,  but  that  theod 
I  defendant  (petitioner)  might  waive  trial* 
by  jury,  if  he  so  elected,  and  have  judgment 
entered  against  him  pursuant  to  the  pro- 
visions of  §  97.1 

The  court  then  asked  petitioner  if  he  was 
guilty  or  not  guilty  of  the  crime.  Petitioner 
stood  mute,  refused  to  plead,  elected  to 
stand  on  his  demurrer  and  have  judgment 
rendered  against  him  in  accordance  with 
§  97.  He  was  then  adjudged  guilty  and 
sentenced  to  imprisonment  for  five  years  for 
each  of  the  offenses,  to  run  concurrently^ 
the  entire  sentence  to  be  completed  at  tho 
end  of  five  years. 

Judgment  was  affirmed  by  the  circuit 
court  of  appeals.     202  Fed.  457. 

The  first  question  in  the  case  is  whether 
§  43  of  the  Alaskan  Criminal  Code  applies^ 
or  g  1024  of  the  Revised  Statutes  (U.  S* 
Comp.  Stat.  1901,  p.  720).  They  read,  re- 
spectively, as  follows: 

"Sec.  43.  That  the  indictment  must 
charge  but  one  crime,  and  in  one  form  only ; 

fSec.  1026.  In  every  case  in  any  court 
of  the  United  States,  where  a  demurrer  is 
interposed  to  an  indictment,  or  to  any  count 
or  counta  thereof,  or  to  any  information, 
and  the  demurrer  is  overruled,  the  judgment 
shall  be  respondeat  ouster;  and  thereupon 
a  trial  may  be  ordered  at  the  same  term,  or 
a  continuance  may  be  ordered  as  justice 
may  require. 

Sec.  1032.  When  any  person  indicted  for 
any  offense  against  the  United  States, 
whether  capital  or  otherwise,  upon  his  ar- 
raignment stands  mute,  or  refuses  to  plead 
or  answer  thereto,  it  shall  be  the  duty  of 
the  court  to  enter  the  pica  of  not  guilty  on 
his  behalf,  in  the  same  manner  as  if  he  had 
pleaded  not  guilty  thereto.  And  when  the 
party  pleads  not  guilty,  or  such  plea  is 
entered  as  aforesaid,  the  cause  shall  be 
deemed  at  issue,  and  shall,  without  further 
form  or  ceremony,  be  tried  by  a  jury. 

tScc.  97.  That  if  the  demurrer  be  disal- 
lowed, the  court  must  permit  the  defend- 
ant, at  his  election,  to  plead,  which  he  must 
do  forthwith,  or  at  such  time  as  the  court 
may  allow;  but  if  he  do  not  plead,  judgment 
must  he  orivcn  against  him.  30  Stat,  at  L. 
1295,  chap.  429. 
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except  tbat  where  the  crime  maj  be  com- 
mitted by  use  of  different  means,  the  indict- 
ment may  allege  the  means  in  the  alter- 
native."   30  Stat,  at  L.  1290,  chap.  420. 

"Sec.  1024.  When  there  are  several 
charges  against  any  person  for  the  same 
act  or  transaction,  or  for  two  or  more  acts 
or  transactions  connected  together,  or  for 
two  or  more  acts  or  transactions  of  the 
same  class  of  crimes  or  offenses,  which  may 
be  properly  joined,  instead  of  having  sev- 
eral indictments,  the  whole  may  be  joined 
in  one  indictment  in  separate  counts;  and  if 
two  or  more  indictments  are  found  in  such 
cases,  the  court  may  order  them  to  be  con- 
solidated." 

The  trial  court  and  the  circuit  court  of 
^appeals  held,  as  we  have  seen,  that  §  1024 
o  (U.  S.  Comp.  Stot.  1901,  p.  720)   applied, 
•  and  this  is  the*  contention  of  the  govern- 
ment.    Petitioner  asserts  the  applicability 
of  §  43  of  the  Alaskan  Code. 

The  trial  court  expressed  its  recognition 
of  the  difference  between  a  district  and  cir- 
cuit court  of  the  United  States  and  a 
territorial  court,  such  as  the  district  court 
of  Alaska  was  expressed  to  be,  but  was  of 
opinion  that  when  the  latter  court  exercises 
jurisdiction  to  enforce  the  laws  of  the 
United  States,  "not  only  the  substantive 
law,  but  the  machinery,  the  procedure  which 
enables  the  court  to  enforce  the  substantive 
law,"  applied.  The  circuit  court  of  appeals, 
in  a  circumstantial  opinion,  reached  the 
same  general  result  and  considered  that  the 
Alaskan  Code,  by  its  title  and  some  of  its 
provisions,  explicitly  specialized  the  crimes 
relating  to  Alaska  and  the  procedure  appli- 
cable to  them.  The  title  of  the  act  is,  it 
was  said,  "An  Act  to  Define  and  Punish 
Crimes  in  the  District  of  Alaska,  and  to 
Provide  a  Code  of  Criminal  Procedure  for 
Said  District;"  the  enacting  clause  is, 
"That  the  penal  and  criminal  laws  of  the 
United  States  of  America,  and  the  procedure 
thereunder  relating  to  the  District  of  Alas- 
ka, shall  be  as  follows:"  and  §  2,  chapter  1, 
title  1,  provides:  "That  the  crimes  and 
offenses  defined  in  this  act,  committed  with- 
in the  District  of  Alaska,  shall  be  punished 
as  herein  provided."  It  was  hence  concluded 
that  as  the  offense  charged  in  the  indictment 
was  not  one  mentioned  in  the  Alaskan  Code, 
it  was  not  one  to  be  governed  by  the  local 
procedure,  but  was  left  under  the  procedure 
prescribed  in  §  1024  of  the  Revised  Stat- 
utes (U.  S.  Comp  Stat  1901,  p.  720).  The 
conclusion  was  fortified  by  a  consideration 
of  the  genesis  of  the  respective  provisions. 
The  result  of  the  conclusion  will  be  the 
existence  of  a  dual  procedure  in  the  prosecu- 
tion of  different  crimes  committed  within 
the  same  territorial  jurisdiction.  The  result 
may  have  examples,  but  it  is  certainly  un- 


desirable, and  the  systematic  character  of 
the  Alaalfan  Code  indicates  a  contrary  in- 
tention. ^ 

Section  43  is  a  continuation  of  the  pro-o 
cedure  that  had*been  prescribed  for  Alaska.* 
The  act  providing  a  civil  government  for 
that  territory,  passed  In  1884  (23  Stat,  at 
L.  26  and  26,  chap.  53),  made  the  general 
laws  of  Oregon  applicable  to  it,  and  those 
laws  require  "that  the  indictment  must 
charge  but  one  crime  and  in  one  form  only." 
It  is  contended,  however,  that  the  laws  of 
Oregon  were  declared  to  be  the  law  of 
Alaska  only  in  so  far  as  they  were  applica- 
ble and  not  in  conflict  with  the  laws  of  the 
United  States,  and  that  necessarily  the  pro- 
vision above-quoted  in  regard  to  the  indict- 
ment was  in  conflict  with  §  1024  of  the  Re- 
vised Statutes  (U.  8.  Comp.  SUt  1901,  p. 
720).  And  it  is  further  contended  that  the 
conflict  is  not  reconciled,  or  rather,  that 
the  difference  in  procedure  is  not  removed, 
by  §  43  of  the  Alaskan  Code.  We  concede 
strength  to  these  considerations,  but  there 
are  countervailing  ones. 

The  Alaskan  Code  is  quite  an  elaborate 
code  of  substantive  and  adjective  law,  the 
former  containing  twelve  chapters  of  defl- 
nitions  of  offenses  against  the  person  and 
property,  the  public  safety  and  the  publio 
peace;  the  other  containing  elaborate  and 
circumstantial  provisions  for  the  indictment 
and  trial  of  offenders,  their  sentence  and 
punishment,  and  a  provision  for  appellate 
review.  It  seems  to  omit  nothing  of  circum- 
stance or  detail  necessary  to  a  careful  and 
advanced  procedure.  But  its  enumeration 
of  offenses  does  not  include  all  crimes 
against  the  United  States,  does  not  include 
the  one  under  review,  and  it  is  hence  con- 
tended that  the  procedure  prescribed  does 
not  apply  to  the  crimes  not  enumerated, 
and  therefore  does  not  apply  to  the  crime 
under  review.  In  other  words,  it  is  con- 
tended that  the  procedure  prescribed  is  com- 
plementary only  to  the  crimes  defined  and 
has  no  broader  application,  leaving  all  oth- 
er crimes  to  be  governed  by  §  1024  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  720). 

It  is  established  that  the  courts  of  the 
territories  may   have  such   jurisdiction  of 
cases   arising  under  the  Constitution   andei 
laws  of  the  United  States  as  is  vested  in^ 
the*circuit  and  district  courts,  but  this  docs* 
not  make  them  circuit  and  district  courts  of 
the  United  States.     It  has  been  hence  de- 
cided that  the  manner  of  impaneling  grand 
juries  prescribed  for  the  circuit  and  district 
courts  does  not  apply    to    the    territorial 
courts.     Reynolds  v.  United  States,  98   U. 
S.  145,  154,  25  L.  ed.  244,  246.    See,  as  to 
trial  juries,  Clinton  v.  Englebrecht,  13  Wall. 
434,  20  L.  ed.  659.    In  the  latter  case  it  was 
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nid  ''that  the  whole  lubject-matter  of 
jurors  in  the  territories  is  eommitted  to  ter- 
ritorial regulation."     (p.  445.) 

This  principle  was  applied  to  the  mode  of 
challenging  petit  jnrors  (Miles  v.  United 
SUtes,  103  U.  S.  304,  26  L.  ed.  481 ) ;  to 
giTe  defendants  the  right  to  separate  trials 
and  for  the  regulation  of  peremptory  chal- 
lenges to  jurors  (Cochran  ▼.  United  States 
[circuit  court  of  appeals,  eighth  circuit], 
77  C.  C.  A.  432,  147  Fed.  206,  207).  In 
Fitzpatrick  v.  United  States,  178  U.  S.  304> 
307,  308,  44  L.  ed.  1078,  1080,  1081,  20  Sup. 
Ct.  Rep.  944,  it  was  said  that  the  laws  of 
Oregon  must  be  looked  to  for  the  requisites 
of  an  indictment  for  murder,  rather  than 
the  rules  of  the  common  law.  And  this  by 
Tirtue  of  the  act  providing  a  civil  govern- 
ment for  Alaska,  presently  referred  to.  See 
also  Thiede  v.  Utah,  159  U.  S.  610,  40  L. 
ed.  237,  16  Sup.  CU  Rep.  62. 

In  the  case  at  bar  there  is  direct  legisla- 
tion by  Congress.  Does  the  principle  apply 
in  such  case?  The  first  legislation  for 
Alaska  was  an  act  of  May  17, 1884,  entitled, 
"An  Act  Providing  a  Civil  Government  for 
Alaska,"  §  7  of  which  was  as  follows:  "That 
the  general  laws  of  the  state  of  Oregon  now 
in  force  are  hereby  declared  to  be  the  law 
in  said  district  so  far  as  the  same  may  be 
applicable  and  not  in  conflict  with  the  pro- 
visions of  this  act  or  the  laws  of  the  United 
States."  23  Stat,  at  L.  25,  26,  chap.  53. 
But  what  constitutes  conflict?  Mere  dif- 
ference, the  court  of  appeals  decided,  citing 
Kie  V.  United  States,  27  Fed.  351,  356. 
That,  however,  depends  upon  the  purpose. 
Congress  was  legislating  directly  for  Alas- 
ka; manifestly  intended  to  distinguish  it, 
^^and  intended  the  laws  of  Oregon  to  be  its 
2 laws,  regarding  them  as  more  suitable  to  its 
•  conditions  than  general  laws  determined  by 
or  addressed  to  different  conditions.  See 
United  Stotes  v.  Pridgeon,  153  U.  S.  48, 
88  L.  ed.  631,  14  Sup.  Ct.  Rep.  746.  And 
this  appears  to  have  been  the  view  taken  by 
the  court  in  other  cases. 

In  Endleman  v.  United  States,  30  C.  C. 
A.  186,  57  U.  S.  App.  1,  86  Fed.  456,  the 
laws  of  Oregon  were  referred  to  to  sustain 
an  indictment  to  which  a  demurrer  had  been 
filed  on  the  ground  that  it  contained  only 
one  count,  and  that  several  distinct  offenses 
were  charged  in  that  count.  The  case,  how- 
ever, may  be  said  to  have  only  negative 
value  in  the  discussion.  It  referred  to  the 
Criminal  Code  as  constituting  the  law  of 
the  district,  but  did  not  refer  to  or  base  the 
decision  on  that  provision  which  required  an 
indictment  to  charge  "one  crime  and  in  one 
form  only.**  The  law  of  Oregon  necessarily 
was  decided  to  be  controlling. 

In  Jackson  v.  United  States,  42  C.  C.  A. 
U2,  102  Fed.  473,  477,  the  court  resorted 


to  the  laws  of  Oregon  to  determine  the  quali- 
fications of  grand  jurors,  considering  them 
as  applicable  under  the  organic  act  provid- 
ing a  civil  government  for  the  territory. 

In  Corbus  v.  Leonhardt,  51  C.  C.  A.  636, 
114  Fed.  10,  the  court  refused  to  apply 
§  858  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  659),  which  provides  that  in 
actions  by  or  against  executors  and  adminis- 
trators neither  party  shall  be  allowed  to  tes- 
tify against  the  other,  and  applied  instead 
the  law  of  Oregon  permitting  such  testi- 
mony. And  this  by  virtue  of  the  provision 
of  the  act  already  cited,  making  the  laws  of 
Oregon  the  laws  of  Alaska. 

In  Ball  V.  United  States,  77  C.  C.  A.  308, 
147  Fed.  32,  36,  it  waa  assigned  as  error 
that  the  trial  court  overruled  the  motion  of 
Ball  to  require  the  district  attorney  to  fur- 
nish him  a  list  of  all  of  the  witnesses  to 
be  produced  against  him  on  the  trial,  in 
accordance  with  §  1033  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  722).  It 
was  held  that  the  section  applied  only  to 
the  trial  of  treason  and  capital  cases  in  the^ 
courts  of  the  United  States.  The  courl^ 
said:  "The  present  case  waa* tried  in  a  ter-* 
ritorial  court  under  the  Penal  Code  and 
Code  of  Criminal  Procedure  of  Alaska. 
Those  Codes  contain  no  requirement  that  a 
list  of  witnesses  be  furnished  the  accused 
upon  demand  or  otherwise."  Thiede  v. 
Utah,  159  U.  S.  510,  515,  40  L.  ed.  237, 
241,  16  Sup.  Ct.  Rep.  62,  was  cited  as  hold- 
ing that  §  1033  (U.  S.  Comp.  Stat.  1901, 
p.  722)  does  not  control  practice  and  pro- 
cedure in  territorial  courts. 

These  cases  in  the  court  of  appeals  apply 
the  principle  of  the  cases  in  this  courts 
which  we  have  cited,  that  Congress  by  its 
legislation  intends  always  special  regula- 
tions for  the  territories,  to  be  exercised,  it 
may  be,  through  territorial  legislatures,  or, 
as  in  the  case  of  Alaska,  by  making  the  laws 
of  Oregon  the  laws  of  Alaska,  and  subse- 
quently by  the  Code  enacted  for  that  terri- 
tory. 

It  is,  however,  the  contention,  as  we  have 
seen,  that  the  limitations  of  the  title  of  the 
Alaskan  Codes,  and  the  omission  from  them 
of  the  crime  under  review,  make  §  1024  (U. 
S.  Comp.  Stat.  1901,  p.  720)  applicable;  or, 
to  state  it  differently,  make  §  43  of  the 
Code,  which  provides  that  "the  indictment 
must  charge  but  one  crime  and  in  one  form 
only,"  applicable  only  to  the  crimes  and 
offenses  specifically  defined  in  the  act.  If 
it  be  true  that  there  is  such  limitation,  it 
would  follow  that  if  the  laws  of  Oregon 
were,  before  the  enactment  of  the  Codes, 
applicable  to  other  offenses  in  Alaska,  they 
are  still  applicable.  But  we  are  not  disposed 
so  to  limit  the  procedure  in  Alaska.  It  is» 
as  we  have  said,  very  complete  and  circum* 
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fltantial.  It  covers  every  step  in  a  criminal 
proceeding,  the  first  accusation,  arrest,  pre- 
liminary inquiry  of  guilt,  duties  of  officers 
and  magistrates,  formation  of  grand  juries, 
the  indictment,  trial,  and  its  conduct,  ver- 
dict, sentence,  and  judgment.  The  reason 
given  for  denying  its  application  seems  to 
us  not  adequate.  It  is  said  that  §  1024  ( U. 
S.  Comp.  Stat.  1901,  p.  720)  was  originally 
contained  in  the  act  of  February  26,  1853, 
(10  Stat,  at  L.  161,  chap.  80),  to  regulate 
the  fees  of  clerks,  marshals,  and  attorneys 
of  the  courts  of  the  United  States,  and  final- 
ly became  §  823  of  the  Revised  Statutes  (U. 
cS.  Comp.  Stat.  1901,  p.  632),  and  by  it  made 
•  applicable  to  all  of  the  states  and* terri- 
tories. And  it  is  said  that  the  purpose  of 
the  act  of  1853  and  its  continuance  was  to 
prevent  the  officers  of  the  United  States 
irom  increasing  their  fees  by  filing  sepa- 
rate indictments  when  the  offenses  might 
be  properly  charged  in  one.  But  such  a  gen- 
•eral  purpose  might  easily  be  considered  as 
yielding  to  the  special  provisions  for  Alaska 
•expressed  in  the  laws  of  Oregon  and  de- 
•clared  to  be  the  law  of  Alaska,  and  in  the 
repetition  of  the  provisions  of  those  laws  in 
Ihe  Code  of  Alaska,  that  but  one  offense 
«hall  be  charged  in  the  indictment.  We 
«annot  suppose  that  the  purpose  of  regulat- 
ing the  fees  of  officers  was  more  essential 
and  dominant  than  that  special  provision, 
to  have  no  effect  as  to  the  great  body  of 
crimes  of  ordinary  and  everyday  commission 
defined  in  the  Code,  and  yet  apply  to 
-offenses  less  frequent. 

By  an  act  of  the  territorial  legislature, 
•approved  April  26,  1913,  §  43  was  amended 
«o  as  to  permit  the  joinder  of  two  or  more 
offenses  or  crimes  of  the  same  class  in  one 
indictment  in  separate  counts,  and  it  is 
lienee  contended  by  the  government  that  the 
4ict  makes  valid  the  indictment  in  the  case 
■at  bar.  It  is  therefore  insisted  that  "the 
only  result  of  a  reversal  will  therefore  be 
that  petitioner  will  be  retried  under  the 
present  indictment,  or  under  a  new  indict- 
ment identical  in  form."  If  the  trial  court 
-erred,  it  is  further  insisted,  the  error  has 
|>ecome  immaterial. 

We  are  not  disposed  to  give  the  act 
Tetrospective  operation,  so  as  to  give  valid- 
ity to  indictments  found  before  its  enact- 
ment, assuming  for  the  argument's  sake 
ihat  it  could  have  been  given  such  opera- 
tion. The  evil  of  so  considering  it  is  mani- 
-fest.  Petitioner  stood  on  his  demurrer  in 
reliance  upon  the  then-existing  law,  and 
fault  cannot  be  imputed  to  him  for  doing 
eo.  Had  the  law  been  different  his  plead- 
ing might  have  been  different,  and  instead 
of  submitting  to  judgment  he  might  have 
tp  contested  the  charges  a^i^ainst  him.  This  is 
2  certainly  a  substantial  right.    The*govem- 


ment  seems  to  urge  that  he  was  in  fault  for 
not  contesting  the  charges,  and  by  not  do- 
ing so  took  all  chances  of  the  change  of  the 
law,  and  that  besides,  it  is  urged,  he  received 
no  greater  sentence  than  must  have  been 
imposed  on  a  conviction  of  one  crime  only, 
as  the  minimum  sentence  under  §  5200  (U. 
S.  Comp.  Stat.  1901,  p.  3407)  is  five  years. 
It  is  contended  that  the  principle  that  one 
good  count  will  support  a  judgment  is  ap- 
plicable. But  this  overlooks  the  right  of 
petitioner  to  have  defended  against  the  in- 
dictment,— the  right  which,  we  repeat,  he 
did  not  lose  by  pleading  its  defects  under 
the  then-existing  law. 

It  is  contended  by  petitioner  that  the 
trial  court,  in  imposing  sentence  and  judg- 
ment upon  him,  denied  him  the  constitution- 
al right  of  trial  by  jury,  and  that,  the 
offenses  charged  against  him  being  felonies, 
he  was  without  power  to  waive  a  jury  trial. 
Of  this  contention,  we  are  not  required  to 
express  opinion,  having  found  the  indict- 
ment against  him  insufficient. 

Judgment  reversed  and  cause  remanded 
to  the  District  Court  for  the  District  of 
Alaska,  Division  Ko.  1,  with  directions  to 
sustain  the  demurrer  to  the  indictment. 


(2tt  n.  S.  lO) 
A.  STRAUS,  Appt^ 

V. 

W.  L.  FOXWORTH. 
Pleading  (U  8,  214*)— Admission  bt  Db- 

MUBBXB^-CONCLUSION  OF  LaW. 

1.  An  allegation  in  a  complaint  attadcing 
the  validity  of  certain  tax  deeds,  that  the 
tax  sales  upon  whi<d&  thev  are  based  were 
"not  sufficiently  advertised,"  ii  a  conclusicm 
of  law  which  is  not  admitted  on  demurrer, 
where  no  facts  are  set  forth  in  the  com- 
plaint to  sustain  it. 

[Bd.  Note.— For  other  cases,  see  Pleading,  Cent 
Dig.  II  12-28%,  68,  526-534 ;    Dec  Dig.  HX  S1«-*1 

CouBTS  (|  887»)— Fbom  Tebbitobial  StJ- 
PBEi£B  CouBT— Following  Decision  Bb- 
low—Statdtoby  Construction  —  "In 
Accordance  with  this  Act." 

2.  The  construction  given  by  the  territo- 
rial supr^ne  court  to  the  words  ''in  accord- 
ance with  this  act/'  contained  in  N.  M. 
Laws  1890,  chap.  22,  §  26,  restricting  the 
grounds  on  which  "the  title  to  any  prop- 
erty sold  at  tax  sale  in  accordance  with  this 
acr'  may  be  attacked,  aa  meaning  "under 
this  act,"  is  not  so  clearly  erroneous  at 
to  justify  the  Federal  Supreme  Court  on 
appeal  in  rejectlnff  luefa  interpretation. 

[Bd.  Note.— For  ouer  oases,  see  Oourta,  Gent 
Dig.  55  10S2-1Q37;    Deo.  Dig.  |  887.* 

For  other  definitions,  see  Words  and  Phraeee, 
vol.  4.  p.  8465.] 

CJONSTITUnONAL  I/AW  ({  285*)— DXJB  Pbo- 

CESS  or  Law--Tax  Titles. 

3.  Restricting  the  grounds  for  attacking 
the  title  to  property  sold  at  tax  sales  un- 
der N.  M.  Laws  1899,  chap.  22,  as  is  done 
by  §  25  of  that  act,  does  not  take  property 

*  without   due    process   of   law   because    ita 


*For  other  cases  see  same  topic  A  5  numbbb  'n  Deo.  a  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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effect  is  to  prevent  asaailing  the  validity 

of   tax   deeds  for  noncompliance  with  the 

local    statutory    provisions    respecting   the 

making  and   preserving   of   proofs   m   the 

publication   and  posting  of  the  notice  of 

■ale. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  89  897-903;    Dec  Dig.  |  285.*] 

CONSTITUTIOKAL  LaW    (J   42*)— WHBW   VA- 
LIDITY MAT  BE  Assailed. 
4.  A    territorial    statute    governing    tax 
sales    cannot   be    attacked    on    the   ground 
that   it  may  be  so  construed   as  to  deny 
due  process  of  law,  but  the  plaintiff  must 
slicw  that  in  the  case  he  presents,  the  effect 
of  applying  the  statute  is  to  deprive  him  of 
his  property  without  due  process  of  law. 
tSd.  Note.— For  ottier  eases,  see  Constitutional 
Law,  Cent.  Dig.  U  89.  40;    Dec.  Dig.  |  42.«] 

[No.    191.] 

Submitted  October  20,  1013.     Decided  No- 
vember 17,  1013. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
decree  which  affirmed  a  decree  of  the  Dis- 
trict Court  for  the  County  of  Quay,  in  that 
territory,  sustaining  a  demurrer  to  and  dis- 
missing the  complaint  in  a  suit  to  quiet 
title.    Affirmed. 

See  same  case  helow,  16  N.  M.  442,  — 
L.R.A.(N.S.)  — ,  117  Pac.  831. 
The  facts  are  stated  in  the  opinion. 
Idessrs.    William    C.    Reid    and   James 
M.  Hervey  for  appellant. 
Messrs.  Harry  H.  McEIrcy  and  Harry 
gM.  Dougherty  for  appellee. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  a  suit  to  quiet  the  title  to  three 
tracts  of  land  in  Quay  county,  in  the  ter- 
ritory of  New  Mexico.  In  the  court  of 
first  instanoe  a  demurrer  to  the  complaint 
was  sustained,  and  the  plaintiff  declining  to 
amend,  a  decree  of  dismissal  was  entered, 
which  subsequently  was  affirmed  by  the  su- 
preme court  of  the  territory.  16  N.  M.  442, 
— L.ILA.(N.S.)  — ,  117  Pac.  831.  An  ap- 
peal from  the  decree  of  affirmance  brings 
the  case  here,  under  the  act  of  March  3, 
1885,  23  Stat,  at  L.  443,  chap.  355,  U.  8. 
Comp.  Stat.  1901,  p.  672. 

The  complaint  purported  to  state  four 
causes  of  action.  In  the  first,  embracing 
all  the  tracts,  it  was  alleged  that  the  plain- 
tiff was  the  owner  in  fee  simple,  and  that 
the  defendant  was  making  some  adverse 
elaim,  not  described.  In  the  others,  each 
embracing  a  single  tract,  the  plaintiff's 
ownership  was  reiterated,  and  it  was  alleged 
that  the  defendant  was  claiming  title  un- 
der tax  deeds  issued  in  consummation  of 
tax  sales  which  were  characterized  as  void 
for  designated  reasons.    But»  notwithstand- 


ing its  form,  the  complaint,  as  the  record 
discloses,  was  treated  in  both  of  the  terri- 
torial courts,  with  the  acquiescence  of  the 
parties,  as  intended  to  challenge  the  valid- 
ity of  the  tax  deeds  only  upon  the  grounds^ 
designated  in  the  las^ three  causes  of  action;* 
that  is,  as  if  the  general  charge  in  the  first 
cause  of  action  was  intended  to  be  re- 
strained and  limited  by  the  more  specific 
charges  in  the  others.  We  therefore  treat 
the  complaint  in  the  same  way. 

It  was  not  alleged  that  the  lands  were 
not  subject  to  taxation,  or  that  the  taxes 
on  account  of  which  the  sales  were  had 
were  in  any  wise  invalid,  or  that  the  taxes 
or  any  part  of  them  had  been  paid  or  ten- 
dered, or  that  they  had  not  been  delinquent 
for  such  a  period  as  justified  their  enforce- 
ment by  a  sale  of  the  lands,  or  that  the 
sales  were  in  any  wise  tainted  with  fraud,  or 
that  there  had  been  any  attempt  to  redeem 
the  lands,  or  any  of  them,  within  the  three 
years  allowed  therefor,  or  that  that  period 
had  not  elapsed  after  the  sales  and  before 
the  deeds  were  issued.  On  the  contrary,  the 
sole  grounds  on  which  the  complaint  assailed 
the  tax  title  were  (a)  that  the  sales  were 
"not  sufficiently  advertised;"  (b)  that  proof 
of  publication  of  the  notice  of  sale  was  not 
transmitted  by  the  printer  to  the  county 
collector  "immediately  after  the  last  publi- 
cation;" (c)  that  the  collector  did  not 
cause  to  be  made  an  affidavit  of  the  pubUe 
posting  of  the  notice  of  sale,  and  did  not 
cause  proof  of  publication  or  of  posting  to 
be  deposited  with  the  probate  clerk;  (d) 
that  the  probate  clerk  did  not  "carefully 
preserve"  any  such  proofs;  and  (e)  that  the 
amount  of  the  delinquency  sought  to  be 
satisfied  by  the  sales  was  in  one  instance 
16  cents,  and  in  another  24  cents,  more  than 
the  taxes  levied  on  the  particular  tract. 

Plainly,  the  allegation  that  the  sales 
were  "not  sufficiently  advertised"  was  pure- 
ly a  conclusion  of  law,  and  must  be  disre- 
garded. No  facts  being  set  forth  to  sus- 
tain it,  the  statement  of  the  conclusion  was 
merely  an  empty  assertion,  and,  under  the 
rule  that  a  demurrer  admits  only  facts 
well  pleaded,  the  conclusion  was  not  ad- 
mitted. 

The  charge  that  the  delinquency  sought 
to  be  satisfied  by  the  sales  was  in  excess  of 
the   taxes   levied   must  be  read   in  connee*^ 
tion  with  the  fact,  otherwise  appearing  in^ 
*the  complaint,  that  the  taxes  were  delin-* 
quent,  and  in  connection  with  the  statutory 
provisions  augmenting  the  delinquency  by 
designated  penalties  and  costs.     When  this 
is  done  it  is  quite  evident  that  the  amount 
sought  to  be  collected  was  not  excessive. 

The  remaining  objections  advanced  in 
the  complaint  are  founded  upon  a  failure  to 
comply  with  local  statutory  provisions  dl- 


*For  other  cases  see  same  topic  a  8  inniBBa  In  Dee.  a  Am.  Digs.  1907  to  date,  ft  R^'r  Indexee 
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recting  the  making  and  preserving  of  proofs 
of  the  publication  and  posting  of  the  notice 
of  sale.  The  supreme  court  of  the  terri- 
tory held,  in  effect,  that  compliance  with 
these  statutory  provisions  was  not  essential 
in  a  constitutional  sense  to  the  validity  of 
tax  sales,  and  therefore  that  the  territorial 
legislature  was  free  to  declare  that  non- 
compliance should  not  render  the  sales  in- 
valid; and  with  this  as  a  premise  the 
court  further  held  that  the  objections  could 
not  prevail,  because  the  statute  under 
which  the  sales  were  had  contained  a  pro- 
vision that  "no  bill  of  review  or  other  ac- 
tion attacking  the  title  to  any  property 
sold  at  tax  sale  in  accordance  with  this 
act  shall  be  entertained  by  any  court,  nor 
shall  such  sale  or  title  be  invalidated  by 
any  proceedings,  except  upon  the  ground 
that  the  taxes,  penalties,  interest,  and  costs 
had  been  paid  before  the  sale,  or  that  the 
property  was  not  subject  to  taxation." 
Laws  New  Mexico,  1S99,  chap.  22,  §  25. 

The  appellant  assigns  error  upon  this  rul- 
ing, and  insists  that  the  provision  just 
quoted  (a)  is  in  terms  restricted  to  sales 
made  "in  accordance  with  this  act,"  and  so 
cannot  be  applied  to  any  sale  wherein  some 
requirements  of  the  act  were  not  followed, 
and  (b)  is  repugnant  to  the  due  process  of 
law  clause  of  the  14th  Amendment  as  ap- 
plied to  the  territory  by  the  organic  act. 

The  supreme  court  of  the  territory  con- 
strued the  words  "in  accordance  with  this 
act"  as  meaning  "under  this  act,"  and  we 
^  think  this  was  right.  At  least,  we  cannot 
^say  that  it  was  manifestly  wrong,  as  must 
*  be  done*to  justify  us  in  rejecting  the  local 
interpretation  of  a  territorial  statute.  Fox 
T.  Haarstick,  156  U.  S.  674,  679,  39  L.  ed. 
676,  578,  15  Sup.  Ct.  Rep.  457;  Treat  v. 
Grand  Canyon  R.  Co.  222  U.  S.  448,  452, 
66  L.  ed.  265,  266,  32  Sup.  Ct.  Rep.  125. 
Of  course,  the  provision  was  intended  to 
have  some  operation  and  effect,  and  it  hard- 
ly could  have  any  if  restricted  to  sales  made 
in  accordance  with  the  act,  in  the  stricter 
sense,  for  such  sales  would  be  as  valid  with- 
out the  provision  as  with  it. 

While  statutes  authorizing  tax  sales  often 
provide  for  making  and  preserving  some 
designated  form  of  record  evidence  of  com- 
pliance with  the  requirements  respecting 
notice  of  the  sale,  the  subject  is  one  which 
rests  in  legislative  discretion,  being  quite 
apart  from  those  fundamental  rights  which 
are  embraced  in  a  right  conception  of  due 
process  of  law.  And  if  there  be  legislative 
provision  upon  the  subject,  it  does  not 
assume  the  dignity  of  an  essential  element 
of  due  process  of  law  in  the  constitutional 
sense  (Castillo  v.  McConnico,  168  U.  S.  674, 
683,  42  L.  ed.  622,  625,  18  Sup.  Ct  Rep. 
229),  but  belongs  to  that  class  of  regula- 
tions of  which  it  is  said  in  WUliama  t.  Al- 
bany County,  122  U.  S.  154,  104,  30  L.  ed. 


1088,  1089,  7  Sup.  Ct.  Rep.  1244:  "Where 
directions  upon  the  subject  might  original- 
ly have  been  dispensed  with,  or  executed 
at  another  time,  irregularities  arising  from 
neglect  to  follow  them  may  be  remedied 
by  the  legislature,  unless  its  action  in  this 
respect  is  restrained  by  constitutional  pro- 
visions prohibiting  retrospective  legisla- 
tion." We  are  not  here  concerned  with 
retrospective  legislation  or  with  any  pro- 
hibition of  it;  for,  as  before  shown,  the 
remedial  or  relieving  provision  was  em- 
bodied in  the  act  under  which  the  sales  were 
had. 

It  is  contended,  however,  that  the  re- 
medial or  relieving  provision  is  so  brood 
in  its  terms  as  to  give  effect  to  a  sale  not 
founded  upon  a  prior  assessment,  or  where 
no  opportunity  was  afforded  for  a  hearing 
in  opposition  to  the  tax,  and  therefore  that 
it  is  violative  of  due  process.  To  this  it  is 
a  sufficient  answer  to  repeat  what  was  said 
in  Castillo  v.  McConnico,  168  U.  S.  680,  42  ^ 
L.  ed.  624,  18  Sup.  Ct  Rep.  229,  in  dispoe-;] 
ing  of  a  like  contention  :*"But,  as  thus  stat-  • 
ed,  the  proposition  presents  a  purely  moot 
question.  The  plaintiff  in  error  has  no  in- 
terest to  assert  that  the  statute  is  uncon- 
stitutional because  it  might  be  construed  so 
as  to  cause  it  to  violate  the  Constitution, 
His  right  is  limited  solely  to  the  inquiry 
whether,  in  the  case  which  he  presents,  the 
effect  of  applying  the  statute  is  to  deprive 
him  of  his  property  without  due  process  of 
law." 

As  none  of  the  objections  advanced  in  the 
complaint  against  the  defendant's  tax  title 
appears  to  have  been  well  taken,  we  think 
the  demurrer  was  rightly  sustained. 

Decree  affirmed. 


(281  U.  8.  150) 

FRANK  A.  MUNSEY,  Plff.  in  Err., 

V. 

WESLEY  WEBB,  Administrator  of  the  Es- 
tate of  Samuel  T.  Pennington. 

Cabriers  (§  320*)— Elevators  —  Neoli- 
QENCE— Guarding  Opening. 

1.  The  duty  to  keep  an  elevator  door 
shut  while  the  car  is  in  motion,  or  to  g^ard 
the  open  space  with  the  extended  arm  of 
the  boy  in  charge,  cannot,  as  a  matter  of 
law,  be  said  not  to  exist  in  favor  of  all 
passengers,  whether  the  car  is  crowded  or 
not,  where  the  floors  of  the  building  pro- 
ject at  right  angles  into  the  elevator  well 
for  several  inches,  and  there  are  no  flangcMi 
or  pieces  of  metal  inclining  from  the  pro 
jecting  floors  to  the  shaft  wall. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S9  U18.  1126.  1149,  113S.  1160,  U67.  1179. 
1190,  la?,  1233,  1244,  1248,  1315-1325;  Dec  Dig.  I 
820.«] 

Carriers  (§  820*)— Proximate  Cause  — 
Elevator  Accident— Failu be  to  Guabd 
Opening. 

2.  Failure  to  close  the  elevator  door  or  to 


*For  other  eases  see  sam*  toplo  it  |  nvmbsb  In  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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guard  tbe  open  space  with  the  extended 
arm  of  the  boy  m  charge  cannot,  as  a 
matter  of  law,  be  said  not  to  be  the  prox- 
imate cause  of  the  death  of  a  passenger 
who  fell  into  the  opening  while  the  car 
was  ascending,  and  had  his  head  crushed 
between  the  floor  of  the  elevator  car  and  the 
floor  of  the  building,  which  projected  sev- 
eral inches  into  the  elevator  well  at  right 
angles,  with  no  flange  or  piece  of  metal  in- 
clining from  the  projecting  floor  to  the 
•baft  wall. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S9  HIS.  1126.  1149.  1133,  1160.  1167.  1179. 
U90.  1&7.   1233.  1244.  IMS,  U15-132S;     D«}.  Dig.  I 

no.*] 

[No.    40.] 

Argued  November  4,  5,  191.3.    Decided  No- 
vember 17,  1913. 

IN  ERROR  to  tbe  Court  of  Appeals  of 
tbe  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District  in  favor  of 
plaintiff  in  an  action  for  death.    Affirmed. 

See  same  case  below,  87  App.  D.  G«  185. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  A.  Douglas,  John  W. 
Price,  Hugh  H.  Obear,  Wilton  J.  Lambert, 
C  K.  Mount,  J.  Norment  Powell,  H.  H. 
Shelton,  Thomas  Ruffin  for  plaintiff  in  er- 
ror. 

Messrs.  Arthur  Peter,  Preston  B.  Ray, 
and  Julian  VV.  Whiting  for  defendant  in 
^  error. 

*  *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  against  the 
owner  of  a  building  for  causing  the  death 
of  the  plaintiff's  intestate  in  an  elevator  in 
which  the  deceased  was  being  carried  to  his 
place  of  employment,  Negligent  construc- 
tion and  negligent  management  of  the  ele- 
vator are  alleged.  The  plaintiff  had  a  ver- 
dict against  a  request  by  the  defendant  that 
one  be  directed  for  him,  the  judgment  was 
affirmed  by  the  court  of  appeals  (37  App. 
D.  C.  185),  and  the  defendant  brought  tlie 
case  here. 

The  elevator  ear  did  not  quite  fill  the 
well,  or  shaft,  and  the  bottom  of  the  floor 
that  it  was  approaching  projected  at  right 
angles  into  the  well  about  3^  inch(>s.  The 
«aear  was  equipped  with  a  collapsible  door, 
■»  which  was  open  at  the  time  of  the  accident, 
and  the  boy  in  charge  did  not  have  his 
arm  across  the  space  as  he  had  been  in- 
structed to  do.  Between  the  fourth  and  fifth 
floors  the  deceased  fell,  and  his  head  was 
caught  between  tbe  projecting  bottom  of  the 
Hfth  floor  and  the  floor  of  the  car  and  was 
«rushed.  Tlie  negligence  relied  upon  is  the 
leaving  of  the  door  open  and  failure  to 
jfnard  the  space;  the  not  having  a  flange  or 
piece  of  metal  inclining  from  the  projecting 


floor  to  the  shaft  wall,  and  the  failure  to  use 
an  emergency  switch,  the  quickest  means 
of  stopping  the  car,  the  boy  in  charge  not 
having  been  instructed  in  the  use  of  it, 

The  plaintiff  in  error  argued  at  some 
length  that  there  was  no  negligence,  because 
the  fall  of  deceased  was  something  wholly 
out  of  the  ordinary  course,  and  not  to  be 
foreseen;  or  that,  if  there  was  negligence  in 
any  sense,  it  was  not  the  proximate  cause 
of  tbe  death,  but  merely  a  passive  eondi* 
tion  made  harmful  by  tbe  fall.  Neither 
argument  can  be  maintained.  It  is  true 
that  it  was  not  to  be  anticipated  specifical- 
ly that  a  man  should  drop  from  internal 
causes  into  the  open  door  of  the  ear.  But 
the  possibility  and  the  danger  that  in  some 
way  one  in  the  car  should  get  some  part  of 
his  person  outside  the  ear  while  it  was  in 
motion  was  obvious,  and  was  shown  to  have 
been  anticipated  by  the  door  being  there.  In 
some  circumstances,  at  least,  it  was  a  dan- 
ger that  ought  to  be  and  was  guarded 
against.  It  is  said  that  the  danger  was 
manifest  only  when  the  ear  was  crowded, 
and  that  the  door  was  needed  only  for  that. 
If  the  duty  to  have  the  car  shut  on  all 
sides  had  been  created  with  reference  only 
to  conditions  different  in  kind  from  those  of 
the  accident,  it  may  be  that  the  plaintiff 
could  not  avail  himself  of  a  requirement  im- 
posed alio  intuitu.  The  Eugene  F.  Moran, 
212  U.  S.  466,  476,  63  L.  ed.  600,  604,  29 
Sup.  Ct.  Rep.  339.  But  the  accident  was 
similar  in  kind  to  those  against  which  the 
door  was  provided,  and  we  are  not  prepared^ 
to  say,  contrary  to  the  finding  of  the  jury,^ 
that* the  duty  to  keep  it  shut  or  to  guard* 
the  space  with  the  arm  did  not  exist  in 
favor  of  all  travelers  in  an  elevator  having 
the  structure  that  we  have  described.  It 
was  not  necessary  that  the  defendant  should 
have  had  notice  of  the  particular  method 
in  which  an  accident  would  occur,  if  the  pos- 
sibility of  an  accident  was  clear  to  the  ordi- 
narily prudent  eye.  Washington  &  G.  R. 
Co.  V.  Hickey,  166  U.  S.  521,  520,  527,  41 
L.  ed.  1101-1103,  17  Sup.  Ct.  Rep.  661,  1 
Am.  Neg.  Rep.  768. 

If  there  was  negligence,  it  very  proper- 
ly could  be  found  to  have  been  the  proxi- 
mate cause  of  the  death.  See  Milwaukee  A 
St.  P.  R.  Co.  V.  Kellogjr,  94  U.  S.  469. 
24  L.  ed.  250.  Even  if  it  were  true  that 
the  neglect  was  merely  a  passive  omission, 
the  deceased  was  invited  into  the  elevator, 
and  the  principle  of  the  trap  cases  would 
apply.  Corby  v.  Hill,  4  C.  B.  N.  S.  556,  663, 
27  L.  J.  C.  P.  N.  S.  318,  4  Jur.  N.  S.  612, 
6  Week.  Rep.  676;  Sweeny  v.  Old  Colony  & 
N.  R.  Co.  10  Allen,  368,  374,  87  Am.  Dec. 
04  i.  But  that  is  not  the  case.  The  de- 
fendant is  sued  for  having  crushed  tbe  head 
of  the  deceased  by  forces  that  be  put   in 


•For  other  cases  see  same  topio  it  |  numbsb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  IndezM 
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motion.  He  replies  that  it  would  not  have 
happened  but  for  the  unforeseen  fall  of  the 
deceased  without  the  defendant's  fault,  and 
to  this  the  plaintiff  rejoins  and  the  jury 
has  found  that  the  defendant  was  bound 
to  take  the  easy  precaution  which  he  had 
provided  against  any  and  all  ways  by  which 
a  passenger's  body  could  get  outeide  the  car 
while  it  was  going  up.  Hayes  v.  Michigan 
C.  R.  Go.  Ill  U.  S.  228,  241,  28  L.  ed.  410, 
416,  4  Sup.  Ct.  Rep.  369;  Choctaw,  0.  dt  G. 
R.  Co.  V.  Holloway,  191  U.  S.  334,  339,  48 
L.  ed.  207,  210,  24  Sup.  Ct.  Rep.  102.  The 
whole  question  comes  down  to  whether  we 
are  prepared  to  say  as  matter  of  law, 
against  the  finding  of  the  jury,  that,  in  an 
elevator  constructed  as  this  was,  with  a 
special  source  of  danger  in  the  shaft  out- 
side the  car,  to  require  the  defendant  to 
guard  the  door  space  m  tranaitUf  at  his 
peril,  is  too  strict  a  rule.  We  cannot  go  so 
far.  McDonald  t.  Toledo  Consol.  Street  R. 
Co.  20  C.  C.  A.  322,  43  U.  S.  App.  79,  74  Fed. 
104,  109. 
There  was,  perhaps,  evidence  sufficient  to 
ifi  warrant  a  finding  that  there  was  negligence 
*  in  not  stopping  the  car*after  the  fall  and 
before  the  harm  was  done,  and  a  finding  on 
that  ground  would  not  open  the  questions 
that  have  been  discussed;  but  we  have  pre- 
ferred to  deal  with  the  case  on  the  matters 
principally  argued,  as  they  seem  to  offer  the 
most  obvious  reasons  for  the  verdict,  and 
therefore  have  assumed  that  the  jury  found 
the  facts  and  standard  of  conduct  to  be  as 
we  have  supposed. 
Judgment  affirmed* 


(231  U.  8.  167) 

JOHN  R.  BUCH8ER,  Appt^ 
▼. 

ANNIE  BUCHSER  and  W.  W.  Zent,  as 
Guardian  ad  litem  for  Hans  R.  Buchser, 
Roland  H.  Buchser,  and  Hillman  A.  Buch- 
ser, Minors. 

Husband  and  Wife  (S  252*)— Rights  on 
Death  of  Entbyman— CoiiMUNiTY  Prop- 
erty. 

There  is  nothing  in  the  Federal  laws 
which  prevents  the  application,  where  a 
patent  has  been  issued  to  a  homestead  en- 
try man,  of  the  rule  of  the  local  law  that 
land  in  the  state  acquired  by  a  husband 
under  the  homestead  laws  is  the  community 
property  of  the  entryman  and  his  wife. 

[Efl.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  i  893 :    Dec  Dig.  S  2S2.*] 

[No.  641.] 

Submitted  November  3,  1013.    Decided  No- 
vember 17,  1913. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  District  Court  for  the  Eastern 
District  of  Washington,  sustaining  a  de- 
murrer to  and  dismissing  the  bill  in  a  suit 
to  quiet  title.     AfHrnied. 

See  same  case  below,  121  C.  C.  A.  212, 
202  Fed.  854. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fred  M.  Dudley,  \V.  E.  CaN 
len,  and  David  Herman  for  appellant. 

Messrs.  Frank  T.  Post,  B.  B.  Ada  ma, 
John  Salisbury,  and  W.  W.  Zent  for  ap- 
pellees. ^ 

*  Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  a  bill  to  quiet  title,  alleging  that 
the  plaintiff,  a  married  man.  made  entry 
and  acquired  title  to  the  land  in  question 
under  the  homestead  laws  of  the  United 
States  by  patent  issued  December  17, 
1D03;  that  thereafter  his  wife  died,  and  that 
the  defendants,  the  children  of  the  marriage, 
claim  an  interest  in  the  land.  Bv  the  laws 
of  the  state  of  Washington,  in  which  the 
property  is  situated,  it  became  community 
property  unless  the  statutes  of  the  United 
States  furbid.  Teynor  v.  Heibie,  74  Wash. 
222,  4G  L.K.A.  (N.  S.)  1033.  133  Pac.  1.  On 
that  point  we  foilow  the  Washinstun  de<'i- 
sions.  There  was  a  demurrer,  which  was  sus- 
tained by  the  district  court  (sub  nom. 
Buchser  v.  Morss,  196  Fed.  677),  and  by  the 
circuit  court  of  appeals  (121  C.  0.  A.  212, 
202  Fed.  854). 

There  is  no  doubt,  of  course,  that  until 
the  title  is  completed  the  laws  of  the 
United  States  control.  Wadkins  v.  Pro- 
ducers Oil  Co.  227  U.  S.  368,  57  L.  ed.  661, 
33  Sup.  Ct.  Rep.  380;  Bernier  v.  Bernier, 
147  U.  S.  242,  37  L.  ed.  162,  13  Sup.  Ct  Rep. 
244;  Hall  v.  Russell,  101  U.  S.  503,  25  U 
ed.  820;  Gibson  v.  Chouteau,  13  Wall.  92,  20 
L.  ed.  634.  But  when  the  title  has  passed, 
then  the  land  "like  all  other  property  in 
the  state  is  subject  to  state  legislation." 
Wilcox  v.  Jackson,  13  Pet.  498,  617,  10  L. 
ed.  264,  273;  Irvine  v.  Marshall,  20  How. 
668,  564,  15  L.  ed.  094,  997;  McCune  v. 
Essig,  199  U.  S.  382,  390,  50  L.  ed.  237, 
241,  26  Sup.  Ct.  Kep.  78.  If  the  United 
States  could  impress  a  peculiar  character 
upon  land  within  a  state  after  parting  with 
all  title  to  it,  at  least  the  clearest  expres- 
sion would  be  necessary  before  such  a  re- 
sult could  be  reached.  Wright  v.  Morgan^ 
191  U.  S.  55.  58,  48  L.  ed.  89,  93,  24  Sup. 
Ct.  Rep.  6.  But  it  has  not  tried  to  do  any- 
thing of  the  sort. 

Ko  one  would  doubt  that  this  title  wmm 
subject  to  the  same  incidents  as  any  other 
io  far  as  events  subsequent  to  its  acquis!- 
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oonotmed.  Sm  Wright  ▼.  Mor- 
gan, mipim.  It  oonld  be  lost  by  adveno 
•eeapation  for  the  time  preieribed  by  state 
law,  and  in  a  atate  that  adopted  the  eom- 
cmoB  lav  ae  to  dower,  it  would  be  subject 
•  to  dower^if  the  settler  subsequently  married. 
The  only  semblanoe  of  diffieolty  is  due  to 
the  eoineidenoe  in  time  of  the  acquisition 
of  a  separate  right  by  the  settler  and  the 
bq^inning  of  a  community  right  in  the  wife. 
But  this  is  by  no  means  an  extreme  illustntp 
tion  of  the  dirision  of  an  indirisible  instant 
that  is  practised  1^  the  law  whenever  it  is 
neeessary.  A  statute  may  giro  a  man  a 
right  of  action  against  another  for  caus- 
ing his  death,  that  accrues  to  him  at  the 
instant  that  he  is  vimu  e#  mortuus.  Hig- 
gina  ¥•  Oantral  Naw  England  4  W.  B.  Oow 


166  Mass.  176,  179,  81  Am.  St.  Rep.  644,  29 
N.  E.  634.  In  the  present  case  tbe  acquisi- 
tion under  the  United  States  law  is  com- 
plete, and  that  law  has  released  its  control 
before  the  state  law  lays  hold,  and,  upon 
grounds  in  no  way  connected  or  interfer- 
ing with  the  policy  of  Congress,  brings  the 
community  rSgime  into  play.  The  special 
family  relations  thus  created  are  not  like 
contracts  with  third  persons  impliedly  for- 
bidden by  the  act  of  March  3,  1891,  chap. 
661,  f  6,  26  Stat,  at  L.  1097,  amending 
Rer.  Stat.  §  2290,  U.  S.  Comp.  Stat  1901, 
p.  1389.  They  are  consistent  with  the 
policy  of  the  statute,  which  is  to  enable  the 
settler  and  his  family  to  secure  a  home. 
See  I  2291,  U.  S.  Comp.  Stat.  1901,  p.  1390. 
Peerea  afllrmed* 
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LOUISVILLE  ft  NASHVILLE  RAILROAD 

COMPANY,  Appt., 

▼. 

GREEN  GARRETT  et  al^  Individually  and 
as  Constituting  the  Railroad  Comnmiion 
of  Kentuclcy. 

Courts  (§  3(>3*)— Feoebal  CouBxa— Jubib- 
DicTioM— Questions  Not  All  Fbdebal. 

1.  All  the  questions  in  the  case,  local  aa 
well  as  Federal,  may  be  determined  by  a 
Federal  circuit  court  upon  an  application 
for  a  preliminary  injunction  to  restrain  tha 
enforcement  of  a  state  statute  upon  the 
ground  of  its  unconstitutionality,  made  un- 
der the  act  of  June  18,  1910  (36  Stat,  at 
L.  439,  chap.  309),  §  17,  which  requires  a 
hearing  before  three  judges,  and  authorizes 
an  appeal  to  the  Federal  Supreme  Court. 
■~tBd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SB  799.  800 :    Dec.  Dig.  I  SeS.'l 

Coubts  (8  385*)— Appeal  —  Fbom  CiBCUit 
CouBT  —  Extending  Review  Betono 
Fedebal  Question. 

2.  The  Federal  Supreme  Court,  on  an  ap- 
peal from  a  circuit  court,  taken  under  the 
act  of  June  18,  1910,  §  17,  to  review  an 
order  denying  an  application  befon*  three 
judges  for  a  preliminary  injunction  to  re- 
strain the  enforcement  of  a  state  statute  on 
the  ground  of  its  unconstitutionality,  may 

consider  all  the  questions  in  the  case,  local    ject  of  judicial  inquiry, 
as  well  as  Federal. 
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places  of  destination  therein  mentioned,  will 
not  be  enjoined,  if  such  order  is  otherwise 
valid,  because  the  maintenance  by  the  com- 
plaining carrier  of  other  rates  to  otlier  dis- 
tillery stations  on  its  road,  not  yet  passed 
upon  by  the  commission,  may  bring  about 
the  unjust  discrimination  and  undue  prefer- 
ence which  Ky.  Stat.  S§  817  and  819  forbid. 
[Bd.  Note.— For  otber  cases,  see  Carriers,  Cent. 
Dig.  85  13,  16-18.  20,  24;    Dec.  Dig.  fi  18.*] 

CABBIEBS    ({    2*)— CONSTITUTIU.N'AL    LaW    (| 

318*)— "Due  Pbocess  ok  Law*— *'I:qual 

Pbotection  of  the  Law"— Kate  Uequ- 

lation—judicial  k|pvie\v. 

6.  The  failure  of  the  Kentucky  act  of 
March  10,  1900,  to  provide  for  an  appeal 
to  any  court  from  the  final  order  of  the 
state  railroad  commission  fixing  maximum 
freight  rates  under  tiie  authority  of  that 
statute,  or  for  a  judicial  review  of  the  rea- 
sonableness of  the  prescribed  rates  before 
they  become  effective,  does  not  invalidate 
such  statute  as  operating  to  deprive  the  car- 
rier of  its  property  witTiont  due  process  of 
law,  or  to  deny  to  it  the  equal  protection  of 
the  laws,  contrary  to  U.  S.  Const.,  14th 
Amend.,  where  the  statute  does  not — ^un- 
less  bv  its  separable  penal  provisions— 
deny  t)ie  carrier  the  right  of  access  to  the 
courts  for  the  purpose  of  determining  any 
matter  which  would  be  the  appropriate  sub- 


[Bd.  Note.— For  other  casea,  see  Courts.  Cent 
Dig.  S9  1022-1026,  1931 ;    Dec.  Dig.  |  885.*] 

CJONSTITUTIONAL  LAW  (J  80* )— DELEGATION 

or  JuDicLaL  Po WEB— Rate  Regulation 

3.  Judicial    powers    were    not    conferred 

upon  the   Kentucky   Railroad  Commission, 

contrary  to  Kv.  Const.  §§  27,  28,  109,  135. 

by  the  act   of   March   10,   1900    ( Carroll's 

^y.  Stat.  1909),  §  820a,  authorizing  such 

eommiasion,  upon  complaint  that  the  rates 

of  any  railroad  company  are  extortionate, 

or  upon  its  own  information  to  that  effect, 

to  fix  reasonable  rates,  if,  after  a  hearins, 

it  finds  the  rates  to  be  extortionate,  sucli 

rate  order  to  be  "in  full  force  and  effect'* 

at  the  expiration  of  ten  days  after  notice, 

subject  to  revocation  and  modification  by 

the  commission. 

fBd.  Note.— For  otber  eases,  see  Constitutional 
Law,  Cent.  Dig.  |8  140,  148-147 ;    Dec.  Dig.  |  80.*] 

Cabbiebs  (§  18*)— Injunction  —  Against 
Rate  Regulation  —  Sufficienct  of 
Bill. 

4.  General  allegations  in  a  bill,  attacking 
an  order  of  a  state  railroad  commission  fix- 
ing maximum  freight  rates,  which  in  sub- 
stance state  the  judgment  of  the  pleader 
as  to  what  the  evidence  before  the  com- 
mission did  not  "establish"  or  "tend  to  es- 
tablish," are  wholly  insufficient  to  justify 
a  court  in  enjoining  the  enforcement  of  the 
rate-making  order  upon  the  ground  that  the 
commission  either  had  denied  the  hearing 
contemplated  by  statute,  or,  by  its  arbi- 
trary action,  had  been  guilty  of  an  abuse 

of  power. 

[Bd.  Note.— For  other  eases,  see  Carriers,  Cent. 
Dig.  98  13.  16-18.  20.  24:    Dec.  Dig.  8  18.*] 

Cabbiebs  ({  18*)— Injunction  —  Against 
Rate  Regulation— Discbimi nation. 
6.  The  enforcement  of  an  order  of  the 
Kentucky  Railroad  Commission,  fixing 
maximum  intrastate  freight  rates  on  dis- 
tiller's raw  materials  and  supplies  from 
certain    specified    places    of    origin    to    the 


FBd.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  88  4,  5;  Doc.  Dig.  8  2;*  Constitutional  Law, 
Cent.  Dig.  8  949 :    Dec.  Dig.  8  818.* 

For  other  deflnittons,  see  Words  and  Phrases* 
▼ol.  3.  pp.  2227-2257  ;  Toi.  8,  p.  7&44:  vol.  8,  pp. 
1423-2426.] 

Cabbiebs  (J  IS*)— Coubtb— Judicial  Re- 
view OF  Rate  Regulation. 

7.  A  rate-making  order  of  the  Kentucky 
Railroad  Commission,  made  pursuant  to 
the  Kentucky  act  of  March  10,  1900,  au- 
thorizing such  commission,  upon  complaint 
that  the  existing  rates  of  a  carrier  are  ex- 
tortionate, to  fix  reasonable  rates  if,  after 
a  hearinff,  it  finds  the  rates  to  be  extor- 
tionate, 18  not  subject  to  revision  of  the 
Federal  courts  upon  the  questions  of  fact 
as  to  the  reasonableness  of  the  particular 
rates  existinp^  at  the  time  the  order  was 
made,  as  well  as  of  those  fixed  by  the  com- 
mission. 

gBd.  Note.— For  other  cases,  see  Carriers,  ConU 
.  88  X8,  16-18.  20.  24;    Dec.  Dig.  8  18.* j 

Cabbiebs  (S  18*)— Injunction  —  Againbt 
Rats  Regulation  —  Sufficiency  or 
Bill. 

8.  A  case  of  confiscation  entitling  a  car^ 
rier  to  injunctive  relief  against  an  order 
fixing  maximum  intrastate  freiglit  rates  on 
certain  commodities  between  specified  points 
is  not  made  by  a  bill  which,  apart  from 
general  averments,  merely  alleges  that  cer- 
tain specified  losses  in  revenue  will  result, 
without  any  showing  as  to  the  value  of 
the  property  employed,  the  expense  of  opera- 
tion, or  the  return  which  will  be  permitted 
unrlor  tho  rates  prrpcrihrd. 

[Bd.  Note.— For  otber  cases,  see  Carriers,  CanU 
Dig.  8S  13,  16-18,  20,  24:    Dec.  Dig.  8  1^*1 

Constitutional  Law  (|  135*)— Impaibino 
Contkact  Obligations— Rate  Uequla- 

TION. 

9.  A  carrier  cannot  assert,  as  against 
the  operation  of  a  rate-making  order  of  the 
state  railroad  commission,  made  under  the 
authority  of  the  Kentucky  act  of  March  10» 
1000,  the  constitutional  protection  of  a 
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irmct  right  under  lit  charter  to  ehsrge  cer- 
tain rates,  where,  subsequent  to  such  stat- 
ute, but  prior  to  the  making  of  such  order, 
Its  charter  became,  by  the  carrier's  own 
▼oluntary  act,  subject  to  legislatiye  altera- 
tion, since  the  commission's  order  fixine 
rates  is  a  legislative  act  under  delegated 
power. 

CBd.  Note.— For  other  cases,  see  CoiiBtitutional 
Law,  Cent.  Dig.  S8  8a)-387 ;    Dec.  Dig.  |  13S.^ 

Statutes  (|  64*)— Invalid  in  Pabt. 

10.  The  validity  of  the  provisions  of  the 
Kentucky  act  of  March  10,  1900,  govern- 
ing rate  making  by  the  state  railroad  com- 
mission, is  not  affected  by  the  possible 
invalidity  of  the  penalty  attached  by  the 
statute  to  the  disobedience  of  the  commis- 
sion's order.  ^    ^ 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent 
Dig.  H  68-e6.  196:    Dec.  Dig.  |  64.*] 

CouxERCZ  (I  ID*)— State  Regulation  of 
Local  Rates  of  Interstate  Cabbibb— 
Conqeessional  Inaction. 

11.  Congressional  inaction  on  the  sub- 
ject leaves  each  state  free  to  establish  maxi- 
mum intrastate  rates  for  interstate  car- 
riers which  are  reasonable  in  themselves, 
although  the  state's  requirements  may  nec- 
essarily disturb  the  existing  relation  be- 
tween interstate  and  intrastate  rates  as  to 
places  within  zones  of  competition  crossed 
by  the  state  boundary  line. 

[Bd.  Note.— For  other  cases,  «ee  Commerce. 
Gent.  Dig.  |  8;    Dec.  Dig.  S  10.*] 

Cabbiebb  (1 18*)— Parties— In  Suit  to  En- 
join Repabatioh  Obdeb  of  Railboad 
Commission. 

12.  Those  persons  awarded  specified 
amounts  by  a  state  railroad  commission  un- 
der the  supposed  authority  of  Ky.  Stat. 
If  821,  829,  in  reparation  for  payments 
previously  made  to  a  carrier  for  transpor- 
tation in  excess  of  the  rates  found  by  such 
commission  to  be  reasonable,  whica  awards, 
on  being  filed,  could  be  enforced  by  proceed- 
ings in  the  state  courts,  are  necessary  par- 
ties  to  a  suit  in  a  Federal  court  to  restrain 
the  enforcement  of  the  reparation  order. 

fXd.  Note.— For  other  oasea,  see  Carriers.  Cent. 
Dig.  H  U,  16-18,  20,  M :    Dec.  Dig.  |  18.*] 

[No.  23.] 

Argued  April  4,  1012.    Decided  December  1, 

1013. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Kentucky  to  review  a  decree  denying  an 
interlocutory  injunction  to  restrain  the  en- 
forcement of  a  rate-making  order  of  the 
Kentucky  Railroad  Commission.     Aflirmed. 

See  same  case  below,  186  Fed.  176. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  li.  Stone,  Albert  S. 
Brandeis,  William  6.  Dearing,  and  Wil- 
lism  A.  Colston  for  appellant. 

^fessrs.  Fdward  W.  Tlines,  James  Gnr« 
netf,  Charles  C.  McChord,  J.  Van  Norman. 
John  F.  Lockctt,  and  Mr.  James  Breathitt, 
Attorney  General  of  Kentucky,  for  appel- 


*  Mr.  Justice  Hnghes  delivered  the  opin-* 
ion  of  the  court: 

This  is  an  appeal  from  an  order  denying 
a  motion  for  an  interlocutory  injunction. 
Louisville  A  N.  R.  Co.  v.  Siler,  186  Fed. 
176.  The  motion  was  heard  by  three  judges, 
and  the  appeal  is  taken  under  §  17  of  the 
act  of  June  18,  1010,  chap.  300,  36  Stat,  at 
L.  530,  667. 

The  suit  was  brought  by  the  Louisville 
A  Nashville  Railroad  Company,  a  corpo- 
ration organized  under  the  laws  of  Ken- 
tucky, to  enjoin  the  enforcement  of  two  or- 
ders made  by  the  Railroad  Commission  of 
that  state  on  August  10,  1010.  One  of  these 
orders  prescribed  maximum  freight  rates 
for  certain  intrastate  traffic;  that  is,  for 
the  transportation  of  corn,  rye,  barley, 
malt,  empty  barrels,  boxes,  etc.,  from  three 
points  of  origin, — Louisville,  Covington,  and 
Newport, — to  sixteen  points  of  destination 
in  Kentucky.  The  second  order  awarded 
specified  amounts  in  reparation  for  pay- 
ments previously  made  to  the  carrier  for 
such  transportation  in  excess  of  the  rates 
found  to  be  reasonable. 

For  many  years,  the  railroad  company 
had  given  special  rates  to  the  owners  of  dis- 
tilleries along  its  lines  in  Kentucky  for  the 
transportation  of  the  commodities  above 
mentioned,  which  constituted  their  raw  ma- 
terials and  supplies.  These  rates  were  with- 
drawn on  March  25,  1010,  and  what  ara 
described  as  the  standard  rates  of  the  com- 
pany, that  is,  those  which  had  theretofore 
been  charged  to  others  than  distillers,  were 
substituted.  Thereupon,  numerous  dis- 
tillery companies  complained  to  the  Rail- 
road Commission  of  the  state,  insisting  that^, 
the  new  rates  were  exorbitant  and  that  theg 
former  rates  were  just* and  reasonable.* 
After  hearing,  the  commission  sustained  the 
contention  of  the  petitioners,  and  fixed  the 
maximum  rates  in  question.  These  rates 
were  the  same  as  the  special  rates  which, 
prior  to  March  25,  1010,  the  railroad  com- 
pany had  given  to  the  distillery  companies; 
but,  by  the  commission's  order,  the  rates  as 
fixed  were  made  applicable  to  the  transpor- 
tation between  the  points  stated,  of  the  de- 
scribed commodities,  without  distinction  as 
to  persons  or  as  to  the  use  to  be  made  of 
the  commodities  by  the  consignees. 

The  statute  under  which  the  commission 
acted,  in  establishing  these  rates,  is  that 
of  March  30,  1000,  known  as  the  McChord 
act  (Ky.  Stat.  §  820a,  Carroll's  ed.  1900).t 
It   provides   in   substance   that  when   com- 

tThis  statute  is  set  forth  in  full  in  Mc- 
Chord v.  Louisville  &  N.  R.  Co.  183  U.  S. 
483,  485,  46  L.  ed.  280,  290.  22  Sup.  Ct.  Rep. 
165,  and  in  Siler  v.  Louisville  A  N.  R.  Co. 
213  U.  S.  176,  178-180,  53  L.  ed.  763~755, 
20  Sup.  Ct.  Rep.  451. 


•For  other  cases  see  same  topic  A  {  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
84  8.  C- 
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plaint  shall  be  made  to  tbe  Railroad  Com- 
tnisBion,  accusing  any  railroad  companj  of 
-charging  extortionate  rates,  or  when  the 
•commission  shall  receive  information  or 
have  reason  to  believe  that  such  rates  are 
being  charged,  it  shall  be  its  duty  "to  hear 
and  determine  the  matter  as  speedily  as 
possible."  The  commissioners  are  to  give 
the  company  complained  of  not  less  than 
ten  days'  notice,  stating  the  time  and  place 
of  hearing  and  the  nature  of  the  complaint 
or  matter  to  be  investigated.  They  "shall 
hear  such  statements,  argument,  or  evidence 
oflTered  by  the  parties  as  the  commission 
may  deem  relevant,  and  should  the  com- 
mission determine  that  the  company  or  cor- 
poration is,  or  has  been,  guilty  of  extor- 
tion, said  commission  shall  make  and  fix 
a  just  and  reasonable  rate,  toll,  or  com- 
pensation, which  said  railroad  company  or 
corporation  may  charge,  collect,  or  receive 
for  like  services  thereafter  rendered.'*  The 
rate  so  flxed  is  to  be  entered  as  an  order 
^  on  the  record  book  of  the  commission;  a 
^  copy  thereof  is  to  be  mailed  to  a  representa- 
«  tive  of  the  railroad  company  ^affected,  and 
it  is  to  be  "in  full  force  and  effect  at  the 
expiration  of  ten  days  thereaiter,  and  may 
be  revoked  or  modified  by  an  order  likewise 
entered  of  record."  If  the  railroad  com- 
pany, or  any  officer,  agent,  or  employee 
thereof,  charges  a  greater  rate  for  like 
services  thereafter,  "said  company  .  .  . 
and  said  ofHcer,  agent,  or  employee,  shall 
each  be  deemed  guilty  of  extortion,  and 
upon  conviction  shall  be  fined  for  the  first 
•offense  in  any  sum  not  less  than  $500,  nor 
more  that  $1,000,  and  upon  a  second  con- 
viction, in  any  sum  not  less  than  $1,000 
nor  more  than  $2,000,  and  for  a  third 
jind  succeeding  conviction  in  any  sum  not 
less  than  $2,000  nor  more  than  $5,000." 
The  circuit  court,  in  the  appropriate 
.counties  as  prescribed  by  the  statute,  is  to 
have  jurisdiction  of  such  prosecutions, 
which  are  to  be  by  indictment. 

The  bill  attacked  the    statute    and    the 

miction  of  the  commission,  as  violative  of  the 

rights  secured  to  the  complainant  by  the 

Federal    Constitution.        Objections    were 

also    made    under    the    Constitution    and 

-statutes  of  the  state.    Demurrers  were  filed, 

but  upon  these  no  decision  was  made.    The 

motion    for    preliminary     injunction     was 

heard  upon  bill  and  affidavits.    In  denying 

-the  motion,  the  court  did  not  pass  upon  the 

validitv  of  the  second  order,  as  it  was  of 

-the  opinion  that  those  in  whose  favor  the 

jiward   of  reparation  had  been  made  were 

"necessary  parties  in  interest;"  these  had 

not  been  brought  in.    186  Fed.  176,  203. 

First.  The  order  fixing  rates. 

Because  of  the  Federal  questions  raised 

iby  the  bill  the  circuit  court  had  jurisdiction 


and  was  authorized  to  determine  all  the 
questions  in  the  case,  local  as  well  as 
Federal.  Siler  v.  Louisville  &  N.  R.  Co.  213 
U.  8.  175,  191,  63  L.  ed.  753,  757,  29  Sup. 
Ct.  Rep.  451.  A  similar  rule  must  be 
deemed  to  govern  the  application  for  pre- 
liminary injunction  under  the  statute^ 
which  requires  a  hearing  before  three o 
judges,  and  authorizes  an*appeal  to  this* 
court.  36  Stat,  at  L.  557,  chap.  309.  This 
statute  applies  to  cases  in  which  the  pre- 
liminary injunction  is  sought  in  order  to 
restrain  the  enforcement  of  a  state  enact- 
ment upon  the  ground  of  its  "unconstitu- 
tionality." The  reference,  undoubtedly,  is 
to  an  asserted  conflict  with  the  Federal 
Constitution,  and  tlie  question  of  unconsti- 
tutionality, in  this  sense,  must  be  a  sub- 
stantial one.  But,  where  such  a  question 
is  presented,  the  application  is  within  the 
provision,  and  this  being  so,  it  cannot  be 
supposed  that  it  was  the  Intention  of  Con- 
gress to  compel  the  exclusion  of  other 
grounds,  and  thus  to  require  a  separate 
motion  for  preliminary  injunction,  and  a 
separate  hearing  and  appeal,  with  respect 
to  the  local  questions  which  are  involved  in 
the  case,  and  would  properly  be  the  subject 
of  consideration  in  determining  the  pro- 
priety of  granting  an  injunction  pending 
suit.  The  local  questions  arising  under  the 
state  Constitution  and  statutes  were  there- 
fore before  the  circuit  court  and  the  appeal 
brings  them  here.  They  may  be  first  con- 
sidered. 

1.  It  is  objected  that  the  act  of  March  lO^^ 
1900,  violates   §§  27,  28,   109,  and  136  ofg 
the  state  Constitutionf  by  •undertaking  to* 
confer  judicial  powers    upon    the    commis- 
sion.    By   these  sections,   provision  is   ex- 

fThe  provisions  referred  to  are  as  fol- 
lows: 

"Section  27.  The  powers  of  the  govern- 
ment of  the  commonwealth  of  Kentucky 
shall  be  divided  into  three  distinct  depart- 
ments, and  each  of  them  be  confined  to  a 
separate  body  of  magistracy,  to  wit:  Tliose 
which  are  legislative  to  one;  those  which 
are  executive  to  another;  and  those  which 
are  judicial  to  another. 

"Section  28.  No  person,  or  collection  of 
persons,  being  of  one  of  those  departments, 
shall  exercise  any  power  properly  belong- 
ing to  either  of  "the  others,  except  in  the 
instances  hereinafter  expressly  directed  or 
permitted." 

"Section  109.  Tlie  judicial  power  of  the 
common wealtli,  both  as  to  matters  of  law 
and  equity,  shall  be  vested  in  the  senate 
when  sitting  as  a  court  of  impeachment, 
and  one  supreme  court  fto  be  styled  the 
court  of  appeals),  and  the  courts  established 
by  this  Constitution." 

"Section  135.  No  courts  save  those  pro- 
vided for  in  this  Constitution  shall  be  estab- 
lished." 
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fdidtly  made  lor  three  distinct  depart- 
ments of  government;  the  jndijcial  power  of 
the  commonwealth  is  vested  in  the  eourts 
established  by  the  Constitution,  and  no 
judicial  power  can  be  exercised  by  any 
other  officer  except  those  thus  named  un- 
less  authorized  by  some  other  provision  of 
that  instrument.  Roberts  v.  Hackney,  109 
Kj.  265,  268,  68  S.  W.  810,  59  S.  W.  328; 
Pratt  V.  Breckinridge,  112  Ky.  1,  66  S.  W. 
136,  66  8.  W.  405. 

So  far  as  we  are  advised,  the  court  of  ap- 
peals of  Kentucky  has  not  passed  upon  the 
validity  of  the  act  in  question;  and  this 
court  has  often  expressed  its  reluctance  to 
adjudge  a  state  statute  to  be  in  conflict 
with  the  Constitution  of  the  state  before 
that  question  has  been  considered  by  the 
state  tribunals, — to  which  it  properly  be- 
longs,— ^onless  the  case  imperatively  de- 
mands such  a  decision.  Pelton  v.  Com- 
mercial Nat.  Bank,  101  U.  S.  143,  144,  25 
L.  ed.  901;  Michigan  C.  R.  Co.  v.  Powers, 
201  U.  8.  246.  291,  50  L.  ed.  744,  760,  26 
Sup.  Ct.  Rep.  459.  Here,  the  argument 
against  the  statute  is  not  of  thst  compelling 
eharacter. 

It  has  frequently  been  pointed  out  that 
prescribing  rates  for  the  future  is  an  act 
legislative,  and  not  judicial,  in  kind.  Inter- 
state Commerce  Commission  v.  Cincinnati, 
N.  O.  ft  T.  P.  R.  Co.  167  U.  S.  479,  499,  42 
L.  ed.  243,  263,  17  Sup.  Ct.  Rep.  896; 
McChord  v.  Louisville  &  N.  R.  Co.  183  U.  S. 
483,  495,  46  L.  ed.  289,  295,  22  Sup.  Ct. 
Rep.  165;  Prentis  v.  Atlantic  Coast  Line 
Co.  211  U.  &  210,  226,  63  L.  ed.  150,  158, 
29  Sup.  Ct.  Rep.  67 ;  Knoxville  v.  Knoxville 
Water  Co.  212  U.  S.  1,  8,  53  L.  ed.  371,  378, 
29  Sup.  Ct.  Rep.  148.  It  pertains,  broadly 
speaking,  to  the  legislative  power.  The 
legislature  may  act  directly,  or,  in  the 
absence  of  constitutional  restriction,  it 
may  commit  the  authority  to  fix  rates  to  a 
subordinate  body.  Stone  v.  Farmers'  Loan 
ft  T.  Oo.  116  U.  S.  307,  336,  29  L.  ed.  636, 
646,  6  Sup.  Ct.  Rep.  334,  388,  1191;  Rea- 
gan ▼.  Farmers'  Loan  ft  T.  Co.  154  U.  S. 
362,  393,  394,  38  L.  ed.  1014,  1022,  4 
Inters.  Com.  Rep.  660,  14  Sup.  Ct  Rep. 
1047;  Atlantic  Coast  line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  1, 
19,  51  L.  ed.  933,  941,  27  Sup.  Ct.  Rep. 
685,  11  Ann.  Cas.  398;  Honolulu  Rapid 
Transit  ft  Land  Co.  v.  Hawaii,  211  U.  S. 

e282,  291,  53  L.  ed.   186,  188,  29   Sup.  Ct. 

§Rep.  65;   Grand  Trunk  Western  R,  Co.  v. 

•  Railroad  Commission,  221 'U.  S.  400,  403, 
65  L.  ed.  780,  787,  31  Sup.  Ct.  Rep.  537. 
The  Railroad  Commission  of  Kentucky  was 
established  by  §  209  of  the  Constitution 
(adopted  in  the  year  1891),  which  pro- 
vided that  "the  powers  and  duties  of  the 
isilroad  oommissionen  shall  be  regulated 


by    law,"   and   that   "until   otherwise   pro- 
vided by  law,  the  commission    so    created 
shall   have  the  same  powers  and  jurisdic- 
tion,  perform  the  same  duties,  be  subject  to 
the  same  regulations,  and  receive  the  same 
compensation,  as  now  conferred,  prescribed, 
and  allowed  by  law  to  the  existing  railroad 
commissioners;"  and  by  §  218,  of  the  same- 
instrument   (the  long  and  short  haul  pro- 
vision)  the  commission  was  authorized  "'m. 
special  cases,  after  investigation,"  to  per- 
mit a  less  charge  for  longer  than  for  short- 
er distances,  and  to  "prescribe  the  extent*^ 
to  which  tlie  common  carrier  might  be  "re- 
lieved   from    the    operations"    of    the    sec- 
tion.      Louisville    ft    N.    R.    Co.    v.    Com.. 
106    Ky.    633,    90    Am.    St.    Rep.    230,    51 
S.     W.     164,     1012,     183    U.     S.     003,     46. 
L.  ed.  298,  22  Sup.  Ct.  Rep.  95.     It  is  un- 
necessary to  review  the  statutes  defining  t he- 
powers  of  the  then-existing  commission,  to 
which   §  209   refers    (Gen.  Stat.    [Ky.]   ed. 
1888,    pp.    1021    et    seq.;  act  of  March  7». 
1890,  1  Acts  1889-90,    p.    25).    For,   while- 
the  former  commission  had  not  been  author- 
ized to  fix  rates,  it  can  hardly  be  doubted, 
that  the  Constitution,  in  providing  that  the- 
powers  and  duties  of  the  new  commission^ 
should     be     regulated     by     law,     contem- 
plated   that    it    should    be    available    aa 
an     appropriate     instrument     in     the     su- 
pervision    and     regulation     of     railroads, 
and  left  the  legislature  free  to  adopt,  if  it. 
saw  fit,  a  practice  already  familiar  (Inter- 
state Commerce  Commission  v.  Cincinnati,. 
N.  O.  A  T.  P.  R.  Co.  167  U.  S.  479,  496,. 
496,  42  L.  ed.  243,  251,  262,   17   Sup.  Ct. 
Rep.  896),  and  to  call  this  agency  to  its  aid 
in   prescribing  reasonable  intrastate  rates. 
This  authority  the  legislature  granted  by 
the  act  of  March  10,  1900,  empowering  the 
commission  where,  as  in    this    case,    par- 
ticular rates  were  found  to  be  exorbitant, 
to  fix  the  reasonable  rates  thereafter  to  be 
charged.     Siler  v.  Louisville  ft  N.  R.  Co. 
213  U.  S.  175,  197,  53  L.  ed.  753,  760,  29  h. 
Sup.  Ct.  Rep.  451.  ^ 

*  The  contention  is  that,  before  the  com*  * 
mission  makes  such  an  order,  it  is  required 
to  exercise  judicial   functions.     It   is   first 
to  determine  whether  the  carrier  has  been 
exacting  more  than  Is  just  and  reasonable; 
it  is  to  give  notice  and  a  hearing;  it  is  to 
"hear  such  statements,  arguments,  or  evi- 
dence   ofi'ered    by   the  parties''   as   it  may 
deem  relevant;   and  it  is  in  case  it  deter- 
mines that  the  carrier  is    "guilty    of    ex- 
tortion" that  it  is  to  prescribe  the  just  and- 
reasonable  rate.     Still,  the  hearing  and  de- 
termination, viewed  as  prerequisite  to  the 
fixing  of  rates,  are  merely  preliminary  to- 
the  legislative  act.    To  this  act,  the  entire 
proceeding  led;  and  it  was  this  consequence- 
which  gave  to  the  proceeding  its  distinctivai 
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eharacter.  Very  properly,  and  it  might  be 
said,  necessarily, — even  without  the  express 
command  of  the  statute, — ^would  the  com- 
mission ascertain  whether  the  former,  or 
existing,  rate,  was  unreasonable  before  it 
fixed  a  different  rate.  And  in  such  an  in- 
quiry, for  tlie  purpose  of  prescribing  a  rule 
for  the  future,  there  would  be  no  in- 
vasion of  the  province  of  the  judicial  de- 
partment. Even  where  it  is  essential  to 
nuiintain  strictly  the  distinction  between 
the  judicial  and  other  branches  of  the  gov- 
ernment, it  must  still  be  recognized  that 
the  ascertainment  of  facts,  or  the  reaching 
of  conclusions  upon  evidence  taken  in  the 
course  of  a  hearing  of  parties  interested, 
may  be  entirely  proper  in  the  exercise  of 
executive  or  legislative,  as  distinguished 
from  judicial,  powers.  The  legislature,  had 
it  seen  fit,  might  have  conducted  similar 
inquiries  through  committees  of  its  mem- 
bers, or  specially  constituted  bodies,  upon 
whose  report  as  to  the  reasonableness  of  ex- 
isting rates  it  would  decide  whether  or  not 
they  were  extortionate  and  whether  other 
rates  should  be  established,  and  it  might 
have  used  methods  like  those  of  judicial 
tribunals  in  the  endeavor  to  elicit  the  facts. 
It  is  "the  nature  of  the  final  act"  that  de- 
termines ''the  nature  of  the  previous  in- 
quiry."   Frentis  v.  Atlantic  Coast  Line  Co. 

OD  211  U.  S.  210,  227,  53  L.  ed.  150,  159,  29 

§  Sup.  Ct.  Rep.  67. 

*  *It  is  also  urged  in  support  of  the  objec- 
tion that  the  order  of  the  commission  is  to 
be  "in  full  force  and  effect"  at  the  expira- 
tion of  ten  days  after  notice,  and  that  this 
is  the  equivalent  of  a  declaration  that  the 
order  shall  be  final  and  conclusive;  but  the 
finality  of  the  act  did  not  chan;;e  its  es- 
sential character.  So  far  as  it  was  final, 
unless  revoked  or  modified  by  the  commis- 
sion, it  was  final  as  a  legislative  act  within 
the  commission's  authority. 

2.  It  is  contended  that  the  commission 
acted  arbitrarily.  We  are  referred  to  the 
allegations  of  the  bill  that  there  was  "no 
testimony"  i»ofore  the  commission  **that 
did  establish  or  that  tended  to  establish" 
the  unjust  or  unreasonable  nature  of  anv 
of  the  rates  maintained  by  the  appollaiit: 
that  there  was  "no  evidence"  introduced  in 
the  investigation  or  considered  by  the  com- 
mission **slio\ving  or  tending  to  show"  that 
tlie  appellant's  rates  were,  "in  and  of 
themselves,  unjust,  unrensonahle,  or  ex- 
tortionate;" t'lat  the  evidence  "had  no 
proper  relation"  to  the  rcasonahloncss  of 
rates  for  transporting  the  commodities  in 
question  when  they  were  to  be  used  for  dis- 
tillery purposes;  and  that  "no  evidence 
whatsoever  was  adduced  at  the  hearing  and 
investigation  aforesaid,  which  showed  or 
tended  to  show  in  the  slightest  degree  what 


was  or  might  be  a  just  or  reasonable  rate 
to  be  charged"  for  the  transportation  de- 
scribed in  the  commission's  order. 

But  it  appears  that  upon  receiving  the 
complaint  of  the  distillers  with  respect  to 
the  rates  which  the  appellant  had  put  into 
effect,  the  commission  set  the  matter  for 
hearing;  that  the  parties  were  beard;  that 
each  party  produced  a  number  of  witnesses; 
and  that  the  appellant,  represented  by 
counsel,  was  permitted  to  cross-examine  the 
witnesses  of  the  complainants.  The  rates 
as  fixed  by  the  commission  were  the  same 
as  those  which  for  many  years  had  been 
maintained  by  the  appellant  for  the  distil- 
lers'  supplies.  The  evidence  taken  by  the^ 
commission  was  not  before  the  court  below;  ^ 
and  the  general  allegations  of* the  bill,* 
which  in  substance  stated  the  judgment  of 
the  pleader  as  to  what  such  evidence  did 
not  "establish"  or  "tend  to  establish,"  and 
the  statements  contained  in  the  affidavits 
submitted  upon  the  application  for  injunc- 
tion, were  utterly  insufficient  to  justify  the 
court  in  enjoining  the  rates  upon  the 
ground  that  the  commission  either  had  de- 
nied the  hearing  which  the  statute  con- 
templated, or  by  its  arbitrary  action  had 
been  guilty  of  an  abuse  of  power. 

It  is  also  charged,  invoking  a  doctrine 
analogous  to  that  declared  in  Southern  P. 
Co.  y.  Interstate  Commerce  Commission, 
219  U.  S.  433,  53  L.  ed.  283,  31  Sup.  Ct 
Rep.  298,  that  the  commission  assumed  a 
power  which  it  did  not  possess  by  proceed- 
ing upon  the  theory  of  a  supposed  equitable 
estoppel  in  favor  of  the  distillers  because 
they  bad  been  induced  to  erect  and  extend 
their  plants  upon  the  faith  of  the  former 
rates.  This  contention  finds  no  support  in 
the  record.  The  commission  purported  to 
act  under  its  statutory  authority,  and,  find- 
ing the  rates  charged  by  the  carrier  to  be 
extortionate,  fixed  other  rates  which  they 
declared  to  be  reasonable. 

Again,  it  is  further  said  that  the  en- 
forcement of  the  rate  order  should  have 
been  enjoined  in  order  to  prevent  unjust 
discriminations  and  undue  preferences  in 
contravention  of  §§  817  and  818  of  the  Ken- 
tucky statutes.  Section  817  prohibits  un- 
juiit  discrimination  in  charges,  as  between 
persons,  for  like  and  contemporaneous  serv- 
ice in  transportation.  Section  818  makes  it 
unlawful  to  give  any  undue  or  unreason- 
able preference  or  advantage  to  one  per- 
son or  locality  as  compared  with  another. 
Se'^tion  810  prescribes  penalties  for  viola- 
tion, the  prosecution  to  be  by  in'lictment. 
The  point  of  this  objection  is  that  obedience 
to  the  commission's  order  with  respect  to 
the  traffic  from  the  three  places  of  origin 
to  the  sixteen  places  of  destination  therein 
mentioned  will  bring  about  discrimination 
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^  In  intrastate  rates,  contrary  to  these  stat- 

jjntesi  as  against  thirty-two  other  distillery 

•  stations  on  the  lines* of  the  appellant,  the 

distillers  at  which,  so  far  as  appears,  have 

not  complained  of  the  appellant's  rates. 

In  Tiew  of  the  decision  in  Com.  ▼.  Louis- 
▼ille  ft  N.  R.  Co.  20  Ky.  L.  Bep.  491,  46  S. 
W.  700,  to  the  effect  that  the  provisions  of 
f  S18  are  too  uncertain  to  support  a  crimi- 
nal proceeding  under  §  819,  it  is  not  con- 
tended hy  the  appellant  that  it  would  be 
subject  to  the  prescribed  penalties  so  far  as 
f  818  is  concerned.  And  it  is  urged  by  the 
attorney  general  of  the  state,  on  behalf  of 
the  appellees,  that  §  817  does  not  apply  to 
discrimination  as  between  localities. 

But,  aaide  from  these  considerations,  we 
find  the  objection  to  be  without  merit.  The 
commission  dealt  with  the  question  before 
it,  and,  on  complaint  as  to  the  rates  to  the 
sixteen  points  of  destination,  ordered  what 
it  found  to  be  reasonable  rates  for  that 
transportation.  In  so  doing,  it  acted  in 
conformity  with  the  statute.  To  give 
legality  to  its  order  as  to  the  particular 
rates  in  question,  it  was  not  necessary  for 
the  commission  to  require  a  reduction  in 
other  rates.  Certainly,  the  fact  that  the 
other  rates  described,  which  had  not  yet 
been  passed  upon  by  the  commission,  might 
likewise  be  open  to  the  objection  of  un- 
reasonableness, and  that  their  maintenance 
Vy  the  appellant  mis^ht  lead  to  unjust  dis- 
erimi nation,  would  furnish  no  basis  for  re- 
straining the  enforcement  of  the  commis- 
sion's order  if  that  order  were  otherwise 
Talid. 

3.  The  order  is  further  attacked  upon  the 
ground  that  the  statute  under  which  it  was 
made  operates  to  deprive  the  carrier  of  its 
property  without  due  process  of  law,  and  to 
deny  to  it  the  equal  protection  of  the  laws, 
contrary  to  the  14th  Amendment. 

It  is  insisted  that  the  failure  to  provide 
for  an  appeal  to  any  court  from  the  final 
order  of  the  commission,  or  for  a  judicial 
^  review  of  the  reasonableness  of  the  pre- 
jj  scribed  rates  before  they  become  effective, 
«  makes  the  statute  *void.  But  the  statute 
does  not  deny  to  the  carrier  the  right  of 
access  to  the  courts  for  the  purpose  of  de- 
termining any  matter  which  would  be  the 
appropriate  subject  of  judicial  inquiry. 
We  have  not  been  referred  to  any  decision 
of  the  state  court  holding  that  the  statute 
should  be  so  construed  (Chicago,  M.  &  St. 
P.  R.  Co.  V.  Minnesota,  134  U.  8.  418,  456, 
^S  L.  ed.  970,  980,  3  Inters.  Com.  Rep.  200, 
10  Sup.  Ct.  Rep.  462,  702).  If  the  commis- 
sion establishes  rates  that  are  so  unreason- 
ably low  as  to  be  confiscatory,  an  appropri- 
ate mode  of  obtaining  relief  is  by  bill  in 
equity  to  restrain  the  enforcement  of  the 
r.    Chicago,  M.  ft  St  P.  R.  Co.  ▼.  Min- 


nesota, 184  U.  8.  418,  469,  460,  33  L.  ed. 
970,  982,  983,  3  Inters.  Com.  Rep.  209,  10 
Sup.  Ct  Rep.  462,  702;  St.  Louis  ft  S.  F. 
R.  Co.  V.  Gill,  156  U.  S.  649,  659,  666,  39  L. 
ed.  567,  670,  573,  15  Sup.  Ct.  Rep.  484;  Ex 
parte  Young,  209  U.  S.  123,  166,  52  L.  ed. 
705,  731,  13  L.R.A.(NJS.)  932,  28  Sup.  Ct 
Rep.  441,  14  Ann.  Cas.  764.  Presumably, 
the  courts  of  the  state,  as  well  as  the  Fed- 
eral courts,  would  be  open  to  the  carrier  for 
this  purpose  (Home  Teleph.  ft  Teleg.  Co.  v. 
Los  Angeles,  211  U.  S.  265,  278,  53  L.  ed. 
176,  184,  29  Sup.  Ct  Rep.  50)  without  ex- 
press statutory  provision  to  that  effect.  In 
answer  to  the  present  objection,  it  is  suf- 
ficient to  say  that  there  is  no  showing  here 
of  an  attempt  to  preclude  such  resort  to 
the  courts,  or  to  deny  to  the  carrier  the  as- 
sertion of  its  rights,  unless  it  can  be  found 
in  the  severity  of  tlie  penalties  attached  to 
disobedience  of  the  order.  And,  if  it  were 
assumed  that  these  would  be  open  to  objec- 
tion as  operating  to  deprive  the  carrier  of 
a  fair  opportunity  to  contest  the  validity 
of  the  commission's  action,  still,  the  penal 
provisions  would  be  separable,  and  ths 
force  of  the  remaining  portion  of  the  stat- 
ute would  not  be  impaired.  Reagan  v. 
Farmers'  Loan  ft  T.  Co.  154  U.  S.  362,  395, 
3S  L.  ed.  1014,  1022,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct  Rep.  1047;  Willcox  v.  Con- 
solidated  Gas  Co.  212  U.  S.  19,  53,  54,  53 
L.  ed.  382,  400,  20  Sup.  Ct.  Rep.  192,  15 
Ann.  Cas.  1034;  Grenada  Lumber  Co.  v. 
Mississippi,  217  U.  S.  433,  443,  54  L.  ed. 
826,  831,  30  Sup.  Ct  Rep.  535;  Western  U. 
Teleg.  Co.  v.  Richmond,  224  U.  S.  160,  172, 
56  L.  ed.  710,  717,  32  Sup.  Ct  Rep.  449; 
Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  352,  380,  57  L.  ed.  1511, 
1634,  33  Sup.  Ct  Rep.  729;  Southern  P. 
Co.  V.  Campbell,  230  U.  S.  537,  563,  57  L. 
ed.  1610,  1625,  33  Sup.  Ct  Rep.  1027. 

4.  The    appellant,     however,    submits    a 
broader     contention     which     concerns     the 
scope  of  the  review  to  which  it  is  entitled  ei 
in  this  suit,  and  the  nature  of  the  judicial  £ 
function* where   rates  fixed    by    the    legis-* 
lature,  or  under  its  direction,  are  assailed 
as  unreasonable. 

It  is  urged  that  so  long  as  a  carrier's  ex- 
isting rates  are  just  and  reasonable  for  the 
services  it  performs.  It  is  within  its  consti- 
tutional and  statutory  rights;  that  what 
constitutes  a  just  and  reasonable  rate  for 
thi'  stM'vicos  it  has  performed  is  a  question 
of  fact  upon  which  the  carrier  is  entitled 
to  a  judicial  hearing;  that  even  more  clear- 
ly is  it  entitled  to  such  a  hearing,  if,  as  a 
consequence  of  a  decision  by  the  commission 
that  it  has  exceeded  the  limits  of  just  and 
reasonable  compensation  for  past  services, 
it  **must  forfeit  in  favor  of  such  statutory 
'body  its  rate-making  power,    and    be    d«- 
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prived  of  that  property  right  with  respect 
to  *like  services  thereafter  rendered/  as 
provided  in  the  McChord  act."  It  is  said 
further,  that  under  the  statute  the  finding 
from  tlie  evidence  that  the  carrier  has 
charged  more  than  a  reasonable  compensa- 
tion is  "the  essential  jurisdictional  fact" 
which  must  exist  before  the  commission  can 
fix  rates,  and  it  is  insisted  that  if,  upon  a 
judicial  investigation  and  the  evidence  ad- 
duced by  the  parties,  it  turns  out  that  this 
jurisdictional  fact  did  not  exist,  then  the 
commission's  entire  action  must  be  re- 
garded  as  null  and  void,  without  regard  to 
the  question  whether  the  new  rates  pre- 
scribed by  it,  in  such  circumstances,  are 
reasonable  or  unreasonable,  compensatory 
or  confiscatory.  It  is  therefore  contended 
that  the  appellant  is  now  entitled  to  a  ju- 
dicial hearing  upon  the  questions  of  fact  as 
to  the  reasonableness  of  the  particular 
rates  existing  at  the  time  the  order  was 
made,  as  well  as  of  those  fixed  by  the  com- 
mission; and  that  in  this  view  the  injunc- 
tion asked  for  should  have  been  granted* 

1  hese  arguments  are  elaborated  and 
earnestly  pressed;  but  the  questions  pre- 
sented have  been  so  frequently  dealt  with 
by  this  court  that  an  extended  discussion  is 
P5  unnecessary.  The  right  of  the  carrier  to 
2  make  its  own  intrastate  rates  is  subject  to 
*  the  law  of  the  state,*constitutionally  enact- 
ed. In  the  absence  of  a  legislative  rate,  it 
is  the  province  of  the  courts  in  deciding 
cases  that  arise  between  shippers  and  car- 
riers to  pass  upon  the  reasonableness  of  the 
compensation  which  the  carrier  has  de- 
manded for  its  services.  In  so  doing,  the 
courts  apply  the  common  law.  But  it  is  the 
province  of  the  legislature  to  make  the 
law;  and  when  the  legislature,  or  the  body 
acting  under  its  authority,  establishes  the 
rate  to  be  thereafter  charged  by  the  carrier, 
it  is  the  duty  of  the  courts  to  enforce  the 
rule  of  law  so  made  unless  the  constitution- 
al limits  of  the  rate-making  power  have 
been  transgressed.  The  rate-making  power 
necessarily  implies  a  range  of  legislative 
discretion;  and,  so  long  as  the  legislative 
action  is  within  its  proper  sphere,  the 
courts  are  not  entitled  to  interpose  and 
upon  their  own  investigation  of  traffic  con- 
ditions and  transportation  problems  to 
substitute  their  judgment  with  respect  to 
the  reasonableness  of  rates  for  that  of  the 
legislature  or  of  the  railroad  commission 
exercising  its  delegated  power.  It  may  be 
assumed  that  the  statute  of  Kentucky  for- 
bade arbitrary  action;  it  required  a  hear- 
ing, the  consideration  of  the  relevant  state- 
ments, evidence,  and  arguments  submitted, 
and  a  determination  by  the  commission 
whether  the  existing  rates  were  excessive. 
Bat^  on  these  conditions  being  f  ulfilled^  tht 


questions  of  fact,  which  might  arise  as  to 
the  reasonableness  of  the  existing  rates  in 
the  consideration  preliminary  to  legislative 
action  would  not  become,  as  such,  judicial 
questions  to  be  re-examined  by  the  courts. 
The  appropriate  questions  for  the  courts- 
would  be  whether  the  commission  acted 
within  the  authority  duly  conferred  by  the- 
legislature,  and  also,  so  far  as  the  amount 
of  compensation  permitted  by  the  pre* 
scribed  rates  is  concerned,  whether  the  com- 
mission went  beyond  the  domain  of  the 
state's  legislative  power  and  violated  the 
constitutional  rights  of  property  by  impos- 
ing confiscatory  requirements.  Stone  v. 
Farmers'  Loan  &  T.  Co.  116  U.  S.  307,  331,^^ 
29  L.  ed.  636,  644,  6  Sup.  Ct.  Kep.  334,  388,^, 
11 91;*  Reagan  v.  Farmers'  Loan  &  T.  CJo.»" 
154  U.  S.  362,  397-390,  38  L.  ed.  1014,  1023,. 
1024,  4  Inters.  Com.  Rep.  660,  14  Sup.  Ct. 
Rep.  1047;  Smyth  v.  Ames,  169  U.  S.  466,. 
526,  42  L.  ed.*819,  842,  18  Sup.  Ct.  Rep. 
418;  San  Diego  Land  A  Town  Co.  v.  Nation- 
al City,  174  U.  S.  739,  754,  43  L.  ed.  1154, 
1160,  19  Sup.  Ct.  Aep.  804;  San  Diego^ 
Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,. 
446,  47  L.  ed.  892,  896,  23  Sup.  Ct.  Rep. 
571 ;  Knoxville  v.  Knoxville  Water  Co.  212- 
U.  S.  1,  8,  17,  53  L.  ed.  371,  378,  381,  29^ 
Sup.  Ct.  Rep.  148;  Willcox  v.  Consolidatetdi 
Gas  Co.  212  U.  S.  10,  41,  53  L.  ed.  382,  395,. 
29  Sup.  Ct.  Rep.  102,  15  Ann.  Cas.  1034;. 
Minnesota  Rate  Cases  (Simpson  v.  Shep>- 
ard)  230  U.  S.  352,  433,  434,  57  L.  ed.  1511,. 
1555,  1556,  33  Sup.  Ct.  Rep.  729.  Un- 
doubtedly, a  state  may  permit  appeals  to- 
its  courts  from  the  rate-making  orders  off 
its  railroad  commission,  and,  upon  the  re- 
view of  such  orders^  it  may  expressly 
authorize  its  judicial  tribunals  to  investi- 
gate and  decide  questions  which  otherwise- 
would  not  belong  to  them,  or  even  to  act. 
legislatively  (Prentis  v.  Atlantic  Coast- 
Line  Co.  211  U.  S.  210,  227,  53  L.  ed.  150,. 
159,  29  Sup.  Ct.  Rep.  67).  But  the  guaran- 
ties of  the  14th  Amendment  do  not  entitle- 
the  carrier  to  the  exercise  by  the  courts  off 
such  extrajudicial  authority, 

5.  With  respect  to  the  question  of  confis- 
cation, the  circuit  court  ruled  that  the  bilV 
did  not  ''clearly  tender  an  issue  that  couldi 
be  said  to  involve  confiscatory  rates."  The- 
court  also  referred  in  its  opinion  to  the 
statement  in  the  brief  of  complainant's- 
counsel  that  the  complainant  was  not- 
bound  in  this  case  "to  allege  or  prove  that 
the  new  rates  were  confiscatory,"  and  also- 
to  an  oral  disclaimer  of  a  purpose  to  rely 
upon  any  such  contention.  "This  conces- 
sion," the  court  said,  "we  think,  was  but 
natural,  in  view  of  the  history  of  the  ratet- 
which  the  railroad  company  voluntarily 
maintained  for  years  prior  to  March  25, 
1910,  as  before  pointed  out»    Ne 
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'la  made  touching  the  proportions  in  volume 
of  distillers'  traffic  and  of  nondistillers' 
traffic,  and  it  could  not  be  assumed  that  the 
company  had  been  carrying  distillers'  sup- 
plies and  products  at  confiscatory  rates,  nor 
that  the  extension  of  those  rates  to  all 
similar  traffic  on  the  lines  in  question 
would  amount  to  tlie  confiscation  of  prop- 
ria erty."  ISC  Fed.  176,  191. 
^  It  is  explained  by  the  appellant  that  what 
was  conceded *below  was  that  the  bill  as 
amended  did  not  aver  that  the  rates  fixed 
by  the  commission  would  result  in  the 
eonfiscation  of  appellant's  property  on  its 
entire  intrastate  business,  but  that  it  is  in- 
sisted, and  was  insisted  below,  that  the 
rates  would  not  yield  a  fair  or  reasonable 
compensation  for  the  services  performed, 
and  would  deprive  the  company  of  the  fair 
and  reasonable  return  which  it  is  entitled 
to  earn  upon  the  property  devoted  to  such 
services,  with  respect  to  the  described 
traffic. 

Without     passing     upon      the     general 
ipropositions  advanced  in  argument,  it  suf- 
fices to  say  that  we  are  of  the  opinion  that 
-the  bill  as  amended  wholly  failed  to  make 
-a  case  entitling  the  appellant  to  the  relief 
sought.     Apart  from    the    merely    general 
.averments,  it  is  alleged  that  the  rates  fixed 
•by  the  order  would  cause  an  annual  loss  in 
revenue  on   intrastate  freight  of    at    least 
-|lo,GOO,  and  also  that,  in  consequence  of  the 
effect  on  interstate  rates,  there  would  be  an 
.additional    annual    loss    of  not  less   than 
$3,000;   further,  that  if  the    carrier    were 
compelled  to  put  in  similar    rates    to    the 
thirty-two   other   distillery   stations,    there 
would  be  a  loss  of  $54,000  a  year  on  ship- 
'ments  to  those  places;  and  that  there  would 
be  other  losses  to  an  amount  not  specified, 
•on  shipments  to  consignees  other  than  dis- 
tillers. 

But  it  maj  be  supposed  that,  other  condi- 
^tions  being  the  same,  a   reduction  m  rates 
•found  to  be  excessive  will  cause  a  loss  in 
revenue;    and  the  question  is  not  simply  as 
•to  the  amount  of  reduction,  but  whether  the 
rates  as   fixed   would   allow  a    fair   return. 
The  bill  does  not  show  the  value  of  the  prop- 
erty employed,  the  expenses  of  operation,  or 
the  return  which  would  be  permitted  under 
the  rates  prescribed. 

6.  It  is  further  objected  that    the    rate- 
making  order  impairs  the  obligation  of  the 
contract  contained  in  the  company's  charter 
in  violation  of  §  10,  article  1  of  the  Federal 
-e  Constitution.     It  is  alleged  in  the  amended 
rJZ  bill  that  by  its  charter  granted  by  the  act 
•   approved  March  6,*  1850,  and    the    amend- 
ments thereto,  the  appellant  was  authorized 
to    charge    specified    maximum    rates    for 
transportation  over  its  lines,  and  that  the 
iratea  fixed  by  the  commission'a  order  are 


less   than   those   which   it    was    thus    em- 
powered to  maintain. 

It  is  provided  by  §  3  of  the  Bill  of  Rights 
contained  in  the  state  Constitution  adopts 
ed  in  1891,  that  "every  grant  of  a  fran- 
chise, privilege,  or  exemption,  shall  remain 
subject  to  revocation,  alteration,  or  amend- 
ment. Section  190  of  this  Constitution  is 
as  follows:  "No  corporation  in  existence  at 
the  time  of  the  adoption  of  this  Constitu- 
tion shall  have  the  benefit  of  future  legis- 
lation without  first  filing  in  the  office  of  the 
secretary  of  state  an  acceptance  of  the  pro- 
visions of  this  Constitution." 

It  is  set  forth  in  the  amended  bill  that, 
by  resolution  of  the  board  of  directors  of 
the  appellant,  adopted  July  11,  1002,  it 
''duly  accepted  the  provisions  of  the  present 
Constitution  of  the  commonwealth  of  Ken- 
tucky, ordained  September  28,  1891,  and  the 
provisions  of  chapter  32  of  the  Kentucky 
Statutes,  being  the  act  adopted  April  5, 
1893,  with  the  amendments  thereto,"  and 
that  a  copy  of  this  resolution  was  filed  with 
the  secretary  of  the  state  of  Kentucky. 
Chapter  32  of  the  General  Statutes  is  the 
chapter  upon  private  corporations.  One  of 
its  provisions,  contained  in  §  573,  is  that 
the  "provisions  of  all  charters  and  articles 
of  incorporation,  whether  granted  by  special 
act  of  the  general  assembly  or  obtain^l  un- 
der any  general  incorporation  law,  which 
are  inconsistent  with  the  provisions  of  tliis 
chapter  concerning  similar  corporations,  to 
the  extent  of  such  conflict,  and  all  powers, 
privileges,  or  immunities  of  any  such  corpo- 
ration which  could  not  be  obtained  under 
the  provisions  of  this  chapter,  shall  stand 
repealed  on  September  28,  1897.  .  .  • 
After  the  28th  day  of  September,  1897,  the 
provisions  of  this  chapter  shall  apply  to 
all  corporations  created  or  organized  under  h 
the  laws  of  this  state,  if  said  provisions  eo 
*would  be  applicable  to  them  if  organized* 
under  this  chapter."  By  another  provision 
of  this  chapter,  in  the  article  relating  to 
railroads  (§  810),  a  railroad  corporation 
charging  more  than  a  just  and  reasonable 
rate  of  compensation  is  guilty  of  extortion; 
the  penalty  was  a  fine  provided  for  in  §  819. 
In  Louisville  &  N.  R.  Go.  v.  Com.  90  Ky. 
132,  33  L.R.A.  209,  59  Am.  St.  Rep.  457,  35 
S.  W.  129,  the  court  of  appeals,  holding 
that  §  816  was  too  indefinite,  to  be  sus- 
tained as  a  penal  statute,  concluded  its 
opinion  by  saying:  "It  may  be  observed 
further,  however,  that  it  would  seem  singu- 
lar if  such  a  statute,  even  if  in  all  respects 
valid,  could  be  enforced  against  a  carrier 
whose  rates,  as  fixed  in  its  charter,  are  in 
excess  of  the  rates  alleged  to  be  excessive 
in  the  indictment.  And  this,  not  because 
such  rates  are  secured  by  an  irrepealable 
contract   (a  matter  not    now    considered). 
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but  simplj  because  they  at  least  remain  the 
legal  rates  until  changed  by  law." 

It  was  after  the  decision  in  this  case  that 
the  act  of  March  10,  1900,  was  passed,  em- 
powering the  railroad  commission  to  fix 
rates. 

The  amended  bill  states  that,  upon  the 
filing  of  the  resolution  accepting  the  pro- 
visions of  the  Constitution,  and  the  pro- 
visions of  chapter  32  of  the  General  Stat- 
utes, "thereby  and  thereafter  the  said  con- 
tract ( with  respect  to  the  maximum  freight 
and  passenger  rates  it  is  entitled  to  charge 
and  collect  on  its  said  lines  of  railroad)  be- 
tween complainant  and  the  commonwealth 
of  Kentucky  became  and  is  now  no  longer 
irrevocable  or  irrepealable;"  but»  it  is  aver- 
red that  "nevertheless,  said  contract  re- 
mains intact,  and  has  never  been  revoked 
or  repealed  by  any  act  of  the  legislature," 
and  that  its  obligation  was  in  full  force  and 
effect  at  the  time  the  rate  order  was  made 
(August  10,  1910).  That  is,  it  is  insisted 
that  §  573  of  the  statutes,  above  quoted,  is 
not  applicable  for  the  reason  that  on  April 
^  6,  1893,  when  the  statute,  of  which  this 
*j  provision  was  a  part,  was  approved,  and 
•  also  on  •  September  28,  1897,  when  the 
repeal  provided  for  in  that  statute  was 
to  take  effect,  the  appellant's  charter  was 
not  subject  to  repeal  or  amendment,  and 
that  it  did  not  become  so  subject  until 
1902.  It  is  Also  jsontended  that  the  act 
authorising  the  oommission  to  fix  rates 
does  not  apply  because  that*  was  passed  two 
years  before  the  appellant  filed  its  reso- 
lution; in  other  words,  that  its  contract 
contained  in  its  charter  is  still  in  force  be- 
cause the  legislature  has  not  enacted  a  re- 
pealing or  amending  provision  since  the 
resolution  was  filed. 

We  do  not  find  it  necessary  to  review  all 
the  questions  that  are  suggested.  Apart 
from  other  considerations,  it  is  manifest 
that  the  statute  of  March  10,  1900,  was  a 
continuing  authority  to  the  Railroad  Com- 
mission. The  order  of  the  Railroad  Com- 
mission in  fixing  rates  was  a  legislative  act, 
under  its  delegated  power.  It  had  "the 
same  force  as  if  made  by  the  legislature." 
Grand  Trunk  Western  R.  Co.  v.  Railroad 
Commission,  221  U.  S.  400,  403,  55  L.  ed. 
786,  787,  31  Sup.  Ct.  Rep.  537.  It  is  for 
this  reason  that  it  is  a  "law"  passed  by  the 
state,  within  the  meaning  of  the  contract 
clause.  New  Orleans  Waterworks  Co.  v. 
Louisiana  Sugar  Ref.  Co.  125  U.  S.  18,  31, 
31  L.  ed.  607,  612,  8  Sup.  Ct.  Rep.  741;  St. 
Paul  Gaslight  Co.  v.  St.  Paul,  181  U.  S.  142, 
148,  45  L.  ed.  788,  791,  21  Sup.  Ct.  Rep. 
575;  Northern  P.  R.  Co.  v.  Minnesota,  208 
U.  S.  583,  690,  52  L.  ed.  630,  633,  28  Sup. 
Ct.  Rep.  341 ;  Grand  Trunk  Western  R.  Co. 


V.  Railroad  Commission,  supra;  Ross  v. 
Oregon,  227  U.  8.  160,  163,  57  L.  ed.  458, 
463,  33  Sup.  Ct.  Rep.  220.  As  it  had  full 
legislative  effect,  the  appellant  could  not 
assert  against  its  operation  the  provision 
of  a  contract  which  had  previously  become 
subject  to  legislative  alteration.  Missouri 
P.  R.  Co.  V.  Kansas,  216  U.  S.  262,  274,  275» 
54  L.  ed.  472,  477,  478,  30  Sup.  Ct.  Rep. 
330.  Upon  the  filing  of  the  resolution,  the 
charter  provision  aa  to  the  maximum  rates 
therein  specified  ceased  to  be  an  obstacle,  if 
it  had  been  such  before,  to  the  exercise  by 
the  state  of  its  rate-making  power. 

7.  The  remaining  questions  require  only 
a  brief  mention.    The  penalty  provisions  of  ^ 
the  statute  in  question  are  challenged  upon^ 
the  ground  that  they  violate  the* provisions* 
of  the  14th  Amendment.     But,  as  already 
stated,  these  provisions  are  separable.     It 
is  also  objected  that  the  order  of  the  com- 
mission constitutes  an  unwarrantable  inter- 
ference with,   and   a   regulation   of,   inter- 
state commerce.    The  questions  thus  raised 
cannot  be  distinguished  from  those  which 
were  considered  and  decided  in  The  Minne- 
sota Rate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  352,  57  L.  ed.  0511,  33  Sup.  Ct.  Rep^ 
7». 

Second.  The  order  for  reparation. 

This  order  was  not  made  under  the  stat- 
ute of  March  10,  1900,  authorizing  the  com- 
mission to  fix  rates.  It  is  conceded  on  be- 
half of  the  appellees  that  if  the  commission 
was  not  authorized  by  §§  821  or  829  of  the 
Kentucky  statutes  to  award  reparation,  it 
had  no  authority  whatever  for  that  purpose. 
Section  821  provides  that  it  shall  be  the 
duty  of  the  railroad  commissioners  to  see 
that  the  laws  relating  to  railroads  are 
faithfully  executed,  and  to  exercise  a  gen- 
eral supervision  over  the  railroads  of  the 
state.  Section  829  authorizes  the  commis- 
sion to  "hear  and  determine  complaints" 
under  8§  816,  817,  and  818,  to  the  pro- 
visions of  which  we  have  already  referred. 
It  provides  that  such  complaints  shall  be  in 
writing,  that  the  company  complained  of 
shall  have  notice  of  hearing,  that  the  com- 
mission shall  hear  and  reduce  to  writing  all 
the  evidence  adduced,  and  that  it  shall  ren- 
der snch  award  as  may  be  proper.  If  the 
award  be  not  satisfied  within  ten  days,  the 
chairman  of  the  commission  is  to  file  a  copy 
of  it  and  the  evidence  heard,  in  the  office  of 
the  clerk  of  the  proper  circuit  court,  where- 
upon it  is  to  be  docketed  for  trial,  and  sum- 
mons is  to  be  issued,  as  in  other  cases,  re^ 
quiring  the  party  against  whom  the  award 
has  been  made  to  show  cause  why  it  should 
not  be  satisfied.  If  the  party  fails  to  ap» 
pear,  judgment  is  to  be  rendered  by  de^ 
fault;  and,  if  a  trial  is  demanded,  t!ie  case 
is  to  be  tried  as  other  ordinary  cases,  ex-- 
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eept  that  do  evidence  U  to  be  introduced  by 

c  either  party  save  that    heard    before    the 

Seommission,  unless  the  court  shall  be  s&tis^ 

•  fied  by  sworn  testimony  that*it  could  not 

have  been  produced  before  the  commission 

by  the  exercise  of  reasonable  diligence. 

It  thus  appears  that  the  two  proceedings, 
though  they  were  conducted  at  the  same 
time,  were  distinct  in  their  nature.  The  one 
resulted  in  a  legislative  rule  for  the  future; 
in  the  other,  there  was  an  award  of  specific 
sums  of  money  to  particular  persons  upon 
the  basis  of  past  transactions,  and  this 
award,  according  to  the  provisions  of  the 
statute,  on  being  filed,  could  be  enforced  by 
proceedings  in  the  courts  of  the  state.  The 
persons  in  whose  favor  the  award  was  made 
were  not  parties  to  the  suit,  and  we  think 
that  the  court  was  right  in  declining  to  de- 
termine its  validity. 

The  order  denying  the  application  for  in- 
junction is  affirmed. 


(231  U.  S.  328) 

EASTERN   EXTENSION,   AUSTRALASIA 

ft     CHINA     TELEGRAPH     COMPANY, 

Limited,  Appt., 

V. 

UNITED  STATES. 

C0I;RT8   (S  449*)— CLAIMS-nJUBISDIOnON  — 

Tkkaty  Stipulations. 

1.  The  broadening  of  the  general  juris- 
diction of  the  court  of  claims,  made  by  the 
act  of  March  3,  1887  (24  Stat,  at  L.  505, 
chap.  359,  U.  S.  Comp.  Stat.  1901,  p.  752), 
which  repealed  all  inconsistent  enactments, 
did  not  destrov  the  established  exception  set 
forth  in  U.  S.  *Rev.  Stat.  §  1066,  U.  S.  Comp. 
Stat.  1901,  p.  739,  by  which  such  claims  as 
grow  out  of,  or  are  dependent  upon,  treaty 
stipulations,  are  excluded  from  the  juris^ 

diction  of  that  court.  ^     ^    ^ 

[Ed.  Note.— For  otner  cases,  see  Courts,  Cent. 
Dig.  99  1163-U69.  1172,  UTS.  1175.  U80,  1181;  Dec. 
Dig.  I  449.*] 

C0CBT8  (§  449*)— Claims— JuBisDiCTioH-* 
Treaty  Stipulations. 

2.  A  claim  based  exclusively  upon  the 
transfer  of  sovereignty  of  the  Philippine 
Islands  from  Spain  to  the  United  States, 
npon  the  theory  that  thereby,  under  the 
principles  of  international  law,  an  obliga- 
tion in  favor  of  the  claimant  was  imposed 
apon  the  United  States,  is  excluded  from 
the  jurisdiction  of  the  court  of  claims  by 
U.  S,  Rev.  Stat.  §  1066,  U.  S.  Comp,  Stat, 
1901,  p.  730,  as  being  one  growing  out  of, 
or  dependent  upon,  treaty  stipulations. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  H  1163-1169.  1171,  UTI.  1176,  1180.  USl :  Dec. 
Dig.  I  449.*] 

Courts  (§  449*)—Olaim»— Against  United 
States— Implied  Contract  —  "Treaty 
Stipulation." 

8.  A  claim  against  the  United  States  for 
the  annual  subsidy  provided  for  in  Spanish 
eoncessions  for  the  construction  and  opera- 
tion of  submarine  cables  in  the  Philippine 
Islands,  which  rests  not  simply  upon  the 
succession  of  the   United   States   to  sover- 


eignty, under  the  treaty  of  December  10, 
1808  (30  Stat  at  L.  1754) »  with  Spain, 
but  upon  a  contract  to  be  implied  from 
subsequent  transactions  between  the  United 
States  and  the  telegraph  company,  is  not 
one  arising  out  of  treaty  stipulations,  so 
as  to  be  excluded  from  the  jurisdiction  of 
the  court  of  claims  by  U.  S.  Rev.  Stat. 
f  1006,  U.  S.  Comp.  Stat.  1901,  p.  739,  but 
is  founded  upon  an  implied  contract  with 
the  government,  within  the  meaning  of  the 
act  of  March  3,  1887^  defining  the  jurisdic- 
tion of  that  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S8  1163-1169.  U72.  UTS.  1176.  1180,  1181 :  Dec. 
Dig.  I  449.*] 

[No.  419.] 

Argued  October  22,  1913.     Decided  Decem- 
ber 1,  1913. 

APPEAL  from  the  Court  of  Claims  to  re- 
view the  dismissal  upon  demurrer  of  a 
claim  against  the  United  States.    Reversed 
and  remanded  for  further  proceedings. 
See  same  case  below,  48  Ct.  CI.  — . 
The  facts  are  stated  in  the  opinion. 
Mr.  liouis  Marshall  for  appellant. 
Assistant  Attorney   General   Thompson 
and  Mr.  William  F.  Norris  for  appellee. 
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•Mr.  Justice  Hughes  delivered  the  opln-* 
ion  of  the  court: 

This  is  an  appeal  from  the  judgment  of 
the  court  of  claims  which  dismissed,  upon 
demurrer,  the  petition  of  the  claimant  for 
the  want  of  jurisdiction.    48  Ct.  CI.  . 

The  petition  averred  that  the  claimant, 
a  British  corporation,  secured  from  the 
government  of  Spain,  in  the  year  1879,  a 
concession  for  the  construction  and  opera- 
tion of  a  submarine  telegraph  cable  be- 
tween the  island  of  Luzon  and  Hong  Kong, 
with  an  exclusive  privilege  for  forty  years, 
under  which  it  maintained  a  cable  from 
Hong  Kong  to  Bolinao;  and  that  in  1897, 
the  government  of  Spain  granted  a  further 
concession  for  three  submarine  telegraph 
cables  to  provide  communication  between 
the  islands  of  Luzon,  Panay,  Negros,  and 
Zebu,  in  the  Philippine  archipelago.  Among 
the  conditions  of  the  last-mentioned  grant, 
a  copy  of  which  is  annexed  to  the  petition  oo 
and  made  a  part  of  it,  are  the  following:^ 
I  ♦  "Article  9.  The  concessionaire  under-* 
takes  to  work,  at  his  own  expense  and  risk, 
the  cables  of  this  concession  for  a  period 
of  twenty  years,  the  said  term  to  begin 
from  the  date  of  the  taking  over  of  the 
cables  and  their  adjuncts  in  perfect  work- 
ing order. 

"Article  10.  The  concessionaire  shall  en- 
joy an  annual  subsidy  of  £4,500  (four 
thousand,  five  hundred  pounds  sterling), 
payable  monthly  in  twelve  instalments, 
during  the  whole  term  of  the  working  of 


•For  other  canes  see  same  topic  A  {  numbxb  in  Dec.  A  Am.  Digs.  1907  to  diate.  ft  Rep'r  Indexes 
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the  cablet,  the  said  payments  being  made 
at  Manila  by  the  chief  treasury  office  of 
those  islands." 

**Article  16.  The  company  holding  the 
concession  shall  pay  the  state  the  10  per 
cent,  which  tax,  in  its  application  to  cable- 
grams, is  fixed  after  first  deducting  the 
amount  of  the  expenses  for  the  maintenance 
of  the  stations,  calculated  at  £6,000  (six 
thousand  pounds  sterling)  per  annum,  the 
said  expenses  not  to  exceed  the  amount 
specified. 

''Article  17.  It  shall  be  obligatory  to 
transmit  official  despatches,  which  shall  en- 
Joy  precedence,  at  half  the  rates  charged 
for  those  of  a  priTate  character.    .    .    ." 

In  March,  1808,  the  claimant  obtained 
an  additional  concession  from  the  govern- 
ment of  Spain  for  a  submarine  telegraph 
cable  between  Hong  Kong  and  Manila, 
which  was  completed  in  the  following 
month. 

It  was  further  alleged  that  the  claimant 
had  "actually  fulfilled"  and  continued  "to 
fulfil"  all  of  the  conditions  of  the  conces- 
sions, and  "to  perform  all  of  the  duties 
imposed  upon  it"  by  their  terms.  After 
setting  forth  the  making  of  the  treaty  of 
Paris  [30  Stat,  at  L.  1754],  and  the  ces- 
sion thereby  to  the  United  States  of  the 
Philippine  Islands,  [31  Stat,  at  L.  1042], 
the  petition  continued: 

"Thereupon  the  United  States  of  Ameri- 
ca entered  into  the  occupancy  of  said 
Philippine  Islands,  and  proceeded  to  exer- 
^cise  sovereignty  oyer  said  islands  and  of 
gthe  inhabitants  thereof,  and  to  assume 
*  jurisdiction  and  control*  over  all  property 
and  property  rights  in  and  upon  said 
Philippine  Islands,  including  the  several 
lines  of  submarine  cable  and  telegraph 
land  lines  established,  constructed,  and  op- 
erated by  the  claimant,  and  availed  itself 
of  all  of  the  benefits  and  advantages  there- 
of, using  the  said  lines  of  cable  and  tele- 
graph for  its  governmental  and  other  pur- 
poses, which  it  has  continued  to  do  ever 
since  and  still  continues  to  do,  and  it  has 
become  in  all  respects  the  successor  of  the 
government  of  Spain  to  all  rights,  privi- 
leges, and  advantages  conferred  upon  and 
secured  and  reversed  to  the  government  of 
Spain  under  the  terms  of  the  aforesaid 
concessions.    .    .     . 

"By  reason  of  the  premises  the  United 
States  of  America  assumed  all  of  the  ob- 
ligations and  the  performance  of  all  the 
conditions  accepted  by  the  government  of 
Spain  and  agreed  to  by  it,  according  to  the 
terms  of  the  aforesaid  concessions  .  .  . 
and  of  each  of  them,  and  agreed  with  the 
claimant  to  perform  the  covenants  and 
agreements,  and  to  fulfil  the  conditions,  set 
forth  in  lald  Mveral  eoneassionSy  and  ac- 


cepted and  agreed  to  by  the  government  ot 
Spain. 

"The    United    States    of    America    haa 
failed  to  perform  said  agreements  and  to- 
fulfil   the   said   conditions,   in   that   it  has- 
failed  and  refused  to  pay  to  the  claimant 
the   annual   subsidy   of  £4,500   sterling,   as- 
required  by  the  terms  of  article  10  of  the 
aforesaid  concession     .    .    .     for  the  years- 
1005,  1906,  1007,  1908,  and   1900,  and  for 
each  of  said  years,  and  by  reason  of  such 
failure  and  refusal   to  pay  it  has  become* 
indebted   to   the   claimant   in    the   sum   of 
£4,500  sterling  for  each  of  said  years,  with< 
interest   on    each    of    said    annual    instal- 
ments at  the  rate  of  6  per  cent  per  annum> 
from  the  31  st  day  of  December  of  the  year 
in  which  the  same  became  payable." 

And  judgment  was  demanded  according- 
ly for  the  sum  of  $109,462.50,  with  interest 
as  stated.  o 

The   government   demurred    to   the  peti-^^ 
tion,    asserting  *(  1 )    that    it   did    not   set* 
forth  facts  sufficient  to  constitute  a  cause 
of  action  against  the  United  States,  and 
(2)    that   it  did   not   disclose   a  cause  of 
action  within  the  jurisdiction  of  the  court. 

Upon  hearing,  the  court  held  that  it  was 
without  jurisdiction,  and  it  was  upon  thia 
ground  that  the  petition  was  dismissed^ 
48  Ct.  01.  —  . 

The  act  of  February  24,  1855  (10  Stat, 
at  L.  612,  chap.  122),  creating  the  court- 
of  claims,  provided  that  it  should  hear  and 
determine  all  claims  "founded  upon  anj 
law  of  Congress,  or  upon  any  regulation  of 
an  executive  department,  or  upon  any  con- 
tract, express  or  implied,  with  the  govern- 
ment of  the  United  States,"  and  also  all 
claims  which  might  i>e  "referred  to  said 
court  by  either  house  of  Congress."  It 
required  the  court  to  report  to  Congress 
the  cases  upon  which  it  had  finally  acted, 
stating  the  material  facts  found  with  ita 
opinion,  and  to  prepare  such  bills  as  would 
be  appropriate,  if  enacted,  to  carry  its  de- 
cisions into  efi'ect.  Important  amendments 
were  made  by  the  act  of  March  3,  1863 
(12  Stat,  at  L.  765,  chap.  92),  which  gava 
jurisdiction  of  set-offs  and  counterclaims, 
authorized  appeals  to  the  Supreme  Court, 
and  piovided  for  payment  of  final  judg* 
ments  out  of  any  general  appropriation 
made  by  law  for  the  satisfaction  of  private 
claims.f  But  at  the  same  time  Congress 
was  careful  to  exclude  from  the  jurisdic- 
tion of  the  court  such  claims  as  arose  out 
of  treaty  stipulations.  (Id.  §  9,  12  Stat, 
at  L.  767,  chap.  02,  U.  S.  Com  p.  Stat. 
1901,  p.  739.)  As  was  said  in  Ex  parte 
Atocha  (Ex  parte  United  States)   17  WalL 

tcf.  Act  of  March  17,  1806,  14  Stat,  at  U 
9,  chap.  19;  United  SUtes  v.  Alire,  6  WalL 
573,  576,  18  L.  ed.  947,  948. 
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439,  444,  21  L.  ed.  60C,  698 :     All  the  cases 
of  which  the  court  could  subsequently  taJce 
togBiTjiwe,     by     either     the     original     or 
amendatory  act,  were  cases  arising  out  of 
contracts  or  transactions  between  the  gov- 
^  emment    or    its    officers    and    claimants. 
g.    .    .    Those  acts  have  since  then  applied 
•  only  to  claims  made  directly  against  *the 
United    States,    and    for    the    pajrment    of 
which  they  were  primarily  liable,  if  liable 
at  all,   and    not   to   claims   against   other 
governments,    the    payment    of    which    the 
United  States   had  assumed  or  might  as- 
sume by  treaty." 

The  provisions  of  the  act  of  1855,  as 
amended,  relating  to  jurisdiction,  were 
placed  in  §  1059  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  734),  and  §  9 
of  the  act  of  1803  became  §  1066  of  the 
revision  (U.  S.  Comp.  Stat.  1901,  p.  739), 
as  follows: 

"Sec.  1066.  The  jurisdiction  of  the  said 
eonrt  shall  not  extend  to  any  claim  against 
the  government  not  pending  therein  on 
December  one,  eighteen  hundred  and  sixty- 
two,  growing  out  of  or  dependent  on  any 
treaty  stipulation  entered  into  with  foreign 
nations  or  with   the  Indian  tribes." 

By  the  act  of  March  3,  1887  (24  Stat. 
at  L.  505,  chap.  359,  U.  S.  Comp.  Stat. 
1901,  p.  752),  the  general  jurisdiction  of 
the  court  theretofore  defined  by  §  1059 
iV.  S.  Comp.  Stat.  1901,  p.  734)  was 
broadened,  and  it  was  thus  provided: 

'That  the  court  of  claims  shall  have 
jurisdiction  to  hear  and  determine  the  fol- 
lowing matters* 

"First.  AU  claims  founded  upon  the 
Constitution  of  the  United  States  or  any 
law  of  Congress,  except  for  pensions,  or 
upon  any  regulation  of  an  Executive  De- 
partment, or  upon  any  contract,  expressed 
•or  implied,  with  the  government  of  the 
United  States,  or  for  damages  liquidated  or 
fmliquidated,  in  cases  not  sounding  in  tort, 
in  respect  of  which  claims  the  party 
woald  be  entitled  to  redress  against 
the  United  States,  either  in  a  court 
<rf  law,  equity,  or  admiralty  if  the 
United  States  were  suable:  Provided, 
however.  That  nothing  in  this  section  shall 
be  construed  as  giving  to  either  of  the 
courts  herein  mentioned.  Jurisdiction  to 
hear  and  determine  claims  growing  out  of 
the  late  Civil  War,  and  conunonly  known 
as  'war  claims,'  or  to  hear  and  determine 
other  claims,  which  have  heretofore  been 
rejected,  or  reported  on  adversely  by  any 
««aourty  department,  or  commission  author- 
§lzed  to  hear  and  determine  the  same. 
*  ^"Second.  All  set-ofTs,  counterclaims, 
claims  for  damages,  whether  liquidated  or 
tinliqiiidated.  or  other  demands  whatsoever 
on  the  part  of  the  government  of  the  United 


States   against   any    claimant   against   the 
government  in  said  court." 

The  statute  of  1887  repealed  all  Incon- 
sistent enactments.  The  question  whether 
§  1066  (U.  S.  Comp.  Stat.  1901,  p.  7b^) 
was  thus  repealed  has  been  raised,  but  not 
decided.  United  States  v.  Weld,  127  U.  S. 
51,  57,  32  L.  ed.  62,  65,  8  Sup.  Ct  Rep. 
1000;  Juragua  Iron  Co.  v.  United  States, 
212  U.  S.  297,  310,  53  L.  ed.  520,  525,  29 
Sup.  Ct.  Rep.  385.  Both  the  provisions 
above  quoted  and  those  of  §  1066  (U.  S. 
Comp.  Stat.  1901,  p.  739)  are  incorporated 
in  the  Judicial  Code  §§  145,  153,  [36  Stat, 
at  L.  1136,  1138,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  pp.  198,  201].  It  is 
argued  that  the  act  of  1887  was  intended 
to  provide  a  complete  scheme  for  tlie  be- 
stowal of  jurisdiction  over  all  claims 
against  the  government,  save  those  therein 
expressly  excepted,  and  that,  hence,  it  must 
be  regarded  as  a  substitute  for  the  provi> 
sions  of  the  Revised  Statutes,  including  § 
1066  (U.  S.  Comp.  Stat  1901,  p.  739), 
which  should  therefore  be  deemed  to  be 
repealed  (United  States  v.  Tynen,  11  Wall. 
88,  92,  20  L.  ed.  163,  154;  The  Habana,  175 
U.  8.  677,  684,  685,  44  L.  ed.  320,  322,  323, 
20  Sup.  Ct.  Rep.  290).  We  cannot  accede  to 
this  view.  The  question  is  one  of  legis- 
lative intent  (United  States  v.  Clafiin,  97 
U.  S.  546,  551,  24  L.  ed.  1082,  1084).  The 
section  dealt  with  a  special  class  of  cases. 
There  is  no  essential  repugnancy  between 
the  broadening  of  the  general  provisions  as 
to  jurisdiction  and  the  maintenance  of  the 
limitation  as  to  claims  based  upon  treaties, 
and,  in  considering  the  scope  and  manifest 
purpose  of  the  later  act  in  relation  to 
claims  arising  out  of  transactions  between 
the  government,  or  its  officers  and  claim- 
ants, we  find  no  warrant  for  concluding 
that,  in  enlarging  the  jurisdiction  previous- 
ly conferred  by  §  1059  (U.  S.  Comp.  Stat. 
1901,  p.  734),  it  was  the  intention  of 
Congress  to  efTect  such  a  complete  substi- 
tution as  would  destroy  the  established  ex- 
ception set  forth  in  §  1066  (U.  S.  Comp. 
Stat.  1901,  p.  739).  So  far,  then,  as  the 
petition  may  be  viewed  as  one  seeking  to 
assert  a  claim  growing  out  of  the  treaty 
with  Spain,  we  are  of  the  opinion  that  it 
was  not  within  the  jurisdiction  of  the  court  gj 
of  claims.  J® 

*  It  is  insisted,  however,  that  the  claim 
should  not  be  treated  as  one  dependent  up- 
on a  treaty  stipulation  (United  States  v. 
Weld,  127  U.  S.  51,  57,  32  L.  ed.  62,  65, 
8  Sup.  Ct.  Rep.  1000) ;  that  the  treaty 
merely  serves  to  confer  upon  the  United 
States  the  title  to  the  Philippine  Islands 
(30  Stat,  at  L.  1754;  31  Stat,  at  L.  1942) ; 
and  that  the  claim  is  based  upon  consider- 
ations of  international  law.    It  is  pointed 
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out  that  it  was  stated  in  the  protocol  that 
an  article  proposed  for  the  assumption  of 
contracts  which  had  been  entered  into  by 
the  Spanish  government  was  rejected  by  the 
American  commissioners,  while  it  was  also 
set  forth  that  it  might  be  assumed  that  the 
United  States  would  deal  justly  and 
equitably  in  respect  of  contracts  that  were 
binding  under  the  principles  of  internation- 
al law  (Sen.  Doc.  No.  62,  55th  Cong.  3d 
Scss.  pp.  240,  241).  But,  if  the  claim  of 
the  appellant  were  deemed  to  rest  exclusive- 
ly upon  the  transfer  of  sovereignty,  upon 
the  theory  that  thereby,  under  the  princi- 
ples of  international  law,  an  obligation  in 
its  favor  was  imposed  upon  the  United 
States,  the  claim  would  still,  in  our  judg- 
ment, be  excluded  by  the  statute  from  the 
consideration  of  the  court  below.  The 
words  "treaty  stipulation"  should  not 
be  so  narrowly  interpreted  as  to  permit  the 
exercise  of  jurisdiction  where  the  claim 
arises  solely  out  of  the  treaty  cession. 
Whether  tlie  liability  asserted  is  said  to 
result  from  an  express  provision  of  as- 
sumption contained  in  a  treaty,  or  is  sought 
to  be  enforced  as  a  necessary  consequence 
of  the  cession  made  by  a  treaty,  it  is  equal- 
ly within  the  policy  and  spirit  of  the  stat- 
ute; and  the  letter  of  the  statute  should 
not  be  otherwise  construed.  It  is  its  evident 
purpose  that  the  obligations  of  the  United 
States,  directly  resulting  from  a  treaty, 
should  not  be  determined  by  the  court  of 
claims. 

But  the  petition  has  another  aspect.  The 
grant  to  the  appellant,  as  already  stated, 
provided  in  article  16  for  a  payment  of  a 
^tax  of  10  per  cent,  and,  under  article  17, 
gfor  precedence  and  half  rates  in  the  trans- 
*  mission  of  official^despatches.  It  is  argued 
by  the  appellant  that  the  fact  that  the 
United  States  "has  received  and  is  receiv- 
ing the  special  tax"  and  "the  precedence 
and  half  rates  specified"  must  be  regarded 
as  admitted;  and  it  is  urged  that  under 
the  general  principles  of  jurisprudence  the 
facts  set  forth  in  the  petition  import  an 
obligation  on  the  part  of  the  United  States 
to  the  appellant  to  pay  the  subsidy  pro- 
vided for  in  the  concession  so  long  as  the 
United  States  shall  continue  to  avail  itself 
of  the  rights  and  privileges  which  have 
accrued  to  it  under  the  terms  of  the  con- 
cession. 

If  the  petition  can  be  fairly  said  to  pre- 
sent the  claim  that  the  United  States,  not 
simply  by  virtue  of  succession  to  sover- 
eignty under  the  treaty  of  cession,  but 
through  its  subsequent  transactions  with 
the  appellant,  and  by  contract  to  be  im- 
plied from  such  transactions,  has  become 
indebted  to  the  appellant,  we  think  that 
the  claim,  as  thus  limited,  would  be  within 


the  jurisdiction  of  the  court  below  under 
the  act  of  1887.  It  is  true  that  the  aver- 
ments of  the  petition  lack  definiteness.  It 
is  not  specilically  alleged  that  the  United 
States  has  received  the  tax  or  enjoyed  the 
benefit  of  the  half  rates,  nor  is  it  precisely 
stated  what  transactions  have  been  had 
between  the  government  and  the  appellant. 
But  the  petition  alleges  that  the  United 
States,  since  it  entered  into  the  occupancy 
of  the  Islands,  has  "availed  itself  of  all 
the  benefits  and  advantages"  of  the  sub- 
marine cable  and  telegraph  lines  established 
by  the  appellant,  "using  the  said  lines  of 
cable  and  telegraph  for  its  governmental 
and  other  purposes,  which  it  has  continued 
to  do  ever  since  and  still  continues  to  do,'' 
and  that  "it  has  become  in  all  respects  the 
successor  of  the  government  of  Spain  to 
all  rights,  privileges,  and  advantages  con- 
ferred upon  and  secured  and  reserved  to 
the  government  of  Spain  under  the  terms 
of  the  aforesaid  concession.  These  general 
allegations  are  not  altogether  inapposite 
with  respect  to  a  claim  based  upon  an  im*io 
plied  contract  outside  of  the  treaty  itself, » 
and  the  claimant  should  not  be  denied  the* 
right  to  have  its  claim,  thus  considered, 
adjudicated.  In  this  view,  the  petition 
would  be  susceptible  of  amendment,  and 
its  sufficiency,  in  law  and  fact,  could  be 
heard  and  determined. 

We  express  no  opinion  upon  the  merits 
of  the  claim,  in  this  aspect,  as  they  are  not 
before  us,  the  court  below  having  declined 
to  take  jurisdiction.  But  as  we  think 
there  was  jurisdiction  to  pass  upon  the 
claim  under  the  limitations  above  stated, 
the  judgment  will  be  reversed  and  the  cause 
remanded,  with  instructions  to  the  court 
below  to  take  further  proceedings  in  con« 
formity  with  this  opinion* 

It  is  BO  ordered. 


(231  U.  S.  31!.' I 

STURGES    ft   BURN    MANUFACTURING 
COMPANY,  Plff.  in  Err., 

V. 

ARTHUR  BEAUCHAMP. 

Constitutional  Law  (§  275*)— Due  Pbo- 
C£88  OF  Law— Employment  or  Mi  nobs. 
1.  Prohibiting  the  employment  of  chil- 
dren under  the  age  of  sixteen  years  in  vari- 
ous hazardous  employments,  as  is  done  by 
111.  Laws  1903,  p.  187,  does  not  take  liberty 
or  property  without  due  process  of  law, 
contrary  to  U.  S.  Const.,  14th  Amend.,  al- 
though the  statute  is  so  construed  by  the 
highest  court  of  the  state  that  a  violation 
of  its  provisions  gives  a  right  of  action  on 
behalf  of  an  illegally  employed  minor  if 
injured  in  the  course  of  such  employment, 
even  if  the  employer  acted  in  good  faith. 


*For  other  cases  see  same  topic  A  |  nitmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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relying    upon    the    Tepresentation    of    the 

minor  that  he  was  over  sixteen. 

[Bd.  Note.~For  other  eases,  see  Constitutional 
Law*  Cent.  Dis.  U  830,  835,  839,  843-846;  Dec 
DIs.  I  273.*] 

COXSTITUTIONAL    LaW    (§    238*)    —   EQUAL 
I^BOTECTION    OF   THE    LAWS— 0LA8SIFICA- 

noN— Employment  of  Minors. 

2.  The  employment  of  children  under  the 
age  of  sixteen  'years  in  hazardous  occupa- 
tions may  be  prohibited,  as  is  done  by  111. 
Laws  3903,  p.  187,  without  contravening 
the  guaranty  in  U.  S.  Const.,  14th  Amend., 
of  the  equal  protection  of  the  laws. 

[Ed.  Note. — ^For  otber  cases,  see  Constitutional 
Law.  Cent.  Dls-  i§  688-690.  686,  706-708;  Dec  Dig. 
§  238.*] 

[No.   64.] 

Submitted  November  3,  1913.     Decided  De- 
cember 1,  1913. 

IX  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Superior 
Court  of  Cook  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries  sustained  by 
a  minor  illegally  employed.     Affirmed. 

See  same  case  below,  260  III.  303,  96  N. 
£.204. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Aloion  W.  Bnlkley  and  Clair 
E.  More  for  plaintiff  in  error. 

Messrs.  George  C  Gorman  and  John  M. 
Pollock  for  defendant  in  error. 

•    *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  Sturges  &  Burn  Manufacturing  Com- 
pany is  a  corporation  engaged  in  manu- 
facturing tinware  and  other  metal  prod- 
ucts. It  employed  Arthur  Beauchamp,  the 
defendant  in  error,  who  was  under  sixteen 
years  of  age,  as  a  press  hand  to  operate  a 
punch  press  used  in  stamping  sheet  metal. 
Beauchamp  was  injured  in  operating  the 
press,  and  brought  an  action  through  his 
next  friend,  in  the  superior  court  of  Cook 
county,  to  recover  the  damages  sustained, 
counting  on  the  statute  of  Illinois,  passed 
in  1903  (Laws  of  1903,  p.  187,  Hurd's 
Stat.  1909,  p.  1082),  which,  by  §  11,  pro- 
hibited the  employment  of  children  under 
the  age  of  sixteen  years  in  various  hazard- 
ous occupations,  including  that  in  which 
the  injury  occurred.  The  trial  court,  re- 
cusing to  direct  a  verdict  for  the  defendant, 
instructed  the  jury  that  if  the  plaintiff 
was   in   fact   less  than   sixteen   years   old, 

^and  when  injured^was  employed  by  the  de- 
fendant upon  a  stamping  machine,  the  de- 
fendant was  guilty  of  a  violation  of  the 
statute,  and  the  plaintiff  was  entitled  to 
recover.  A  verdict  was  rendered  for  the 
plaintiff,  and  judgment  thereon  was  af- '. 
firmed  by  the  supreme  court  of  the  state. 


le 


260  111.  303,  96  N.  E.  204.    llit  case  comes 
here  on  error. 

The  plaintiff  in  error  complains  of  the 
ruling  that  a  violation  of  the  statute  gives 
a  right  of  action  to  the  employee  in  case 
of  his  injury,  but  this  is  a  question  of  state 
law  with  which  we  are  not  concerned. 

The  Federal  question  presented  is  wheth- 
er the  statute,  as  construed  by  the  state 
court,  contravenes  the  14th  Amendment. 
It  cannot  be  doubted  that  the  state  was 
entitled  to  prohibit  the  employment  of  per- 
sons of  tender  years  in  dangerous  occu- 
pations. Holden  v.  Hardy.  1G9  U.  S.  366, 
392,  395,  42  L.  ed.  780,  791,  792,  18  Sup. 
Ct.  Rep.  383;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  31,  49  L.  ed.  643,  651,  26 
Sup.  Ct.  Rep.  358,  3  Ann.  Cas.  765;  Mul- 
ler  V.  Oregon,  208  U.  S.  412,  421,  52  L.  ed. 
551,  556,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  957;  Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  549,  508,  569,  55  L.  ed. 
328,  338,  339,  31  Sup.  Ct.  Rep.  259.  It  is 
urged  that  the  plaintiff  in  error  was  not 
permitted  to  defend  upon  the  ground  that 
it  acted  in  good  faith  relying  upon  the 
representation  made  by  Beauchamp  that  he 
was  over  sixteen.  It  is  said  that,  being 
over  fourteen,  he  at  least  had  attained  the 
age  at  which  he  should  have  been  treated 
as  responsible  for  his  statements.  But,  as 
it  was  competent  for  the  state,  in  securing 
the  safety  of  the  young,  to  prohibit  such 
employment  altogether,  it  could  select 
means  appropriate  to  make  its  prohibi- 
tion effective,  and  could  compel  em- 
ployers, at  their  peril,  to  ascertain  whether 
those  they  employed  were  in  fact  under  the 
age  specified.  The  imposition  of  absolute 
requirements  of  this  sort  is  a  familiar  ex- 
ercise of  the  protective  power  of  govern- 
ment. Reg.  V.  Prince,  L.  R.  2  C.  C.  164, 
44  L.  J.  Mag.  Cas.  N.  S.  122,  32  L.  T.  N.  S. 
700,  24  Week.  Rep.  76,  13  Cox  C.  C.  138, 
1  Am.  Crim.  Rep.  1 ;  People  v.  Werner,  174 
N.  Y.  132,  66  N.  E.  607;  State  v.  Kinkead, 
57  Conn.  173,  17  Atl.  855;  Ulrich  v.  Com. 
0  Bush,  400;  8tate  v.  Heck,  23  Minn.  649;  o 
State  v.  Hartfiel,  24  Wis.  60;  State  v.g 
Tomasi,  67 •Vt.  312,  31  Atl.  780;  Com.  v.* 
Green,  163  Mass.  103,  39  N.  E.  775;  3 
Greenl.  Ev.  §  21;  30  Am.  Rep.  617-620, 
note.  And  where,  as  here,  such  legislation 
has  reasonable  relation  to  a  purpose  which 
the  state  was  entitled  to  effect,  it  is  not 
open  to  constitutional  objection  as  a  dep- 
rivation of  liberty  or  property  without 
due  process  of  law.  Shevlin-Carpenter  Co. 
V.  Minnesota,  218  U.  S.  67,  70,  54  L.  ed. 
930,  935,  30  Sup.  Ct.  Rep.  603. 

It  is  also  contended  that  the  statute 
denied  to  the  plaintiff  in  error  the  equal 
protection  of  the  laws;  but  the  classifica- 
tion it  established  was  clearly  within  the 
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legislative  power.  Heath  &  M.  Mfg.  Co. 
V.  Worst,  207  U.  S.  338,  354,  62  L.  ed.  236, 
243,  28  Sup.  Gt.  Rep.  114;  Louisville  & 
N.  R.  Co.  V.  Melton,  218  U.  S.  36,  64,  64 

li.  ed.  921.  028,  47  L.  R.  A.  (N.  S.)  84.  30 
Sup.  Ct.  Rep.  676;  Lindsl^  v.  National 
Carbonic  Gas  Co.  220  U.  S.  61,  78,  55  L. 
^.  369,  377,  31  Sup.  Ct.  Rep.  337,  Ann. 
Cas.  1912  C,  160;  Mutual  Loan  Co.  v.  Mar- 
tell,  222  U.  S.  225,  236,  66  L.  ed.  176,  180, 
82  Sup.  Ct.  Rep.  74,  Ann.  Cas.  1013  B, 
<^29. 

The  judgment  is  affirmed* 


<<231  U.  S.  353) 

R.  H.  DOWNMAN,  Plff.  in  Err., 

V. 

STATE  OF  TEXAS. 

CONfiTITUTIONAL    LaW    (§   2S3*)— DlSCBIMI- 

NATiow— Due   Pkccees   of   Law— Taxa- 
tion  OF   MizNEttAL   Hi  GUTS. 

The  assessment  for  taxing  purposes  of 
mineral  rights  where  they  have  been  sepa- 
rately conveyed  and  are  owned  by  persons 
•other  than  the  owners  of  the  surface  es- 
tates, without  any  corresponding  deduction 
from  the  assessments  against  the  surface 
owners,  does  not  violate  u.  S.  Const.,  14th 
Amend.,  as  discriminating  against  the  own- 
ers of  fche  mineral  rights  so  assessed,  where 
it    does    not    appear    that    mineral    rights 

•  known   to   exist   were  consciously   relieved 

from  taxation  if  they  belonged  to  the  own- 

■ers  of  the  surface. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
X.aw,  Cent  Dig.  SS  891.  S92,  904-906;  Dec.  Dig.  i 
383.*] 

[No.  43.] 

Submitted  November  3,  1913.    Decided  De- 
cember 1,  1913. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Third  Supreme  Judicial  District 
of  the  State  of  Texaa  to  review  a  judgment 
which,  reversing  a  judgment  of  the  Dis- 
trict Court  of  Llano  County  in  that  state, 
upheld  taxation  assessments  of  mineral 
rights  owned  by  persons  other  than  the 
owners  of  the  surface  estates.    Affirmed. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  134  8.  W.  787. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  li.  Batts  and  V.  L.  Brooks  for 
plaintiff  in  error. 

Mr.  B.  F.  Ix>one7,  Attorney  General  of 
Texas,  and  Messrs.  G.  B.  Smedley  and 
^  Knight  Stith  for  defendant  in  error. 

*  *  Mr.  Justice  Iiamar  delivered  the  opinion 
of  the  court: 

The  state  of  Texas  brought  suit  against 
Downman  to  collect  taxes  on  "mineral 
rights"  owned  by  him  in  50,000  acres  of 
land  in  Llano  county.    In  his  answer  he' 


.:    • 


contended  that  he  was  not  liable  because 
the  mineral  rights  were  not  real  estate,  but 
mere  licenses  to  work  and  develop  mines 
in  the  future;  that  if  real  estate  they  had 
already  been  returned  by  the  owners  of  the 
surface,  and,  as  the  latter  had  already  paid 
taxes  on  the  land,  no  additional  sum  could 
be  collected  from  him.  Further,  he  claimed 
that  the  assessments  were  void  as  being 
an  unlawful  discrimination  against  the 
class  of  persons  who,  like  himself,  owned 
mineral  rights  separate  from  the  surface 
estate. 

On  the  trial  it  appeared  that  there  was 
no  mining  in  the  county,  but  in  many  sec- 
tions there  were  signs  indicating  the  ex- 
istence of  ore.  Prior  to  1907  there  had 
been  no  assessment  of  mineral  either  to  the 
owner  of  the  surface  or  to  persons  to 
whom  the  mineral  right  had  been  separate-^ 
ly  conveyed.  In  that  year  the  tax  books  {J 
were  made  up* as  usual,  grazing  and  agri- 
cultural lands  being  assessed  at  from  $2 
to  $3  per  acre.  The  tax  books  were  then 
forwarded  to  the  county  commissioners  for 
equalization  of  values.  Acting  in  pur- 
suance of  instructions  from  the  comptrol- 
ler, the  commissioners  made  order  direct- 
ing the  county  taxing  officer  to  assess 
mineral  rights  where  they  were  owned  by 
persons  other  than  the  owners  of  the  sur- 
face estate.  He  thereupon  examined  the 
public  records  and  secured  the  names  of 
the  grantees  in  all  deeds  which  conveyed 
such  rights.  Without  further  investigation 
as  to  the  existence  or  value  of  ore,  he  as- 
sessed the  owner  on  the  basis  of  50  cents 
per  acre,  entering  the  tax  in  the  column 
headed,  "Mineral  Rights  Only."  No  deduc- 
tion was  made  from  the  amount  already 
entered  against  the  owner  of  the  land 
proper.  The  books,  with  both  classes  of 
assessments  appearing  thereon,  were  then 
finally  approved,  and,  in  due  course,  the 
surface  owners  paid  the  taxes  assessed 
against  them  on  the  land.  Downman, 
for  the  reasons  already  stated,  refused 
to  pay  the  sum  demanded  of  him  as 
taxes  on  mineral  rights  in  the  50,000  acres. 
His  defense  was  sustained  by  the  district 
judge,  who  held  that  when  the  surface 
owners  returned  real  estate,  that  included 
every  interest  connected  with  the  land,  and 
consequently  Downman  could  not  be  held 
for  an  additional  tax  on  property  or  value 
which  had  alreadv  been  assessed  to  the 
owner  of  the  surface.  The  court  of  civil 
appeals  recognized  that  if  the  owner  of 
the  land,  in  paying  his  taxes,  had,  in  fact, 
paid  on  the  mineral  rights  also,  Downman 
could  not  be  held  liable  in  the  present  suit. 
But  the  judgment  of  the  district  court  was 
reversed  for  the  reason  that,  in  approving 
the    books    having    two    assessments,- 
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against  land  and  one  against  mineral 
rights  in  the  same  tract, — the  commissianer 
had  recognized  the  existence  of  two  sepa- 
rate interests  in  the  same  property, 
belonging  to  two  different  owners.  The  su- 
^  preme  court  of  the  state  declined  to  inter- 
gfere,   and   the   case   was   brought   here   by 

*  writ  of  error  in  which  Downman  renews 
his  attack  on  the  validity  of  the  assess* 
ment.  He  contends  that  mineral  rights, 
when  belonging  to  the  owner  of  the  sur- 
face, were  not  included  in  the  assessment, 
bnt  were  taxed  as  soon  as  they  were  sold; 
that  such  "a  tax  was  discriminatory 
against  owners  who,  like  appellant,  own 
mineral  rights  in  lands,  the  surface  estate 
ol  which  was  owned  by  others,"  and  that 
such  discriminatory  assessment  imposes 
upon  the  latter  an  unlawful  burdeu  of  tax- 
ation, and  takes  his  and  their  property 
without  due  process  of  law. 

The  Texas  court  recognized  that  if  a 
mineral  right  was  not  an  estate,  but  a  mere 
license  to  enter  and  work  in  the  future, 
it  was  not  taxable.  It  held,  however,  that 
the  deeds  conveying  ore,  store,  and  minerals 
were  grants  of  property,  and  conveyed  to 
Downman  title  to  the  mineral,  with  the 
light  to  work  the  same.  This  title  and 
right  were  held  to  be  real  estate,  and  tax- 
able as  such.  On  this  writ  of  error  from 
the  state  court  we  are  not  concerned  with 
that  construction  of  the  statute,  nor  with 
the  regularity  of  the  method  by  which  the 
taxes  were  assessed,  nor  with  the  fairness 
of  the  valuation.  The  only  Federal  ques- 
tion arises  out  of  the  contention  that  there 
was  a  discrimination  against  Downman  in 
taxing  him  on  mineral  rights  when  the 
same  were  not  taxed  if  they  belonged  to 
the  owner  of  the  surface  estate.  In  effect 
he  claims  that  taxability  of  mineral  rights 
was  made  to  depend  not  on  value,  but  on 
ownership,  being  taxable  after  they  had 
been  conveyed,  but  not  taxable  as  long  as 
they  remained  the  property  of  the  holder 
of  the  surface.  The  record,  however,  does 
not  support  tliis  position,  for  it  does  not 
appear  that  the  landowner  was  consciously 
relieved  of  taxation  on  mineral  rights 
known  to  exist.  If  the  mineral  actually 
added  to  the  value,  the  law  required  that 
it  should  be  represented  in  the  assessment 
of  the  land.  But  if  the  owner  and  the 
^  assessor  did  not  know  of  the  existence  of 
g  ore,  there  was  no  injustice  nor  known  dis- 

*  erimination^in  assessing  it  merely  as  graz- 
ing land.  When,  however,  an  actual  sale 
of  the  mineral  rights  in  a  particular  tract 
was  made,  and  the  deed  recorded,  a  new 
value  was  brought  to  light.  There  was 
then  no  reason  why  the  taxing  officers 
should  not  accept  the  action  of  the  buyer 
in  faying  therefor  $1.(M)  per  acre  as  evi- 


dence that  the  mineral  right  had  a  separate^ 
value.  This  right,  being  real  estate,  was 
taxable;  but  if  assessed  against  the  owner 
of  the  surface,  the  result  would  have  been- 
that  he  would  have  had  to  pay  on  an  in- 
terest in  the  land  with  which  he  had  ab- 
solutely parted.  Usually  real  estate  is 
taxed  as  a  unit;  but  as  different  elements- 
of  the  land  are  capable  of  being  severed* 
and  separately  owned,  the  statute  may  au- 
thorize a  separate  assessment  against  tha 
owners  of  the  severed  parts.  Accordingly,, 
if  the  title  has  been  severed,  land  may 
be  taxed  to  one,  timber  to  another,  or  land 
to  one  and  coal  to  another.  The  state- 
court  held  that  such  was  the  law  of  Texas,, 
in  view  of  the  general  language  of  the  stat- 
ute defining  real  estate  as  including  not 
only  the  land  itself,  but  the  buildings  on^ 
the  land  and  the  minerals  under  the  land* 
There  was  therefore  nothing  discriminatory 
in  assessing  Downman  as  owner  of  the- 
mineral  right  which  had  been  sold  to  him, 
and  separately  assessing  the  owner  of  the- 
surface  with  what  remained.  That  the^ 
two  owners  were  thus  separately  assessed, 
each  on  his  own  property,  appears  fron^ 
the  fact  that  both  values  were  separately 
entered  upon  the  tax  books, — Downman's- 
mineral  rights,  for  which  he  paid  SLSO* 
an  acre,  being  assessed  at  60  cents  an  acre,, 
and  the  surface  estate  at  from  $2  to  $3* 
per  acre.  If  the  latter  was  overasscssed^ 
it  affords  Downman  no  defense.  The  record 
discloses  no  violation  of  a  Federal  right*, 
and  the  judgment  is  affirmed* 


(231  U.  S.  -ioap 

UNITED  STATES,  Petitioner, 

V. 

TWENTY-FIVE  PACKAGES  OF  PANAMA 
HATS,  Maximo  Castillo,  Claimant. 

Customs  Dutieb  (i  ISO*)— Fobfeitube  — 
Undervaluation  by  Foreign  Consign- 
OBs—*» Attempt  to  Introduce  into  Com- 
merge"— **Intboduce  into  Commerce." 
The  fraudulent  undervaluation  by  foreign 
consignors  in  the  foreign  country  of  goods 
consigned  to  a  person  in  New  York  con- 
stitutes, upon  their  arrival  at  the  port  of 
entry,  an  attempt  to  introduce  them  into 
the  commerce  of  the  United  States,  and 
when  they  are  unloaded  and  placed  in  gen- 
eral order  they  are  actually  introduced  into 
that  commerce,  within  the  meaning  of  the 
customs  administrative  act  of  June  10,  1890 
(26  Stat,  at  L.  135,  chap.  407,  U.  S.  Comp. 
Stat.  1901,  p.  1895),  §  9,  as  amended  by 
the  act  of  August  6,  1909  (36  Stat,  at  L. 
97,  chap.  6,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  904),  S  28,  providing  for  the  forfeiture 
of  any  imported  merchandise  which  the  con- 
signor or  seller  shall  introduce  or  attempt 
to  introduce  into  the  commerce  of  the 
ITnited  States  by  means  of  any  fraudulent 
or  false  invoice,  although  the  owner  might 
at  any  time  within  a  year  have  withdrawn 
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the  goods  and  directed  them  to  be  forward- 
ed to  a  foreign  country  without  payment  of 

duties. 

[Ed.  Note.-^For  other  cases,  see  Customs 
Duties.  Cent.  Dig.  SS  296-315;   Dec.  Dig.  I  130.«] 

[No.  257.] 

Argued  October  30,  1913.     Decided  Decem- 
ber 1,  1013. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court  for 
the  Northern  District  of  New  York,  sus- 
taining exceptions  to  a  libel  to  forfeit  im- 
ported merchandise  for  fraud  of  the  for- 
eign consignors.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  115  C*  C«  A.  340, 
195  Fed.  438. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Adkins  for 
petitioner. 

Mr.  Albert  H.  Washbnrn  for  respond- 
A  ent* 

10 
09 

*   *  Mr.  Justice  Lamar  delivered  the  opin- 
ion of  the  court: 

This  was  a  proceeding  to  forfeit,  for 
fraud  of  foreign  consignors,  goods  not 
technically  entered  at  the  New  York  cus- 
toms house,  but  unloaded  from  the  ship 
and  stored  in  general  order.  The  libel 
charges  that  Castillo  ^  Company  were  en- 
gaged in  buying  and  selling  Panama  hats 
shipped  to  them  by  merchants  from  foreign 
ports.  These  consignors,  as  required  by 
law  (26  SUt.  at  L.  131,  chap.  407,  U.  S. 
Comp.  Stat.  1901,  p.  1886),  delivered  to 
the  American  consular  agent,  at  the  point 
of  shipment,  three  sets  of  invoices  show- 
ing the  value  of  the  property  intended  for 
importation  into  the  United  States.  One 
of  these  invoices  was  retained  by  that 
officer,  one  was  sent  to  the  collector  of  the 
port  at  New  York,  and  the  third  was  de- 
livered to  the  consignor,  and  by  him  for- 
warded to  the  consignee,  Castillo  &  Com- 
pany. All  the  provisions  of  the  law  were 
complied  with,  except  that  the  consignors 
falsely  and  fraudulently  undervalued  the 
merchandise.  The  goods  arrived  in  New 
York  during  April,  May,  and  June,  1910, 
but  were  not  called  for  by  the  consignee. 
They  were  accordingly  put  in  general  order 
by  virtue  of  customs  regulations  (§§  1087, 
1088,  1902;  Rev.  Stat.  §§  2954,  2989,  U. 
8.  Comp.  Stat.  1901,  pp.  1943,  1960), 
whereby  the  collector  takes  possession  of 
goods  unloaded,  but  unclaimed.  They  are 
then  stored  in  a  general  order  warehouse, 
the  consignee  having  the  right  at  any  time 
within   twelve   months   to   withdraw,  them 


and  make  due  entry  therefor.  If  not  so 
entered  within  the  year,  the  merchandise 
must  be  sold  at  public  auction. 

The  libeled  goods  not  having  been  called 
for,  the  collector,  in  May,  1911,  caused 
proceedings  to  be  instituted  to  have  them 
forfeited  under  the  provisions  of  §  9  of  the 
tariff  act  [of  1800,  26  SUt.  at  L.  135, 
chap.  407,  U.  S.  Comp.  Stat  1901,  p. 
1895,  as  amended  by  §  28]  of  1909  (36 
Stat,  at  L.  97,  chap.  6,  U.  8.  Comp.  Stat. 
Supp.  1911,  p.  904),  which  declares  *'that 
if  any  consignor,  seller,  owner,  importer, 
consignee,  agent,  or  other  person  or  per- 
sons, shall  enter  or  introduce,  or  attempt^ 
to  enter  or  introduce,  into  the  commerce  of§ 
the  United  States,  any  imported  ^merchan-* 
dise  by  means  of  any  fraudulent  or  false 
invoice  ...  or  shall  be  guilty  of  any 
vrilful  act  or  omission  by  means  whereof 
the  United  States  may  be  deprived  of  the 
lawful  duties  .  .  .  such  merchandise 
or  the  value  thereof,  to  be  recovered  from 
such  person  or  persons,  shall  be  forfeited 
.  .  .  and  such  person  or  persona  shall, 
upon  conviction,  be  fined  ...  or  be 
imprisoned  ...  or  both,  in  the  dia* 
cretion  of  the  court." 

Maximo  Castillo,  as  claimant,  filed  ex- 
ceptions to  the  libel  on  the  ground  that 
the  merchandise  was  not  subject  to  for- 
feiture because  there  had  been  no  entry 
of  the  goods;  contending  that  placing  them 
in  general  order  waa  not  even  an  attempt 
to  introduce  them  into  the  commerce  of 
the  United  States,  inasmuch  as  the  owner 
might,  during  the  year,  direct  them  to  be 
forwarded  to  a  foreign  country  without 
payment  of  a  duty  here.  This  contention 
was  sustained  by  the  district  judge.  That 
judgment  was  affirmed  by  the  circuit  court 
of  appeals  (115  C.  C.  A.  340,  195  Fed. 
438),  and  the  case  is  here  on  writ  of  cer- 
tiorari. 

The  prior  tariff  act  (26  Stat,  at  L.  131, 
chap.  407,  U.  S.  Comp.  Stat.  1901,  p.  1886), 
provided  for  the  forfeiture  of  the  goods 
'4f  any  owner,  importer,  consignee,  agent, 
or  other  person,  shall  make  or  attempt  to 
make  any  entry  of  imported  merchandise 
by  means  of  any  fraudulent  or  false  in- 
voice." In  several  cases  arising  under  that 
act  it  was  held  that  the  language  used  did 
not  cover  the  case  of  fraud  by  the  con- 
signor, nor  could  the  goods  be  forfeited 
for  the  wrongful  conduct  of  any  person  if 
the  act  preceded  the  making  of  the  docu- 
ments or  taking  any  of  the  steps  necessary 
to  enter  the  goods.  United  States  v.  640 
Half  Boxes  of  Figs,  104  Fed.  778  (1908); 
United  Stetes  v.  One  Trunk,  171  Fed.  772 
(July,  1900).  Under  tlie  statute,  as  thus 
construed,  there  was  no  penalty  for  the 
grossest  fraud  on  the  part  of  the  consignor, 
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notwithstanding  the  fact   that  his   invoice 

TaluatioD   waa  of  great  importance  in  de- 

^termining  true  value,  as  a  basis  for  collect- 

ging  the  duty.    And  even   if  the  consignor 

*  was* also  consignee,  it  had  been  held  that 
there  was  a  locus  pueniienticB  so  that  he 
might,  before  entry,  substitute  a  true  for 
a  false  invoice,  and  thus  escape  a  forfeiture. 

In  order  to  close  those  loopholes  and  to 
make  the  act  more  effective  Congress,  on 
August  5,  1909  (36  Stat,  at  L.  97,  chap. 
6.  U.  S.  Comp.  Stat.  Supp.  1911,  p.  904), 
changed  the  law  so  as  to  increase  the  num- 
ber of  persons  whose  fraud  should  be  pun- 
ished. It  also  enlarged  the  scope  of  con- 
duct for  which  the  goods  should  be 
forfeited.  Instead  of  punishing  only  for  the 
fraud  of  the  "owner,  importer,  consignee, 
and  other  persons,**  as  under  the  act  of 
1890,  provision  was  made  for  forfeiture  for 
fraud,  of  the  "consignor  or  seller."  In- 
Btead  of  punishing  only  for  entering  or 
attempting  to  enter  on  a  fraudulent  in- 
voice, it  punished  an  attempt  by  such 
means  "to  introduce  any  imported  mer- 
chandise into  the  commerce  of  the  United 
6tates,"  This  latter  phrase  necessarily  in- 
cluded more  than  an  attempt  to  enter, 
otherwise  the  amendment  was  inoperative 
against  the  consignor  against  whom  it  was 
specially  aimed,  for  lie  does  not,  as  such, 
make  t^e  declaration,  sign  the  documents, 
or  take  any  steps  in  entering  or  attempt- 
ing to  enter  the  goods.  When  he  makes 
the  false  invoice  in  a  foreign  country  there 
is  no  extraterritorial  operation  of  the  stat- 
ute whereby  he  can  be  criminally  punished 
for  his  fraud.  But  when  the  consignor 
made  the  fraudulent  undervaluation  in  the 
foreign  country,  and  on  such  false  invoice 
the  goods  were  shipped,  and  arrived  con- 
signed to  a  merchant  in  Xew  York,  the 
merchandise  M^as  within  the  protection  and 
subject  to  the  penalties  of  the  commercial 
regulations  of  this  country,  even  though 
the  consignor  was  beyond  the  seas  and 
outside  the  court's  jurisdiction. 

It  was  argued  that  the  goods  could  only 
be  forfeited  for  the  same  acts  that  would 
support  an  indictment;  and  inasmuch  as 
the  consignor  could  not  be  prosecuted  here 
for  making  a  false  invoice  In  a  foreign 
c  country,    neither    could    the    goods    be    for- 

•  feited  for  the  same  conduct  in  the^same 
place.  Cut  while  punishment  for  the  crime 
and  forfeiture  of  the  goods  will  often  be 
coincident  penalties,  they  are  not  neces- 
sarily so,  nor  is  there  any  inconsistency 
in  proceeding  against  the  res  if  the  wrong- 
doer is  beyond  the  jurisdiction  of  the  court. 
The  very  fact  that  the  criminal  provision 
of  the  statute  does  not  operate  ext rater- 
ritorially  against  the  consignor  would  be 
a  reason  why  the  goods  themselves  should 


be  subjected  to  forfeiture  on  arrival  here. 
Cf.  American  Banana  Ca  v.  United  Fniit 
Co,  213  U.  S.  356,  53  L.  ed.  832,  29  $up. 
Ct.  Rep.  611,  16  Ann.  Cas.  1047;  United 
States  V.  Nord  Oeutscher  Lloyd,  223  U.  S. 
512,  56  L.  ed.  531,  32  Sup.  Ct.  Rep.  244. 
The  consignor's  absence  would  not  relieve 
the  goods  from  the  liability  to  be  for- 
feited. He  must  be  treated  as  having 
made  the  shipment  with  a  knowledge  that 
they  could  not  remain  in  the  vessel  (Rev. 
Stat  §  2880,  U.  8.  Comp.  Stat.  1901, 
p.  1913),  and  that  if,  after  being  unloaded, 
they  were  not  called  for,  they  would  be 
stored  in  general  order,  there  to  remain, 
free  from  the  burden  of  any  state  legisla- 
tion, and  within  the  protection  of  the  com- 
merce clause  of  the  Constitution.  The  for- 
eign consignor  is  charged  with  knowledge 
that,  if  goods  stored  in  such  warehouse 
were  not  called  for  within  the  year,  they 
were  to  be  sold  at  public  outcry;  or  if, 
during  that  period,  they  were  taken  out 
for  shipment  to  a  foreign  port,  they  would 
start  from  a  place  of  storage  within  the 
territory  of  the  United  States,  and  move 
thence  in  a  channel  of  its  commerce.  So 
that  in  the  present  case,  when  the  goods, 
fraudulently  undervalued  and  consigned  to 
a  person  in  New  York,  arrived  at  the  port 
of  entry,  there  was  an  attempt  to  intro- 
duce them  into  the  commerce  of  the  United 
States.  When  they  were  unloaded  and 
placed  in  general  order,  they  were  actually 
introduced  into  that  commerce,  within  the 
meaning  of  the  statute  intended  to  prevent 
frauds  on  the  customs.  The  judgment  dis- 
missing the  libel  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 


(231  U.  S.  36:i) 
DELAWARE,  LACKAWANNA,   &   WEST- 
ERN   RAILROAD    COMPANY,    Tiff,    in 
Err., 

V. 

UNITED   STATES   OF   AMERICA. 


Commerce  (S  01*)— Constitutional  Law 
(§  297*)-— Governmental  Regulation  ok 
Interstate  Carrier — Association  with 
Commodity  Carried. 

1.  Forbidding  a  railway  company  to 
transport  in  interstate  commerce  from  mar- 
ket to  mine  an  article  purchased  by  it  for 
use  in  its  private  business  of  mining,  con- 
ducted under  charter  authority,  as  is  done 
by  the  Hepburn  net  of  June  29,  1900  (34 
Stat,  at  L.  585,  chap.  3591,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1287),  does  not  deny 
the  due  process  of  law  guaranteed  by  U.  S 
Const.,  5th  Amend.,  but  such  prohTbitioo 
is  a  valid  exercise  of  the  power  of  Congress 
to  regulate,  commerce. 

CBd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §S  81-84,  89;  Dec.  Dig.  f  61:*  Cod«I1- 
tutlonal  Law,  Cent.  Dig.  fi|  832-834;  Dec.  Dig.  I 
I87.*l 
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GARRIBB8  (I  25*)— GoVXBZflCElffTAL  RbOUUL- 
TION  —  A6600IATI0N  WIXB  COMMOOITT 
CjJtBIED. 

2.  The  transportation  by  a  railway  com- 
pany in  interstate  commerce  from  market 
to  mine  of  articles  purchased  by  it  for  use 
bv  it  in  its  private  business  of  mining  is  a 
violation  of  the  commodity  clause  of  the 
Hepburn  act  of  June  29,  1906,  which  makes 
it  unlawful  for  any  railway  company  to 
trunsport  in  interstate  commerce  an^  arti- 
cle which  it  may  own  or  in  which  it  may 
have  any  interest  except  such  as  may  be 
necessary  for  its  use  in  the  conduct  of  its 

business  as  a  common  carrier. 

[Bd.  Note.— For  otb«r  caNS,  see  GarrlerSp  Dec. 
Diff.  I  25.*] 

Carriers  (§  25*)  —  Governmental  Regu- 
lation —  Association  with  Commodity 
Carried. 

3.  Hay  purchased  by  a  railway  company 
for  the  use  of  animals  employed  in  operat- 
ing its  coal  mines  cannot  be  said  to  have 
been  necessary  for  the  use  of  the  company 
in  the  conduct  of  its  business  as  a  common 
carrier,  within  the  meaning  of  the  commodity 
clause  of  the  Hepburn  act  of  June  29,  1906, 
wliicli  makes  it  unlawful  for  any  railway 
company  to  transport  in  interstate  com- 
merce any  article  it  may  own,  or  in  which 
it  may  have  any  interest  except  such  as  may 
be  necessary  for  its  use  in  the  conduct  of 
its  business  as  a  common  carrier,  where  the 
company  sells  for  public  consumption  75 
per  cent  of  the  coal  produced,  using  the  re- 
maining 25  per  cent  as  fuel  for  its  locomo- 
tives. 

fBd.  Note.— For  otbor  casM,  see  Carriers,  Dec. 
Dig.  i  25.*] 

Sales  (8  201  ♦)— When  Title  Passes— De- 
livery—Acceptance, 

4.  An  acceptance  which  passes  title  with 
tiie  right  to  rescind  as  for  a  condition  sub- 
sequent if,  on  later  inspection,  the  quality 
is  found  not  to  correspond  with  the  specifi- 
cations, results  from  the  receipt  by  a  car- 
rier at  a  point  on  its  own  line  of  hay  de- 
livered to  it  by  the  vendor  in  a  contract 
by  which  the  latter  agreed  to  sell  the  hay  to 
the  carrier  at  a  specified  price  f.  o.  b.  at 
that  point,  from  which  the  carrier  was  to 
transport  it  to  such  other  points  on  its 
line  a«  it  should  determine,  having  the  right 
to  inspect  at  those  points  before  acceptance, 
and  agreeing  to  pay  therefor  only  after  such 
inspection  and  acceptance. 

[Bd.  Note.— For  other  cnses.  see  Sales.  Cent. 
Dig.  8S  629-641;    Dec.  Dig.  9  201.*] 

[No.  275.] 

Argued  October  17,  1913.    Decided  Decem- 
ber 1,  1913. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  New  Yoric  to  review  a  conviction  of  a 
carrier  for  violating  the  commodities  clause 
of  the  Hepburn  act.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  S.  Jcnncy  for  plaintiff  in  error. 
Assiatant  to  the  Attorney  Oeneral  Todd 
for  defendant  in  error. 


Oct.  Term,  x 

09 

*  Mr.  Justice  Lamar  delivered  the  opinion  * 
of  tlie  court: 

The  Delaware,   Lackawanna,   k  Western 
Railroad   Company   was   indicted   for  haul- 
ing, over   its   lines,   between   Buffalo,   New 
York,  and  Scranton,  Pennsylvania,  twenty 
carloads  of  hay,  belonging  to  the  company,^ 
but  not  necessary  for  its  use  as  a  common^ 
carrier.     This  transportation* was  charged* 
to  be  in  violati.on  of  the  commodity  clause  . 
of   the  Hepburn  act    (34  Stat,  at  L.  585, 
chap.  3591,  U.  6.  Comp.  Stat.  Supp.  1011,  p. 
1287),  M'hich  makes  it  unlawful    "for    any 
railroad  company  to  transport    [in    inter- 
state   commerce]     any    article    ...     it 
may  own     .     .     •    or  in  wliicli  it  may  have 
any    interest    .     .     .    except   such     .     .    . 
as  may  be  necessary    .    .    .    for  its  use  in 
the  conduct  of   its  business  as  a  common 
carrier." 

On  the  trial  it  appeared  that  the  defend- 
ant was  not  only  chartered  as  a  railroad^ 
but  had  also  been  authorized  to  operate 
coal  mines.  The  hay,  referred  to  in  the 
indictment,  had  been  purclia^sed  for  the  use 
of  animals  employed  in  and  about  the  mines 
at  Scranton, — all  the  coal  taken  therefrom 
being  sold  for  use  by  the  public,  except  the 
steam  coal  which  was  used  as  fuel  for  the 
company's  locomotives. 

The  defendant  was  found  guilty  and 
sentenced  on  each  of  the  twenty  counts.  It 
brought  the  case  here,  insisting  that  the 
commodity  clause  violated  the  5th  Amend- 
ment, deprived  the  company  of  a  right  to 
contract,  and  prevented  it  from  carrying  its 
own  property  needed  in  a  legitimate  intra- 
state business,  conducted  under  authority  of 
a  charter  granted  by  the  state  of  Pennsyl- 
vania, many  years  before  the  adoption  of 
the  Hepburn  bill. 

1.  This  contention  must  be  overruled  on 
the  authority  of  United  States  ex  rel.  Atty. 
Gen.  V.  Delaware  &  H.  Co.  213  U.  S.  306, 
4 JO.  53  L.  ed.  S35.  852,  29  Sup.  Ct.  Rep.  527. 
It  is  true  that  the  decision  in  that  case  re- 
lated to  shipments  of  coal  from  mine  to 
market,  while  here  the  merchandise  was 
transported  from  market  to  mine.  But  the 
statute  relates  to  "all  commodities,  ex- 
cept lumber,  owned  by  the  company,"  and 
includes  inbound  as  well  as  outbound  ship- 
ments. Both  classes  of  transportation  are 
within  the  purview  of  the  evil  to  be  cor- 
rected, and  therefore  subject  to  the  power  of 
Congress  to  regulate  interstate  commerce. 
The  exercise  of  that  power  is,  of  course^Q 
limited  by  the  provisions  of  the  5th  Amend-J: 
ment.  *  Monongahela  Nav.  Co.  v.  United* 
States,  148  U.  S.  3.30.  37  L.  ed.  471,  13  Sup. 
Ct.  Rep.  622;  McCray  v.  United  States,  195 
U.  8.  27,  49  L.  ed.  78,  24  Sup.  Ct.  Rep.  769, 
1  Ann.  Cas.  561;  Union  Bridge  Co.  v.  Unit- 
ed States,  204  U.  S.  364,  61  L.  ed.  623,  27 
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Sap.  Ct.  Rep.  367),  but  the  commodity 
clause  does  not  take  property,  nor  does  it 
arbitrarily  deprive  the  company  of  a  right 
of  property.  The  statute  deals  with  rail- 
road companies  as  public  carriers,  and  the 
fact  that  they  may  also  be  engaged  in  a 
private  business  does  not  compel  Congress 
to  legislate  concerning  them  as  carriers  so 
as  not  to  interfere  with  them  as  miners  or 
merchants.  If  such  carrier  hauls  for  the 
public  and  also  for  its  own  private  pur- 
poses, there  is  an  opportunity  to  discrimi- 
nate  in  favor  of  itself  against  other 
shippers  in  the  rate  charged,  the  facility 
furnished,  or  the  quality  of  the  service  ren- 
dered. The  commodity  clause  was  not  an 
anreasonable  and  arbitrary  prohibition 
against  a  railroad  company  transporting  its 
own  useful  property,  but  a  constitutional 
exercise  of  a  governmental  power  intended 
to  cure  or  prevent  the  evils  that  might  re- 
sult if,  in  hauling  goods  in  or  out,  the  com- 
pany occupied  the  dual  and  inconsistent 
position  of  public  carrier  and  private  ship- 
per. 

It  was  suggested  that  the  case  is  not  with- 
in the  statute  because,  as  the  company  could 
buy,  in  Scranton,  hay  that  had  already  been 
transported  over  its  line,  no  possible  harm 
could  come  to  anyone  if  it  bought  the  same 
hay  in  Buffalo,  and  then  hauled  it  to  Scran- 
ton for  use  at  the  mine,  but  not  for  sale  in 
competition  with  other  dealers  in  stock  food. 
But  the  courts  are  not  concerned  with  the 
question  as  to  whether,  in  a  particular  case, 
there  had  been  any  discrimination  against 
shippers  or  harm  to  other  dealers.  The 
statute  is  general,  and  applies  not  only  to 
those  particular  instances  in  which  the  car- 
rier did  use  its  power  to  the  prejudice  of 
the  shipper,  but  to  all  sliipments  which, 
however  innocent  in  themselves,  come  with- 
in the  scope  and  probability  of  the  evil  to 
mhe  prevented. 

^  2.  In  this  case  the  hay  was  purchased  for 
*  use  in  ^operatii.g  mines  where  75  per  cent 
of  the  coal  produced  was  "assorted  sizes''  in- 
tended to  be  sold  for  domestic  purposes. 
The  remaining  25  per  cent  was  steam  coal, — 
all  of  which  was  used  as  fuel  on  the  com- 
pany's locomotives.  This  steam  coal  was  in 
the  nature  of  a  by-product  from  a  mine 
operated  primarily  for  the  purpose  of  ob- 
taining coal  for  sale.  Hay  purchased  for 
use  in  such  mining  cannot  be  said  to  have 
been  necessary  for  the  use  of  the  company  in 
the  conduct  of  its  business  as  a  common  car- 
rier. 

3.  Lastly,  it  was  contended  thai  the  hay 
did  not  belong  to  the  railroad  company  at 
the  time  of  the  transportation,  and  there- 
fore the  conviction  should  be  set  aside,  since 
the  statute  only  prohibits  the  hauling  of 
commodities  owned  by  the  carrier. 


I  This  contention  is  baaed  upon  the  terms 
j  of  the  contract,  by  which  the  Vass&r  Com- 
pany, of  Millington,  Michigan,  agreed  to  sell 
to  the  railroad  company  3,000  tons  No.  1 
timothy  hay,  at  $15.40  per  ton,  f.  o.  b. 
Buffalo,  payment  to  be  made  as  follows: 
Upon  the  delivery  of  the  hay  to  the  pur- 
chaser, at  Buffalo,  same  will  be  transported 
by  the  purchaser  to  various  points  on  its 
line  of  railroad,  to  be  determined  by  the  pur- 
chaser, at  which  places  the  purchaser  shall 
have  the  right  to  inspect  such  hay  before 
acceptance,  and  if,  upon  such  inspection,  said 
hay  shall  prove  to  be  of  the  kind  specified, 
the  purchaser  shall  accept  such  hay  and  pay 
for  the  same  within  thirty  days  after  such 
acceptance.  Each  of  the  twenty  carloads  of 
hay  mentioned  in  the  Indictment  was  receiv- 
ed by  the  company  at  Buffalo.  Each  was 
then  reconsigned  to  itself  at  Scranton.  The 
waybills  were  marked,  •'Freight  free--Com- 
pany  use."  After  arrival  at  Scranton  It  was 
inspected,  accepted,  and  used. 

On  these  facts  the  defendant  insists  that 
the  title  did  not  pass  until  after  acceptance, 
and  many  authorities  are  cited  to  support 
the  proposition  that,  in  a  contract  for  thee^ 
sale  of  personal  property,  not  only  deliveryjj 
by  the* seller,  but  acceptance  by  the  buyer,* 
is  necessary  for  the  transfer  of  title.  But 
there  are  two  kinds  of  acceptance, — one  of 
quality  and  the  other  of  title.  They  are 
not  necessarily  contemporaneous.  There 
may  be  an  acceptance  of  quality  before  de- 
livery, as  wJiere  goods  are  selected  by  the 
purchaser,  delivery  and  transfer  of  title 
being  pobtponed  until  a  later  time.  Or, 
there  may  be  an  acceptance  of  title  with- 
out an  acceptance  of  quality;  so  that  in 
many  cases,  after  the  title  has  passed,  the 
purchaser  may  recover  damages  if  the  goods, 
upon  inspection,  prove  to  be  of  a  quality  in- 
ferior to  that  ordered.  Day  v.  Pool,  52  N. 
Y.  416,  11  Am.  Rep.  719;  Zabriskie  v.  Cen- 
tral Vermont  R.  Co.  131  N.  Y.  72,  29  N. 
E.  1006;  Bagley  v.  Cleveland  Rolling  Mill 
Co.  22  Blatchf.  342,  21  Fed.  159  (3),  184; 
Miller  v.  Moore,  83  Ga.  684,  6  L.R.A.  374, 
20  Am.  St  Rep.  329,  10  S.  E.  360.  Again, 
though  there  may  be  such  an  acceptance  as 
will  transfer  the  title,  the  purchaser  may, 
under  the  contract,  have  the  right  to  re- 
scind, as  for  a  condition  subsequent,  if  the 
^oods  do  not  correspond  with  the  specifica- 
tions. Such  was  the  case  here.  When  the 
hay  was  received  by  the  purchaser  at  Buf- 
falo, there  was  such  an  acceptance  as  to 
transfer  title  to  the  railroad,  which  accord- 
ingly took  possession  and  exercised  control 
in  fixing  when  and  to  what  point  on  its  line 
the  hay  should  be  shipped.  Title  prima 
facie  passes  when  delivery  is  made,  and  if 
such  possession,  followed  by  acts  of  owner- 
ship, did  not  transfer  the  title  to  the  rail- 


68 


84  SUPREME  COURT  REPORTER. 


Oct.  Teb^i, 


road  company,  it  left  the  risk  of  unknown 
dangers,  at  unknown  points,  for  an  indefinite 
time,  upon  the  seller.  80  hard  and  unusual 
an  incident  is  not,  under  facts  like  these, 
necessarily  to  be  implied  from  the  use  of 
the  ambiguous  phrase,  "pay  after  inspec- 
tion and  acceptance,"  and  no  such  con- 
struction should  be  given  unless  demand- 
ed by  the  explicit  terms  of  the  contract. 
The  parties,  by  their  conduct,  showed  that 
they  did  not  understand  that  the  hay  re- 
mained the  property  of  the  seller  after  it 
P5  had  been  delivered  to  the  buyer,  for  the  hay, 
J*  after  being  received,  was  consigned  by  the 
•  company  to  itself,  and  went* forward  from 
BulTalo  to  Scranton  on  waybills  containing 
the  entry,  "Freight  free — Company  use." 
If  the  hay  did,  in  fact,  then  belong  to  the 
Vassar  Company,  such  a  shipment  on  such 
a  waybill  would  have  been  a  departure  from 
the  publislied  tariff,  contrary  to  the  pro- 
visions of  the  act  to  regulate  commerce. 
No  such  offense,  however,  was  committed, 
for  the  contract,  both  by  its  terms  and  in 
the  light  of  the  conduct  of  the  parties, 
meant  tlmt  the  title  should  pass  when  de- 
livery was  accepted  by  the  defendant  at 
Buffalo,  but  that  the  railroad  company 
might  rescind  if,  on  later  inspection,  the 
quality  was  found  to  be  different  from  what 
had  been  described  in  the  contract  of  sale. 
But  after  such  delivery  and  before  such  re- 
scission, the  title  was  in  the  railroad  com- 
pany. Allen  V.  Maury,  66  Ala.  10;  Burrows 
V.  Whitaker,  71  N.  Y.  291,  27  Am.  Rep. 
42;  Kuppenheimer  v,  Wertheimer,  107 
Mich.  77,  61  Am.  St.  Rep.  317,  64  N.  W.  952. 
As  the  hay  belonged  to  the  defendant  and 
was  intended  for  use  in  its  private  business 
of  mining,  the  transportation  over  its  lines, 
in  interstate  commerce,  was  a  violation  of 
the  commodity  clause. 
Judgment  affirmed. 


(231  U.  S.  886) 

JOANNA  LITTLE,  Plff.  In  Err., 

V. 

J.  J.  WILLIAMS  et  al. 

Courts  (S  394*)— Errob  to  State  Court- 
Questions  Reviewable  —  Local  Prac- 
tice. 

1.  A  ruling  of  the  highest  state  court  as 
to  the  proper  interpretation  of  a  stipula- 
tion between  counsel,  made  for  the  purpose 
of  avoiding  the  production  of  other  evidence 
upon  the  subject,  that  certain  townships, 
including  a  lake  as  meandered  on  the  sur- 
veyor's map,  were  listed  by  the  Secretary 
of  the  Interior  as  swamp  lands,  and  pat- 
ented to  the  state  under  the  swamp  land 
act  of  September  28,  1850  (9  Stat,  at  L. 
519,  chap.  84),  is  not  open  to  review  in  the 
Federal  Supreme  Court  on  writ  of  error  to 

the  state  court. 

tBd.  Note.— For  other  raseu,  aee  Courts,  Cent. 
Dig.  IS  1049-1077 :    Dec.  Dig.  5  394.»1  


Public  Lands  (I  ao*)— Swamp  a.vd  Over- 
FLOWED  Land— Passino  of  Title. 

2.  Prior  to  identification  \Me  state  ac- 
quired only  an  indicate  title  to  swamp  and 
overflowed  lands  under  the  swamp  land 
act  of  September  28,  1850,  altiiou^li  the 
terms  of  the  1st  section  of  that  act  denote 
a  present  grant  to  the  state  of  the  swamp 
and  overflowed  lands  "made  unfit  thereby 
for  cultivation,"  since  the  2d  section  lays 
upon  the  Secretary  of  the  Interior  tlie  duty 
or  identifying  and  listing  the  lands  coming 
within  the  terms  of  the  grant,  and  of  caus- 
ing patents  therefor  to  be  issued  to  the 
state  "at  the  request  of*  its  governor,  and 
then  declares  "and  on  that  patent,  tiie  fee 
simple  to  said  lands  shall  vest  in  the  said 
state,"  subject  to  the  disposal  of  its  legis- 
lature. 

[Ed.  Note.—For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §9  186.  187 :    Dec.  Dig.  |  60.*] 

Public  Lands  (§  60*)— Swamp  and  Over- 
flowed LANDa—EXTINGUXSUING    INCUO- 

ATB  Title. 

3.  The  inchoate  title  of  the  state  of  Ar- 
kansas to  unidentified  swamp  and  overflowed 
lands  under  the  swamp  land  act  of  Septem- 
ber 28,  1850,  was  extinguished  by  a  compro- 
mise and  settlement  between  the  state  and 
the  United  States,  approved  by  the  state 
legislature  in  Ark.  Laws  1897,  p.  88,  and 
by  Congress  in  the  act  of  April  29,  1808 
(30  Stat,  at  L.  367,  chap.  220)^  by  which 
the  state  accepted  the  lands  theretofore 
patented,  approved,  or  confirmed  to  it  un- 
der the  swamp  land  act  as  the  full  measure 
of  lands  due  to  it  thereunder,  and  relin- 
quished to  the  United  States  all  other 
claims  or  demands',  adjusted  or  unadjusted, 

growinff  out  of  that  act. 

[ESd.  Note.— For  other  cates,  see  Public  Lands, 
Cent.  Dig.  S8  186.  187 :    Dec.  Dig.  S  60.*] 

I  Public  Lands  (S  60*)— Swamp  and  Oveb- 
FLOWED  Lands— Conveyance  by  Levee 
District. 

4.  A  levee  district  to  which  had  passed 
the  state's  inchoate  title  to  unidentified 
swamp  and  overflowed  lands  under  the 
swamp  land  act  of  September  28,  1830,  be- 
ing a  mere  political  subdivision  created  by 
the  state,  and  invested  under  Ark.  Laws 
1893,  pp.  24,  119,  with  authority  to  con- 
struct and  maintain  levees  to  protect  lands 
within  its  limits  from  overfiow  by  the  waters 
of  the  Mississippi  river,  and  to  levy  and 
collect  taxes  and  take  other  measures  to 
that  end,  was  bound  by  the  subsequent  ac- 
tion of  the  state  in  accepting  the  lands 
theretofore  patented,  approved,  or  con- 
firmed to  the  state  under  the  swamp  land 
act  as  the  full  measure  of  lands  due  to  it 
thereunder,  and  relinquishing  to  the  United 
States  all  other  claims  or  demands,  adjust- 
ed or  unadjusted,  growing  out  of  that  act, 
and  the  levee  district  could  not  thereafter 
invest  its  grantee  with  a  title  which  it  no 
longer  possessed. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  88  1S6.  187 ;    Dec.  Dig.  8  60.*1 
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IX  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  decree 
which  aflfirmed  a  decree  of  the  Chancery 
Court  of  Mississippi  County,  in  that  state, 
dismissing  the  complaint  in  a  suit  to  quiet 
title.     Affirmed. 

See  same  case  below,  88  Ark.  37, 113  S.  W. 
340. 
The  facts  are  stated  in  the  opinion. 
Mr.  Henry  Craft  for  plaintiff  in  error. 
^    No  appearance  for  defendant  in  error. 

*  *  Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  a  suit  to  quiet  the  title  to 
about  3,200  acres  of  land  in  Mississippi 
county,  in  the  state  of  Arkansas,  lying 
within  the  meander  line  of  what  was  rep- 
resented on  the  plats  of  the  United  States 
survey  as  Walker's  lake.  The  plaintiff 
claimed  title  through  (a)  the  act  of  Con- 
gress of  September  28,  1850  (9  Stat,  at 
L.  519,  chap.  84),  granting  swamp  and 
overflowed  lands  to  the  state;  (b)  an  act 
of    the    state    legislature    in    1893     (Laws 

*  Ark.  1893,  p.  172),  granting  to  the  St. 
Francis  Levee  District  "all  the  lands  of 
this  state"  lying  within  that  district;  and 
(c)  a  deed  of  March  U,  1903,  from  the 
levee  district  to  the  plaintiff.  The  defend- 
ants, in  addition  to  denying  the  plaintiff's 
title,  asserted  title  in  themselves,  in  virtue 
of  their  ownership,  under  swamp-land  pat- 
ents from  the  United  States  to  the  state, 
and  from  the  state  to  their  grantors,  of 
fractional  sections  abutting  on  the  mean- 
der line  of  the  lake.  After  a  trial,  the 
chancery  court  of  the  county  entered  a 
decree  dismissing  the  complaint  on  the 
merits,  and  the  decree  was  affirmed  by  the 

ft.  supreme  court  of  the  state.     88  Ark.  37, 
gll3  8.  W.  340. 

*  *  The  material  facts,  due  regard  being  had 
for  the  findings  of  the  supreme  court,  are 
these:  The  lands  in  the  vicinity  of  Walk- 
er's lake  were  surveyed,  in  1847,  into  two 
fractional  townships,  made  so  by  meander- 
ing, and  excluding  what  the  surveyor  des- 
ignated as  the  lake;  but  the  meander  line, 
instead  of  approximately  following  the 
margin  of  the  actual  lake,  a  small,  non- 
navigable  body  of  wat<*r,  was  run  about  a 
mile  distant  therefrom,  along  a  slash  or 
slough  which  the  surveyor  probably  mis- 
took for  the  outer  portion  of  the  lake. 
The  land  in  controversy,  although  then  wet 
and  swampy,  as  were  also  the  lands  out- 
side the  meander  line,  was  not  part  of  the 
bed  of  the  lake,  but  lay  between  its  bank, 
which  was  well  defined,  and  the  meander 
line.  After  the  enactment  of  the  swamp- 
land act,  the  surveyed  lands  in  tlie  two 
townships  were  listed  by  the  Secretary  of 
Ihft  Interior  as   swamp   lands,   and   were 


patented  to  the  state  under  that  act,  and 
the  fractional  sections  abutting  on  the 
meander  line  and  opposite  the  land  in  con- 
troversy were  then  patented  by  the  state 
to  the  defendants'  grantors.  The  unsur- 
veyed  land  within  the  meander  line  was 
never  selected  by  the  state,  or  listed  by 
the  Secretary  of  the  Interior,  as  swamp  or 
uverflowed  land;  nor  was  it  ever  patented 
to  the  state. 

As  part  of  a  compromise  and  settlement 
between  the  state  and  the  Unite«l  States, 
negotiated  in  1895,  and  approved  by  the 
state  legislature  in  1897,  and  by  Congress 
in  1S08,  the  state,  subject  to  certain  excep- 
tions not  here  material,  accepted  the  lands 
theretofore  patented,  approved,  or  con- 
firmed to  it  under  the  swamp-land  act  as 
the  full  measure  of  lands  due  to  it  there- 
under, and  relinquished  to  the  United 
States  all  other  claims  or  demands,  ad- 
justed or  unadjusted,  growing  out  of  that 
act.  Senate  Report  No.  76,  54th  Cong. 
1st  Sees.;  Laws  Ark.  1897,  p.  88;  30  SUt. 
at  L.  367,  chap.  229. 

In  disposing  of  the  case,  the  supreme^Q 
court  of  the  state,  after  observing  that  theg 
plaintiff  must  recover,  if*at  all,  upon  the* 
strength  of  her  own  title,  and  not  upon 
the  weakness  of  that  of  her  adversaries, 
held  (a)  that,  as  the  land  in  controversy 
had  not  been  selected,  listed,  or  patented 
as  swamp  or  overflowed  land  under  the 
swamp-land  act,  the  title  thereto  remained 
in  the  United  States,  unless  it  had  passed 
to  the  state  as  a  riparian  owner  in  virtue 
of  the  patents  for  the  adjoining  fractional 
sections;  (b)  that  if  the  title  had  so 
passed  to  the  state,  it  in  like  manner  had 
passed  thence  with  those  sections  to  the 
defendants'  grantors  prior  to  the  grant  of 
1893  to  the  levee  district;  and  (c)  that 
in  view  of  the  state's  relinquishment  under 
the  compromise  and  settlement  of  1895, 
the  plaintiff,  as  a  subsequent  vendee  of  the 
district,  was  not  In  a  position  to  question 
the  riparian  rights  asserted  by  the  de- 
fendants. 

In  the  chancery  court  it  was  stipulated 
by  counsel,  for  the  purpose  of  avoiding  the 
production  of  other  evidence  upon  the  sub- 
ject, that  "the  townships  including  Walk- 
er's lake,  as  meandered  on  the  map,"  were 
listed  by  the  Secretary  of  the  Interior  as 
swamp  lands,  and  patented  to  the  stato 
under  the  swamp-land  act,  and  one  of  the 
controverted  questions  in  the  supreme 
court  was  whether  this  stipulation,  rightly 
interpreted,  meant  that  the  listing  and  pat- 
enting embraced  all  the  lands  which  would 
have  been  within  the  two  townships  if  the 
township  and  subdivisional  lines  had  been 
extended  over  the  area  represented  on  the 
plat   as   the   lake,    or   only   the   surveyed 
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lands;  that  is,  those  lying  without  the 
meander  line.  The  court,  having  recourse 
to  the  plats  of  the  survey  as  produced  in 
evidence  (which  represented  the  townships 
as  fractional  by  reason  of  the  exclusion  of 
the  meandered  area  from  the  survey),  as 
also  to  the  government's  well-known  prac- 
tice of  patenting  lands  according  to  the 
legal  subdivisions  shown  upon  the  plats, 
held  that  the  stipulation  should  be  taken 
^as  referring  to  the  fractional  townships, 
^and  not  to  the  unsurveyed  lands  within 
**tiie  meander  line;  and  in 'that  connection 
it  was  said:  "It  is  evident  that  the  par- 
ties meant  only  tl\e  surveyed  lands  ap- 
pearing on  the  plat,  leaving  all  questions 
as  to  the  cliaracter  of  the  unsurveyed  ter- 
ritory and  title  thereto  open  to  further 
proof  and  adjudication."  This  is  assigned 
as  error;  but  as  no  Federal  question  was 
involved,  but  only  the  proper  interpreta- 
tion of  a  stipulation  of  counsel,  the  ruling 
is  not  open  to  review  by  this  court.  It 
is  not  as  if  the  patents  had  been  in  evi- 
dence, and  the  question  had  been  one  of 
their  interpretation  or  legal  import.  See 
French-Glenn  Live  Stock  Co.  v.  Springer, 
186  U.  S.  47,  64.  46  L.  ed.  800,  803,  22 
Bup.  Ct.  Rep.  663. 

In  view  of  the  finding  that  the  land  in 
controversy  was  never  patented  to  the 
state,  it  will  be  perceived  that  a  pivotal 
question  in  the  case  is  whether  the  swamp- 
land act  of  1860  in  itself  operated  to  in- 
vest the  state  with  the  title  in  any  such 
sense  as  to  be  of  present  avail  to  the  plain- 
tifT.  The  state  court  answered  the  question 
in  the  negative,  and  the  correctness  of  that 
ruling  is  now  to  be  passed  upon. 

Although  the  terms  of  the  1st  section  of 
the  act  denote  a  present  grant  to  the  state 
of  the  "swamp  and  overflowed  lands,  made 
unfit  thereby  for  cultivation,"  the  2d  sec- 
tion lays  upon  the  Secretary  of  the  In- 
terior the  duty  of  identifying  and  listing 
the  lands  coming  within  the  terms  of  the 
grant,  and  of  causing  patents  therefor  to 
be  issued  to  the  state  "at  the  request  of 
its  governor,  and  then  declares:  "And  on 
that  patent  the  fee  simple  to  said  lands 
shall  vest  in  the  said  state,"  subject  to  the 
disposal  of  its  legislature.  It  became  nec- 
essary, in  Rogers  Locomotive  Mach.  Works 
V.  American  Emigrant  Co.  164  U.  S.  659, 
41  L.  ed.  652,  17  Sup.  Ct.  Rep.  188,  to 
determine  the  moaning  and  effect  of  the  act 
in  the  light  of  these  provisions  and  of  prior 
decisions,  and  it  was  there  said  (p.  670)  : 
"Wliile,  therefore,  as  held  in  many  cases, 
the  act  of  1850  was  in  prcrsenti,  and  gave 
an  inchoate  title,  the  lands  needed  to  be 
identified  as  lands  that  passed  under  the 
$act;  which  being  done,  and  not  before,  the 
JP  title  became  perfect  ae  of  the  date  oi  the 


granting  act."  And  again  (p.  674) :  "It 
belonged  to  him  [the  Secretary  of  the  In- 
terior], primarily,  to  identify  all  lands 
that  were  to  go  to  the  state  under  the  act 
of  1850.  When  he  made  such  identifica- 
tion, then,  and  not  before,  the  state  was 
entitled  to  a  patent,  and  'on  such  patent' 
the  fee-simple  title  vested  in  the  state. 
The  state's  title  was,  at  the  outset,  an 
inchoate  one,  and  did  not  become  perfect, 
as  of  the  date  of  the  act,  until  a  patent 
was  issued."  What  was  there  said  has 
since  been  regarded  as  the  settled  law  upon 
the  subject.  Michigan  Land  &  Lumber  Co. 
V.  Rust,  168  U.  S.  689,  692,  42  L.  ed.  591, 
592,  18  Sup.  Ct.  Rep.  208;  Brown  v.  Hitch- 
cock, 173  U.  S.  473,  476,  43  L.  ed.  772,  773, 
19  Sup.  Ct.  Rep.  485;  Niles  v.  Cedar  Point 
Club,  176  U.  S.  300,  308,  44  L.  ed.  171, 
174,  20  Sup.  Ct.  Rep.  124;  Ogden  v.  Buck- 
ley, 116  Iowa,  352,  89  N.  W.  1116;  Birch 
V.  Gillis,  67  Mo.  102;  Carr  v.  Moore,  119 
Iowa,  152,  159,  97  Am.  St.  Rep.  292,  93 
N.  W.  62. 

As  this  land  was  never  so  identified,  and, 
so  far  as  appears,  its  identification  was 
never  even  requested  by  the  state,  it  fol- 
lows that,  even  if,  at  the  date  of  the  act, 
the  land  was  in  fact  swamp  or  overflowedi 
the  state  never  acquired  more  than  an  in- 
choate title  to  it, — a  claim  which  waa 
imperfect  both  at  law  and  in  equity. 

We  have  seen  that  by  the  compromise 
and  settlement  of  1895,  which  was  ap- 
proved by  the  state  legislature  and  by  Con- 
gress, the  state  accepted  the  lands  there- 
tofore patented,  approved,  or  confirmed  to 
It  under  the  swamp-land  act  as  the  full 
measure  of  lands  due  to  it  thereunder,  and 
relinquished  to  the  United  States  all  other 
claims  or  demands,  adjusted  or  unadjusted, 
growing  out  of  that  act.  Without  any 
doubt  this  extinguished  the  state's  incohate 
title,  and  estopped  the  state  from  there- 
after asserting  that  title  or  demanding  a 
patent. 

Assuming  that  the  inchoate  title  had 
then  passed  to  the  levee  district  under  the 
act  of  1893,  was  the  district  in  any  better 
situation  than  the  state  t  The  answer 
turns  upon  the  relation  of  the  one  to  the 
other.  The  district  was  a  mere  politicaln 
subdivision  of  the  state,  created  by  the^ 
•latter,  and  invested  with  authority  to  con-» 
struct  and  maintain  levees  to  protect  lands 
within  its  limits  from  overflow  by  the 
waters  of  the  Mississippi  river,  and  to  levy 
and  collect  taxes  and  take  other  measures 
to  that  end.  Laws  Ark.  1893,  pp.  24,  119. 
It  was  essentially  a  subordinate  agency  of 
the  state,  was  exercising  a  power  of  the 
state  for  its  convenience,  could  have  no  will 
contrary  to  the  will  of  the  state,  held  its 
property  and  revenue  for  public  purpoeei^ 
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mrd  was  in  all  respects  subject  to  the 
state's  paramount  authority.  In  view  of 
this  relation,  we  are  quite  clear  that  the 
state's  action  was  binding  upon  the  dis- 
trict, and  that  the  latter  could  not,  by 
its  subsequent  deed  to  the  plaintiff,  in- 
rest  her  with  a  title  which  it  no  longer 
possessed.  In  this  respect  the  case  is  not 
distinguishable  from  Rogers  Locomotive 
Mach.  Works  v.  American  Emigrant  Co. 
364  U.  S.  659,  570,  577,  41  L.  ed.  552,  550, 
17  Sup.  Ct.  Rep.  188. 

We  conclude,  therefore,  that  the  plaintiff 
was  without  title  and  could  not  maintain 
the  suit.  This  renders  it  unnecessary  to 
consider  whether,  in  point  of  Federal  law, 
the  riparian  rights  asserted  by  the  defend- 
ants are  ill  or  well  founded* 

Decree  affirmed. 


(in  U.  8.  Ml) 

OTTO  MONSON,  Plff.  in  Err., 

V. 

S.  J.  SIMONSON. 
Indians  <f  15*)— Fnuian  ALLOTiiENTs— Re 

STtlCTXONB  OBI  ALIENATION. 

1.  The  restrictions  upon  alienation  im- 
posed upon  an  Indian  allottee  by  the  act 
of  February  8,  1887  (24  Stat,  at  L.  388, 
chap.  119),  §  5,  were  not  instantly  removed 
by  the  provision  in  the  Indian  appropriation 
act  of  March  3,  1905  (33  Stat,  at  L.  1067, 
chap.  1479),  authorizing  and  empowering 
the  Secretary  of  the  Interior  to  issue  a  full 
and  unrestricted  patent  to  sudi  allottee, 
but  roust  be  deemed  to  have  remained  in 
force  until  such  patent  was  actually  is- 
sued,-—especially  since  other  kindred  pro- 
Tisions  in  the  latter  act  relating  to  other 
allotments  contained  the  words,  not  found 
here,  '^and  all  restrictions  as  to  sale,  en- 
cumbrance, or  taxation  of  said  lands  are 
hereby  removed." 

flBd.  Note.— For  oth«r  cases,  see  Indians,  Cent. 
Dig.  18  17,  29.  M,  S7,  44;   Pec.  Dig.  §  15.*1 

Indians  (|  15*)--Indlan  Aixotment8~-Re- 

8TBICTI0N8  ON  AUXNATION  —  AFTEB-AC- 

QUiBED  Title. 

2.  A  title  acquired  by  an  Indian  allottee 
through  an  unrestricted  patent  issued  con- 
formi9>ly  to  the  Indian  appropriation  act 
of  March  3,  1905,  could  not,  by  reason  of 
any  state  statute,  inure  to  the  benefit  of 
the  grantee  in  a  deed  made  by  an  allottee 
while  the  restrictions  on  alienation  imposcnl 
by  the  act  of  February  8,  1887,  §  5,  were 
still  in  force,  rendering  such  deed  "abso- 
ISItely  null  and  void." 

TEd.  Note.— For  other  cases,  see  iDdlans.  CeDt. 
Dig.  If  17,  29,  S4,  S7,  44;    Dec.  Dig.  I  15.*] 

[No.   14.] 

Submitted  October  30,  1913.     Decided  De- 
cember 1,   1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State   of   South    Dakota   to   review   a 
judgmcMt  which  affirmed  a  judgment  of  the 


Circuit  Co.urt  of  Roberts  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action  to 
determine  conilicting  claims  to  a  tract  ol 
land  sold  by  an  Indian  allottee.     Reversed^ 

See  same  case  below,  22  S.  D.  238,  117 
N.  W.  133. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moses  E.  Clapp,  M.  D.  Munn, 
and  Chester  L.  Caldwell  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error.     ^ 

•  Mr.  Justice  Van  Devantcr  delivered  the* 
opinion  of  the  court: 

This  is  a  suit  to  determine  conflicting 
claims  to  the  title  to  IGO  acres  of  land  in 
Roberts  county,  South  Dakota.  Both  par- 
ties claim  through  Henry  A.  Quinn,  an  In* 
dian  of  the  Sisscton  and  Walipeton  tribe, 
to  whom  the  land  was  allotted  under  the 
act  of  Congress  of  February  8,  1887  (24. 
Stat,  at  L.  388,  chap.  119)  the  5th  section 
of  which,  Omitting  portions  not  here  ma- 
terial, reads  as  follows:  «o 

"That  upon  the  approval  of  the  allot-JS 
ments  provided*for  in  this  act  by  the  Sec-* 
retary  of  the  Interior,  he  shall  cause  pat- 
ents to  issue  therefor  in  the  name  of  the 
allottees,  which  patents  shall  be  of  the  le- 
gal effect,  and  declare,  that  the  United 
States  does  and  will  hold  the  land  thus 
allotted,  for  the  period  of  twenty-five  years, 
in  trust  for  the  i^ole  use  and  benefit  of  the 
Indian  to  whom  such  allotment  shall  have 
been  made,  or,  in  case  of  his  decease,  of 
his  heirs,  according  to  the  laws  of  the  state 
or  territory  where  such  land  is  located, 
and  that,  at  the  expiration  of  said  period, 
the  United  States  will  convey  the  same  by 
patent  to  said  Indian,  or  his  heirs,  as 
aforesaid,  in  fee,  discharged  of  said  trust, 
and  free  of  all  charge  or  encumbrance 
whatsoever:  Provided,  That  the  President 
of  the  United  States  may  in  any  case,  in 
bis  discretion,  extend  the  period.  And  if 
any  conveyance  shall  be  made  of  the  lands 
set  apart  and  allotted  as  herein  provided, 
or  any  contract  made  touching  the  same, 
before  the  expiration  of  the  time  above 
mentioned,  such  conveyance  or  contract 
shall  be  absolutely  null  and  void." 

In  1889,  following  the  approval  of  the 
allotment,  a  trust  patent  or  allotment  cer- 
tificnte,  conforming  to  this  statute,  was 
duly  issued  to  the  allottee;  and  on  March 
3,  1005,  nine  years  before  the  expiration  of 
the  trust  period.  Congress  incorporated  in 
the  Indian  appropriation  aet  of  that  date 
(33  Stat,  at  L.  1067,  chap.  1479)  the  fol- 
lowing  provision: 

"That   the   Secretary   of   the   Interior   is 

i  hereby  authorized  and  empowered  to  issue 
a  patent  to  Henry  A.  Quinn  for  the  east 
half  of  the  northwest  quarter,  the  northeast 


•For  other  eases  see  same  toplo  A  S  NUKBaa  in  Dee.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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quarter  of  the  southwest  quarter,  and  the 
northwest  quarter  of  the  southeast  quarter 
of  section  thirty-two,  township  one  hun- 
dred and  twenty -five  north,  range  fifty  west 
of  the  fifth  principal  meridian,  South 
Dakota." 

The  land  so  described  is  that  covered  by 

the  allotment,  and  a  patent  therefor,  pass- 

^ing    the    full    and    unrestricted    title,    was 

^issued  to  the  allottee  by  the  Secretary  of 

•  the*Interior,  June  29,  1905,  in  the  exercise 
of  the  authority  and  power  given  by  this 
provision. 

Upon  the  trial  it  appeared  that  the  plain- 
tiff claimed  under  two  warranty  deeds 
from  the  allottee,  one  made  and  acknowl- 
edged May  31,  1905,  and  recorded  June  2. 
following,  and  the  other  purporting  to 
have  been  made  May  30,  and  acknowledged 
July  3,  1905,  but  not  recorded.  The  de- 
fendant claimed  under  a  deed  from  the  al- 
lottee executed  and  delivered  July  10,  1905, 
and  recorded  the  same  day.  The  matters 
in  controversy  were,  (1)  whether  the  plain- 
tiff's deed  of  May  31  was  void  because 
made  and  delivered  before  the  unrestricted 
patent  was  issued,  (2)  the  real  date  of  the 
acknowledgment  and  delivery  of  the  plain- 
tiff's unrecorded  deed,  and  whether  it  was 
void  for  the  like  reason,  and  (3)  whether 
the  defendant  purchased  with  notice  of  the 
plaintiff's  claim  under  the  latter  deed. 
That  deed  was  admitted  in  evidence  over 
the  objection  of  the  defendant,  and  the 
ruling  was  made  the  subject  of  a  special 
exception. 

The  trial  court  found  the  issues  for  the 
plaintiff,  and  while  the  finding  made  no 
mention  of  his  deed  of  May  31,  it  did  re- 
cite that  his  unrecorded  deed  was  executed 
and  delivered  July  3,  1905;  that  he  was  in 
actual  and  open  possession  from  that  date 
until  after  the  date  of  the  deed  to  the  de- 
fendant; and  that  the  latter  purchased 
with  notice  of  the  plaintiff's  claim.  Upon 
this  finding  a  judjpnent  was  entered  quiet- 
ing the  title  in  the  plaintiff,  and  shortly 
thereafter  a  motion  to  vacate  the  judgment 
and  for  a  new  trial  was  interposed  by  the 
defendant,  supported  by  divers  aflidavits 
purporting  to  set  forth  newly  discovered 
evidence  tending  to  discredit  the  plaintiff's 
unrecorded  deed  and  the  claim  that  it  was 
acknowledged  and  delivered  July  3,  1905. 
The  motion  was  denied,  and  the  defendant 
appealed  to  the  supreme  court  of  the  state, 
which  aifirmpd  both  the  judgment  and  the 
K9  order  denying  the  motion.  22  S.  D.  238, 
Sin   N.   W.   133.     The   affirmance  was  put 

•  upon*the  ground  that  the  plaintiff's  deed  of 
May  31  was  valid,  and,  being  a  warranty 
deed  purporting:  to  convey  the  land  in  fee 
simple,  the  title  subsequently  acquired 
through  the  unrestricted  patent  inured  to 


the  plaintiff  by  operation  of  a  statute  o! 
the  state.  Rev.  Civ.  Code,  §  947,  subdiv.  4. 
Reaching  that  conclusion,  the  court  deemed 
it  unnecessary  to  consider  or  decide  the 
questions  presented  respecting  the  plain- 
tiff's unrecorded  deed  and  the  effect  to  be 
given  to  it. 

The  Federal  question  presented  for  deci- 
sion by  us  is  whether  the  restrictions  upon 
alienation  imposed  upon  the  allottee  by 
§  5  of  the  act  of  18S7  were  instantly  re- 
moved by  the  act  of  March  3,  1905,  or 
remained  in  force  until  the  issuing  of  the 
patent  carrying  the  full  and  unrestricted 
title.  The  defendant  sought  to  maintain 
the  latter  view,  but  the  state  court  sus- 
tained the  other. 

The  act  of  1887  was  adopted  as  part  of 
the  government's  policy  of  dissolving  the 
tribal  relations  of  the  Indians,  distributing 
their  lands  in  severalty,  and  conducting  the 
individuals  from  a  state  of  dependent  ward- 
ship to  one  of  full  emancipation,  with  its 
attendant  privileges  and  burdens.  Realiz- 
ing that  so  great  a  change  would  require 
years  for  its  aecompliahment,  and  that  in 
the  meantime  the  Indians  should  be  safe- 
guarded against  their  own  improvidence. 
Congress,  in  prescribing  by  the  act  of  1887 
a  system  for  allotting  the  lands  in  sever- 
alty, whereby  the  Indians  would  be  estab- 
lished in  individual  homes,  was  careful  to 
avoid  investing  the  allottee  with  tlie  title 
in  the  first  instance,  and  directed  that 
there  should  be  issued  to  him  what  is  in- 
aptly termed  a  patent  (United  States  v. 
Rickert,  188  U.  S.  432,  436,  47  L.  ed.  532, 
535,  23  Sup.  Ct.  Rep.  478),  but  is  in  reality 
an  allotment  certificate,  declaring  that  for 
a  period  of  twenty-five  years,  or  such  en- 
larged period  as  the  President  should  di- 
rect, the  United  States  would  hold  the  al- 
lotted land  in  trust  for  the  sole  use  and 
benefit  of  the  allottee,  or,  in  case  of  his^ 
death,  of  his  heirs,  and  at  the  expiration^ 
of  that  period  would*convey  to  him  by  pat-* 
ent  the  fee,  discharged  of  the  trust,  and 
free  of  any  charge  or  encumbrance;  and,  as 
a  safeguard  against  improvident  convey- 
ances or  contracts  made  in  anticipation  of 
the  ultimate  or  real  patent,  it  was  express- 
ly provided  that  any  conveyance  of  the 
land,  or  any  contract  touching  the  same, 
made  before  the  expiration  of  the  trust 
period,  should  be  absolutely  null  and  void. 
It  is  thus  made  plain  that  it  was  the  in- 
tention of  Congress  that  the  title  should 
remain  in  the  United  States  during  the  en- 
tire trust  period,  and  that,  when  conveyed 
to  the  allottee  or  his  heirs  by  the  ultimate 
patent  at  the  expiration  of  that  period,  it 
should  be  unaffected  by  any  prior  convey- 
ance or  contract  touching  the  land. 

It  also  is  plain  that,  in  the  absence  of 
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further  and  permiMWe  legislation,  the  Sec- 
retary of  the  Interior  was  without  author- 
ity to  shorten  the  trust  period  and  at  once 
invest  the  allottee  with  the  title  in  fee. 
Recognizing  that  this  was  so,  and  for  rea- 
■ons  deemed  sufficient,  Congress,  by  the 
provision  in  the  act  of  March  3,  1905, 
clothed  the  Secretary  with  such  authority 
with  respect  to  this  allotment.  That  pro- 
Tision  says:  *'The  Secretary  of  the  Inte- 
rior is  hereby  authorized  and  empowered  to 
iasue  a  patent"  to  the  allottee.  By  "patent" 
is  meant,  of  course,  the  ultimate  patent 
passing  the  fee;  for  the  trust  patent  or 
allotment  certificate  had  issued  sixteen 
years  before.  The  language  of  the  provi- 
sion is  permissive,  not  mandatory,  and  evi- 
dently was  designed  to  enable  the  Secretary 
to  siiorten  the  trust  period,  by  issuing  the 
final  patent,  if,  in  his  judgment,  it  seemed 
wise,  but  not  to  require  him  to  do  so.  And 
it  is  significant  that  the  provision  contains 
no  words  directly  or  presently  removing 
the  existing  restrictions  upon  alienation, 
while  other  kindred  provisions  in  the  same 
act,  relating  to  other  allotments,  contain 
the  words  "and  all  restrictions  as  to  sale, 
encumbrance,  or  taxation  of  said  lands  are 
^hereby  removed."  It  hardly  can  be  said 
jCtbat  the  absence  of  those  words  in  this 
*  instance^and  their  presence  in  others  is  not 
indicative  of  a  difference  in  meaning  and 
purpose.  We  conclude  that  the  restrictions 
upon  alienation  contained  in  the  act  of 
1887  were  not  instantly  removed  by  the 
act  of  1905,  but  remained  in  force  as  to 
this  allotment  until  the  Secretary  of  the 
Interior,  in  the  exercise  of  the  authority 
conferred  bv  the  latter  act,  terminated  the 
trust  period  by  issuing  the  final  patent 
passing  the  fee. 

As  that  patent  was  issued  June  29,  1905, 
and  as  the  deed  from  the  allottee  upon 
which  alone  the  judgment  of  affirmance  was 
rested  was  made  and  delivered  May  31, 
preceding,  it  follows  that  this  deed  was,  in 
the  language  of  the  statute,  absolutely  null 
and  void,  and  that  the  title  subsequently 
acquired  by  the  allottee  through  the  final 
patent  could  not  inure  to  the  plaintiff  in 
virtue  of  his  being  the  grantee  in  that  deed. 
See  Starr  v.  Long  Jim,  227  U.  S.  613,  624, 
67  L.  ed.  670,  675,  33  Sup.  Ct  Rep.  358. 
A  state  statute  could  not  make  it  the  basis 
of  passin*;^  aubsoquently  acquired  title  when 
the  Federal  statute  pronounces  it  entirely 
void.  See  Bagnell  v.  Broderick,  13  Pet. 
436.  450.  30  L  od.  2.35,  242;  Gibson  v. 
Chouteau.  13  Wall.  02,  99,  20  L.  ed.  534, 
536. 

The  judgment  is  accordingly  reversed  and 
the  cause  remanded,  but  without  prejudice 
to  the  power  of  the  Supreme  Court  of  the 
state  to  proceed  to  a  determination  of  the 


questions  which  were  left  open  by  its  opin- 
ion.    See  Murdock  v.  Memphis,   20  WalL 
500,  635,  636,  22  L.  ed.  429,  444. 
Judgment  reversed. 


(231  U.  S.  348) 

STREET  ft  SMITH,  a  Copartnership,  ete^ 

Appts., 

V. 

ATLAS     MANUFACTURING     COMPANY 

et  aL 

COUBTB    (J    382*)—APPEAL— rBOM    ClBCUIT 
COUBT  OF  APPBAL0— TbaDBMARK  CaSE  — 

Certiobabi. 

An  appeal  to  the  Federal  Supreme  Court 
to  review  a  decision  of  a  circuit  court  of 
appeals  in  a  case  arising  under  the  trade- 
mark act  of  February  20,  1905  ( 33  Stat,  at 
L.  724,  chap.  592,  U.  S.  Comp.  Stat,  Supp, 
1911,  p.  1459),  cannot  be  maintained  un- 
der the  Judicial  Code,  §  241,  as  one  not 
made  final  by  that  Code,  although  trade- 
mark cases  are  not  included  in  the  enumer- 
ation, in  §  128  of  the  Code,  of  the  decisions 
which  shall  be  final  (except  as  reviewable 
under  §§  239,  240,  on  certified  questions  or 
by  certiorari),  since  these  sections,  in  view 
of  the  provisions  of  §§  292,  294,  297  of  the 
Code,  bearing  upon  the  extent  to  which  it 
was  intended  to  affect  or  repeal  prior  laws, 
must  be  read  in  connection  with  §  18  of  the 
trademark  act,  placing  trademark  cases 
upon  the  same  footing,  as  respects  the 
remedy  by  certiorari,  as  cases  arising  under 
the  patent  laws. 

TBd.  Note.— For  other  cases,  see  Coifrts.  Oeat. 
Dig.  88  1019,  1020;    Dec.  Dig.  8  S82.«l 

[No.  618.] 

Submitted    November    10,    1913.      Decided 
December    1,    1013. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which,  reversing  a 
decree  of  the  District  Court  for  the  Eastern 
District  of  Missouri,  directed  the  dismissal 
of  a  suit  to  enjoin  the  infringement  of  a 
registered  trademark  and  unfair  trade. 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  47  L.  U.  A.  (N.  S.J 
i002,  122  C.  C.  A.  568,  204  Fed.  3i)8. 

I'he  facts  are  stated  in  the  opinion. 

Messrs.  Hugh  K.  Warmer  and  Leonard 
J.  Langbein  for  appellants. 

Messrs.  Jnmcs  Love  Hopkins  and  Nel- 
son Thomas  for  appellees. 

•  Mr.  Justice  Van  Devantcr  delivered  the? 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  a  circuit 
court  of  appeals,  directing  the  dismissal  of  a 
suit  to  enjoin  infringement  of  a  registered 
trademark  and  unfair  trade.  47  I^  R.  A.  (N. 
S.)  1002, 122  C.  C.  A.  568,  204  Fed.  398.  The 
decree  was  rendered  and  the  appeal  all^iv^ed 
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after  the  Judicial  Code/ adopted  March  3,  i 
1911  (36  Stat,  at  L.  3087,  chap.  231,  U. 
8.  Comp.  Stat.  Supp.  1911,  p.  128),  became 
effective.  Our  jurisdiction  is  challenged 
by  a  motion  to  dismiss;  and  if  we  have 
c  jurisdiction  it  is  solely  because  the  case 
Swas  in  part  one  arising  under  the  act  of 
February  20,  1905,  infra,  under* which  the 
trademark  was  registered.  Whether  in  a 
<a8e  80  arising, the  judgment  or  decree  of  a 
circuit  court  of  appeals  may  be  reviewed 
by  this  court  upon  an  appeal  or  writ  of 
error,  or  only  upon  a  writ  of  certiorari,  la 
the  question  for  decision. 

Section  128  of  the  Judicial  Code  declares 
that,  except  as  provided  in  §§  239  and  240, 
**the  judgmcMits  and  decrees  of  the  circuit 
courts  of  appeals  shall  be  final  .  .  .  ip 
all  cases  arising  under  the  patent  laws, 
under  the  copyright  laws,  under  the  reve- 
nue laws,  and  under  the  criminal  laws, 
and  in  admiralty  cases."  Section  239 
permits  the  certification  to  this  court 
of  questions  of  law  by  a  circuit  court 
of  appeals  concerning  which  it  desires 
instruction  for  the  proper  decision  of 
a  case  within  Its  appellate  jurisdiction, 
and  is  not  important  here.  Section  240 
reserves  to  this  court  the  discretionary 
power  to  require,  by  certiorari,  upon  the 
petition  of  a  party,  that  any  case  in  which 
the  decision  of  a  circuit  court  of  appeals 
is  made  final  by  the  Code  be  certified  here 
for  review  and  determination,  with  the 
same  power  and  authority  in  the  case  aa 
if  brought  here  by  appeal  or  writ  of  error. 
Section  241  declares  that  any  case  in 
which  the  decision  of  a  circuit  court  of 
appeals  is  not  made  final  by  the  Code  may 
be  brought  here,  as  of  right,  .by  appeal  or 
writ  of  error,  if  the  matter  in  controversy 
exceeds  $1,000,  besides  costs. 

These  provisions,  it  is  said  by  counsel 
for  the  appellants,  enabled  them  to  appeal, 
as  of  right,  the  statutory  amount  being 
involved,  and  did  not  remit  them  to  the 
'discretionary  writ  of  certiorari;  the  argu- 
ment being  that  §  128  enumerates  the  cases 
in  which  the  decisions  of  the  circuit  courts 
of  appeals  shall  be  final,  and  does  not  in- 
clude among  them  cases  arising  under  the 
trademark  laws,  and  that  S  241  gives  an 
appeal  or  writ  of  error,  as  of  right,  in  any 
case  in  which  the  decision  of  the  circuit 
court  of  appeals  is  not  thus  made  final, 
If,  as  here,  the  requisite  amount  is  in  con- 
40troversy.  If  the  question  turned  entirely 
«  upon  the  Code  provisions  relied  upon,  the 
argument  probably  would  be  convincing. 
But  there  are  other  statutory  provisions 
which  must  be  considered,  some  within  and 
others  without  the  Code. 

The  Code  does  not  purport  to  embody 
mU  the  law  upon  the  subjects  to  which  it 


relates.  It  contaitis  some  new  provisions 
and  some  that  afe  modifications  of  old 
ones;  but  much  of  it  is  merely  a  re-enaet- 
nient  of  prior  laws  with  appropriate  re- 
gard to  their  proper  classification  and  or- 
derly arrangement.  Among  others,  it  con- 
tains the  following  provisions  bearing  upon 
the  extent  to  which  it  was  intended  to 
affect  or  repeal  prior  laws: 

"Sec.  292.  Wherever,  in  any  law  not 
contained  within  this  act,  a  reference  is 
made  to  any  law  revised  or  embraced  here- 
in, such  reference,  upon  the  taking  effect 
hereof,  shall  be  construed  to  refer  to  the 
section  of  this  act  into  which  has  been  car- 
ried or  revised  the  provision  of  law  to 
which  reference  is  so  made.     .    .    . 

"Sec.  294.  The  provisions  of  this  act,  so 
far  as  they  are  substantially  the  same  as 
existing  statutes,  shall  be  construed  as  con- 
tinuations thereof,  and  not  as  new  enact- 
ments, and  there  shall  be  no  implication 
of  a  change  of  intent  by  reason  of  a  change 
of  words  in  such  statute,  unless  such 
change  of  intent  shall  be  clearly  manifest. 
... 

"Sec  297.  The  following  sections  of  the 
Revised  Statutes  and  acts  and  parts  of 
acts  are  hereby  repealed:  .  .  .  [many 
sections,  acts,  and  parts  of  acts  are  here 
enumerated].  Also  all  other  acts  and  parts 
of  acts,  in  so  far  as  they  are  embraced 
within  and  superseded  by  this  act,  are 
hereby  repealed;  the  remaining  portions 
thereof  to  be  and  remain  in  force  with  the 
same  effect  and  to  the  same  extent  as  if 
this  act  had  not  been  passed.'* 

Sections  128,  239,  240,  and  241  of  the 
Code,  as  before  described,  substantially,  al- 
most literally,  repeat  the  provisions  of  §  6^ 
of  the  circuit  courts  of  appeals  act  ofg 
March  3,*1891  (26  Stat,  at  L.  826,  chap.* 
617,  U.  S.  Comp.  Stat.  1901,  p.  488). 
There  is  but  a  single  change  deserving 
mention  here,  and  it  is  that  cases  arising 
under  the  copyright  laws  are  in  §  128 
added  to  the  enumeration  of  cases  in  whicli 
the  decisions  of  the  circuit  courts  of  ap- 
peals are  declared  final.  But  this  has  no 
bearing  upon  cases  arising  under  the  trade- 
mark laws,  save  as  it  indicates  that  Con- 
gress was  extending,  rather  than  contract- 
ing, the  list  of  cases  in  which  finality  at- 
taches to  the  decisions  of  the  circuit  courts 
of  appeals.  Passing  this  consideration, 
there  is  nothing  in  the  Code  denoting  a 
purpose  to  change  the  existing  appellate 
jurisdiction  in  trademark  cases:  it  is  left 
as  it  was  before. 

The  trademark  act  of  February  20,  1905 
(33  Stat,  at  U  724,  chap.  592,  U,  8.  Comp. 
Stat.  Supp.  1911,  p.  1459),  dealt  with  the 
subject  we  are  considering.  By  §  17  it 
invested  the  circuit  courts  of  appeals  with 
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appellate  jurisdiction  of  cases  arising  un* 
dt;r  that  act,  and  by  §  18  declared  that 
writs  of  certiorari  might  be  granted  by 
this  court  for  the  review  of  decisions  of 
those  courts  in  such  cases  *'in  the  same 
manner  as  provided  for  patent  cases"  by 
the  circuit  courts  of  appuals  act.  In 
placing  such  trademark  cases  upon  the 
same  footing  as  cases  arising  under  the 
patent  laws,  as  respects  the  remedy  by 
certiorari,  Congress  undoubtedly  intended 
that  this  remedy  should  have  the  same  at- 
tributes in  the  one  class  of  cases  as  in  the 
other.  We  already  liave  seen  that  the  cir- 
cuit courts  of  appeals  act^  in  §  6,  made  it 
exclusive  in  cases  arising  under  the  patent 
laws.  Before  the  adoption  of  the  Code, 
this  court  said  in  Hutchinson,  P.  &  Co.  v. 
Loewj,  217  U.  S.  457,  460,  54  L.  ed.  838, 
839,  30  Sup.  Ct  Kcp.  613,  a  case  like  this: 
"We  are  of  opinion  ^hat  this  appeal  will 
not  lie,  and  that  the  remedy  by  certiorari 
is  exclusive.  .  •  .  We  think  that  the 
language  of  §  18  places  suits  brought  under 
the  trademark  act  [February  20,  1905] 
plainly  within  the  scope  of  the  act  estab- 
lishing the  court  of  appeals  [March  3, 
1891],   and   that   a   final   decision   of   that 

te  court  can   be  reviewed   in  this  court  only 

l^npon  certiorari." 

*  *  Of  course,  that  case  and  this  are  not  to 
be  confused  with  others .  arising  under 
earlier  trademark  laws  not  containing  any 
provisions  respecting  appellate  jurisdiction 
such  as  are  embodied  in  the  act  of  1905. 

The  provisions  of  that  act  upon  this  sub- 
ject are  not  among  those  enumerated  in 
S  297  of  the  Code  as  thereby  repealed,  and 
neither  do  they  appear  to  have  been  em- 
braced within  and  superseded  by  the  Code. 
And  while  the  circuit  courts  of  appeals  act, 
to  which  S  18  of  the  act  of  1905  makes 
reference,  has  been  superseded  by  being  in- 
corporated into  the  Code,  that  section  has 
not  thereby  lost  any  of  its  original  effect, 
for  §  292  of  the  Code  requires  the  refer- 
ence to  be  construed  as  if  naming  the  very 
sections  of  the  Code  into  which  the  circuit 
courts  of  appeals  act  has  been  carried. 

It  follows  that  the  motion  to  dismiss  the 
appeal  must  be  sustained,  as  was  done  in 
Hutchinson,  P.  &  Co.  v.  Loewy,  supra. 
Appeal  dismissed. 


(231  u.  s.  rr4» 

UNITED  STATES.  Interstate  Commerce 
Commission,  and  Federal  Sugar  Refiming 
Company,  Appts., 

V. 

BALTIMORE  &  OHIO  RAILROAD  COM- 
PANY et  al. 

Ca££ikb8  (S  32*)— Allow A29CB  to  Shippebs. 
1.  Sugar  refiners  whose  plant  is  situated 


some  10  miles  beyond  the  limits  of  the  free 
lighterage  zone  established  for  the  com- 
mercial and  manufacturing  river  front  of 
Greater  New  York  by  interstate  trunk  rail- 
way lines  whose  freight  rail  terminals  are 
at  the  New  Jersey  shore  of  New  York  har- 
bor are  not  entitled  to  compensation  from 
such  railway  companies,  under  the  act  of 
June  29,  1Q06  (34  Stat,  at  L.  584,  chap. 
3591,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1288), 
as  for  services  in  aid  of  transportation,  for 
lightering  their  sugar  from  re^ncry  to  such 
terminals,  because  they  have  their  lighters 
stop  on  the  way  at  a  point  within  the  free 
ligliterage  district,  but  without  notifying 
the  railway  companies,  or  making  any  ten- 
der to  them  at  that  pier. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  19  83-«5;    Dec.  Dig.  S  82.*1 

Wharves  (S  4^)— Public  Wharves— Crea- 
tion BY  Contract. 

2.  A  fee-simple  title  or  a  lease  is  not 
essential  to  constitute  a  private  dock  ami 
warehouses  a  publie  freight  station,  but 
they  may  become  such  by  a  contract  be- 
tween railroad  companies  and  the  owners. 

[Ed.  Notc^-Por  otncr  capes,  see  Wtaarres, 
Cent.  Dig.  i  t:    Dec.  Dig.  S  4.*] 

Carriers  (§  32*)— Allowance  to  SnippsBs 

j      —DiSCRIHI  NATION. 

3.  Interstate  trunk  railway  companies 
whose  freight  rail  terminals  are  at  the 
New  Jersey  shore  of  New  York  harbor,  hav- 
ing established  a  zone  covering  substantial- 
ly the  comnxercial  and  manufacturing  river 
front  of  Greater  New  York,  within  which, 
as  a  part  of  the  transportation,  they  per- 
form lighterage  service  without  additional 
charge  to  and  from  any  public  or  private 
dock,  may  pay  a  reasonable  compensation 
upon  tlie  tonnage  basis  to  the  owners  of 
a  water  front  within  such  zone,  who  are 
operating,  a  sugar  refinery  near  by,  for  the 
maintenance  by  them  of  a  public  freight 
terminal  station  there,  and  for  lightering 
all  freight  between  that  station  and  the 
rail  terminals,  without  allowing  similar 
compensation  to  sugar  refiners  whose  plant 
is  situated  some  10  miles  beyond  the  limits 
of  the  free  lighterage  zone,  for  lightering 
their  sugar  from  refinery  to  such  terminals, 
tliough  touching  on  the 'way  at  a  pier  with- 
in the  free  lighterage  district,  but  not  no- 
tifying the  railway  companies,  or  making 
any  tender  to  them  at  tiie  pier,  since,  even 
as  to  the  former's  own  sugar  shipments, 
the  compensation  made  is  a  proper  allow- 
ance undtT  the  act  of  June  29,  1906,  as  for 
instrumentalities  furnisliod  and  services 
performed  by  the  shippers  in  aid  of  trans- 
portation by  the  railroads,  and  not  an  al- 
lowance for  accessorial  services  which  would 
constitute  an  illegal  preference  or  discrim- 
ination  forbidden   bv  the  act  of  February 

4,  1887    (24  c>tat.  at  L.  370,  chap.  104,  U. 

5.  Como.  Stat.  1901,  p.  3164),  §  3,  unless 

aecordey  to  other  shippers. 

[Ed.  Note.— For  other  cases,  tee  Carriers,  Cent. 
Dig.  88  88-ffi:    Dec.  Dig.  8  32.*] 

COMMBRCB  (5  9S*)~FrOM  COMMERCE  COURT 

— QuEM'ioNs  Not  Kaisku  He  low. 

4.  'i  Ijocontontion  tUat  un  a rranffement  be- 
tween a  turmiuui  company  and  certain  inter- 
state railway  carriers  violates  the  commo- 
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dity  clause  of  tlie  act  of  June  29,  1006,  will 
not  be  considered  on  appeal  to  the  Federal 
Supreme  Court  from  the  commerce  court,  to 
review  an  order  enjoining  the  enforcement 
of  an  order  of  the  Interstate  Commerce 
Commission,  where  there  is  nothing  in  the 
record  showing  that  such  a  contention  was 
pressed  upon  the  Commission  or  considered 
by  that  body,  or  that  the  order  rendered 
was  in  any  event  based  upon  the  commodity 
clause, — especially  where  the  assumption 
that  the  order  was  based  upon  that  clause 
would  necessitate  the  conclusion  that  the 
Commission  by  its  order  gave  sanction  to 
and  permitted  the  continuance  of  the  wrong 
which  its  powers  were  exercised  to  sup- 
press. 

TEd.    Note.— For   other   cases,    see    Commerce, 
Cent.  Dig.  i  14S;    Dec.  Dig.  9  98.*] 

[No.  385.] 

Argued  January  16  and  17,  1913.    Decided 
December  1,  1913. 

APPEAL  from  the  United  States  Com- 
merce Court  to  review  a  decree  enjoin- 
ing the  enforcement  of  an  order  of  the  In- 
terstate Commerce  Commission,  requiring 
certain  carriers  to  cease  paying  certain  al- 
lowances to  shippers,  which  the  Commission 
held  amounted  to  an  illegal  preference  or 
discrimination.     Affirmed. 

See  same  case  below,  200  Fed.  779. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Bullitt  for  the  United 
States. 

Mr.  P.  J.  Farrell  for  the  Interstate  Com- 
merce  Commission. 

Mr.  Ernest  A.  Bigelow  for  the  Federal 
Sugar  Eefining  Company. 

Messrs.  George  F.  Brownell  and  H.  A. 
Taylor  for  the  Railroad  Companies. 

Mr.  William  X.  Dykman  for  the  Jay 
Street  Terminal  and  Arbuckle  Bros. 

Mr.  H.  B.  Closson  for  the  Brooklyn  East- 
^em  District  Terminal. 

•   •  Mr.  Justice  liurton  delivered  the  opin- 
ion of  the  court: 

This  appeal  involves  the  legality  of  an 
order  made  by  the  Interstate  Commerce 
Commission,  holding  that  certain  allow- 
ances made  by  the  appellees  to  Arbuckle 
Brothers  on  sugar  shipped  by  them  over 
one  or  another  of  the  railroad  companies' 
lines  constitute  an  illegal  preference  or  dis- 
crimination in  violation  of  the  act  to  regu- 
late commerce.  The  order  of  the  Commis- 
sion required  the  railroad  companies  to 
cease  and  desist  from  paying  such  allow- 
ances, "while  at  the  same  time  paying  no 
such  allowances  to  the  Federal  Sugar  Re- 
fining Company,"  on  its  sugar  brought  by 
it  on  lighters  to  the  carriers  at  the  same 
rail  terminals.  20  Inters.  Com.  Rep.  200. 
The   carriers   affected   filed  a   bill  in   the 


commerce  <!ourt,  alleging  the  invalidity 
and  illegality  of  the  order,  and  sought  an 
injunction  pendente  lite  and  a  permanent 
injunction  against  ita  enforcement.  An  in*^ 
junction  until  the  cause  could  be  finallySJ 
heard  was  granted* by  the  commerce  court.* 
This  was  appealed  from  by  the  United 
States  and  the  injunction  sustained  as 
within  the  sound  discretion  of  the  court 
below.  225  U.  S.  306,  56  L.  ed.  1100,  32 
Sup.  Ct.  Rep.  817.  Thereupon  the  cause 
was  finally  heard  upon  motion  of  the  ap- 
pellants to  dismiss  the  bill  for  want  of 
equity,  all  answers  and  pleas  theretofore 
nied  having  been  withdrawn.  The  com- 
merce court  denied  this  motion  and  sua* 
taincd  the  equity  of  the  bill.  The  appel- 
lants declining  to  further  defend,  the 
temporary  injunction  was  made  permanent. 
From  that  decree  this  appeal  is  prosecuted. 

The  situation  out  of  which  the  questions 
for  decision  arise,  shortly  stated,  is  this: 

The  railroad  companies  held  by  the  In« 
terstate  Commerce  Commission  to  have  dis- 
criminated in  favor  of  Arbuckle  Brothers 
and  against  the  Federal  Sugar  Refining 
Company  are  interstate  trunk  lines  whose 
freight  rail  terminals  are  at  the  New  Jer- 
sey shore  of  the  harbor  of  New  York. 
Transportation  of  freights  into  and  out  of 
the  city  of  New  York  is  practicable  only 
by  means  of  car  floats,  barges,  and  steam 
lighters,  operating  between  the  city  and  th« 
New  Jersey  shore. 

To  meet  this  condition  the  appellee  rail- 
roads have  long  held  themselves  out  as  ex- 
tending transportation  of  freights  bound 
east  to  a  defined  area  along  the  river  front 
of  the  city,  and  as  beginning  such  trans- 
portation westbound  when  freight  is  deliv- 
ered at  designated  points  within  the  same 
area.  The  necessary  lighterage  service  is 
performed  without  additional  cost  or 
charge,  the  flat  rate  into  or  out  from  such 
points  being  identical  with  that  applicable 
at  the  New  Jersey  rail  terminals.  The 
limits  within  which  such  lighterage  service 
is  performed  as  a  part  of  the  transporta- 
tion assumed  have  long  been  defined  and 
published  in  the  several  filed  rate  sheets  of 
the  carriers.  The  district  embraces  sub- 
stantially the  commercial  and  manufactur- 
ing river  front  of  Greater  New  York,  and^! 
within  it  the  railroads  hold  themselves  outM 
as  undertaking*to  receive  or  deliver  freight* 
at  any  public  dock,  or  at  any  accessible 
private  dock  where  the  shipper  shall  ar- 
range for  the  use  of  the  dock.  Within 
this  lighterage  zone  each  of  the  appellees 
has  established  and  long  maintained  public 
freight  terminal  stations,  at  which  it  wir 
deliver  eastbound  freights  and  receive 
freights  bound  west.  Some  of  these  sta- 
tions are  owned  or  managed  solely  by  one 
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<vf  the  railroads,  and  some  are  union  sta- 
tions operated  for  the  joint  use  of  two  or 
all  of  the  railroads.  Some  of  them  are 
operated  bv  third  persons,  who  manage  and 
operate  them  under  contracts  as  agents  for 
one  or  more  of  the  railroads.  But  whether 
operated  under  contract  or  directly  by  the 
company  or  companies  using  them,  they 
are  represented  to  be  public  delivery  and 
receiving  stations,  and  are  so  set  out  in 
the  filed  tarilT  sheets  of  the  companies  in- 
terested. 

The  **allowance^  to  Arbuckle  Brothers  rr- 
ferred  to  in  the  order  of  the  Commission 
is  the  consideration  paid  by  the  railroad 
companies  to  them  for  instrumentalities 
and  facilities  furnished  and  services  per- 
formed in  the  maintenance  of  one  of  these 
public  stations,  known  as  the  Jay  street 
terminal,  and  for  the  lighterage  of  all 
freight  between  that  station  and  the  rail- 
road terminals  on  the  New  Jersey  shore. 
Arbuckle  Brothers,  a  copartnership,  are 
large  refiners  of  sugar  and  dealers  in 
coffee.  Much  of  their  product  of  sugar 
finds  a  market  in  the  west  at  points  upon 
the  lines  of  the  railroads  here  involved. 
Their  refinery  is  upon  the  water  front  of 
Brooklyn.  They  also  own  a  contiguous 
property  fronting  upon  East  river  some 
1,200  feet.  Upon  this  property  they  have 
erected  a  dock,  piers,  and  large  warehouses 
for  the  receipt  of  freight  intended  for 
transportation  to  the  railroad  terminals 
on  the  New  Jersey  shore,  or  received  from 
such  terminals  for  consignees  nearby.  They 
also  own  steam  lighters,  car  floats,  barges, 
etc.,  constructed  for  the  transfer  of  cars, 
0^ loaded  or  unloaded,  between  this  dock  and 
gthe  New  Jersey  terminals.  The  premises 
•  were  peculiarly  adapted  for  use*as  a  pub- 
lic union  freight  station,  and  for  the  pur- 
pose of  extending  transportation  by  their 
several  lines  to  this  portion  of  the  com- 
mercial and  manufacturing  water  front  of 
Greater  New  York,  the  appellee  railroad 
companies,  in  1906,  entered  into  separate, 
but  identical,  contracts  with  Arbuckle 
Brothers,  the  latter  contracting  under  the 
business  name  and  stvle  of  ''The  Terminal 
Company."  The  contracts  are  too  lengthy 
to  be  set  out.  Their  essential  points  may 
be  thus  summarized : 

1.  The  Terminal  Company  agrees  to 
maintain  the  premises  in  good  order  and 
condition  for  the  receipt  of  freight,  and 
to  provide  all  necessary  boats,  car  floats, 
docks,  and  piers,  adequate  at  all  times  to 
receive,  discharge,  transfer,  and  deliver 
freights,  loaded  and  unloaded,  adequate  to 
accommodate  the  business  contemplated. 

2.  The  Terminal  Company  will  receive  at 
the  New  Jersey  terminals  all  freights,  in 
or  out  of  cars,  intended  for  delivery  at  the 


aforesaid  freight  station,  and  safely  eon- 
vey  the  same  to  the  premises,  and  there 
make  delivery  to  the  consignees.  It  will 
also  receive  and  load  into  cars  all  freights 
which  may  be  delivered  to  it  at  its  said 
premises  for  transportation  over  the  lines 
of  any  of  said  railroad  companies,  and 
carry  and  deliver  the  same  to  said  railroad 
company's  New  Jersey  rail  terminals. 

3.  For  the  facilities  supplied  and  the 
services  performed  each  of  the  railroad 
companies  agrees  to  pay  on  freight  in  and 
out  of  the  station,  a  compensation  meas- 
ured by  the  tonnage  handled  for  each  such 
railroad  of  4|  cents  per  hundred  pounds  on 
freight  originating  at  or  destined  to  points 
west  of  what  is  called  "trunk  line  terri- 
tory," and  on  freight  originating  at  or 
destined  to  points  east  thereof,  3  cents  per 
hundred  pounds. 

Under  these  contracts,  consignments  to  or 
by  Arbuckle  Brothers  are  handled  in  the 
same  manner  as  the  shipments  of  the  gen-^ 
eral  public,,  and  comprise  a  part  of  the  ton-x 
nage^in-  and  out  of  that  station  by  which* 
the  compensation  paid  to  the  Terminal 
Company^  is  meamired.  This  fact  was  the 
basis  of  the  complaint  made  by  the  Federal 
Sugar  Refining  Company,  whose  sugar  seeks 
the  same  market,  and  who  claimed  that  as 
it  lightered  its  sugar  from  its  own  shipping 
dock  to  the  terminals  at  the  New  Jersey 
shore,  the  so-called  "allowance"  made  in 
respect  to  the  sugar  of  Arbuckle  Brothers, 
handled  under  the  contracts  referred  to 
above,  was  an  unjust  and  an  illegal  dis- 
crimination unless  a  like  allowance  was 
made  to  it. 

The  order  of  the  Commission  does  not 
forbid  the  allowance  to  Arbuckle  Brothers 
as  in  itself  illegal  or  unreasonable,  but 
forbids  it  onlv  as  a  discrimination  unless 
a  like  allowance  is  made  to  the  Federal 
Sugar  Refining  Company.  That  there  is 
no  undue  discrimination  against  the  Fed- 
eral Sugar  Refining  Company  in  refusing 
to  make  a  like  allowance  to  it  will  appear 
when  the  conceded  circumstances  and  con- 
ditions are  considered.  This  latter  com- 
pany is  a  competitor  of  Arbuckle  Brothers 
in  the  sale  and  shipment  of  sugar  to  the 
same  markets.  Its  refinery  is  located  at 
Yonkrrs  on  the  Hudson  river,  a  point  some 
10  miles  bevond  the  limits  of  the  free 
lig]  iter  age  district.  It  owns  its  docks  and 
piers  upon  the  river,  but  has  never  enjoyed 
the  free  lighterage  privilege  accorded  to 
all  shippers  from  docks  and  piers  inside 
the  free  zone  under  the  tariff  slieets  of  the 
carriers.  It  has  therefore  been  compelled 
to  furnish  its  own  means  for  lightering 
shipments  from  its  docks  to  the  New  Jer- 
sey shore.  This  is  an  undoubted  disad- 
vantage in  competing  with  Arbuckle  Broth- 
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era,  as  well  aa  with  all  other  refiners  and 
BhipperB  of  sugar  within  the  lighterage  dis- 
trict. For  many  years  it  had  an  arran];re- 
nncnt  with  the  Ben  Franklin  Transportation 
Company,  an  independent  transportation 
company,  by  which  the  latter  transported 
its  sugar  directly  from  its  Yonkers  dock 
^to  the  railway  terminals  on  the  New  Jersey 
QCsiiore.     There  it  was  delivered  to  one  of  the 

•  appellees  and  a  bill  of  lading* signed.  The 
freight  rates  under  such  bills  were  identical 
with  the  flat  rate  from  stations  and  piers 
within  the  free  lighterage  district.  This 
disadvantage  arising  from  its  location  was 
made  the  subject  of  a  prior  complaint  be- 
fore the  Commission,  wherein  it  sought  to 
have  the  free  lighterage  district  extende<l  so 
as  to  include  its  Yonkers  docks,  or  to  have 
an  allowance  made  to  it  for  the  transpor- 
tation of  its  sugar  from  its  dock  to  the  New 
Jersey  terminals.  Such  relief  would  have 
removed  the  disadvantage  under  which  it 
had  long  labored.  But  this  relief  was  de- 
nied and  its  petition  dismissed  without 
prejudice.  In  that  proceeding  it  was  ruled 
by  the  Commission  that  the  free  lighterage 
arrangements  theretofore  made  by  tlie  car- 
riers were  the  only  available  means  by 
which  they  could  extend  their  lines  to  New 
York,  and  were  not  forbidden  by  the  com- 
merce act,  and  that  by  such  extension  the 
carriers  had  come  under  no  obligation  to 
extend  the  district  to  Y^onkers.  It  was 
also  ruled  that  the  service  rendered  by 
Arbuckle  Brothers  in  the  lighterage  of  their 
own  sugar  from  the  Jay  street  terminal  to 
the  New  Jersey  shore  was  a  service  in  aid 
of  transportation,  and  that  for  the  instru- 
mentalities and  services,  under  the  very 
contracts  here  involved,  they  did  not  receive 
an  unreasonable  consideration.  17  Inters. 
Com.  Rep.  40. 

After  the  promulgation  of  that  opinion 
the  methods  adopted  for  delivering  sugar 
from  the  Yonkers  dock  to  the  New  Jersey 
terminals  were  changed.  The  manager  of 
the  company's  city  office  at  138  Front  street 
would  notify  the  manager  of  the  Refinery 
at  Yonkers  every  morning  of  the  sugar 
necessary  to  fill  accepted  orders.  This 
necessary  sugar  was  then  loaded  at  the 
Yonkers  dock  upon  the  lighter  Ben  John- 
son just  as  before.  For  this  sugar  the 
master  of  the  lighter  gave  a  receipt  and  was 
handed  a  document  showing  the  Federal 
Sugar  Refining  Company  to  be  the  con- 
^signor  and  the  consignee  its  city  office,  133 
« Front  street.    T^iis  document  also  gave  the 

•  number,  weight  and  description  of  the  pack- 
ages. The  Ben  Johnson  would  then  go  down 
the  river  to  pier  No.  24,  within  the  free 
lighterage  district,  where  the  boat  tied  up, 
and  the  city  office  was  notified;  "there- 
upon," say  the  Commission,  "the  complain- 


ant issues  shipping  instructions  to  the 
transportation  company  and  hands  to  it» 
representative  bills  of  lading  for  execution 
by  the  carrier  upon  delivery  at  the  New 
Jersey  shore."  Ihe  lighter  then  proceeds 
to  the  Jersey  shore,  where  the  sugar  is 
delivered  to  the  carrier,  and  the  blank  bills 
of  lading  are  signed  and  returned  to  the 
lighter's  captain.  For  the  service  of  the 
lighter  in  taking  the  sugar  to  pier  24  and 
then  across  the  river  to  the  railroad  termi- 
nals, it  is  paid  3  cents  per  hundred  pounds. 
The  claim  upon  these  facts  was  and  is 
that  unless  an  allowance  is  made  to  it 
identical  with  that  made  to  Arbuckle 
Brothers  for  their  service  in  respect  to 
tlieir  own  shipments  of  sugar,  a  discrimina- 
tion unlawful  in  character  will  result.  And 
this  was  the  conclusion  of  the  Commission. 

The  commerce  court  was  of  opinion  that 
the  circumstances  and  conditions  were  so 
dissimilar  as  not  to  make  the  same  rule 
applicable,  and  tliat  the  result  reached  by 
the  Commission  was  based  upon  manifest 
errors  of  law. 

That  pier  24  is  within  the  free  lighterage 
district,  and  that  the  defendant  carriers 
held  themselves  out  as  ready  to  take  freight 
at  any  public  or  accessible  private  dock 
within  that  zone,  and  lighter  it  across  the 
river  without  any  other  charge  than  thai 
published  in  their  tarifT  sheets,  applicable 
alike  to  freight  delivered  to  thvm  at  such 
dock  or  pier  or  at  the  New  ilersey  sliore, 
is  conceded.  But  the  carriers  have  not  es- 
tablished any  public  station  at  pier  24^ 
and  the  Federal  Company  did  not  notify 
them,  nor  make  any  tender  to  them  at  that 
pier  of  their  sugar  for  transportation.  If 
such  sugar  had  been  tendered  to  them  there, 
and  they  had  refused  to  receive  it  and,^ 
lighter  it  at  their  own  cost  across  the^ 
river,  a  very  different*question  would  have'* 
arisen.  That  such  tender  was  not  made 
was  obviously  due  to  the  fact  that  the 
sugar,  when  loaded  on  the  Ben  Johnson  at 
their  Y'onkers  dock,  was  destined  for  the 
railroad  terminals  at  the  New  Jersey  shore, 
and  thence  by  rail  to  the  real  consignee^ 
the  purchaser  of  the  sugar  at  western 
points  on  the  carriers'  lines.  The  sugar 
had  been  sold  before  it  was  loaded  at  Yonk- 
ers, and  the  stopping  at  this  pier  and  the 
receipt  of  unsigned  bills  of  lading  showing 
the  consignees  and  destinations  was,  as 
the  commerce  court  held,  not  a  break  in 
the  continuity  of  the  transportation,  but 
a  plain  subterfuge  to  give  tlie  transaction 
the  appearance  of  a  shipment  from  pier  24. 
We  agree  with  the  commerce  court  and  the 
minority  of  the  Commission  in  thinking 
that  the  change  in  method  after  the  failure 
to  obtain  relief  in  the  first  case  did  nol 
change  the  substance  of  the  transaction  ia 
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point  of  law  or  fact.  The  elaim  by  the 
Yederal  Company  is  a  elaim  for  an  allow- 
ance on  account  of  lightering  done  for  their 
own  convenience,— a  lighterage  service 
which,  under  the  facts  of  the  case,  the  car- 
riers were  under  no  obligation  to  do  as  a 
duty  of  transportation.  It  was  therefore 
a  demand  for  a  purely  accessorial  service; 
18  much  so  as  if  they  had  claimed  for  cart- 
ing their  shipments  to  a  depot  or  station. 
Assuming,  then,  that  the  lighterage  ser- 
vice performed  by  the  Federal  Sugar  Re- 
fining Company  was  a  service  by  it  for  its 
own  convenience,  for  which  the  railroads 
were  under  no  obligation  to  make  compen- 
sation, we  come  to  the  question  whether 
the  facilities  employed  and  the  service  per- 
formed by  Arbuckle  Brothers  in  respect  to 
their  own  sugar  after  delivery  at  the  Jay 
street  terminal  are  accessorial,  or  services 
in  aid  of  railroad  transportation,  for  which 
they  may  be  paid  a  reasonable  compensa- 
tion without  discriminating  unduly  against 
octhe  Federal  Sugar  Refining  Company. 
M  That  the  plain  purpose  of  the  contracts 
*  between  theVeveral  railroad  companies  and 
the  Terminal  Company  was  to  constitute 
the  dock  and  warehouses  of  that  company 
a  public  freight  station  is  too  clear  for  ex- 
tended discussion.  That  the  premises  be- 
came such  a  depot  through  contract  with 
the  owners,  and  not  by  virtue  of  a  fee- 
simple  title  or  a  lease,  is  of  no  legal  signifi- 
cance. Railroad  Commission  v.  Louisville 
&  N.  R.  Co.  10  Inters.  Com.  Rep.  175; 
Cattle  Raisers'  Asso.  ▼.  Chicago,  B.  &  Q. 
R.  Co.  11  Inter.  Com.  Rep.  277.  Nor  is 
there  the  slightest  substantial  evidence  that 
in  the  selection  of  the  premises  of  Arbuckle 
Brothers  there  was  any  purpose  to  give 
them,  as  large  nearby  shippers,  any  prefer- 
ence, or  to  unduly  discriminate  against 
competing  sugar  refineries.  The  premises 
were  ideally  adapted  to  meet  the  necessities 
of  the  great  manufacturing  and  commercial 
business  interests  along  the  river  front  of 
Brooklyn,  and  constituted  the  only  property 
reasonably  obtainable  by  the  railroads  for 
the  extension  of  their  lines  of  transporta- 
tion to  the  Brooklyn  side  of  East  river. 
That  through  instrumentalities  furnished 
by  the  Terminal  Company  and  the  service 
by  it  performed  transportation  by  the  rail- 
roads begins  and  ends  at  this  station  is 
most  obvious.  This  continuity  of  trans- 
portation is  not  questioned  by  the  brief 
for  the  United  States  in  this  case.  Tlius, 
after  referring  to  the  instrumentalities  fur- 
nished and  the  services  performed  by  l^e 
Terminal  Company,  it  is  said:  ''In  con- 
nection with  the  further  fact  that  all  of 
the  rulroad  companies  make  through  rates 
from  Brooklyn  and  New  York  to  western 
points,  covering  (1)   the  service  performed 


by  ArbucWle  'Brothers,  and  (2)  the  trans- 
portation by  rail  frorii  Jersey  City  west- 
ward, show  such  a  continuity  bf  transpor- 
tation as  to  render  argument  unnecessary 
that  the  transportation  from  Brooklyn  to 
western  joints  is  by  one  continuous  trans- 
portation by  railroad.  The  mere  fact  tliat 
the  physical  rails  stop  at  Jersey  City  does^ 
not  mean  that  the  railroad  transportation  § 
there  ends.  It  continues  over  to* Brooklyn* 
by  means  of  car  floats,  upon  which  further 
rails  are  laid  and  on  which  empty  and  load- 
ed freight  cars  stand  and  are  transported, 
so  that  the  rails  upon  the  car  floats  are 
brought  into  contact  with  the  rail  ends  at 
Jersey  City,  and  the  continuation  thereof 
at  Brooklyn,  and  in  this  way  the  transpor- 
tation by  railroad  is  carried  on  without 
interruption  from  the  western  points  di- 
rectly to  Brooklyn* 

It  is  true  that  this  clear  admission  by 
the  Solicitor  General  Is  made  for  the  pur- 
pose of  establishing  a  contention  he  makos, 
namely,  that  Arbuckle  Brothers,  under  the 
name  of  the  Terminal  Company,  are  in  law 
and  fact  common  carriers  by  railroad,  who 
violate  the  commodity  clause  of  the  Hep- 
burn acl^  [34  Stat,  at  L.  584,  chap.  3591,  U. 
S.  Comf>.  Stat.  Supp.  1911,  p.  1288]  by 
transporting  their  own  products, — a  view 
to  which  we  later  refer.  The  concession  as 
to  the  continuity  of  common  carrier  trans- 
portation by  railroad  from  and  to  this 
station  under  the  published  freiglit  tariffs, 
which  include  the  services  performed  by 
the  Terminal  Company,  is  not  iucohsiatent 
with  the  view  of  the  Commission,  so  far  as 
transportation  to  and  from  that  station  is 
confined  to  tlie  shipments  made  to  or  by 
one  of  the  general  public.  Thus  the  Com- 
mission say:  ''So  far  as  the  general  pub- 
lic is  concerned,  the  Arbuckle  dock  may 
doubtless  be  regarded  as  a  public  receiving 
station  of  the  defendant."  It  is  said  fur* 
ther:  "Arbuckle  Brothers  not  only  oper- 
ate their  station  for  the  defend  ants  as  a 
railway  facility,  but  they  also  perform  the 
ligliterage  service  between  the  dock  and 
the  regular  station  of  the  defendants  on  the 
west  shore." 

The  order  of  the  Commission  is  made  to 
rest   upon    an    erroneous    assumption    that 
the  services  performed  by  Arbuckle  Broth- 
ers in  respect  of  thrfr  own  westbound  ship- 
ments of  sugar  after  the  delivery  of  such 
sugar   at   this   station    is   a   shipper's   ser- 
vice, done  for  their  convenience,  with  their 
own  facilities,  and,  therefore,  an  accessorial^ 
service   for  which   they   cannot  be  allowedfi 
'compensation  unites  a  similar  compensation* 
is  allowed   to  the  Federal   Sugar   Refining 
Company  for  the  lighterage  of  its  sugar  to 
the  west  shore  railroad   terminals. 

That   certain   advantages    inured    to   Ar- 
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buckle  Brothen  from  the  fact  that  their 
refinery  was  so  near  this  public  station 
that  their  product  might  be  trucked  or 
carted  to  the  station  at  slight  cost  is  ob- 
vious. That  this  was  a  consideration  which 
operated  as  an  inducement  to  make  these 
contracts  may  be  true.  But  this  mere  ad- 
vantage of  nearness  was  one  which  they 
shared  in  common  with  every  other  shipper 
who  chanced  to  be  near  a  shipping  station. 
Til  at  they  were  large  shippers  was  also 
more  or  less  an  inducement  to  the  railroads 
to  place  their  depot  in  a  locality  which 
would  tend  to  secure  their  shipments  as 
against  rival  carriers  may  also  be  conceded. 
But  these  were  business  considerations 
which  are  far  from  showing  any  purpose 
to  give  them  any  illegal  preference  or  to 
discriminate  against  other  shippers.  That 
the  station  constituted  a  great  public  utili- 
ty by  which  the  shipping  public  was  served 
is  too  plain  for  argument.  Although 
nearly  one  third  of  all  westbound  shipments 
through  that  station  were  made  by  Ar- 
buckle  Brothers,  the  remaining  two  thirds 
of  the  tonnage  was  furnished  by  the  gen- 
eral public.  Thus,  the  uncontradicted 
averment  of  the  bill  is  that  during  the  first 
six  months  of  1907  the  shipments  of  gen- 
eral merchandise  through  that  station 
numbered  02,622,  of  which  more  than  85,000 
were  by  shippers  other  than  Arbuckle 
Brothers,  though  the  tonnage  of  the  latter 
aggregated  nearly  one  third  of  the  total. 
Thus  it  is  demonstrated  that  while  Ar- 
buckle Brothers  are  by  far  the  largest 
shippers,  yet  the  advantages  of  the  station 
are  availed  of  by  thousands  of  the  gen- 
eral public. 

Upon  all  of  the  conceded  facts  of  the  case, 
we  must  conclude  that  the  contracts  by 
virtue  of  which  the  premises  owned  by  Ar- 
buckle Brothers  were  converted  into  a  pub- 
glic  freight  station  under  their  management 
•  as  agents  for  the  several  carrier  lines  were 
contracts  made  in  good  faith,  and  not  as 
a  cover  for  any  fraudulent  scheme  to  give 
rebates  or  any  other  illegal  advantage. 
The  case  must  turn  here,  as  it  did  before 
the  Conunission  and  in  the  commerce 
court,  upon  the  question  whether  the  al- 
lowance to  Arbuckle  Brothers  of  compensa- 
tion upon  their  own  shipments  was  for  in- 
strumentalities and  services  accessorial  in 
character.    Thus  the  Commission  says: 

"The  complainant  contends  that  in  light- 
ering their  sugar  to  the  Jersey  shore  and 
there  delivering  it  to  the  defendants,  Ar- 
buckle Brothers  perform  what  the  com- 
plainant refers  to  as  a  purely  accessorial 
service.  We  incline  to  think  this  a  sound 
view  of  the  matter  upon  the  facts  shown 
of  record.  Neither  the  actual  possession  of 
their  sugar  nor  their  relation  to  it  is  in 


any  req^eet  changed  until  it  is  delivered 
into  the  physical  possession  of  the  defend- 
ants at  Jersey  City.  This  fact  is  clearly 
developed  upon  the  record.  Arbuckle 
Brothers  handle  their  sugar  out  of  their 
own  refinery  to  tlieir  own  dock,  and  them- 
selves deliver  it  to  the  defendants  west  of 
the  river,  using  in  the  process  only  property 
and  facilities  that  are  owned  by  tbem  and 
employees  that  are  paid  by  them.  More- 
over, under  the  terms  of  the  contracts  be- 
tween them  and  the  defendant  carriers  none 
of  the  duties,  obligations,  responsibilities, 
or  liabilities  of  common  carriers  attaches 
to  the  defendants,  with  respect  to  the  sugar 
of  Arbuckle  Brothers,  until  the  defendants 
have  actually  received  it  at  their  regular 
freight  stations  west  of  the  river.  Yet  it 
is  here  contended  that,  through  some  sort 
of  alchemy  in  their  provisions,  these  con- 
tracts transmute  Arbuckle  Brothers  from 
shippers  into  carriers'  agents  while  they 
are  in  the  act  of  delivering  their  own  sugar 
to  themselves  at  their  own  dock.  We  are 
not  necessarily  controlled,  however,  by  the 
face  of  these  documents  or  by  the  merely 
superficial  relation  that  they  purport  toH 
establish  between  these  shippers  and  the  si 
defendant  carriers,  if,  as  seems  to*  be* 
abundantly  clear  upon  a  reading  of  their 
provisions,  the  real  and  actual  relation  of 
Arbuckle  Brothers  to  the  defendants,  so 
far  as  their  own  sugar  is  concerned,  is 
that  of  shippers  up  to  the  moment  of  time 
when  they  physically  deliver  their  sugar 
to  the  defendants  on  the  Jersey  shore.  The 
contracts  expressly  provide  that  until  that 
moment  the  sugar  is  to  be  handled  by  Ar- 
buckle Brothers  at  their  own  risk,  and 
only  from  that  moment  does  the  carrier's 
risk  begin.  It  is  only  when  the  defendants 
actually  accept  and  physically  take  pos- 
session of  the  sugar  at  their  receiving 
stations  west  of  the  river  that  they  agree 
to,  and  do  in  fact,  assume  the  liabilities 
of  common  carriers  with  respect  to  the 
sugar  of  Arbuckle  Brothers." 

We  must  now  recur  to  the  distinction 
drawn  by  the  Commission  between  the  com- 
pensation paid  by  the  railroad  companies 
to  Arbuckle  Brothers  for  the  instrumentali- 
ties furnished  and  the  service  performed 
by  them  in  respect  of  their  own  westbound 
shipments  of  sugar,  and  the  compensation 
paid  to  them  in  respect  to  the  freight 
handled  by  them  through  their  station  for 
the  general  public.  The  Commission  find 
no  fault  with  reference  to  the  compensa- 
tion paid  for  the  latter,  but  do  find  that 
the  compensation  paid  for  the  former  is 
an  undue  discrimination  unless  a  like  com- 
pensation is  made  to  the  Federal  Sugar 
Refining  Company  for  the  lighterage  of  ita 
sugar. 
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We  have  before  noticed  thai  the  order 
of  the  Commission  la  in  the  altematiye. 
The  obvious  inference  is  that  the  Commis- 
sion found  nothing  unlawful  per  se  in  the 
ecnnpensation  paid  to  Arbuckle  Brothers 
onder  the  contract,  although  tbey  are  com- 
pensated upon  a  gross  tonnage  which  in- 
cludes their  own  sugar,  for  it  sanctions  its 
continuance  upon  condition  that  a  like  al- 
lowance shall  be  paid  upon  the  sugar  light- 
ered by  the  Federal  Sugar  Refining  Com- 
pany. Penn.  Kef.  Co.  v.  Western  New  York 
&  P.  R.  Co.  208  U.  S.  208,  218,  52  L.  ed. 
CQ  456,  460,  28  Sup.  Ct.  Rep.  268. 
g  But,  as  has  already  been  shown,  the  rail- 
*  roads  were*  under  no  obligation  to  lighter 
the  sugar  of  the  Federal  Sugar  Refining 
Company.  Upon  the  other  hand,  if  tlie 
lighterage  of  the  Arbuckle  sugar  was  in- 
cluded in  the  through  rate  from  the  Jay 
street  station,  and  a  part  of  the  transpor- 
tation which  the  railroads  were  under  ob- 
ligation to  perform,  and  that  lighterage 
was  done  by  Arbuckle  Brothers  at  the  in- 
stance and  procurement  of  the  carriers, 
they,  as  owners  of  the  freight  thus  trans- 
ported, were  entitled  to  demand  a  compen- 
sation reasonably  commensurate  with  the 
facilities  furnished  and  the  services  per- 
formed. Wight  V.  United  States,  167  U.  S. 
512,  42  L.  ed.  258,  17  Sup.  Ct.  Rep.  822; 
General  Electric  Co.  v.  New  York  C.  &  H. 
R.  R.  Co.  14  Inters.  Com.  Rep.  237;  In- 
terstate Commerce  Commission  v.  Diffen- 
baugh,  222  U.  S.  42,  46,  66  L.  ed.  83,  87, 
32  Sup.  Ct.  Rep.  22.  In  the  case  last  cited, 
it  is  said: 

"The  act  of  Congress  In  terms  contem- 
plates that  if  the  carrier  receives  services 
from  an  owner  of  property  transported,  or 
uses  instrumentalities  furnished  by  the  lat- 
ter, he  shall  pay  for  them.  That  is  taken 
for  granted  in  §  15;  the  only  restriction 
being,  that  he  shall  pay  no  more  than  is 
reasonable,  and  the  only  permissive  clement 
being  that  the  Commission  may  determine 
the  maximum  in  case  there  is  complaint 
(or  now,  upon  its  own  motion.  Act  of 
June  18,  1010,  chap.  309,  g  12,  36  Stat,  at 
L.  539,  551,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1301).  As  the  carrier  is  required  to 
furnish  this  part  of  the  transportation 
upon  request,  lie  could  not  be  required  to 
do  it  at  his  own  expense,  and  there  is  noth- 
ing to  prevent  his  hiring  the  instrumental- 
ity instead  of  owning  it." 

This  principle  is  not  controverted,  but  the 
Commission  failed  to  give  it  application, 
because,  as  shown  in  the  excerpt  from  its 
report,  set  out  above,  it  construed  this  re- 
lation of  Arbuckle  Brothers,  under  the 
terms  of  the  contract,  in  respect  of  their 
own  shipments  of  sugar,  "as  that  of  shipper 
op  to  the  moment  of  time  when  they  physie- 
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ally  deliver  their  sugar  to  the  defendants^ 
at  the  Jersey  shore."  Again,  the  Commis-|^ 
sion  say  that  "the •contracts  expressly  pro-* 
vide  that  until  that  moment  the  sugar  is 
to  be  handled  by  Arbuckle  Brothers  at 
their  own  risk,  and  only  until  that  moment 
does  the  carrier's  risk  begin,"  etc.  Of 
course,  if  this  was  the  case,  their  services 
up  to  the  time  of  delivery  at  the  New  Jer- 
sey shore  were  shipper's  services,  purely 
accessorial,  and  not  connected  with  or  in 
aid  of  transportation  by  the  railroad,  and, 
therefore,  a  discrimination  would  result 
unless  a  like  allowance  was  made  to  the 
Federal  Sugar  Refining  Company.  But  this 
construction  of  the  contract  has  no  other 
basis  than  appears  in  the  clause  defining 
the  responsibility  of  the  Terminal  Com- 
pany to  the  contracting  carriers  while  the 
freights  remain  in  the  Terminal  Company's 
physical  possession.  That  clause  reads 
thus: 

"The  responsibility  of  said  Terminal 
Company  for  eastwardly  bound  cars  and 
the  freights  therein  shall  begin  when  the 
cars  are  placed  upon  its  floats  at  the  said 
float  bridges  at  the  aforesaid  station  of 
said  railroad  company,  and  shall  continue 
as  respects  the  cars  until  they  have  been 
returned  by  it,  loaded  or  empty;  and  as 
respects  the  freights  contained  in  east- 
wardly bound  cars,  its  responsibility  shall 
continue  until  the  actual  delivery  thereof 
to  and  acceptance  by  the  consignees  at 
Brooklyn.  As  respects  the  freights  to  be 
transported  westbound,  said  Terminal  Com- 
pany's responsibility  shall  commence  at 
the  time  the  same  is  received  from  the  con- 
signor at  its  aforesaid  premises,  and  shall 
continue  until  said  freights,  loaded,  into 
cars,  have  been  brought  to  the  float  bridge 
of  said  railroad  company  at  its  aforesaid 
freight  station,  and  until  the  floats  have 
been  attached  to  the  float  bridge  and  the 
cars  are  in  complete  readiness  for  removal 
from  the  car  floats  by  said  railroad  com- 
pany." 

That  clause  deals  both  with  east  And 
westbound  freight,  and  covers  both  the 
freight  and  the  cars  of  the  railroad  com- 
pany. It  is  too  plain  for  argument  thatio 
its  only  purpose  is  to  fix  the  responsibility  § 
upon  the  contract ing*corapany  for  both  the* 
cars  of  the  carrier  and  the  freight  of  all 
shippers  while  in  its  physical  possession. 
The  liability  imposed  is  between  agent  and 
principal,  and  is  substantially  that  imposed 
by  general  principles  of  law.  It  is  plain- 
ly not  intended  to  aff'ect  the  responsibility 
of  the  carriers  to  all  shippers  after  the  re- 
ceipt of  freight  for  transportation,— a 
responsibility  which  they  hold  themselves 
out  as  assuming  by  their  published  tariff 
sheets. 
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The  contracts  between  the  carriers  and 
the  Terminal  Company  make  no  distinction 
whatever  between  the  duty  and  obligation 
of  the  latter  company  in  respect  to  the  ship- 
ments of  Arbuckle  Brothers  as  sugar  re- 
finers, and  those  made  through  their  station 
by  the  general  public.  Nor  was  there  any 
distinction  recognized  by  the  undisputed 
course  of  business  under  the  contracts. 
When  the  shipments  of  Arbuckle  Brothers 
were  delivered  at  the  station,  carriers'  bills 
of  lading  were  then  signed  and  delivered 
just  as  in  the  case  of  freight  delivered  by 
the  general  public.  If  carrier  responsibility 
began  at  that  station  for  the  shipments  of 
the  public,  it  also  began  as  to  the  freight 
•there  received  from  Arbuckle  Brothers. 
The  physical  possession  of  the  Arbuckle 
Sugar,  as  stated  by  the  Commission,  re- 
mained with  them  until  actually  placed  in 
the  possession  of  the  carrier  on  the  New 
Jersey  shore.  But  that  is  equally  true  as 
to  the  shipments  of  the  general  public  In 
both  cases,  however,  tlie  possession  after 
such  delivery  and  until  delivered  at  the 
New  Jersey  shore  was,  under  the  contract, 
that  of  Arbuckle  Brothers,  under  the  busi- 
ness name  of  the  Terminal  Company,  as 
agents  of  the  carrier  over  whose  lines  the 
freight  was  routed  and  whose  bill  of  lading 
had  been  duly  issued.  The  Commission, 
while  seeming  to  recognize  this  relation  of 
agency,  in  effect  deny  it  as  to  the  freight 
received  and  receipted  for  at  the  station 
if  it  constituted  a  shipment  by  Arbuckle 
-c  Brothers.  But  neither  the  words,  nor  the 
f^  purpose  of  the  contract,  nor  the  actual 
*  method  of  conducting *the  business,  furnish 
the  slightest  reason  for  any  such  distinc- 
tion as  that  drawn  by  the  Commission. 
All  freight,  both  in  and  out  of  the  station, 
was  handled  in  the  same  way. 

The  suggestion  in  the  brief  of  the  Solicit- 
or General  for  the  United  States  that 
•'joint  published  tariffs  are  issued  by  the 
railroads  and  Arbuckle  Brothers"  has  no 
other  foundation  of  fact  than  that  found 
in  the  seventh  paragraph  of  the  contract 
between  the  Erie  Railroad  and  the  Terminal 
Company,  where  it  is  said  that  the  Terminal 
Company  "shall  not  be  required  to  receive 
or  carry  any  freight  which  may,  from  time 
to  time,  be  classed  as  prohibited  freights 
in  the  joint  published  tariffs  of  itself  and 
•the  railroad  company."  But  there  is  not 
a  scintilla  of  evidence  that  any  such  joint 
published  tariffs  have  ever  been  filed  or 
published,  nor  that  the  Terminal  Company 
has  ever  published  or  been  required  to  file 
anv  tariff  sheets  whatever.  The  filed  tariff 
sheets  showing  the  services  performed  by 
Arbuckle  Brothers,  and  the  facilities  pro- 
vided for  extending  transportation  between 
^e  New  Jersey  terminals  and  this  station, 


artf  tiidse  published  and  filed  by  the  rail- 
road companies,  who  thereby  hold  them- 
selves out  as  cominon  carriers  to  and  from 
this  station.  That  it  Might  originally  have 
been  expected  that  the  Terminal  Company 
might  join  in  such  published  tariffs  is  pos- 
sible.   That  it  never  did  is  plain. 

To  say  that  this  ''allowance"  made  to 
Arbuckle  Brothers  is  an  allowance  for  light- 
ering their  own  sugar  across  the  river  is 
to  only  half  state  the  case.  This  so-called 
allowance  is  not  only  for  such  lighterage 
service,  but  is  also  compensation  for  the 
use  of  all  of  the  terminal  properties,  docks, 
warehouses,  tracks,  steam  lighters,  car  fioats, 
and  every  instrumentality  used  under  the 
contract.  It  includes  the  services  and  re- 
sponsibility of  Arbuckle  Brothers,  as  agents 
for  the  'several  lessees  using  the  station, |^ 
and  their  staff  of  employees  engaged  in  re-g 
ceiving,  delivering,* loading,  and  unloading* 
freights  thus  received,  both  incoming  and 
outgoing.  As  the  measure  of  compensation 
is  the  tonnage  in  and  out  of  the  station, 
and  as  this  compensation  is  paid  by  the 
several  railroads  maintaining  the  station 
in  proportion  to  the  tonnage  which  they 
severally  handle,  there  is  a  sense  in  which 
it  is  in  part  an  allowance  to  Arbuckle 
Brothers  upon  their  own  shipments.  But 
they  receive  the  same  compensation  upon 
the  tonnage  of  every  other  shipper  thtough 
that  station,  and  it  is  the  aggregate  of  the 
compensation  which  must  determine  the 
reasonableness  of  the  allowance  when  we 
come  to  deal  with  it  as  an  allowance  to 
them  for  services  or  instrumentalities  fur- 
nished, under  the  15th  section  of  the  act 
to  regulate  commerce. 

That  the  compensation  of  3  and  4^  cents 
per  hundred  pounds  upon  the  total  tonnage 
in  and  out  of  this  station  is  not  unreason- 
able was  and  is  not  challenged,  and  there- 
fore we  pass  that  subject  by. 

The  contention  to  which  we  have  hitherto 
referred,  that  the  arrangement  made  by  the 
Terminal  Company  violates  the  commodity 
clause  of  the  act  tb  regulate  commerce,  is 
not  necessary  to  be  considered.  There  is 
nothing  in  the  record  showing  that  such 
a  contention  was  pressed  upon  the  Com- 
mission, considered  by  that  body,  or  that 
the  order  rendered  was  in  any  respect  based 
upon  the  commodity  clause.  Indeed,  the 
order  permitted  the  continuance  of  tlie  Jay 
street  terminal  and  the  business  there  con- 
ducted, providing  only  that  like  rights  and 
allowances  were  made  to  the  Federal  Sugar 
Refining  Company.  The  order,  therefore, 
cannot  be  assumed  to  have  contemplated 
that  the  Jay  street  terminal  business  was 
a  violation  of  the  commodity  clause,  since, 
under  the  hypothesis,  the  conclusion  would 
foe  inevitable  that  the  Commission,  by  its 
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order,  gave  sanction  to  and  permitted  the 
OS  coDtUmance  of  the  wrong  vhich  its  powers 
§  were  exerted  to  suppress.     As  we  do  not 
•  consider    the*  contentions     concerning    the 
commodity  clause   as  properly   arising  for 
decision,  and  hence  do  not  pass  on  them, 
they  are  not  foreclosed,  and  hence  our  ac- 
tion in  thiacase  will  be. without  prejudice 
to  the  right  to  assort  tliem  in  the  future 
if  those  having  the  right  to  do  so  are  so 
advised. 

Viewing  the  whole  case  in  a  broad  light, 
ft  is  apparent  that  the  disadvantage  under 
which  the  Federal  Sugar  Refining  Company 
labors  is  one  which  arises  out  of  its  dis- 
advantageous location.  That  disadvantage 
would  still  remain  if  the  title  to  the  Jay 
street   station    was    in    the    railroad   com- 

» 

panies,    and   ita   business    in    charge   of   a 
third  person. 

We  fail  to  find  any  error  in  the  decree 
of  the  Commerce  Court  holding  the  order 
of  the  Commission  void,  and  its  decree  is 
accordingly  approved. 


(231  U.  S.  S&ft) 

THOMAS    M.    KENER,    Administrator    of 
Edwin  Kener,  Deceased,  Plff.  in  Err., 

V. 

LA  GRANGE  liflLLS. 

Bankbuptct  (§  .398*)  —  Tmpaibinq  Cow- 
tract  OBLiGATio?f&— Exemption  Law&— 

CONQSESSIONAL  ADOPTIGrf. 

Real  property  was  not,  and  could  not  be, 
exempted  from  the  existing  lien  of  a  judg- 
ment by  the  adoption  of  the  Georgia  Con- 
stitution of  1S68,  with  its  provisions  with 
respect  to  homestead  exemptions,  nor  by 
the  act  of  March  3,  1873  (17  Stat,  at  L. 
577,  chap.  235,  Rev.  Stat.  §  5045),  amenda- 
tory of  the  bankrupt  act  of  March  2,  1867 
(14  Stat,  at  L.  517,  chap.  17(5),  preserving  ex- 
emptions under  state  laws,  and  providing  that 
such  exemptions  should  be  valid  ajrainst  debts 
contracted  before  those  laws,  und  against 
lieos  by  judgment  ot  any  state  court. 

(Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  SS  676.  677:    Dec.  Dig.  3  338.* J 
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Argued  and  submitted  November  13,  1913. 
Decided  December  1,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Georgia  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Troup 
Superior  0>urt  in  favor  of  defendant  in  a 
suit  to  reeover  an  interest  in  real  property 
sold  under  execution.    Affirmed. 

See  same  case  below,  135  Ga.  730,  70  8.  E. 
C45. 
The  facts  are  stated  ia  the  opialon. 


Messrs,  Daniel  W.  Ronntree,  ClifTord 
li.  Anderson,  and  W.  H.  Terrell  for  plain- 
tiff in  error. 

Mr.  Louis  Marshall  for  defendant  in 
error.  i« 

Mr.  Justice  Holmes  delivered  the  op  in-  * 
ion  of  the  court: 

This  is  a  suit  to  recover  an  interest  in 
land  sold  on  execution  against  Godfred 
Kener,  and  held  by  the  defendant  in  error 
under  that  sale.  The  plain  till'  ia  the  repre- 
sentative of  one  of  Kener's  heirs.  Tha 
facts  are  these.  A  judgment  was  recovered 
upon  a  bill  of  exchange  against  Godfred 
Kener  in  1858,  and  execution  issued  in 
1873;  in  1878  he  waa  adjudged  a  bank- 
rupt, and  returned  the  holders  of  tlM  judg« 
ment  among  his  creditors,  but  they  did  not 
prove  their  claim.  In  the  same  year  this 
land  was  set  aside  in  due  form  to  Kener  as 
his  homestead  exempted  by  the  state  Con- 
stitution of  1868  and  the  bankruptcy  act 
then  in  foree.  Rev.  Stat.  §  5045.  In  June» 
1879,  he  died,  and  in  December,  1879^  tha 
execution  was  levied  and  this  land  was 
sold.  The  sale  was  valid  unless  the  bank* 
niptcy  act  interfered.  The  trial  court  en- 
tered judgment  for  the  defendant,  and  tha 
judgment  was  affirmed  by  the  supreme 
court  of  the  state.  135  Ga.  730,  70  S.  K. 
245. 

The  bankruptcy  act  of  1867  [14  Stat,  at 
L.  517,  chap.  176],  as  amended  by  the  act  of 
Alarcli  8,  lii73,  chap.  235,  17  Slat,  at  L.  677» 
Rev.  Stat.  §  5045,  preserved,  within  a  limit, 
exemptions  under  state  laws,  and  provided 
that  such  exemptions  should  be  valid 
against  debts  contracted  before  those  laws, 
and  against  liens  by  judgment  of  any  state 
court.  The  plaintiff  bases  his  clain^  upoa 
this  act.  But  in  Gunn  v.  Barry,  1&  Wall. 
610,  21  L.  ed.  212,  argued  and  decided 
(March  31,  1873)  just  after  the  amend-* 
ment  of  March  3,  it  was  held  that  the 
Georgia  Constitution  could  not  exempt 
property  from  existing  liens,  and  that  Con- 
gress could  not  give  that  Constitution 
greater  effect.  See  also  Re  Deckert,  2  35 
Hughes,  183,  Fed.  Cas.  No.  3,728;  Reg 
^Rahrer,  140  U.  S.  545,  560,  36  L.  ed.  R72,  '•^ 
576,  11  Sup.  Ct.  Rep.  865.  In  Re  Shipman, 
2  Hughes,  227,  Fed.  Cas.  No.  12,791,  it 
seems  to  have  been  supposed  that  the  act 
of  1873,  wrongly  called  of  1874,  was  passed 
to  meet  Gunn  v.  Barry,  in  the  teeth  of  the- 
declaration  that  such  an  attempt  would  be> 
invalid.    But  that  was  a  mistake. 

Of  course,  if  the  Constitution  of  1868,. 
and  statutes  based  upon  it,  should  be  con- 
strued as  not  attempting  to  disturb  then- 
existing  liens,  the  act  of  Congress  hardly 
would   be  read   as   purporting   to  give   a 


•For  other  cases  see  same  topic  &  S  numbbr  in  Dec.  A  Am.  Dlgs^  1907  to  date,  &  Rep'r  Indexes 
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greater  scope  to  the  state  laws.  The 
Georgia  decisions  since  Gunn  ▼.  Barry 
agree  that  in  cases  like  the  present  the  lien 
remained.  Bush  y.  Lester,  55  Ga.  579. 
Whether  the  result  be  reached  by  construc- 
tion of  the  state  laws,  by  construction  of 
the  former  bankruptcy  act,  or  on  oonstitu- 
tional  grounds,  it  comes  to  the  same  thing, 
and  the  judgment  below  was  right. 
Judgment  affirmed. 


f23t  U.  8.  218) 

UNITED  STATES  OF  AMERICA,  EX  RE- 
LATIONE A.  GOLDBERG,  Plff.  in 
Err., 

T. 

JOSEPEUS   DANIELS,   Secretary   o!   the 

Navy. 

tJNiTBD  States  (|  125*;)— Immunity  fbom 
Suit— Suit  Against  Ofxiceb. 
Tlie  inability  to  make  the  United  States 
a  party  precludes  the  maintenance  of  an 
action  m  mandamus  to  require  the  Secretary 
of  the  Navy  to  deliver  to  the  highest  bid- 
der a  cruiser  which,  after  survey,  condem- 
nation, and  appraisal  had  been  stricken 
from  the  naval  register  under  the  act  of 
August  5,  1882  (22  Stat,  at  L.  296,  chap. 
391,  U.  S.  Comp.  Stat.  1001,  p.  1058),  §  2, 
and  for  proposals  for  the  purciiase  of  which 
the  Secretary  of  the  Navy,  acting  under  the 
act  of  March  3,  1883  (22  Stat,  at  L.  599, 
chap.  141,  U.  S.  Comp.  Stat.  1901,  p.  1059), 
had  advertised. 

[Ed.  Note.— For  other  cases,  se«  United  SUtes, 
Cent  Dig.  S9  113,  U4 ;    Dec.  Dig.  9  125.*] 

[No.  79.] 

Argued  November  14,  1913.    Decided  Decem- 
ber 1,  1913. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  dismissing 
a  petition  for  mandamus  to  compel  the 
Secretary  of  the  Navy  to  deliver  a  govern- 
ment cruiser  to  the  highest  bidder.  Af- 
firmed. 

See  same  case  below,  37  App.  D.  G.  282. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Albert  N.  Eastman  and  Charles 
Poe  for  plaintiff  in  error. 
Mr.    Morgan    H.    Beach   and    Solicitor 
^  General   Davis  for  defendant  in  error. 


chap.  391,  I  2,  22  Stat  at  L.  296,  U.  8. 
Comp.  Stat.  1901,  p.  1058;  that  thereafter 
the  Secretary  of  the  Navy  advertised  for 
proposals  of  purchase  under  the  act  of 
March  3,  18S3,  chap.  141,  22  Stat,  at  L. 
599,  U.  8.  Comp.  Stat.  1901,  p.  1059:  that 
the  petitioner  bid  more  than  the  appraised 
value,  sending  a  certified  check  for  the 
whole  sum  bid;  that  when  the  bids  were 
opened  on  the  day  fixed,  the  petitioner's 
was  the  highest,  but  that  the  Secretary 
refused  to  deliver  the  vessel,  and  sent  back 
the  check,  which  the  petitioner  holds  sub- 
ject to  the  Secretary's  order.  The  answer 
admits  the  facts,  but  sets  up  that  the  bid 
is  not  an  acceptance  of  an  offer,  but  is 
itself  only  an  offer,  subject  to  be  accepted 
or  not,  at  the  discretion  of  the  Secretary, 
and  that  the  Secretary  never  accepted  the 
petitioner's  bid,  the  government  having  de- 
cided to  lend  the  cruiser  to  the  governor  of 
Oregon  for  use  by  the  naval  militia  of  that 
state.  The  petitioner  demurred,  but  the  pe- 
tition was  dismissed  on  the  ground  tliat 
the  discretion  of  the  Secretary  was  not 
ended  by  the  receipt  and  opening  of  the 
bids,  even  though  they  satisfied  all  the  con- 
ditions prescribed.    37  App.  D.  0.  282. 

We  see  no  suflicient  reason  for  throwing 
doubt  upon  this  premise  for  the  decision, 
but  there  is  another  that  comes  earlier  in^ 
point  of  logic  Tlie  United  States  is  theg 
^owner,  in  possession  of  the  vesseL  It  can-* 
not  be  interfered  with  behind  its  back,  and, 
as  it  cannot  be  made  a  party,  thia  suit 
must  faiL  Belknap  ▼.  Schild,  161  U.  8. 
10,  40  L.  ed.  599,  16  Sup.  Ct.  Rep.  443; 
International  Postal  Supply  Co.  t.  Bruce, 
194  U.  S.  601,  606,  48  L.  ed.  1134,  1137,  24 
Sup,  Ct.  Rep.  820;  Oregon  v.  Hitchcock, 
202  U.  S.  60,  69,  50  L.  ed.  935,  938,  26  Sup. 
Ct.  Rep.  56S;  Naganab  ▼.  Hitchcock,  202 
U.  S.  473,  476,  50  L.  ed.  1113,  1114,  20 
Sup.  Ct.  Rep.  667. 

Judgment  affirmed. 


*Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  for  a  mandamus  di- 
recting the  Secretary  of  the  Navy  to  de- 
liver the  United  States  cruiser  Boston  to 
the  petitioner.  The  petition  alleges  that 
after  survey,  condemnation,  and  appraisal 
the  cruiser  was  stricken  from  the  Naval 
Register  under  the  act  of  August  5,  1882, 


(231  U.  8.  223) 

ISIDOR  STRAUS  and  Nathan  Straus,  Com- 
posing  the  Firm  of  R.  H.  Macy  &  Com« 
pany,  Plffs.  in  Err., 

▼. 

AMERICAN    PUBLISHERS'    ASSOCIA- 
TION et  al. 

Courts  (§  394*)— Ebbor  to  State  Coubt— 
Federal  Question— <:laim  Undeb  Fed- 
eral Statute. 

1.  Plaintiffs  contention  at  the  trial  in 
a  state  court  that  an  agreement  between  pub- 
lishers and  booksellers  to  maintain  retail 
prices  on  copyrighted  books  not  only  went 
beyond  the  authority  conferred  in  the  copy- 
right laws  relied  upon  by  defendant,  but 
was  in  violation  of  the  terms  of  the^  Sher- 
man anti-trust  act  of  July  2,  1890  (26  Stat. 
at  L.  209,  chap.  647,  U«  a  Comp.  Stat.  I901» 
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p.  3200),  making  illegal  combinations  in 
restraint  of  trade  and  tending  to  monopoly, 
preeenta  a  claim  of  Federal  right  whieh  is 
necessarily  denied  when  the  highest  state 
oourt  affirms  a  judgment  below  in  favor  of 
defendant,,  so  as  to  sustain  the  appellate  ju- 
risdiction of  the  Federal  Supreme  Court, 
under  U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp. 
8tat.  1901,  p.  575,  governing  writs  of  error 
to  a  state  court. 

nu.  Not«^— For  other  casM,  see  Courts^  Osat. 
Die  H  1049-lOn;    J>mi,  Dig.  f  394.*] 

MOKOFOUES    (I    17*)    ~    PUBLISHSBS    AlID 
SSLXXBS— COPTRIGHTED  BoOKS. 

2.  The  copyright  monopoly  conferred  by 
the  Federal  laws  does  not  protect,  as 
against  condemnation  under  the  Sherman 
anti-trust  act  of  July  2,  1890,  agreements 
between  associations  embracinff  probably 
75  per  cent  of  the  book  publishers  and  a 
majority  of  the  booksellers  in  the  United 
States,  which  operate  to  restrict  the  sale  of 
copyrighted  books  to  those  onl^  who  will 
maintain  the  fixed  net  retail  price,  and  re- 
sult in  almost  completely  destroying  com- 
petition  in  such  books  at  retail. 

[Ed.  Note.— For  other  cases,  see  IfoDopoIies, 
Genu  Dig.  i  13 ;    Dec.  Dig.  f  17.*1 

[No.    19.1 

Argned  March  7,  1913.     Decided  December 

1,   1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kew  York  in  and  for  the 
County  of  New  York  to  review  a  judgment 
rendered  pursuant  to  the  mandate  of  the 
Court  of  Appeals  of  that  state,  which,  on  a 
third  sppeal,  affirmed  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court, 
First  Department,  which  had  in  turn  af- 
firmed a  judgment  of  the  Supreme  Court  at 
Special  Term,  refusing  to  restrain  any  in- 
terference with  the  purchase  and  sale  of 
copyrighted  books.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below  in  court  of  appeals, 
first  appeal,  177  N.  Y.  473,  64  L.R.A,  701, 
101  Am.  St.  Rep.  819,  69  N.  E.  1107;  second 
appeal,  193  N.  Y.  406,  86  N.  E.  625;  third 
appeal,  199  N.  Y.  548,  93  N.  E.  1133. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wallace  Macfarlane  and  Ed- 
mond  E.  Wise  for  plaintiffs  in  error. 

Messrs.  Stephen  H.  Olln  and  John  O. 
^  Milbnm  for  defendants  in  error. 

•       Mr.   Justice   Day   delivered   the  opinion 
<kf  the  court: 

This  is  a  writ  of  error  to  review  a  judg- 
ment of  the  supreme  court  of  the  state  of 
New  York,  rendered  on  remittitur  from  the 
court  of  appeals,  refusing  to  grant  to  the 
plaintiffs  in  error  an  injunction  restraining 
any  interference  with  their  purchase  and 
■ale  of  copyrighted  books,  and  damages, 
tbe  defendants  acting  under  an  agreement 


alleged  to  be  violative  of  the  laws  of  New 
York  and  the  Sherman  anti-trust  act  (26 
Stat,  at  L.  209,  chap.  647,  U.  S.  Comp. 
Stat  1901,  p.  3200). 

The  suit  originated  in  a  bill  filed  in  the 
supreme  court  of  the  state  of  New  York  for 
New  York  county,  in  which  the  plaintiffs 
in  error  alleged  that  they  conducted  a  de- 
partment store  in  New  York  city,  a  large 
department  of  which  was  devoted  to  books, 
magazines,  and  pamphlets*  that,  because  of 
their  methods  of  business,  they  had  been 
able  to  undersell  other  retail  book  stores; 
that  the  defendants  in  error,  through  the 
American  Publishers'  Association  and  the 
American  Booksellers'  Association,  and  by 
means  of  resolutions  and  agreements,  with 
the  co-operation  of  the  Associations  and 
their  members,  and  by  the  use  of  various 
practices  and  methods,  to  the  end  that 
books  should  be  sold  to  the  booksellers  only 
who  woiild  maintain  the  retail  price  upon 
net  copyrighted  books  for  one  year,  and 
who  would  not  sell  books  to  anyone  who 
would  cut  such  prices,  had  restrained  and 
prevented  competition  in  the  state  of  New 
York  and  throughout  all  of  the  United 
States  in  the  supply  and  price  of  books, 
and  that  the  business  of  the  plaintiffs  in 
error  had  been  seriously  aflfected;  and  they 
prayed  that  the  combination  and  agree- 
ments be  declared  unlawful,  and  that  de- 
fendants be  enjoined  from  acting  there- 
under or  accomplishing  the  purposes  thereof, 
and  for  damages.  A  demurrer  having  been^ 
interposed  to  the  complaint  and  sustained  g 
by  the  court  at  special  term,  and  the*inter-  • 
locutory  judgment  there  entered  having  been 
reversed  upon  appeal  to  the  appellate  di- 
vision of  the  first  department,  the  court  of 
appeals,  permission  having  been  granted  to 
appeal  and  the  question  certified,  affirmed 
the  decision,  and  held  that,  so  far  as  the 
bill  related  to  copyrighted  books,  the  de- 
murrer was  good;  but  that  as  to  uncopy- 
righted  books,  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action. 
177  N.  Y.  473,  64  L.R.A.  701,  101  Am.  St. 
Rep.  819,  69  N.  E.  1107. 

Amended  answers  having  been  filed,  upon 
trial  to  the  court  without  a  jury,  th^ 
court  made  findings  of  fact  from  which  it 
appears  that  the  material  allegations  of 
the  complaint  are  true,  as  above  set  forth, 
and  further,  that  about  April  1,  1904,  and 
after  the  decision  of  the  court  of  appeals 
reported  in  177  N.  Y.,  the  Associations 
amended  their  resolutions  and  agreements 
so  as  to  restrict  the  application  and 
operation  thereof  to  copyrighted  books 
only:  that  about  January  19,  1907,  the 
Publishers'  Association  revoked  all  Its 
former  resolutions  and  adopted  a  new  reso- 
lution, but  that  the  Associations  had  con* 
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tinued  the  saoie  course  aa  to  copyrighted 
books  as  was  followed  before  the  passa^ 
of  such  resolution.  The  oourt  concluded 
that  the  resolutions  and  agreements,  so  far 
as  they  related  to  uncopy righted  books, 
were  unlawful  and  contrary  to  the  laws 
of  New  York,  and  to  that  extent  granted 
relief  by  way  of  injunction  and  damages; 
but  held  that  as  to  copyrighted  books,  the 
agreements,  resolutions,  and  acts  of  the  de- 
fendants were  not  unlawful,  and  entered 
an  interlocutory  judgment  accordingly;  and 
in  its  opinion  the  court  stated  that  the 
former  decision  of  the  court  of  appeals  in 
the  case  (177  N.  Y.  473)  was  controlling. 
Plaintiffs  in  error  excepted  to  the  conclu- 
sions of  law  made  by  the  court,  restrict- 
ing the  illegality  of  tlie  combinations  to 
uncopy  righted  books,  and  requested  that 
certain  conclusions  be  made,  and. excepted 
to  the  refusal  to  find  the  conclusions  sub- 
^  mittcd  by  them. 

^  From  that  part  of  the  interlocutory  judg- 
*  mcnt  denying  *  relief  as  to  copyrighted 
books,  the  plaintiffs  in  error  appealed  to 
the  appellate  division,  which,  also  upon  the 
authority  of  177  N.  Y.  473,  affirmed  the 
interlocutory  judgment,  and  judgment  of 
affirmance  was  entered  in  the  supreme 
court;  and,  with  permission,  an  appeal  was 
taken  to  the  court  of  appeals,  which 
answered  in  the  negative  the  question  cer- 
tified by  the  appellate  division  as  to  wheth- 
er plaintiffs  in  error,  in  so  far  as  copy- 
righted books  were  concerned,  were  entitled 
to  relief,  adhering  to  its  previous  decision 
(177  N,  Y.  473).  103  N.  Y.  496,  86  N.  E. 
625.  Judgment  was  so  entered  on  remit- 
titur to  the  supreme  court.  The  report  of 
the  referee  appointed  to  ascertain  the 
amount  of  the  damages  sustained  by  the 
plaintiffs  in  error  in  the  sale  of  uncopy- 
righted  books  having  been  filed  and  ap- 
proved, final  judgment  was  entered  in  the 
supreme  court,  granting  an  injunction  and 
damages  as  to  uncopyrighted  books  only, 
and  upon  appeal  to  the  court  of  appeals 
that  court  affirmed  the  final  judgment  ( 109 
N.  Y.  548,  93  N.  E.  1133)  and  remitted  the 
case  to  the  supreme  court.  Judgment  on 
remittitur  was  accordingly  entered,  and 
til  is  writ  of  error  sued  out  to  review  that 
judgment. 

In  this  court  a  motion  was  made  to  dis- 
miss the  writ  of  error  upon  the  ground  that 
it  presents  no  Federal  question  so  saved 
and  brought  here  as  to  permit  a  review 
of  such  question.  When  the  case  was  be- 
fore the  court  of  appeals,  upon  demurrer 
to  the  complaint  (177  N.  Y.  473),  that 
court  held  that  the  agreement,  as  to  copy- 
righted books,  was  not  illegal,  because  of 
the  monopoly  granted  to  the  holder  of  a 
copyright  under  the  statutes  of  the  United 
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States.    The  oourt  held  that  the  agreement^ 
as  to  unoopyrighted   books,   however,   waa 
in  violation  of  the  so-called  anti>trust  law 
of  New  York,  chapter  690,   Laws  of   1809, 
making   contracts,   agreements,   etc.,   creat- 
ing monopoly,  or  restraining  or  preventing 
competition  in  the  supply   or   price  of  ar- 
ticles or  commodities  void  as  against  pub-^ 
lie     policy.     Subsequently     the     agreement^ 
was  naodtfied  so  as* to  apply  to  copyrighted*^ 
books  only,  and  findings  of  fact  were  specif- 
ically   made    upon    which    the    case    agaioi 
went  to  the  court  of  appeals  of  New  York, 
upon  the  certified  question:  "Are  the  plain- 
tiffs, under  the  findings  of  fact  contained' 
in  the  decision  in  this  case,  entitled,  in  so 
far  as  copyrighted  'books  are  concerned,  to 
the   relief  demanded   in   the  complaint,   or 
to  any  relief  as  against  the  defendants  in 
this    case?"     Upon    the    record    the    court 
of  appeals  by   a  majority  adhered   to  its 
former  decision,  notwithstanding  the  deci- 
sion  of   Bobbs-Merrill    Co.   v.    Straus,   210 
U.  S.  339,  52  L.  ed.  1086,  28  Sup.  Ct.  Rep. 
722,  which  had  in  the  meantime  been  de- 
cided by  this  court,  and  held  that,  as  the 
object  of  the  copyright  and  patent  statutes- 
was  to  give  monopolies,  contracts-  made  by 
the  owners  of  copyrights  to  secure  the  full- 
est  protection   in    the   enjoyment   of   their- 
monopolies  would  not  be  condemned  by  t^e- 
courts  as  being   in    unlawful    restraint  gi 
trade  •  at  least,  not  until  the  Supreme  Courts 
of  the   United  States  had  pronounced  dif- 
ferently   (103    N.    Y.    496).     Three   of   the 
justices  dissented  upon  the  ground  that  th«- 
agreement  was  clearly  one  in  restraint  of 
trade,  as  they  had  theretofore  held,  and  that, 
the  decision  of  this  court  in  Bobbs-Merrill* 
Co.  V.  Straus,  supra,  had  so  construed  the- 
copy right  act  as  to   limit  the  right  of  a. 
copyright  holder  to  the  sale  of  copyrighted- 
works,  and  did  not  have  the  effect  to  pro- 
tect such  monopolistic  agreements  as  were- 
shown  in  the  present  case.    As  to  uncopy- 
righted   books,    the    views    theretofore    ex- 
pressed were  maintained  by  the  court,  and: 
upon     remittitur    judgment    was    entered 
granting  injunction  and  damages  as  to  such, 
books. 

An  inspection  of  the  record  shows  that 
before  the  case  went  to  the  court  of  appeals 
for  decision  the  second  time  upon  the  facta 
found  in  the  lower  court,  the  following  con- 
clusions of  law  were  specifically  requested, 
covering  the  effect  of  the  Sherman  anti* 
trust  act  as  to  copyrighted  books  dealt  with 
in  interstate  commerce,  as  was  found  to  b«e»: 
established  by  the  facts  in  the  present  case:  S« 

*"VII.  That  such   resolutions  and   agrea-* 
ments  purporting  to  restrict  the  effect  of 
the  combination,  arrangement,  or  contracts 
to  copyrighted  books  likewise  affect  an  ar- 
ticle of  interstate  commerce,  aod  was 
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iawful  and  contrary  to  the  aforementioned 
•statute  [the  Sherman  anti-trust  act]  of  the 
United  States  as  being  in  restraint  to  in- 
-terstate  commerce  and  tending  to  create  a 
jnonopoly." 

"IX.  That  the  owners  of  several  sepa- 
rate copyrights  are  not  empowered  to  enter 
into  any  contract  or  agreement  or  combina- 
tion between  themselves  concerning  the  sup- 
ply and  price  of  books  published  under 
their  separate  copyrights  which  would  be 
unlawful  and  contrary  to  the  statutes  of 
the  United  States  against  combinations  in 
restraint  of  trade  or  for  the  purpose  of 
•creating  a  monopoly,  if  entered  into  with 
j-cference  to  the  supply  or  price  of  uncopy- 
lighted  books." 

It  Is  thus  apparent  that,  when  the  de- 
"lendants  below  set  up  the  copyright  stat- 
ute of  the  United  States  as  an  authority 
•for  the  Agreement  of  the  character  here  in 
•4]ue8tion,  the  plaintiffs  contended  that  such 
-agreement   was    not    only    beyond    the   au- 
thority conferred  in  the  copyright  act,  but 
was  in  violation  of  the  terms  of  the  Sher- 
4nan  anti-trust  law,  making  illegal  combi- 
mations  in  restraint  of  trade  and  tending 
•to  monopoly.    This  contention  was  in  terms 
-denied  by  the  lower  court,  and  the  decision 
-upon  the  facts  found  went  to  the  court  of 
appeals    with    the    result    which    we    have 
-stated.     The   contention    thus    made  as   to 
the   effect   of   the   Sherman   anti-trust   act 
when  read  in  connection  with  the  copyright 
-act    of    the    United    States    presented    a 
question  of  a  Federal  character  to  the  state 
courts,  which   claim   of  Federal   right  was 
necessarilv   denied    in   the  decision   of  the 
•  court  of  appeals,  affirming  the  judgment  of 
the  court  below.     One  who  sets  up  a  Fed- 
eral  statute   Bs  giving   immunity    from   a 
judgment  against  him,  which  claim  is  denied 
«  by  the  decision  of  a  state  court,  may  bring 
:JJ  the  case   here  for  review   under   §   709   of 
•  the   Revised* Statutes    (U.   S.   Conip.   Stat. 
1901,  p.  575),  now  §  237  of  the  Judicial 
Ck)de  [3C  Stat,  at  L.  1156,  chap.  231,  U.  S. 
Comp.  Stat  Supp.  1911,  p.  227].     Nutt  v. 
Knut,  200  U.  S.  12,  50  L.  ed.  348,  26  Sup. 
Ct.  Rep.  216;    St.  Louis,  I.  M.  R.  Co.  v. 
Taylor,  210  U.  S.  281,  52  L.  ed.  1081,  28 
Sup.  Ct  Rep.  616,  21   Am.  Neg.  Rep.  464; 
St  Louis,  I.  M.  &  S.  R.  Co.  v.  iMcWhirter, 
229  U.  S.  265,  67  L.  ed.  1179,  33  Sup.  a. 
Rep.  858.     The  motion  to  dismiss  for  want 
-of  jurisdiction  must  therefore  be  overruled. 
This  court,  in  the  case  of  Bobbs-Merrill 
•Co.  T.  Straus,  supra,  held  that  the  copy- 
right act  did  not  grant  the  right  to  fix  a 
limitation   upon   prices  of  books  at  subse- 
quent  sales    to    purchasers   from    retailers 
by  notice  of  price  limitation  inscribed  upon 
the  book,  and,  construing  the  copyright  act, 
i  held  that,  in  conferring  the  right  to  vend  a 


I  book,  it  did  not  intend  to  confer  upon  th« 
holder  of  the  copyright  any  further  right 
after  he  had  exercised  the  right  to  vend 
secured  to  him  by  the  act. 

In  the  case  of  Standard  Sanitary  Mfg. 
Co.  v.  United  States,  226  U.  S.  20,  67  L. 
ed.  107,  33  Sup.  Ct  Rep.  9,  this  court  had 
under  consideration  the  effect  of  the  patent 
statute  upon '  agreements  found  to  be  un- 
lawful under  the  Sherman  law,  and  the 
agreements  condemned  were  held  not  to  be 
protected  as  within  the  patent  monopoly 
conferred  by  the  statute.  Replying  to  the 
contention  as  to  the  protection  which 
the  patent  law  gave  to  enter  into  such 
agreements,  this  court  said   (p.  49) : 

"Rights  conferred  by  patents  are  indeed 
very  definite  and  extensive,  but  they  do  not 
give  any  more  than  other  rights  an  uni- 
versal license  against  positive  prohibitions. 
The  Sherman  law  is  a  limitation  of  rights, 
— righta  which  may  be  pushed  to  evil  con- 
sequences,  and    therefore    restrained." 

So,  in  the  present  case,  it  cannot  be  sue- ' 
cessfully   contended   thai  the  monopoly   of 
a  copyright  is  in  this  respect  any  more  ex- 
tensive than  that  secured  under  the  patent 
law.     No    more    than    the    patent    statute 
vvas  the  copyright  act  intended  to  authorize 
agreements  in  unlawful  restraint  of  trade 
and   tending   to  monopoly,   in   violation   of  ^ 
the    specific    terms    of    the    Sherman    law,  g 
which  is  broadly* designed  to  reach  all  com-  ♦ 
bi nations   in    unlawful    restraint   of   trade, 
and  tending,  because  of  the  agreements  or 
combinations  entered  into,  to  build  up  and 
perpetuate  monopolies. 

From  the  finding  of  facts  upon  which  the 
court  certified  the  question  decided  to  the 
court  of  appeals,  after  the  attempted  ref- 
ormation in  view  of  the  first  decision  of 
tliat  court,  it  appears  that  the  Publishers' 
Association  was  composed  of  probably  76 
per  cent  of  the  publishers  of  copyrighted 
and  uncopyrighted  books  in  the  United 
States,  and  that  the  Booksellers'  Associa- 
tion included  a  majority  of  the  booksellers 
throughout  the  United  States;  that  the  As- 
sociations adopted  resolutions  and  made 
agreements  obligating  their  members  to 
sell  copyrighted  books  only  to  those  who 
would  maintain  the  retail  price  of  such  net 
copyrighted  books,  and,  to  that  end,  that 
the  Associations  combined  and  co-operated 
with  the  effect  that  competition  in  such 
books  at  retail  was  almost  completely  de- 
stroyed. The  findings  further  show  that  the 
Associations  employed  various  metliods  of 
ascertaining  whether  prices  of  net  copy- 
righted books  were  cut  and  whether  there 
was  competition  in  the  sale  thereof  at  re- 
tail, and  issued  cut-off  lists,  so-called,  di- 
recting the  discontinuance  of  the  sale  of 
such  books  to  offenders,  and  that  the  plain-- 
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tiffs  in  error,  wbo  had  failed  to  maintain 
net  prices  upon  copyrighted  books,  had 
been  put  upon  the  cut-off  lists,  and  were 
unable  to  secure  a  supply  of  such  books  in 
the  ordinary  course  of  business.  It  fur- 
ther appears  that  in  some  instances  deal- 
ers who  had  supplied  the  plaintiffs  in  error 
were  wholly  ruined  and  driven  out  of  busi- 
ness; that  the  Booksellers'  Association 
widely  circulated  the  names  of  such  deal- 
ers, and  warned  others  to  avoid  their  fate, 
and  that  various  circulars  were  issued  to 
the  trade  at  large  by  both  Associations, 
warning  all  persons  against  dealing  with 
the  plaintiffs  in  error  or  other  so-called 
^  price-cutters;  that  after  the  reformation  of 
K  the  resolutions  and  agreements  in  1904,  the 
•  Associations  and*their  members  continued 
the  same  methods  as  to  ascertaining  the 
supply  of  copyrighted  books  of  the  plain- 
tiffs in  error,  as  to  eat-off  lists  and  circulars 
to  the  trade,  and  that,  although  in  1907 
the  resolution  of  the  Publishers'  Associa- 
tion was  modified  so  that  the  "agreement" 
became  a  "recommendation,"  the  cut-off  lists 
were  still  issued,  with  plaintiff's  name 
thereon,  and  that  the  dealers  still  refused 
to  supply  plaintiffs  in  error  with  books  of 
any  kind.  And  it  also  appears  from  the 
finding  of  facts  that  the  members  of  the 
Associations  resided  in  and  carried  on  the 
business  of  selling  bookis  in  many  different 
states,  and  purchased  books  from  persons 
in  many  states  other  than  the  one  in  which 
they  resided  and  did  business;  and  that  the 
rules,  regulations,  and  agreements  of  the 
Associations  were  enforced  against^  all  piJb- 
lishers  and  dealers  in  books  throughout 
the  United  States,  whether  they  were  mem- 
bers of  either  Association  or  not,  and 
whether  they  purchased  books  in  one  state 
for  transportation  and  delivery  in  another, 
or  for  delivery  in  the  state  where  pur- 
chased. 

We  agree  with  the  court  of  appeals  in 
its  characterization  of  the  agreement  in- 
volved in  this  case,  about  which  there  seems 
to  have  been  no  difference  of  opinion,  ex- 
cept as  to  the  supposed  protection  of  the 
copyright  act.  It  manifestly  went  beyond 
any  fair  and  legal  agreement  to  protect 
prices  and  trade  as  among  the  parties  there- 
to, and  prevented,  as  the  court  of  appeals 
said,  when  dealing  with  uncopyrighted 
books,  the  sale  of  books  of  any  kind,  at  any 
price,  to  those  who  were  condemned  by  the 
terms  of  the  agreement,  and  with  whom 
dealings  were  practically  prohibited.  We 
conclude,  therefore,  that  the  court  of  ap- 
peals erred  in  holding  that  the  agreement 
was  justified  by  the  copyright  act,  and  was 
not  within  the  denunciation  of  the  Sherman 
act.  and  in  denying,  for  that  reason  alone, 


the  right  of  the  plaintiffs  in  error  to  recover 
under  the  state  act  as  to  copyriglited  books.  t9 
•  This  view  of  the  case  renders  it  unneces-* 
sary  to  decide  whether  an  original  action 
can  be  maintained  in  the  state  courts, 
seeking  an  injunction,  and  to  recover  dam- 
ages under  the  Sherman  law. 

As  the  Federal  question,  made  in  the 
manner  which  we  have  stated,  was,  in  our 
view,  wrongly  decided,  and  such  decision 
was  the  basis  of  the  judgment  in  the  state 
court,  the  judgment  of  that  court  must  be 
reversed.  Murdock  ▼.  Memphis,  20  WalL 
590,  634,  22  L.  ed.  429,  443. 

Judgment  reversed  and  case  remanded  to 
the  state  court  whence  It  came  for  further 
proceedings  not  inconsistent  with  this 
opinion. 


(231  V.  S.  237> 

UNITED   STATES    FIDELITY   ft   GUAR- 
ANTY COMPANY,  Plff.  in  Err., 

V. 

UNITED  STATES  FOR  THE  BENEFIT  OP 
FRANK  P.  BARTLETT. 

United  Statkb  (|  67*)— Bonds— Of  Pub- 
lic CONTIULGTOBr- ElXZBNT  OF  OBIiMATEOlf 

— Labob  and  Materials. 

1.  The  work  of  quarrying  the  stone  and 
transporting  it  to  the  place  of  building  a 
breakwater  for  the  Federal  government  is 
within  the  obligations  of  the  bond  of  the 
contractor  for  the  construction  of  the  break- 
water, executed  pursuant  to  the  act  of 
August  IS,  1894  (28  SUt.  at  L.  278,  chap. 
280,  U.  S.  Comp.  Stat  1901,  p.  2523),  con- 
ditioned for  the  prompt  payment  by  him  to 
all  persons  supplying  him  with  labor  or  ma- 
terials in  the  prosecution  of  the  work  pro- 
vided for  in  his  contract. 

[Ed.  Note.— For  other  oases,  see  United  States, 
Cent.  Dig.  9  50;    Dee.  Dig.  9  67.*] 

Assign afENTs  (§  31*)— What  Constitutes. 

2.  The  practice  of  an  employer,  consented 
to  by  the  employees,  to  deduct  from  their 
wages  and  credit  the  superintendent's  ac- 
count with  the  amount  of  advances  made  by 
him  to  such  workmen,  amounts,  to  the  ex- 
tent of  such  deductions  as  are  approved  by 
the  employees,  to  an  assignment  to  thti 
superintendent  of  their  wage  olaims. 

[Bd.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  §  <l:    Dec.  Dig.  9  SI.*] 

Unixbd  States  (§  67*)— Bond  —  Of  Pub- 
lic Co ntbactob— Excessive  Deuands. 

3.  Claiming  an  excessive  amount  under 
the  bond  of  a  public  contractor,  given  con- 
formably to  the  act  of  August  13,  1894,  to 
protect  laborers  and  materialmen,  does  not 
defeat  the  right  to  enforce  the  bond  for  the 
amount  fairly  due,  where  the  excessive  de- 
mand   was    not    wilfully    or    intentionally 

made. 

[Bd.  Note.— For  other  cases,  nee  United  States, 
Cent.  Dig.  9  BO :    Dec.  Dig.  9  67.*] 

United  States  (§  G7*)— Laches— Suit  oif 
Bond  of  Pubuc  Contbactob. 

4.  A  delay  of  upwards  of  five  vears  in 
bringing  suit  on  the  bond  of  a  public  con- 
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tractor,  given  conformably  to  the  act  of 
August  13,  1894,  for  the  protection  of  labor- 
ers and  materialmen,  during  which  time  the 
contractor  became  insolvent,  is  not  such 
laches  as  will  defeat  the  suit,  although 
coupled  with  want  of  previous  demand  or 
notice  to  the  surety. 

[Ed.  Note. — For  other  cases,  see  United  Stau. 
Cent  Dig.  f  50 ;   Dec  Dig.  9  67.*] 

[No.  50.] 

Argued  November  6  and  7,  191S.    Dedded 
December  1, 1913. 

IN  ERKOR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Southern 
District  of  New  Yoric,  in  favor  of  plaintiff 
in  an  action  upon  the  bond  of  a  public  con- 
tractor.   Affirmed. 

See  same  case  below.  111  C.  C.  A.  71,  189 
Fed.  339. 

Statement  by  Mr.  Justice  Day: 
The  United  States,  for  the  benefit  of 
Franic  P.  Bartlett,  brought  suit  in  the  cir- 
cuit court  of  the  United  States  for  the 
southern  district  of  New  York  against  the 
plaintiff  in  error,  as  surety  upon  a  bond 
given  pursuant  to  the  provisions  of  an  act 
of  Congress  (28  Stat  at  L.  278,  chap.  280, 
U.  S.  Comp.  Stat.  1901,  p.  2523),  to  the 
effect  that  any  person  or  persons  contract- 
ing with  the  government  for  the  prosecu- 
tion of  public  work  should  be  required  to 
furnish  a  bond  conditioned  that  the  con- 
tractor or  contractors  would  **promptly 
make  pajnnents  to  all  persons  supplying 
him  or  them  labor  and  materials  in  the 
prosecution  of  the  work  provided  for  in 
such  contract."  Upon  trial  a  verdict  was 
rendered  in  his  favor,  and  judgment  entered 
accordingly.  The  circuit  court  of  appeals 
for  the  second  circuit  affirmed  the  judg- 
ment (111  C.  C.  A.  71,  189  Fed.  339),  and 
this  writ  of  error  la  brought  to  review  its 
judgment. 

The  record  shows:  The  United  States 
government  contracted  with  one  Donovan 
on  February  18,  1903,  for  the  construction 
of  a  breakwater  off  Point  Judith,  Rhode 
Island,  it  being  provided  in  the  contract 
that  he  should  be  "responsible  for  and  pay 
all  liabilities  incurred  in  the  prosecution  of 
the  work  for  labor  and  material."  Dono- 
van executed  a  bond  containing  the  obli- 
gation required  by  the  act,  with  the  plain- 
tiff in  error  as  surety.  Donovan  was 
associated  with  Hughes  &  Bangs,  and  it 
was  agreed  that  they  should  perform  the 
contract,  and  that  he  would  turn  over  the 
government's  estimates  to  them,  this  fact 
being  known  to  the  plaintiff  in  error. 


An  arrangement  was  made  between 
Hughes  Brothers  &  Bangs  and  Bart- 
lett that  he  should  engage  the  labor, 
open  the  quarry  of  the  former,  lo- 
cated at  Sachems  Head,  Connecticut, 
about  50  miles  from  the  breakwater, 
and  superintend  the  furnishing  of  stone  for 
the  construction  of  the  breakwater.  Bart- 
lett was  also  to  maintain  a  commissary  at 
the  quarry  from  which  the  men  might  be 
supplied  with  provisions  and  merchandise, 
an  account  to  be  kept  of  the  articles  pur- 
chased, and,  after  approval  by  the  men,  for- 
warded to  the  office  of  Hughes  Brothers  & 
Bangs,  who  would  deduct  the  amount  from 
the  wages  of  the  laborers,  this  practice  be- 
ing with  their  consent,  and  credit  Bart- 
lett's  account. 

The  quarry  was  operated,  labor  being  em- 
ployed in  various  ways,  from  clearing  the 
surface  preparatory  to  blasting  to  loading 
the  stone  on  scows,  and  the  stone  was  trans- 
ported to  the  breakwater  and  there  deposit- 
ed according  to  the  direction  of  a  govern- 
ment inspector.  All,  save  the  inspector  and 
a  few  of  the  more  skilled  workmen,  were 
provided  for  at  the  commissary,  and,  under 
the  arrangement  described,  the  amount  of 
their  purchases  was  deducted  from  their 
wages  by  Hughes  Brothers  k  Bangs. 
Separate  account  was  kept  of  the  men  who 
were  actually  employed  at  the  breakwater, 
for  the  reason  that  Bartlett  had  to  wait 
for  them  to  come  back  to  procure  their  ap- 
proval of  his  charges,  before  he  could  send 
in  his  statement  to  Hughes  Brothers  k 
Bangs. 

The  contract  was  completed  November 
8,  1903,  and  on  December  22,  1903,  the  last 
retained  percentage  of  $8,956.44  was  paid 
by  the  United  States.  Hughes  Brothers  k 
Bangs  became  insolvent  in  1907  or  1908. 
Suit  on  the  bond  was  begun  June  4,  1009. 

Messrs.  Emanuel  J.  Myers,  Gordon  S. 
P.  Kleeberg,  and  Leonidas  Dennis  for  plain- 
tiff in  error. 

Messrs.  Edward  W.  Norrls,  Horace  L. 
Cheyney,  and  Henry  B.  Hammond  for  de- 
fendant in  error.  ^ 

*  After   making    the   foregoing   statement,* 
Mr.  Justice   Day   delivered  the   memoran- 
dum opinion  of  the  court: 

The  nature  of  liability  upon  bonds  given 
in  pursuance  of  the  act  of  Congress   has 
been  the  subject  of  frequent  consideration 
in  this  court,  and  the  former  discussions 
and  conclusions  need  not  be  repeated  here. 
United  States  Fidelity  &  G.  Co,  v.  Golden  w 
Pressed  k  Fire  Brick   Co.    (United  States  S 
Fidelity  k  G.   Co.   v.   United   States)*  191  * 
U.  S.  427,  48  L.  ed.  247,  24  Sup.  Ct.  Rep. 
142;  United  States  use  of  Hill  v.  American 
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Surety  Co.  200  U.  8.  197,  50  L.  ed.  437, 
26  Sup.  Ct.  Rep.  168;  Mankin  v.  United 
States,  215  U.  S.  633,  64  L.  ed.  315,  30 
Sup.    Ct.   Rep.    174. 

The  first  contention  of  the  plaintiff  in 
error  is  that  the  work  done  at  the  quarry 
and  the  hauling  and  delivering  of  stone 
at  the  breakwater,  or,  at  least,  certain  parts 
of  such  work,  are  not  within  the  terms  of 
the  contract  and  bond,  as  work  done  or 
material  furnished  in  the  prosecution  of 
the  work  provided  for  in  the  contract.  This 
contention  was  rejected  by  the  court  below, 
and  we  think  properly.  The  object  of  the 
contract  was  to  put  the  stone  in  place, 
much  of  it  being  merely  dropped  into  the 
water,  with  a  view  to  the  construction  of 
the  breakwater.  To  accomplish  this  par- 
pose  it  was,  of  course,  necessary  to  have 
the  material  taken  from  the  quarry,  using 
tools  and  labor  for  that  purpose,  and  trans- 
ported to  the  location  of  the  breakwater, 
and  there  deposited.  This  material  could 
not  be  had  immediately  at  the  breakwater, 
and  bids  were  required  to  show  samples  of 
stone  and  names  and  locations  of  quarries 
to  be  used  as  the  source  of  supply.  The 
work  involved  in  the  claim  here  made  was 
all  necessary  to  the  performance  of  the 
contract,  and  in  our  view  comes  clearly 
within  the  class  of  labor  accounts  the  satis- 
faction of  which  it  was  the  purpose  of  the 
act  of  Congress  to  secure  by  a  proper  bond. 
It  is  next  contended  that  the  laborers 
had  not  assigned  their  claims  to  Bartlett 
in  such  way  as  to  give  him  any  more  than 
an  equitable  right  thereto,  and  bad  not 
elothed  him  with  the  legal  right  to  maintain 
an  action  at  law  upon  the  bond.  But  we 
think  that  the  testimony  discloses  that  so 
much  of  the  laborers'  wages  as  were  neces- 
sary to  satisfy  Bartlett's  advances  were  as- 
signed to  him  with  their  consent,  and  de- 
ductions to  that  extent  made  from  such 
wages  with  their  approval  in  such  wise  as 
^  to  consummate  the  assignment. 
S  It  is  next  urged  that  in  making  the 
*  claim  for  an  excessive*  amount  there  was 
such  gross  fraud  that  no  recovery  can  be 
had  in  the  case.  It  Is  sought  to  bring  this 
contention  within  that  class  of  cases  which 
have  held  that  mechanics'  liens,  when  wil- 
fully and  intentionally  made,  for  an  amount 
in  excess  of  that  fairly  due,  cannot  be  en- 
forced for  any  sum.  We  do  not  think 
the  record  displays  a  case  of  that  character. 
It  appears  that  some  of  the  books  of  Bart- 
lett, left  in  a  building  at  the  quarry,  had 
been  destroyed,  and  that  efforts  were  made 
to  obtain  the  amount  of  paynLcnts  from 
other  sources.  At  the  trial  it  appeared 
that  the  credits  to  be  made  upon  the  ac- 
eount  were  contained  upon  certain  cards 
which  were  In  the  possession  of  oounsel. 


for  the  plaintiff  in  error.  Upon  prodilc- 
tion  at  the  trial  they  were  admitted  an  J 
accepted  as  oontaining  proper  credits  to  be* 
made  upon  the  account,  and  the  judge 
charged  the  jury  that  the  credits  shown  on* 
the  cards  should  be  made  the  basis  of  cal- 
culations by  the  jury,  if  they  found,  under 
the  facts  shown,  that  any  statement  of 
the  account  was  required,  and  the  verdict 
was  rendered  accordingly. 

As  to  the  contention  that  the  suit  of 
def^idant  in  error,  in  view  of  the  delay^ 
in  bringing  it  and  want  of  previous  demand 
or  notice  to  the  surety,  shows  gross  laches,, 
we  a^ee  with  the  circuit  court  of  appeals- 
that  the  record  does  not  disclose  any  such 
laches  or  change  of  relation  afTecting  the- 
rights  of  the  surety  as  would  relieve  it  of 
liability.  Nor  do  we  think  there  was  such- 
confusion  of  accounts  or  error  in  the  ad- 
mission of  testimony  as  to  require  a  re- 
versal.- 

It  therefore  follows  that  the  judgment  of 
the  Circuit  Court  of  Appeals,  aflirming  the- 
judgment  of  the  Circuit  Court,  must  be- 
afldrmed. 


(231  u.  8.  usy 
YAZOO  ft  MISSISSIPPI  VALLEY  RAII^ 
BOAD  COMPANY,  Etienne  Gcle,  et  aL, 
Plff.  in  Err., 

▼. 

MRS.  ANNIE  E.  BREWER, 

CouBTS  (§  394*)— Erbor  to  State  Court— 
Decision  ok  Nonfederal  Ground. 
A  decision  of  a  state  court  adverse  to  the 
defense,  in  a  suit  over  the  title  to  real 
property,  of  the  two  years'  limitation  "from 
the  time  the  cause  of  action  accrued  for  or 
against"  an  assignee  in  bankruptcy,  pre- 
scribed by  U.  S.  Rev.  Stat.  §  5057,  for  suits 
between  the  assignee  and  a  person  claiming 
an  adverse  interest  touching  any  property 
or  rights  of  property  transferable  to,  or 
vested  in,  such  assignee,  rests  upon  a  non- 
Federal  ground  so  as  to  exclude  the  appel- 
late jurisdiction  of  the  Federal  Supreme 
Court,  where  such  decision  was  based  upon 
the  theory  that  because  the  adverse  claim- 
ants, or  those  under  whom  they  claimed^ 
were  not  in  possession  of  the  land  when  the 
assignee  in  oankruptcy  was  appointed,  no 
cause  of  action  to  recover  the  land  had 
then  accrued. 

[SM.  Note.— For  other  caaes,  see  Courts.  Cent. 
Dig.  §9  1049-1077 ;    Dec.  Dig.  §  394.*] 

[No.  62.] 

Argued  November  12  and  13,  1913.    Decided 
December  1, 1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
;whlch  affirmed  a  judgment  of  the  Civil  Dis- 


•Por  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  plg«.  1907  to  dafe,  ft  Tlep'r  Indexes 
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<riet  Court  for  the  Pfttish  of  Orleans,  in 
-that  static,  in  favor  of  plaintiff  in  a  suit 
to  estaMish  title  to  real  property.  Dis- 
missed for  want  of  jurisdiction. 

8ee  same  case  below,  128  La.  544,  54  86. 
©87. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  Dry,  Gustave  Lemle, 
Hunter  C.  Leake,  Charles  K.  Burch,  and  H. 
D.  Minor  for  plaintiffs  in  error. 

Messrs.  Monte  M.  Lemann  and  J.  Blanc 
Monroe  for  defendant  in  error. 

?    *  Mr.   Justice   Day   delivered   the  opinion 
of  the  court: 

This  is  a  suit  by  Mrs.  Annie  E.  Brewer 
as  plaintiff,  now  defendant  in  error,  brought 
^  in  the  civil  district  court  for  the  parish  of 
g  Orleans,  in  the  state  of  Louisiana,  against 
*  the   Yazoo   ft  Mississippi   Valley   Railroad 
Company,  one  of  the  plaintiffs  in  error,  to 
establish  title  to  a  certain  portion  of  the 
^uare    of   ground    known    as    square   No. 
150  in  the  city  of  New  Orleans.    The  dis- 
"trict  court   decided   the   case   in    favor   of 
Mrs.  Brewer,  and  the  judgment  was  affirmed 
upon  appeal  to  the  supreme  court  of  Louisi- 
ana (128  La.  544,  54  So.  987),  and  the  case 
Ja  brought  here. 

Both  parties  claim  title  under  one  Henry 
Tarish,  who  in  1848  appears  to  have  been 
the  owner  of  the  land.  He  died  in  New 
York,  and  on  December  17,  1857,  his  will 
was  there  admitted  to  probate.  By  the 
will,  the  square  in  controversy  passed  to 
Peter  Conrey  in  trust  for  the  benefit  of  one 
Henry  Parish  Conrey,  with  directions  that 
it  should  be  conveyed  to  him.  In  December, 
1859,  Henry  Parish  Conrey  died,  and  his 
flucoession  was  opened  in  the  second  dis- 
trict court  for  the  Parish  of  Orleans.  In- 
▼entory  was  taken,  including  the  property 
now  in  question,  and  on  June  9,  1860, 
James  Grimshaw,  as  administrator,  exe- 
cuted a  notarial  act  conveying  the  property 
to  George  Brewer.  On  December  28,  1875, 
Oeoi^  Brewer  was  adjudged  a  bankrupt, 
and  on  January  15,  1876,  his  estate,  real 
and  personal,  was  conveyed  to  Charles  H. 
Reed,  as  assignee,  who,  on  November  S3, 
1876,  by  order  of  court,  conveyed  the  prop- 
erty to  Mrs.  Annie  £.  Brewer,  plaintiff  be- 
low. This  is  the  title  upon  which  Mrs. 
Brewer  relied. 

The  defendants  claimed  title  from  the 
fact  that  Daniel  Parish  on  April  11,  1868, 
appearing  as  a  resident  of  the  state  of  New 
York,  presented  a  petition  to  the  second 
district  court  of  the  parish  of  Orleans,  al- 
leging that  the  will  of  Henry  Parish  had 
been  admitted  to  probate  in  that  state,  and 
that  he  had  qualified  as  one  of  the  execu- 
tors, and  submitted  an  exemplified  copy  of 
the  will  and  of  the  proceedings,  and  prayed 


that  the  will  be  executed,  which  was  ae-i^ 
cordingly    dcme.    The   executor,    under   anjli 
order  of  sale,* on  April  25,  J 871,  conveyed* 
the  property  in  question  to  H.  O.  Boucher. 
On    January    15,    1872,    Boucher    sold    to 
George  W.  Babcoek,  and  on  September  8, 

1896,  the  widow  and  heirs  of  Babcook  sold 
to   Benjamin    Recurt,    and    on    March    31, 

1897,  Recurt  sold  to  William  Laferriere, 
Etienne  Gele,  and  Jean  Marie  Gele,  and 
these  last  named  on  November  22,  1898, 
sold  a  portion  of  square  150  to  the  rail- 
road company. 

For  reasons  dependent  upon  the  law  of 
the  state,  which  we  need  not  now  recite, 
the  supreme  court  of  Louisiana  held  that 
the  property  had  vested  in  Henry  Parish 
Conrey,  and  that  subsequently,  by  the  vari- 
ous means  stated,  had  passed  to  the  present 
defendant  in  error,  plaintiff  below.  It  also 
held  that  the  title  of  the  railroad  company 
was  fatally  defective  for  reasons  resting 
upon  state  law,  which  are  set  forth  in  the 
opinion. 

It  is  contended  by  the  plaintiff  in  error 
that  the  record  presents  a  question  decided 
in  the  supreme  court  of  the  state  in  suoh 
manner  as  to  deny  rights  asserted  in  that 
court  under  a  statute  of  the  United  States. 
This  contention  rests  upon  the  prescrip- 
tion claimed  by  Laferriere  and  the  Geles, 
warrantors  of  the  railroad  company  (the 
various  warrantors  in  title  having  been 
made  parties  to  the  suit),  which  is  said 
to  arise  under  §  5057  of  the  Revised  Stat- 
utes of  the  United  States,  which  reads  as ' 
follows: 

''No  suit,  either  at  law  or  in  equity,  shall 
be  maintainable  in  any  court  between  an 
assignee  in  bankruptcy  and  a  person  claim- 
ing an  adverse  interest,  touching  any 
property  or  rights  of  property  transferable 
to  or  vested  in  such  assignee,  unless  brought 
within  two  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  such 
assignee.  And  this  provision  shall  not  in 
any  case  revive  a  right  of  action  barred 
at  the  time  when  an  assignee  is  appointed." 

The  plaintiff  in  error  insists  that  undergo 
this  statute  the  alleged  right  of  action  of^ 
Mrs.  Brewer  was  barred,  and*  that  this  de-  * 
fense  should  have  been  available  when  in- 
voked in  the  state  court. 

The  object  of  the  statute  is  manifest  and 
its  purposes  are  kindred  to  other  statu- 
tory provisions  looking  to  a  speedy  settle- 
ment of  estates  in  bankruptcy.  The  sec- 
tion was  before  this  court  in  Dushane  v. 
Beall,  161  U.  S.  513,  40  L.  ed.  791,  16  Sup. 
Ct.  Rep.  637,  and  it  was  there  held  that 
it  applied  "only  to  suits  growing  out  of  dis- 
putes in  respect  of  property  and  of  rights 
of  property  of  the  bankrupt  which  came  to 
the  hands  of  the  assignee,  in  whieh  adverse  • 
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claims  existed  while  in  the  hands  of  the 
bankrupt  and  before  assignment."  This 
construction  of  the  act  was  adhered  to 
in  Hammond  v.  Whittredge,  204  U.  S.  638, 
850,  51  L.  ed.  60G,  612,  27  Sup.  Ct.  Rep. 
396.  It  therefore  follows  that  in  order  to 
have  barred  the  cause  of  action  asserted  by 
Mrs.  Brewer  in  the  present  case,  an  adverse 
claim  in  favor  of  the  piaintiffs  in  error 
must  have  existed  while  the  property  was 
in  the  hands  of  the  bankrupt,  and  before 
assignment.  It  is  the  contention  of  the 
plaintiffs  in  error  that  the  claim  existed  as 
against  George  Brewer,  the  bankrupt,  and 
as  against  the  assignee  as  soon  as  he  was 
appointed,  growing  out  of  the  adverse  title 
recorded  by  Boucher  and  Babcock  in  1871 
and  1872.  But  this  view  was  rejected  by 
the  supreme  court  of  Louisiana,  and,  deal- 
ing with  the  prescription  claimed  for  the 
warrantors  because  of  §  5057,  that  court 
said  (p.  557): 

"The  provision  of  law  thus  invoked  ap- 
plies, in  terms,  to  causes  of  action  which 
have  accrued  'for  or  against  such  assignee,' 
but  not  to  causes  of  action  which  arise  be- 
tween persons  who  purchase  property  from 
an  assignee  and  other  persons,  long  after 
such  purchases,  and  long  after  the  assignee 
has  become  funciua  officio;  and  it  does  not 
apply  to  this  ease,  because,  in  January, 
1876,  when  Reed  was  appointed  assignee 
in  bankruptcy  of  Brewer,  the  cause  of  ac- 
tion here  sued  on  did  not  exists  since  neither 
^  the  defendant,  nor  any  of  its  authors  pre- 
^  tended  at  that  time  to  be  in  possession  of 
*  the  land  here  claimed,  or  had  ever  done*any- 
thing  to  interfere  with  the  constructive 
possession  following  the  authentic  act  by 
which  Brewer  acquired  his  title/' 

Citing  other  decisions  of  the  supreme 
court  of  Louisiana  the  learned  counsel  for 
the  plaintiffs  in  error  contends  that  the  law 
is  otherwise, — a  contention  which  is  re- 
sisted with  vigor  by  the  learned  counsel 
for  the  defendant  in  error.  The  decision 
of  the  supreme  court  of  Louisiana  in  this 
case  upon  a  question  of  Louisiana  law  is 
conclusive  upon  this  court.  The  supreme 
court  of  Louisiana  held  that  no  cause 
of  action  existed  when  Reed  was  ap- 
pointed assignee  in  bankruptcy,  and  that 
neither  the  defendant  nor  any  of  its 
authors  had  made  any  pretense  of  posses- 
sion of  the  land  in  controversy,  nor  had 
they  done  anything  to  interfere  with  the 
constructive  possession  following  the  act 
by  which  Brewer  acquired  title.  When  the 
cause  of  action  accrued  to  recover  the  land 
was  a  question  of  state  law,  not  depending 
upon  the  Federal  statute.  In  deciding  that 
no  cause  of  action  had  accrued  to  Brewer, 
available  to  the  assignee,  because  the  plain- 
tiffs in  error,  or  those  under  whcHn  they 


I  claimed,  were  not  in  possession  of  the  land, 
the  court  rested  its  decision  wholly  upon 
state  law.  The  disposition  of  this  ques- 
tion by  the  state  court  in  the  manner  we 
have  stated  controlled  the  decision  of  the 
case,  and  was  sufficiently  broad  to  support 
the  judgment  without  involving  the  denial 
of  any  Federal  right  asserted  by  the  plain- 
tiff in  error.  Waters-Pierce  Oil  Co.  v. 
Texas,  212  U.  8.  112,  116,  53  L.  ed.  431, 
433,  29  Sup.  Ct.  Rep.  227. 

It  follows  that  the  writ  of  error  must  be 
dismissed. 


(231  U.  8.  200) 
THOMAS  R.  MARSHALL,  as  Governor  of 
the  State  of  Indiana,  et  al.,  FIffs.  in  Err., 

V. 

JOHN  T.  DYE. 

Courts  (|  395*)— Error  to  State  Court— 
Partixs— Substitution  . 

1.  The  present  members  of  the  state  board 
of  election  commissioners  which,  under  2 
Burns's  Ann.  Stat  (Ind.)  1908,  §  6897,  is 
a  continuing  board,  will  be  substituted  on 
motion  as  plaintiffs  in  error  on  a  writ  of 
error  from  the  Federal  Supreme  Court  to 
review  a  judgment  of  a  state  court,  entered 
against  their  predecessors  as  composing 
such  board,  and  their  successors  in  office. 

fEM.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  88  1078.  1079:    Deo.  Dis.  8  895.*] 

Courts  (|  S94*)— Error  to  State  Court- 
Federal  Question  —  Republican  Form 
OF  Government. 

2.  The  contention  that  the  judgment  be- 
low contravened  U.  S.  Const,  art.  4,  §  4, 
which  provides  that  the  United  States  shall 
guarantee  to  every  state  in  the  Union  a 
republican  form  of  government,  presents  no 
justiciable  controversy  concerning  which  the 
judgment  of  a  state  court  is  reviewable  in 
the  Federal  Supreme  Court  upon  writ  of 
error,  since  such  provision  depends  for  en- 
forcement upon  political  and  governmental 
action  through  powers  conferred  upon  Con- 
gress. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Die.  88  1049-1077 ;    Dec.  Dig.  8  394.*] 

Courts  (§  395*)— Error  to  State  Court— 
Who  mat  Raise  Federal  Question— Of- 
ficers. 

3.  Members  of  a  state  board  of  election 
commissioners  and  the  Secretary  of  State 
have  no  such  personal  interest  as  entitles 
them  to  a  writ  of  error  from  the  Federal 
Supreme  Court  to  review  a  judgment  of  a 
state  court  enjoining  them,  as  officers  of 
the  state,  from  taking  steps  to  submit  a 
proposed  Constitution  to  the  electors  be- 
cause,  in  the  court's  judgment,  the  legis- 
lative  act  requiring  such  submission  vio- 
lates the  state  Constitution. 

rBW.  Note.~For  other  cases,  see  Courts.  Cent. 
Dl*.  88  lOTS,  1079;    Dec.  Dig.  6  395.«J 

[No.  401.] 

Argued  October  23,  1913.     Decided  Deceai- 

ber  1«  1913. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit 
Court  of  Marion  County,  in  that  state,  en- 
joining certain  state  officers  from  taking 
steps  to  submit  a  proposed  Constitution  to 
the  electors.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  178  Ind.  33C,  99  N. 

5.  1. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  S.  Roby,  Ban  W. 
Simms,  Ward  H.  Watson,  James  £.  Mc- 
CuUongh,  W.  V.  Stuart,  E.  P.  Hammond, 
Sol.  H.  Esarey,  Ellas  D.  Salsbury,  and  Mr. 
Thomas  M.  Honan,  Attorney  General  of  In- 
diana, for  plaintiffs  in  error. 

Messrs.  Addison  C.  Harris  and  Ralph 
^  K.  Kane  for  defendant  in  error. 

19 

ei 

*  *Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

The  case  originated  in  a  complaint  filed 
in  the  circuit  court  of  Marion  county,  In- 
diana, by  John  T.  Dye,  in  which  he  alleged 
that  he  brought  the  suit  for  himself  and 
other  electors  and  taxpayers  of  the  state 
of  Indiana,  the  object  of  the  suit  being  to 
enjoin  the  defendants,  Thomas  R.  Marshall, 
governor,  Muter  M.  Bacheldcr,  and  Charles 
O.  Roemler,  jointly  composing  the  state 
board  of  election  commissioners,  and  Lew 

6.  EUingham,  secretary  of  state,  from  tak- 
M  ing  the  steps  required  by  statute  to  certify 
§  and  transmit  to  the  clerks  of  the  several 

*  counties  in  the*state  a  new  Constitution 
proposed  by  the  legislature  of  the  state, 
and  from  printing  and  publishing  a  state- 
ment to  be  printed  upon  the  ballots  in  such 
manner  that  the  electors  might  indicate 
their  choice  as  to  such  new  Constitution. 
Upon  trial  in  the  circuit  court,  an  injunc- 
tion was  granted.  Upon  appeal  to  the  su- 
preme court  of  the  state  of  Indiana  the 
judgment  of  the  circuit  court  was  affirmed. 
99  N.  E.  1.  The  case  was  then  brought 
here  by  writ  of  error. 

A  motion  was  filed  in  this  court  on  Sep- 
tember 24,  1913,  accompanied  by  an  affi- 
davit, stating  the  death  of  John  T.  Dye, 
defendant  in  error,  and  the  appointment  of 
Hugh  Dougherty  as  his  executor,  and  his 
qualification  as  such,  in  compliance  with 
the  laws  of  the  state  of  Indiana,  and  ask- 
ing that  he  be  permitted  to  appear  and 
defend  as  such  executor,  which  motion  is 
granted. 

There  was  also  submitted  on  October  14, 
1913,  a  motion  to  substitute  Samuel  M. 
Ralston,  governor,  and  Will  H.  Thompson 
and  John  £.  HoUett,  memberis  of  the  state 
board  of  election  commissioners,  of  the 
state  of  Indiana,  aa  plaintiffs  in  error.  As 
the  judgment  in  thia  case  was  against  the 


defendants  Thomas  R.  Marshall,  Muter  M. 
Bachelder,  and  Charles  O.  Roemler,  com* 
posing  the  state  board  of  election  commis- 
sioners, and  their  successors  in  office,  and 
as  such  board  is  a  continuing  board 
(§  6897,  2  Burns's  Anno.  Stat.  [Ind.] 
1008),  notwithstanding  its  change  of  per- 
sonnel, this  motion  is  within  the  principle 
laid  down  in  Murphy  v.  Utter,  186  U.  S. 
96,  46  L.  ed.  1070,  22  Sup.  Ct.  Rep.  770, 
and  is  granted.  See  also  Richardson  v. 
McChesney,  218  U.  S.  487,  492,  493,  54  L. 
ed.  1121,  1122,  81  Sup.  Ct.  Rep.  43.  Lew 
G.  Elliiigbam,  secretary  of  state,  is  one  of 
the  plaintiffs  in  error,  and  the  judgment 
sought  to  be  reviewed  ran  against  him  as 
such  secretary  of  state,  and  he  still  occu* 
pies  that  office. 

The  statute  (Acts  of  1911,  p.  203)  under 
which  it  was  proposed  to  submit  the  new  ^ 
Constitution  of  the  state,  provided  for  ita§ 
submission  at  the  general  election  in*No-* 
vembcr,  1012,  and  required  the  election  of- 
ficials and  other  oflicers  to  perform  like 
duties  to  those  required  at  general  elec- 
tions, with  a  view  to  the  submission  of 
such  questions.  The  supreme  court  sus- 
tained the  contention  that  the  act  was  void 
under  the  state  Constitution,  holding  in 
substance  that  the  act  of  1911  was  uncon- 
stitutional for  want  of  authority  in  the 
legislature  to  submit  an  entire  Constitu- 
tion to  the  electors  of  the  state  for  adop- 
tion or  rejection,  and  that,  if  the  instru- 
ment could  be  construed  to  be  a  series  of 
amendments,  it  could  not  be  submitted  as 
such  for  the  reason  that  article  16  of  the 
Constitution  of  the  state  requires  that  all 
amendments  to  the  state  Constitution  shall, 
before  being  submitted  to  the  electors,  re- 
ceive the  approval  of  two  general  assem- 
blies, which  was  not  the  case  here,  and 
that  article  16  further  provides  that  while 
an  amendment  or  amendments  to  the  Con- 
stitution, which  have  been  agreed  upon  by 
one  general  assembly,  are  awaiting  the  ac- 
tion of  a  succeeding  general  assembly  or  of 
the  electors,  no  additional  amendment  or 
amendments  shall  be  proposed,  and  that,  as 
a  matter  of  fact,  another  amendment  was 
still  awaiting  the  action  of  the  electors. 

The  contention  mainly  urged  by  the 
plaintiffs  in  error  of  the  denial  of  Federal 
rights  is  that  the  judgment  below  is  in 
contravention  of  article  4,  §  4,  of  the  Con- 
stitution of  the  United  States,  which  pro- 
vides that  the  United  States  shall  guar- 
antee to  every  state  in  the  Union  a  re- 
publican form  of  government.  In  Pacific 
States  Teleph.  &  Teleg.  Co.  v.  Oregon,  223 
U.  S.  118,  56  L.  ed.  377,  32  Sup.  Ct.  Rep. 
224,  this  court  had  to  consider  the  nature 
and  character  o^  that  section,  and  held  that 
it  depended  for  enforcement  upon  political 
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«nd  governmental  action  through  powers 
conferred  upon  the  Congress  of  the  United 
States.  The  full  treatment  of  the  subject 
in  that  case  renders  further  consideration 
of  that  question  unnecessary,  and  the  con- 
^  tention  in  this  behalf  presents  no  justicia- 
^  ble  controversy  concerning  which  the  deci- 

*  sion  is 'reviewable  in  this  court  upon  writ 
of  error  to  the  state  court.  Equitable  Life 
AsBur.  Soc.  v.  Brown,  187  U.  8.  308,  314, 
47  L.  ed.  190,  193,  23  Sup.  Ct.  Rep.  123. 
And  as  to  all  questions  said  to  be  of  a 
Federal  character,  although  the  judgment 
of  the  supremo  court  was  rested  solely 
upon  its  interpretation  of  the  state  Con- 
stitution, the  rulings  are  assailed  because 
of  alleged  wrongs  done  to  the  plaintiffs  in 
error  in  their  official  capacity  only. 

We  have  had  frequent  occasion  to  declare 
that  the  right  of  this  court  to  review  the 
judgment  of  the  highest  court  of  a  state  is 
circumscribed  within  the  limits  of  $  709  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  575),  now  §  237  of  the  Judicial 
Code.  [36  Stat,  at  L.  1156,  chap.  231,  U. 
6.  Comp.  Stat.  Supp.  1911,  p.  227.]  See 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  8. 
S6,  53  L.  ed.  417,  29  Sup.  Ct.  Rep.  220, 
and  cases  there  cited.  Among  the  limita- 
tions upon  this  right  is  the  principle  which 
requires  those  who  seek  to  bring  in  review 
in  this  court  the  judgment  of  a  state  court 
to  have  a  personal,  as  distinguished  from 
«n  official,  interest  in  the  relief  sougiit  and 
in  the  Federal  right  alleged  to  be  denied 
by  the  judgment  of  the  state  court.  This 
principle  was  laid  down  in  Smith  v.  In- 
diana, 191  U.  S.  138,  48  L.  ed.  125,  24 
Sup.  Ct.  Rep.  51,  in  which  it  was  held  that 
the  auditor  of  a  county  of  the  state  of 
Indiana  could  not,  upon  writ  of  error  to 
this  court,  have  the  judgment  of  the  su- 
preme court  of  Indiana,  declaring  an  ex- 
emption law  of  that  state  valid  and  the 
performance  of  its  provisions  obligatory 
upon  him,  reviewed  upon  the  ground  that 
the  act  was  repugnant  to  the  Federal  Con- 
stitution. The  court,  Mr.  Justice  Brown 
delivering  the  opinion,  said  (p.  149) : 

"It  is  evident  that  the  auditor  had  no 
personal  interest  in  the  litigation.  He  had 
certain  duties  as  a  public  officer  to  per- 
form. Tlie  performance  of  those  duties  was 
of  no  personal  benefit  to  him.  Their  non- 
performance was  equally  sa  He  neither 
gained  nor  lost  anything  by  invoking  the 
advice  of  the  supreme  court  as  to  the 
^  proper  action  he  should  take.  He  was  test- 
g  ing  the  constitutionality  of  the  law  purely 

*  in  the  interest  of  third  persons;  i7i0.,*the 
taxpayers;  and  in  this  particular  the  case 
ts  analogous  to  that  of  Caffrey  ▼.  Okla- 
homa, 177  U.  8.  346,  44  L.  ed.  799,  20  Sup. 


Ct.  Rep.  664.  We>.tUnk  the  interest  of  an 
appellant  in  this  court  should  be  a  per- 
sonal, and  not  an  official,  interest,  and  that 
the  defendant,  having  sought  the  advice  of 
the  courts  of  bis  own  state  in  his  official 
capacity,  should  be  content  to  abide  by 
their  decision." 

In  Braxton  County  Ct.  v.  West  Vii;ginia, 
208  U.  S.  192,  52  Lw  ed.  450,  28  Sup.  Ct. 
Rep.  275,  it  was  held  that,  where  the  su- 
preme court  of  West  Virginia  had  com- 
pelled a  county  court  by  mandamus  to 
lower  its  assessment  so  that  it  would  be 
within  the  limit  designated  by  a  certain 
statute,  this  court  would  not  entertain  a 
writ  of  error  to  review  the  judgment  of  the 
state  court,  although  the  plaintiff  in  error 
had  set  up  that  the  assessment  contended 
for  would  not  pra\'ide  a  sufficient  amount 
to  pay  the  expenses  of  the  county,  part  of 
which  it  was  alleged  had  by  contract  at- 
tached before  the  statute  in  question  was 
passed.  Speaking  for  the  court,  Mr.  Jus- 
tice Brewer  said: 

"That  the  act  of  the  state  is  charged  to 
be  in  violation  of  the  national  Constitu- 
tion, and  that  the  charge  is  not  frivolous, 
does  not  always  give  this  court  jurisdiction 
to  review  the  judgment  of  a  state  court. 
The  party  raising  the  question  of  constitu- 
tionality and  invokii^f  our  jurisdiction 
must  be  interested  in  and  affected  adversely 
by  the  decision  of  the  state  court  sustain- 
ing the  act,  and  the  interest  must  be  of  a 
persona],  and  not  of  an  official,  nature. 
Clark  V.  Kansas  City,  176  U.  S.  114,  118, 
44  L.  ed.  392,  396,  20  Sup.  Ct.  Rep.  284; 
Lampasas  v.  Bell,  180  U.  8.  276,  283,  45 
L.  ed.  527,  530,  21  Sup.  Ct.  Rep.  368; 
Smith  V.  Indiana,  191  U.  8.  138,  148,  48 
L.  ed.  125,  126,  24  Sup.  Ct.  Rep.  51." 

In  the  present  case  the  supreme  court  of 
the  state  has  ^ijoined  the  plaintiffs  in  er- 
ror, as  officers  of  the  state,  from  taking 
steps  to  submit  the  proposed  Constitution 
to  the  electors  of  the  state,  because  in  its 
judgment  the  act  of  the  legislature  of  the 
state,  requiring  such  submission,  was  in^ 
violation  of  the  state  Constitution.  Wheth-g 
er  this  duty* shall  or  shall  not  be  performed* 
concerns  the  plaintiffs  in  error  in  their  of- 
ficial capacity  only.  The  requirement  that 
they  refrain  from  taking  such  steps  con- 
cerns their  official,  and  not  their  personal, 
rights.  Applying  the  rule  established  by 
the  previous  decisions  of  this  court,  it  fol- 
lows the  judgment  of  the  state  supreme 
court  is  not  reviewable  here,  as  it  is  not 
allied  to  violate  rights  of  a  personal  na- 
ture, secured  by  the  Federal  Constitution 
or  laws. 

It  therefore  follows  that  this  writ  of 
error  must  be  disnussedb 


(2n  U.  8.  ») 
MAYOR  AND  ALDERMEN  OF  THS  CITY 
OF  VICKSBURG,  AppU., 
▼. 

W.  A.  HENSON,  Receiver  of  the  Vicksburg 
Waterworks  CompaBy,  and  Lelia  Boykin. 

Courts  (|  405*)— Final  JuDOMSNt— IsstTBS 
Undisposed  or. 

1.  A  decree  of  a  Federal  district  court 

enjoining   a  municipality,    on   grounds   of 

catoppel  by  judginent,  from  issuing  bonds 

lor,   or   constructing,   a   wat'crAvorks   plant 

to  be   put   in  operation .  when  an   existing 

private  waterworks  franchise  should  expire, 

IS  final  for  the  purpose  of  an  appeal  to  the 

circuit   court   of    appeals,    eil though    there 

were    allegations    in   the    pleadings   which 

permitted  or   required  a   consideration  of 

the  law  under  which  the  bonds  were  to  be 

issued,  and  which  were  independent  of  the 

alleged   claim   of   res   judicata,   where   the 

record    and    proceedings    make    It    evident 

that  both  the  court  and   the  parties  con- 

eemed  treated  the  bill  as  an  attack  upon 

the   riffht  of   the   municipality  to   proceed 

to  build  a  waterworks  system  before  the 

expiration  of  the  franebiae,  although  to  be 

operated  thereafter. 

(E!d.  Note.~For  otli«r  cams,  see  Courts.  Cent. 
Dig.  ti  lO07-lOd9.  1101.  1103 ;    Dec.  Dig.  {  405.*] 

CooBTS  ({  382*)— From  Circuit  Court  of 
Appeals— Diverse  Citizenship  —  Qubs* 

TlOna   SUBSBQUSNTLT   ARISING. 

2.  The  jurisdiction  of  a  circuit  court  of 

appeals  is  not  final  because  ^e  jurisdiction 

of  the  district  court,  as  originally  invoked, 

depended    solely   upon   diverse    citizenship, 

where,   by   an   amended   and   supplemental 

bill,   there   were   added   to   the  ground   of 

original  jurisdiction  constitutional  grounds 

which  existed  before  the  suit  was  begun, 

and  which  might  have  been  averred  in  the 

original  bilL 

(Ed.  Note.— For  other  eases,  see  Courts.  Cent. 
Dig.  il  1019.  1020;    Dec.  Dig.  I  882.*] 

Judgment  (§  715*)— Res  Judicata— Con - 
riNiNG  Decree  to  Issues. 

3.  A  final  decree  adverse  to  the  munici- 
pality In  a  suit  brought  by  a  private  water- 
works ecnnpany  to  enjoin  municipal  com- 
petition during  the  continuance  of  its 
franchise,  on  the  ground  that  such  franchise 
was  exclusive,  is  not  an  adjudication 
against  the  right  of  the  municipality,  first 
asserted  subsequent  to  such  decree,  to  issue 
bonds  for,  and  to  construct,  a  plant  not  to 
be  put  in  operation  until  after  the  expira- 
tion of  such  franchise,  although  there  may 
be  provisions  in  such  decree  which,  read 
alone,  without  regard  to  the  pleadings, 
would  have  that  effect. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  H  1244.11M;    Dec.  Dig.  f  715.*] 

Waters  and  Water  Courses  (|  183*)— 
Water  Supply— Contract  Against  Pub- 

UO  EflTABUSHlfXNT. 

4.  An  exclusive  franchise  granted  by  a 
iDiinielpality  to  a  private  waterworks  com- 
pany to  supply  water  for  public  and  private 
use  for  a  definite  term  does  not  prevent  the 
municipality  from  issuing  bonds  for,  and 
•onstructing,  its  own  waterworks '  system. 
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where  sueb  system  is  not  to  be  put  In  opera- 
tion until  the  franchise  has  expired. 

[Kd.  Not6<— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f|  277,  27S;    Dec.  Dig. 

[No.  548.] 

Argued   and   submitted   October   28,    lOlff.- 
Decided  December  1,  1013. 

APPEAL  from  the  United  States  Circuit- 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree* 
of  the  District  Court  for  the  Southern  Dis- 
trict of  Mississippi,  enjoining  a  municipali-* 
ty  from  Issuing  bonds  for,  or  constructing, 
a  waterworks  system  during  the  term  of 
an  existing  exclusive  franchise.  Reversed' 
and  remanded  for  further  proceedings. 

See  same  case  below,  121  C.  C.  A.  664,. 
203  Fed.  1028. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  C.  Catchliigs,  O.  W.  Catch-- 
fngs,  George  Anderson,  and  John  BruninI 
for  appellants. 

Messrs.  'Edgar  H.  Farrar,  J.  C.  Bryson, 
Joseph  Hirsh,  Richard  F.  Goldsborough, 
and  Hannis  Taylor  for  appellees.  ^* 

Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

This  suit  originated  in  the  district  court* 
of  the  United  States  for  the  southern  dis-- 
trict  of  Mississippi,  where  an  injunction  re- 
straining the  appellants  from  constructing 
a  waterworks  system  during  the  term  of  a 
certain  franchise  previously  granted  by  the 
city  of  Vicksburg  was  allowed  upon  the  com-  y^ 
plaint  of  W.  A.  Henson,   receiver  of  the^ 
Vicksburg  Waterworks  Company,  one  of  the  * 
appellees  herein    (whom  we  will  hereafter 
call  "the  receiver**),  and  the  decree  upon 
appeal  was  affirmed  by  the  circuit  court  of 
appeals  for  the  fifth  circuit  (121  C.  C.  A. 
664,  203  Fed.  1023),  from  which  affirmance 
this  appeal  is  taken. 

The  case,  as  made  out  in  the  district 
court  and  shown  by  the  record,  appears  to 
be: 

The  receiver  alleged  that  in  1886  the  city, 
under  authority  of  an  act  of  the  legislature, 
by  ordinance  granted  to  Samuel  R.  Bullock 
&  Company  a  franchise  to  furnish  the  city 
with  water  for  a  term  of  thirty  years; 
that  he  had  succeeded  to  the  rights  and  in- 
terests of  Bullock  &  Company;  that  he  was 
paying  taxes  upon  the  property  of  the 
Vicksburg  Waterworks  Company,  and  was 
entitled  to  the  rights  and  privileges  of  a 
taxpayer;  that  in  1900  the  city  of  Vicks- 
burg attempted  to  abandon  the  contract, 
and  to  build  and  openate  a  waterworks  sys- 
tem of  its  own,  and  that  in  a  8u:t  insti- 
tuted in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Missis- 


*For  other  cafles  see  same  topic  A  S  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  lodexes 
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Bippi,  such  action  had  been  eDJ^iaed;  that 
by  the  final  decree  therein  it  waa,  among 
other  things,  ordered  "that  the  defendant 
refrain  from  constructing  waterworks  of  its 
own  until  the  e]q)iration"  of  the  franchise, 
and  that,  upon  appeal  to  this  court,  such 
decree  was  affirmed.  The  pleadings,  final 
decree,  and  opinion  of  this  court  in  the 
former  case  and  the  franchise  of  188G  were 
introduced  into  the  record  in  this  case  as 
exhibits,  and,  to  save  repetition,  reference 
is  made  to  the  franchise  as  quoted  in  185 
U.  S.  65,  46  L.  ed.  808,  22  Sup.  Ct.  Rep. 
5S5,  to  the  opinion  in  202  U.  S.  453,  50  L. 
cd.  1102,  26  Sup.  Ct.  Rep.  660,  6  Ann.  Gas. 
253,  and  the  outline  of  the  pleadings  in 
that  case  as  set  forth  in  those  reports. 

The  receiver  alleged  further  that  the  city 
had  since  made  efforts  to  free  itself  from 
the  franchise,  and  specified  various  suits 
and  negotiations  to  that  end;  that  early  in 
1012  the  appellants,  by  resolution  and  elec- 
tion, undertook  to  authorize  the  sale  of 
01  bonds  for  the  construction  of  a  waterworks 
^  plant,  which  was  not  to  be  operated  until 
*  after  the  expiration  of  the  franchise;  that 
he  would  be  compelled  to  pay  taxes  upon 
such  bonds,  and  that  the  issuance  and  sale 
of  the  bonds  and  construction  of  the  plant 
would  depreciate  the  value  of  the  Water- 
works Company's  property;  that  the  city 
was  commencing  the  construction  of  a  plant 
too  long  before  the  expiration  of  the  fran- 
chise; that  the  purpose  of  the  city  was 
really  to  depreciate  the  value  of  the  Water- 
works Company's  plant  so  that  the  city 
might  buy  it  at  a  price  materially  less 
than  its  actual  value;  and  that  the  bond 
election,  for  several  reasons,  which  the  re- 
ceiver stated,  under  the  statutes  and  Con- 
stitution of  Mississippi,  and  because  of 
fraud,  was  of  no  effect,  and  the  receiver 
offered  to  sell  the  plant  at  any  time  upon 
appraisement.  The  receiver  prayed  that 
the  appellants  be  enjoined  from  issuing 
bonds  for  the  construction  of  a  waterworks 
system,  and  from  taking  any  further  steps 
toward  the  building  of  such  plant  during 
the  term  of  the  franchise,  for  the  reason 
that  the  matter  of  construction  of  the  plant 
during  such  time  was  res  judicata,  and 
that  such  construction  would  violate  the 
franchise,  and,  further,  that  the  bond  elec- 
tion was  void.  The  receiver  also  prayed 
for  an  injunction  restraining  the  appel- 
lants from  letting  contracts  for  the  laying 
of  certain  water  mains,  in  violation  of  the 
franchise  and  of  the  decree  in  the  former 
suit. 

The  appellants  denied  that  the  decree  in 
the  former  case  precluded  the  question 
raised  here,  and  that  the  construction  by 
the  city  of  its  own  waterworka  system 
would  violate  the  terms  of  the  franchise; 


that  the  receiver  was,  or  was  entitled  to 
the  rights  and  privileges  of,  a  taxpayer, 
and  alleged  that  the  statement  by  the  re- 
ceiver of  the  dealings  and  negotiations  be- 
tween the  city  and  the  Waterworks  Com- 
pany was  irrelevant  and  false.  They  also 
denied  that  the  receiver  or  the  Waterworks 
Company,  as  a  taxpayer,  would  be  affected  ^ 
by  the  bond  issue;  and  alleged  that,  if  the§ 
issuance  of  the  bonds  and* construction  of  * 
the  plant  should  depreciate  the  property  of 
the  Waterworks  Company,  it  would  be 
something  for  which  it  would  not  be  re- 
sponsible. They  further  denied  that  the 
steps  taken  by  the  city  were  premature,  in 
view  of  the  long  time  that  must  elapse 
before  the  expiration  of  the  franchise,  and 
that  the  city  did  not  intend  to  build  a 
plant;  and  alleged  that  the  purpose  of  the 
Waterworks  Company  was  to  compel  the 
city  to  buy  its  plant  at  an  exorbitant  price; 
and  they  denied  that  the  bond  election  was 
void.  The  appellants  further  alleged  that 
if  the  decree  should  be  construed  as  con- 
tended for  by  the  receiver,  the  court  below, 
as  a  court  of  equity,  would  not  at  that  time 
give  the  decree  that  effect,  for  the  reason 
that  the  situation  of  the  parties  was  so 
changed  as  to  make  it  inequitable  to  pro- 
hibit the  appellants  from  taking  the  action 
sought  to  be  enjoined;  that  the  receiver, 
by  permitting  the  city  to  lay  certain  mains, 
had  conceded  the  appellants'  right  to  con- 
struct a  waterworks  plant,  and  was  es- 
topped from  contesting  such  right;  that  the 
receiver  and  the  Waterworks  Company  ac- 
tively participated  in  the  election,  conced- 
ing appellants'  right  to  build  its  own 
waterworks  system,  and  therefore  were  es- 
topped from  asserting  the  contrary;  that 
the  receiver,  by  conceding  appellants'  right 
to  construct  its  plant,  itself  construed  the 
decree  as  only  enjoining  competition,  and 
that  the  court  should  give  effect  to  the 
decree  as  construed  by  the  parties,  and  that 
the  decree  did  not  attempt  to  enjoin  the 
sale  of  bonds,  and  that  that  is  all  that  is 
sought  to  be  restrained  by  this  suit.  The 
appellants  also  denied  that  the  letting  of 
contracts  for  laying  mains  would  violate 
either  the  decree  or  the  franchise. 

Upon  petition,  Lelia  Boy  kin,  a  taxpayer 
of  the  city  of  Vicksburg,  the  other  appelUo 
herein,  was,  upon  order,  admitted  as  a 
party  to  the  suit,  and  by  proper  pleadin^< 
issues  were  made  with  reference  to  her  >\  ^ 
such  taxpayer. 

Upon  final  decree  the  court  held  that  the  S 
receiver  was*entitled  to  the  relief  prayeci  • 
for,  and  ordered  that  the  appellants  be  en 
joined  from  constructing  a  system  of  wat^r 
works  and  from  disposing  of  the  bonds  <•"• 
ered  by  the  suit  durinjz   tlie   ti'rm   of   t' 
franehise,   and   in   its   opinion   the   court 
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based  its  decision  upon  the  decree  made  by  | 
it  and  its  affirmance  in  202  U.  S.,  and  de-  ' 
eided  that  the  matter  was  rea  judioaia. 
Upon  appeal  to  the  circuit  court  of  appeals 
the  decree  of  the  district  court  was  affirmed 
upon  the  ground  that  the  decree  and  affirm- 
ance in  the  case  in  202  U.  S.  constituted 
an  estoppel.  The  case  was  thereupon 
brought  here  upon  appeal,  the  assignments 
of  error  asserting  that  the  circuit  court  of 
appeals  erred  in  affirming  the  decree  of  the 
district  court,  in  holding  that  the  decree 
affirmed  in  202  U.  S.  was  an  estoppel,  and 
that  the  appellants  had  no  right  to  build  a 
waterworks  system  before  the  expiration  of 
the  franchise,  and  in  not  deciding  that  the 
receiver  was  estopped  to  assert  that  appel- 
lants did  not  have  such  right. 

A  motion  was  made  to  dismiss  the  ap- 
peal, first,  upon  the  ground  that  the  decree 
was  not  final  in  the  district  court,  and 
hence  was  not  appealable  to  the  circuit 
court  of  appeals,  because  it  left  undisposed 
of  one  of  the  substantial  issues  in  the  case. 
That  contention  arises  from  this  alleged 
situation:  The  pleadings  of  the  receiver, 
as  well  as  the  petition  filed  by  the  inter- 
vener, Lelia  Boykin,  attacked  the  right  to 
issue  the  bonds  in  question  upon  a  ground 
independent  of  the  former  adjudication; 
namely,  because  the  election  at  which  the 
bonds  were  authorized  to  be  issued  was  il- 
legal for  the  reason  that  the  city  failed  to 
make  the  statutory  publication  of  the  elec- 
tion, and  that  the  curative  act  was  uncon- 
stitutional, for  the  reason  that  the  city  had 
exceeded  the  limit  of  indebtedness  allowed 
under  chapter  142  of  the  Laws  of  Missis- 
sippi for  1010,  the  exception  in  such  act 
being  unconstitutional,  and  for  the  reason 
^  that  the  bond  election  was  held  under  an 
g  ordinance  purporting  to  amend  the  charter 
•  of  the  city,  which^ordinance  was  itself  void, 
and  for  fraudulent  and  corrupt  practices 
and  for  unlawful  registration.  Tliis  ground 
of  attack,  the  appellees  say,  went  to  the 
right  to  issue  the  bonds  to  build  a  water- 
works system  at  any  time,  and  rendered 
them  invalid,  whether  undertaken  to  be  is- 
sued before  or  after  the  expiration  of  the 
Bullock  franchise,  and  that  such  is  the  case 
is  said  to  appear  from  reference  to  the 
final  decree  which  was  entered  in  the  suit. 
The  decree  enjoined  the  appellants  from 
building  or  constructing  a  system  of  water- 
works or  any  part  thereof  within  the  city 
until  after  the  18th  dav  of  November, 
1916, — ^the  date  of  the  termination  of  the 
Bullock  franchise, — and  it  further  pro- 
vided: 

••It  is  further  ordered  and  decreed  that 
the  defendant,  the  Mayor  and  Aldermen  of 
the  City  of  Vicksburg,  be  and  is  hereby 
enjoined   from   disposing   of   the   issue   of 


four  hundred  thousand  dollars  (#400,000) 
of  bonds  mentioned  and  described  in  the 
pleadings  with  a  view  of  constructing  a 
waterworks  system,  or  any  part  thereof, 
in  said  city  during  the  life  of  the  said 
franchise;  that  is,  between  now  and  the 
18th  day  of  November,  1916." 

So  much  of  the  decree  as  relates  to  the 
bonds,  it  is  contended,  leaves  open  the 
right  of  the  city  to  issue  them  after  the 
expiration  of  the  Bullock  franchise,  al- 
though they  were  attacked  as  being  wholly 
illegal  and  the  city  wanting  authority  to 
issue  them  at  any  time. 

It  is  true  that  the  original  bill  contained 
allegations  which  went  to  the  validity  of 
the  issue  of  bonds,  if  the  same  were  pro- 
posed to  be  issued  after  the  expiration  of 
the  Bullock  franchise,  as  well  as  before 
the  expiration  of  that  time,  and  the  prayer 
of  the  original  bill,  among  other  things, 
asked  for  an  injunction  restraining  the 
defendant  city  from  issuing  the  bonds  or 
taking  any  action  to  that  end  by  virtue 
of  the  election.  In  the  amended  and  sup- 
plemental bill  filed  in  the  case,  however, 
not  only  allegations  by  way  of  amendment 
were  made,  but  the  case  was  restated  at  ^ 
great  length,  and  the  prayer  of  the  billU 
asked  upon  *  final  hearing  for  "a  decree  * 
against  the  said  defendant,  holding  the 
said  bond  election  void  and  without  effecti 
and  the  said  defendant  without  power  to 
issue  and  float  said  bonds  for  the  purpose 
of  building  a  waterworks  plant  during  the 
life  of  the  Bullock  franchise,  and  for  an 
injunction  against  the  said  defendant,  re- 
straining it  from  issuing  bonds  under  the 
said  election,  and  from  taking  any  further 
steps  looking  to  the  building  of  a  water- 
works plant  during  the  life  of  the  said 
Bullock  iranchise,"  and  for  general  relief. 
When  Lelia  Boykin  intervened,  she  filed  a 
petition  averring  that  she  was  the  owner 
of  real  estate  in  and  a  taxpayer  of  the 
city  of  Vicksburg,  and  a  citizen  and  resi- 
dent of  Georgia,  adopting  the  allegations 
of  the  original  bill  and  amended  and  sup- 
plemental bill,  except  so  much  thereof  as 
set  up  the  former  adjudication  in  favor  of 
the  Waterworks  Company,  and  joining  in 
the  original  complainant's  prayer  for  re- 
lief, and  also  asking  for  general  relief. 

It  may  be  true  that  there  were  allega- 
tions in  the  pleadings  which  permitted  or 
required  a  consideration  of  the  law  under 
which  the  bonds  were  to  be  issued  for  the 
purpose  of  erecting  a  waterworks  system, 
and  which  were  independent  of  the  alleged 
claim  of  re«  judicata^  but  the  record  and 
proceedings  make  it  evident  that  the  court 
and  the  parties  concerned  treated  the  bill 
as  an  attack  upon  the  right  of  the  city  to 
proceed  to  build  a  waterworks  system  be- 
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fore  tbe  expiration  of  the  BuUock  fran- 
ehise,  although  to  be  operated  thereafter. 
The  opinion  oi  the  court  and  the  decree 
show  that  the  court  so  regarded  it,  and 
no  objection  to  this  disposition  of  the  case 
was  made  by  any  of  the  parties,  and  when 
the  case  reached  the  circuit  court  of  ap- 
peals a  motion  was  made  to  dismiss  upon 
the  ground  that  the  proceeding  was  merely 
ancillary  to  the  decree  of  the  court,  af- 
firmed in  this  court  (202  U.  S.  463,  50 
L.  ed.  1102,  26  Sup.  Ct.  Rep.  660,  6  Ann. 
H  Gas.  253),  enjoining  the  city  from  con- 
§  structing  and  operating  a  plant  of  its  own 
*  during  the  term-  of  the*  franchise.  The 
decree  was  final  as  to  the  city's  right  to 
do  what  it  was  then  proposing*  to  do,  to 
issue  bonds  and  erect  a  system  of  water- 
works to  be  used  after  the  expiration  of 
the  Bullock  franchise.  The  decree  as  ren- 
dered prevented  the  city  from  doing  this. 
There  was  no  reservation  of  the  right  to  a 
further  decree  as  to  the  legality  of  the 
bonds,  and  no  retention  of  jurisdiction 
a'ter  the  decree  for  any  purpose.  Neither 
in  the  circuit  court  of  appeals  nor  in  the 
district  court  was  there  any  attempt  to 
require  the  court  to  consider  the  case  in 
its  further  aspect,  but,  as  we  have  said, 
both  courts  and  all  parties  treated  the  case 
as  presenting  a  controversy  concerning  the 
right  of  the  city  to  proceed,  as  it  was  about 
to  do,  to  sell  the  bonds  and  build  a  plant 
before  the  expiration  of  the  franchise  in 
question.  Tlic  record  thus  considered,  we 
think  there  was  a  final  decree  in  the  dis- 
trict court  from  which  an  appeal  could 
be  taken  to  the  circuit  court  of  appeals. 

The  further  contention  is  made  that  the 
jurisdiction  of  the  circuit  court  of  appeals 
was  final  because  the  jurisdiction  of  the 
district  court  as  originally  invoked  de- 
pended solely  upon  diverse  citizenship.  But 
it  appears  that  when  the  amended  and  sup- 
plemental bill  was  filed  there  were  added 
to  the  ground  of  original  jurisdiction  alle- 
gatiors  concerning  the  proper  construction 
of  the  contract  rights  of  the  receiver, 
which  attacked  the  proposed  action  of  the 
city  071  the  ground  that  it  would  be  de- 
structive of  constitutional  rights.  We 
think  those  allegations  brought  into  the 
case  a  ground  of  jurisdiction  independent 
of  diversity  of  citizenship.  They  were 
ground*)  which  existed  before  the  suit  was 
begun,  which  might  have  been,  averred  in 
the  original  bill,  and  which  were  brought 
into  tbe  case  by  the  amendment.  We  think, 
therefore,  that  the  jurisdiction  of  the  dis- 
trict f  >urt  did  not  rest  solely  upon  diversi- 
ty of  citizenship,  but  upon  the  additional 
ground  of  deprivation  of  Federal  right. 
In  this  view  the  decision  of  the  circuit 
of  i^peali  it  not  final,  and  an  appeal 
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may* be  taken  to  this  court.    Macfadden  v.* 
United  states,  213  U.  S.  288,  53  L.  ed.  801. 
29  Sup.  Ct.  Rep.  490. 

Coming  to  the  question  whether  the 
former  decree  disposed  of  the  rights  of  tlie 
parties,  aa  was  held  in  the  court  below, 
which  judgment  was  affirmed  by  the  circuit 
court  of  appeals,  it  is  undoubtedly  true 
that  a  right,  question,  or  fact  put  in  issue 
and  decided  by  a  court  of  competent  juris- 
diction must  be  taken  as  settling  the  rights 
of  the  parties  in  respect  to  such  contro- 
versy, and  while  it  remains  undisturbed  is 
conclusive  between  them.  The  enforcement 
of  this  rule  has  been  repeatedly  said  to  be 
essential  to  secure  the  peace  and  repose  of 
society,  and  in  order  that  an  end  may  be 
made  of  controversies  between  parties  who 
have  once  invoked  and  have  had  the  de- 
termination by  competent  judicial  tribunal 
of  the  matters  in  dispute  between  them. 
It  is  no  less  true  that  to  hold  upon  any 
unsubstantial  ground  that  a  controversy  has 
been  thus  concluded  is  to  do  an  injustice  to 
litigants.  Wc  must  therefore  be  careful 
to  see,  when  the  contention  of  former 
adjudication  is  made,  that  the  matter  was 
actually  presented  and  decided,  and  the 
rights  of  the  contending  parties  thereby 
concluded.  We  think  that  an  examination 
of  the  record  in  the  former  case,  put  in 
evidence  in  this  case,  does  not  support  the 
contention  that  the  matter  here  in  issue 
was  then  adjudicated  and  determined. 
It  is  true  there  is  some  broad  language  in 
the   decree.     It  provided: 

"Fourth.  Tliat  the  said  defendant  re- 
frain from  in  any  manner  accepting  the 
benefits  of  or  proceeding  under  the  act  of 
the  legislature  of  the  state  of  Mississippi, 
approved  March  9th,  1900,  and  from  issuing 
bonds  under  and  by  virtue  of  said  act  or 
any  other  act  or  ordinance  for  the  purpose 
of  erecting  waterworks  of  its  own  during 
the  period  prescribed  in  said  ordinance 
contract  and  franchise. 

"Fifth.    That  the  said  defendant  refrain 
from   constructing  waterworks  of   its  own  e 
until  the  expiration  of  the*period  prescribed  •* 
in  the  said  ordinance  contract  and  franchise 
dated  18th  day  of  November,  1886." 

The  fifth  paragraph,  read  alone,  without 
regard  to  the  pleadings  in  the  case,  would 
broadly  enjoin  the  city  from  constructing 
a  waterworks  system  .of  its  own  until  the 
expiration  of  the  period  named  in  the  fran- 
chise held  by  the  complainant.  The  fourth 
paragraph  used  language  in  enjoining  the 
issuance  of  bonds  which  concluded  with 
an  injunction  "from  issuing  bonds  under 
and  by  virtue  of  said  act  or  any  other  act 
or  ordinance  for  the  purpose  of  erecting 
waterworks  of  its  own  during  the  period 
prescribed  In  said  ordinance  contract  and 
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franchise."  It  is  also  true  that  the  court, 
in  concluding  its  opinion  in  202  XT.  S., 
faid  that  it  found  "no  error  in  the  decree 
of  the  circuit  court  enforcing  the  contract 
rights  of  the  complainant,  and  enjoining 
the  city  from  erecting  its  own  works  during 
the  term  of  the  contract." 

It  ia  well  settled,  however,  that  a  decree 
Is  to  be  construed  with  reference  to  the  is- 
sues it  was  meant  to  decide.  Graham  v. 
Chamberlain,  3  Wall.  704,  710,  18  L.  ed. 
247,  251;  Reynolds  v.  Stockton,  140  U.  S. 
254.  36  L.  ed.  464,  11  Sup.  Ct.  Rep.  773; 
Vicksburg  v.  Vicksburg  Water  Works  Co. 
206  U.  S.  496,  507,  51  L.  ed.  1155,  1160,  27 
Sup.  Ct.  Rep.  762;  Haskell  v.  Kansas  Natu- 
ral Gas  Co.  224  U.  S.  217,  223,  58  L.  ed. 
738.  741,  32  Sup.  Ct.  Rep.  442.  In  Barnes 
▼.  Chicago,  M.  &  St.  P.  R.  Co.  122  U.  S. 
1.  30  L.  ed.  1128,  7  Sup.  Ct.  Rep.  1043, 
til  is  court,  speaking  by  Mr.  Chief  Justice 
Waite,  said    (14): 

"Every  decree  in  a  suit  in  equity  must 
be  considered  in  connection  with  the  plead- 
ings, and,  if  its  language  is  broader  than 
is  required,  it  will  be  limited  by  con- 
Btruction  so  that  its  effect  shall  be  sqch, 
and  such  only,  as  is  needed  for  the  purposes 
of  the  case  that  has  been  made  and  the 
issues  that  have  been  decided.  Graham  v. 
Chamberlain,  3  Wall.  704,  IS  L.  ed.  247. 
Here  the  suit  was  by  and  for  creditors  to 
set  aside  the  mortgage  to  Barnes  and  the 
foreclosure  thereunder,  because  made  and 
had  to  hinder  and  delay  them  in  the  collec- 
c  tion  of  their  debts.  The  decree,  therefore, 
{j  although  broader  in  its  terms,  must  be  held 
•  to  mean*no  more  than  that  the  foreclosure 
was  void  as  to  these  creditors,  whose  claims 
were  inferior  in  right  to  that  of  the  mort- 
gage, and  that  the  Minnesota  Company  was 
restrained  and  enjoined  from  asserting  title 
as  against  them." 

What  was  the  situation  which  confronted 
the  parties  at  the  time  of  the  institution 
of  the  original  suit,  and  what  rights  were 
the  Waterworks  Company  striving  to  pro- 
tect? The  company  contended  that  it  had 
a  franchise  good  for  thirty  years,  and  that 
this  franchise  was  exclusive;  at  least,  in 
BO  far  as  it  would  prevent  the  city  from 
building  a  waterworks  system  of  its  own, 
and  operating  it  in  competition  with  the 
plaintiff  compsny,  and  in  destruction  of 
its  rights  yet  to  be  enjoined  under  its  un- 
expired franchise.  At  that  time  the  fran- 
chise had  over  half  its  term  yet  to 
run.  There  was  no  indication  on  the 
part  of  the  city  that  it  intended  to 
build  a  waterworks  system  of  its  own, 
and  then  await  the  expiration  of  the 
franchise  before  it  operated  such  sys- 
tem. The  city  contended  for  and  main- 
tained the  right  to  erect  its  own  system 


and  operate  it  at  that  time  and  In  com- 
petition with  the  Waterworks  Company. 
This  competition,  it  was  contended,  would 
be  destructive  of  the  rights  and  property 
of  the  complainant,  and  virtually  destroy 
the  exclusive  privilege  which  the  city  had 
granted  to  it  for  the  period  of  thirty  years. 
It  was  only  after  the  conclusion  of  the 
litigation  that  the  city  undertook  to  con- 
struct a  waterworks  system,  withholding 
operation  thereof  until  the  expiration  of 
the  franchise  belonging  to  the  Waterworks 
Company.  It  was  driven  to  that  position 
by  the  decree  against  it  in  the  former  case. 
The  building  of  such  waterworks  syste:  i, 
and  not  the  one  that  it  originally  intended, 
was  only  proposed  by  the  city  after  it  had 
lost  the  original  controversy,  in  which  it 
contended  for  the  right  to  erect  a  compet- 
ing plant,  to  be  operated  during  the  term 
of  the  franchise.  Reference  to  the  original 
bill  filed  in  the  former  case  confirms  this^ 
view,  where   the   following  appears:  Ij 

*  "By  reason  of  said  ordinance  and  con-  * 
tract  [the  franchise],  said  city  has  no  right 
within  the  period  of  thirty  years  to  engage 
in  the  business  of  supplying  water  to  the 
inhabitants  of  said  city  in  competition 
with  said  Bullock  &  Company,  or  their 
assigns,  notwithstanding  which,  said  act 
[under  which  the  city  was  then  proceeding 
to  erect  a  plant]  authorizes  and  permits 
said  city  to  construct  and  maintain  water- 
works for  said  purpose;" 
and  the  prayer,  in  part,  asked  that  the 
defendant  might  be  "decreed  from  con- 
structing or  acquiring  and  operating  a 
system  of  waterworks  in  competition '  with 
your  orator's  waterworks."  The  amended 
and  supplemental  bill  read,  in  part,  as 
follows: 

"Therefore  said  city,  by  its  contract  and 
ordinance  with  S.  R.  Bullock  &  Company 
and  assigns,  are  precluded  from  issuing 
and  selling  bonds  to  build,  construct,  main- 
tain, and  operate  a  waterworks  of  its  own, 
as  provided  by  said  legislative  act  and  said 
resolution  and  said  election  of  1900,  in 
competition  with  your  orator  against  its 
own  contract. 

"The  premises  considered,  your  orator 
prays  that  this  honorable  court  will  enjoin 
the  defendant  from  issuing  and  selling 
said  bonds  for  the  purpose  of  building  and 
constructing  waterworks  of  its  own  in  com- 
petition with  your  orator." 

In  considering  the  rights  of  the  parties 
and  the  position  taken  by  them,  this  court, 
in  202  U.  S.  453  et  seq.  50  L.  ed.  1102,  26 
Sup.  Ct  Rep.  660,  6  Ann.  Cas.  253,  said: 

The  rights  of  the  Waterworks  Company 

under    its    exclusive    contract,    it    alleged, 

"would  be  practically  destroyed  if  subjected 

'  to  the  competition  of  a  system  of  water- 
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works  to  be  erected  by  the  city  itself.  .  . 
.  We  think  it  would  be  a  palpable  in- 
justice to  the  stockholders  to  permit  the 
competition  of  the  city  by  new  works  of 
eiits  own;  which,  whether  operated  profitably 
c^for  the  municipality  or  not,  might  be  de- 

*  structive  of  all  successful*  operation  in 
furnishing  water  to  consumers  by  the  pri- 
vate company."  Stating  the  question  of 
the  power  of  the  city  to  grant  an  exclusive 
contract:  "Whether  it  can,  in  exercising 
this  legislative  power,  exclude  itself  from 
constructing  and  operating  waterworks  for 
the  period  of  years  covered  by  the  contract. 
•  .  .  And  unless  the  city  has  excluded 
itself  in  plain  and  explicit  terms  from  com- 
petition with  the  Waterworks  Company 
during  the  period  of  this  contract,  it  can- 
not be  held  to  have  done  so  by  mere  im- 
plication. .  .  .  These  are  the  words  of 
the  contract,  and  the  question  upon  this 
branch  of  the  case  is,  conceding  the  power 
of  the  city  to  exclude  itself  from  competi- 
tion with  the  grantee  of  these  privileges 
during  the  period  named,  has  it  done  so  by 
the  express  terms  used?  It  has  contracted 
with  the  company  in  language  which  is 
unmistakable,  that  the  rights  and  privileges 
named  and  granted  shall  be  exclusive.  Con- 
sistently with  this  grant,  can  the  city  sub- 
mit the  grantee  to  what  may  be  the  ruin- 
ous competition  of  a  system  of  waterworks 
to  be  owned  and  managed  by  the  city,  to 
supply  the  needs,  public  and  private, 
covered  in  the  grant  of  privileges  to 
the  grantee  T  It  needs  no  argument  to 
demonstrate,  as  was  pointed  out  in  the 
Walla  Walla  Case  [172  U.  S.  1,  43 
L.  ed.  341,  10  Sup.  Ct.  Rep.  77],  that 
the  competition  of  the  city  may  be  far  more 
destructive  than  that  of  a  private  company. 
The  city  may  conduct  the  business  without 
regard  to  the  profit  to  be  gained,  as  it  may 
resort  to  public  taxation  to  make  up  for 
losses.  A  private  company  would  be  com- 
pelled to  meet  the  grantee  upon  different 
terms,  and  would  not  likely  conduct  the 
business  unless  it  could  be  made  profitable. 
We  cannot  conceive  how  the  right  can  be 
exclusive  and  the  city  have  the  right  at  the 
same  time  to  erect  and  maintain  a  svstem 
of  waterworks  which  may  and  probably 
would  practically  destroy  the  value  of 
rights  and  privileges  conferred  in  its  grant. 

n  .     .     .     We  think  it  was  distinctly  agreed 
•J  that    for    the    term    named    the    right  of 

*  furnishing  water  to  *the  inhabitants  of 
Vicksburg  under  the  terms  of  the  ordinance 
was  vested  solely  in  the  grantee,  so  far,  at 
least,  as  the  city's  right  to  compete  is  con- 
cerned." 

And  in  206  U.  S.  496,  51  L.  ed.  1155,  27 
Sup.  Ct.  Rep.  762,  where  it  was  contended 
that  the  former  adjudication  was  a  bar  to 


the  rights  contended  for  in  regulating  rates, 
this  court,  in  construing  its  former  deci* 
sion  in  202  U.  S.»  said   (506) : 

The  former  case  settled  the  right  of  the 
Waterworks  Company  "under  the  contract, 
to  carry  on  its  business  without  the  com- 
petition of  works  to  be  built  by  the  city 
itself,  as  the  city  had  lawfully  excluded 
itself  from  the  right  of  competition." 

It  is  said  that  upon  the  argument  in 
this  court  of  the  ease  in  202  U.  S.,  the  too 
broad  character  of  the  decree  was  brought 
to  our  attention.  An  examination  of  the 
briefs  then  filed  shows  that  this  objection 
rested  upon  the  allegation  that  the  decree 
would  prevent  the  city  from  putting  in 
hydrants  and  other  facilities  not  covered 
by  the  contract.  There  was  no  suggestion 
that  the  city  would  be  prevented  from 
putting  in  its  own  waterworks  for  use  after 
the  expiration  of  the  franchise. 

The  nature  and  extent  of  the  former 
decree  is  not  to  be  determined  by  seizing 
upon  isolated  parts  of  it  or  passages  in 
the  opinion  considering  the  rights  of  the 
parties,  but  upon  an  examination  of  the 
issues  made  and  intended  to  be  submitted, 
and  what  the  decree  was  really  designed 
to  accomplish.  We  cannot  agree  with  the 
court  below  or  with  the  majority  of  the 
circuit  court  of  appeals,  that  the  effect  of 
the  former  adjudication  was  to  preclude 
the  rights  of  the  parties  in  the  present  con- 
troversy. 

Upon  the  merits,  irrespective  of  the  effect 
of  the  former  decree,  we  think  the  object 
and  purpose  of  the  franchise  granted  to 
Bullock  t,  Company,  and  their  successors, 
was  to  permit  and  protect  the  operation  of 
a  system  of  waterworks  to  the  end  of  the 
franchise  term.  After  that  time  the  city^ 
was  to  be  free  to  supply  its  inhabitants^ 
itself, *if  it  saw  fit,  or  make  other  contracts* 
with  those  who  could  supply  the  wants  of 
the  city  in  that  respect.  We  see  no  reason 
why  the  city  might  not,  if  it  so  determined, 
make  preparation  for  water  supply  to  its 
own  citizens  which  would  be  available  upon 
the  expiration  of  the  contract,  the  contract 
accomplishing  that  purpose  until  by  its 
terms  it  had  expired.  To  appropriately  ac- 
complish this  required  time,  and  we  think 
the  city  was  within  its  rights,  not  being 
obligated  by  any  con tr set  to  purchase  the 
works  of  the  Waterworks  Company,  the 
company  having  been  content  to  accept 
the  franchise  without  this  requirement,  and 
was  free  to  make  other  adequate  provision 
to  meet  this  essential  requirement  of  the 
inhabitants  of  the  city. 

The  views  we  have  expressed  require  a 
reversal  of  the  judgment  of  the  Circuit 
Court  of  Appeals,  afiSrmlng  the  decree  of 
the  District  Court.    It  is  therefore  ordered 
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that  the  judgment  be  reversed  and  the  case 
remanded  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
^lississippi,  for  further  proceedings  not 
inconaistent  with  this  opinion* 


(m  u.  s.  190) 

UNION  PACIFIC  RAILROAD  COMPANY, 

Plflf.  in  Err., 

V. 

LARAMIE  STOCK  YARDS  COMPANY. 

ADVERSE  eo««KSSION  (f|  8*)  —  KaILROAD 
KiGKT  OF  Way— llETROSPECTlVK  OPEBA- 
TIO?i    OF   StaTUTB. 

1.  A  retrospective  operation  will  not  be 
given  to  the  provision  of  the  act  of  June 
24,  1912  (37  Stat,  at  L.  13S,  chap.  181), 
that  the  adverse  possession  of  any  part  of 
the  railroad  rigiit  of  way  f^ranted  hy  the 
act  of  July  1,  18G2  (12  Stat,  at  L.  480, 
chap.  120),  shall  have  the  same  effect,  when 
of  the  character  and  duration  prescribed 
by  the  laws  of  the  state  in  which  the  land 
is  situated,  as  though  the  land  embraced 
within  the  lines  of  said  right  of  way  had 
been  granted  by  the  United  States  absolute- 
ly or  in  fee. 

[Ed.  Note.^For  other  cases,  see  AdTdTse  Poe- 
session.  Cent.  Dig.  89  1-5;    Dec.  Dig.  S  S.*] 

Railroads  (|  19*)— Cobporations— Char- 
ter—Amendment. 

2.  Congress  cannot  be  deemed  to  have 
exercised  its  right  to  alter,  amend,  or  re- 
peal, reserved  in  the  acts  of  July  1,  1862, 
and  of  July  2,  1864  (13  Stat,  at  L.  356. 
chap.  216),  incorporating  the  Union  Pacific 
Ball  road  Company,  and  making  land  grants 
in  aid  of  railway  construction,  by  the  enact- 
ment of  the  act  of  June  24,  1912,  legalizing 
conveyances  of  land  forming  a  part  of  the 
railroad  right  of  way,  theretofore  made  by 
the  railway  company,  and  providing  that 
adverse  possession  of  any  part  of  such  right 
of  way  shall  have  the  same  effect,  when  of 
the  character  and  duration  prescribed  by 
the  laws  of  the  state  in  which  the  land  is 
situated,  as  though  the  land  embraced  with- 
in the  lines  of  said  right  of  way  had  been 
granted  by  the  United  States  absolutely  or 
in  fee. 

[Ed.    Note.— For    other    cases,    see   Railroads, 
Cent.  Dig.  8  ffi;    Dec.  Dig.  S  19.*1 


[No.  570.] 

Submitted  October  14,  1913.     Decided  De- 
cember 1,  1913. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Wyom- 
ing to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  of  ejectment.  Re- 
Tersed  and  remanded,  with  directions  to 
■ustain  the  demurrer  to  the  answer. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W,  Lacey,  N.  H,  Iroomis, 
and  Herbert  V.  Lacey  for  plaintiff  in  error. 

Messrs.   Roderick   N.    Matson   and   T.  ^  chap.    181],    which    act,    it    is    alleged,   Ib 
Blake  Kennedy  for  defendant  in  error.       unconstitutional  in  that  it  seeks  to  deprive 

•For  other  casM  sea  same  topic  &  fi  nuubkr  In  Dec.  A  Am.  Dlgn.  1907  to  date,  ft  Rep'r  Indexes 


*Mr.  Justice  McKenna  delivered  the  opin-* 
ion  of  the  court: 

Ejectment  to  recover  certain  described 
lands  alleged  to  constitute  part  of  the  right 
of  way  of  plaintiff  (being  such  in  the  court 
below,  we  will  so  call  it). 

The  allegations  of  the  complaint  are  that 
plaintiff  and  defendant  are  corporations,  and 
that  plaintiff  is  engaged  in  the  operation 
of  a  railroad  from  Ogdun,  in  Utah,  easterly 
through    certain    states   to   Council    Bluffs, 
Iowa,   and    over   the   lands    in   controversy, 
they    being   portions   of   its    riglit    of   way 
made   by    the   act   of   Congress   of   July    1, 
1802  [12  Stat,  at  L.  489,  chap.  120],  of  the 
width  of  400  feet.     The  right  of  way  was 
acquired  under  said  act  of  Congress,  which 
is  entitled,   "An    Act   to   Aid    in   the   Con- 
struction of  a  Railroad  and  Telegraph  Line 
from    the    Missouri    River    to    the    Pacifio 
Ocean,   and   to  Secure   to  the   Government 
the  Use  of  the  Same  for  Postal,  Military, 
and    Other    Purposes."     Section    2    of    the 
act  provides  as  follows:     "That  the  right 
of   way   through   the   public   lands   be  and 
the  same  is  hereby   granted   to  said  com- 
pany   [the    Union    Pacific    Railroad    Com- 
pany]   for   the   construction    of    said    rail- 
road   and    telegraph    line;    and    the   right, 
power,   and   authority    is   hereby   given    to 
said  company  to  take  from  the  public  lands 
adjacent  to  the  line  of  said  road,  earth,  stone, 
timber,  and   other  materials   for   the  con- 
struction   tliereof;    said    right    of    way    is 
granted  to  said  railroad  to  the  extent  of 
two  hundred   feet   in   width   on   each   side 
of  said   railroad   where  it  may   pass   over 
the   public    lands,    including   all    necessary 
grounds  for  stations,  buildings,  workshops, 
and  depots,  machine  shops,  switches,  sidei, 
tracks,   turntables,  and  water  stations."     § 
*  By  virtue  of  said  act  of   Congress  and* 
amendatory     acts,    certain    railroad    com- 
panies, which   are  enumerated,  theretofore 
organized    and    existing    in    pursuance    of 
said  acts,  and  subject  to  and  enjoying  the 
rights  created  thereby,  were  consolidated  in- 
to a  new  corporation  known  as  "The  Union 
Pacific  Railway  Company,"  and  tiie  corpora- 
tion  thus  created   became  vested   with  all 
the  rights  of  the  said  constituent  corpora- 
tions,   and    the    plaintiff    has    become    the 
successor    of    the    Union    Pacific    Railway 
Company  and  is  entitled  to  the  possession 
of   the  land   in   controversy,  and   that  de- 
fendant wrongfully  keeps  it  out  of  the  pos- 
session thereof.  Tlie  ground  of  the  asserted 
right  of  defendant  is  alleged  to  be  an  act 
of   Congress   entitled,   '*An   Act   Legalizing 
Certain    Conveyances    Heretofore   Made   by 
the  Union  Pacific  Railroad  Company,"  ap- 
proved June  24,  1912   [37  Stat,  at  L.  138, 
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plaintiff  of  its  vested  rights  and  titles  in 
and  to  the  lands,  and  to  deprive  it  of  its 
lands  and  property  without  due  process 
of  law. 

The  answer  of  defendant  admits  all  of 
the  allegations  of  the  complaint  except 
the  possession  of  the  legal  title  to  the 
lands  in  plaintiff,  and  that  they  are  un- 
lawfully held  from  it,  and  alleges  that  de- 
fendant and  its  immediate  grantors  have 
been  for  more  than  ten  years  prior  to  the 
filing  of  the  complaint  in  the  adverse  pos- 
session thereof  under  the  act  of  Congress 
of  June  24,  1912,  and  that  such  possession 
constitutes  a  bar  to  the  action. 

Plaintiff  demurred  to  the  answer  as  not 
constituting  a  defense.  The  demurrer  was 
overruled,  and,  plaintiff  declining  to  plead 
further,  judgment  was  entered  that  it 
"take  nothing  in  said  action,"  and  that 
the  defendant  have  and  recover  costs.  This 
appeal  was  then  prosecuted. 

The  crux  of  the  controversy  is  the  act 
of  June  24,  1912.  There  is  no  question  of 
the  grant  of  the  right  of  way  and  its 
extent,  or  that  the  lands  in  suit  are  within 

£  The  act  provides  that  all  conveyances 
*  and  agreements  *  heretofore  made  by  the 
enumerated  railway  or  railroad  companies 
"of  certain  land  forming  part  of  the  right 
of  way"  under  the  act  of  Congress  of  July 
1,  1862,  "and  all  conveyances  or  agree- 
ments confining  the  limits  of  said  rigiit  of 
way,  or  restricting  the  same,  are  hereby 
legalized,  validated,  and  confirmed  to  the 
extent  that  the  same  would  have  been 
legal  or  valid  if  the  land  involved  therein 
had  been  held  by  the  corporation  making 
such  conveyance  or  agreement  under  abso- 
lute or  fee-simple  title. 

"That  in  all  instances  in  which  title  or 
ownership  of  any  part  of  said  right  of  way 
heretofore  mentioned  is  claimed  as  against 
said  corporations  or  either  of  them,  or  the 
successors  or  assigns  of  any  of  them,  by  or 
through  adverse  possession  of  the  character 
and  duration  prescribed  by  the  laws  of  the 
state  in  which  the  land  is  situated,  such 
adverse  possession  shall  have  the  same  ef- 
fect as  though  the  land  embraced  within 
the  lines  of  said  right  of  way  had  been 
granted  by  the  United  States  absolutely 
or  in  fee  instead  of  being  granted  as  a 
right  of  way." 

Two  contentions  are  made  by  plaintiff: 
(1)  The  act  is  not  retroactive;  (2)  if  it 
be  so  construed,  it  is  unconstitutional  be- 
cause it  takes  plaintiff's  vested  right  and 
title  to  the  property,  and  transfers  the 
same  to  defendant  without  due  process  of 
law. 

It  is  established  that  the  right  of  way  to 
the  several  railroads  was  a  present,  abso- 


lute grant,  subject  to  no  conditions  except 
those  necessarily  implied,  such  as  that  the 
roads    should    be    constructed    and    used. 
And  it  has  been  decided  that  the  right  of 
way   was   a   very   important   aid  given    to 
the  roads    (St.  Joseph  &  D.  C.  R.  Co.   v. 
Baldwin,    103    U.    B.   426,   26    L.   ed.    678; 
Stuart  V.  Union  P.  R.  Co.  227   U.  S.  342, 
57  L.  ed.  535,  33  Sup.  Ct.  Rep.  338),  and 
that  it  could  not  be  voluntarily  transferred 
by    the    companies,    nor    acquired    against 
them  by  adverse  possession    (Northern   P. 
R.  Co.  V.  Townsend,  190  U.  S.  267,  47  L.^^ 
ed.  1044,  23  Sup.  Ct.  Rep.  671;   Northern  g 
P.  R.  Co.  V.  Smith,  171»U.  S.  260,  275,  43  • 
L.    ed.    157,    163,   18    Sup.    Ct.    Rep.    794; 
Northern  P.  R.  Co.  v.  Ely,  197  U.  S.  1,  5, 
49  L.  ed.  639,  640,  25  Sup.  Ct  Rep.  302). 
Of  this  defect  of  power  in  the  companies 
and  the  defect  of  right  in  the   possessors 
of  the  right  of  way,  the  act  of  June  24th 
was    intended    to    be    corrective.      But    of 
what  time   was    it   intended   to  speak — ^to 
the    past    or    future? — to    apply    to    that 
which  was  done,  or  that  which  was  to  be 
done?     There   is   no   doubt  as   to  the   an- 
swer in  the  case  of  agreements  or  convey- 
ances by  the  company.    The  act  is  explicit 
that  they  are  those  "heretofore  made"  by 
the   enumerated    companies.     There    is    no 
such  qualifying  word  of  the  "title  or  own- 
ership" "claimed  as  against"  the  corpora- 
tion by  adverse   possession.     Construction, 
therefore,  becomes  necessary,  and  the  first 
rule    of    construction    is    that    legislation 
must    be    considered    as    addressed    to   the 
future,  not  to  the  past.     The  rule  is  one 
of  obvious  justice,  and  prevents  the  assign- 
ing of  a  quality  or  effect  to  acts  or  con- 
duct which  they  did  not  have  or  did  not 
contemplate    when    tliey    were    performed. 
The  rule  has  been  expressed  in  varying  de- 
grees of  strength,  but  always  of  one  im- 
port,   that   a    retrospective   operation    will 
not  be  given  to  a  statute  which  interferes 
with    antecedent   rights,   or   by   which    hu- 
man  action    is   regulated,   unless   such    be 
"the   unequivocal   and   inflexible  import  of 
the  terms,  and   the  manifest   intention   of 
the   legislature."     United   States   v.    Heth, 
3  Cranch,  413,  2  L.  ed.  483;   Reynolds  v. 
M'Arthur,  2  Pet.  417,  7  L.  ed.  470;  United 
States  V.  American  Sugar  Ref.  Co.  202  U, 
S.  563,  677,  60  L.  ed.  1149,  1152,  26  Sup. 
Ct.   Rep.  717;    Winfree  v.  Northern  P.  R. 
Co.  227  U.  S.  296,  57  U  ed.  518,  33  Sup. 
Ct.    Rep.    273.      Surely    such     imperative 
character  cannot  be  assigned  to  the  words 
of  the  act  of  June  24;   and  the  intention 
is   not   so   manifest   as   to   strengthen    the 
insufficiency  of  the  words.    Indeed,  all  rea- 
sonable considerations  determine  the  other 
way. 
We  have  seen  that  the  conveyaaeea  and 
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agreements     which     were     legalized     were 

those   theretofore   made;    that   is,   consum- 

^  mated    acts    of    the    company    deliberately 

g  done  to  transfer  its  right.     Can  it  be  said 

•  that  the  adverse 'possession  which  was  to 
transfer  the  right  was  to  be  less  complete, 
not  fully  adverse  in  fact  and  law,  at  once 
assertive  of  title  and  concessive  of  it?  It 
is  to  be  remembered  that  there  was  no 
sanction  of  a  right  to  the  possession  of 
the  defendant,  or  possibility  of  a  right  by 
the  railroad  company's  nonaction.  There 
was  not  a  moment  of  time  in  which  the 
railroad  was  called  upon  to  act  or  lose  its 
right;  there  was  not  a  moment  of  time 
when  the  possession  of  defendant  initiated 
an  adverse  right  or  constituted  an  adverse 
right.  This  being  the  situation,  it  is  difli- 
cuit  to  believe — or  certainly  a  belief  is  not 
compelled — that  Congress  intended  to  give 
to  the  past  conduct  of  the  railroad  com- 
pany a  consequence  it  was  not  intended  to 
have  and  did  not  have.  A  statute  having 
such  a  result  may  incur  the  opposition  of 
the  Constitution.  When  such  may  be  the 
result,  a  different  construction  of  the  stat- 
ute is  determined.  United  States  ex  rel. 
Atty.  Gen.  v.  Delaware  &  H.  Co.  213  U. 
6.  366,  408,  53  L.  ed.  836,  840,  29  Sup. 
Ct.  Rep.  627;  Harriman  v.  Interstate  Com- 
merce Commission,  211  U.  S.  407,  53  L. 
ed.  253,  20  Sup.  Ct.  Rep.  115. 

In  Sohn  v.  Waterson,  17  Wall.  596,  21 
L.  ed.  737,  the  questions  we  are  now  dis- 
cussing came  up  for  consideration.  We 
there  expressed,  in  considering  a  statute 
of  limitations  whose  literal  interpretation 
would  have  had  the  effect  of  making  it 
applicable  to  actions  which  had  accrued 
prior  to  its  passage,  the  rule  against  re- 
trospective operation, — ^the  injustice  and 
unconstitutionality  of  it.  We  said  that  a 
statute  of  limitations  may  afTect  actions 
which  have  accrued  as  well  as  those  to 
accrue,  and  "whether  it  does  or  not  will 
depend  upon  the  language  of  the  act  and 
the  apparent  intent  of  the  legislature  to 
be  gathered  therefrom."  But  it  was  said 
that,  even  against  a  literal  interpretation 
of  the  terms  of  the  statute,  "it  will  be  pre- 
sumed that  such  was  not  the  intent  of  the 
legislature.  Such  an  intent  would  be  un- 
constitutional. To  avoid  such  a  result, 
^and  to  give  the  statute  a  construction  that 
S  will  enable  it  to  stand,  courts  have  given 

•  it  a  prospective  •operation.**  And  three 
modes  were  pointed  out  as  having  been 
adopted  by  the  courts:  (1)  to  make  the 
atatuie  apply  only  to  causes  of  action 
arising  after  its  passage;  (2)  to  construe 
the  statute  as  applying  to  such  actions 
(NDly  as  have  run  out  a  portion  of  the  time, 
but  which  still  have  a  reasonable  time  left 
lor  the  prosecution  of  the  action  before  the 


statutory  time  expires, — ^which  reasonable 
time  is  to  be  estimated  by  the  court, — 
leaving  all  other  actions  accruing  prior  to 
the  statute  unaffected  by  it;  and  (3)  the 
rule  announced  in  Ross  v.  Duval,  13  Pet. 
02,  10  L.  ed.  60,  and  Lewis  v.  Lewis,  7 
How.  778,  12  L.  ed.  910. 

Of  the  first  two  modes  there  was  conr 
demuation.  The  third  was  approved.  It 
was  said  of  the  first  that  it  left  "all  ac- 
tions  existing  at  the  passage  of  the  act» 
witJiout  any  limitation."  Which  would 
not  be  presumed  as  intended.  The  second 
was  said  to  be  founded  on  no  better  prin- 
ciple than  the  first,  and  was  a  more  ar- 
bitrary rule  than  that,  as  it  left  "a  large 
class  of  actions  entirely  unprovided  with 
any  limitation  whatever,  or,  as  to  them, 
unconstitutional.**  , 

Speaking  of  the  rule  announced  in  the 
cited  cases,  it  was  said:  "In  those  cases 
certain  statutes  of  limitation — one  in  Vir- 
ginia and  the  other  in  Illinois — had  orig- 
inally excepted  from  their  operation  non- 
residents oif  the  state,  but  this  exception 
had  been  afterwards  repealed;  and  this 
court  held  that  the  nonresident  parties 
had  the  full  statutory  time  to  bring  their 
actions  after  the  repealing  acts  were 
passed,  although  such  actions  may  have 
accrued  at  an  earlier  period.  'The  ques- 
tion is,*  says  Chief  Justice  Taney  (speak- 
ing in  the  latter  of  the  cases  just  cited ), 
*from  what  time  is  this  limitation  to  be 
calculated?  Upon  principle,  it  would  seem 
to  be  clear  that  it  must  commence  when 
the  cause  of  action  is  first  subjected  to  the 
operation  of  the  statute,  unless  the  legis- 
lature has  otherwise  provided."* 

Sohn  V.  Waterson  was  cited  and  its  prin- 
ciple applied  in  Herrick  v.  Boquillas  Land^i 
&  Cattle  Co.  200  U.  S.  97^  50  L.  ed.  389,  g 
26   Sup.    Ct.    Rep.    192.     A    paragraph  •  in  • 
the  statutes  of  Arizona  prescribed  a  limita- 
tion  of  actions  as   follows:      "Any   person 
who  has  a  right  of  action  for  recovery  of 
any    lands,    tenements,    or    hereditaments 
against  another   having  peaceable  and  ad- 
verse possession  thereof,  cultivating,  using, 
and  enjoying  the  same,  shall  institute  his 
suit  therefor  within   ten  years   next  after 
his  cause  of  action  shall  have  accrued,  and 
not  afterward.** 

It  will  be  observed  that  the  language  of 
the  paragraph,  as  of  the  statute  passed  on 
in  Sohn  v.  Waterson,  or,  it  may  hi\  the 
act  of  June  24th  under  review,  lit  illy 
interpreted,  would  apply  to  causes  of  ac- 
tion which  have  accrued.  The  supreme 
court  of  the  territory  refused  to  give  that 
effect  to  the  provision,  and  "decided,"  as 
this  court  said,  "that  under  no  canon  of 
construction  or  rule  giving  a  retroactive 
effect  to  a  new  statute  of  limitations  could 
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paragraph  2938  be  made  to  apply  to  the 
case."  And,  after  considering  all  possible 
constructions  of  the  statute  expressed  by 
the  supreme  court  of  the  territory,  among 
others,  that  if  it  be  construed  as  abso- 
lutely barring  causes  of  action  existing  at 
the  time  of  its  passage,  it  was  unconsti- 
tutional, citing  Sohn  ▼.  Waterson,  this 
court  approved  the  views  expressed,  and 
said  that  the  court  committed  no  error  in 
determining  that  under  no  possible  hy- 
pothesis could  the  limitation  prescribed 
operate  to  bar  the  plaintiff's  action. 

The  principle  of  these  cases  forbids  a 
retrospective  operation  to  be  given  to  the 
statute  under  consideration.  To  do  so 
would  cause  in  a  high  degree  the  evil  and 
injustice  of  retroactive  legislation.  As 
said  by  plaintiff's  counsel,  the  possession 
of  defendant  prior  to  the  statute  "had  no 
effect  on  the  title,  and  was  not,  as  between 
the  parties,  even  a  threat  against  it." 
And  we  are  loath  to  believe  that  Congress 
intended  by  an  imperative  declaration  of 
law,  Imnicdiatcly  operating,  to  give  de- 
fendant's possession  another  character,— 
„  one  hostile  to  the  title. 
g  Defendant  does  not  combat  plaintiff's 
*  contentions  based^on  considering  the  act  of 
June  24th  as  one  of  limitation.  Indeed, 
the  admission  is  "that  prior  to  the  pas- 
sage of  the  act  in  controversy,  title  by 
adverse  possession  could  not  be  acquired 
as  against  the  plaintiff  in  error  in  its 
original  right-of-way  grant,  and  it  is  fur- 
ther admitted  that  title  could  not  have 
been  acquired  by  adverse  possession  subse- 
quent to  the  passage  of  the  act."  Defend- 
ant does  not  regard  the  act  as  a  limitation 
of  the  remedy,  but  as  amendatory  of  the 
charter  of  the  company, — an  exercise  of  a 
right  reserved  in  the  acts  of  18G2t  and 
1864.t  The  argument  is,  disregarding  its 
involutions,  that  the  right  of  way  was  not 
a  right  in  fee,  but  only  a  right  to  use, 
which  was  forfeited  by  nonuse,  and  that 
the  right  which  thereby  reverted  to  the 
United  States  was,  by  the  act  of  June 
24th,  conveyed  to  those  in  possession  of 
the  land.  And  the  exercise  of  the  right 
reserved,  it  is  contended,  neither  impairs 
anv  contract  with  the  railroad  nor  devests 
its  property.  Nor  docs  it  come  under  tlie 
condemnation  of  being  retroactive  legisla- 
tion, it  is  further  contended.     We  need  not 

t"Con^es8  may  at  any  time,  having  due 
ref^ard  for  the  rights  of  said  companies 
named  herein,  add  to,  alter,  amend,  or  re- 
peal this  act."  12  Stat,  at  L.  497,  chap. 
120. 

t"And  be  it  further  enacted,  that  Con- 
gress may  at  any  time  after,  amend,  or 
repeal  this  act."  13  Stat  at  L.  365,  chap. 
tl6. 


follow  the  discussion  by  which  these  con- 
tentions are  attempted  to  be  supported. 
We  meet  them  all  by  the  declaration  that 
Congress,  by  the  act  of  June  24th,  did  not 
intend  to  exercise  the  power  over  the  char^ 
ters  of  the  companies  reserved  to  it.  The 
exercise  of  such  power  would  naturally 
only  find  an  impulse  in  some  large  na- 
tional purpose,  and  would  hardly  be  pro- 
voked by  a  desire  to  legalize  the  encroach- 
ments here  and  there  on  the  right  of  way 
of  a  transcontinental  railroad. 

We  are  constrained  to  believe  that  when 
Congress  intends  to  forfeit  or  limit  any  of 
the  rights  conveyed  to  aid  that  great  en-«fi 
terprise,   it  will  do  so  explicitly   and  di-^ 
rectly'by  a  measure  proportionate  to  the* 
purpose,   and   not   leave   it   to   be   accom- 
plished in  a  piecemeal  and  precarious  way, 
— not    by    confirming    a    few    conveyances 
which  may  have  been  made,  or  l^^lizing 
trespasses  which  may  be  made. 

But  if  it  could  be  conceded  that  the  act 
of  June  24  th  was  intended  as  an  amend- 
ment of  the  charters  of  the  companies,  the 
question  would  still  occur  as  to  its  effect^ 
— as  to  what  time  it  should  be  considered 
as  applying,  whether  to  the  past  or  the 
future.    That  question  we  have  decided. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  sustain  the  demurrer  to 
the  answer. 

Mr.  Justice  Hugflies  dissents. 

Mr.  Justice  Holmes,  Mr.  Justice  liorton, 
and  Mr.  Justice  Pitney  took  no  part  Id 
the  decision. 


(231  U.  8.  204) 

UNION  PACIFIC  RAILROAD  COMPANY, 

Plff.  in  Err., 

V. 

GEORGE  A,  SNOW  and  Robert  W.  Burton 
(Said  Hurton  Doing  HusincbS  as  an  In- 
dividual under  the  Name  and  Style  of 
Bycrs   Mercantile   Company). 

Adverse  Possessiow  (8  3*)  --  Katiroad 
RiGiJT  OP  Wat— Retbospective  Opera- 
tion or  Statute. 

1.  A  restrospcctive  operation  will  not  be 
pivcn  to  the  provisions  of  the  act  of  June 
24,  1912  (37  Stat,  at  L.  138,  chap.  181), 
that  adverse  possession  of  any  part  of  the 
railroad  right  of  wav  granted  by  the  act  of 
July  1,  1862  (12  Stat,  at  L.  489,  chap. 
120),  shall  have  the  same  efTect  when  of 
the  character  and  duration  prescribed  by 
the  laws  of  the  state  in  which  the  land  is 
situated  as  though  the  land  embraced  with- 
in the  lines  of  said  right  of  way  had  been 
wanted  by  the  United  States  al^olutely  or 
in  fee. 

fBd.  Not©.— Por  ot]i«*r  eases.  »ee  AdrerB©  Po»-' 
session.  Cent  Dig.  S§  1-5;    Dec.  Dig.  fi  3.*J 


*For  otber  cases  see  same  topic  A  S  numbbb  *n  Dec.  A  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 


1913. 


UNION  P.  R.  CO.  ▼.  SNOW. 


105 


Public  Lands  (|  92*)— Railway  Bight  o^ 
Way— FoRFEiTUBr. 

2.  Some  act  of  the  United  States  is  nec- 
essary to  effect  a  forfeiture  of  the  right  of 
way  IB  aid  of  railway  construction,  granted 
by  the  act  of  July  1,  1862,  and  to  reinvest 
the  United  States  with  complete  title  to 
the  land  granted. 

fSd.  Not».— For  other  cases,  see  Public  Laads. 
Gent  Dig.  fS  276-282;    Dee.  Dig.  S  92.*] 

[No.  682.] 

Submitted  October  14,  1913.     Decided  De- 
cember 1,  1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  of  Arapahoe  County,  in  that  state, 
in  favor  of  plaintilT  in  an  action  of  eject- 
ment. Reversed  and  remanded  for  further 
proceedings. 

See  same  case  below,  55  Colo.  175,  133 
Pac  1037. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  H.  Lioomis,  C.  C.  Dorsejr, 
and  E.  I.  Thayer  for  plaintiff  in  error. 

Messrs.  5Iilton  Smith,  Charles  R. 
Brock,   and   W.  H.   Ferguson   for  defend- 

I,  ants  in  error. 

e 

mm 

*  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  case  was  submitted  at  the  same 
time  as  No.  670,  just  decided  [231  U.  S. 
100.  58  L.  ed.  — ,34  Sup.  Ct.  Rep.  101].  It 
is  ejectment  for  lands,  part  of  the  right  of 
way  granted  to  the  Leavenworth,  Pawnee, 
ft  Western  Railroad  Company  by  the  act 
of  1862  [12  Stat,  at  L.  480,  chap.  120],  to 
which  right  of  way  plaintiff  in  error  (des- 
ignated herein  as  plaintiff)  is  the  suc- 
cessor. The  action  was  brought  in  the  dis- 
trict court  of  Arapahoe  county,  state  of 
Colorado. 

The  sufficiency  of  the  complaint  is  not 
questioned,  and  it  is  enough  to  say  that 
it  is,  in  legal  effect,  the  same  as  in  case 
No.  570,  with  only  such  differences  as  are 
necessary. 

The  answer  of  defendants  in  error 
(called  herein  defendants)  set  up  three  de- 
fenses and  a  counterclaim.  The  first  an- 
swer admits  the  incorporation  of  plaintiff, 
and  denies  all  other  allegations  of  the 
complaint.  The  second  defense  alleges  that 
under  certain  acts  of  Congress,  subsequent 
to  the  act  of  1862,  and  prior  to  the  incor- 
poration of  the  companies,  the  right  of 
way  of  the  coin  panics  was  made  200  feet 
wide  instead  of  400  feet;  that  is,  100  feet 
from  the  center  line  of  the  railroad  track. 
That  the  land  sued  for,  which  is  io  posses- 
sion of  the  defendants,  is  more  than  100 
feet  from  such  center  line;   that  neither 


plaintiff  nor  any  of  its  predecessors  have 
been  in  possession  of  any  portion  thereof, 
and  have  not  used  the  same,  nor  has  it 
needed  to  use  the  same  for  railroad  pur- 
poses. That  defendants,  and  those  under 
and  through  whom  they  claim  title,  ac- 
quired the  title  under  and  by  virtue  of  ao 
patent  from  the* United  States,  issued  No-* 
vember  6,  1878,  and  various  mesne  convey- 
ances, and  have  been  in  the  adverse  posses- 
sion of  all  of  the  property  described  con- 
tinuously since  the  patent  was  issued, 
which  is  more  than  the  full  period  of  seven 
years  next  before  the  institution  of  the 
action;  have  paid  and  caused  to  be  paid 
taxes  thereon,  and  that  defendants  now 
plead  and  rely  upon  the  statute  of  limi- 
tations of  the  state  of  Colorado. 

The  third  defense  alleges  that  the  right 
received  by  the  corporation  which  was  cre- 
ated by  the  act  of  Congress  of  1862,  or  by 
its  successors  or  assigns,  was,  at  most,  the 
grant  of  a  limited  fee,  and  made  on  the 
condition  that  the  property  should  revert 
to  the  United  States  if  it  should  not  be 
appropriated  and  used  for  a  railroad  with- 
in a  reasonable  time,  or  should  cease  to 
be  used  for  railroad  purposes.  That  there- 
after, before  the  land  was  used  for  such 
purposes,  the  right  of  reverter  which  was 
retained  by  the  United  States  was  con- 
veyed by  the  United  States  to  defendants 
and  their  grantors  by  a  patent  which  was 
issued  bv  the  United  States  to  the  vendor 
of  defendants  in  1878.  That  neither  plain- 
tiff nor  any  of  its  predecessors  used  or  oc- 
cupied the  land  for  railroad  purposes  or 
for  any  purposes  whatever;  and  on  account 
thereof  lost  any  and  all  right  thereto,  and 
the  property  reverted  to  the  United  States 
and  to  defendants;  that  neither  plaintiff 
nor  any  of  its  predecessors  ever  needed  the 
property  or  any  part  thereof  for  railroad 
purposes,  and  can  never  use  the  same  for 
such  purposes.  That  on  account  of  failure 
to  use  or  occupy  the  land  for  a  period 
which  now  approximates  fifty  years  next 
ensuing  after  the  approval  of  the  act  of 
1862,  the  limited  fee  which  may  have  been 
granted  to  plaintiff  ceased  and  determined, 
and  the  property  reverted  to  the  United 
States  and  its  grantees. 

The  counterclaim  repeats  some  of  the  al- 
legations   in    regard    to   the   width    of   the 
right  of  way  and  defendants'  adverse  pos-A 
session  of  the  land  outside  of  the  100  feet§ 
on*either  side  of  the  center  of  the  railroad* 
track,   alleges   the   value   of   improvements 
made  thereon  by  defendants  at  $1,500,  and 
claims   the  reimbursement  thereof   in   case 
of  recovery  by  plaintiff. 

Plaintiff  demurred  to  the  second  and 
third  defenses  and  to  the  counterclaim. 
The    demurrer    was    sustained.     The    case 
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was  subsequently  tried  on  the  Issues  made 
by  the  complaint  and  the  first  answer 
thereto. 

At  the  trial  the  defendants  objected  to 
any  testimony  being  introduced,  and  moved 
to  dismiss  the  complaint  on  the  ground 
that  no  right  of  way  was  granted  to  plain- 
tiff "at  the  place  in  dispute,**  or  no  grant 
of  right  of  way  in  excess  of  100  feet  on 
either  side  of  the  center  line  of  plaintiff's 
track.  The  ol)jection  was  overruled  and 
defendants  excepted. 

It  was  then  stipulated  that  witnesses 
would  testify  to  the  various  steps  in  the 
title  of  plaintiff,  that  the  railroad  was 
constructed  over  the  right  of  way  described 
in  the  complaint,  and  that  the  railroad 
and  the  main  track  thereof  are  now  in  the 
same  location  in  which  they  were  at  the 
time  of  the  original  construction;  that  the 
predecessors  in  title  of  plaintiff  complied 
with  all  of  the  requirements  of  the  various 
acts  of  Congress  in  the  complaint  men- 
tioned, and  that  plaintiff  is  the  owner  of 
the  lands,  if  any,  conveyed  to  its  prede- 
cessor companies  under  and  by  virtue  of 
the  said  acts  of  Congress;  that  the  land 
described  in  the  complaint  lies  within  200 
feet  of  the  center  of  the  main  track  of  the 
railroad,  but  outside  of  a  line  of  100  feet; 
that  the  railroad  is  part  of  the  railroad 
constructed  from  the  Missouri  river  at  the 
mouth  of  the  Kansas  river,  westward  to  a 
connection  with  the  main  line  of  the  Union 
Pacific,  as  authorized  by  the  acts  of  Con- 
gress, and  has  been,  since  its  construction, 
continuously  operated  as  a  railroad  in  con- 
nection with  the  main  line  of  the  Union 
c  Pacific  at  Cheyenne,  Wyoming.  That  de- 
^  fendants  withhold  possession  of  the  lands 
^  from* plaintiff,  and  that  possession  was  de-' 
manded  before  the  commencement  of  the 
Action. 

Judgment  of  nonsuit  was  moved  on  the 
l^rounds  stated  in  the  motion  to  dismiss; 
also  judgment  for  defendants.  Both  mo- 
tions were  denied,  and  plaintiff  was  ad- 
judged owner  in  fee  of  the  lands,  and  that 
defendants  had  no  right,  title,  or  interest 
therein.  Judgment  was  entered  according- 
ly. The  judgment  was  reversed  by  the 
«upreme  court  of  the  state.    133  Pac.  1037. 

The  supreme  court  decided  that  the  Kan- 
«a8  Pacific  became  vested  by  the  acts  of 
1862  and  1864  [13  Stat,  at  L.  356,  chap. 
216]  with  title  to  a  right  of  way  400  feet 
wide  through  the  land,  and  that  the  Union 
Pacific,  its  successor  in  title,  is  the  owner 
of  the  right  of  way.  The  court  rested  this 
conclusion  on  Stuart  ▼.  Union  P.  R.  Co. 
227  U.  S.  342,  57  L.  ed.  536,  33  Sup.  Ct. 
Rep.  338.  It  hence  decided  that  "the  de- 
termination of  the  court  of  the  facts  found 
upon  the  Issue  raised  by  the  first  defense 


was  ...  in  confoi^mity  with  the  de- 
cision of  the  Supreme  Court  of  the  United 
States."  And  the  supreme  court  also  de- 
cided that  the  district  court,  in  sustaining 
the  demurrer  to  the  second  defense  which 
pleaded  the  statute  of  limitations,  fol- 
lowed the  decision  of  this  court,  and  cited 
Kindred  v.  Union  P.  R.  Co.  94  C.  C.  A. 
112,  168  Fed.  653,  225  U.  S.  682,  56  L.  ed. 
1216,  32  Sup.  Ct.  Rep.  780;  Northern  P. 
R.  Co.  V.  Smith,  171  U.  8.  267,  43  L.  ed. 
160,  18  Sup.  Ct.  Rep.  794;  Northern  P.  R. 
Co.  V.  Ely,  197  U.  S.  1,  49  L.  ed.  639,  26 
Sup.  Ct.  Rep.  302;  Northern  P.  R.  Co.  ▼. 
Townsend,  190  U.  S.  267,  47  L.  ed.  1044, 
23  Sup.  Ct,  Rep.  671,  to  the  effect  that 
individuals  could  not  for  private  purposes 
acquire  by  adverse  possession,  under  state 
statutes,  any  portion  of  a  right  of  way 
granted  by  ihe.  United  States  to  a  railroad 
company.  "So,"  the  court  said,  "it  is 
plain  that  prior  to  June  24,  1912,  an  in- 
dividual could  not  acquire  title  to  any  por- 
tion of  the  400-foot  right  of  way  by  the 
statute  of  limitations  or  adverse  posses- 
sion, and  the  judgment  of  the  lower  court 
on  this  issue  was  correct."  But  it  was^ 
remarked  that  the  act  of  June  24th  [37  j 
Stat,  at  L.  138,  chap.  181],*though  passed < 
while  the  case  was  pending  on  appeal, 
nevertheless  applied  to  the  case,  on  the 
authority  of  certain  cases  which  were  cited. 

The  cited  cases  express  the  principle  that 
a  judgment,  though  not  erroneous  when 
rendered,  may  become  so  by  a  subsequent 
law.  Or  if  an  event  occurs  after  an  appeal 
which  makes  it  impossible  for  the  appel- 
late court  to  enforce  its  decision,  the  case 
will  be  dismissed.  United  States  v.  Peggy, 
1  Crancih,  103,  2  L.  ed.  49;  New  Orleans 
Flour  Inspectors  v.  Glover,  160  U.  S.  170, 
40  L.  ed.  382,  16  Sup.  Ct.  Rep.  321,  161 
U.  S.  101,  40  L.  ed.  632,  16  Sup.  Ct.  Rep. 
492;  Dinsmore  v.  Southern  Exp.  Co.  183 
U.  S.  116,  46  L.  ed.  Ill,  22  Sup.  Ct.  Rep. 
46.  Two  of  the  members  of  the  court  dis- 
sented and  expressed  the  view  that  as  the 
judgment  of  the  lower  court  was  "in 
strict  conformity  with  the  decisions  of  the 
Supreme  Court  of  the  United  States,  and 
therefore  when  rendered  was  not  errone- 
ous," it  was  the  duty  of  the  court  to  af- 
firm it. 

In  deciding  that  the  act  of  June  24th 
was  controlling,  the  supreme  court  of  Colo- 
rado necessarily  gave  retrospective  opera- 
tion to  the  act.  This  was  error.  Union 
P.  R.  Co.  V.  Laramie  Stock  Yards  Co. 
[231  U.  S.  100,  68  Li.  ed.  — ,  34  Sup.  Ct. 
Rep.  101]. 

It  was  contended  in  that  case  that  the 
grant  of  the  right  of  way  was  only  a 
grant  of  the  right  to  use;  and  that  when- 
ever and  if  not  so  used,  or  for  any  reason 
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became  forfeited,  it  would  revert  to  the 
grantor.  It  waa  recognized  that  to  en- 
force the  forfeiture  and  convey  the  right 
which  had  reverted,  some  act  of  the  United 
States  was  necessary.  This  condition,  it 
was  contended,  was  satisfied  by  the  act  of 
June  24th,  enacted,  it  was  further  con- 
tended, under  the  power  reserved  to  Con- 
gress by  the  acts  of  1862  and  1804,  to 
alter  or  amend  the  charters  of  the  com- 
panies. We  rejected  the  contention,  and 
we  said,  besides,  that  even  if  the  act  be 
•o  regarded,  its  effect  was  to  be  determined 
by  the  time  it  was  intended  to  operate, 
whether  retrospectively  or  prospectively. 
V-  What  we  said  is  applicable  here.  It  is 
•  contended  here  that  the^right  of  way  was 
derived  through  the  act  of  July,  1862,  and 
that  the  title  granted  to  the  companies 
"was  a  fee  upon  limitation,  and  that  the 
estate  continued  so  lony  (M,  or  while,  the 
railroad  companies  continued  to  use  the 
land  granted  for  railroad  purposes,  and 
terminated  ipso  facto  by  the  cessation  of 
such  use."  ^nd  it  is  further  contended 
that  no  act  was  necessary  upon  the  part 
of  the  United  States  to  work  the  forfeit 
tare,  or  reinvest  the  United  States  with 
complete  title  to  the  land  granted. 

The  bearing  of  the  first  contention  we 
shall  presently  consider;  the  other  has  no 
foundation  in  the  granting  acts  nor  in  the 
decisions  interpreting  them,  some  of  which 
are  cited  above.  It  is  opposed  by  the  act 
of  June  24th,  which  leaves  the  right  of 
way  as  originally  granted  and  to  the  ex- 
tent granted  in  the  railroad  companies, 
except  where  tliey  had  theretofore  conveyed 
parts  of  the  same,  and  where  parts  of  it 
shall  be  held  by  adverse  possession. 

It  is,  however,  contended  that  if  some 
act  of  the  United  States  was  necessary  to 
effect  a  forfeiture  of  the  right  of  way,  the 
act  of  June  24,  1912,  was  sufiicient  for  that 
purpose.  If  this  be  conceded,  arguendo, 
and  if  it  be  also  conceded  that  the  grant  of 
the  right  of  vray  was  of  a  limited  fee,  we 
are  brought  to  a  consideration  of  the  effect 
of  the  act, — ^whether  it  applies  to  a  past 
or  a  future  possession;  and  we  have  de- 
cided that  it  applies  to  the  latter.  Union 
P.  R.  Co.  V.  Laramie  Stock  Yards  Co. 

This  conclusion  is,  of  course,  contested 
by  defendants  in  an  argument  which  it  is, 
however,  unnecessary  to  answer  in  detail. 
It  is  asserted  that  the  act  "operates  in 
prcBsenti  in  so  far  as  it  conveys  the  re- 
versionary interest  of  the  United  States  to 
the  persons  entitled  to  the  benefit  of  the 
act.  or  confirms  their  pre-existing  titles." 
Special  emphasis  is  put  upon  the  words 
^is  claimed*'  of  the  act  as  necessarily  in- 
tended to  apply  to  titles  claimed  at  the 
time  of  the  passage  of  the  act  by  adverse 
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possession.  "Such^titles,"  it  is  said,  "must* 
have  been  initiated  prior  to  the  enactment 
of  the  act."  For  that  reason,  it  is  further 
said,  "the  act  cannot  be  said  to  be  retro- 
spective, because  the  language  used  simply 
designates  the  classes  of  persons  to  whom 
confirmatory  grants  are  made."  But  these 
considerations  are  simply  the  result  of 
dwelling  upon  the  literal  terms  of  the  act. 
But  this  is  obnoxious  to  the  rule  of  the 
cases.  Courts  will  not,  as  we  have  seen, 
enforce  a  literal  interpretation  when  by 
doing  so  antecedent  rights  are  affected  or 
human  conduct  given  a  consequence  it  did 
not  intend.  Such  a  purpose  the  courts 
refuse  to  assign  to  the  legislature  unless 
compelled  by  language  explicit  and  impera- 
tive. And  we  have  pointed  out  that  we 
are  repelled  from  so  doing  by  grave  doubts 
of  its  legality  as  well  as  of  its  justice. 
These  considerations  need  not  be  further 
expanded.  Their  strength  has  been  pointed 
out  and  their  sufficiency  to  prevail  over  a 
literal  interpretation  of  a  statute. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistent 
with  this  opinion. 

Mr.    Justice    Hughes    dissents. 

Mr.  Justice  Holmes  and  Mr.  Justlos 
Pitney  took  no  part  in  the  decision. 


(231  U.  8.  213) 
UNION  PACIFIC  RAILROAD  COMPANY, 

Plff.  in  Err., 

V. 

MARTIN     V.     SIDES     and     Walter     W. 

Scherrer. 

This  case  is  governed  by  the  decision  in 
Union  P.  R.  Co.  v.  Snow,  ante,  104 

[No.  683.] 

Submitted  October  14,  1913.     Decided  De- 
cember 1,  1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  of  Arapahoe  County,  in  that  state, 
in  favor  of  plaintiff  in  an  action  of  eject- 
ment. Reversed  and  remanded  for  further 
proceedings. 

Bee  same  case  below,  55  Colo.  174,  133 
Pac.  1040. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  H.  Loom  Is,  C.  C.  Dorsey, 
and  E.  I.  Thayer  for  plaintiff  in  error. 

Messrs.  Milton  Smith,  Charles  R, 
Brock,  and  W.  H.  Ferguson  for  defend- 
ants in  error. 
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•    •Mr.    Justice    McKenna    delivered    the 
opinion    of  the  court: 

Action  in  ejectment,  brought  by  plain- 
tiff in  error,  called  here  plaintiff,  against 
defendants  in  error,  here  called  defendants, 
in  the  district  court  of  Arapahoe  county, 
state  of  Colorado. 

Except  as  to  the  description  of  the  land 
the  complaint  is  substantially  the  same  as 
that  in  No.  (i82  1231  U.  S.  204,  58  L.  ed.  — , 
34   Sup.   Ct.   Rep.   104],   and   presents   the 
same   legal    rights    and    titles.     Defendant 
Sides  demurred  to  the  complaint;  Scherrer 
denied  being  in  possession  of  the  land  and 
disclaimed  any  claim  to  it.     The  demurrer 
was  overruled  and  Scherrer  answered,  set- 
ting  up   defenses   which   are   in    substance 
the  same  as  in  No.  682.     To  the  defenses 
plaintiff  filed  demuriers,  which  were  sus- 
tained.    Sides  elected  to  plead  no  further, 
and  the  case  coming  on  for  trial  and  cer- 
tain  facts  being  agreed  upon   as  testified 
to,   objection  to  the  materiality  of  which 
was    made,    motions    to    dismiss    and    for 
judgment  were   also  made   and   overruled. 
Judgment    was    entered    for    plaintiff.      It 
was  reversed  by  the  supreme  court  of  the 
state,  for  the  reasons  stated  in  its  opinion 
in  Snow  v.  Union  P.  R.  Co..  55  Colo.  1T5, 
133  Pac  1037 ;  that  is.  No.  (iS2  [231  U.  S. 
204,  58  L.  ed.  — ,  34  Sup.  Ct  Rep.  104],  65 
Colo.  174,  133  Pac  1040. 

This  case  was  submitted  with  No.  682, 
involves  the  same  questions,  and  is  deter- 
mined by   its  decision. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistent 
herewith. 

Mr.   Justice   Hughes   dissents. 

Mr.  Justice  Holmes  and  Mr.  Justice 
Pitney  took  no  part  in  the  decision. 


(231  U.  S.  171) 

MARCELINO  TORRES  ZAYAS,  Appt.  and 

Plff.  in  Err., 

V. 

LOTHROP,    LUCE,    k    COMPANY,    Pedro 
Juan  Rosaly  y  Capo,  and  Alice  Lothrop. 

Courts   (5  387*)— From   Porto   Rico   Su- 
preme Court— Mode  of  Review. 

1.  Appeal,  and  not  writ  of  error,  is  the 

proper  method  of  obtaining  a  review  in  the 

Federal  Supreme  Court  of  a  decree  of  the 

supreme  court  of  Porto  Rico,  which  affirmed 

a  decree  of  a  district  court  in  a  suit  tried 

without  a  jury,  to  set  aside  a  judicial  sale 

in  proceedings  to  foreclose  a  mortgage. 

tEA.  Note.— For  other  casdH,  nee  Courts,  Cent. 
Dig.  H  1082-1037 ;    Dec.  Dig.  S  887.*] 

GoiTBTS  (I  387*)— Scope  of  Review— Ques- 
tions Not  Raised  Below. 

2.  A    contention    that    the    summary    or 


executory  process  provided  by  the  Porto 
Rico  mortgage  law  for  the  foreclosure  of 
a  mortgage  was  so  deficient  in  notice,  or 
so  wanting  in  opportunity  to  defend,  aa  to 
cause  such  law  to  be  repugnant  to  the  due 
process  of  law  clause  of  U.  S.  Const.,  6th 
Amend.,  cannot  be  considered  by  the  Federal 
Supreme  Court  on  an  appeal  from  the 
supreme  court  of  Porto  Rico,  where  that 
question  was  not  and  could  not  have  been 
considered  by  the  latter  court,  because  it 
was  not  raised  in  the  trial  court. 

[BJd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  ff  1032-1037 ;    Dec.  Dig.  f  387.*] 

Mortqaoes  (I  197*)— Construction— Pbo- 
lUBiTiNQ  Future  Advances. 

8.  A  clause  in  a  mortgage  by  which  it 
was  agreed  that  the  crops  made  by  the 
mortgagor  should  be  shipped  to  the  mort- 
gagees, who  should  sell  them,  applying  the 
proceeds  first  to  the  interest,  and  then  to 
the  principal  of  the  debt,  did  not  prevent 
the  mortgagees  from  advancing  to  the  mort- 
gagor, at  his  request,  sums  to  aid  him  in 
making  a  crop,  and  thus  to  enable  him 
to  carry  out,  instead  of  disregarding,  the 
letter  and  spirit  of  the  contract. 

[Ed.  Note.~For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  608-511;    Dec.  Dig.  I  197.*] 

Courts  (|  387*)  —  From  Porto  Rico  Su- 
preme Court— Question  Reviewable  — 
Statutory  Construction. 
4.  The    conclusion     of    the    Porto     Rico 
supreme    court    that    the    Code    of    Civil 
Procedure  in  force  at  the  time  of  bringing 
a  suit  to  foreclose  a  mortgage,  to  tlie  extent 
that    it    directed    service    of   citation    and 
summons  in  ordinary  cases,  was  not  cumu- 
lative nor  applicable  to  proceedings  under 
the  mortgage  law,  will  be  followed  by  the 
Federal  Supreme  Court  on  appeal,  in  the 
absence  of  a  clear  conviction  that  error  was 

committed  in  so  ruling. 

[Ed.  Note.— For  other  cases?,  pee  Courts,  C«lii. 
Dig.  S8  1032-1037 ;    Dec.  Dig.  {  387.*] 

MORTOAQBB  (f  687*)— JUDICIAL  SALB—CoL- 

luATERAL  Attack. 
6.  A  mortgagor  who,  so  far  as  the  public 

record  wafl  concerned,  had  parted  with  his 
title,  although  by  a  fictitious  and  simulated 
sale,  has  no  standing  to  challenge  the 
regularity  of  the  proceedings  by  which  the 
mortgage  was  enforced  against  the  record 
owner,  and  the  property  judicially  sold. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  Si  1685.  1683H.  1687,  1688;  Dec.  Dig. 
S  687.*] 

[No.  17.] 

Argued    October    31,    1013.      Decided    De- 
cember  1,   1013. 


APPEAL  from  and  in  error  to  the  Supreme 
Court  of  Porto  Rico  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  for  the  Judicial  District  of  Ponce, 
dismissing  a  suit  to  set  aside  a  judicial 
sale  in  proceedings  to  foreclose  a  mortgage. 
Writ  of  error  dismissed.  Judgment  af« 
firmed  on  appeal.: 

See  same  case  below,  16  P.  R.  R.  172. 

The  facts  are  stated  in  the  opinion. 


*For  other  cases  see  same  topic  ft  §  mttmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Mr.  C  M.  Boerman  for  appellant  and 
plaintiff  in  error. 
Mr.  Malcolm  Donald  for  appellees  and 
M  defendants  in  error. 

~  •Mr.    Chief   Justice   White   delivered   the 
opinion  of  the  court: 

The  plain tifT  in  error,  Maroelino  Torres, 
in  January,  ]908,  brought  this  suit  to  set 
aside  a  sale  of  real  estate,  made  in  judicial 
proceedings  of  a  summary  or  executory 
character,  for  the  foreclosure  of  a  mort- 
gage and  to  recover  the  property  with 
fruits,  revenues,  and  damages.  The  right 
to  the  relief  sought  was  based,  broadly 
•peaking,  upon  the  following  grounds:  (a) 
the  prematurity  of  the  suit  to  foreclose 
because  there  was  nothing  due  when  the 
proceedings  were  commenced;  (b)  the  ab- 
sence of  a  necessary  party;  (c)  yices  in 
the  proceedings,  of  such  a  character  as  to 
^  cause  them  to  be  absolutely  void.  The 
J;  trial  court  dismissed  the  suit.  On  appeal, 
*  the  supreme  court  of  Porto  Rioo*  affirmed, 
and  it  is  to  reverse  such  judgment  that 
the  writ  of  error  and  the  appeal  in  this 
record  were  prosecuted.  Having  the  power 
to  review  only  by  appeal.  (Garzot  v.  Rioi^ 
de  Rubio,  209  U.  8.  283,  62  L.  ed.  794,  28 
Sup.  Ct.  Rep.  548),  the  writ  of  error  is 
dismissed  and  we  consider  the  case  on  the 
appeal. 

The  court  below  directed  attention  to  the 
•lovenly  and  ill-arranged  record,  but  de- 
•pite  its  admonition  nothing  seems  to  have 
been  done  to  rearrange  the  record  for  the 
purposes  of  review  by  this  court.  We  are 
not  authorized  to  re-examine  the  evidence, 
but  a  statement  of  facts  made  by  the  court 
below;  and  in  a  case  where  there  was  no 
such  statement  our  duty  would  be  to  affirm, 
because  it  would  be  impossible  to  decide 
that  error  had  been  committed.  There  is 
a  statement  of  facts  in  the  record,  but  it 
is  unsatisfactory  in  many  respects,  since 
in  matters  which  are  important  it  is  silent 
where  it  should  speak,  and  in  negligible 
matters  speaks  with  unnecessary  prolixity, 
being  confusedly  arranged,  and  in  impor- 
tant particulars  but  states  evidentiary 
facts,  without  any  attempt  to  find  the  ulti- 
mate fact  properly  to  be  deduced  from  the 
stated  evidence.  We  mention  these  sub- 
jects in  order  to  direct  the  attention  of 
the  court  below  to  them,  and  to  avoid  the 
making  of  like  statements  of  fact  in  the 
future.  As  the  court  delivered  a  full  opin- 
ion which  throws  light  on  the  statement, 
and  as  in  substance  our  conclusion  will  be 
rested  upon  documents  which  are  uncon- 
tro verted  and  facts  which  are  clearly  found 
by  the  court  below  and  are  undisputed,  we 
come  to  dispose  of  the  case,  giving,  as  a 
prelude,  a  statement  which  we  deem  neces- 


sary to  an   understanding  of  the  matters 
for  decision. 

Torres  owed  a  debt  of  $47,000  to  W.  S. 
H.  I.othrop,  which  Torres  had  assumed  in 
1898  on  the  purchase  of  certain  real  estate 
upon  which  the  debt  was  secured  by  a 
conventional  mortgage.  The  firm  of  De 
Ford  &  Company  had  acquired  this  debt^ 
from  Lothrop,  and  in  February,  1901,  gaven 
Torres  an  extension  of  four  years  to*  Feb- • 
ruary,  1905,  new  notes  being  furnished  as 
evidence  of  the  debt,  bearing  10  per  cent 
interest,  payable  annually,  and  the  notes 
being  secured  by  a  conventional  mortgage 
on  two  pieces  of  property  belonging  to 
Torres,  and  upon  a  third  piece  belonging 
to  a  commercial  firm  who  intervened  in 
the  act  and  mortgaged  its  property  to  se- 
cure the  debt  of  Torres.  By  the  ninth 
clause  of  the  act  of  mortgage  it  was  agreed 
that  the  crops  made  by  Torres  on  the  prop- 
erty mortgaged  by  him  should  be  shipped 
to  De  Ford  &  Company,  who  should  sell 
them,  applying  the  proceeds  first  to  the  in- 
terest and  then  to  the  principal  of  the 
debt.  The  mortgage,  while  indivisible  aa 
between  the  parties,  was  as  to  third  per* 
sons  made  divisible,  a  specific  portion  of 
the  debt  being  assigned  to  each  of  the 
three  properties.  The  original  mortgage 
due  by  Torres  was  canceled  and  erased  on 
the  execution  of  the  new  one.  The  crops 
were  shipped  to  De  Ford  &  Company  in 
1902  and  1903,  and  were  sufficient  to  pay 
the  interest.  In  the  crop  year  1904,  Torres 
solicited  advances  from  De  Ford  &  Com- 
pany to  enable  him  to  make  his  crop,  and 
acceding  to  his  request  the  firm  either  di- 
rectly advanced  or  paid  off  advances  made 
by  others,  charging  the  same  to  Torres, 
When  the  crops  came  in  and  were  sold, 
their  proceeds  were  inadequate  to  pay  these 
advances  and  the  interest.  They  were  im- 
puted primarily  to  the  advances,  leaving 
the  interest  unpaid,  this  being  done  with 
the  assent  of  Torres,  who  had  month  I  v  ac- 
counts  rendered  him,  and  made  no  objec- 
tion whatever  to  the  debiting  of  advances 
or  the  imputation  of  payment.  The  inter- 
est for  1904  remained  unpaid,  and  a  suit 
to  foreclose  the  mortgage  was  commenced 
by  a  summary,  or  executory  process,  in  ac- 
cordance with  the  local  mortgage  law. 
There  was  filed  with  this  suit  a  certificate 
reciting  that  the  mortgaged  property  stood 
upon  the  public  records  in  the  name  of 
Torres,  this  certificate  having  been  issued 
by  the  registering  office  a  day  or  two  be- 
fore the  commencement  of  the  suit.  On 
the  day  the  foreclosure  suit  was  filed,^ 
•whether  before  or  after  does  not  appear,* 
Torres  sold  the  property  to  Alvarado  for 
a  small  sum  in  cash  and  a  large  amount 
secured  by  mortga^jl,  and  thla  deed  of  sale 
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was  put  upon  the  registry  before  any  cau- 
tionary notice  of  the  suit  was,  or  could 
have  been,  recorded.  Conformably  to  law, 
the  court  ordered  a  demand  made  upon 
Torres,  notifying  him  of  the  suit,  and  call- 
ing upon  him  to  pay  the  debt  within  thirty 
days,  in  default  of  which  the  property 
would  be  sold.  Although  he  was  served 
with  this  notice,  Torres  ostensibly  took  no 
lieed  of  the  proceedings,  but  Alvarado,  as 
tlje  registered  owner  of  the  property,  filed 
a  petition  to  enjoin  the  foreclosure  pro- 
ceedings on  grounds  which,  although  they 
are  not  fully  set  out  in  the  record,  it  is 
conceded  were  substantially  identical  with 
those  here  relied  upon.  No  injunction  was 
gi'anted,  and  the  suit,  having  been  twice 
called  for  hearing,  was  dismissed  for  want 
of  prosecution.  An  order  for  the  seizure 
of  the  property  was  in  due  season  awarded 
by  the  court,  as  was  also  another  order 
stating  the  amount  of  the  debt  and  direct- 
ing the  sale  of  the  property.  It  was 
seized,  advertised,  and  sold  by  the  marshal, 
and  bought  in  by  one  Rosaly,  who  assumed 
the  mortgage  sued  upon  in  the  foreclosure 
proceedings,  and  paid  a  small  cash  price. 
It  then  developed  that  the  deed  to  Alva- 
rado which  was  on  the  records  was  an 
insurmountable  obstacle  to  the  completion 
of  the  purchase  made  by  Rosaly  under  the 
foreclosure,  and  in  those  proceedings  he 
began  what  was  tantamount  to  an  hypothe- 
cary action  against  Alvarado  as  a  third 
possessor,  to  compel  him  to  pay  the  mort- 
gage debt  or  cancel  the  inscription  of  his 
deed  of  purchase.  Alvarado  appeared  in 
these  proceedings,  admitted  that  he  could 
not  pay  the  mortgage  debt  and  could  not 
hold  the  property  unless  he  did,  that  he 
had  brought  his  suit  to  enjoin  and  had 
intentionally  abandoned  the  same,  and  con- 
sented to  the  erasure  of  the  inscription  of 
Hhis  deed  of  sale.  This  being  done,  the 
H  marshal  made  a  deed  to  Rosaly  in  con- 
*  firmation  of  the*  foreclosure  sale,  which 
was  duly  inscribed.  Subsequently,  Rosaly 
having  given  a  mortgage  in  favor  of  the 
firm  of  De  Ford,  Luce,  &  Company,  who 
were  the  successors  in  right  of  De  Ford  & 
Company,  by  legal  proceedings  obtained  an 
erasure  of  the  inscription  of  the  Torres 
mortgage  which  he,  Rosaly,  had  assumed 
at  the  foreclosure  sale,  on  the  ground  that 
the  same  had  been  discharged. 

A  little  more  than  a  year  after,  that  is, 
on  the  20th  of  April,  1907,  Torres  and 
Alvarado,  in  a  notarial  act,  rescinded  the 
sale  which  had  apparently  taken  place  be- 
tween them,  it  being  recited  in  the  act 
that  the  rescission  was  the  result  of  an 
agreement  which  had  taken  place  between 
the  parties  in  1005,  and  that  it  was  caused 
by  the  refusal  of  the  %'ife  of  Alvarado  to 


join  in  the  mortgage  which  was  given  by 
him  in  the  deed  of  sale. 

Eight  months  afterwards,  as  we  have 
seen,  in  January,  1908,  Torres  commenced 
this  suit  upon  the  general  grounds  which 
we  have  at  the  outset  outlined.  The  as- 
signments of  error  which  are  relied  upon 
to  reverse  the  judgment,  affirming  the  ac- 
tion of  the  trial  court,  in  dismissing  the 
suit,  are  nineteen  in  number.  While  we 
think  their  inherent  weakness  is  apparent 
from  the  facts  which  we  have  just  stated* 
we  briefly  notice  them. 

1st.  The  summary  or  executory  process 
provided  by  tlie  mortgage  law,  which  was 
followed  in  fcicdosing  the  Torres  mort- 
gage, it  is  insisted  was  so  deficient  in  no- 
tice, or  so  wanting  in  opportunity  to  de- 
fend, as  to  cause  that  law  to  be  repugnant 
to  the  due  process  clause  of  the  Constitu- 
tion of  the  United  States.  Without  paus- 
ing to  apply  the  elementary  doctrine  that 
the  due  process  clause  does  not  control  the 
mere  forms  of  procedure  provided  only  the 
fundamental  requirements  of  notice  and 
opportunity  to  defend  are  afforded  (Louis- 
ville &  N.  R.  Co.  V.  Schmidt,  177  U.  S. 
230,  44  L.  ed.  747,  20  Sup.  Ct.  Rep.  620), 
and  without  stopping  to  indicate  how 
clearly  these  fundamental  rights  were  pro-g^ 
vided  for,  as  demonstrated  by  the  facta  J^ 
which  we  have  enumerated,  we 'think  it* 
suffices  to  say  that  it  does  not  appear  that 
the  contention  of  want  of  due  process  was 
urged  either  upon  the  trial  court,  or  was 
assigned  as  error  in  the  court  below,  or 
was  passed  upon  by  that  court.  And  as 
in  its  opinion  in  this  case  concerning  an- 
other subject,  the  court  below  pointed  out 
that  it  was  without  authority  to  consider 
errors  complained  of  which  were  not  pre- 
sented to  the  trial  court,  it  follows  that, 
in  any  view^,  it  could  not  be  held  that  the 
court  below  erred  in  deciding  a  matter 
which  it  did  not  decide,  and  which  it  had 
no  authority  to  pass  upon. 

2d.  It  is  contended  that  the  ninth  clause 
of  the  act  of  mortgage  of  1901  was  man- 
datory, and  prohibited  the  firm  of  De  Ford 
&  Company  from  advancing  to  Torres,  at 
his  request,  money  to  make  his  crop  for 
the  year  1904,  and  therefore  snch  advances 
were  not  properly  c'^^rgeable  against  the 
proceeds  of  the  crop,  ;iiid  hence  the  interest 
was  paid  because  the  whole  proceeds  of  the 
crop,  if  so  imputed,  disregarding  the  ad- 
vances, would  have  been  adequate  to  have 
paid  the  interest.  But  we  think  the  court 
i>elow  was  right  in  refusing  to  sustain 
tliis  fictitious  payment  of  interest,  or  to 
uphold  the  construction  of  the  contract 
upon  which  it  was  based.  We  concur  with 
the  court  below  that  tlie  contract  did  not 
exclude  the  right  of  the  firm  to  advanoe 
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to  Torres  at  his  request,  sums  to  aid  him 
in  making  a  crop,  and  thus  to  enable  him 
to  carry  out,  instead  of  disregarding,  the 
letter  and  the  spirit  of  the  contract.  This 
Tiew,  of  course,  disposes  of  the  contention 
that  error  was  committed  in  admitting 
proof  of  the  agreement  to  noake  the  ad' 
Tanees  and  of  their  receipt  by  Torres,  and 
his  acquiescence  in  and  approval  of  the 
accounts  which  were  rendered  him  on  the 
subject. 

3d.  It  is  urged,  althouah  Torres  was 
fully  informed  of  the  institution  of  the 
foreclosure  proceedings  by  the  .  demand 
made  upon  him  under  the  order  of  court, 
^conformably  to  the  mortgage  law,  and  had 
^  the  opportunity  to  defend  afforded  by  that 
•  law,  nevertheless  the  proceedings* were  void 
because  no  copy  of  the  petition  of  foreclo- 
sure and  citation,  as  provided  by  the  Code 
of  Civil  Procedure  in  ordinary  cases,  was 
issued  and  served.  The  contention  is  based 
upon  the  proposition  that  the  Code  of 
Procedure  in  force  at  the  time  the  suit  to 
foreclose  was  brought^  to  tne  extent  that 
it  directed  service  of  citation  and  summons 
in  ordinary  canes,  was  cumulative  and  ap- 
plicable to  proceedings  under  the  mortgage 
law,  because  not  incompatible  with  such 
law.  But,  construing  and  applying  the 
local  law,  the  court  below  held  that  this 
contention  was  without  merit, — a  conclu- 
sion which  we  follow  in  the  absence  of  a 
elear  conviction  that  error  was  committed, 
which  is  far  from  being  the  case,  and  be- 
cause in  any  event,  for  reasons,  which  we 
shall  hereafter  state,  the  contention  was 
additionally  without  merit. 

4th.  We  group  under  this  paragraph  all 
the  other  errors  relied  upon,  specifying 
only  those  which  we  consider  of  impor- 
tance:  (a)  That  the  wife  of  Torres,  as  a 
widow  in  community,  was  not  made  a 
party  defendant  in  the  foreclosure  suit; 
(b)  that  the  notes  secured  by  the  mort- 
gage were  not  annexed  to  the  petition  to 
foreclose,  or  filed  therewith;  (c)  that  the 
order  of  the  court  directing  the  notice  of 
demand  was  signed  only  by  two  out  of  the 
three  judges  composing  the  court,  and  by 
an  attorney  at  law  who  was  then  acting 
as  judge  because  of  the  recusation  of  a 
member  of  the  court;  (d)  because  the  act 
of  mortgage  did  not  contain  a  specification 
of  value  or  appraisement  for  ^he  purposes 
of  foreclosure;  (e)  because  oi  an  asserted 
defect  in  the  advertisement  which  preceded 
the  sale;  (f)  because  of  the  absence  from 
the  foreclosure  record  of  the  order  find- 
ing the  amount  due,  and  directing  its  pay- 
ment. The  court  disposed  of  all  these  ob- 
jections separately  upon  considerations  of 
local  law,  which  we  see  no  reason  to 
reverse,  but  which  we  do  not  refer  to  in 


detail,  because,  in  addition  it  held  them  all 
untenable  upon  a  general,  and  we  think,  ^ 
conclusive,  ground  to  which  we  refer.  J 
*It  is  not  challenged,  as  pointed  out  by* 
the  court,  that  under  the  law  of  Porto 
Rico  the  state  of  the  public  record  as  to 
title  is  the  dominant  factor  controlling 
proceedings  for  the  foreclosure  of  a  mort- 
gage, and  therefore  that  the  one  in  whose 
name  a  property  stands  r^ecorded  upon  the 
public  records  is  the  essential  party  to  a 
proceeding  to  foreclose.  Nothing  could  bet- 
ter illustrate  the  correctness  of  these  prop- 
ositions than  do  the  proceedings  in  this 
case,  since  in  consequence  of  the  existence 
of  the  registry  of  the  title  in  Alvarado, 
resulting  from  the  sale  made  to  him  by 
Torres,  the  foreclosure  proceedings  against 
Torres  and  the  judicial  sale  thereunder 
were  inefficacious  to  transmute  the  title, 
and  it  became  essential  for  Rosaly,  the 
purchaser  at  such  sale,  to  commence  pro- 
ceedings to  enforce  the  mortgage  as  against 
Alvarado  as  a  third  possessor.  Applying 
.thesie  principles  the  court  held,  in  view  of 
the  existence  of  the  record  title  in  Alva- 
rado, of  his  suit  to  restrain  the  foreclosure 
proceeding,  and  its  dismissal  for  want  of 
prosecution,  of  the  steps  taken  against  him 
as  a  third  possessor,  and  his  admissions 
on  the  subject,  and  consent  to  the  erasure 
of  the  inscription  of  his  title,  that  the 
foreclosure  proceedings  were  binding,  and 
it  was  not  open  to  Torres,  who,  so  far  as 
the  record  was  concerned,  had  parted  with 
his  title,  to  assail  them  on  the  grnnnds 
which  we  have  stated.  The  correctness  of 
the  premise  and  of  the  conclnsion  itself, 
abstractly  considered,  is  not  denied,  but  it 
is  insisted  thai  they  are  here  inapplicable 
because  the  sale,  made  by  Torres  to  Alva- 
rado was  a  mere  fiction  or  simulation;  and 
one  of  the  matters  complained  of  which  we 
have  not  specified  is  that  error  was  com- 
mitted in  refusing  to  permit  proof  of  the 
simulation. 

The  court  below,  however,  considered 
and  disposed  of  the  alleged  distinction  in 
so  conclusive  and  succinct  a  manner  that 
we  adopt  and  place  our  own  conclusion 
upon  it:  ^ 

"Alvarado  was  the  record  owner  and  thefi 
ostensible  •owner.     He  not  only  had  a  duly' 
recorded  public  document  in  his  favor,  but 
he  had  begun  a  suit  similar  to  the  present 
one,   and   this  course  of  action  was   incon- 
sistent with  the  possession  by  anyone  else. 

"The  appellant  complains  that  the  court 
erred  in  not  permitting  him  to  show  that 
the  conveyance  made  from  Torres  Zayas  to 
Alvarado  was  fictitious  or  simulated.  anO 
that  the  real  party  in  interest  was  alwayfi^ 
Torres  Zayas.  We  cannot  see  that  the 
court   committed    an    error    in    refusing   to 
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admit  such  testimony;  at  most  Alvarado 
would  have  to  be  considered  as  the  agent 
or  representative  of  Torres  Zayas,  and  the 
maxim  qui  faoii  per  oluim  fadt  per  $e 
may  be  held  to  apply.  The  registry  system 
in  Porto  Rico  exists  to  apprise  purchasers 
and  others  who  are  the  true  owners  of 
property;  and  if  a  man,  after  treating  with 
the  apparent  owner,  may  still  have  his 
title  impugned  by  a  secret  agreement  ex- 
isting between  such  record  owner  and  the 
alleged  true  owner,  there  would  be  no  se- 
curity in  the  acquisition  of  property."  [16 
P.  R.  R-  181.] 
Affirmed. 


(231  U.  S.  IBS) 

UNITED  STATES,  Plff.  in  Err., 

V. 

JOHN  A.  DAVIS  and  William  B.  Davis. 

United  States  (8  121*)— Use  of  False  or 
Fbaudulent  Docukbnt»— Soldibb's  Ad- 
ditional Homestead  Riqht. 

False  and  fraudulent  documents  made 
and  used  in  support  of  a  fraudulent  claim 
under  U.  S.  Rev.  Stat.  §§  2304,  2307,  U.  S. 
Comp.  Stat.  1901,  pp.  1413,  1417,  to  a 
soldier's  additional  homestead  right,  whether 
forged  or  counterfeited  or  not,  are  embraced 
within  the  provision  of  §  5421  ( U.  S.  Comp. 
Stat.  1001,  p.  3667),  which  makes  criminal 
the  transmission  to,  or  presentation  at,  or 
the  causing  or  procuring  to  be  transmitted 
to,  or  presented  at,  any  office  or  officer  of 
the  government  of  the  United  States,  of  any 
deed,  power  of  attorney,  oi^er,  eertificate, 
receipt,  or  other  writing  in  support  of,  or  in 
relation  to,  any  account  or  claim,  with 
intent  to  defraud  the  United  States,  know- 
ing the  same  to  be  false,  altered,  forged,  or 
counterfeited. 

[Bd.  Note.— For  other  cases,  see  United  States. 
Cent  Dig,  §  109 ;   Dec  DIs.  I  liL*] 

[No.  395.] 

Argued    October    17,    1913.      Decided    De- 
cember 1,  1913. 

IK  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Missouri  to  review  a  judgment  quashing 
an  indictment  charging  a  conspiracy  to 
commit  an  offense  against  the  United  States. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Assistant  Attorney  Qeneral  Knaebel  for 
plaintiff  in  error. 

Messrs.  Thomas  M.  Seawell  and  Oscar 
0  T.  Hamlin  for  defendants  in  error. 

•    •  Mr.   Chief  Justice  White  delivered  the] 
opinion  of  the  court: 

The  indictment  charged  the  defendants 
under  Penal  Code,  §  37  (Rev.  Stat.  §  5440, 
U.  S.  Comp.  Stat.  1901,  p.  3676),  with  a 
conspiracy  to  commit  offenses  against  the 


United  States;  thai  is,  to  violate  fiS  28  and^ 
29  of  the  Penal  Code.|  These  sections,  lesv-^ 
ing*aside  additions,  irrelevant  to  this  case^* 
are  reproductions  of  9§  ^21  and  5479,  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901,  pp. 
3667,  3696),  in  force  in  1909  when  the  acta 
charged  were  committed.  All  the  overt  acts 
concerned  the  making  or  use  of  false  affi- 
davits and  documents,  in  support  of  a 
fraudulent  claim  for  land  under  Rev.  Stat. 
§§  2304  and  2307  (U.  S.  Comp.  Stat.  1901, 
pp.  1413,  1417),  giving  honorably  discharged 
soldiers  of  the  Civil  War  the  right  to  make 
an  additional  entry  under  the  circumstan- 
ces stated  in  the  statutes,  and  the  privilege 
also  conferred  upon  the  widow  of  such 
honorably  discharged  soldier  to  make  a 
claim  for  land  as  therein  provided.  In 
passing  on  demurrers,  the  court  treating  all 
the  counts  as  relating  solely  to  the  making 
and  use  of  documents  which  were  merely 
false  and  fraudulent,  but  not  forged,  and 
construing  S§  5421  and  5479,  Rev.  Stat  (U. 
S.  Comp.  Stat.  1001,  pp.  3G67,  3696),  and 
Penal  Code,  §§  28  and  29,  as  embracing 
only  documents  which  were  forged  and 
counterfeited,  held  that  none  of  the  counts 
charged  acts  embraced  by  the  provisions  in 
question,  and  therefore  the  indictment  was 
quashed  because  it  stated  no  offense  against 
the  United  States.  On  this  direct  appeal 
we  assume  the  correctness  of  the  meaning 
affixed  to  the  indictment  by  the  court  below, 
and  come  only  to  determine  whether  the 
statute  was  correctly  construed.  This  duty 
is  narrowed  by  a  concession  made  in  argu- 
ment by  the  government  to  the  effect  that 
the  construction  given  by  the  court  to  the 
statute  was  correct  except  as  to  the  last 
paragraph  of  fi  5421,  and  that  even  if,  as 
to  that  paragraph,  it  be  held  that  the  court 
below  was  wrong,  and  that  the  terms  of 
the  paragraph  include  affidavits,  documents, 
etc.,  which  were  merely  fraudulent,  and  not 
forged,  only  the  fourth  count  would  in  that 
contineencv  be  within  the  section.  This 
consequently  confines  the  issue  to  a  con- 
sideration of  the  third  paragraph  of  the 
section.  For  convenience  of  reference  the  op 
entire  section  is  in  the  margin.! 

*  Coming  to  the  text  of  the  third  para-* 
graph,  we  think  it  is  at  once  apparent  that 
its  provisions  are  so  comprehensive  as  to 
prevent  us  from  holding  that  they  include 
only  documents  which  are  forged  or  counter- 
feited, and  hence  exclude  all  other  docu- 
ments,   however    fraudulent    they    may   be. 

tSec.  5421.  Every  person  who  falsely 
makes,  alters,  forges,  or  counterfeits,  or 
causes  or  procures  to  be  falsely  made,  al- 
tered, forged,  or  counterfeited,  or  willingly 
aids  or  assists  in  the  false  making,  alter- 
inpr,  for<ring,  or  countorfeitinc.  any  deed, 
power    of    attorney,    order,    certificate,    re- 

t  Act  March  4,  1909,  c.  321.  35  Stat  1094 
(U.    S.    Comp.    St    Supp.    1911,    p.    1597) 
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Th9  ftll-embimeing  words  "mny  deed,  power 
of  attorney,  order,  certificate,  receipt,  or 
other  writing  in  support  of  or  in  relation 
to  any  account  or  claim  with  intent  to  de- 
frand  the  United  States,  knowing  the  same 
to  be  false,  altered,  forged,  or  counterfeited," 
leaye  room  for  no  other  conclusion.  The 
context  of  the  section  reinforces  this  view, 
since  the  contrast  between  the  narrow  scope 
of  the  first  two  paragraphs  and  the  en- 
larged grasp  of  the  third  shows  the  legis- 
lative intent,  after  fully  providing  in  the 
first  two  paragraphs  for  forged  and  coun- 
terfeited documents,  instruments,  etc.,  to 
reach  by  the  provisions  of  the  third  para- 
graph, any  and  all  fraudulent  documents, 
S  whether  forged  or  not  forged,  and  thus 
•  efficiently  to  deter  •from  committing  the 
wrong  which  it  was  the  purpose  of  the  sec- 
tion to  prohibit.  It  is  not,  however,  neces- 
sary to  fix  the  true  meaning  of  the  provi- 
sion by  a  resort,  as  an  original  question,  to 
its  text,  since  its  significance  has  been  au- 
thoritatively determined  contrary  to  the 
construction  adopted  by  the  court  below. 
The  section  represents  the  1st  section  of  the 
act  of  March  3,  1823,  3  Stat,  at  L.  771,  chap. 
38,  U.  S.  Comp.  Stat.  1001,  p.  3667,  the 
title  of  which,  ^An  Act  for  the  Punishment 
of  Frauds  Committed  on  the  Government  of 
the  United  States,"  manifests  the  purpose 
which  Congress  had  in  mind  in  enacting  it. 
As  long  ago  as  1850,  in  United  States  v. 
Staats,  8  How.  41,  12  L.  ed.  979,  the  court 
was  called  upon  to  determine  whether  an 
indictment  charging  the  transmission  of  a 
false  (but  not  forged)  affidavit  touching  a 
claim  for  pension  was  sustainable  under  the 


eeipt,  or  other  writing  for  the  purpose  of 
obtaining  or  receiving,  or  of  enabling  any 
other  person,  either  directly  or  indirectly, 
to  obtain  or  receive  from  the  United  States, 
or  any  of  their  officers  or  agents,  any  sum 
of  money; 

or  who  utters  or  publishes  as  true,  or 
causes  to  l>e  uttered  or  published  as  true, 
any  such  false,  forged,  altered,  or  counter- 
feited deed,  power  of  attorney,  order,  cer- 
tificate, receipt,  or  other  writing  with  in- 
tent to  defraud  the  United  States,  Icnowing 
the  same  to  be  false,  altered,  forged,  or 
counterfeited ; 

or  who  transmits  to,  or  presents  at,  or 
causes  or  procures  to  be  transmitted  to  or 
presented  at  any  office  or  officer  of  the  gov- 
ernment of  the  United  States,  any  deed, 
power  of  attorney,  order,  certificate,  re- 
ceipt, or  other  writing  in  support  of  or  in 
relation  to  any  account  or  claim  with  in- 
tent to  defraud  the  United  States,  knowing 
the  same  to  be  false,  altered,  forged,  or 
counterfeited,  shall  be  imprisoned  at  hard 
labor  for  a  period  of  not  less  than  one 
year  nor  more  than  ten  years;  or  shall  be 
imprisoned  not  more  than  five  years,  and 
flned  not  more  than  one  thousand  dollars. 


third  clause  of  the  section.  The  court  fully 
analyzed  the  statute,  and  while  conceding 
that  other  clauses  of  the  act  dealt  with 
forged  instruments  in  a  technical  sense, 
concluded  that  the  case  was  within  both  the 
letter  and  the  spirit  of  the  act,  and  there- 
fore that  the  acts  charged  in  the  indict* 
ment  constituted  an  offense  within  the  pro- 
visions of  the  law.  When,  then,  the  ques- 
tion before  us  is  determined  in  the  light  of 
the  text  of  the  third  paragraph  and  the 
context  of  the  section,  especially  as  eluci- 
dated by  the  ruling  in  the  Staats  Case, 
we  think  it  clearly  results  that  the  court  be- 
low was  wrong  in  the  construction  which 
it  gave  the  statute,  and  therefore  its  judg- 
ment must  be  reversed.  In  saying  this 
we  do  not  overlook  the  fact  that  in  the 
argument  for  the  defendant  in  error  it  is 
insisted  that  even  although  it  be  found  that 
the  construction  which  the  court  below  gave 
was  an  erroneous  one,  neverthelAss  its  judg- 
ment should  be  affirmed  because  from  other 
points  of  view,  the  statute,  if  rightly  con- 
strued, would  exclude  the  possibility  of 
holding  that  the  facts  charged  in  the  indict- 
ment were  within  its  terms.  But  without 
going  into  detail  on  this  subject,  we  con- 
tent  ourselves  with  saying  that,  in  our  a 
opinion,  all  the  propositions  *rc1ied  upon  • 
to  sustain  this  result  are  so  obviously  un- 
sound, or  so  plainly  concern  the  construc- 
tion of  the  indictment,  as  not  to  call  for 
particular  notice. 
Reversed. 


(221  U.  S.  Ul) 
NORTHERN   PACIFIC   RAILWAY   COM- 
PANY, Plff.  in  Err., 

V. 

JOSEPH  A.  HOUSTON. 

Public  Lands  (|  81  •)  —  Railroad  Land 
Grant  —  Indbmnitt  Selections  —  Ap- 

I'ROVAL. 

Lands  lawfully  embraced  in  a  list  of  in- 
demnity selections  filed  by  the  Northern 
Pacific  Railroad  Company  with  the  Land 
Department,  and  subsequently  approved  by 
the  Secretary  of  the  Interior,  were  not  sub- 
ject to  entry  or  purchase  under  the  Federal 
Land  laws  during  the  interim  between  the 
date  of  filing  and  the  date  of  such  approval. 

[Ed.  Note—For  other  cases,  eee  Public  Lands. 
Cent.  Dig.  SS  250-252;    Dec.  Dig.  S  «!.•] 

[No.  67.] 

Submitted    November    11,    1013.      Decided 
December  1,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State   of   Minnesota   to   review   a   judir- 
nient  which  afllrmed  a  judgment  of  the  Dis- 


•Tor  other  cases  see  same  topio  ft  I  inTifBm  la  Dee.  ft  Am.  Digs.  1907  to  dati^  ft  Rep*r  Indexes 
34  8.  C- 
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trict  Court  of  Morrison  County,  in  that 
state,  in  favor  of  plaintiff  in  a  suit  to  can- 
•eel  a  sale  of  land  lying  within  the  indem- 
nity limits  of  a  railroad  land  grant.  Re- 
versed and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  109  Minn.  273,  123 
'N.  W.  922,   18  Ann.  Cas.  325. 

Mr.  Charles  W.  Bnnn  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

r    *Mcmorandum  opinion  by  Mr.  Chief  Jus- 
tice \l7iUe,  by  direction  of  the  court: 

In  Northern  P.  R.  Co.  v.  Wass,  104  Minn. 
411,  116  N.  W.  937,  it  was  decided  that 
lands  claimed  under  an  indemnity  grant, 
and  described  in  lists  of  indemnity  selec- 
tions filed  in  the  appropriate  United  States 
Land  Office,  and  which  were  rightfully 
pending  for  action  by  the  proper  officer, 
were  nevertheless  subject  to  entry  by 
others,  to  the  destruction  of  the  right  to 
select,  and  to  the  frustration  of  the  gov- 
ernmental power  to  approve  the  selections 
and  award  the  land  under  the  granting 
law.  The  judgment  below,  which  is  now 
under  review,  was  expressly  rested  l^  the 
court  on  the  ruling  in  the  Wass  Case. 
Houston  v.  Northern  P.  R.  Co.  109  Minn. 
273,  123  N.  W.  922,  18  Ann.  Cas.  826. 
The  identity  between  the  controversies  here 
presented  and  the  one  which  was  passed  on 
in  the  Wass  Case  is  additionally  shown  by 
the  fact  that  it  is  stated  in  the  printed 
argument  on  behalf  of  the  railroad  com- 
pany, the  plaintiff  in  error,  there  being  no 
argument  on  behalf  of  the  defendant  in 
error,  that  the  land  involved  in  this  case 
was  covered  by  selections  made  at  the  same 
time  the  selections  which  were  involved  in 
the  Wass  Case  were  made,  and  were  em- 
braced in  the  identical  lists  which  were  the 
subject  of  contest  in  that  case.  But  since 
this  case  was  decided  by  the  court  below, 
its  ruling  in  the  Wass  Case  was  reviewed 
by  this  court  and  it  was  reversed,  thereby 
destroying  the  only  foundation  upon  which 
the  judgment  in  this  case  could  possibly 
rest.  Northern  Pacific  R.  Co.  v.  Wass,  219 
U.  S.  426,  55  L.  ed.  280,  31  Sup.  Ct.  Rep. 
321.  It  follows,  for  the  reasons  stated  in 
X  the  Wass  Case,  and  upon  the  authority  of 
«  that  case,  the  judgment  below  must  be*re- 
vcrsed  and  the  case  be  remanded  to  the 
court  below  for  further  proceedings  not  in- 
consistent with  the  opinion  in  the  Wass 
Case,  and  the  action  which  we  now  take  in 
apply inrr  the  decision  in  that  case. 
Reversed* 


Oct.  Tebic« 

(2S1  u.  8,  my 

PEOPLE  OP  THE  STATE  OF  NEW  YORK 

EX  REL.  AlklOSKEAG  SAVINGS  BANK 

OF      MANCHESTER,      l^W      HAMP- 

SHIRE,  PUT.  in  Err., 

▼. 

LAWSON  PURDY  and  Othe^,  Commission- 
ers of  Taxes  and  Assessments  of  the  City 
of  New  York. 


Taxation  (|  12*)— Evidence— Burden  of 
Proof-— Taxation— Discrimination. 

1.  An  owner  of  national  bank  shares  seek- 
ing to  overthow  a  state  taxation  system  on 
the  ground  that  it  discriminates  against 
holders  of  such  shares,  contrary  to  U.  S. 
Rev.  Stat.  §  5219,  U.  S.  Comp.  Stat.  1901,  p. 
3502,  assumes  the  burden  of  proving  such 
discrimination. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  80 ;   Dec  Dig.  I  li.*] 

Taxation  <§  12*)— National  Bank  Shares 
—Discrimination. 

2.  The  imposition  upon  the  basis  of  book 
values  of  a  1  per  cent  tax  upon  national 
bank  stock  unaer  the  New  York  tax  law 
(Laws  1909,  chap.  02)t,  which  forbids  any 
deductions  because  of  the  personal  indebted- 
ness of  the  shareholders,  such  as  are  al- 
lowed when  assessing  other  taxable  per- 
sonal property,  does  not  contravene  the 
provision  of  U.  S.  Rev.  Stat.  §  5219, 
U.  S.  Comp.  Stat.  1901,  p.  3502,  that  the 
taxation  shall  not  be  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens,  where 
shareholders  in  state  banks  are  subjected 
to  precisely  the  same  taxation,  and  a  sub- 
stantially similar  burden  is  imposed  upon 
shareholders  in  trust  companies  and  sav- 
ings banks  by  the  franchise  tax  of  1  per 
cent  on  the  capital  stock,  surplus,  and  un- 
divided profits  of  the  trust  companies,  and 
on  the  surplus  and  undivided  earnings  of 
the  savings  banks,  while  individual  bank- 
ers, who  are  entitled  to  the  privilege  of 
deduction  for  personal  debts,  are  taxed  at 
the  higher  general  tax  rate  locally  appli- 
cable upon  the  amount  of  capita]  invested 
in  the  banking  business 

[Bd.  Not©.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  30 ;    Dec  Dig.  5  12.*] 

Taxation  (fi  12*)— National  Bank  Shares 
— Discrimination*  . 

3.  The  taxing  scheme  of  N.  Y.  Laws  1909, 
chap.  62,  cannot  be  said  to  contravene  U. 
S.  Rev.  Stat.  §  5219,  U.  S.  Comp.  Stat.  1901, 
p.  3502,  forbidding  discrimination  affainst 
holders  of  national  hank  stock,  merely  be- 
cause in  individual  cases  it  may  result  that 
an  owner  of  shares  of  nationaf  bank  stock, 
who  is  indebted,  may  sustain  a  heavier  tax 
than  another  likewise  indebted,  who  has 
invested  his  monev  otherwise. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  30  ;    Dec.  Dig.  8  12.»] 

[No.  C.) 

Argued  December  4  and  5.  1912.     Decided 
December  1,  1913, 
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IN  ERROB  to  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  New  York 
County  to  review  a  judgment  entered  pur- 
suant to  the  mandate  of  the  Court  of  Ap- 
peals of  that  state,  which  aflfiTmed  a  judg- 
ment of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  which 
had  in  turn  affirmed  a  judgment  of  the  Su- 
preme Court  at  Special  Term,  dismissing  a 
proceeding  by  certiorari  to  review  the  deter- 
mination of  commissioners  of  taxes  and 
assessments,  refusing  to  cancel  an  assess- 
ment upon  national  bank  stock.     Affirmed. 

See  same  case  below  in  Appellate  Divi- 
sion, 134  App.  Div.  966,  119  N.  Y.  Supp. 
1139;  in  Court  of  Appeals,  108  N.  Y.  503, 
92  N.  E.  1096. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mas  well  Evarts  and  George 
Richards  for  plaintiff  in  error. 

Messrs.  William  Kerbert  Kingr,  Ijaw- 
8on  Pnrdy,  and  Archibald  R.  Watson  for 
defendants  in  error. 


*    *Hr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

The  question  presented  is  the  validity  of 
certain  taxes  imposed  in  the  year  1908  by 
the  taxing  officers  of  New  York  city  upon 
some  shares  of  stock  in  certain  national 
banking  associations  located  in  that  city, 
which  shares  were  owned  by  the  relator,  a 
New  Hampshire  corporation  doing  business 
in  its  home  state.  The  taxable  value  of  the 
shares  was  ascertained  by  the  commission- 
ers of  taxes  and  assessments,  in  accordance 
with  the  provisions  of  the  law  of  the  state 
of  New  York,  by  adding  together  the  capi- 
tal, surplus,  and  undivided  profits  of  each 
bank,  and  dividing  the  amount  by  the  num- 
ber of  outstanding  shares.  It  is  admitted 
that  at  the  time  of  the  making  of  this 
assessment  the  relator  owed  just  debts  ex- 
ceeding the  value  of  its  gross  personal  es- 
tate, including  its  bank  shares,  after  de- 
ducting therefrom  the  value  of  its  property 
taxable  elsewhere  and  the  value  of  its  prop- 
erty not  taxable  anywhere;  that  no  por- 
tion of  such  debts  had  been  deducted  from 
the  assessment  of  any  of  its  personal  prop- 
erty, other  than  the  bank  shares;  and  that 
no  portion  of  the  indebtedness  was  con- 
tracted in  the  purchase  of  nontaxable  prop- 
erty or  securities,  or  for  the  purpose  of 
evading  taxation.  Relator  made  applica- 
tion to  the  commissioners  of  taxes  and  as- 
sessments for  the  cancelation  of  the  assess- 
ment, upon  the  ground  that  it  was  entitled 
to  have  its  indebtedness  deducted  from  the 
assessed  valuation  of  the  bank  shares. 
This  application  was  denied,  a  proceeding 
bv  certiorari  taken  to  review  the  deter- 
miration  of  the  commissioners  was  dis- 
missed ai  the  special  term  of  the  supreme 


court  of  New  York;  the  appellate  division 
affirmed  the  dismissal  (134  App.  Div.  900, 
119  N.  Y.  Supp.  1139),  upon  the  authority 
of  People  ex  rel.  Bridgeport  Sav.  Bank  v. 
Feitner,  191  N.  Y.  88,  83  N.  E.  692,  and 
the  court  of  appeals  affirmed  the  order  of 
the  appellate  division,  upon  the  same  au- 
thority (198  N.  Y.  603,  92  N.  E.  1096). 
The  case  comes  here  by  writ  of  error  un-|, 
der  §  709,  Rev.  Stat.  (U.  S.  Comp.  Stat.|; 
1901,  p.  676) •  (Judicial  Code,  §  237  [36 • 
Stat,  at  L.  1166,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  227]  )>  ^pon  ^^^ 
ground  that  the  taxation  imposed  is  in 
violation  of  the  rights  of  the  relator  under 
§  6219,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901» 
p.  3602 ).t 

The  contention  of  the  plaintiff  in  error, 
made  in  the  state  tribunals  and  reiterated 
here,  is  that  the  taxes  are  invalid  because 
made  without  allowing  any  deduction  for 
relator's  debts,  as  alleged  to  be  allowed  by 
the  laws  of  New  York  in  the  case  of  other 
moneyed  capital  in  the  hands  of  individual 
citizens  of  that  state;  it  being  insisted 
that  inasmuch  as  the  debts  of  relator  ex- 
ceeded the  valuation  of  the  bank  shares, 
the  assessment  should  be  wholly  canceled. 

The  taxing  laws  in  force  at  the  time  the 
assessment  was  made  were,  in  the  follow- 
ing year,  consolidated  and  re-enacted  as 
the  "tax  law."  (Laws  1909,  chap.  62;  in 
effect  February'  17,  1909,  Consol.  Laws, 
chap.  60.)  Those  sections  that  are  deemed 
in  anywise  pertinent  to  the  matter  in  issue 
are  set  forth  in  full  in  the  margin. t 

tSec.  6219.  Nothing  herein  shall  prevent 
all  the  shares  in  any  association  from  be« 
ing  included  in  the  valuation  of  the  per^ 
sonal  property  of  the  owner  or  holder  of 
such  shares,  in  assessing  taxes  imposed  by 
authority  of  the  state  within  which  the 
association  is  located;  but  the  legislature 
of  each  state  may  determine  and  direct 
the  manner  and  place  of  taxing  all  the 
shares  of  national  banking  associations  lo- 
cated within  the  state,  subject  only  to  the 
two  restrictions,  that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  state,  and 
that  the  shares  of  any  national  banking 
association  owned  by  nonresidents  of  any 
state  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  not  else- 
where. Nothing  herein  shall  be  construed 
to  exempt  the  real  property  of  associations 
from  either  state,  county,  or  municipal 
taxes,  to  the  same  extent,  according  to  ita 
value,  as  other  real  property  is  taxed. 

t  Extracts  fhom  New  York  tax  law. 

Section  7: 

"S  7.  When  property  of  nonresidents  is 
taxable. — 1.  Nonresidents  of  the  state,  do^ 
ing  business  in  the  state,  either  as  prin- 
cipals or  partners,  shall  be  taxed  on  tho 
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•  •Sec.  21  provides  for  the  preparation  of 
the  assessment  roll,  and  requires  that  it 
shall  contain  separate  columns,  in  which 
the  assessing  officers  shall  set  down  tlie 
pertinent    items,    and,    among    others,    "4. 

^  In  the  fourth  column  the  full  value  of  all 
J:  the    taxable    personal    property    owned    by 

•  each  person  respectively,  after  deducting 
the  just  debts  owing  by  him."  This  pro- 
vision is  held  to  apply  equally  to  corpora- 
tions and  individuals  (People  ex  rel. 
Cornell  S.  B.  Co.  v.  Dederick,  161  N.  Y. 

el95,  55  N.  E.  027),  and  has  the  effect  of 
J§  allowing  a  deduction  of  the  amount  of  the 

•  debts  of  the^taxpayer  from  the  valuation 
of  his  general  personal  estate,  not,  how- 
ever, including  bank  shares,  which  are  dealt 
with  in  other  sections.  Sec.  23  requires  the 


chief  fiscal  officer  of  every  bank  or  banking 
association  organized  under  the  laws  of  the^ 
state  or  of  the  United  States  to  furnish  §§ 

•annually,  on  or  before  July  let,  to  the  as-* 
sessors  of  the  tax  district  in  which  its 
principal  office  is  located,  a  sworn  state- 
ment of  the  condition  of  the  bank  on  the 
1st  day  of  June  next  preceding,  stating 
the  amount  of  its  capital  stock,  surplus,  oo 

*and  undivided  profits,  the  number  of  shares,  ? 
and  the  names  and  residences  of  the  stock- 
holders, with  the  number  of  sliares  held 
by  each.  Sections  13  and  24  relate  to 
the  taxation  of  these  shares,  stockhold- 
ers in  state  and  in  national  banks  being 
treated  alike.  Section  13  takes  the  place 
of  §  13  of  the  tax  law  of  1806  (Laws,  1806, 
chap.  008,  p.  802).     Section  24  of  the  lat- 


capital  invested  in  such  business,  as  per- 
sonal property,  at  the  place  where  such 
business  is  carried  on,  to  the  same  extent 
as  if  they  were  residents  of  the  state." 

Sections  14  and  25: 

"§  14.  Place  of  taxation  of  individual 
bank  capital. — Every  individual  banker 
shall  be  taxable  upon  the  amount  of  capi- 
tal invested  in  his  banking  business  in 
the  tax  district  where  the  place  of  such 
business  is  located,  and  shall,  for  that  pur- 
pose, be  deemed  a  resident  of  such  tax 
district." 

"§  25.  Individual  banker,  how  assessed. 
«— Every  individual  banker  doing  business 
under  the  laws  of  this  state  must  report 
before  the  15th  day  of  June  under  oath  to 
the  assessors  of  the  tax  district  in  which 
any  of  the  capital  invested  in  such  banking 
business  is  taxable,  the  amount  of  capital 
invested  in  such  banking  business  in  such 
tax  district  on  the  Ist  day  of  June  pre- 
ceding. Such  capital  shall  be  assessed  as 
personal  property  to  the  banker  in  whose 
name  such  business  is  carried  on." 

Section  21: 

"§  21.  Preparation  of  assessment  roll. — 
They  shall  prepare  an  assessment  roll  con- 
taining nine  separate  columns,  and  shall, 
according  to  the  best  information  in  their 
power,  set  down: 

"1.  In  the  first  column  the  names  of  all 
the  taxable  persons  in  the  tax  district. 

"2.  In  the  second  column  the  quantity  of 
real  property  taxable  to  each  person,  with 
a  statement  thereof  in  such  form  as  the 
commissioners  of  taxes  shall  prescribe. 

"3.  In  the  third  column  the  full  value  of 
such  real  property. 

"4.  In  the  fourth  column  the  full  value 
of  all  the  taxable  personal  property  owned 
by  each  person  respectively  after  deducting 
the  just  debts  owing  by  him.     .     .     ." 

Section   13: 

"§  13.  Stockholders  of  bank  taxable  on 
shares. — The  stockholders  of  every  bank  or 
banking  association  organized  under  the 
authority  of  this  state,  or  of  the  United 
States,  shall  be  assessed  and  taxed  on  the 
value  of  their  shares  of  stock  therein;  said 
shares  shall  be  included  in  the  valuation  of 


the  personal  property  of  such  stockholders 
in  the  assessment  oi  taxes  in  the  tax  dis- 
trict where  such  bank  or  banking  associa- 
tion is  located,  and  not  elsewhere,  whether 
the  said  stockholders  reside  in  said  tax 
district  or  not." 

Section  23: 

"%  23.  Banks  to  make  repoTt.^The  chief 
fiscal  officer  of  every  bank  or  banking  asso- 
ciation organized  under  the  authority  of 
this  state,  or  of  the  United  States,  shall, 
on  or  before  the  1st  day  of  July,  in  each 
year,  furnish  the  assessors  of  the  tax  dis- 
trict in  which  its  principal  office  is  located 
a  statement  under  oath  of  the  condition  of 
such  bank  or  banking  association  on  the 
1st  day  of  June  next  preceding,  stating  the 
amoant  of  its  authorized  capital  stock,  the 
number  of  shares,  and  the  par  value  of  the 
shares  thereof,  the  amount  of  stock  paid 
in,  the  amount  of  its  surplus  and  of  its 
undivided  profits,  if  any,  a  complete  list  of 
the  names  and  residences  of  its  stockhold- 
ers, and  the  number  of  shares  held  by  each. 
.  .  .  The  list  of  stockholders  furnished 
by  such  bank  or  banking  association  shall 
be  deemed  to  contain  the  names  of  the  own- 
ers of  such  shares  as  are  set  opposite  them, 
respectively,  for  the  purpose  of  assessment 
and  taxation." 

Section  24: 

''§  24.  Bank  shares,  how  assessed. — ^In 
assessing  the  shares  of  stock  of  banks  or 
banking  associations  organized  under  the 
authority  of  this  state  or  the  United  States, 
the  assessment  and  taxation  shall  not  be  at 
a  greater  rate  than  is  made  or  assessed 
upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  this  state.  The 
value  of  each  share  of  stock  of  each  bank 
and  banking  association,  except  such  as 
are  in  liquidation,  shall  be  ascertained  and 
fixed  by  adding  together  the  amount  of  the 
capital  stock,  surplus,  and  undivided 
profits  of  such  bank  or  banking  associa- 
tion, and  by  dividing  the  result  by  the 
number  of  outstanding  shares  of  such  bank 
or  banking  association.  The  value  of  each 
share  of  stock  in  each  bank  or  banking 
association  in  liquidation  shall  be  ascer- 
tained  and   fixed  by  dividing  the  aetoml 
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eeter  act  was  amended  by  Laws  1901,  chap. 
S550;    Laws    1902,   chap.   126;    Laws    1903, 

*  chap.  267;  Laws  1907,*cbap.  739;  and  in 
its  final  form  became  §  24  of  the  tax  law 
of  1909.  In  this  form  §  24  is  evidently  a 
more  recent  enactment  than  $  13,  and,  so 
far  as  inconsistent,  impliedly  repeals  it. 
The  provision  of  §  13  for  taxing  bank 
■bares  in   the  district  where  the  bank  is 

^located  remains   in  force.    It  will   be  ob- 
J^ served  that  §  24  declares   (in  obedience  to 

•  S  5219,  Rev.  Stat.  [U.  S.  Comp.  Stat.  1901, 
p.  3502]  )  that  *'the  assessment  and  tax- 
ation shall  not  be  at  a  greater  rate  than 
is  made  or  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens 
of  this  state;"  that  the  valuation  of  the 
■bares  of  going  concerns  is  to  be  ascertained 


by  dividing  the  amount  of  capital  stock, 
surplus,  and  undivided  profits  by  the  num- 
ber of  shares;  the  valuation,  in  the  case  of 
banks  in  liquidation,  to  be  fixed  by  divid- 
ing the  actual  assets  by  the  number  of 
shares;  that  a  fixed  rate  of  tax  equal 
to  1  per  centum  upon  the  value  thus 
ascertained  is  imposed  without  deduction 
because  of  the  personal  indebtedness  of  the 
owners,  or  for  any  other  reason;  that  the 
tax  is  in  lieu  of  all  other  state  taxation 
upon  the  choses  in  action  and  personal 
property  held  by  the  bank  whose  value  en- 
ters into  the  valuation  of  its  shares  of 
stock;  that  this  section  is  not  to  be  con- 
strued as  an  exemption  of  the  real  estate 
of  the  banks  from  taxation;  and  that  no 
share  of  stock  of  such  banks,  by  whomso- 


assets  of  such  bank  or  banking  association 
by   the   number  of   outstanding   shares   of 
■uch   bank   or   banking   association.       The 
rate  of  tax  upon  the  shares   of   stock  of 
'banks  and  banking  associations  shall  be  1 
per  centum  upon  the  value  thereof,  as  as- 
certained and  fixed  in  tlie  manner  herein- 
before   provided,    and    the    owners    of    the 
stock   of    banks   and    banking    associations 
ahall  be  entitled  to  no  deduction  from  the 
taxable  value  of  their  shares  because  of  the 
personal    indebtedness   of   such   owners,   or 
ior    any    other    reason    whatsoever.    Com- 
plaints  in   relation   to  the  assessments   of 
-the  shares  of  stock  of  banks  and  banking 
Associations,  made  under  the  provisions  of 
^his  article,  shall  be  heard  and  determined 
.as  provided  in  §  37  of  this  chapter.    The 
said  tax  shall  be  in  lieu  of  all  other  taxes 
whatsoever  for  state,  county,  or  local  pur- 
poses upon  the  said  shares  of  stock,  and 
mortgages,  judgments,  and  other  choses  in 
nction,  and  personal  property  held  or  owned 
by  banks  or  banking  associations,  the  value 
of    which    enters    into    the    value    of    said 
shares  of  stock,  shall  also  be  exempt  from 
jblU  other  state,  county,  or  local  taxation. 
The  tax  herein  imposed  shall  be  levied  in 
the  following  manner:     The  board  of  su- 
pervisors of  the  several  counties  shall,  on 
-or    before   the    15th    day   of    December    in 
•each  year,  ascertain  from  an  inspection  of 
the    assessment    rolls    in    their    respective 
counties,    the   number   of    shares    of    stock 
■of  banks  and  banking  associations  in  each 
town,  city,  village,  school,  and  other  tax  dis- 
trict, in  their  several  counties,  respectively, 
in  which  such  shares  of  stock  are  taxable, 
^he  names  of  the  banks  issuing  the  same, 
respectively,    and    assessed    value    of    such 
shares,  as  *  ascertained  in  the  manner  pro- 
Tided  in  this  article  and  entered  upon  the 
said  assessment  rolls,  and  shall  forthwith 
mail  to  the  president  or  cashier  of   each 
-of   said   banks   or   banking   associations   a 
statement  setting  forth  the  amount  of  its 
capital     stock,     surplus,     and     undivided 
profits,  the  number  of  outstanding  shares 
thereof,  the  value  of  each  share  of  stock 
taxable  in  said  county,  as  ascertained  in 
4lie  manner  herein  provided,  and  the  aggre- 


gate amount  of  tax  to  be  collected  and 
paid  by  such  bank  and  banking  association, 
under  the  provisions  of  this  article.  A 
certified  copy  of  each  of  said  statements 
shall  be  sent  to  the  county  treasurer.  It 
shall  be  the  duty  of  every  bank  or  banking 
association  to  collect  the  tax  due  upon  its 
shares  of  stock  from  the  several  owners 
of  such  shares,  and  to  pay  the  same  to 
the  treasurer  of  the  county  wherein  said 
bank  or  banking  association  is  located, 
and  in  the  city  of  New  York  to  the  re- 
ceiver of  taxes  thereof  on  or  before  the 
31st  day  of  December  in  said  year;  and 
any  bank  or  banking  association  failing 
to  pay  the  said  tax  as  herein  provided 
shall  be  lisble  by  way  of  penalty  for  the 
gross  amount  of  taxes  due  from  all  the 
owners  of  the  shares  of  stock,  and  for  an 
additional  amount  of  $100  for  every  day  of 
delay  in  the  payment  of  said  tax.  Every 
bank  or  banking  association  so  paying 
the  taxes  due  upon  the  shares  of  its  stock 
shall  have  a  lien  on  the  shares  of  stock, 
and  on  all  property  of  the  several  share 
owners  in  its  hands,  or  which  may  at  any 
time  come  into  its  hands,  for  reimburse- 
ment of  the  taxes  so  paid  on  account  of 
the  several  shareholders,  with  legal  in- 
terest; and  such  lien  may  be  enforced  in 
any  appropriate  manner.  The  tax  hereby 
imposed  shall  be  distributed  in  the  follow- 
ing manner:  The  board  of  supervisors  of 
the  several  counties  shall  ascertain  the  tax 
rate  of  each  of  the  several  town,  city,  vil- 
lage, school,  and  other  tax  districts  in  their 
counties,  respectively,  in  which  the  shares 
of  stock  of  banks  and  banking  associations 
shall  be  taxable,  which  tax  rates  shall  in- 
clude the  proportion  of  state  and  county 
taxes  levied  in  such  districts,  respectively, 
for  the  year  for  which  the  tax  is  imposed, 
and  the  proportion  of  the  tax  on  bank  stock 
to  which  each  of  said  districts  shall  be  re- 
spectively entitled  shall  be  ascertained  by 
taking  such  proportion  of  the  tax  upon  the 
shares  of  stock  of  banks  and  banking  as- 
sociations, taxable  in  such  districts,  re- 
spectively, under  the  provisions  of  this 
chapter,  as  the  tax  rate  of  such  tax  district 
shall  bear  to  the  aggregate  tax  rates  of  all 
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ever  held,  is  to  be  exempt  from  the  tax 
imposed.  In  construing  §  24,  the  court  of 
appeals  of  New  York  has  held  (People  ex 
rel.  Bridgeport  Sav.  Bank  v.  Feitner,  191 
N.  y.  88,  96,  83  N.  E.  692)  that  the  effect 
of  introducing  into  the  section  the  limita- 
tion prescribed  by  §  5219,  Rev.  Stat.  (U. 
S.  Comp.  Stat.  1901,  p.  3502),  is  such  that 
if  any  bank  is  located  in  a  tax  district 
where  the  rate  is  less  than  1  per  centum,  its 
stockholders  are  entitled  to  a  reduction  to 
conform  to  the  local  rate. 

Respecting  other  moneyed  capital,  trust 
companies,  by  %  188,  are  subjected  to  an 
annual  franchise  tax  '*equal  to  1  per 
centum,  on  the  amount  of  its  capital  stock, 
surplus,  and  undivided  profits."  The 
practical  burden  of  such  a  tax  (which  of 
eourse  falls  eventually  upon  the  stockhold- 
er) is  presumably  not  materially  different 
from  the  burden  of  a  tax  at  the  same  rate, 
imposed  upon  the  individual  stockholder  on 
a  valuation  of  his  shares,  arrived  at  by  tak- 
^  ing  into  consideration  the  same  elements 
J^of  capital  stock,  surplus,  and  undivided 
*  profits.  And  of  course  the*8tockholder  has 
no  relief  from  such  a  franchise  tax  because 
of  his  individual  debts.  By  §  189  savings 
banks  are  subjected  to  a  franchise  tax  of 
]  per  centum  on  the  par  value  of  the  sur- 
plus and  undivided  earnings.  These  insti- 
tutions are  tlnis  apparently  taxed  upon  the 
basis  of  what  they  possess  over  and  above 
what    they   owe   to   their   depositors.    The 


individual  banker,  by  g§  14  and  25,  la- 
taxed  at  the  place  where  his  business  ia 
located  upon  the  ''amount  of  capital  in- 
vested in  his  banking  business." 

It  is  not  insisted  that  this  tax  law  dis- 
criminates against  national  banks  or  the- 
stockholders  thereof  as  compared  particu- 
larly with  individual  bankers,  trust  com- 
panies, or  savings  banks.  The  ground  of 
complaint  is  that  §  24,  in  providing  thai 
owners  of  bank  stock  (state  or  national) 
shall  not  be  entitled  to  deduction  from  the 
taxable  value  of  their  shares  because  of 
their  personal  Indebtedness,  is  contrary  to 
the  restriction  contained  in  §  5219,  Rev» 
Stat.  (U.  S.  Comp.  Stat.  1901,  p.  3502), 
that  the  shares  of  national  banks  shall  not 
be  taxed  "at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  state,"  be- 
cause, under  S  21  of  the  tax  law,  all  per- 
sons are  permitted  to  deduct  their  debta 
from  their  other  taxable  personal  property 
in  general,  including,  as  is  claimed,  other 
moneyed  capital. 

Plaintiff  in  error  relies  chiefly  upon  the- 
decision  of  this  court  in  New  York  v^ 
Weaver,  100  U.  8.  539,  25  L.  ed.  705.  That, 
case  was  in  effect  a  review  of  the  decisioik 
of  the  court  of  appeals  of  New  York  in. 
People  ex  rel.  Cagger  v.  Dolan,  36  N.  Y. 
50.  The  question  was  as  to  the  validity  of 
an  assessment  and  taxation  of  national* 
bank  shares  in  the  city  of  Albany  under 


the  tax  districts  in  which  said  shares  of 
stock  shall  he  taxable.  The  clerks  of  the 
several  cities,  villages,  and  school  districts 
to  which  any  portion  of  the  tax  on  shares 
of  stock  of  banks  and  banking  associations 
is  to  be  distributed  under  this  section  shall, 
In  writing  and  under  oath,  annually  re- 
port to  the  board  of  supervisors  of  their 
respective  counties,  during  the  first  week 
of  the  annual  session  of  such  board,  the 
tax  rate  of  such  city,  village,  and  school 
district  for  the  year  prior  to  the  meeting 
of  each  such  board.  The  said  board  of  su- 
pervisors shall  issue  their  ^"arrant  or  order 
to  the  county  treasurer  on  or  before  the 
15th  day  of  December  in,  each  year,  setting 
forth  the  number  of  shares  of  bank  stock 
taxable  in  each  town,  city,  village,  school, 
and  other  tax  district  in  said  county,  in 
which  said  shares  of  stock  shall  be  taxable, 
the  tax  rate  of  each  of  said  tax  districts 
for  said  year,  the  proportion  of  the  tax 
imposed  by  this  chapter  to  which  each  of 
said  tax  districts  is  entitled,  under  the 
provisions  hereof,  and  commanding  him-  to 
collect  same,  and  to  pay  to  the  proper 
officer  in  each  of  such  districts  the  pro- 
portion of  such  tax  to  which  it  is  entitled 
under  the  provisions  of  this  chapter.  The 
•aid  county  treasurer  shall  have  the  same 
powers  to  enforce  the  collection  and  pay- 
ment of  said  tax  as  are  possessed  by  the 
officers  now  charged  by  law  with  the  col- 


lection   of    taxes,    and    the    said    county- 
treasurer  shall  be  entitled  to  a  conmiissioik 
of  1   per  centum  for  collecting  and  paying 
out  said  moneys,  which  commission  shall  be 
deducted   from  the  gross  amount  of   said 
taxes   before  the  same  is  distributed.    In 
issuing  their  warrants  to  the  collectors  of 
taxes,  the  board  of  supervisors  shall  omit 
therefrom   assessments   of   and   taxes  upon 
the  shares  of  stock  of  banks  and  banking 
associations.    Provided,    that,    in   the   city 
of  New   York  the  statement  of  the  bank 
assessment    and    tax    herein    provided    for 
shall  be  made  by  the  board  of  tax  commis-. 
sioners  of  said  city,  on  or  before  the  15th, 
day  of  December  in  each  year,  and  by  them, 
forthwith   mailed   to   the   respective   banks 
and   banking   associations   located    in    said* 
city,  and  a  certified  copy  thereof  sent  to, 
the  receiver  of  taxes  of  said  city.     The  tax 
shall   be   paid   by   the  respective  banks   in. 
said  city  to  the  said  receiver  of  taxes  on , 
or  before  the  31st  day  of  December  in  said 
year,  and  said  tax  shall  be  collected  by  the  . 
said  receiver  of  taxes,  and  shall  be  by  him., 
paid  into  the  treasury  of  said  city  to  the 
credit  of   the  general   fund   thereof.    Thia 
section   is   not   to  be  construed   as  an  ex- 
emption   of    the    real   estate   of   banka   or 
banking    associations    from    taxation.    NOw 
shares  of  stock  of  such  banks  and  bankin|^^ 
associations,  by  whomsoever  held,  shall  be^ 
exempt  from  the  tax  hereby  imposed." 
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-the  state   law   of  April   23,   1866    (N.  Y. 
Laws  1866,  p.  1647),  without  deduction  be- 
cause of  the  indebtedness  of  the  taxpayer, 
in  view  of  the  fact  that  under  other  laws 
the    owners    of    other    kinds    of    personal 
property  were  entitled  to  have  the  amount 
^  of  their  debts  deducted  from  the  valuation 
g  for   the  purposes   of   taxation.    The   state 
•  court  in  the  Dolan^Case  had  juatified  the 
jnethod  adopted  in  taxing  the  bank  shares, 
upon  reasoning  that  assumed  "that  while 
Congress  limited  the  state  authorities   in 
reference  to  the  ratio  or  percentage  levied 
•on  the  value  of  these  shares,  which  could 
not   be   greater    than    on    other    moneyed 
capital   invested  in  the  state,  it  left  the 
matter    of    the    relative    valuation   of    the 
shares  and  of  other  moneyed  capital  wholly 
to  the  control  of  state  regulation."    This 
court   held   that   the   clause   in   §   5219, — 
"that  the  taxation  shall  not  be  at  a  great- 
-er  rate  than  is  assessed  upon  other  moneyed 
capital,"  etc.,  meant  that  the  taxation  upon 
shares  should  not  be  greater  than  on  other 
moneyed  capital,  taking  into  consideration 
both  the  rate  of  assessment  and  the  valu- 
ation.    In  other  words,  that  the  restriction 
contained  in  the  act  of  Congress  had  to  do 
with    the    actual    incidence    and    practical 
-burden  of  the  tax  upon  the  taxpayer. 

This    decision    was    followed   by    several 

-others    to     the     same     effect.     In    Albany 

County  V.  Stanley,  105  U.  S.  305,  26  L.  ed. 

1044,  it  was  pointed  out  that  the  decision 


in  the  Weaver  Case  had  not  the  effect  of 
declaring  the  New  York  act  of  1866  void, 
but  only  of  deciding  that  the  tax  tiiere  in 
question  was  void  because  the  taxpayer 
had  been  refused  the  same  deduction  for 
his  debts  that  was  allowed  to  other  tax- 
payers having  moneyed  capital  otherwise 
Invested.  Hills  v.  National  Albany  Exch. 
Bank,  105  U.  S.  319,  26  L.  ed.  1052,  and 
Evansville  Nat  Bank  v.  Britton,  105  U.  S. 
822,  26  L.  ed.  1053,  applied  the  same 
principle. 

But  the  pertinent  statutes  in  the  Weaver 
Case  differed  from  those  now  before  us,  and 
the  authority  of  that  decision  is  not  con- 
trolling. The  act  of  1866  is  quoted  in  full 
in  the  report,  100  U.  S.  at  p.  540.  And 
in  that  case,  as  the  opinion  shows  (pp.  542, 
543}^  it  was  not  disputed — "that  the  effect 
of  the  state  law  is  to  permit  a  citizen  of 
New  York,  who  has  money  capital  invest- 
ed otherwise  than  in  banks,  to  deduct  from 
that  capital  the  sum  of  all  his  debts,  leav- 
ing the  remainder  alone  subject  to  tax-^, 
ation,  while  he  whose  money  is  invested  J§ 
in  shares  of  bank  stocks  can  make*no  such* 
deduction.  Nor,  inasmuch  as  nearly  all 
the  banks  in  that  state  and  in  all  others 
are  national  banks,  can  it  be  denied  that 
the  owner  of  such  shares  who  owes  debts 
is  subjected  to  a  heavier  tax  on  account 
of  those  shares  than  the  owner  of  moneyed 
capital  otherwise  invested,  who  also  is  in 
debt,  because  the  latter  can   diminish  the 


Section  188: 

*'§    188.  Franchise    tax    on    trust    com- 
fpanies. — ^Every  trust  company  incorporated, 
•organized,   or   formed   under,   by,   or   pur- 
suant to  a  law  of  this  state,  and  any  com- 
pany authorized  to  do  a  trust  company's 
business  solely  or  in  connection  with  any 
other  business,  under  a  general  or  special 
law  of  this  state,  shall  pay  to  the  state 
-annually  for  the  privilege  of  exercising  its 
-oorporate  franchise  or  carrying  on  its  busi- 
ness   in    such    corporate    or    organized   ca- 
pacity, an  annual  tax  which  shall  be  equal 
'to    1    per   centum    on    the   amount   of    its 

•  capital     stock,     surplus,     and     undivided 
, profits." 

Section   180: 

"§  180.  Franchise  tax  on  savings  banks. 
—Every    savings    bank     incorporated,    or- 
rganizcd,  or  formed  under,  by,  or  pursuant 
'to  a  law  of  this  state,   shall   pay   to  the 
state  annually    for   the   privilege   of   exer- 
cising its   corporate   franchise  or  carrying 
on   its    business    in   such   corporate   or   or- 
ganized capacity,  an  annual  tax  which  shall 
""be  equal  to  1  per  centum  on  the  par  value 

•  of  its  surplus  and  undivided  earnings." 

Section   191: 

"§  101.  Tax  upon  foreign  bankers. — 
Every  foreign  banker  doing  business  in 
-this  state  sliall  annually  pay  to  the  treas- 
urer a  t-ax  of  6  per  centum  on  the  amount 

•  ol   interest   or   compensation   of   any   kind 


earned  and  collected  by  him  on  money 
loaned,  used,  or  employed  in  this  state  by 
such  banker.  The  term,  'doing  a  banking 
business,'  as  used  in  tliis  section,  means 
doing  such  business  as  a  corporation  may 
be  created  to  do  under  article  3  of  the 
banking  law,  or  doing  any  business  which 
a  corporation  is  authorized  by  such  article 
to  do.  The  term,  ^foreijgn  banker  doing  a 
banking  business  in  this  state,'  as  used  in 
this  section,  includes: 

"1.  Every  foreign  corporation  doing  a 
banking  business  in  this  state,  except  a 
national  bank. 

*'2.  Every  unincorporated  company,  part- 
nership, or  association  of  two  or  more  in- 
dividuals, organized  under  or  pursuant  to 
the  laws  of  another  state  or  country,  doing 
a  banking  business  in  this  state. 

"3.  Every  other  incorporated  company, 
partnership,  or  association,  of  two  or  more 
individuals,  doing  a  banking  business  in 
this  state,  if  the  members  thereof,  owning 
more  than  a  majority  interest  therein,  or 
entitled  to  more  than  one  half  of  the  profits 
thereof,  or  wlio  would,  if  it  were  dissolved, 
be  entitled  to  more  than  one  half  of  the 
net  assets  thereof,  are  not  residents  of  this 
state. 

"4.  Every  nonresident  of  this  state,  do- 
ing a  banking  business  in  this  state,  in  his 
own  name  and  right  only." 
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amount  of  his  tax  by  the  amount  of  hit 
indebtedness,  while  the  former  cannot. 
That  this  works  a  discrimination  against 
the  national  bank  shares  as  subjects  of 
taxation,  unfavorable  to  the  owners  of  such 
shares,  is  also  free  from  doubt." 

The  tax  law  of  New  York  now  in  ques- 
tion is  materially  different.  As  already 
shown,  moneyed  capital  is  dealt  with  for 
the  purposes  of  taxation  upon  lines  differ- 
ent from  those  upon  which  the  taxation  of 
other  personal  property  proceeds.  By  §§ 
13  and  24,  state  bank  shares  and  national 
bank  shares  are  both  dealt  with,  and  they 
are  treated  alike,  being  assessed  not  upon 
the  basis  of  market  values,  but  upon  a 
valuation  determined  by  a  consideration  of 
the  capital  stock,  surplus,  and  undivided 
profits  (yielding  what  is  commonly  known 
as  ''book  value"),  and  leaving  out  of  con- 
sideration other  elements,  such  as  good 
will  and  the  like,  which  enter  into  the  de- 
termination of  the  actual  market  value  of 
such  shares.  On  the  other  hand,  personal 
property  in  general  is  by  §  21  to  be  as- 
sessed at  its  full  value,  which  presumably 
means  market  value.  Sec.  24,  instead  of 
subjecting  the  owners  of  bank  shares  to 
taxation  at  the  rate  locally  obtaining  for 
other  personal  property,  imposes  a  "flat 
rate"  of  1  -per  centum  upon  the  valuation, 
with  the  proviso,  as  held  in  the  Feitner 
Case,  supra,  that  if  the  local  rate  be  less 
than  1  per  centum,  the  owners  of  shares 
in  the  bank  have  the  benefit  of  it. 

Enough  has  been  ^nH  to  show  that  the 
decision  in  the  Weaver  Case,  which  had  to 
do  with  a  tax  assessed  upon  bank  stock  on 
the  basis  of  the  same  method  of  valuation 
gand  the  same  rate  of  assessment  as  per- 
•  sonal  property  in* general,  ineluding  other 
moneyed  capital,  but  without  allowance  for 
the  indebtedness  of  the  taxpayer,  although 
such  allowance  was  made  to  the  owners 
of  personal  property  in  general,  including 
other  moneyed  capital,  is  not  to  be  deemed 
conclusive  upon  the  present  controversy, 
in  view  of  the  differences  in  the  taxing 
laws. 

The  Weaver  Case,  however,  and  others 
that  followed  it,  did  establish  that  the 
question  whether  an  owner  of  national 
bank  shares  has  been  subjected  to  a  state 
tax  In  excess  of  the  limitation  imposed  by 
§  6210,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901, 
p.  3502),  is  a  practical  question,  to  be  de- 
termined by  considering  whether  he^  is 
actually  discriminated  against  in  favor  of 
other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  the  state.  And  the 
meaning  of  the  term  "other  moneyed  capi- 
tal" has  been  elucidated  by  several  de- 
cisions, of  which  the  leading  one  is  Mer- 
cantile Nat.  Bank  v.  New  York,  121  U.  S.  • 
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This  was  a  suit  brought  by  a  national  bank 
to  restrain  the  collection  of  taxes  assessed 
upon  its  stockholders  under  New  York 
Laws  1882,  chap.  409,  §  312, — an  enactment 
that  followed  the  general  lines  of  the  act 
of  1866,  dealt  with  in  the  Weaver  Case, 
and  quoted  in  the  opinion  of  the  court 
therein,  except  that  in  obedience  to  that 
decision  the  act  of  1882  required  tha^^ 
"in  the  assessment  of  said  shares,  each 
stockholder  shall  be  allowed  all  the  deduc- 
tions  and  exceptions  allowed  by  law  in  as- 
sessing the  value  of  other  taxable  personal 
property  owned  by  individual  citizens  of 
this  state."  The  contention  was  that  the 
state  had  not  complied  with  the  condition 
contained  in  §  6219  of  the  Revised  Statutes, 
because  it  had  by  its  legislation  expressly 
exempted  from  all  taxes  in  the  hands  of 
individual  citizens  numerous  species  of 
moneyed  capital,  while  subjecting  national 
bank  shares  and  state  bank  shares  in  the 
hands  of  individual  holders  to  taxation 
upon  their  full  actual ,  value,  less  only  a 
proportionate  amount  of  the  real  estate 
owned  by  the  bank.  The  court  (speaking^ 
by  Mr.  Justice  Matthews),  in  examining QD 
aDd*ili3pQaiag  of  this  contention,  after  re>* 
viewing  the  previous  decisions  of  this  court 
bearing  upon  the  subject,  proceeded  to  ex- 
pound the  true  intent  and  meaning  of  | 
6219  of  the  Revised  Statutes  as  follows 
(p.  163): 

"It  follows,  as  a  deduction  from  thesa 
decisions,  that  'moneyed  capital  in  the 
hands  of  individual  citizens'  does  not  neces- 
sarily embrace  shares  of  stock  held  by 
them  in  all  corporations  whose  capital  is 
employed,  according  to  their  respective  cor- 
porate powers  and  privileges,  in  business 
carried  on  for  the  pecuniary  profit  of 
shareholders,  although  shares  in  some  cor- 
porations, according  to  the  nature  of  their 
business,  may  be  such  moneyed  capitaL 
.  .  .  The  key  to  the  proper  interpre- 
tation of  the  act  of  Congress  is  its  policy 
and  purpose.  The  object  of  the  law  was 
to  establish  a  system  of  national  banking 
institutions,  in  order  to  provide  a  uniform 
and  secure  currency  for  the  people,  and  to 
facilitate  the  operations  of  the  Treasury 
of  the  United  States.  The  capital  of  each 
of  the  banks  in  this  system  was  to  be  fur- 
nished entirely  by  private  individuals;  but, 
for  the  protection  of  the  government  and 
the  people,  it  was  required  that  this  capi- 
tal, so  far  as  It  was  the  securitv  for  its 
circulating  notes,  should  be  invested  in  the 
bonds  of  the  United  States.  These  bonds 
were  not  subjects  of  taxation;  and  neither 
the  banks  themselves,  nor  their  capital, 
however  invested,  nor  the  shares  of  stock 
therein  held  by  individuals,  could  be  taxed 
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by  the  status  in  which  they  were  located 
without  the  consent  of  Congreas,  being  ex- 
empted from  the  power  of  th«  states  in 
this  respect,  because  these  banks  were 
means  and  agencies  established  by  Con- 
gress in  execution  of  the  powers  of  the 
government  of  the  United  States.  It  was 
deemed  consistent,  however,  with  these  na- 
tional uses,  and  otherwise  expedient,  to 
grant  to  the  states  the  authority  to  tax 
them  within  the  limits  of  a  mle  prescribed 
by  the  law.  In  fixing  those  limits  it  be- 
^came  necessary  to  prohibit  the  states  from 
g  imposing  such  a  burden  as  would  prevent 
*  the  capital  of  Individuals  from  freely  seek- 
ing investment  in  institutions  which  it  was 
the  express  object  of  the  law  to  establish 
and  promote.  The  business  of  banking,  in- 
cluding all  the  operations  which  distinguish 
it,  might  be  carried  on  under  state  laws, 
either  by  corporations  or  private  persons, 
and  capital  in  the  form  of  money  might 
be  invested  and  employed  by  individual 
citizens  in  many  single  and  separate  op- 
erations forming  substantial  parts  of  the 
business  of  banking.  A  tax  upon  the 
money  of  individuals,  invested  in  the  form 
of  shares  of  stock  in  national  banks,  would 
diminish  their  value  as  an  investment,  and 
drive  the  capital  so  invested  from  this  em- 
ployment, if  at  the  same  time  similar  in- 
vestments and  similar  employments  under 
the  authority  of  state  laws  were  exempt 
from  an  equal  burden.  The  main  purpose, 
therefore,  of  Congress,  in  fixing  limits  to 
state  taxation  on  investments  in  the  shares 
of  national  banks,  was  to  render  it  impos- 
sible for  the  state,  in  levying  such  a  tax, 
to  create  and  foster  an  unequal  and  un- 
friendly competition,  by  favoring  institu- 
tions or  individuals  carrying  on  a  similar 
business  and  operations  and  investments 
of  a  like  character.  The  language  of  the 
act  of  Congress  is  to  be  read  in  the  light 
of  this  policy." 

And  again  (p.  157):  "The  terms  of  the 
act  of  Congress,  therefore,  include  shares 
of  stock  or  other  interests  owned  by  indi- 
viduals in  all  enterprises  in  which  the 
eapital  employed  in  carrying  on  its  busi- 
ness is  money,  where  the  object  of  the 
business  is  the  making  of  profit  by  its  use 
as  money.  The  moneyed  capital  thus  em- 
ployed is  invested  for  that  purpose  in  se- 
curities by  way  of  loan,  discount,  or  other- 
wise, which  are  from  time  to  time,  accord- 
ing to  the  rules  of  the  business,  reduced 
again  to  money  and  reinvested.  It  includes 
money  in  the  hands  of  individuals,  em- 
ployed in  a  similar  way,  invested  in  loans, 
or  in  securities  for  the  payment  of  money, 
*4  either  as  an  investment  of  a  permanent 
R  eharaeter,  or  temporarily,  with  a  view  to 
*  tale* or  repayment  and  reinvestment.       In 


this  way  the  moneyed  capital  in  the  hands 
of  individuals  is  distinguished  from  what 
is  known  generally  as  personal  property. 
Accordingly,  it  was  said  in  Evansville  Nat. 
Bank  v.  Britton,  105  U.  S.  322,  26  L.  ed. 
1053:  'The  act  of  Congress  does  not  make 
the  tax  on  personal  property  the  measure 
of  the  tax  on  the  bank  shares  in  the  state, 
but  the  tax  on  moneyed  capital  in  the 
hands  of  the  individual  citizens.  Cred- 
its, money  loaned  at  interest,  and  demands 
against  persons  or  corporations,  are  more 
purely  representative  of  moneyed  capital 
than  personal  property,  so  far  as  they  can 
be  said  to  differ.  Undoubtedly  there  may 
be  said  to  be  much  personal  property  ex- 
empt from  taxation  without  giving  bank 
shares  a  right  to  similar  exemption,  be- 
cause personal  property  is  not  necessarily 
moneyed  capitaL  But  the  rights,  credits, 
demands,  and  monev  at  interest  mentioned 
in  the  Indiana  statute,  from  which  bona 
fide  debts  may  be  deducted,  all  mean 
moneyed  capital  invested  in  that  way.' 
This  definition  of  moneyed  capital  in  the 
hands  of  individuals  seems  to  us  to  be  the 
idea  of  the  law,  and  ample  enough  to  em- 
brace and  secure  its  whole  purpose  and 
policy." 

The  rule  of  construction  thus  laid  down 
has  been  since  consistently  adhered  to  by 
this  court.  Palmer  v.  McMahon,  133  U.  S. 
660,  667,  33  L.  ed.  772,  776,  10  Sup.  Ct. 
Rep.  324;  First  Nat.  Bank  v.  Chehalis 
County,  166  U.  S.  440,  454,  41  L.  ed.  1060, 
1075,  17  Sup.  Ct.  Rep.  629;  First  Nat. 
Bank  v.  Chapman,  173  U.  S.  205,  214,  43 
L.  ed.  669,  673,  19  Sup.  Ct.  Rep.  407 ;  Com- 
mercial Nat.  Bank  v.  Chambers,  182  U.  S. 
656,  560,  45  L.  ed.  1227,  1229,  21  Sup.  Ct. 
Rep.  863;  Jenkins  v.  Neff,  186  U.  S.  230, 
46  L.  ed.  1140,  22  Sup.  Ct.  Rep.  905. 

According  to  this  practical  test,  it  seems 
to  us  that  the  scheme  adopted  by  the  state 
of  New  York  for  taxing  shares  in  national 
banks  cannot  upon  this  record  be  denounced 
as  violative  of  the  limitations  prescribed 
by  §  5219,  Rev.  Stat.  (U.  S.  Comp.  Stat. 
1901,  p.  3502).  The  holders  of  shares  in 
state  banks  are  subjected  to  precisely  the 
same  taxation,  and  with  respect  to  other 
competitive  institutions,  such  as  trust  com- 
panies, the  franchise  taxes  imposed  upon^ 
them  apparently  result  in  a  substantially  a 
similar  burden  upon  the* shareholder.  Nor* 
is  there  any  discrimination  in  favor  of 
savings  banks.  With  respect  to  individual 
bankers,  there  is  a  difference,  they  being 
apparently  subject  to  the  local  rate  of 
taxation,  and  entitled  to  the  privilege  of 
deduction  for  personal  debts;  but  as  they 
atje  taxable  upon  the  amount  of  the  capital 
invested  in  the  banking  business,  which  is 
'normally  only  such  ae  remains  after  the 
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deduction  of  debts,  it  is  not  plain  that 
they  possess  any  valuable  privilege  of  re- 
ducing the  tax  assessment  by  deducting 
debts.  Foreign  bankers  are  separately 
treated,  for  reasons  sufficiently  obvious; 
but  no  criticism  is  made  of  this.  If  there 
be  other  forms  of  "moneyed  capital  in  the 
hands  of  individual  citizens"  of  the  state 
employed  in  a  banking  or  quasi-banking 
business  in  competition  with  tlie  national 
banks,  and  which  are  subjected  to  a  more 
favorable  rule  of  taxation,  our  attention  is 
not  called  to  them.  Moreover,  we  agree 
with  what  was  said  by  the  court  of  appeals 
of  New  York  in  the  Feitner  Case  (191  N. 
Y.  88,  96,  83  N.  E.  592)  that  "the  state  is 
not  obliged  to  apply  the  same  system  to 
the  taxation  of  national  banks  that  it  uses 
in  the  taxation  of  other  property,  provid- 
ed no  injustice,  inequality,  or  unfriendly 
discrimination  is  inflicted  upon  them." 
The  court  there  took  note  of  the  fact  that 
the  flat  rate  of  1  per  centum  assessed  upon 
national  bank  shares  was  more  favorable  to 
the  relator  than  the  general  tax  rate  for 
the  same  year  in  the  borough  of  Manhat- 
tan, where  the  banks  were  located.  That 
local  rate  (for  the  lear  1901)  was  2.31733 
per  centum.  In  the  present  case  it  is 
stipulated  that  the  general  tax  rate  local- 
ly applicable  for  the  year  1908  to  personal 
property,  not  including  bank  shares,  was 
1.61407  per  centum.  There  are  other  con- 
siderations to  be  weighed  in  determining 
the  actual  burden  of  the  tax,  one  of  which 
is  the  mode  of  valuing  bank  shares — by 
adopting  "book  values" — ^which  may  be 
more  or  less  favorable  than  the  method 
^  adopted  in  valuing  other  kinds  of  personal 
S  property.  As  against  the  owner  of  bank 
•  share8*who,  by  alleging  discrimination,  as- 
sumes the  burden  of  proving  it,  and  who 
fails  to  show  that  the  method  of  valuation 
is  unfavorable  to  him,  it  may  be  assumed 
to  be  advantageous. 

Plaintiff  in  error  contends  that  the  state- 
ment of  the  New  York  court  that  "when 
all  things  are  considered,  the  rate,  even 
without  the  privil^e  of  deducting  debts, 
is  not  greater  than  that  applied  to  other 
moneyed  capital  in  the  hands  of  individual 
citizens  of  the  state,"  is  based  upon  no 
facts  of  experience  or  investigation,  and 
amounts  to  a  pure  surmise.  We  do  not 
think  it  is  to  be  so  lightly  treated;  but, 
if  it  were,  it  still  remains  to  be  said  that 
it  was  incumbent  upon  plaintiff  in  error 
to  show  affirmatively  that  the  New  York 
taxation  system  discriminates  in  fact 
against  the  holders  of  shares  in  the  na- 
tional banks,  before  calling  upon  the  courts 
to  overthrow  it;  and  no  such  showing  has 
been  made. 
Nor  can  we  say  that  the  taxing  scheme 


contravenes  the  limits  prescribed  by  §  5219^ 
Rev.    Stat.    (U.    S.    Couip.    Stat.  'lUOl,    p.- 
3502),  merely  because  in   individual  case» 
it  may  result  that  an  owner  of  shares  of 
national  bank  stock,  who  is  indebted,  may' 
sustain  a  heavier  tax  than  another,  like- 
wise indebted,  who  has  invested  his  moneys 
otherwise.    Such  is,  in  effect,  the  objection^ 
urged  by  plaintiff  in  error  to  the  position 
taken  by  the  court  of  appeals  of  New  York. 
In  other  words,  it  is  insisted  that  §  5219 
deals  with  the  burden  of  the  tax  upon  the 
individual   shareholder,   rather   than   upon 
shareholders    as   a   class.    We   think   thi» 
argument  is  sufficiently  answered  by  refer- 
ence to  the  language  of  §  5219.    The  deo- 
laration  is  that  "the  taxation  shall  not  be 
at  a  greater  rate  than   is   assessed   upon 
other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  such  state."    And  this^ 
restriction    is    imposed    upon    a   grant    of 
authority  to  tax  "all  the  shares  of  national 
banking    associations    located    within    th» 
state.''    The  language  clearly  prohibits  dis-^ 
crimination    against    shar^olders    in    na-^ 
tional  banks,   and  in   favor  of  the* share- *- 
holders    of  competing   institutions,   but   it 
does  not  require  that  the  scheme  of  tax- 
ation shall  be  so  arranged  that  the  burden 
shall  fall  upon  each  and  every  shareholder 
alike,  without  distinction  arising  from  cir- 
cumstances personal   to  the  individuaL 
Judgment  affirmed. 
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ANTY COMPANY  OF  BALTIMORE^ 
MARYLAND,  Plff.  in  Err., 
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COMMONWEALTH  OF  KENTUCKY. 
CoMMKRCE  (I  66*)— State  Taxation— Com- 

MJEBCIAL  AGENCUCS. 

Attorneys  on  the  guaranteed  list  of  a  for- 
eign corporation,  furnished  to  subscribing- 
business  men  and  merchants,  who,  upon  re- 
quest of  any  such  subscriber,  are  to  inquire 
into  and  report  upon  the  credit  and  stimd- 
ing  of  persons  engaged  in  doing  business 
within  tne  state  with  whom  such  subscriber 
may  contemplate  business  dealings,  there 
being  no  direct  or  necessary  connection  be- 
tween such  service  and  the  making  or  ful- 
fillinff  of  commercial  contracts,  are  not  en- 
gaged in  interstate  commerce  so  as  to 
relieve  the  corporation  from  liability  for  a 
license  tax  imposed  under  Carroll's  Ky. 
Stat.  1909,  S  4224,  upon  commercial  agen- 
cies, although  some  of  the  inquiries  may 
be  received  from  merchants  without  the 
state,  in  anticipation  of  future  oommereii^ 
interstate  transactions. 

[Bd.    Note.^For   other   cases,    see    Commerce, 
Gent.  Die  i  Ul;    Dec.  Dig.  S  66.*] 

[No.  26.] 
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1,  1913. 

IN  KKROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  conviction  in  the 
Mason  Circuit  Court  of  a  foreign  commer- 
•cial  agency  for  failing  to  pay  a  license  tax. 
Affirmed. 

See  same  case  below,  139  Ky.  27,  47 
T..R.A.  (N.S.)  648,  129  S.  W.  314,  Ann.  Cas. 
1912  B,  333. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Allan  D.  Cole  and  W.  T.  Cole 
tfoT  plaintiff  in  error. 

Mr.  James  Garnett,  Attorney  General 
•of  Kentucky,  and  Mr.  D.  0.  Myatt  for  de- 
^fendant  in  error. 

s 

•    'Mr.  Justice  Pitney,  delivered  the  opin- 
JoQ  of  the  court: 

Section  4224  of  the  Kentucky  Statutes 
•(Carroll's   ed.   1909)    provides  as  follows: 

"Before  engaging  in  any  occupation  or 
-selling  any  article  named  in  this  subdivision 
of  article  12  of  this  act,  the  person  desir- 
ing to  do  so  shall  procure  license  and  pay 
the  tax  thereon  as  follows:  .  .  .  Com- 
mercial agencies. — Each  and  every  person, 
partnership,  or  corporation  having  repre- 
sentatives in  this  state,  who  engage  in  the 
business  of  inquiring  into  and  reporting 
upon  the  credit  and  standing  of  persons 
-engaged  in  business  in  this  state,  shall  pay 
«  license  tax  of  $100." 

Plaintiff  in  error  was  indicted  for  failing 
to  pay  the  license  tax  required  by  this  pro- 
-vision,  and,  upon  trial,  was  convicted  and 
Uned.      The    trial    court,    and,    on    appeal, 
the  court  of  appeals  of  Kentucky  (139  Ky. 
27.  39.  47  L.R.A.  (N.S.)  64S,  129  S.  W.  314, 
Ann.  Cas.  1912  B,  333),  overruled  the  con- 
's tention  that  the  business  done  by  plaintiff 
R  in   error   was  interstate  commerce,   within 
^  the   meaning  *of   §   8   of   article   1   of   the 
Federal  Constitution,  and  for  that  reason 
not   subject   to   the  taxing   power   of   the 
•state. 

The  indictment  was  based  upon  the  em- 
ployment by  plaintiff  in  error  of  a  firm 
of  attorneys  at  Maysville,  Kentucky,  as  its 
representatives  for  inquiring  into  and  re- 
porting upon  the  credit  and  standing  of 
persons  engaged  in  business  in  that  state. 
Plaintiff  in  error  is  a  corporation  of  the 
state  of  Maryland,  and  is  engaged  in  the 
publication  and  distribution  of  a  list  of 
selected  attorneys  in  the  United  States. 
With  the  several  attorneys  upon  the  list, 
pl»intiff  in  orror  fms  an  arranirpment  bv 
which,  in  consideration  of  a  fee  paid  by 
them  to  it,  their  names  are  inserted,  and 
plaintiff  in  error  guarantees  to  merchants 
ar.d   other   persons   sending  claims  to  the 


attorneys  that  they  will  promptly  and  laith- 
fully  pay  over  all  moneys  collected.  It 
furnishes  the  list  of  attorneys  to  business 
men  and  merchants  throughout  the  United 
States.  It  provides  the  attorneys,  and  also 
the  subscribers  to  or  purchasers  of  the  book, 
with  blank  forms  upon  which  information 
respecting  the  business  and  financial  stand- 
ing oi  persons  with  whom  a  subscribing 
merchant  desires  to  deal  mav  be  furnished, 
and  the  attorneys,  upon  request,  make  re- 
plies to  inquiries  of  this  character  when 
received  from  subscribing  members.  The 
attorneys  do  not  make  reports  to  the  plain- 
tiff in  error,  but  send  them  direct  to  the 
person  or  firm  making  the  inquiry.  The 
attorneys  are  not  the  agents  for  either 
buyer  or  seller,  in  the  sense  that  any  goods 
are  bought  or  sold  through  their  instru- 
mentality. Such  was  the  business  that  was 
done  by  the  Maysville  attorneys,  as  repre- 
sentatives of  the  plaintiff  in  error.  They 
did  not  sell  or  offer  to  sell  any  goods,  nor 
deliver  or  offer  to  deliver  any,  and  had  noth- 
ing to  do  with  buying,  selling,  transport- 
ing, delivering,  or  handling  any  merchan- 
dise. If  any  commercial  transaction  took 
place  between  the  merchant  whose  standing 
was  reported  and  the  merchant  to  whom  the  ^ 
report  was  sent,  it  was  due  entirely  toj| 
^negotiations  between  them,  with  which  the* 
reporting  attorney  had  nothing  to  do.  Cor- 
respondence in  which  the  Maysville  attor- 
neys furnished  nonresident  dealers  with 
information  was  only  desultory,  and  occa- 
sional, and  was  not  followed  by  the  making 
of  any  contract  or  the  transportation  of 
any  goods  between  the  parties  to  the  cor- 
respondence. 

The  contention  of  plaintiff  in  error  is 
that  the  Maysville  attorneys  and  its  other 
representatives  of  the  same  kind  are, 
through  the  means  of  the  system  employed, 
acting  in  fact  as  agents  of  merchants  en- 
gaged in  interstate  commerce,  to  furnish 
them  with  information  through  the  mails 
or  by  telephone  or  tel^raph,  as  a  result 
of  which  merchandise  may  be  transported 
in  interstate  commerce,  or  withheld  from 
such  transportation,  according  to  the  char- 
acter of  the  information  reported;  and  that 
the  service  thus  rendered  is  so  connected 
with  interstate  commerce  as  to  preclude  the 
state  of  Kentucky  from  enacting  a  statute 
imposing  a  license  tax  whose  tendency  Is 
or  may  be  to  prevent  plaintiff  in  error 
from  operating  in  that  state. 

The  tax  in  question  is  an  excise  or 
privilege  tax,  and  undoubtedly  within  the 
power  of  the  state,  unless  it  has  the  eff^'ct 
of  directly  burdening  interstate  oommfrre. 
It  is  only  one  of  a  great  number  of  license 
taxes  dealt  with  in  a  single  section  of  the 
statute,  and  including  a  great  variety  of 
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occupations.  In  the  case  of  commercial 
agencies,  the  thing  that  is  laid  bold  of  as 
the  subject  of  the  excise  is  a  business  car- 
ried on  within  the  state.  If  it  have  con- 
sequences extending  beyond  the  borders  of 
the  state,  and  aJTecting  interstate  com- 
merce, these  are  only  incidental  and  for- 
tuitous. The  case  is,  we  think,  easily  to 
be  distinguished  from  McCall  v.  California, 
136  U.  S.  104,  34  L.  ed.  391,  3  Inters.  Com. 
Kep.  181,  10  Sup.  Ct.  Rep.  881,  and  Inter- 
national Textbook  Co.  v.  Pigg,  217  U.  S. 
91,  64  L.  ed.  t>78,  27  L.R.A.(N.S.)  493, 
30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas.  1103, 
^  relied  upon  by  plaintiff  in  error.  In  the 
^  McCall  Case  the  local  instrumentality  that 
•'was  held  to  be  exempt  from* interference 
by  state  taxation  was  an  agent  whose  busi- 
ness was  the  direct  solicitation  of  pas- 
sengers for  interstate  journeys  by  rail. 
This  was  clearly  within  the  reasoning  and 
authority  of  Robbins  v.  Taxing  Dist.  120 
U.  S.  489,  30  L.  ed.  604,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  592,  and  other 
cases  of  that  class.  In  the  case  of  the 
International  Textbook  Company,  there  was 
a  systematic  and  continuous  interstate 
traffic  in  instruction  papers,  text-books, 
and  illustrative  apparatus  for  courses  of 
study  pursued  by  means  of  correspondence, 
and  this  was  held  to  be  in  its  essential 
characteristics  commerce  among  the  states 
within  the  meaning  of  the  Federal  Constitu- 
tion, and  entitled  thereunder  to  exemption 
from  any  direct  burden  imposed  by  state 
legislation. 

In  the  present  case  it  appears  that  there 
is  not  even  systematic  or  continuous  cor- 
respondence, mucn  less  interstate  commerce 
resulting  therefrom.  There  is  no  direct 
or  necessary  connection  between  the  service 
performed  by  plaintiff  in  error  through  its 
representatives  and  the  making  or  fulfil- 
ment of  commercial  contracts.  The  most 
that  can  be  said  is  that  inquiries  received 
by  those  representatives  in  Kentucky  with 


respect  to  the  credit  and  standing  of  per- 
sons engaged  in  business  in  that  state  may 
be  received  from  merchants  without  the 
state  in  anticipation  of  commercial  trans- 
actions between  them  in  the  future.  But» 
on  the  other  hand,  similar  inquiries  may 
be  received  from  merchants  in  Kentucky, 
and  may  have  reference  alone  to  intrastate, 
and  not  to  interstate,  transactions.  Or, 
the  information  may  be  desired  as  an  aid 
in  extending  or  refusing  to  extend  credit 
for  past  transactions,  as  well  as  to  lay 
the  basis  for  future  dealings.  The  circum- 
stance that  in  a  substantial  number  of  cases 
— even  if  in  the  greater  number — there  is 
correspondence,  by  letter  or  otherwise,  from 
state  to  state,  wliicli  may  perhaps  have  an 
effect  upon  the  conduct  of  other  parties 
about  entering  or  not  entering  into  trans- 
actions of  interstate  commerce,  is  not  con-cb 
trolling.  § 

*The  present  case  has  no  close  parallel* 
in  former  decisions,  but  in  some  of  its 
aspects  it  bears  a  resemblance  to  the  case 
of  a  tax  imposed  upon  a  resident  citizen 
engaged  in  a  general  business  that  happens 
to  include  a  considerable  share  of  Interstate 
business.  Flcklen  v.  Taxing  Dist.  145  U. 
S.  1,  36  L.  ed.  601,  4  Inters.  Com.  Rep. 
79,  12  Sup.  Ct.  Rep.  810.  Or  the  business 
of  the  live  stock  exchange  that  was  under 
consideration  in  Hopkins  v.  United  States, 
171  U.  S.  678,  692,  43  L.  ed.  290,  296,  19 
Sup.  Ct.  Rep.  40.  Or  the  business  of  a 
cotton  broker  dealing  in  futures  or  options. 
Ware  v.  Mobile  County,  209  U.  S.  405,  62 
L.  ed.  855,  28  Sup.  Ct.  Rep.  526,  14  Ann. 
Cas.  1031. 

To  warrant  interference  with  the  exer- 
cise of  the  taxing  power  of  a  state  on  the 
ground  that  it  obstructs  or  hampers  inter- 
state commerce,  it  must  appear  that  the 
burden  is  direct  and  substantial.  We  do 
not  think  the  present  is  such  a  case. 

Judgment  affirmed* 
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(31  U.  8.  its) 

KANSAS    CITY    SOUTHERN    RAILWAY 
COMPANY,  Appt., 

V. 

UNITED  STATES  OF  AMERICA  and  the 
Interstate  Ccmimeroe  Commission. 

CouuJEBCE  (I  85*)  —  Interstate  Comhebcx 
Commission— PowKBS—Accou  NTiNO. 

1.  The  authority  of  the  Interstate  Com- 
merce commission,  under  the  act  of  Febru- 
ary 4,  1887  (24  Stat,  at  L.  379,  chap.  104, 
U.  S.  Comp.  Stat.  1901,  p.  3154),  §  20,  as 
amended  by  the  act  of  June  29,  1906  (34 
Stat,  at  L.  584,  chap.  3591,  U.  S.  Comp.  Stat. 
Snpp.  1911,  p.  1288),  to  prescribe  a  uniform 

2 stem  of  accounting  and  bookkeeping  for 
e  earriera  subject  to  that  act,  is  not  ex- 
ceeded because  such  uniformity  require- 
ments eontrol  or  tend  to  control  the  con- 
duct of  the  carrier  in  its  capacity  as  a  pub- 
lic servant  engaged  in  interstate  commerce. 
[Ed.  Note.— For  other  cases,  seo  Commerce, 
CenL  Die.  9  13S:    Dec.  Dig.  9  S5.*] 

Constitutional  Law  (§  G2*)  —  Delega- 
tion OF  Power— Interstate  Commerce 
Commission. 

2.  Legislative  power  is  not  unconstitu- 
tionally delegated  to  the  Interstate  Com- 
merce Commission  by  the  act  of  February' 
4,  1887,  §  20,  as  amended  by  the  act  of 
June  29,  190G,  authorizing  tlie  Comn^ission 
to  prescribe  a  uniform  system  of  account- 
ing and  bookkeeping  for  the  carriers  sub- 
ject to  that  act,  even  though  such  uniform- 
ity requirements  may  control  or  tend  to  con- 
trol the  conduct  of  the  carrier  in  its  capac- 
ity aa  a  public  servant  engaged  in  inter- 
state commerce. 

[Kd.  Note.->For  other  cases,  see  Constitutional 
Lav,  Cent.  Dig.  (S  94-lOS;    Dec.  Dig.  fi  62.*] 

Commerce  ({  85*>— Interstate  Commerce 
Commission— Accounting  —  Operating 
Expenses  —  Property  Abandoned  as 
Incident  to  Improvement. 

3.  The  regulations  of  the  Interstate  Com- 
merce Commission  adopted  in  the  exercise  of 
its  power  under  the  act  of  February  4,  1887, 
§  20,  as  amended  by  the  act  of  June  29, 1906, 
to  prescribe  a  uniform  system  of  accounting 
and  bookkeeping  for  the  carriers  subject 
to  that  act,  do  not  amount  to  an  abuse  of 
such  power  because  they  reject  the  theory 
that  the  cost  of  property  abandoned  as  an 
incident  to  permanent  improvement  should 
remain  in  the  property  account,  rather  than 
be  charged  to  operating  expenses. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  9  138:    Dec.  Dig.  9  86.*] 

Commerce  ({  85*)~Interstate  Com^ierce 
Commission— Accounting— Grade  Revi- 
sion—Property Account  —  Operating 
Expenses. 

4.  The  powers  of  the  Interstate  Com- 
merce Commission,  under  the  act  of  Febru- 
ary 4,  1887,  §  20,  as  amended  by  the  act  of 
June  29,  1006,  to  prescribe  a  uniform  sys- 
tem of  accounting  and  bookkeeping  for  the 
carriers  subject  to  that  act,  were  not  abused 
hy  thp  adoption  of  regulations  under  which 
a  railway  company  is  not  pfrmitted  to 
earry    into    its    property    account    the    full 


cost  of  reducing  grades  by  remtivin*;  short 
stretches  of  track  to  a  new  roadbed  built 
on  adjacent  land,  but  is  required  first  to 
deduct  from  such  cost  the  estimated  re- 
placement cost  of  tlie  portions  of  track  no 
longer  used,  less  salvage,  carrying  the  differ- 
ence only  into  the  property  account,  and 
charging  the  estimated  replacement  cost  to 
operating  expenses,  although  had  the  rail- 
way company  adopted  the  more  expensive 
method  of  lowering  tlie  roadbed  on  the  exist- 
ing right  of  way,  it  could,  under  such  regu- 
lations, have  carried  into  its  property  ac- 
count the  full  cost  of  the  improvcmenL 

[Ed.    Note.— For    other    cases,    see    Commerce, 
Cent,  Dig.  §  138;    Dec.  Dig.  {  85.*] 

Co.xsTiTUTio.xAL  Law  (§  297*)— DuE  Pro- 
cess OK  Law— Rkgulation  of  Carriers 

— rilEIERRED    SroCKHOLDERS. 

5.  The  fact  that  preferred  stockholders 
may  be  deprived  of  a  considerable  part  of 
the  noncumlntive  dividends  from  net  earn- 
ings, to  which  they  would  otherwise  be 
entitled,  by  the  enforcement  of  the  regula- 
tion adopted  by  the  Interstate  Commerce 
Commission  in  the  exercise  of  Its  author- 
ity under  the  act  of  February  4,  1887,  §  20, 
as  amended  by  the  act  of  June  29,  1906,  to 
prescribe  a  uniform  system  of  accounting 
and  bookkeeping  for  the  carriers  subject  to 
that  act,  which  regulations  reject  the 
theory  that  the  cost  of  property  abandoned 
as  an  incident  to  permanent  improvement 
should  remain  in  the  property  account 
rather  than  be  charged  to  operating  ex- 
penses, does  not  justify  the  conclusion  that 
such  stockholders  are  thereby  deprived  of 
their  property  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  ConstitutioD&l 
Law,  Cent.  Dig.  S9  S32-834 ;    Dec.  Dig.  }  297.*] 

Commerce  (§  85*)— Interstate  Commerce 
Commission— Accounting  —  Property 
AccouNi^— Operating  Expenses. 

6.  A  carrier  is  not  relieved  from  com- 
pliance with  the  regulations  of  the  Inter- 
state Commerce  Commission,  adopted  in  the 
exercise  of  its  power  under  the  act  of  Febru- 
ary 4,  1887,  §  20,  as  amended  by  the  act  of 
June  29,  1006,  to  prescribe  a  uniform 
system  of  accounting  and  bookkeeping  for 
the  carriers  subject  to  that  act,  which  regu- 
lations reject  the  theory  that  the  cost  of 
property  abandoned  as  an  incident  to  per- 
manent improvement  should  remain  in  the 
property  account  rather  than  be  charged  to 
operating  expenses,  because  they  were  pro- 
mulgated after  such  carrier  had  mortgaged 
its  property  and  issued  bonds  for  the  pur- 
pose of  financing  such  improvement,  since 
whatever  was  done  with  reference  to  author- 
izing the  improvement  and  financing  the  cost 
from  the  bond  issue  was  so  done  subject  to 
displacement  by  the  exercise  of  the  powers 
previously  conferred  upon  the  Interstate 
Commerce  Commission. 

[Ed.  Note.— For  otber  cases,  see  Commerce, 
Cent  Dig.  9  138:    Dec.  Dig.  I  85.*] 

Commerce  (S  85*>— Interstate  Commerce 
Commission  —  Judicial  Review  —  Ac- 
counting Regulations. 

7.  Judicial  belief  that  the  cost  of  property 
abandoned  by  a  carrier  as  an  incident  ii» 


•For  other  cases  see  same  topic  4  S  MUicBKa  In  Dec.  A  Am.  Digs.  ISO?  to  date,  it  Rep'r  Indexes 
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permanent  improyements  should  be  charged 
to  accumulated  surplus  or  to  profit  and  loss 
is  not  a  sufficient  ground  for  holding  that 
the  Interstate  Commerce  Commission  abused 
its  powers  when  exercising  its  authority 
under  the  act  of  February  4,  1887,  §  20,  as 
amended  by  the  act  of  June  29,  1006,  to 
prescribe  a  uniform  system  of  accounting 
and  bookkeeping  for  the  carriers  subject 
to  that  act,  because,  under  these  regula- 
tions, such  cost  must  be  charged  to  operat- 
ing expenses. 

[Ed.  Note.^For  other  cases,  see  Commerce, 
Gent.  Dig.  fi  138;    Dec.  Dig.  §  85.*] 

Commerce  (|  85*)— liNTERsxAXE  Commerce 
Commission  —  Accounting  —  Improve- 
ments—rRorix  AND   Loss  —  GfeRATING 

Expenses. 

8.  The  Interstate  Commerce  Commission 
in  prescribing,  pursuant  to  the  act  of  Febru- 
ary 4,  1887,  §  20,  as  amended  by  the  act  of 
June  29,  1906,  a  uniform  system  of  account- 
ing and  bookkeeping  for  the  carriers  sub- 
ject to  that  act,  cannot  be  said  to  have 
abused  its  powers  because,  under  its  reg- 
ulations, a  railway  company  erecting  a  new 
and  enlarged  shop  and  terminal  niant  upon 
a  different  location  from  that  of  the  existing 
shop  and  terminal  plant,  which  are  to  be 
abandoned,  cannot  charge  the  estimated 
value  of  such  abandoned  property  against 
the  accumulated  surplus  as  represented  in 
the  profit  and  loss  account,  but  must  charge 
to  operating  expenses  the  estimated  replace- 
ment cost,  less  salvage,  of  such  existing 
flhop  and  plant. 

[Ed.  Note.— For  other  ca^es,  'see  Commerce, 
Cent  Dig.  fi  138:    Dec.  Dig.  I  85.*] 

[No.  671.] 

Argued  October  29  and  30.  1913.    Decided 
December  1,  1913. 

APPEAL  from  the  United  States  Commerce 
Court  to  review  a  decree  dismissing  the 
petition  in  an  action  to  enjoin  the  enforce- 
ment of  certain  regulations  of  the  Inter- 
state Commerce  Commission  relative  to  the 
uniform  accounting  and  bookkeeping  system 
prescribed  for  interstate  railway  carriers. 
Affirmed. 

See  same  case  below,  204  Fed.  641. 

ei      Statement  by  Mr.  Justice  Pitney: 

•  *  This  is  an  appeal  from  a  decree  of  the 
eommerce  court,  dismissing  appellant's  peti- 
tion in  an  action  brought  to  have  certain 
regulations  of  the  Interstate  Commerce 
Commission  relative  to  the  method  of  keep- 
ing the  accounts  of  carriers  declared  invalid, 
and  to  enjoin  the  enforcement  thereof.  204 
Fed.  641.  The  regulations  are  contained 
in  the  "Classification  of  Expenditures  for 
Additions  and  Betterments  of  Steajn 
Roads,"  effective  July  1st,  1909,  and  the 
First  Revised  Issue  thereof,  effective  July 
1,  1010. 


The  facts  as  set  forth  in  appellant's  brief 
may  be  summarized  as  follows: 

Appellant  is  engaged  in  interstate  com- 
merce. Its  main  line  is  about  786  miles  CB 
length,  and  extends  from  Kansas  City  im 
Port  Arthur,  on  the  Gulf  of  Mexico,  trav* 
ersing  the  states  of  Missouri,  Kansas, 
Oklahoma,  Arkansas,  Louisiana,  and  Texas. 
The  road  was  built  years  ago,  wl.en  the 
country  was  heavily  timbered  and  sparsely^ 
settled,  and  the  traffic  was  correspondingly  m 
small.  The  traffic  would  not* then  Bup-« 
port,  nor  could  capital  be  obtained  for,  an 
expensively  constructed  road;  and  in  con- 
sonance with  the  general  practice  in  the 
development  of  the  country,  the  road  was 
built  with  rather  heavy  ruling  grades.  But 
it  was  not  defectively  or  improperly  con« 
structed  or  located;  it  had  substantially 
the  same  grades  as  other  roads  then  con- 
structed in  the  West;  and  it  was  adequate 
to  serve  the  then-existing  needs  of  the  coun- 
try. A  railroad  with  heavy  grades  is,  of 
course,  more  cheaply  constructed  than  a 
road  of  low  grades.  And  a  road  of  heavy 
grades  is  generally  adequate  in  a  new  coun- 
try, where  the  volume  of  traffic  offered  is 
small,  the  train  loads  light,  and  the  trains 
few. 

The  ruling  maximum  grade  of  appellant's 
line  as  originally  constructed  was  1  per 
cent;  and  in  the  mountain  district  as  high 
as  1.35  per  cent.  The  evidence  is  undisputed 
that  it  was  properly  located,  well  construct- 
ed, and  ample  for  the  needs  of  the  country. 
In  the  course  of  time,  with  the  develop- 
ment of  the  country,  and  the  resultant  in- 
crease in  traffic,  whereby  the  limit  of  the 
road's  capacity  was  being  approached,  the 
conditions  warranted  and  rendered  desir- 
able such  additions  or  improvements  as 
would  enlarge  the  road's  capacity,  and  per- 
mit traffic  to  be  moved  more  rapidly  and 
economically. 

Two  methods  of  increasing  the  capaci^ 
of  the  road  were  presented:  one  by  double- 
tracking,  the  other  by  lowering  the  grades 
and  thus  permitting  traffic  to  be  moved 
more  rapidly.  The  road  was  in  active  com- 
petition with  powerful  rivals  operating  in 
the  same  general  territory;  among  them, 
the  Southern  Pacific,  the  Missouri,  Kansas, 
&  Texas,  the  Missouri  Pacific,  the  St.  Louis 
Southwestern,  the  Texas  &  Pacific,  the  St. 
Louis  &  San  Francisco,  the  Atchison,  To- 
pcka,  k  Sante  Fe,  and  the  Rock  Island.  The 
cliaracter  of  the  road  as  a  trunk  line,  bar- 
ing a  long  average  haul  and  the  prevalence 
of  low^dass  traffic, — ^timber,  coal,  oil,  and 
like  commodities, — necessarily  entailed  a^, 
low  average  freight  rate:  its  average  rates ^ 
per  ton  per^mile  being  lower  than  those  of* 
any  of  its  competitors  above  named. 

Under  these  conditions  the  managiemeiit 
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found  that  the  most  desirable. plan  was  to 
lower  the  grades  of  the  road»  and  thus  to 
increase  its  capacity,  procure  economy  in 
operation,  and  render  better  service  to  the 
public  Two  methods  of  reducing  the  grades 
at  various  points  along  the  line  were  pre- 
sented: one  bj  raising  or  lowering  the  road- 
bed on  the  existing  right  of  way;  the  other 
by  the  construction  of  short  sections  of  new 
road  in  substitution  for  portions  of  the 
road,  in  instances  where  the  same  result 
eould  be  thus  obtained  at  less  cost.  The 
program  of  improvement  contemplated, 
therefore,  not  only  many  changes  on  the 
original  right  of  way,  but  also  a  number  of 
changes  by  the  substituticm  of  short  sec- 
tions of  road  on  new  ground,  where  that 
method  was  more  economical. 

The  first  six  sections  of  the  road  where 
new  locations  were  utilized  are  covered  by 
the  petition  herein.  Other  similar  changes 
are  being  made  as  the  work  proceeds,  which 
will  cover  several  years,  and  is  estimated 
to  cost  $3,000,000.  The  road  at  these  six 
points  was  in  no  way  worn  out,  was  fully 
maintained,  and  was  capable  of  performing 
for  an  indefinite  term  the  function  for 
which  it  was  originally  constructed.  All  of 
these  changes  are  being  made  for  the  pur- 
pose of  increasing  the  capacity  of  the  line, 
of  securing  economy  in  operation,  and  of 
rendering  improved  service  to  the  public. 

At  the  six  sections  of  the  road  in  ques- 
tion it  was  found  by  the  estimates  of  the 
engineers  that  the  cost  of  securing  the  re- 
quired gradient  upon  the  original  roadbed 
would  be  $1,230,318.99;  but  that  the  same 
result  eould  be  obtained  by  means  of  re-lo- 
cations upon  adjacent  land  for  a  net  ex-. 
penditure  of  $629,399.74. 

The  actual  expenditure  on  these  six  new 

locations,  as  ascertained  on  completion  of 

ggihe  work  (after  the  filing  of  the  petition), 

^was    $763,798;    and    the    testimony   shows 

*  that  had  the  work  been  done  on  the  original 

roadbed  the  cost  would  have  been  increased 

OTer  the  estimates  in  an  equal  or  greater 

proportion;  the  variation  being  due  to  in- 

erease  in  the  cost  of  labor,  materials,  etc. 

For  present  purposes,  the  figures  set  forth 

in  the  petition  are  adopted. 

The  grade  revisions  at  the  six  secticms 
of  line  involved  herein  having  been  com- 
pleted by  removing  the  tracks  to  adjacent 
parcels  of  ground,  which  were  procured  and 
substituted  for  the  original  parcels,  the 
use  of  the  latter  parcels  was,  of  eourse,  dis- 
eon  tinned. 

The  expenditure  required  to  improve  the 
property  by  bringing  it  to  the  desired  grade 
of  ^  of  1  per  cent  being  deemed  a  capital 
expenditure,  appellant's  directors  deter- 
mined to  finance  the  work  by  applying  to 
ii  tlM  proceeds   of  a  bond   issue.     It  Is 


claimed  to  have  been  necessary  to  finance 
the  improvements  in  this  way  if  they  were- 
to  be  made  at  all,  because  the  appellant- 
did  not  have  current  earnings  available  for 
these  improvements,  and  could  not  have 
financed  its  program,  involving  the  revision 
of  about  41  per  cent  of  the  entire  line  and 
an  ultimate  expenditure  of  several  million 
dollars,  in  any  other  way  than  by  raising 
capital  for  that  purpose  through  the  issu- 
ance of  bonds. 

Appellant,  in  order  to  raise  funds  for  this 
and  certain  other  purposes,  made  an  issue 
of  bonds  secured  by  a  second  mortgage  on 
its  property.  This  was  duly  authorized  by 
the  directors  and  stockholders  in  the  month 
of  June,  1009;  a  portion  of  the  bonds  was- 
sold  and  an  initial  sum  of  $1,250,000  thus 
obtained  became  applicable  to  the  improve- 
ments referred  to  in  the  petition  and  other 
improvements  in  the  grade.  Additional 
bonds  have  since  been  issued  as  the  work 
has  proceeded. 

In  1907,  appellant  began  the  payment  of 
dividends  at  the  rate  of  4  per  cent  per  an- 
num upon  its  preferred  stock,  the  total 
amount  of  which  was  $21,000,000,  and  has^ 
continued  to  pay  such  dividends  each  year^ 
until  the  present  time.  *  These  dividends  are  • 
noncumulative  and  are  payable  only  out 
of  the  earnings  of  the  current  year.  The 
fact  that  appellant  had  paid  its  dividends 
for  several  years  was  a  factor  in  its  credits 
Preferred  dividends  having  been  established,, 
it  is  claimed  that  their  discontinuance 
would  have  affected  the  credit  of  the  road 
so  seriously  that  it  would  have  been  un- 
able except  on  prohibitive  terms  to  dispose 
of  additional  bonds  as  further  money  was 
required  from  time  to  time  during  the 
progress  of  the  work.  It  is  further  claimed 
that  appellant  was  able  to  finance  its  im- 
provements only  out  of  the  proceeds  of  a- 
bond  issue;  and  that  it  could  not  have 
financed  them  at  all  except  by  adopting 
the  economical  method  of  making  a  con- 
siderable part  of  the  grade  reductions  by 
means  of  ehanges  off  the  line  of  the  right 
of  way. 

Appellant,  having  paid  the  cost  of  the  six 
improvements  out  of  its  issue  of  bonds,  was 
confronted  with  the  regulations  of  the  Com- 
mission bearing  on  the  method  of  recording 
the  transaction  in  its  books  of  account* 
Except  for  those  regulations,  it  is  said  that 
the  full  cost  of  the  improvements  would 
have  been  charged  to  the  account  of  "Addi- 
tions and  Betterments," — a  subdivision  of 
the  property  accounts , — and  credited  to  ths 
proceeds  of  the  bonds,  because  that  sum 
had  been  expended  for^  additions  and  better- 
ments, and  because  the  bonds  had  supplied 
the  funds.  In  the  balance  sheet  the  "As- 
sets" would  have  shown  an  increment  of 
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approximately  $029,300  under  the  rabdi- 
vision  of  Additiona  and  Betterments,  and, 
per  eontrtt,  the  "Liabilities"  would  have 
shown  a  corresponding  increase  under  the 
subdivision  of  "Bonds." 

Under  the  regulations  in  question,  it  was 
found  that  if  the  improvements  had  been 
made  on  the  original  right  of  way,  the 
entries  would  have  been  made  as  above 
indicated.  But,  with  respect  to  improve- 
ments made  off  the  right  of  way,  different 
treatment  was  prescribed.  Here  the  appel- 
n  iant  was  not  permitted  to  carry  into  its 
•  property*  accounts  the  full  cost  of  the  im- 
provement, but  was  required  first  to  deduct 
from  the  cost  thereof  the  estimated  replace- 
ment cost  of  the  portions  of  track  no  longer 
used,  the  difference  only  being  carried  into 
the  property  accounts,  and  a  sum  equal  to 
the  estimated  cost  of  replacing  the  old  sec- 
tions of  track  being  charged  to  the  operat- 
ing expenses  of  that  year. 

The  text  of  the  Classification  of  Addi- 
tions and  Betterments  relative  to  revisions 
made  on  the  original  line  is  as  follows: 
"Grade  Revisions. —  (Reducing  of  grades  by 
cutting  down  summits  and  raising  sags 
without  materially  changing  the  alinement). 
—The  amount  to  be  charged  to  this  account 
is  the  cost  of  additional  grading  done,  in- 
eluding  as  a  portion  of  such  cost  the  rent 
and  cost  of  operation  of  steam  shovels  and 
work  trains;  building  temporary  tracks  for 
steam  shovels  and  grading  outfits;  tools, 
etc.,  used  in  the  work;  raising  or  lowering 
existing  bridges;  increasing  the  length  of 
culverts  and  replacing  riprap  at  culvert 
ends;  changing  grade  crossings  for  farm  or 
country  roads,  highways,  and  streets,  in- 
eluding  crossing  gates,  highway  crossing 
alarms,  and  watch  houses." 

Relative  to  changes  off  the  original  line 
the  regulation  is  as  follows:  "Changes  of 
Line. —  (Construction  of  new  lines  for  the 
purpose  of  improving  grade  or  alinement)  .— 
The  amount  to  be  charged  to  this  account 
is  the  difference  between  the  cost  of  the 
new  line  and  the  cost  of  replacing  in  kind 
the   line   abandoned,  exclusive  of   right  of 
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The  General  Instructions  contained  in  the 
Classification  supplement  these  rules  and 
prescribe  charges  to  Operating  Expenses  as 
follows : 

"5.  In  case  it  becomes  necessary  directly 
in  connection  with  betterment  or  improve- 
ment work  to  abandon  any  property,  the 
cost  of  replacing  the  abandoned  property  in 
kind,  plus  the  cost  of  removal,  but  less  the 
value  of  salvage,  should  be  charged  to  the 
appropriate  accounts .  under  Operating  Ex- 
M  penses.  In  case,  however,  the  amount  so 
•  chargeable  is  large,  and  its  inclusion  in  a 
carrier's    operating   expenses   for    a  single 


year  would  unduly  harden  the  operating 
expense  aeoounts  for  that  year,  the  carrier 
may,  if  so  authorized  upon  application  to 
the  Interstate  Commerce  Commission, 
charge  such  cost  to  the  Property  Abandoned 
account  provided  in  the  Form  of  General 
Balance  Sheet  Statement,  or  to  the  reserve 
account  mentioned  in  paragraph  6. 

"6.  When  property  is  abandoned  and  not 
replaced,  the  original  cost  (estimated,  if 
not  known)  should  be  credited  to  the  ap- 
propriate Additions  and  Betterments  Ac- 
counts and  charged,  less  salvage,  to  Profit 
and  Loss  Account,  to  which  should  also  bo 
charged  all  incidental  expenses  directly 
connected  with  the  abandonment.  If  so  au- 
thorized upon  application  to  the  Interstate 
Commerce  C<Hnmission,  however,  a  carrier 
may  set  up  depreciation  accounts  under 
'Maintenance  of  Way  and  Structures,'  for 
the  purpose  of  creating  a  reserve  to  which 
(instead  of  Profit  and  Loss)  should  be 
charged  the  original  cost,  less  salvage,  of 
the  property  (other  than  land  or  equip- 
ment) abandoned,  and  all  incidental  ex- 
penses directly  connected  with  the  abandon- 
ment." 

These  are  the  regulations  as  they  ap- 
peared in  the  Classification  of  1900.  In  tha 
First  Revised  Issue  (1910)  there  were  some 
slight  changes,  but  none  now  important. 

To  restrain  the  enforcement  of  the  regn- 
lations  so  far  as  they  required  or  tended 
to  require  appellant  to  charge  against  its 
earnings  the  estimated  replacement  valua 
(less  salvage)  of  the  six  parcels  of  railroad 
line  that  was  abandoned  as  an  incident  to 
grade  reduction  as  above  set  forth  was  tha 
principal  object  of  the  suit. 

The  petition  sets  forth  the  following  as  a 
second  ground  of  complaint.  As  a  part  of 
its  program  of  improvements,  appellant  is 
engaged  in  erecting  a  new  and  enlarged 
shop  and  terminal  plant  at  Shreveport,  tip-^, 
on  a  different  location  from  that  of  then 
existing  shop  and  terminal  plant,  *  which* 
latter  are  incidentally  to  be  abandoned.  It 
is  claimed  that  the  present  shop  and  equip- 
ment are  not  worn  out  or  obsolete,  but  ara 
in  good  condition,  and  capable,  with  ordi- 
nary running  repairs,  of  performing  for  an 
indefinite  time  the  functions  for  which  they 
were  originally  constructed.  Appellant  de- 
sires to  charge  the  estimated  value  of  the 
abandoned  shop  and  terminal  plant, 
amounting  approximately  to  $100,000, 
against  its  accumulated  surplus  as  repre- 
sented in  its  Profit  and  Loss  Account.  The 
regulations  of  the  Interstate  Commerce 
Commission  relative  to  accounting,  however, 
prohibit  this  charge,  and  require  that  tha 
estimated  replacement  cost  (less  salvage) 
of  the  existing  shop  and  terminal  plant 
shall  be  charged  to  the  Operating  Expensa 
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Account.  An  injunction  against  the  en- 
forcement of  the  regulations  in  this  regard 
also  was  prayed. 

Messrs.  Samuel  Untermyer,  Walter  C. 
Noyes,  Arthur  M.  Wickwire,  and  Irwin 
Cntermyer  for  appellant. 

Mr.  Charles  W.  Needtiam  for  the  Inter- 
state Commerce  Commission. 

Assistant  Attorney  General  Denlaon 
and  Mr.  Thurlow  M.  Gordon,  Special 
Assistant  to  the  Attorney  General,  for  the 
K  United  SUtes. 

•9 

*Mr.  Justice  Pitney,  after  making  the 
foregoing  statement,  delivered  the  opinion 
ef  the  court: 

The  contention  of  appellant  in  the  com- 
merce court  and  in  this  court  is,  that  the 
regulations  of  the  Interstate  Commerce 
Commission  relative  to  the  method  of  keep- 
ing the  accounts  of  common  carriers,  so  far 
as  they  are  here  questioned,  are  unreason- 
able, beyond  the  power  or  authority  of 
either  Congress  or  the  Commision,  and 
Tiolative  of  the  Fifth  Article  of  Amend- 
Bents  to  the  Constitution  of  the  United 
States,  as  being  a  deprivation  of  property 
without  due  process  of  law.  It  is  claimed 
that  the  effect  of  enforcing  the  regulations 
under  the  circumstances  of  the  case  is  to 
«  reduce  the  amount  of  net  earnings  applicable 
$io  dividends,  and  thereby  cause  an  irrep- 
*  arable  loss  to  the* preferred  stockholders, 
whose  dividends  are  noneumulative,  and 
payable  only  out  of  the  income  of  the  cur- 
rent year;  that  the  property  accounts  be- 
come inaccurate,  because  while  appellant 
has  actually  expended  something  more  than 
$600,000  in  the  improvement  of  its  prop- 
erty, and  its  bonded  indebtedness  has  been 
in  fact  increased  by  the  like  amount,  the 
accounts  will  declare  that  for  this  expendi- 
ture the  company  has  obtained  a  net  accre- 
tion to  its  property  of  only  a  little  over 
$200,000  ($629,390.74  less  $386,484,  or 
$234,747.74) ;  that  the  Operating  Expense 
Accounts  will  be  improperly  swollen  by  the 
ineluBion  therein  of  the  sum  of  $386,484,  to 
the  deception  of  the  stockholders  and  the 
inyesting  public,  and  the  impairment  of  the 
financial  credit  of  the  company;  and  that 
under  the  requirements  of  the  Commission 
this  sum  of  $386,484,  cannot  be  charged  to 
and  finally  taken  out  of  the  proceeds  of  the 
bonds,  but  must  be  charged  to  operating 
expenses,  and  thus  taken  from  operating 
revenue,  because  of  which  (as  is  claimed) 
this  amount,  which  has  already  been  paid 
eot  of  the  proceeds  of  bonds,  must  ultimate- 
ly be  restored  in  cash  to  the  bond  account, 
and  returned  to  the  trustee  or  otherwise  ac- 
eoonted  for  to  the  bondholders.  As  to  the 
Skreveport  shop  and  terminal  plant  that 
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are  to  be  abandoned,  it  is  contended  that 
it  is  unreasonable  to  require  the  cost  of 
abandonment  to  be  charged  to  operating 
expenses,  and  that  this  is  a  proper  charge 
against  the  accumulated  surplus,  as  repre- 
sented in  the  Profit  and  Loss  Account. 

The  authority  of  the  Commission  rests 
upon  §   20   erf  the  "act  to  regulate   com- 
merce" (24  Stat,  at  U  370,  chap.  104,  U.  S. 
Comp.  Stat.  1001,  p.  3154),  as  amended  by 
the  Hepburn  act  of  June  29,  1906  (34  SUk^ 
at  L.  684)    chap.  3591,  U.  S.  Comp.  SUt-K 
Supp.  1911,  p.  1288 ).t    The* constitutional* 
validity  of  this  legislation  was  sustained 
in    Interstate    Commerce    Commission     ▼. 
Goodrich  Transit  Co.  224  U.  S.  194,  211, 
214,  56  L.  ed.  729,  736,  737,  32  Sup.  Ct. 
Rep.  436. 

The  authority  conferred  by  Congress  up*^ 
on  the  commerce  court  (act  of  June  18,^ 
1910,  36  Stat,  at  L.  539,  chap.  300;*Judi-* 
cial  Code,  §  207  [36  Stat,  at  L.  1148,  chap. 
231,  U.  S.  Comp.  Stat.Supp.  1911.  p.  216]) 
with  respect  to  enjoining  or  setting  aside 
the  orders  of  the  Commission,  like  the  au- 
thority previously  exercised  by  the  Federal 
circuit  courts,  was  confined  to  determining 
whether  there  had  been  violations  of  the 
Constitution,  or  of  the  power  conferred  by 
statute,  or  an  exercise  of  power  so  arbi- 
trary as  virtually  to  transcend  the  author- 
ity conferred.  Interstate  Commerce  Com- 
mission T.  Illinois  C.  R.  Co.  215  U.  S.  452, 
470,  54  L.  ed.  280,  287,  30  Sup.  Ct.  Rep. 
155;  Interstate  Commerce  Commission  v. 
Union  P.  R.  Co.  222  U.  S.  541,  547,  56 
L.  ed.  308,  311,  32  Sup.  Ct.  Rep.  108; 
Proctor  &  O.  Co.  v.  United  States,  225  U. 
S.  282,  297,  36  L.  ed.  1091,  1096,  32  Sup. 
Ct.  Rep.  671;  Interstate  Commerce  Com- 
mission V.  Baltimore  &  0.  R.  Co.  225  U.  S. 
326,  340,  56  L.  ed.  1107,  1111,  32  Sup.  Ct 
Rep.  742. 

As  to  the  intent  and  meaning  of  $  20,  it 
is  first  insisted  that  the  power  conferred 
upon  the  Commission  to  prescribe  the  forms 
of  accounts,  records,  and  memoranda  to  be 
kept  by  the  carriers,  recognizes  a  distinc- 
tion between  the  form  and  the  substance; 
and  that  while  the  Commission,  in  order  to 
obtain  full  and  accurate  information  con- 
cerning the  affairs  of  each  corporation, 
must  have  power  to  require  any  reports, 

t"See.  20.  That  the  Commission  is  here- 
by authorized  to  require  annual  reports 
from  all  common  carriers  subject  to  the 
provisions  of  this  act,  and  from  the  owners 
of  all  railroads  engaged  in  interstate  com- 
merce as  defined  in  this  act,  to  prescribe 
the  manner  in  which  such  reports  shall  be 
made,  and  to  require  from  such  carriers 
speciflo  answers  to  all  questions  upon  which 
the  Commiesion  may  need  information. 
Sueh  annual  reports-  shall  show  in  detail 
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•chedttlei»  and  aeeounts  neceesaxy  to  ahow 
the  true  financial  condition  of  each  carrier; 
yet  that  the  grant  must  by  lair  interpre- 
tation, and  in  order  not  to  amount  to  an 
unconatitutional  delegation  of  legislative 
power,  stop  short  of  the  point  where  the 
regulation  in  its  essence  goes  not  to  the 
form,  but  to  the  substance,  and  involves 
interference  with  the  internal  affairs  of 
the  corporation.  We  do  not,  however,  think 
that  any  such  distinction  between  the  form 
and  the  substance  is  admissible  with  re- 
spect to  the  declared  objedt  of  standardizing 
railroad  accounts  and  obtaining  therefrom 
full  and  accurate  information  concerning 
the  affairs  of  the  respective  corporations. 
The  very  object  of  a  system  of  accounts  is 
to  display  the  pertinent  financial  operations 
of  the  company,  and  throw  light  upon  its 
present  condition.  If  they  are  t»  truly  do 
^this,  the  form  must  correspond  with  the 
2  substance.  In  order  that  accounts  may  be 
•  standarized,  it  is  necessary  that  the  ac- 
counts of  the  several  carriers  shall  be  ar- 
ranged under  like  headings  or  titles;  and 
it  is  obviously  essential  that  charges  and 
oredits  shall  be  allocated  under  the  proper 
headings, — ^the  same  with  one  carrier  as 
with  another.  Unless  "Additions  and  Bet- 
terments," on  the  one  hand,  and  "Operat- 
ing Expenses,"  on  the  other,  are  to  indi- 
cate the  same  class  of  entries  upon  the 
books  of  one  carrier  that  they  indicate  up- 
on the  books  of  other  carriers,  there  is  no 
possibility  of  standardization.  So  far  as 
such  uniformity  requirements  control  or 
tend  to  control  the  conduct  of  the  carrier 
in  its  capacity  as  a  public  servant  engaged 
in  interstate  commerce,  they  are  within  the 
authority  constitutionally  conferred  by  Con- 


I  gress  upon  the  Commission.  There  is  no 
!  direct  interference  with  the  internal  affairs 
of  the  corporation;  and  if  any  such  inter- 
ference indirectly  results,  it  is  only  such 
as  is  inoideAtal  to  the  lawful  control  of  the 
carrier  by  the  Federal  authority,  and  to 
this  the  rights  of  stoekholders  and  bond- 
holders alike  are  necessarily  subject. 

It  is  said,  however,  that  the  meaning  of 
the  term  "operating  expenses"  was  well  de- 
fined at  the  time  of  the  passage  of  the  act 
of  1887,  and  that  during  the  period  inter- 
vening between  the  beginning  of  the  work 
of  the  Commission  thereunder  and  the  pas- 
sage of  the  Hepburn  act  in  1006,  the  term 
had  never  been  construed  to  include  any 
charge  for  property  abandoned  in  the 
course  of  improvements;  and  that  this 
settled  construction,  upon  familiar  princi- 
ples, must  be  deemed  to  have  entered  into 
the  purpose  of  Congress  when  it  re-enacted 
the  language  of  |  20  in  the  latter  year, 
and  added  to  it  authority  to  the  Commis- 
sion to  prescribe  in  its  discretion  the  forms 
of  accounts  and  a  prohibition  against  keep- 
ing any  others  than  those  prescribed  or 
approved  by  the  Commission.  But  it  will  be 
observed  that  §  ^^t  &8  originally  enacted, 
authorized  the  Commission  "in  its  discre- 
tion, for  the  purpose  of  enabling  it  thee^ 
better  to  carry  out  the  purposes  of  this  act,^ 
*[to]  prescribe  ...  a  period  of  time* 
within  which  all  common  carriers  subject 
to  the  provisions  of  this  act  shall  have,  as 
near  as  may  be,  a  uniform  system  of  ae- 
eounts,  and  the  manner  in  which  such  ac- 
counts shall  be  kept."  Congress,  when  it 
enacted  the  Hepburn  act  in  1906,  must  have 
known  that  the  Commission  had  not  as  yet 
found  occasion  to  enforce  this  provision; 


the  amount  of  capital  stock  issued,  the 
amounts  paid  therefor,  and  the  manner  of 
payment  for  the  same;  the  dividends  paid, 
the  surplus  fund,  if  any,  and  the  number 
of  stockholders;  the  funded  and  floating 
debts  and  the  interest  paid  thereon;  the 
cost  and  value  of  the  carrier's  property, 
franchises,  and  equipments;  .  .  .  the 
amounts  expended  for  improvements  each 
year,  how  expended,  and  the  character  of 
such  improvements;  the  earnings  and  re- 
ceipts from  each  branch  of  business  and 
from  all  sources;  the  operating  and  other 
expenses;  the  balances  of  profit  and  loss; 
and  a  complete  exhibit  of  the  financial 
operations  of  the  carrier  each  year,  in- 
cluding an  annual  balance  sheet.  Such  re- 
ports shall  also  contain  such  information 
in  relation  to  rates  or  regulations  concern- 
ing fares  or  freights,  or  agreements,  arrange- 
ments, or  contracts  affecting  the  same  as 
the  Commission  may  require;  and  the  Com- 
mission may,  in  its  discretion,  for  the  pur- 
pose of  ensibling  it  the  better  to  carry  out 
the  purposes  of  this  act,  prescribe  a  period 
9i  time  within  which  all  common  cajrlers 


subject  to  the  provisions  of  this  act  shall 
have,  as  near  as  may  be,  a  uniform  sys- 
tem of  accounts,  and  the  manner  in  which 
such  accounts  shall  be  kept. 

The  Commission  may,  in  its  discretion,  pre- 
scribe the  forms  of  any  and  all  accounts, 
records,  and  memoranda  to  be  kept  by  car- 
riers subject  to  the  provisions  oi  this  act» 
including  the  accounts,  records,  and  mem- 
oranda of  the  movement  of  traffic  as  well 
as  the  receipts  and  expenditures  of  moneys- 
The  Commission  shall  at  all  times  have 
access  to  all  accounts,  records,  and  mem- 
oranda kept  by  carriers  subject  to  this  act, 
and  it  shall  be  unlawful  for  such  carriers 
to  keep  any  other  accounts,  records,  or 
memoranda  than  those  prescribed  or  ap- 
proved by  the  Commission,  and  it  may  em- 
ploy special  agents  or  examiners,  who  shall 
have  authority  under  the  order  of  the  Com- 
mission to  inspect  and  examine  any  and 
all  accounts,  records,  and  memoranda 
kept  by  such  carriers.  This  provision  shall 
apply  to  receivers  of  carriers  and  operating 
trustees." 
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and  at  the  lame  time  inaf  be  deemed  to 
kave  contemplated  that  the  authority  then 
to  the  first  time  conferred  upon  the  Oom- 
■liflsion  to  determine  and  prescribe  the 
Biaximiim  rates  to  be  charged  by  the  car- 
riers for  the  services  to  be  performed  by 
them  fiimished  a  new  and  more  cogent  rea- 
son for  establishing  a  uniform  system  of 
aoeoonts. 

The  contention  that  the  term  ''operating 
cqtenses"  had  a  well-understood  and  defined 
meaning,  either  reo()gnized  at  the  time  of 
the  passage  of  the  act  of  1887,  or  estab- 
lished by  the  constant  practice  of  the  Com- 
mission from  that  time  until  the  Hepburn 
act»  so  that  the  use  of  the  term  in  the 
latter  act  amounted  to  an  express  limita- 
tion upon  the  grant  of  power  to  prescribe 
the  forms  of  the  accounts,  is  not  wdl  found- 
ed. Congress,  in  authorizing  the  Commis- 
sion to  prescribe  a  uniform  system  of  ae- 
counts,  recognized  that  accounting  systems 
were  not  then  uniform;  and  in  reiterating 
this  authorization  in  1900,  and  adding  a 
prohibition  against  the  keeping  of  other  ac- 
counts than  those  prescribed,  manifested  a 
purpose  to  standardize  and  render  uniform 
the  accounts  of  the  different  carriers  with 
respect  to  matters  that  entered  Into  prop- 
erty and  the  improvements  thereof,  on  the 
one  hand,  and  the  current  operations  of  the 
company,  on  the  other.  By  the  very  terms 
of  §  20,  Congress  at  least  outlined  the 
classification  of  the  carriers'  accounts,  for 
it  required  the  annual  reports  to  show  'the 
amount  of  capital  stock  issued,  the 
amounts  paid  therefor,  and  the  manner  of 
(.  payment  for  the  same  .  .  .  the  surplus 
J  fund,  if  any,  •  .  •  the  funded  and 
•  floating* debts,  .  .  •  the  cost  and  value 
of  the  carrier's  property,  franchises,  and 
equipments;  .  •  .  the  amounts  expend- 
ed for  improvements  each  year,  how  ex- 
pended, and  the  character  of  such  improve- 
ments; the  earnings  and  receipts  from  each 
branch  of  business  and  from  all  sources; 
the  operating  and  other  expenses;  the  bal- 
ances of  profit  and  loss;  and  a  complete 
exhibit  of  the  financial  operations  of  the 
carrier  each  year,  including  an  annual  bal- 
ance sheet."  By  the  same  section  the  Com- 
mission was  authorized  to  require  these  an- 
nual reports  from  all  carriers  subject  to 
the  act,  and  to  prescribe  the  manner  in 
which  the  reports  should  be  made,  and  for 
this  and  other  purposes  to  require  carriers 
to  have  "as  near  as  may  be,  a  uniform  sys- 
tem of  accounts,  and  [to  prescribe]  the 
manner  in  which  such  accounts  shall  be 
kept." 

Plainly,  the  lawmaking  body  recognized 
the  essential  distinctions  between  property 
accounts  and  operating  accounts,  between 
capital  and  earnings;  it  recognized  that  the 


practice  of  different  earrlers  varied  in  re- 
spect to  these  matters;  and  that  no  system 
of  supervision  and  regulation  would  be 
complete  without  requiring  the  accounts  of 
all  the  carriers  to  speak  a  common  lan- 
guage. 

There  is  here  no  unconstitutional  dele- 
gation of  legislative  powers.  The  reason- 
ing adopted  in  Interstate  Commerce  Com* 
mission  v.  Goodrich  Transit  Ca  224  U.  S. 
194,  210,  etc.,  66  L.  ed.  729,  785,  32  Sup. 
Ct.  Bep.  436,  is  controlling.  And  since,  as 
just  shown,  uniformity  in  accounting  is 
dependent  upon  the  adopticm  and  enforce* 
ment  of  precise  classification,  the  authority 
to  define  the  terms  of  the  classification 
necessarily  follows.  It  amounts,  after  all« 
to  no  more  than  laying  down  the  general 
rules  of  action  under  whidi  the  Commission 
shall  proceed,  and  leaving  it  to  the  Com* 
mission  to  apply  those  rules  to  partieular 
situations  and  circumstances  by  the  estab- 
lishment and  enforcement  of  administrative 
regulations. 

It  is  contended  that  the  regulations  of^ 
the  Commission,  in  respect  to  the  matters^ 
now  under  consideration,  are* so  unrea-* 
sonable  and  arbitrary  as  to  constitute 
an  abuse  rather  than  an  exercise  of  the 
powers  conferred  by  §  20,  and  consequent- 
ly that  they  ought  to  be  set  aside  by  ju- 
dicial action.  This  is  not  on  the  ground 
that  the  Commission  did  not  proceed  with 
due  deliberation  and  after  proper  inqui- 
ry. Bespecting  this,  the  record  abundantly 
shows  that  in  the  year  1906,  and  shortly 
after  the  passage  of  the  Hepburn  act,  the 
Commission  undertook,  and  for  nearly 
three  years  prosecuted  a  most  thorough 
investigation  into  the  current  practice  of 
the  principal  railroad  lines,  procuring 
reports  and  recommendations  from  ex- 
perts, and  submitting  tentative  plans  for 
the  classification  of  accounts  to  the  execu- 
tives of  the  railroad  lines  and  to  a  com- 
mittee of  accounts  created  by  the  Associa- 
tion of  American  Bailway  Accounting 
Officers,  which  association  was  made  up 
of  members  representing  practically  every 
important  railroad   In   the   country. 

The  present  attack  upon  the  classifica- 
tion as  adopted  is,  and  must  be,  rested 
at  bottom  upon  the  contention  that  the 
regulations  embodied  in  it  are  so  entirely 
at  odds  with  fundamental  principles  of  cor- 
rect accounting  as  intrinsically  to  msni- 
fest  an  abuse  of  power. 

There  is  evidence  in  the  record  that 
substantially  the  same  method  of  distrib- 
uting charges  for  so-called  "Additions  and 
Betterments"  between  the  Property  Ae- 
counts  and  the  Operating  Accounts  is  and 
has  long  been  pursued  by  important  rail- 
road carriers,  and  has  received  the  sane- 
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iaon  ixf  at  least  one  recent  text-book 
writer,— Whitten,  Valuation  of  Public  Serv- 
ice Corpora tiona,  §§  450,  461,  458,  etc. 
Nevertheless,  it  is  insisted  with  empha- 
sis that  property  abandoned  as  an  inci- 
dent to  permanent  improvements  is  not 
an  operating  expense,  and,  in  effect,  that 
no  matter  what  practice  may  be  pursued 
by  railroad  accounting  officers,  it  cannot 
properly  be  treated  as  such. 
tt  We  are  thus  brought  back  to  the  funda- 
J  mental  distinction  between  (a)  the  prop- 
*  erty  or  capital  accounts,  designed*  to  rep- 
resent the  investment  of  the  stockholders, 
and  to  show  the  cost  of  the  property  as 
originally  acquired,  with  subsequent  ad- 
ditions and  improvements;  these  assets 
being  balanced  by  the  liabilities,  includ- 
ing the  amount  of  the  capital  stock  and 
of  bonded  and  other  indebtedness,  with  net 
profits  or  surplus,  whether  carried  under 
the  head  of  "profit  and  loss"  or  otherwise; 
and  (b)  the  operating  accounts,  designed 
to  show,  on  the  one  side,  gross  receipts  or 
gross  earnings  for  the  year,  and  on  the 
other  side,  the  expenditures  involved  in 
producing  those  gross  earnings  and  in 
maintaining  the  property,  the  balance  be- 
ing the  net  earnings. 

Since  the  regulation  of  the  railroad  car- 
rier by  the  public  authority,  and  especially 
the  fixing  of  the  rates  to  be  charged,  de- 
pend primarily  upon  two  fundamental 
considerations,  (a)  the  value  of  the  prop- 
erty that  is  employed  in  the  public  service, 
and  (b)  the  current  cost  of  carrying  on 
that  service,  it  -is  clear  that  the  main- 
tenance of  a  proper  line  of  distinction 
between  property  accounts  and  operating 
accounts  is  essential  to  the  execution  by 
the  Interstate  Commerce  Commission  of  the 
supervisory  and  regulatory  powers  con- 
ferred upon  it  by  Congress. 

Appellant  contends,  inter  alia,  that  since 
the  original  locations  were  necessary  in 
the  development  of  its  railroad  line,  and 
were  abandoned  only  as  an  incident  to  the 
improvement  and  development  of  the  prop- 
erty, the  oost  thereof,  being,  as  it  is  termed, 
a  part  of  the  "cost  of  progress,"  should 
remain  in  the  property  account,  as  rep- 
resenting a  part  of  the  stockholders'  pres- 
ent investment. 

Support   for   this   contention    is    sought 
in    previous    decisions   of    this    court.      In 
Union  P.  R.  Co.  v.  United  States,  99  U.  S. 
402,  25  L.  ed.  274,  a  decision  that  turned 
upon  the  meaning  and  effect  of  an  act  of 
1862   for   aiding   the    construction    of   the 
railroad    (12  Stat,  at  L.  489,  chap.  120), 
9  it  was  said,  at  p.  420:    "As  a  general  prop- 
$  osition,  net  earnings  are  the  excess  of  the 
*  gross   earninirs   over   the  expenditures*  de- 
frayed in  producing  them,  aside  from,  and 


exclusive  of,  the  expenditure  of  capital 
laid  out  in  constructing  and  equipping  the 
works  themselves.  It  may  often  be  dilfi- 
cult  to  draw  a  precise  line  between  expen- 
ditures for  construction,  and  the  ordinary 
expenses  incident  to  operating  and  main- 
taining the  road  and  works  of  a  railroad 
company.  Theoretically,  the  expenses  charge- 
able to  earnings  include  the  general  ex- 
penses of  keeping  up  the  organization  of 
the  company,  and  all  expenses  incurred 
in  operating  the  works  and  keeping  them 
in  good  condition  and  repair;  whilst  ex- 
penses chargeable  to  capital  include  those 
which  are  incurred  in  the  original  con- 
struction of  the  works,  and  in  the  sub- 
sequent enlargement  and  improvement  there- 
of." In  Illinois  C.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  441,  51 
L.  ed.  1128,  27  Sup.  Ct.  Rep.  700,  the 
Commission  had  held  (206  U.  S.  419,  10 
Inters.  Com.  Rep.  544)  that  while  repairs 
were  properly  chargeable  to  current  oper- 
ating expenses,  yet  expenditures  for  im- 
provements and  equipment  "should  not  be 
taxed  as  part  of  the  current  or  operating 
expenses  of  a  single  year,  but  should  be,  so 
far  as  practicable  and  so  far  as  rates  exact- 
ed from  the  public  are  concerned,  projected 
proportionately  over  the  future."  And  in 
this  court  it  was  said  (p.  462) :  "It  would 
seem  as  if  expenditures  for  additions  to 
construction  and  equipment,  as  expenditures 
for  original  construction  and  equipment, 
should  be  reimbursed  by  all  of  the  traffic 
they  accommodate  during  the  period  of 
their  duration,  and  that  improvements  that 
will  last  many  years  should  not  be  charged 
wholly  against  the  revenue  of  a  single 
year."  And,  after  pointing  out  that  the 
case  of  the  Union  Pacific  Railway  Company 
in  99  U.  S.  had  to  do  not  with  rates  of 
transportation  or  the  like,  but  with  the  con- 
struction of  the  words  "net  earning"  in 
an  act  of  Congress,  the  court,  in  pointing 
out  the  difference  between  the  poRition  of 
the  government  in  that  case  and  the  posi- 
tion of  a  shipper  of  commodities  in  the^ 
case  8uh  judice,  said,  with  respect  to  the  J 
latter  (p.  463):*  "His  right  is  immediate.* 
He  may  demand  a  service.  He  must  pay  a 
toll,  but  a  toll  measured  by  the  reasonable 
value  of  the  service.  The  elements  of  that 
value  may  be  many  and  complex,  not  always 
determinable,  as  we  have  seen,  with  mathe- 
matical accuracy;  but,  we  think,  it  is  clear, 
that  instrumentalities  which  are  to  be 
used  for  years  should  not  be  paid  for  by 
the  revenues  of  a  day  or  year;  and  this 
is  the  principle  of  returns  upon  capital 
which   exists   in  durable  shape." 

The  expressions  quoted  were  properly  em- 
ployed with  respect  to  the  questions  then 
presented  for  decision.     As  expressions  of 
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the  general  principle,  we  see  no  occasion 
BOW  to  qualify  tbem.  In  both  cases  it 
was  recognized  that  in  so  complicated  a 
matter  as  the  construction,  maintenance, 
and  operation  of  a  railroad  line,  it  is  diffi- 
cult to  define  and  perhaps  more  difficult  to 
consistently  apply  a  precise  distinction  be- 
tween capital  and  expense  accounts;  and 
while  the  propriety  of  distributing  improve- 
ment costs  over  a  series  of  years  was  rec- 
ognized, the  impossibility  of  scientific  ac- 
curacy in  that  regard  was  acknowledged. 
The  question  now  is,  whether  the  regulations 
of  the  Commission  under  attack  do  violence 
to  these  general  principles, — rather,  it  is 
whether  those  regulations  are  so  clearly 
eontrary  to  these  and  other  applicable  prin- 
ciples that  they  should  be  set  aside  as 
being  in  excess  of  the  powers  conferred  by 
Congress  upon  the  Commission. 

We  are  unable  to  see  that  there  is  sub- 
stantial inconsistency  with  principle,  much 
less  gross  violation  thereof.  The  conten- 
tion of  the  appellant  that  property,  origin- 
ally acquired  because  necessary  in  the  con- 
struetion  of  the  road,  and  afterwards 
abandoned  only  because  rendered  unneces- 
sary by  the  improvement  and  development 
of  the  property,  should  remain  in  the  prop- 
erty account  as  a  part  of  the  stockholders' 
investment,  will  be  found,  upon  analysis, 
ggto  rest  upon  the  unwarrantable  assumption 
^  that  all  capital  expenditures  result  in  per- 
*  manent  accretions  to  the* property  of  the 
company.  This  in  effect  ignores  deprecia- 
tion,— ^an  inevitable  fact  which  no  system 
of  accounts  can  properly  ignore.  A  more 
complete  depreciation  than  that  which  is 
represented  by  a  part  of  the  original  plant 
that  through  destruction  or  obsolescence  has 
actually  perished  as  useful  property,  it 
would  be  difficult  to  imagine.  The  fiact 
that  the  original  investment  was  necessary 
in  order  that  the  second  investment  might 
be  made  is  not  a  conclusive  test.  Refer- 
ence is  made  to  the  cost  of  the  scaffolding 
used  in  the  erection  of  a  house,  and  dis- 
carded when  the  house  is  completed;  and 
to  the  cost  of  the  paper  that  goes  to  the 
waste-basket,  rather  than  to  the  printer, 
in  the  preparation  of  a  literary  composi- 
tion; but  tiieae  are  fanciful  analogies,  and 
do  not  assist  us  here,  where  the  real  ques- 
tion is  not  how  shall  original  cost  be  ascer- 
tained, but,  how  shall  subsequent  depre- 
ciation in  value  be  reckoned  and  accounted 
fort 

In  Knoxville  v.  Knoxville  Water  Co.  212 
U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct.  Rep.  148, 
this  court  had  to  do  with  a  similar  ele- 
ment of  depreciation,  and,  after  pointing  out 
that  such  a  plant  as  was  there  in  question 
begins  to  depreciate  4n  value  from  the  mo- 
ment of  its  use,  and  that  before  coming  to 


the  question  of  profit  at  all,  the  company 
was  entitled  to  earn  a  sufficient  sum  an- 
nually to  provide  not  only  for  current  re- 
pairs, but  for  making  good  the  depreciation 
and  replacing  the  parts  of  the  property 
when  thev  should  come  to  the  end  of  their 
life,  the  court  proceeded  to  say  (p.  14)  : 
"If,  however,  a  company  fails  to  perform 
this  plain  duty  and  to  exact  sufficient  re- 
turns to  keep  the  investment  unimpaired, 
whether  this  is  the  result  of  unwarranted 
dividends  upon  overissues  of  securities,  or 
of  omission  to  exact  proper  prices  for  the 
output,  the  fault  is  its  own.  When,  there- 
fore, a  public  regulation  of  its  prices  comes 
under  question,  the  true  value  of  the  prop- 
erty then  employed  for  the  purpose  of 
earning  a  return  cannot  be  enhanced  by 
a  consideration  of  the  errors  in  manage- 
ment which  have  been  committed  in  tha 
past."  I 

*And  since  one  of  the  manifest  objects* 
of  Congress  in  authorizing  the  supervision 
and  standardization  of  carriers'  accounts, 
as  is  done  in  §  20  of  the  interstate  com- 
merce act,  was  to  enable  the  Commissioners 
to  intelligently  perform  their  duties  re- 
specting the  regulation  of  carriers'  rates 
for  the  services  performed,  and  since  it 
is  settled  that  the  property  investment 
which  is  to  be  taken  into  consideration  as 
one  of  the  elements  in  fixing  such  rates 
is  the  property  then  in  use  (Smyth  v. 
Ames,  169  U.  S.  4G6,  546,  42  L.  ed.  819, 
849,  18  Sup.  Ct.  Rep.  418;  San  Diego  Land 
A  Town  Co.  V.  National  City,  174  U.  S. 
739,  757,  43  L.  ed.  1154,  1161,  19  Sup.  Ct. 
Rep.  804;  San  Diego  Land  k  Town  Co.  v. 
Jasper,  189  U.  S.  439,  442,  47  L.  ed.  892, 
894,  23  Sup.  Ct.  Rep.  571;  Willcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  41,  53  L. 
ed.  382,  395,  29  Sup  Ct.  Rep.  192,  15  Ann. 
Cas.  1034;  Minnesota  Rate  Cases  (Simp- 
son V.  Shepard)  230  U.  S.  352,  434,  454, 
458,  57  L.  ed.  1511,  1555,  1563,  1565,  33 
Sup.  Ct.  Rep.  728),  it  is  obvious  that,  so 
far  as  the  regulations  of  the  Commission 
now  under  consideration  discard  the  "cost 
of  progress"  theory,  they  need  no  further 
vindication. 

It  is  insisted  that  if  the  appellant,  hav* 
ing  expended  in  round  figures  $600,000,  ae* 
cured  by  the  sale  of  bonds  for  improve- 
ments, can  be  compelled  to  charge  $400,000 
of  that  amount  to  the  operating  expense 
of  one  year,  or  to  distribute  it  among  tha 
operating  expenses  of  a  series  of  years, 
and  if  it  be  forbidden  to  keep  any  other 
record  representing  the  transaction,  it  will 
have  in  its  possession  no  kind  of  record 
from  which  it  can  report  accurately  either 
the  cost  of  its  property  or  the  cost  of  im- 
provements or  its  operating  expenses.  This, 
we  think,  is  a  misapprehension  of  the  effed 
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of  the  regalationB.  They  do  not  require 
appellant  to  falsify  its  books  or  to  change 
in  any  way  the  evidential  character  of  the 
original  entries.  The  source  of  the  money, 
and  the  disposition  made  of  it  as  expended, 
may  and  should  be  correctly  shown.  The 
regulations  do  require  that  the  contempo- 
raneous abandonment  of  other  property  be 
likewise  shown,  and  the  replacement  cost, 
less  salvage,  charged  to  the  appropriate  ac- 
counts under  operating  expenses.  This,  if 
observed,  of  course  results  in  enforcing  a 
prescribed  distinction  between  capital  ex- 
pense and  operating  expense.  It  does  not 
require  that  the  record  of  the  expenditure 
be  obliterated;  but  it  does  of  course  affect 
the  results  as  they  work  out  upon  the  bal- 
ance sheet.  If  this  be  fairly  done,  there 
is  no  transmutation  of  new  property  into 
operating  expenses,  but  only  an  insistence 
upon  the  requirement  that  new  property 
added  shall  not  alone  be  the  measure  of 
the  accretion  to  the  property  account,  and 
that  the  depletion  attributable  to  contem- 
poraneous abandonment  of  other  property 
shall  likewise  be  reflected  upon  the  books. 

Stress  is  laid  upon  the  fact  that  if  the 
grade  reductions  in  question  had  been  made 
upon  the  line  of  the  original  right  of  way, 
even  though  made  at  double  the  expense, 
the  cost  would  have  gone  into  ''additions 
and  betterments,"  and  would  have  stood 
as  a  permanent  increment  of  assets  in  the 
property  account;  while  with  respect  to 
similar  improvements  made  off  the  line  of 
the  original  right  of  way,  appellant  is  not 
permitted  to  carry  into  the  property  ac- 
count the  full  cost  of  the  improvement, 
but  must  first  deduct  therefrom  the  esti- 
mated replacement  cost  (less  salvage)  of 
the  portions  of  track  no  longer  used,  charg- 
ing this  to  the  account  of  operating  ex- 
penses. 

So  far  as  the  comparative  expense  of  the 
different  modes  of  improvement  is  concerned, 
little  need  be  said.  The  accounting  reg- 
ulations do  not  seek  to  control  railroad 
companies  in  the  exercise  of  their  discre- 
tion respecting  what  shall  be  done  and 
how  it  shall  be  done,  but  only  to  systema- 
tize their  accounts  with  respect  to  what- 
ever is  done.  It  is  to  be  presumed  that 
boards  of  directors  will  select  that  method 
of  accomplishing  a  needed  grade  revision 
that  shall  be  prefer sble  from  the  engineer- 
ing standpoint  and  suited  to  the  financial 
condition  and  prospects  of  the  company; 
not  that  they  will  adopt  an  inferior  or 
more  costly  method  of  improvement  be- 
cause of  the  accounting  requirements. 

The  distinction  drawn  between  grade  Im- 
provements "off  the  line''  and  those  made 
"on  the  line"  rests  upon  the  view  that  the 
discarding  of  sections  of  the  original  line 


of  road  Is  a  loss  or  depreciation  that  in 
correct  accounting  should  be  taken  out  of 
the  property  account.  If  this  is  to  be  done^ 
its  value  must  be  charged,  directly  or  in- 
directly, as  an  expense  incident  to  the  opera- 
tion of  the  roflui.  Whether  it  should  be 
charged  against  the  accumulated  profits 
of  previous  years,  as  reflected  in  the  Profit 
and  Loss  Account,  or  against  the  profits  of 
present  and  future  years,  may  depend  up- 
on circumstances.  The  theory  upon  which 
the  Commission  has  acted  in  formulating 
its  regulations  is  fairly  stated  in  its  brief 
herein  as  follows:  The  abandonment  of 
property  incident  to  grade  revision  is  "de- 
preciation," and  such  depreciation  is  of 
two  kinds,—- (1)  that  which  is  not  replaced 
in  kind,  and  (2)  that  which  is  replaced 
by  improved  materials,  track,  or  equipment. 
If  a  trunk  line  of  road  has  a  branch  ex- 
tending into  a  territory  not  served  by  its 
main  line,  and,  finding  the  branch  unprofit- 
able, abandons  it,  taking  up  the  track,  with* 
out  constructing  any  substitute  to  serve 
the  same  territory,  the  abandoned  branch 
ceases  to  be  an  earning  instrumentality ;  the 
stockholders  can  thereafter  derive  no  profit 
from  it;  it  has  served  its  purpose,  and 
only  past  operations  have  benefited  from  it. 
So  far  as  the  profits  of  past  operations  have 
not  been  distributed  to  the  stockholders, 
they  are  represented  in  the  Profit  and  Loss 
Account,  and  therefore  such  an  abandon- 
ment or  depreciation  is  properly  chargeable 
to  that  account  unless  a  special  deprecia- 
tion account  has  been  established  in  an- 
ticipation of  such  abandonments;  and  for 
such  an  account,  provision  is  made  in  the 
regulations.  The  other  kind  of  depreciation 
is  the  result  of  changes  attributable  to 
the  inadequacy  of  the  existing  property  to 
meet  the  demands  of  the  future.  The  road 
or  the  structures  have  to  be  replace  with- 
stronger  or  more  efficient  instrumentalities. 
Abandonments  occasioned  by  changes  of 
this  character  are  therefore  chargeable  to 
future  earnings,  for  the  reason  that  the 
improved  condition  of  the  road  is  not  only 
designed  to  meet  the  demands  of  the  future, 
but  presumably  will  result  in  economies  of 
operation;  and  so  the  resulting  benefits 
will  be  reaped  by  those  who  hold  the  stock 
of  the  company  in  the  present  and  in  the 
future.  The  railroad  company  may,  if  it 
sees  fit,  anticipate  general  depreciations, 
and  make  provision  for  them  by  establish- 
ing a  reserve  for  the  purpose;  but  if  no 
such  provision  has  been  made,  the  aban- 
donment should  be  taken  care  of  by  charg- 
ing them  to  present  or  future  operating 
expense.  In  case,  however,  the  amount  is 
so  large  that  its  Inclusion  in  a  carrier's 
operating  expenses  for<i  single  year  would 
unduly  burden  the  operating  expense  ao« 
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count  for  thai  year,  the  carrier  may,  if 
so  authorized  hy  the  Ccmmission,  distrih- 
ute  the  cost  throughout  a  series  of  years. 
A  statement  of  the  theory  is  sufficient 
to  show  that  the  regulation  is  not  arbi- 
trary in  the  sense  of  being  without  reason- 
able basis.  And  there  is  evidence  to  show 
that  the  Commission  was  warranted  in 
adopting  it,  as  sustained  by  expert  opinion 
and  approved  by  experience. 

One  of  the  reasons  for  the  distinction 
made  in  accounting  between  improvements 
made  on,  and  those  made  off,  the  old  right 
of  way,  is  that  in  the  lormer  case  the  im- 
provements show  themselves  in  the  physic- 
al structures,  and  can  be  inventoried  and 
appraised  by  witnesses;  the  deepening  of 
cuts  and  increasing  of  fills,  while  involving 
some  abandonments  (and  these  under  the 
regulations  are  to  be  taken  out  of  the  op- 
erating account),  yet  in  the  main  are  vis- 
ible upon  the  ground,  and  capable  of 
mensuration  and  appraisement.  To  the 
suggestion  that  cuts  filled  up  and  embank- 
ments reduced  would  not  be  thus  manifiest, 
it  is  sufficient  to  say  that  if  such  cases 
occur  they  must  be  most  extraordinary. 
eoWhen  a  railroad  is  originally  constructed, 
$  eats  and  fills  are  made  to  overcome  natural 
*  inequalities  of  surface;  if  any  undue  grades 
are  permitted  to  remain,  it  is  usually  be- 
cause, for  reasons  of  economy,  cuts  have 
been  made  less  deep  and  fills  less  high  than 
otherwise  they  would  have  been  made. 
Therefore  grade  revisions  upon  the  line  of 
the  original  right  of  way  are  normally  re- 
quired for  the  purpose  of  removing  sum- 
mits in  cuts  and  raising  sags  In  fills;  not 

It  is  said  that  the  effect  of  the  regu- 
lations, if  complied  with,  is  to  deprive  the 
preferred  stockholders  of  a  considerable  part 
of  the  noncxunulative  dividends  from  the 
net  earnings  of  the  company,  to  which  they 
would  otherwise  be  entitled.  The  preferred 
stockholders,  as  such,  are  not  before  the 
court,  and  this  is  not  a  proper  occasion  for 
determining  their  rights.  Supposing,  how- 
ever, that  the  enforcement  of  the  accounting 
•ystem  does  require  them  to  forego  their  cur- 
rent dividends,  we  do  not  concede  that  this 
amounts  to  an  unlawful  taking  of  their 
property.  Assuming  (as  of  course  we  must) 
that  the  management  of  the  company  has 
acted  prudently  in  making  these  extensive 
improvements  within  a  short  time,  instead 
of  distributing  them  throughout  a  series  of 
years,  and  without  providing  in  advance 
any  fund  applicable  to  them,  still  it  must 
be  presumel  that  the  improvements  are 
Beeessary  to  the  general  welfare  of  the  com- 
pany, and  will  result  in  its  increased  pros- 
peritjy    and    therefore    make    better    the 


assurance   of  dividends   for  the  preferred 
stockholders  in  the  future. 

But,  aside  from  that,  the  interstate  com- 
merce act  deals  with  the  carrier  in  its  ca- 
pacity as  a  servant  of  the  public,  and  as  a 
distinct  entity,  amenable  to  the  legitimate 
regulation  of  Congress  and  the  Commis- 
sion. If  in  this  aspect  the  carrier  is  not 
unwarrantably  injured  or  deprived  of  its 
property  by  the  exercise  of  the  regulatory 
powers,  the  operation  of  such  regulations 
cannot  be  restrained  on  the  ground  of  agree- 
ments made  by  the  stockholders  amongst^ 
themselves  for  apportioning  profits  to  one^ 
or  the*other  class  of  stockholders.  To  admit* 
this  might  materially  hamper  the  Federal 
control  over  interstate  carriers,  and  evi- 
dently would  tend  to  render  impracticable 
the  standardization  of  methods  of  account- 
ing. 

Much  stress  is  laid  upon  the  situation 
that  results  from  the  circumstance  that  (as 
is  claimed)  these  regulations  were  promul- 
gated after  appellant  had  mortgaged  its 
property  and  issued  bonds  for  financing  the 
improvements  in  question.  It  is  not  con- 
tended that  the  regulations  impair  the 
rights  of  either  party  under  the  mortgage. 
The  contention  is  that  the  company  had 
the  right  to  finance  the  full  cost  of  the  im- 
provements out  of  the  proceeds  of  a  bond 
issue,  and  that  the  regulations  amount  in 
effect  to  a  veto  upon  the  action  of  the  di- 
rectors in  this  respect.  Supposing  this  to  be 
true,  we  are  unable  to  perceive  that  the 
appellant  is  thereby  relieved  from  compli- 
ance with  the  regulations.  Whatever  was 
done  about  authorizing  the  improvements 
and  financing  the  cost  from  the  bond  issue 
was  done  subject  to  being  displaced  by  the 
exercise  of  the  powers  conferred  upon  the 
Interstate  Commerce  Commission  by  the 
act  of  1906.  The  regulations  do  not  affect 
the  administration  of  the  borrowed  money. 
It  was  borrowed  inter  alia  specifically  for 
use  in  ''reducing  grades  to  ^  of  1  per  cent 
on  three  full  operating  divisions,  aggregat- 
ing 41  per  cent  of  the  total  length  of  the 
line."  And  by  the  mortgage  appellant 
covenanted  to  use  the  bonds  and  the  pro- 
ceeds thereof  in  calling  in  and  redeeming 
an  outstanding  loan,  "and  for  the  general 
improvement  of  its  property."  In  short, 
so  far  as  appears,  there  is  nothing  in  the 
regulations  to  prevent  the  appellant  from 
devoting  the  money  strictly  to  the  purposes 
for  which  it  was  borrowed,  although  they 
do  prevent  the  keeping  of  the  accounts  in 
such  manner  as  to  make  it  appear  that  the 
book  value  of  the  company's  assets  is  en- 
hanced to  the  full  extent  of  the  moneys  dis-  ^ 
bursed  in  the  improvements.  {§ 

*  When  it  is  said  that  the  amount  of  $386,-* 
484y  which,  under  the  requirements  of  the 
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Commission,  must  be  eharged  to  operating 
expenses,  must  for  that  reason  be  ultimate- 
ly restored  in  cash  to  the  bond  account  and 
returned  to  the  trustee,  or  otherwise  ac- 
counted for  to  the  bondholders,  this  does  not 
mean  that  any  obligation  of  that  kind  is 
imposed  upon  appellant  by  the  classifica- 
tion. We  are  not  referred  to  anything  in 
the  classification,  in  the  provisions  of  the 
mortgage,  or  in  the  law,  that  imposes  any 
such  duty.  What  is  meant  (as  we  pre- 
sume), is  that  if  the  operating  expenses  are 
increased  and  the  operating  revenue  de- 
creased by  the  amount  mentioned,  in  ac- 
cordance with  the  regulations,  and  the  pay- 
ment of  dividends  should  nevertheless  con- 
tinue, the  books  would  make  it  appear  that 
the  dividends  were  paid  not  from  earnings, 
but  from  the  proceeds  of  the  bonds.  In 
other  words,  the  regulations  of  the  Com- 
mission prevent  the  proceeds  of  the  bond 
issue  from  being  used,  in  whole  or  in  part, 
to  maintain  dividend  payments  without  that 
fact  appearing  upon  the  accounts;  and  since 
it  is  improbable  that  appellant  would  be 
willing  to  have  the  accounts  bear  such  an 
interpretation,  it  is  probable  that  the  pro- 
ceeds of  the  bonds  will  not  be  employed  for 
dividend  purposes,  and  unless  required  for 
further  improvements,  may  as  well  be  re- 
turned to  the  trustee  for  the  bondholders. 
Since  one  of  the  very  purposes  of  establish- 
ing the  accounting  system  is  to  deter  the 
payment  of  dividends  out  of  capital,  the 
criticism,  upon  analysis,  bears  its  own  refu- 
tation. 

The  same  may  be  said  of  the  argument  that 
enforcement  of  the    regulations  will  impair 
the  credit  of  appellant  by  diminishing  ap- 
parent earnings,  preventing  continuance  of 
dividends  upon  preferred  stock,  and  keep- 
ing down  the  aggregate  value  of  "assets" 
upon  the  property  accounts.  Presumably  the 
regulations  have  a  tendency  to  place  the  ac- 
^  counting   system   upon    a   sound   basis    in 
JO  these  respects;  and  to  accomplish  this  was 
*  one  of  the  legitimate* objects  at  which  Con- 
gress aimed  in  the  enactment  of  §  20  of  the 
interstate  commerce  act. 

It  is  further  insisted  that  even  the  theory 
upon  which  the  accounting  regulations  rest 
does  not,  when  analyzed,  justify  a  charge 
of  abandoned  property  to  operating  ex- 
penses, but  at  most  a  charge  to  profit  and 
loss.  The  suggestion  apparently  has  force; 
but,  upon  consideration,  we  are  unable  to 
see  that  it  furnishes  ground  for  judicial  in- 
terference with  the  course  pursued  by  the 
Commission.  Except  for  the  contention 
(already  disposed  of)  that  the  value  of  the 
abandoned  parcels  should  be  permanently 
carried  in  the  property  account  as  part  of 
the  cost  of  progress,  it  is  and  must  be  con- 
ceded   that    sooner    or.  later    it    must    be 


charged  against  the  operating  revenue, 
either  past  or  future,  if  the  integrity  of  the 
property  accounts  is  to  be  maintained;  and 
it  becomes  a  question  of  policy  whether  it 
should  be  charged  im  aolido  to  profit  and 
loss  (an  account  presumptively  represent- 
ative of  past  accumulations)  or  to  the  oper- 
ating accounts  of  the  present  and  future. 
If  abandoned  property  is  not  charged  off  in 
one  way  or  the  other  it  remains  as  a  per- 
manent inflation  of  the  property  accounts, 
and  tends  to  produce,  directly  or  indirectly, 
a  declaration  of  dividends  out  of  capital. 
If  it  be  charged  off  to  the  surplus  account, 
it  tends  to  prevent  the  declaration  of  divi- 
dends based  upon  a  supposed  accumulation 
of  past  earnings.  If  charged  to  operating 
expenses  of  the  current  and  future  years, 
it  has  a  tendency  to  prevent  the  declaration 
of  dividends  from  current  earnings  until 
the  amount  of  the  depreciation  shall  have 
been  made  up  out  of  the  earnings. 

But,  did  we  agree  with  appellant  that  the 
abandonments  ought  to  be  charged  to  sur- 
plus or  to  profit  and  loss,  rather  than  to 
operating    expenses,    we    still    should    not 
deem  this  a  sufficient  ground  to  declare  that 
the  Commission  had  abused  its  power.    S0|. 
long  as  it  acts  fairly  and  reasonably  with- [J 
in  the  grant  of  power  constitutionally*  eon-* 
ferred  by  Congress,  its  orders  are  not  open 
to  judicial  review. 

What  has  been  said  respecting  the  en- 
forced disposition  of  the  charges  for  prop- 
erty abandoned  in  grade  revision  applies  as 
well  to  the  abandonment  of  the  present 
shop  and  terminal  plant  at  Shreveport. 

Decree  affirmed. 


(231  U.  S.  399) 

STRATTON'S  INDEPENDENCE,  Limited, 

V. 

F.  W.  HOWBERT,  Collector  of  Internal 
Revenue  in  and  for  the  District  of  Colo* 
rado. 

Internal  Revenue  (§  9*)-— Excise  on  Cob- 
poeation— minino  companies. 

1.  Mining  corporations  enga^^  solely  la 
mining  upon  their  own  premises  are  sub- 
ject to  the  excise  tax  imposed  bv  the  act  of 
August  6,  1009  (36  8tat.  at  U  11,  chap. 
6,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  741), 
§  38,  upon  the  carrying  on  or  the  doing  of 
business  in  a  corporate  or  quasi  corporate 
capacity,  such  corporations  being  within  the 
general  description  of  that  section,  which 
comprises  every  corporation  organized  for 
profit  and  having  a  capital  stock  repre- 
sented by  shares,  and  engaged  in  business^ 
and  not  being  among  the  classes  of  corpora- 
tion specified  in  that  section  as  exempt  from 
its  operation. 

[Ed.  Note.— For  other  cases,  see  Internal  Rev- 
enue. Cent.  Dig.  H  13-28;    Dec.  Dig.  9  ».*) 


•For  other  cases  see  same  topic  ft  9  numbbb  in  Dec.  ft  Am.  Digs.  ISOT  to  date,  ft  Rep'r  Indexes 
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IlVTEXNAL  RBVENUE  (J  9*)--EXCI8E  ON  COB- 

poBATioN— **lNCoinr'— rBOCKEDs  or  Obb. 

S.  The  proceeds  of  ore  mined  by  a  oor* 
poration  from  its  own  premises  are  "in- 
come" within  the  meaning  of  the  act  of 
August  5,  1909,  §  38,  imposing  an  excise  tax 
measured  bv  net  annual  income  upon  the 
carrying  on*  or  the  doing  of  business  in  a 
corporate  or  quasi  corporate  capacity. 

[Bd.  Note.— For  other  cases,  see  Internal  ReT- 
enae.  Cent.  Dig.  H  13-28;    Dec.  Dig.  S  9.* 

For  other  deflnittoQS,  see  Words  and  Phrases, 
▼ol.  4,  pp.  3301-3507;    toI.  S,  p.  7686.] 

Intebnal  Revenue  (S  9*)— Excise  on  Min- 
ing Cobpobations. 

3.  Treating  the  proceeds  of  ore  mined  by 
a  corporation  upon  its  own  premises  as  "in- 
come" within  the  meaning  of  the  act  of  Au- 
gust 5,  1909,  §  38,  which  imposes  an  ex- 
cise tax  measured  by  net  annual  income 
upon  the  carrying  on  or  the  doing  of  busi- 
ness in  a  corporate  or  quasi  corporate  capac- 
ity, does  not  make  such  excise  the  equiva- 
lent of  a  direct  tax  upon  the  property,  and 
therefore  invalid,  because  not  apportioned 
to  population,  as  prescribed  by  the  Fed<iral 
Constitution. 

[Bd.  Note.— For  other  cases,  see  Internal  Rer- 
cnue.  Cent.  Dig.  8S  13-28;    Dec.  Dig.  {  9.*] 

Internal  Revenue  (S  9*)— Kxcise  upon 
Cobfobation—Depbeciation  —  "Value 
OF  Obe  in  Place.*' 

4.  Assuming  that  the  depletion  of  the 
mineral  supply  from  the  process  of  mining 
is  an  element  to  be  considered  in  determin- 
ing the  reasonable  depreciation  that,  under 
the  act  of  August  5,  1909,  §  38,  is  to  be 
deducted  from  the  net  annual  income  of  a 
mining  company  when  assessing  the  excise 
imposed  by  that  section  upon  the  doing  or 
carrying  on  of  a  business  in  a  corporate 
or  quasi  corporate  capacity,  the  difference 
between  the  gross  proceeds  of  the  sales  of 
ores  during  the  year,  and  the  amount  ex- 
pended in  extracting,  mining,  and  market- 
ing such  ores,  cannot  be  treated  as  the  value 
of  the  ore  in  place  for  such  purpose. 

[Bd.  Note.— For  other  cases,  see  loternal  Rev- 
«nue.  CeDt.  Dig.  S8  13-28:    Dec.  Dig.  (  9.*3 

CouBTS  (§  3&I*)— Oases  Cebtified— Scope 

OP  INQUIBT. 

5.  Only  the  several  propositions  of  law 
that  are  certified  by  a  circuit  court  of  ap- 
peals under  the  act  of  March  3,  1801  (2G 
6Ut.  at  L.  828,  chap.  517,  U.  S.  Comp.  Stat. 
1901,  p.  540),  §  6,  will  be  answered  bv  the 
Federal  Supreme  Court.  Questions  of  fact 
or  of  mixed  law  and  fact  will  not  be  con- 
sidered. 

[Bd.  Note. — For  other  rases,  see  Courts,  Cent. 
Dig.  I  1021:    Dec.  Dig.  8  381.*] 

[No.  457.] 

Argued  October  21,  1013.     Decided  Decem- 
ber 1,  1013. 

ON  A  CERTTFTCATE  from  the  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit presenting  questions  as  to  the  liability 
of  a  raining  corporation  to  the  Federal  cor- 
poration tax,  and  as  to  the  right  to  deduct 
the  value  of  ore  in  place  as  depreciation. 
The  last  question  answered  in  the  negative. 
The  others  in  the  affirmative. 


The  facts  are  stated  in  the  opinion. 

Messrs.  William  V.  Hodges,  A.  A. 
Hoehling,  Jr.,  and  John  R.  Van  Derlip  for 
Stratton's  Independence. 

Assistant  Attorney  General  Graham  for 
Howbert,  Collector. 

Messrs.  Charles  8.  Thomas,  W.  H.  Bryant, 
George  L.  Nye,  William  P.  Malburn,  Wil- 
liam Story,  William  Story,  Jr.,  and  Wil* 
liam  D.  Guthrie  as  amioi  curia. 


*Mr.  Justice  Pitney  delivered  the  opln-* 
ion  of  the  court: 

This  action  was  brought  in  the  district 
court  of  the  United  States  by  Stratton's 
Independence,  Limited,  a  British  corpora- 
tion carrying  on  mining  operations  in  the 
state  of  Colorado  upon  mining  lands  owned 
by  itself,  to  recover  certain  moneys  paid 
under  protest  for  taxes  assessed  and  levied 
for  the  years  1000  and  1010  under  the  pro- 
visions of  the  corporation  tax  act,  being 
§  38  of  the  act  of  August  5,  1000  (36  Stat, 
at  L.  11,  112,  chap.  6,  U.  S.  Comp.  Stat. 
Supp.  1011,  pp.  741,  046).  The  case  was 
tried  upon  an  agreed  statement  of  facts, 
from  which  it  appears,  as  to  the  year  1900, 
that  the  company  extracted  from  its  lands 
during  tlie  year  certain  ores  bearing  gold 
and  other  precious  metals,  which  were  sold 
by  it  for  sums  largely  in  excess  of  the  cost 
of  mining,  extracting,  and  marketing  the 
same;  that  the  gross  sales  amounted  to 
$284,082.85,  the  cost  of  extracting,  mining, 
and  marketing  amounted  to  $190,930.42, 
and  "the  value  of  said  ores  so  extracted  in 
the  year  1000,  when  in  place  in  said  mine 
and  before  extraction  thereof,  was  $03,743.- 
43."  With  respect  to  the  operations  of 
the  company  for  the  year  1010,  the  agreed 
facts  were  practically  the  same,  except  aa 
to  dates  and  amounts.  It  does  not  appear 
that  the  so-called  "value  of  the  ore  in 
place,"  or  any  other  sum,  was  actually 
charged  off  upon  the  books  of  the  company 
as  depreciation.  Upon  this  state  of  facts 
each  party  moved  the  court  for  a  directed 
verdict,  at  the  same  time  presenting  for 
consideration  certain  questions  of  law,  and 
among  them  the  following: 

"1.  Is  the  value  of  the  ore  in  place  thatS 
was  extracted  •  from  the  mining  property* 
of  the  plaintiff  during  the  years  in  question 
properly  allowable  as  depreciation  in  esti- 
mating the  net  income  of  the  plaintifT  sub- 
ject to  taxation  under  the  act  of  Congress 
of  August  5,  1000  (36  Stat,  at  L.  chap. 
6,  p.  11,  U.  S.  Comp.  Stat.  Supp.  1011,  p. 
741)? 

"2.  Is  the  right  to  such  credit  affected 
by  the  fact  that  the  plaintifT  does  not  carry 
such  items  on  its  books  in  a  depreciation 
account  T" 

The  court  directed  a  verdict  in  favor  of 
the  plaintiff  with  respect  to  certain  amounts 


•For  other  eves  see  same  topic  ft  9  wuiCBaa  In  Deo.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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that  were  undisputed  and  concerning  which 
no  question  is  now  raised;  but  directed  a 
Terdict  in  favor  of  the  defendant  with  re- 
spect to  so  much  of  the  taxes  paid  as  repre- 
sented the  value  in  place  of  the  ore  that 
was  extracted  during  the  years  in  question, 
overruling  the  contention  that  such  value 
was  properly  allowable  as  depreciation  in 
estimating  the  net  income  of  the  plaintiff. 
To  this  ruling  proper  exceptions  were 
taken.  The  resulting  judgment  having  been 
removed  by  writ  of  error  to  the  circuit 
eourt  of  appeals,  that  court  certifies  that 
the  following  questions  of  law  are  presented 
to  it,  the  decision  of  which  is  indispensable 
to  a  determination  of  the  cause,  and  upon 
which  it  therefore  desires  the  instruction  of 
this  court: 

'1.  Does  §  38  of  the  act  of  Congress 
entitled,  'An  Act  to  Provide  Revenue, 
Equalize  Duties,  and  Encourage  the  In- 
dustries of  the  United  States,  and  for 
Other  Purposes,'  approved  August  5,  1009 
(36  Stat,  at  L.  p.  11,  chap.  6,  U.  S.  Comp. 
Stat.  Supp.  1011,  p.  741),  apply  to  mining 
corporations? 

"II.  Are  the  proceeds  of  ores  mined  by 
a  corporation  from  its  own  premises  in- 
come within  the  meaning  of  the  aforemen- 
tioned act  of  Congress? 

'^II.  If  the  proceeds  from  ore  sales  are 
to  be  treated  as  income,  is  such  a  corpora- 
tion entitled  to  deduct  the  value  of  such 
ore  in  place  and  before  it  Ib  mined  as  de- 

QQ  preciation  within  the  meaning  of  §  38  of 

^  said  act  of  Congress?" 

«    *The  provisions  of  |  38  are  set  forth  in 
the  margin.t 


The  principal  grounds  upon  which  it  is 
contended  that  the  questions  ought  to  re* 
oeive   answers   favorable   to   the   company 
are  expressed  in  various  forms;  vig.,  thai 
mining   corporations   are   aui  generis,   be-  e 
cause   the*  natural    enjoyment   of   mining  • 
lands  necessarily  results  in  the  waste  of  the 
estate;  that  the  true  value  thereof  is  im- 
possible   of    accurate    determination,    and 
hence  mining  corporations  are  not  included 
in  general  classifications  of  corporations  as 
such  classifications  are  employed  in  other 
legislation;  that  the  provisions  of  |  38  doj 
not  fit* the  conditions  of  a  mining  corpora-* 
tion;    that  sueh   corporations   are  not   in 
truth  engaged   in  ^carrying  on  business" 
within  the  meaning  of  the  act;  that  the 
application  of  the  act  to  them  results  in  a 
tax  upon  the  capital,  while  as  applied  to 
other  corporations   it  does  not  result  in  h 
such  a  tax,  the  result  being  an  inequality  $ 
of    operation   that   is  *  inherently    unjust;  * 
that  the  proceeds  of  mining  operations  do 
not  represent  values  created  by  or  incident 
to  the  business  activities  of  such  a  corpora^ 
tion,  and  therefore  cannot  be  a  bona  fide 
measure  of  a  tax  leveled  at  such  corporate  ^i 
business  activities;    that  the  proceeds   of^ 
mining^operations  result  f rom«a  conversion  * 
of  the  capital  represented  by  real  estate 
into  capital  represented  by  cash,  and  are 
in  no  true  sense  income;  and  that  to  meas- 
ure the  tax  by  the  excess  of  receipts  for  OM  ^ 
marketed  over  the  cost  of  mining,  extract-^ 
ing,  and  marketing  the  same,  is* equivalent* 
to  a  direct,  tax  upon   the  property,  and 
hence    unconstitutional.      Next,    assuming 
the  proceeds  of  ore  are  to  be  treated  as  in- 


tSec.  38.  That  every  oorporatum,  Joint 
atock  company,  or  association,  orgwUssed 
for  profit  and  having  a  capitaZ  stock  repre* 
sented  hy  shares^  and  every  insurance  com- 

{^any,  now  or  hereafter  organized  under  the 
aws  of  the  United  States  or  of  any  state 
or  territory  of  the  United  States,  or  under 
the  acts  of  Congress  applicable  to  Alaska 
or  the  District  of  Columoia,  or  now  or  here- 
after organised  under  the  laws  of  any  for- 
eign country,  and  engaged  in  business  in 
4iny  state  or  territory  of  the  United  States, 
or  in  Alaska  or  in  the  District  of  Columbia, 
shall  he  subject  to  pay  annually  a  special 
^OHsise  taw  with  respect  to  the  carrying  on 
or  doing  business  by  such  corporation,  Joint 
atock  company  or  association,  or  insurance 
•company,  equivalent  to  one  per  centum  upon 
the  entire  net  income  over  and  above  five 
thousand  dollars  received  by  it  from  all 
aources  during  such  year,  exclusive  of 
amounts  received  by  it  as  dividends  upon 
«tock  of  other  corporations,  joint  stock 
•companies  or  associations,  or  insurance 
oompanies,  subject  to  the  tax  hereby  im- 
posed; or  if  organized  under  the  laws  of 
any  foreign  country,  upon  the  amount  of 
net  income  over  and  above  five  thousand 
4p(Iar9  received  by  it  from  business  trans- 


acted and  capital  iiwested  within  the  Unii^ 
ed  States  and  its  territories,  Alaska,  and 
the  District  of  Columbia  during  such  j^ear, 
exclusive  of  amounts  so  received  by  it  as 
dividends  upon  stock  of  other  corporations, 
joint  stock  companies  or  associations,  or 
insurance  companies,  subject  to  the  tax 
hereby  imposed;  provided,  however,  that 
nothing  in  this  section  contained  shall  ap- 
ply to  labor,  agricultural  or  horticultural 
organizations,  or  to  fraternal  beneficiary 
societies,  orders,  or  associations  operating 
under  the  lodge  system,  and  providing  for 
the  payment  of  life,  sick,  accident,  and 
other  benefits  to  the  members  of  such 
societies,  orders,  or  associations,  and  d^ 
pendents  of  such  members,  nor  to  domestio 
building  and  loan  associations,  organized 
and  operated  exclusively  for  the  mutual 
benefit  of  their  members,  nor  to  any  cor- 
poration or  association  organized  and  oper- 
ated exclusively  for  religious,  charitable,  or 
educational  purposes,  no  ps^  of  the  net 
income  of  which  inures  to  the  benefit  of 
any  private  stockholder  or  individual. 

Second.  Such  net  income  shall  be  ascer* 
tained  by  deducting  from  the  gross  amount 
of  the  income  of  such  corporation,  joint 
stock  company  or  association,  or  insuranoo 
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•om«  within  the  meaaiiig  of  the  act,  it  la 
yet  iiiBisted  that  such  proceeds  result  solely 
from  the  depletion  of  capital,  and  are 
therefore  deductible  as  depreciation  under 
the  proTisions  of  the  act. 

We  do  not  think  it  necessary  to  follow 
the  argument  through  all  its  refinements. 
The  pith  of  it  ia  that  mining  corporations 
engaged  solely  m  mining  upon  their  own 
premises  have  but  one  kind  of  assets,  and 
that  in  the  ordinary  use  of  them  the  en- 
joyment of  the  assets  and  the  wasting 
thereof  are  in  direct  proportion,  and  pro- 
ceed pari  passu;  and  hence  that  a  mining 
eorporation  is  not  engaged  in  business, 
properly  speaking,  but  is  merely  occupied 
in  converting  its  capital  assets  from  one 
form  into  another,  and  that  a  tax  upon  the 
doing  of  such  a  business,  where  the  tax  is 
measured  by  the  value  of  the  property 
owned  by  the  corporation,  would  be  in  ex- 
cess of  the  constitutional  limftations  that 
existed  at  the  time  of  the  passage  of  the 
act  of  1909,  as  laid  down  in  Pollock  v. 
Farmers'  Loan  &  T.  Go.  157  U.  S.  429,  39 
L.  ed.  759,  16  Sup.  Ct.  Rep.  673,  s.  c,  158 
U.  S.  601,  89  L.  ed.  1108,  15  Sup.  Ct  Rep. 
912. 

The  peculiar  character  of  mining  prop- 
erty is  sufficiently  obvious.  Prior  to  de- 
Telopment  it  may  present  to  the  naked  eye 
a  mere  tract  of  land  with  barren  surface, 
and  of  no  practical  value  except  for  what 
may  be  found  beneath.  Then  follow  excava- 
tion, discovery,  development,  extraction  of 
ores,  resulting  eventually,  if  the  process  be 
thorough,  in  the  complete  exhaustion  of  the 
mineral  contents  so  far  as  they  are  worth 


removing.  Theoretically,  and  aooordlng  to 
the  argument,  the  entire  value  of  the  mine, 
as  ultimately  developed,  existed  from  the 
beginning.  Practically,  however,  and  from 
the  conmiercial  standpoint,  tne  value — that 
is,  the  exchangeable  or  market  value — de- 
pends upon  different  considerations.  6e-^ 
ginning  from  little,  when  the  existence,^ 
character,  and  extent  of*  the  ore  deposits* 
are  problematical,  it  may  increase  steadily 
or  rapidly  so  long  as  discovery  and  develop- 
ment outrun  depletion,  and  the  wiping  out 
of  the  value  by  the  practical  exhaustion  of 
the  mine  may  be  deferred  for  a  long  term 
of  years.  While  not  ignoring  the  impor- 
tance of  such  considerations,  we  do  not 
think  they  afford  the  sole  test  for  determin- 
ing the  legislative  intent. 

As  has  been  repeatedly  remarked,  the 
corporation  tax  act  of  1909  was  not  In- 
tended to  be  and  is  not,  in  any  proper  senses 
an  income  tax  law.  This  court  had  decided 
in  the  Pollock  Case  that  the  income  tax 
law  of  1894  amounted  in  effect  to  a  direct 
tax  upon  property,  and  was  invalid  because 
not  apportioned  according  to  population,  as 
prescribed  by  the  Constitution.  The  act  of 
1009  avoided  this  difficulty  by  imposing  not 
an  income  tax,  but  an  excise  tax  upon  the 
conduct  of  business  in  a  corporate  capacity, 
measuring,  however,  the  amount  of  tax  by 
the  income  of  the  corporation,  with  certain 
qualifications  prescribed  by  tbe  act  itself. 
Flint  V.  Stone  Tracy  Co.  220  U.  S.  107,  65 
L.  ed.  389,  31  Sup.  Ct.  Rep.  342,  Ann.  Cas. 
1912  6,  1312;  McCoach  v.  Minehill  ft  S. 
H.  R.  Co.  228  U.  S.  295,  57  L.  ed.  842,  33 
Sup.  Ct  Rep.  419;  United  States  v.  Wbit- 


company,  received  ivithin  the  year  from  all 
sources f  {first)  all  t?ie  ordinary  and  neces- 
sary expenses  actually  paid  within  the  year 
out  of  income  in  the  maintenance  and  oper- 
ation of  its  business  and  properties,  in- 
cluding all  charges  such  as  rentals  or  fran- 
chise payments,  required  to  be  made  as  a 
condition  to  the  continued  use  or  posses- 
sion of  property;  (second)  all  losses  ac- 
tually sustained  within  the  year  and  not 
compensated  by  insurance,  or  othcruHse  ifk- 
eluding  a  reasonable  allowance  for  depredc^ 
tion  of  property,  if  any,  and  in  the  case  of 
insurance  companies  the  siuns  other  than 
dividends,  paid  within  the  year  on  policy 
and  annuity  contracts,  and  the  net  addition, 
if  any,  required  by  law  to  be  made  within 
the  year  to  reserve  funds;  (third)  interest 
actually  paid  within  the  year  on  its  bonded 
or  other  indebtedness  to  an  amount  of  such 
bonded  and  other  indebtedness  not  exceed- 
ing the  paid-up  capital  stock  of  such  cor- 
poration, joint  stock  company  or  associa- 
tion, or  insurance  company,  outstanding 
at  the  close  of  the  year,  and  in  the  case  of 
a  bank,  banking  association,  or  trust  com- 
pany, all  interest  actually  paid  by  it  within 
thp  vear  on  deposits;  (fourth)  all  sums 
paid  by  it  within  the  year  for  taxes  im- 


posed under  the  authority  of  the  United 
States  or  of  any  state  or  territorv  thereof, 
or  imposed  by  the  government  of  any  for- 
eign country  as  a  condition  to  carrying  on 
business  therein;  (fifth)  all  amounts  re- 
ceived by  it  within  the  year  as  dividends 
upon  stock  of  other  corporations,  joint 
stock  companies  or  associations,  or  insur- 
ance companies,  subject  to  the  tax  hereby 
imposed;  provided,  that  in  the  case  of  a 
corporation,  joint  stock  company  or  associa- 
tion, or  insurance  company,  organized  under 
the  laws  of  a  foreign  country,  such  net  in- 
come sfiall  be  ascertained  by  deducting  from 
the  gross  amount  of  its  income  received 
u^thin  the  year  from  business  transacted 
and  capital  invested  icithin  the  United 
States  and  anv  of  its  territories,  Alaska^ 
and  the  District  of  Columbia,  (first)  all 
the  ordinary  and  necessary  expenses  oo- 
tually  paid  unthin  the  year  out  of  earnings 
in  the  maintenance  and  operation  of  its 
business  and  property  within  the  United 
States  and  its  territories,  Alaska,  and  the 
District  of  Columbia,  including  all  charges 
such  as  rentals  or  franchise  pavments  re- 
quired to  be  made  as  a  condition  to  the 
continued  use  or  possession  of  property; 
( second)  all  losses  actually  sustained  with' 
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ridge  (decided  at  this  tenn,  231  U.  S.  144, 
68  L.  ed.  — ,  34  Sup.  Ct  Rep.  24. 

For  this  and  other  obyious  reasons  we 
are  little  aided  by  a  discussion  of  theoretical 
distinctions  between  capital  and  income. 
Such  refinements  can  hardly  be  deemed  to 
have  entered  into  the  legislative  purpose. 
Of  course,  if  it  were  demonstrable  that  to 
read  the  act  according  to  its  letter  would 
render  it  unconstitutional,  or  glaringly  un- 
equal, or  palpably  unjust,  a  reasonable 
ground  would  exist  for  construing  it  ac- 
cording to  its  spirit  rather  than  its  letter. 
But  in  our  opinion  the  act  is  not  fairly 
open  to  this  criticism.  It  is  not  correct, 
from  either  the  theoretical  or  the  practical 
standpoint,  to  say  that  a  mining  corpora- 
tion is  not  engaged  in  business,  but  is 
merely  occupied  in  converting  its  capital 
assets  from  one  form  into  another.  The 
sale  outright  of  a  mining  property  might 
J  be  fairly  described  as  a  mere  conversion 
•  of  the  capital  from  land* into  money.  But 
when  a  company  is  digging  pits,  sinking 


shafts,  tunneling,  drifting,  stoping,  drilling, 
blasting,  and  hoisting  ores,  it  is  employing 
capital  and  labor  in  transmuting  a  part  4>f 
the  realty  into  personalty,  and  putting  it 
into  marketable  form.  The  very  process  of 
mining  is,  in  a  sense,  equivalent  in  its 
results  to  a  manufacturing  process.  And, 
however  the  operation  s^al!  be  described, 
the  transaction  is  indubitably  "business" 
within  the  fair  meaning  of  the  act  of  1909; 
and  the  gains  derived  from  it  are  properly 
and  strictly  the  income  from  that  business; 
for  "income"  may  be  defined  as  the  gain 
derived  from  capital,  from  labor,  or  from 
both  combined,  and  here  we  have  combined 
operations  of  capital  and  labor.  As  to  the 
alleged  inequality  of  operation  between 
mining  corporations  and  others,  it  is  of 
course  true  that  the  revenues  derived  from 
the  working  of  mines  result  to  some  extent 
in  the  exhaustion  of  the  capital.  But  the 
same  is  true  of  the  earnings  of  the  human 
brain  and  hand  when  unaided  by  capital, 
yet  such  earnings  are  commonly  dealt  with 


til  the  year  in  bitsinese  conducted  by  it 
ipithin  the  United  States  or  its  territories, 
Alaska,  or  the  District  of  Columbia,  not 
compensated  by  insurance  or  otherwise,  in- 
eluding  a  reasonable  allowance  for  depre- 
ciation of  property,  if  any,  and  in  the  case 
of  insurance  companies  the  sums  other  than 
dividends,  paid  within  the  year  on  policy 
and  annuity  contracts,  and  the  net  addition, 
if  any,  required  by  law  to  be  made  within 
the  year  to  reserve  funds;  (third)  interest 
actually  paid  within  the  year  on  its  bonded 
or  other  indebtedness  to  an  amount  of  such 
bonded  and  other  indebtedness,  not  exceed- 
ing the  proportion  of  its  paid-up  capital 
stock  outstanding  at  the  close  of  the  year, 
which  the  gross  amount  of  its  income  for 
the  year  from  business  transacted  and 
capital  invested  within  the  United  States 
and  any  of  its  territories,  Alaska,  and  the 
District  of  Columbia  bears  to  the  gross 
amount  of  its  income  derived  from  all 
sources  within  and  without  the  United 
States;  (fourth)  the  sums  paid  by  it  within 
the  ^car  for  taxes  imposed  under  the  au- 
thority of  the  United  States  or  of  any 
state  or  territory  thereof;  (fifth)  all 
amounts  received  by  it  within  the  year  as 
dividends  upon  stock  of  other  corporations, 
joint  stock  companies  or  associations,  and 
insurance  companies,  subject  to  the  tax 
hereby  imposed.  In  the  case  of  assess- 
ment insurance  companies  the  actual  deposit 
of  sums  with  state  or  territorial  officers, 
pursuant  to  law,  as  additions  to  guaranty 
or  reserve  funds,  shall  be  treated  as  being 
payments  required  by  law  to  reserve  funds. 
Third.  There  shall  be  deducted  from  the 
amount  of  the  net  income  of  each  of  such 
corporations,  joint  stock  companies  or  as- 
sociations, or  insurance  companies,  ascer- 
tained as  provided  In  the  foregoing  para- 
mtpfaa  of  this  section,  the  sum  of  five 
thousaikl  dollars,   and   said   tax   shall   be 


computed  upon  the  remainder  of  said  net 
income  of  such  corporation,  joint  stock 
company  or  association,  or  insurance  com- 
pany for  the  year  ending  December  31, 
1009,  and  for  each  calendar  year  there- 
after; and  on  or  before  the  first  day  of 
March,  1910,  and  the  first  day  of  March  in 
each  year  thereafter,  a  true  and  accurate 
return  under  oath  or  affirmation  of  its 
president,  vice  president,  or  other  principal 
officer,  and  its  treasurer  or  assistant  treas' 
urer,  shall  be  made  by  each  of  the  cor- 
porations,  joint  stock  companies  or  asso- 
ciations, and  insurance  companies,  subject 
to  the  taa  imposed  by  this  section,  to 
the  collector  of  internal  revenue  for  the 
district  in  which  such  corporation,  joint 
stock  company  or  association,  or  insur- 
ance company,  has  its  principal  place  of 
business,  or,  in  the  case  of  a  corporation, 
joint  stock  company  or  association,  or 
insurance  company,  organized  under  the 
laxjos  of  a  foreign  country,  in  the  place 
where  its  principal  business  is  carried 
on  within  the  United  States,  in  such 
form  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  shall  prescribe,  setting 
forth,  (first)  the  total  amount  of  the  paid- 
up  capital  stock  of  such  corporation,  joint 
stock  company  or  association,  or  insurance 
company,  outstanding  at  the  close  of  the 
year;  (second)  the  total  amount  of  the 
bonded  and  other  indebtedness  of  such  cor- 
poration, joint  stock  company  or  associa- 
tion, or  insurance  company,  at  the  close  of 
the  year;  {third)  the  gross  amount  of  the 
income  of  such  corporation,  joint  stodc 
company  or  association,  or  insurance  com- 
pany, received  during  such  year  from  all 
sources,  and  if  organized  under  the  laws  of 
a  foreign  country  the  gross  amount  of  ite 
income  received  within  the  year  from  &um- 
ness  transacted  and  capital  invested  withim 
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Ui  legislation  as  Income.  So  it  may  b«  said 
•I  manj  manufacturing  corporations  that 
are  clearly  subject  to  the  act  of  1900,  es- 
pecially of  those  that  have  to  do  with  the 
production  of  patented  articles;  although 
it  may  be  foretold  from  the  beginning  that 
the  manufacture  will  be  profitable  only  for 
a  limited  time,  at  the  end  of  which  the 
capital  value  of  the  plant  must  be  subject 
to  material  depletion,  the  annual  gains  of 
such  corporations  are  certainly  to  be  taken 
as  income  for  the  purpose  of  measuring  the 
amount  of  the  tax. 

It  seems  to  us  that  the  first  two  ques- 
tions  certified    must   be   answered    in   the 
affirmative    principally    for    two    reasons. 
First,    because    mining    corporations    are 
within    the   general    description    of    §    38, 
which   comprises  "every  oorporation,  joint 
stock  eompany,  or  association  organized  for 
profit,  omd  having  a  capital  stock  repre- 
^9mUed  by  eharea,    .    .    .    and  engaged  in 
'^'bmemeea  in  any  state  or  territory  of  the 
•  United^States;"  and,  secondly,  beesuse  the  > 


act  epecifiea  thoee  eUueee  of  eorporationa 
that  are  to  be  essempt  from  its  operation, 
and  mining  corporations  are  not  among 
them.  Those  exempted  are  labor,  agricul- 
tural, or  horticultural  organizations,  fra- 
ternal beneficiary  societies,  orders  or  asso- 
ciations operating  under  tJie  lodge  system, 
domestic  building  and  loan  associations, 
corporations  and  associations  organized  and 
operated  for  religious,  charitable,  or  edu- 
cational purposes,  etc  Moreover,  the  sec- 
tion imposes  "a  special  excise  tax  with  re- 
spect to  the  carrying  on  or  doing  business 
by  such  corporation,"  etc.  That  mining 
companies  are  doing  business,  within  the 
fair  intent  and  meaning  of  this  clause, 
seems  to  us  entirely  plain,  for  reasons  al- 
ready given.  The  conduct  of  such  business 
results  in  profit,  for  it  cannot  be  seriously 
contended  that  the  ores  are  not  worth  more 
at  the  mine  mouth  than  they  were  worth 
in  the  ground,  plus  the  cost  of  mining. 
Corporations  engaged  in  such  business 
share  in  the  benefits  of  the  Federal  govem- 


the  United  States  and  any  of  its  territories^ 
Alaska,  and  the  District  of  Columbia;  also 
the  amount  received  by  such  corporation, 
joint  stock  company  or  association,  or  in- 
surance company,  within  the  year  by  way 
of  dividends  upon  stock  of  other  corpora- 
tions, joint  stock  companies  or  associations 
or  insurance  companies,  subject  to  the  tax 
imposed  by  this  section;  (fourth)  the  total 
amount  of  all  the  ordinary  and  necessary 
expenses  actually  paid  out  of  earnings  in 
the  maintenance  and  operation  of  the  busi- 
ness and  properties  of  such  oorporation, 
joint  stock  company  or  association,  or  in- 
surance company,  within  the  year,  stating 
separately  all  charges  such  as  rentals  or 
franchise  payments  required  to  be  made 
as  a  condition  to  the  continued  use  or  pos- 
session of  property,  and,  if  organized  under 
the  laws  of  a  foreign  country,  the  amount 
so  paid  in  the  maintenance  and  operation  of 
Its  business  within  the  United  States  and 
its  territories,  Alaska,  and  the  District  of 
Columbia;  iftfth)  the  total  amount  of  all 
losses  actually  sustained  during  the  year, 
and  not  compensated  by  insurance  or  other- 
wise, stating  separately  any  amounts  al- 
lowed for  depreciation  of  property,  and  in 
the  case  of  insurance  companies  the  sums 
other  than  dividends,  paid  within  the  year 
on  policy  and  annuity  contracts  and  the 
net  addition,  if  any,  required  by  law  to  be 
made  within  the  year  to  reserve  funds; 
and  in  the  ease  of  a  corporation,  joint 
stock  company  or  association,  or  insurance 
company,  organized  under  the  Ioajos  of  a 
foreign  country,  all  losses  actually  si^- 
tained  by  it  £iring  the  year,  in  business 
conducted  by  it  within  the  United  States 
or  its  territories,  Alaska,  and  the  District 
of  Columbia,  not  compensated  by  insurance 
or  otherwise,  stattng  separately  any 
mmounts  allowed  for  depreciation  of  prop- 
erty, and   in   the   case  of  insurance  com- 


panies the  sums  other  than  dividends,  paid 
within  the  year  on  policy  and  annuity  eon- 
tracts  and  the  net  addition,  if  any,  required 
by  law  to  be  made  within  the  year  to  re- 
serve fund;  (sixth)  the  amount  of  interest 
actually  paid  within  the  year  on  its  bonded 
or  other  indebtedness  to  an  amount  of  such 
bonded  and  other  indebtedness  not  exceed- 
ing the  paid-up  capital  stock  of  such  cor- 
poration, joint  stock  company  or  associa- 
tion, or  insurance  company,  outstanding  at 
the  close  of  the  year,  and  in  the  case  of 
a  bank,  banking  association,  or  trust  com- 
pany, stating  separately  all  interest  paid 
by  it  within  the  year  on  deposits ;  or  in  the 
case  of  a  corporation,  joint  stock  company 
or  association,  or  insurance  company,  or- 
ganized under  the  laws  of  a  foreign  coun- 
try, interest  so  paid  on  its  bonded  or  other 
indebtedness  to  an  amount  of  such  bonded 
and  other  indebtedness  not  exceeding  the 
proportion  of  its  paid-up  capital  stock  out- 
standing at  the  close  of  the  year,  which  the 
gross  amount  of  its  income  for  the  year 
from  business  transacted  and  capital  in- 
vested within  the  United  States  and  any 
of  its  territories,  Alaska,  and  the  District 
of  Columbia,  bears  to  the  gross  amount  of 
its  income  derived  from  all  sources  within 
and  without  the  United  States;  (seventh) 
the  amount  paid  by  it  within  the  year  for 
taxes  imposed  under  the  authority  of  the 
United  States  or  any  state  or  territory 
thereof,  and  separately  the  amount  so  paid 
by  it  for  taxes  imposed  by  the  government 
of  any  foreign  country  as  a  condition  to 
carrying  on  business  therein;  (eighth)  the 
net  income  of  such  corporation,  joint  stock 
company  or  association,  or  insurance  com- 
pany, titer  making  the  deductions  in  this 
section  authorized.  All  such  returns  shall, 
as  received,  be  transmitted  forthwith  by 
the  collector  to  the  Commissioner  of  Inter* 
nal  Revenue. 
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wamii,  Mad  ooglii  m  reMonablj  to  contrib- 
ute to  tho  mipport  of  thai  goronunest  m 
corponUioDS  that  oondoct  other  kinds  of 
|nr<Mltablo  bnsincM* 

At  to  what  fthould  bo  deomed  "inoomo^ 
within  the  meaning  of  f  38,  it  of  coune 
need  not  be  euch  an  income  ae  would  have 
been  taxable  ae  each,  for  at  that  time  (tlie 
16th  Amendment  not  having  been  ae  jet 
ratified)  income  wae  not  tajcable  ae  euch  bj 
Congrece  without  apportionment  according 
to  population,  and  thie  tax  wae  not  so 
apportioned.  Evidently  Congrece  adopted 
the  income  ae  the  measure  of  the  tax  to 
be  impoeed  with  respect  to  the  doing  of 
businese  in  corporate  form  because  it  de- 
sired that  the  exciie  should  be  imposed, 
opproximatelj  at  least,  with  regard  to  the 
amount  of  benefit  presumably  derived  by 
such  corporations  from  the  current  opera- 
tions of  the  government.  In  Flint  v.  Stone 
Tracy  Co.  220  U.  8.  107,  166,  66  L.  ed. 
107,  419,  81  Sup.  Ct.  Rep.  842,  Ann.  Cas. 
1.1912  B,  1312,  it  was  held  that  Congress, 
$in  exercising  the  right  to  tax  a  legitimate 
*  subject  of  taxation  as  a  franchise«or  privi- 
lege, was  not  debarred  by  the  Constitution 
from  measuring  ihf  taxation  by  the  total 
income,  although  derived  in  part  from 
property  which,  considered  by  itself,  was 
not  taxable.  It  was  reasonable  that  Con- 
gress should  fix  upon  gpross  income,  without 
distinction  as  to  source,  as  a  convenient 
and  sufficiently  accurate  index  of  the  im- 
portance of  the  business  transacted.  And 
from  this  point  of  view,  it  makes  little  dif- 
ference that  the  income  may  arise  from  a 
business  that  theoretically  or  practically 
involves  a  wasting  of  capital. 

Moreover,  Congress  evidently  intended 
to  adopt  a  measure  of  the  tax  that  should 
be  easy  of  ascertainment  and  simply  and 
readily  applied  in  practice.  The  act  pre- 
scribed that  the  tax  should  be  ^'equivalent 
to  one  per  centum  upon  the  entire  net  in- 
come over  and  above  $6,000  received  by  it 
from  all  sources  during  such  year,  exclusive 
of  amounts  received  by  It  as  dividends  upon 
stock  of  other  corporations,"  etc.,  or,  with 
respect  to  foreign  corporations,  ''upon  the 
amount  of  net  income  over  and  above 
$6,000,  received  by  it  from  business  trans- 
acted and  capital  invested  within  the 
United  States,"  etc.  And  the  net  income 
was  to  be  ascertained  by  takin;^.  firRt,  the 
''gross  amount  of  the  income  of  such  cor- 
poration .  .  .  received  within  the  year 
from  all  sources,"  or,  in  the  case  of  foreign 
corporations,  "from  business  transacted  and 
capital  invested  within,"  etc.,  and  deducting 
therefrom  losses  sustained,  interest  paid, 
etc  And  the  return  was  to  be  made  under 
oath  by  the  president  and  treasurer,  or 
^ther  officers  having  like  duties.  Indicating 


in  the  cleaicei  naaner  that  it  was  to  sel 
forth  data  that  with  proper  aeeoonting 
would  appear  upon  the  books  of  the  cor- 
poration. We  have  no  diiScnlty,  therefore, 
in  concluding  thai  the  proceeds  of  ores 
mined  by  a  corporation  from  its  own  prem- 
ises are  to  be  taken  as  a  part  of  the  gross 
income  of  such  corporation.  Congress  no  as 
doubt  contemplated  that  such  corporations,  S 
amongst  others,  were  doing  businees^with* 
a  wasting  ciqiital,  and  for  such  wastage 
they  made  doe  provision  in  declaring  tha$ 
from  the  gross  income  there  should  be  de- 
ducted {uUer  aUa)  "nil  losses  actually 
sustained  within  the  year,"  including  "a 
reasonable  allowance  for  depreciation  of 
property,  if  any,"  etc 

This  brings  us  to  the  third  question, 
which  is  whether  such  a  mining  corporation 
is  entitled  to  deduct  the  value  of  ore  in 
place  and  before  it  is  mined,  as  deprecia* 
tion  within  the  meaning  of  §  88.  This 
question,  however,  is  to  be  read  in  the 
light  of  the  issue  that  is  presented  to  the 
circuit  court  of  appeals  for  determination, 
as  recited  in  the  certificate  From  that 
certificate  it  appears  that  the  case  was  sub- 
mitted to  the  trial  court  and  a  verdict 
directed  upon  an  agreed  statement  of  facts, 
and  in  that  statement  the  gross  proceeds  of 
the  sale  of  the  ores  during  the  year  were 
diminished  by  the  moneys  expended  in  ex- 
tracting, mining,  and  marketing  the  ores, 
and  the  precise  difference  was  taken  to  be 
the  value  of  the  ores  when  in  place  in  the 
mine. 

That  we  do  not  misconstrue  the  certifi- 
cate, and  that,  on  the  contrary,  the  parties 
advisedly  adopted  this  definition  of  "value 
of  the  ore  in  place,"  is  apparent  not  only 
from  the  form  of  the  agreed  statement  of 
facts,  but  from  the  arguments  presented 
here  in  behalf  of  the  plaintiff.  The  con- 
tention is  that  if  the  proceeds  of  ore  sales 
are  to  be  treated  as  income,  the  value  of 
the  ore  in  place  and  before  it  is  mined 
is  to  be  deducted  as  depreciation,  and  that 
such  value  is  to  be  arrived  at  by  the  process 
indicated.  Briefs  submitted  in  behalf  of 
amioi  ouruB  have  suggested  other  modes 
for  determining  depreciation;  but  plaintiff 
stands  squarely  upon  the  ground  indicated 
by  the  certificate,  as  the  following  excerpts 
from  the  brief  will  show:  "Assuming,  then, 
that  the  proceeds  of  ore  are  to  be  treated 
as  income  within  the  meaning  of  the  act, 
we  submit  that  such  proceeds  result  solelp^ 
from  depletion  of  capital,  and  are  therefore  J 
deductible  as  depreciation  under  the^provi-* 
sions  [of  the  act]  set  out  s.hove.  .  .  • 
And  we  contend  that  if  a  part  of  the  cap- 
ital assets  are  removed  and  sold,  the  prop- 
erty, as  it  originally  stood,  Is  actually  d^ 
predated  in  value  to  the  exact  extent  ol 
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■ach  removal.  As  an  actual  matter  of  ex- 
perience, the  original  cost  of  the  property 
nrast^  from  its  very  nature,  be  highly  specu- 
latiTe.  The  values  in  the  property  are  in- 
Tisible  and  impossible  of  determination. 
They  may  be  worth  many  times  the  cost, 
or  they  may  be  worth  nothing.  .  .  . 
The  value  of  the  ore  in  sight  does  represent 
a  part  of  the  capital,  but  there  is  no  war- 
rant for  limiting  it  to  this  amount,  nor 
Is  there  any  warrant  for  limiting  the  value 
of  ore  bodies  thereafter  discovered  in  any 
ease  to  a  standard  fixed  before  their  dis- 
eovery,  and  therefore,  of  necessity,  purely 
eonjectural.  .  .  .  The  true  capital  of  a 
mining  corporation  is  the  true  value  of  the 
minerals  within  the  limits  of  its  proper- 
ties, irrespective  of  developed  ore  bodies 
or  those  known  to  exist  at  any  one  moment. 
Investigation  or  development  may  demon- 
strate the  existence  of  values  theretofore 
unknown,  but  this  results  in  no  addition 
to  the  actual  capital.  It  remains  the  same 
ms  it  was  before.  .  .  ."  And  again: 
•With  every  dollar's  worth  removed,  the 
land  from  which  it  is  taken  contains  that 
much  less  of  value;  the  corporation  owns 
precisely  that  much  less  real  property  than 
it  possessed  before;  for  every  dollar  of  cash 
received  it  relinquishes  an  equivalent 
amount  of  ore  in  place,  and  makes  no  gain 
or  profit  by  the  exchange." 

Reading  these  extracts  in  connection  with 
what  is  contended  respecting  the  first  and 
second  questions, — ^to  the  effect  that  mining 
corporations  are  not  'Moing  business/'  but 
are  merely  converting  their  capital  assets 
from  one  form  into  another, — it  Is  clear 
that  a  definition  of  the  ''value  of  the  ore  in 
place"  has  been  intentionally  adopted  that 
o  excludes  all  allowance  of  profit  upon  the 
9  process  of  mining,  and  attributes  the  entire 
*  profit  upon  the  mining* operations  to  the 
mine  itself.  In  short,  the  parties  propose 
to  estimate  the  depreciation  of  a  mining 
property  attributable  to  the  extraction  of 
ores  according  to  principles  that  would  be 
applicable  if  the  ores  had  been  removed  by 
a  trespasser. 

It  is  at  the  same  time  obvious  that  any 
method  of  stating  the  account  that  ex- 
cludes all  element  of  gain  from  the  process 
of  mining  must,  through  one  process  or  an- 
other, exempt  mining  companies  from  lia- 
bility to  tax  under  the  act  of  1909  with 
respect  to  their  mining  operations.  And 
Bo^  an  afiirmative  answer  to  the  third  ques- 
tion as  propounded  would  be  the  same  in 
ofTect  as  an  affirmative  answer  to  the  first 
or  the  second.  For  It  is  a  matter  of  little 
or  no  moment  whether  it  is  to  be  said  (a) 
that  mining  corporations  are  not  "engaged 
in  business"  at  all,  or  (b)  that  they  are 
SDgaged   in  business,  but  the  proceeds  of 


ore  mined  are  not  income,  or  (e)  that  sush 
proceeds  are  income,  but  that  there  must 
bo  allowed  as  depreciation  all  that  part  of 
the  proceeds  which  remains  after  paying 
the  bare  outlays  of  the  business.  In  either 
case  mining  corporations  would  be  exempt 
from  the  tax. 

In  our  opinion,  there  are  at  least  two 
insuperable  obstacles  in  the  way  of  re- 
turning an  affirmative  answer  to  the  third 
question  as  certified. 

In  the  first  place,  it  is  fallacious  to  say 
that,  whatever  may  have  been  the  original 
cost  of  a  mining  property  or  the  cost  of 
developing  it,  if  in  fact  it  afterwards  yield 
ores  aggregating  many  times  its  original 
cost  or  market  value,  this  result  merely 
proves  and  at  the  same  time  measures  the 
intrinsic  value  that  existed  from  the  be* 
ginning.  We  are  here  seeking  the  correct 
interpretation  and  construction  of  an  act 
of  legislation  that  was,  at  least,  designed 
to  furnish  a  practicable  mode  of  raising 
revenue  for  the  support  of  the  government, 
and  to  do  this  in  part  by  imposing  annual 
taxes  upon  corporations  organized  for  prof-^ 
it,  and  by  measuring  the  amount  of  the^ 
contribution* to  be  required  from  each  cor-* 
poration  according  to  its  annual  income. 
The  act  deals  with  corporations  engaged  in 
actual  business  transactions,  and  presum- 
ably conducted  according  to  ordinary  busi- 
ness principles.  It  was  of  course  contem- 
plated that  the  income  might  be  derived 
from  the  employment  of  property  In  busi- 
ness, and  that  this  property  might  become 
more  or  less  exhausted  in  the  process;  and 
because  of  this,  a  reasonable  allowance  was 
to  be  made  for  depreciation  of  it,  if  any. 
But  plainly,  we  think,  the  valuation  of  the 
property  and  the  amount  of  the  deprecia- 
tion were  to  be  determined  not  upon  the 
basis  of  latent  and  occult  intrinsic  values', 
but  upori  considerations  that  afl'ect  market 
value  and  have  their  influence  upon  men  of 
affairs  charged  with  the  management  of 
the  business  and  accounting  of  corporations 
that  are  organized  for  profit  and  are  en- 
gaged  in  business  for   purposes   of  profit. 

And,  secondly,  assuming  the  depletion  of 
the  mineral  stock  is  an  element  to  be  con- 
sidered in  determining  the  reasonable  de- 
preciation that  is  to  be  treated  as  a  loss  in 
the  ascertainment  of  the  net  income  of  a 
mining  company  under  the  act,  we  deem  it 
quite  inadmissible  to  estimate  such  deple- 
tion as  if  it  had  been  done  by  a  trespasser, 
to  whom  all  profit  is  denied. 

With  respect  to  the  proper  measure  of 
damages  where  ore  has  been  unlawfully 
mined  by  one  person  upon  the  land  of  an- 
other, there  Is  much  conflict  of  authority. 
Different  modes  of  determining  the  damages 
have  been  resorted  to,  dependent  sometimes 
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upon  the  form  of  the  action,  whether  tree- 
pass  or  trover;  sometimes  upon  whether 
the  ease  arose  at  law  or  in  equity;  and 
often  upon  whether  the  trespass  was  wiUfni 
or  inadvertent.  See  E.  £.  Bolles  Wooden- 
ware  Co.  V.  United  States,  106  U.  S.  432, 
27  L.  ed.  230,  1  Sup.  Ct  Rep.  308,  and 
cases  cited;  Benson  Min.  &  Smelting  Co.  v. 
Alta  Min.  &  Smelting  Co.  145  U.  S.  428, 
434,  Se  L.  ed.  762,  765,  12  Sup.  Ct.  Rep. 
877,  17  Mor.  Min.  Rep.  488;  Pine  River 
Logging  &  Iraprov.  Co.  v.  United  States, 
186  U.  8.  279,  293,  46  L.  ed.  1164.  1171,  22 
Sup.  Ct.  Rep.  920;  United  States  v.  St. 
Anthony  R.  Co.  192  U.  S.  524,  542,  48  L.  ed. 
548,  555,  24  Sup.  Ct.  Rep.  333;  Martin  v. 
Porter  (1830)  5  Mees.  &  W.  352,  2  Horn.  A 
H.  70,  17  £ng.  Rul.  Cas.  841,  10  Mor.  Min. 
Rep.  76;  Jegon  v.  Vivian  (1871)  L.  R.  6 
e.Ch.  742,  760.  40  L.  J.  Ch.  N.  S.  380,  19 
^Week.  Rep.  365,  17  Eng.  Rul.  Cas.  843,  8 
•  Mor.  Min.  Rep.  628;*  Livingstone  v.  Raw- 
yards  Coal  Co.  (1880)  L.  R.  5  App.  Cas. 
25,  34,  42  L.  T.  N.  S.  334,  28  Week.  Rep. 
857,  44  J.  P.  302,  10  Mor.  Min.  Rep.  201; 
Coal  Creek  Min.  A  Mfg.  Co.  v.  Moses,  15 
Lea,  300,  54  Am.  Rep.  415,  15  Mor.  Min. 
Rep.  544;  Winchester  v.  Craig,  33  Mich. 
205.  See  also  English  and  American  Notes 
to  Martin  v.  Porter,  and  Jegon  v.  Vivian, 
17  Eng.  Rul.  Cas.  873,  876,  etc.  We  are  not 
at  this  time  concerned  with  this  vexed 
question,  beyond  saying  that  the  rules  ap- 
plicable to  trespassers  can  have  only  a 
modified  application  to  the  case  of  a  mine 
owner  conducting  mining  operations  upon 
its  own  lands,  where  the  question  is,-^ 
What  is  the  income  derived  from  the  busi- 
ness?— and  the  incidental  question,— 
What  is  the  reasonable  depreciation,  if  any, 
of  the  mining  property? 

What  has  been  said  necessitates  a  nega- 
tive answer  to  the  third  question  as  cer- 
tified. And  we  shall  not  go  further  into  the 
question  of  depreciation.  The  case  comes 
here  under  §  239,  Judicial  Code  [36  Stat, 
at  L.  1157,  chap.  231,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  228]  (derived  from  §  6  of  the 
Evarts  act,  26  Stat,  at  L.  828,  chap.  517, 
U.  S.  Comp.  Stat  1001,  p.  549).  It  is  es- 
tablished that  in  the  exercise  of  this  juris- 
diction this  court,  unless  it  see  occasion  to 
require  the  whole  record  to  be  sent  up  for 
consideration,  is  to  make  answer  respect- 
ing the  several  propositions  of  law  that  are 
certified,  and  is  not  to  go  into  questions  of 
fact,  or  of  mixed  law  and  fact.  Our  Rule 
37  requires  that  the  certificate  shall  contain 
a  proper  statement  of  the  facts  upon  which 
the  questions  of  law  arise,  and  we  deal 
with  the  facts  as  thus  certified,  and  not 
otherwise.  Graver  v.  Faurot,  162  U.  S. 
436,  437,  40  L.  ed.  1030,  1031.  10  Sup.  Ct. 
Rep.   799;    Cross  v.  Evans,  167   U.  S.   60. 


63,  42  L.  ed.  77,  78,  17  Sup.  Ct.  Rep.  733; 
United  States  v.  Union  P.  R.  Co.  168  U.  S. 
505,  512,  42  L.  ed.  559,  561,  18  Sup.  Ct 
Rep.  167;  Emsheimer  v.  New  Orleans,  186 
U.  S.  33,  46  L.  ed.  1042,  22  Sup.  Ct.  Rep. 
770;  Cincinnati,  H.  &  D.  R.  Co.  v.  Me- 
Keen,  149  U.  S.  259,  37  L.  ed.  725,  13  Sup. 
Ct.  Rep.  840. 

It  would  therefore  be  improper  for  us  at 
this  time  to  enter  into  the  question  whether 
the  clause,  "a  reasonable  allowance  for  de- 
preciation of  property,  if  any,"  calls  for  an^^ 
allowance  on  that  account  in  making  up^ 
the  tax,  where* no  depreciation  is  charged* 
in  practical  bookkeeping;  or  the  question 
whether  depreciation,  when  allowable,  may 
properly  be  based  upon  the  depletion  of  the 
ore  supply  estimated  otherwise  than  in  the 
mode  shown  by  the  agreed  statement  of 
facts  herein;  for  to  do  this  would  be  to 
attribute  a  different  meaning  to  the  term 
"value  of  the  ore  in  place"  than  the  parties 
have  put  upon  it,  and  to  instruct  the  cir- 
cuit court  of  appeals  respecting  a  question 
about  which  instruction  has  not  been  re- 
quested, and  concerning  which  it  does  not 
even  appear  that  any  issue  is  depending 
before  that  court. 

The  first  and  second  questions  certified 
will  be  answered  in  the  affirmative;  and  the 
third  question  will  be  answered  in  the  neg- 
ative. 

Mr.  Chief  Justice  White,  Mr.  Justice 
BfcKenna,  and  Mr.  Justice  Holmes  dis- 
sent with  respect  to  the  answer  made  to 
the  third  question. 


aUl  V.  8.  482) 

LUCIANO  CHAVEZ  et  al.,  Appte, 

v. 

ELOISA  LUNA  DE  BERGERE  et  aL 

Deeds  (S  6*)-- What  Constitutes  —  Ex- 
ecuted OB  Executory  Instrument. 

1.  An  executory  contract  for  a  convey* 
ance,  and  not  a  present  transfer  with  fur- 
ther assurance,  was  imported  by  an  in- 
formal unacknowledged  document,  signed  by 
both  parties,  which  recites  that  one  of  such 
parties  has  sold  and  transferred  to  the  other 
certain  property  supposed  to  be  an  uncon- 
firmed Mexican  grant,  and  will  execute  the 
documents  of  conveyance  as  soon  as  an- 
other specified  grant  shall  be  confirmed,  the 
vendees  to  have  possession  in  the  interim. 

[Ed.  Note. — For  other  casef,  see  Deeds,  Ceot. 
Dig.  8  ft;    Dec.  Dig.  fi  6.*] 

Ejectment  (§ 90*)— Evidence— Relevancy. 

2.  Proof  that  the  heirs  of  the  vendor  in 
an  agreement  recitins  that  he  had  sold  and 
transferred  certain  lands,  and  would  exe* 
cute  the  documents  of  convcvance  when  a 
certain  Mexican  land  grant  should  be  con- 
firmed, havp  ndvnntaproonsly  sold  or  dis- 
posed of  certain  claims  acquired  under  the 
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act  of  ICaroh  Z,  1801  (26  Stat,  at  L.  864, 
ebap.  530,  U.  8.  Comp.  Stat.  1001,  p.  766), 
8§  17,  18,  as  amended  by  the  acts  of  Feb- 
ruary 21,  1803  (27  Stat.  at.  L.  470,  chap. 
140),  and  June  27,  1808  (30  Stat,  at  L. 
495,  chap.  604,  U.  S.  Comp.  Stat.  1001,  p. 
77C),  within  the  limits  of  such  grant  after 
it  had  been  rejected,  la  not  admissible  in  an 
ejectment  suit  brought  against  those  in  pos- 
session, claiming  under  the  vendees  in  such 
grant,  either  ss  tending  to  show  that  they 
treated  the  agreement  as  executed  rather 
than  executory,  or  upon  the  theory  that, 
even  if  executory,  they  could  not  recover  in 
the  action  without  first  surrendering  the  ad- 
vantages obtained  through  such  claims. 

fEd.    Note.— For   other  cases,   see   Ejectment, 
Cent.  Dig.  S3  254-277 ;    Dec.  Dig.  S  90.*] 

Adverse  Possession  (|  (».S*>—- Vendor  and 

PURCUASER— PaiVATB    LaND    CLAIMS. 

3.  The  mistaken  belief  that  the  surveyor 
general  had  power  to  adjudicate  and  ap- 
prove unconfirmed  Mexican  land  grants,  en- 
tertained by  both  parties  to  an  executory 
contract  for  the  sale  of  land,  investing  the 
vendees  witli  possession  until  sucli  ac- 
tion by  that  ofiicial,  prevents  such  posses- 
aion  from  becoming  adverse  after  he  recom- 
mends the  rejection  of  the  grant,  and  such 
possession  continues  to  be  in  virtue  of  the 
agreement  until  a  final  adverse  decision  by 
the  proper  legal  authorities. 

[Bd.  Note^-'For  ether  caMs.  see  Adverse  Poe- 
■enion.  Cent  Dig.  SS  883-337;    Dec.  Dig.  9  68.*J 

Ejectubnt  (I  21*)— GLAiMfr— Adverse  Pos- 

BE6SI0N. 

4.  A  demand  for  surrender  of  possession 
is  not  a  prerequisite  to  the  maintenance  of 
an  action  in  ejectment,  brought  by  the  heirs 
of  the  vendor  in  an  executory  contract  for 
the  sale  of  land,  where  those  claiming  un- 
der the  vendees  continued  in  possession 
without  right,  after  their  right  to  do  so  in 
virtus  of  the  agreement  had  terminated,  and 
were  asserting  full  title  in  themselves. 

fEd.  Note.— For  other  cases,  see  flSjectment. 
Out.  Dig.  IS  76-W:    Deo.  Dig.  |  SL*] 

Vendor  and  Purchaser  ({  188^)— Estop- 
ped—Veitdob  AHD  YniDXB, 
6.  Those  in  possession  of  land  as  oondi* 
tional  vendees  are  estopped  to  call  in  ques- 
tion their  vendor's  title  when  sued  by  him 
in  ejectment. 

PBd.  Notew— For  other  eases*  sss  Tender  and 
Pveliaser.  Cent.  Die  H8SL-I8I;    Dsc.  Dig.  8 1».*] 

[No.  6.] 

Submitted  October  30,  1913.    Dedded  De- 

8,  1013. 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which  affirmed  a  judgment  of  tho 
District  Court  of  Santa  Fe  County,  in  that 
territory,  in  favor  of  plaintiffs  in  an  action 
of  ejectment.    Affirmed. 

See  same  case  below,  14  N.  M.  352,  — 
iaiJL(NJ3.)  — ,  98  Pac.  762. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  B.  Renehan  for  appellants. 

Messrs.  T.  B.  Catron  and  R.  C.  Gortner 
for  appell< 


*Mr.  Justice  Van  DeTantor  deliyered  the* 
opinion  of  the  court: 

This  was  an  action  in  ejectment  to  re- 
cover the  possession  of  317  acres  of  land  in 
Santa  Fe  county,  New  Mexico.  The  de- 
fenses interposed  were  the  general  issue 
and  that  the  cause  of  action  did  not  accrue 
within  ten  years  before  the  action  was 
begun.  A  trial  to  the  court  without  a  jury 
resulted  in  a  judgment  for  the  plaintiffs, 
which  was  affirmed  by  the  supreme  court 
of  the  territory  (14  N.  M.  352,  —  L.R.A. 
(N.S.)  —  ,  03  Pac.  762),  and  the  case  was 
then  brought  here.  A  statement  of  the 
facts,  in  the  nature  of  a  special  verdict, 
and  of  the  rulings  and  exceptions  upon  the 
rejection  of  certain  evidence,  was  made  and 
certified  by  the  appellate  court  agreeably  to 
the  act  of  April  7,  1874  (18  Stat,  at  U 
27,  chap.  80),  §  2. 

Briefly  stated,  the  principal  facts  are  as 
follows:  On  June  22,  1878,  Manuel  A. 
Otero  and  Jesus  M.  Sena  y  Baca  entered 
into  an  agreement  written  in  Spanish,  a 
translation  of  which  is  as  follows: 

Know  all  men  by  these  presents:  That 
I,  the  undersigned,  Manuel  Antonio  Otero, 
resident  of  the  county  of  Valencia,  in  the 
territory  of  New  Mexico,  for  consideration, 
have  sold  and  transferred  in  favor  of  Jesus 
M.  Sena  y  Baca  and  Agapita  Ortiz,  his 
wife,  a  ranch  known  as  the  ranch  of 
Galisteo,  which  is  situated  in  the.count^^. 
of  Santa  Fe  and  territory  aforesaid,  known 
as  the  ranch  which  Avas  formerly  of  the 
deceased  Don  Miguel  E.  Pino;  and  that  I 
will  give  and  execute  the  documents  of- con- 
veyance of  the  said  ranch,  in  favor  of  Jesus 
M.  Sena  y  Baca  and  Agapita  Ortiz,  as 
soon  as  there  shall  be  adjudicated  and  ap- 
proved by  the  surveyor  general  the  grant 
of  Bartolomd  Baca  of  a  tract  which  was 
ceded  to  him  by  the  Governor  Melgarez  in 
the  year  1819,  and  the  which  is  situate  in 
the  county  of  Valencia  in  the  territory  of 
New  Mexico;  and  furthermore,  they  will^ 
take  possession  of  the  aforesaid  ranch,  and  9 
will  have  and  enjoy  all  the  products*of  the* 
same,  until  the  proper  documents  may  ba 
executed,  and  in  conformity  with  the  above 
stated;  and  the  said  Jesus  M.  Sena  y 
Baca  so  agrees  and  has  signed  here  jointly 
with  me. 

In  witness  whereof,  we  sign  the  present 
in  La  Constancia,  connfy  of  Valencia,  this 
22d  day  of  June,  a.  d.  1878. 

Manuel  A.  Otero. 
Jesus  M.  Sena  y  Baca. 

At  that  time  the  Galisteo  ranch  and  the 
Bartolom^  Baca  tract  were  supposed  or 
claimed  to  be  unconfirmed  Mexican  grants, 
the  former  of  24,000  acres  and  the  latter 
of  a  vastly  greater  area.    Otero  had  soma 
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substantial  right  in  the  fonner,  and  Sena 
y  Baca  was  asserting  an  undivided  interest 
in  the  latter,  as  an  heir  of  the  original 
^antee.  As  part  of  the  transaction  be- 
^een  them,  Otero  was  to  receive,  and  a 
few  days  after  the  signing  of  the  agreement 
4id  receive,  from  Sena  j  Baca,  a  deed  for 
^he  latter's  asserted  interest  in  the  Barto- 
lom4  Baca  tract. 

The  alleged  grant  from  Mexico  of  that 
'tract  was  thereafter  presented  to  the  sur- 
veyor general  for  New  Mexico  for  examina- 
tion and  report  under  §  8  of  the  act  of 
J^uly  22,  1854  (10  Stat,  at  L.  308,  chap. 
103).  That  o£Qcer,  on  September  7,  1881, 
made  a  report  recommending,  upon  the 
proofs  then  before  him,  that  the  grant  be 
not  confirmed,  but  rejected;  and  this  report 
was  duly  laid  before  Congress  for  sudi  ac- 
'tion  thereon  as  it  should  deem  just  and 
proper.  While  the  matter  was  awaiting 
action  by  Congress,  the  court  of  private 
land  claims  was  created  by  the  act  of 
March  3,  1891  (26  Stat  at  L.  864,  chap. 
639,  U.  S.  Comp.  Stat.  1901,  p.  766),  and 
was  invested  with  jurisdiction  of  proceed- 
ings looking  to  the  confirmation  or  rejec- 
tion of  such  grants.  The  Bartolom4  Baca 
grant  was  then  appropriately  brought  before 
that  court  for  consideration  and  adjudica- 
^  tion,  and  was  confirmed  to  the  extent  of  11 
.$  square  leagues;  but  in  1897,  on  an  appeal 
*  to  this  court,  *tiie  judgment  of  confirmation 
was  reversed  and  the  grant  rejected  as  in- 
valid because  resting  upon  a  forged  signa- 
ture of  the  governor.  United  States  v. 
Bergere,  168  U.  S.  66,  42  L.  ed.  383,  18 
Sup.  Ct.  Rep.  4. 

In  the  meantime  the  Galisteo  grant  was 
presented  to  the  court  of  private  land 
claims  for  consideration  and  adjudication, 
and  was  by  that  court  confirmed  as  a  valid 
grant  for  317  acres  only,  the  confirmed 
area  being  the  land  here  in  controversy. 

The  plaintiffs  are  heirs  at  law  of  Otero, 
who  died  in  1882,  and  the  defendants  are 
^he  successors  in  interest  of  Sena  y  Baca 
and  his  wife  under  the  agreement  of  1878. 
The  mesne  conveyances  through  which  the 
defendants  became  such  successors  were 
-quitclaim  deeds,  and  were  accompanied  by 
A  delivery  of  the  original  agreement. 

Sena  y  Baca  and  his  wife  went  into  pos- 
session of  the  land  in  controversy  under  and 
pursuant  to  that  agreement,  and  they  and 
-their  successors  continued  in  possession, 
farmed  the  land,  made  such  improvements 
thereon  as  were  incidental  merely  to  its 
use  in  that  way,  received  the  rents  and 
profits,  paid  some,  but  not  all,  of  the  taxes, 
and  exercised  other  possessory  rights  or- 
dinarily incident  to  ownership,  but  all  con- 
sistent with  the  rights  conferred  by  the 
Agreement  of  1878. 


In  the  proceeding  in  the  eoort  of  privaAa 
land  claims  relating  to  the  Galisteo  grants 
the  successors  of  Sena  y  Baca  and  his  wife 
sought  to  secure  a  confirmation  of  the 
grant  for  the  full  24,000  acres  theretofors 
claimed,  and  in  that  connection  traced  their 
right  through  the  agreement  with  Otero^ 
thus  recognising  his  title. 

The  present  action  was  begun  April  3, 
1901,  without  any  prior  demand  for  the 
possession.  At  that  time  the  defendants 
were  openly  daiming  full  title  in  them- 
selves, notwithstanding  the  prior  adjudicar 
tion  of  the  invalidity  of  the  Bartolom6 
Baca  grant,  and  notwithstanding  there  had 
been  no  conveyance  by  Otero  or  his  heira 
of  the  Galisteo  grant,  as  contemplated  by^ 
the  agreement.  § 

mother    facta   disclosed    in    the   certified* 
statement  will  be  noticed  in  connection  with 
particular  questions  upon  the  decision  M 
which  it  is  claimed  they  have  a  bearing. 

The  territorial  courts  held  that  the 
agreement  of  1878  was  not  a  conveyance, 
but  an  executory  contract  for  a  conveyance 
in  the  event,  and  only  in  the  event,  of  the 
favorable  adjudication  and  approval  of  the 
Bartolomd  Baca  grant;  that  tiiis  event  be- 
came an  impossible  one  when,  in  1897,  this 
court  rejected  that  grant  as  invalid;  that 
the  defendants'  rights  under  the  agreement 
were  thereby  terminated  and  extinguished; 
that  the  possession  of  Sena  y  Baca  and  his 
wife,  which  was  continued  by  their  suc- 
cessors, was  acquired  and  held  under  the 
agreement  and  in  recognition  of  Otero^a 
title,  and  therefore  was  not  adverse  $  and 
that  upon  all  the  facts  the  plaintiffs  were 
entitled  to  recover. 

While  it  does  not  appear  to  be  claimed 
that  the  question  of  title  aa  between  these 
litigants  was  adjudicated  by  the  court  of 
private  land  claims  in  the  Gslisteo  Case,  it 
is  well  to  observe  that  the  act  creating  that 
court  and  defining  its  jurisdiction  declared 
in  subdivision  6  of  §  13:  ''No  proceeding, 
decree,  or  act  under  this  act  shall  conclude 
or  affect  the  private  rights  of  persons  as 
between  each  other,  ^\  of  which  rights 
shall  be  reserved  and  saved  to  the  same 
effect  as  if  this  act  had  not  been  passed; 
but  the  proceedings,  deertesj  and  acts  here* 
in  provided  for  shall  be  conclusive  of  all 
rights  as  between  the  United  States  and 
all  persons  claiming  any  interest  or  right 
in  such  lands."  See  United  States  v.  C^n« 
way,  175  U.  S.  60,  71,  44  L.  ed-  72,  76,  20 
Sup.  Ct.  Rep.  13. 

1.  It  is  urged  here  that  the  agreement 
of  1878  in  itself  transferred  the  title  to 
the  Galisteo  grant  from  Otero  to  Sena  y 
Baca  and  his  wife,  and  that  the  convey* 
ance  which  was  to  be  executed  upon  the 
adjudication    and    approval    of    the    olhsr 
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gniit  was  to  operate  onlj  by  way  of  a 
sfartlMr  aaauranoe.  like  tbe  territorial 
•  eoarta,  we  tbink^otherwiae.  Although  con- 
taining eome  worda  adapted  to  a  present 
tranafer^  the  instrument,  taken  in  its  en- 
tirety, shows  that  it  was  a  mere  contract 
to  convey  upon  the  contingency  specified, 
with  a  provision  investing  the  prospective 
vendees  with  the  right  of  possession  in  the 
meantime.  Had  a  present  conveyance  been 
intended,  the  right  to  a  further  assurance 
hardly  would  have  been  conditioned  upon  a 
eontingeiicy  in  no  wise  bearing  upon  the 
adeqna^  of  the  original  conv^anoe,  and, 
equally  the  provision  respecting  the  pos- 
MMion  in  the  interim  would  have  been  su- 
perfluous. Then,  too,  the  informality  of 
the  instrument,  the  signing  by  both  parties, 
and  the  absence  of  an  acknowledgment, 
make  against  the  claim  of  a  conveyance  im 
yncRMwM.  Bearing  in  mind  that  the  ques- 
tion is  one  of  intent,  and  judging  of  this 
by  what  appears  upon  the  face  of  the  in- 
■tnunent^  we  think  it  clearly  was  designed 
to  be  a  contract  to  convey,  and  not  a  com 
Tcyanoe.  See  Williams  v.  Paine,  160  U.  S. 
65,  76,  42  L.  ed.  658,  667,  18  8up»  Ct  Rep. 
S79« 

2.  In  1898  anl  1899,  after  the  Bartol- 
om6  Baca  grant  was  adjudged  invalid,  the 
plaintiffs  severally  made  application,  un- 
der §S  17  and  18  of  the  act  of  1891,  as 
amended  February  21,  1893  (27  Stat,  at 
L.  470,  chap.  149),  and  June  27,  1898  (30 
StaL  at  Is,  495,  chap.  504,  U.  S.  Comp. 
Stat.  1901,  p.  776),  for  smallholding 
elaims  of  160  acres  each  within  the  limits 
of  the  rejected  grant;  and  upon  the  trial 
the  defendants  sought  to  make  proof  of  the 
advantageous  sale  or  disposal  of  those 
claims.  The  evidence  was  rejected,  and 
this,  it  is  contended,  was  prejudicial  error 
because,  first,  what  was  done  tended  to 
ahow  that  the  plaintiffs  treated  the  agree- 
ment of  1878  as  executed  rather  than  ex- 
eeutofy,  and,  second,  even  if  the  agreement 
was  executory,  the  plaintiffs  could  not  re- 
cover in  the  action  without  first  surrend- 
ering to  the  defendants  the  advantages  ob- 
tained through  those  claims.  The  conten- 
tion is  untenable.  The  right  to  those 
claims  did  not  arise  out  of  the  agreement 
of  1878,  or  out  of  the  rejected  Bartolom^ 

OD  Baca  grant,  but  arose,  if  at  all,  because 
•*  the « plaintiffs  were  in  possession  and  the 
United  States  permitted  the  acquisition  of 
title  to  public  land  in  New  Mexico  in  that 
way.  The  alleged  Bartolom6  Baca  grant 
being  out  of  the  way,  whether  the  plain- 
titTs  secured  title  to  the  160-acre  tracts  and 
what  they  did  with  them  were  matters 
which  did  not  concern  the  defendants. 

3.  Another  contention  is  that  the  facts 
certified  demonstrate  that  the   defendants 


and  their  predeeesaors  had  been  in  advene- 
possession  for  more  than  ten  yeara  wheik 
the  action  was  begun,  and  therefore  that, 
the  defense  of  the  statute  of  lunitationa  waa. 
well  founded.  In  our  opinion,  the  terri- 
torial courts  rightly  held  otherwise.  Sena, 
y  Baca  and  his  wife  went  into  possessioik 
in  virtue  of  a  right  so  to  do  whieh  waa^ 
expressly  given  by  the  agreement,  and  waa. 
to  continue  until  the  happening  of  the 
event  whereby  their  right  to  a  oonveyanea- 
was  to  be  determined.  Thus,  their  pos- 
session was  not  hostile  or  adverse,  but  iik 
subordination  to  the  Otero  title,  and  the- 
possession  of  their  successors  was  plainly 
of  the  same  eharaoter  up  to  the  time  of 
the  determinative  event.  There  had  been, 
no  unequivocal  repudiation  of  the  relatioik 
created  by  the  agreement,  for  all  that  waa^ 
done  waa  consistent  with  a  holding  under- 
it.  Not  until  the  conditional  right  to  ac 
conveyance  was  tenninated  did  the  poeses- 
si<m  cease  to  be  a  permissive  one  under  the^ 
agreement,  and  that  conditional  right  waa. 
not  terminated  until  this  court  adjudged 
the  Bartolom4  Baca  grant  invalid  and  re- 
jected it.  Thai  was  less  than  four  yeara 
before  the  action  was  begun. 

We  do  not  overlook  the  reference  in  the 
agreement  to  the  surveyor  general  as  the- 
one  whose  decision  was  to  be  determinative, 
or  his  adverse  report,  which  preceded  the- 
action  by  more  than  ten  years.    While  the 
agreement  uses  the  words,  "shall  be  adju- 
dicated and  approved  l^  the  surveyor  gen- 
eral," the  naming  of  that  officer  evidently 
resulted  from  a  misconception  of  his  power  ^^ 
and  duty.    Under  the  aet  of  1864,  in  force  J^ 
at  the  time,  he  was* not  intrusted  with* 
power  to  adjudicate  and  approve  Mexican 
grants,  but  was  required  to  examine  into 
their  status  and  report  thereon  as  a  con- 
venient means  of  aiding  Congress   in  de- 
termining what  should  be  done.     His  ac- 
tion  was   merely   advisory,   the  power   to. 
decide  and  to  approve  or  reject  being  re- 
served to  Ck>ngress.    United  States  v.  Ortiz, 
176  U.  S.  422,  427,  44  L.  ed.  529,  531,  20- 
Sup.  Ct.  Rep.  466.     But  notwithstanding 
the  mistake,  the  intention   of  the  parties 
is  manifest  and  full  effect  should  be  given, 
to  it.     To  them  the  important  thing  waa 
the  adjudication  and  approval  of  the  Bar- 
tolom4  Baca  grant,  and  the  particular  gov- 
ernmental agency  from  which  such  action- 
should  come  was  of  secondary  considera- 
tion.    They  could  make  their  future  acta 
and  rights  dependent  upon  the  former,  aa 
was  done,  but  were  without  power  to  desig- 
nate the  latter.    Evidently  they  named  the 
surveyor   general    in    the    belief    that   the 
power  to  adjudicate  and  approve  had  been, 
lodged    in   him,   their   meaning  being   the* 
same  as  if  they  had  said,  "shall  be  adju-- 


148 


34  SUPREME  COUBT  REPORTER. 


Oor.  Teuc 


dicated  and  approved  by  the  proper  au- 
tliurity."  This,  in  our  opinion,  is  the  true 
construction  of  the  agreement.  Of  course, 
an  authorized  adjudication  and  approval 
was  contemplated,  not  one  that  would  be 
without  authority  and  of  no  effect. 

Being  in  the  nature  of  a  recommenda- 
tion only,  the  adverse  report  of  the  sur- 
veyor general  was  not  final,  and  bound  no 
one.  It  did  not  even  preclude  him  from 
making  a  further  examination  and  basing 
a  favorable  report  thereon.  United  States 
V.  Ortiz,  supra.  Had  Congress  disapproved 
his  adverse  report  and  confirmed  the  grant, 
we  entertain  no  doubt  that  the  confirma- 
tion would  have  satisfied  the  condition  of 
the  agreement,  and  have  entitled  Sena  y 
Baca  and  his  wife  to  the  stipulated  con- 
veyance; and  a  like  result  would  have 
ensued  had  the  decision  oi  tbia  court  been 
one  of  confirmation  instead  of  rejection. 

It  follows  that  the  relation  created  by 

the  agreement  was  not  terminated  by  the 

c  surveyor  general's  report  in  1881,  but  con- 

$  tinued   until   the  adverse  decision  of   this 

*  court  in  1897,  and  that  the  possession  in 

the  interim,  like  that  before,  was  in  virtue 

of  the  agreement,  and  not  adverse. 

4.  After  the  agreement  was  terminated 
by  the  adverse  decision  upon  the  6artolom4 
Baca  grant,  the  continued  possession  of  the 
defendants  was  without  right;  and  when 
the  action  was  begun,  almost  four  years 
thereafter,  they  were  asserting  full  title  in 
themselves.  Therefore,  a  demand  that 
they  surrender  the  possession  was  not  a 
prerequisite  to  the  maintenance  of  the 
action. 

5.  We  are  asked  to  say  that  the  findings 
do  not  show  title  in  the  plalntifTs'  ancestor, 
Manuel  A.  Otero,  or,  at  least,  are  so  con- 
flicting upon  that  point  as  to  afford  no 
basis  for  the  judgment.  The  findings  to 
which  attention  is  invited  may  be  sum- 
marized as  follows:  (a)  At  the  date  of 
the  agreement  the  title  to  the  land  in  con- 
troversy was  in  Otero;  (b)  as  confirmed, 
the  Galisteo  grant  consists  of  the  land  in 
controversy,  but  prior  to  confirmation  it 
was  claimed  to  embrace  a  much  larger 
area;  (c)  Otero's  title  to  the  grant  was 
founded  upon  a  conveyance  in  1856  which 
excepted  three  designated  parcels  thereto- 
fore transferred  to  others;  and  (d)  the 
plaintiffs'  proofs  did  not  disclose  whether 
the  land  in  controversy  passed  under  that 
conveyance  or  waa  within  the  excepted 
parcels. 

While  recognizing  that  these  findings 
are  confusing,  if  not  conflicting,  we  think 
the  judgment  is  adequately  sustained  by 
other  findings  which  show  that  the  agree- 
ment of  1878  did  not  contain  the  excep- 
tions  shown    in    the   conveyance  of    1856; 


that  Sena  y  Baca  and  his  wife  went  into 
possession  of  the  land  in  controversy  under 
that  agreement;  and  that  the  possession 
which  passed  from  them  to  their  succes- 
sors, including  the  defendants,  was  likewise 
a  possession  in  virtue  of  the  agreement. 
In  short,  the  defendants  acquired  posses- 
sion as  conditional  vendees  of  Otero,  and 
so  are  estopped  from  calling  his  title  in 
question.  As  is  said  in  Tyler  on  Eject- ^ 
ment   (p.  543) :  § 

*  "There  is  a  class  of  cases  in  which  the* 
defendant  is  not  permitted  to  controvert 
the  title  of  the  claimants  in  an  action  of 
ejectment  on  the  ground  of  estoppel.  These 
are  cases  where  a  privity  exists  between 
the  defendant  and  the  plaintiff,  or  those 
from  whom  he  derives  title.  If  a  privity 
in  estate  has  subsisted  between  the  parties, 
proof  of  title  is  ordinarily  unnecessary  on 
the  part  of  the  plaintiff,  for  the  reason 
that  a  party  is  not  permitted  to  dispute 
the  title  of  him  by  whom  he  has  been  let 
into  possession.  In  all  these  cases,  there- 
fore, the  proof  is  directed  to  the  question 
as  to  whether  such  a  relation  exists  be- 
tween the  parties  as  to  operate  as  an  es- 
toppel, and  thereby  supersede  the  necessity 
of  introducing  any  evidence  to  establish 
the  title  of  the  claimant." 

And  again  (p.  659) :  "Although,  strict- 
ly speaking,  the  relation  of  landlord  and 
tenant  is  not  created  between  vendor  and 
vendee,  yet  the  vendee,  in  ejectment  by 
the  owner  against  him,  is  absolutely  es- 
topped from  either  showing  title  in  him- 
self, or  setting  up  an  outstanding  title  in 
another;  and  the  same  rule  applies  to  one 
coming  into  possession  under  the  vendee, 
either  with  his  consent,  or  as  an  intruder.*^ 

Of  like  import  are  Lucas  v.  Brooks,  18 
Wall.  436,  451,  21  L.  ed.  779,  782;  Jackson 
ex  dem.  Livingston  v.  Walker,  7  Cow.  637, 
642;  Towne  v.  Butterfield,  97  Mass.  105; 
Lacy  V.  Johnson,  68  Wis.  414,  423,  17  N. 
W.  246. 

As  we  find  no  error  in  the  record,  the 
judgment  is  affirmed. 


(231  U.  8.  174) 
FRANK  F.  GRAHAM  and  the  Title  Guar- 
anty &  Surety  Company,  Plffs.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 

United  States  (§  67*)— Bonds— Of  Pub- 

lio  contractob. 

1.  Compliance  with  the  formal  require- 
ments as  to  the  mode  of  annulling  a  con- 
tract for  a  public  work  in  case  the  con- 
tractor  fails  to  prosecute  the  work  diligently 
in  the  judgment  of  a  designated  official  is  not 
a  prerequisite  to  the  maintenance  of  an  ac- 
tion upon  the  contractor's  bond,  where  Im 
has  refused  to  proceed  with  the  work. 

[Ed.  Note.— For  other  caseA.  see  United  States, 
Cent.  Dig.  i  50;    Dec.  Dig.  i  67.*] 


*^or  other  cases  see  same  topic  ft  8  numbkb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Pbikcipal  and  Stjbbtt  (f  104*)  —  Dia- 

CHABOK  OF  SUBSTY— EXTBNSIOM— MODXn- 
CATION. 

2.  Waiving  the  original  time  limit,  and 
calling  upon  the  contractor,  through  cor- 
respondence, for  extra  work,  for  which  be 
ia  paid,  does  not  discharge  the  surety  upon 
the  bond  of  a  contractor  for  a  public  work, 
where  the  bond  in  terms  contemplated  an 
extension  of  time  as  possible,  and  the  con- 
tract provided  for  a  waiver  of  the  time 
limit,  and  for  written  modifications. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent  Dig.  89  186-190,  193-196,  197-199,  SOO ; 
Dec.  Dig.  i  104.*} 

United  States  (}  70*)— Contbacts  —  Con- 
stbuction. 

3.  The  obligation  to  furnish  the  necessary 
cars  rests  upon  the  contractor  rather  than 
the  government,  under  a  contract  by  which 
the  former  agrees  to  transport  from  the 
quarry,  cut,  Ik>x,  and  deliver  complete,  all 
the  granite  required  for  a  public  work,  to 
be  furnished  by  the  government  f.  o.  b. 
cars  at  the  quarry,  even  if  certain  recitals 
in  the  preliminary  descriptions  and  condi- 
tions can  be  construed  to  mean  that,  as  be- 
tween the  quarryman  and  the  government, 
the  latter  is  bound  to  furnish  the  cars, 
where  other  recitals  indicate  that  bidders 
were  invited  to  step  into  the  government's 
ahoes  and  assume  a  like  obligation  to  it. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent  Dig.  I  63 ;    Dec.  Dig.  S  70.*] 

United  States  (|  73*)— I  nstbuctions— Ac- 
tion on  Bond  or  Public  Contbactob. 

4.  The  defendant  in  a  suit  on  the  bond 
«f  a  public  contractor  for  a  breach  of  his 
contract  to  transport,  cut,  box,  and  deliver, 
the  granite  needed  for  a  public  work,  to  be 
furnished  by  the  government  f.  o.  b.  cars 
At  the  quarry,  has  no  ground  for  valid  com- 
plaint of  an  instruction  to  find  in  his  favor 
if  the  jurv  shall  determine  that,  on  a  fair 
average,  t^ie  rough  atone  furnished  did  not 
comply  with  the  stipulation  that  it  should 
be  furnished  in  "net  dimension  blocks,"  as 
they  find  the  meaning  and  intention  of  that 
stipulation  was  understood  by  the  parties 
to  the  contract,  there  being  conflicting  evi- 
dence as  to  the  meaning  of  this  phrase. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Gent  Dig.  %  66;    Dec.  Dig.  i  73.*] 

Appeal  and  Ebboe  (|  215*)— Misleading 
i  nstbuctions. 

5.  The  possibility  that  a  reference  to  the 
period  as  to  which  the  court  understood 
there  was  special  complaint,  when  instruct- 
ing the  jury  to  find  for  the  defendant  in  a 
suit  on  the  bond  of  a  public  contractor  if 
they  should  find  that  the  stone  furnished 
to  the  contractor  by  the  government  did  not 
comply  with  the  stipulation  that  it  should 
be  furnished  in  net  dimension  blocks,  as 
they  find  the  meaning  and  intention  of  that 
■tipulation  was  understood  by  the  parties 
to  the  contract,  might  be  understood  by  the 
jury  as  importing  a  limitation  of  time,  is 
not  ground  for  reversal,  where  the  matter 
was  not  called  to  the  attention  of  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  CenL  Dig.  H  1309-1314 ;    Dec.  Dig.  S  215.*] 


Tbial  (I  244*)— Submitting  Case  to  Ji/bt 
^-Comment  of  Coubt  on  Evidence. 
6.  A  Federal  trial  judge  may  direct  the 
jury's  attention  to  a  portion  of  the  testi- 
mony of  a  party  if  he  leaves  the  decision 
of  the  case  to  tham. 

[Ed.  Note.—For  other  cases,  sea  Trial,  Cent 
Dig.  M  6n-581 ;    Dec.  Dig.  8  844.*] 

Tbial  (|  133*)— Pbejudicial  Errob— Ab- 
ouhent  OB  Rehabks  of  Counsel. 
7.  Counsel's  action  when  putting  in  evi- 
dence a  letter  from  the  surety  company 
in  an  action  on  the  bond  of  a  public  con- 
tractor, in  reading  the  letter  head  contain- 
ing the  words,  "Capital  and  surplus  over 
$1,000,000,"  and  in  stating  in  argument 
that  "there  is  no  room  for  sympatny  for 
the  poor  defendant  in  thia  e&ae,  does  not 
call  for  reversal  of  the  judgment  where  the 
judge  charged  the  jury  that  it  was  not 
a  case  for  sentimental  consideration  of  any 

kind. 

[Ed.  Note.~For  otber  cases,  ate  Trial,  Cent 
Dig.  S  81ft;  Dee.  Dig.  9  m.«) 

[No.  76.] 

Argued  November  13  and  14,  1913.    Decided 
December  8,  1913. 

IN  ERROR  to  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  District 
of  Maryland  in  favor  of  plaintiff  in  an  ac- 
tion on  the  bond  of  a  public  contractor. 
Affirmed. 

See  same  case  below,  110  C.  C.  A.  465» 
188  Fed.  651. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  F.  Harley,  George  R. 
Gaitlier,  John  B.  A.  VVheltle,  and  Burdette 
B.  Webster  for  plaintiffs  in  error. 

Solicitor  General  Davis  for  defendant  in 
error. 

*Mr.  Justice  Ifolmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  an  action  upon  a  bond  against  a 
contractor  and  bis  surety,  for  breach  of  a 
contract  made  under  the  act  of  March  3, 
1003,  chap.  1007,  32  Stat,  at  L.  1102,  with 
Green,  superintendent  of  construction,  act- 
ing under  the  direction  of  the  r^ents  of 
the  Smithsonian  Institution,  for  the  United 
States,  party  of  the  first  part,  which  the 
bond  was  given  to  secure.  The  contractor, 
Graham,  agreed  to  "transport  from  the 
quarry,  rut,  box,  and  deliver  complete,  all 
of  the  Rothel  granite,  to  be  furnished  by 
tlie  pnrty  of  the  first,  part  free  on  board 
cars  at  the  quarry  at  Bethel.  Vermont,  re- 
quired for"  a  part  of  the  National  Museum 
in  Waslnngton,  described  in  the  specifica- 
tions, "and  to  do  all  other  things  needful 
to  carry  out  all  and  singular  the  several 
requirements  of  the  said  specifications,  the 
drawings  therein  referred  to,  and  the  in- 
structions and  general  conditions,"  for  a 
gross  siun.    In  case  of  failure  to  prosecute 
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the  work  diligently  in  the  judgment  of  the 
•uperintendent  of  oonstruetion,  Qreen  or 
hifl  Buocessor  was  given  power,  'Vith  the 
M  sanction  of  the  regents  of  the  Smithsonian 
t*  Institution,  to  annul"  the  contract  by  no- 
•  tiee  in^writing,  whereupon  payments  under 
the  contract  were  to  cease,  etc.,  and  the 
United  States  was  given  the  right  to  re- 
eover  from  Graham  any  excess  over  the 
contract  price  expended  for  oompleting  the 
contract,  which  it  was  authorized  to  pro- 
eeed  to  do.  There  were  provisions  for  an 
extension  of  time  by  the  superintendent, 
for  written  modifications  of  the  contract 
as  to  the  character  or  quantity  of  the 
labor  or  material,  and  for  payment  of  90 
per  cent  as  the  progress  of  the  work  might 
warrant.  The  bond  was  for  the  perform- 
ance of  the  contract  according  to  its  true 
intent  and  during  any  period  of  extension 
granted  by  the  United  States. 

On  March  7,  1908,  after  the  time  fixed 
for  the  completion  of  the  work,  Graham 
discharged  his  workmen  and  stopped  work, 
the  contract  not  having  been  performed. 
On  March  11,  the  superintendent  wrote  to 
him,  saying  that  he  had  heard  that  Graham 
apparently  had  stopped  work  indefinitely, 
and  asking  for  immediate  correct  informa- 
tion. On  the  14th  Grahgun's  lawyer  an- 
swered that  Graham  had  stopped  work; 
that  the  step  was  necessary  for  his  finan- 
cial welfare  in  view  of  the  damage  that  he 
had  sustained  through  the  government's 
conduct,  and  that  "if  this  matter  can  be 
in  any  way  amicably  adjusted,"  he  would 
be  glad  to  do  anything  fair.  On  the  16th 
the  superintendent  replied  that  if  he  re- 
ceived no  immediate  assurance  that  the 
work  was  to  be  resumed  promptly,  he  must 
proceed  to  annul  the  contract;  and  on  the 
18th  notified  Graham  that  the  contract  was 
annulled  with  the  sanction  of  the  regents 
of  the  Smithsonian  Institution.  To  this 
Graham's  lawyer  rejoined  that  they  could 
not  concede  any  default,  that  the  govern- 
ment alone  was  to  blame,  but  that  they 
were  willing  to  do  what  was  fair,  and  to 
let  the  government  use  their  plant  if  the 
damage  sustained  could  be  adjusted.  The 
superintendent  had  written  on  the  18th  to 
^the  secretary  of  the  board  of  regents,  rec- 
^  ommending  the  so-called  annulment  and  no- 
•  tice*to  the  contractor  and  his  surety,  and 
had  received  his  approval,  expressed  to  be 
on  behalf  of  the  board  of  regents.  After- 
wards the  United  States  completed  the 
work.  There  was  a  long  trial  which  re- 
sulted in  a  verdict  and  judgment  for  the 
plaintiff  for  the  penalty  of  the  bond,  $50,- 
000,  subject  to  exceptions.  The  judgment 
was  affirmed  by  the  circuit  court  of  ap- 
peals. 110  C.  C.  A.  465,  188  Fed.  651. 
Before  considering  the  excuses  alleged  by 


Graham^  we  will  dispose  of  a  preliminary 
objection  that  the  suit  cannot  be  main- 
tained because  the  secretary  of  the  board 
of  regents  did  not  consult  tiie  board  before 
undertaking  to  sanction  the  "annulments* 
of  the  contract.  It  is  unnecessary  to  pass 
upon  the  argument  that,  under  the  statute^ 
the  board  could  have  no  voice,  and  that 
by  custom  and  practice,  as  well  as  by  ne- 
cessity, in  view  of  the  constitution  of  the 
board,  the  secretary  represented  it  in  mat- 
ters like  this.  The  provision  as  to  annul- 
ment,  construed  in  United  States  v.  Mo- 
MuUen,  222  U.  S.  460,  471,  56  L.  ed.  269, 
273,  82  Sup.  Gt  Rep.  128,  and  cases  cited, 
referred  to  cases  where  there  was  a  failure 
to  prosecute  the  work  diligently  in  the 
judgment  of  the  secretary,  and  allowed  a 
revision  of  that  judgment  in  cases  of  that 
sort,  before  the  United  States  should  de- 
cline to  prooeed  further  and  complete  the 
work  by  other  means.  But  when  Graham 
refused  to  go  on,  there  was  no  question  of 
judgment  to  be  revised,  but  a  plain  breach 
of  the  contract  unless  the  refusal  was  jus- 
tified, and  a  right  of  action  accrued  with- 
out the  need  of  a  ceremony  that  would 
have  had  no  meaning  or  use.  The  letters- 
from  March  7  to  March  18,  1908,  appear 
to  us  to  show  a  clear  refusal  by  Graham  to- 
do  any  further  work.  The  expressions  as 
to  adjustment  suggest  nothing  but  a  com- 
promise of  mutual  claims,  to  be  followed 
by  the  government's  not  Graham's,  use  of 
Graham's  plant. 

Another  objection  not  going  to  the  merits  ^^ 
of  Graham's  case  is  that  the  surety  was^ 
discharged  by  a  waiver  of  the*original  time* 
limit  without  its  assent,  and  by  Graham's 
being  called  on  for  some  extra  work,  due 
to  a  slight  enlargement  of  the  diameter  of 
the  dome,  for  which  he  was  paid.  The  bond 
in  terms  contemplated  an  extension  of  time 
as  possible,  and  the  contract  provided,  as 
we  have  said,  for  a  waiver  of  the  time 
limit  and  for  written  modifications.  The 
modifications  were  exhibited  in  letters,  but 
perhaps  it  is  unnecessary  to  consider  how 
far  a  surety  whose  undertaking  extends  to 
modifications  of  the  principal  contract  is 
concerned  with  the  form  in  which  they  are 
made.  The  surety  was  not  discharged. 
United  States  v.  McMullen,  222  U.  S.  460» 
468,  469,  56  L.  ed.  269,  272,  32  Sup.  Ct. 
Rep.  128. 

The  only  question  of  substance  is  whether 
Graham's  refusal  to  finish  the  work  was 
justified  or  excused  by  the  conduct  of  the 
other  party.  The  first  and  only  serious- 
matter  of  complaint  on  his  part  was  delay 
in  furnishing  him  granite.  The  undisputed 
testimony  is  that  this  delay  was  due  to- 
their  being  unable  to  get  cars  at  the  quar- 
ry to  take  the  stone^  and  so,  under  the  i»»- 
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«tniGtion8,  the  jury  must  have  found;   bo 
-that  the  responsibility  for  it  depends  upon 
who  was   bound  to  furnish  the  cars.     By 
'the  contract  the  goyemment  was  to  furnish 
the  granite  free  on  board  the  cars  at  the 
-quarry,  and  Graham  agreed  to  transport  it 
from  that  place.    On  such  an  undertaking, 
4ia  Graham  was  to  do  the  transporting,  and 
m,oreoTer  was  made  responsible  for  safe  de- 
liTery  on  the  site  of  the  Museum  building, 
and  aa  the  railroad  would  be  his  bailee,  he 
naturally   would   be   held   to   furnish    the 
cars.    No  different  conclusion  seems  to  us 
^  follow   from  the   language  of  the  pre- 
liminary description  and  conditions.    These 
Tecite  that  "the  necessary  Bethel  granite 
■tock,  in  net  dimension  blocks,  is  to  be  fur- 
nished to  the  goveimment  by  the  present 
contractor,  free  on  board  cars  at  the  quarry 
in  Bethel,  ready  for  the  contractor  for  the 
cutting  of  the  granite,  to  transport  it  to 
^hia  cutting  yard  for  that  purpose."    They 
^go  on:     "Bidders  for  the  Bethel  granite 
^  work  •will  therefore  bid  on  the  basis  and 
understanding  that  the  granite  in  net  di- 
mension blocks,  one  block  for  each  separate 
pattern,  will  be  furnished  to  them  without 
unnecessary  delay  and  without  charge,  free 
<m   board   cars   at  the   quarry   at   Bethel, 
Vermont.''    The  first  passage  does  not  mean 
-that  because  the  quarryman  was  to  furnish 
'the  granite  free  on  board  and   ready  for 
-transportation,  the  quarryman  was  to  fur- 
nish the  cars.     It  may  mean  that,  as  be- 
^tween  him  and  the  government,  the  govern- 
ment was  bound  to  do  it;  but,  by  the  same 
Teasoning,  the  second  passage  means  that 
bidders  were  invited  to  step  into  the  gov- 
-emment's  shoes  and  assume  a  like  obliga- 
^on  towards  it,  as  by  the  agreement,  when 
made,  Graham  did.    It  follows  that  he  can- 
4iot  charge  the  United  States  with  delay 
due  to  lack  of  cars.     Furthermore,   in  a 
ietter  of  February  10,  1908,  when  the  de- 
lay had  ceased,  he  wrote  that  the  work  was 
nearly   finished,  and   that  he  intended   to 
devote  his  whole  yard  to  it  until  it  should 
'be  about  completed.    This  is  wholly  irrec- 
oncilable with   the  defense  that   a  month 
later  he  abandoned   the  work  because  of 
the  delay. 

The  next  excuse  put  forward  is  that  the 
granite  was  not  furnished  in  "net  dimen- 
eion  blocks."  There  was  contradictory  evi- 
dence as  to  the  meaning  of  the  phrase, 
Graham  contending,  in  the  face  of  his  con- 
tract to  cut,  that  it  meant  perfect  blocks. 
But  he  admitted  that  he  did  not  have  that 
understanding  when  he  contracted,  and  al- 
though on  February  14,  1907,  he  com- 
plained of  the  size,  in  the  letter  just  men- 
tioned of  February  10,  1908,  he  wrote  that 
the  work  "has  had  to  be  cut  and  shipped, 
fbut  it  is  now  nearly  finished,  and  I  intend 


to  devote  my  entire  yard  to  Museum  work, 
until   I    see   the   work   about   completed." 
The  judge  left  it  to  the  jury  "whether,  on 
a  fair  average,  the  rough  stone  furnished 
complied    with    the    stipulation    that    it 
should    be    furnished    in    net    dimension 
blocks,  as  you  find  the  meaning  and  inten-^ 
tion  of  that  stipulation  was  understood  by^ 
the  parties  to  the  contract."  *He  added:* 
"If  you  find  that  in  the  latter  part  of  Feb- 
ruary  and   the   early  part  of  March   the 
stone,    in    point    of    its    dimensions    and 
roughness,  did  not  comply  with  the  con- 
tract,    .     .     .     Graham  could  not  be  held 
to  the  further  performance  of  his  contract; 
and  your  verdict  should  be  for  the  defend- 
ants."     The    reference    to    February    and 
March  did  not  import  a  limitation  of  time, 
but  simply  a  reference  to  the  period  as  to 
which  the  judge  understood  that  there  was 
special  complaint.    No  attention  was  called 
to  the  matter  as  it  should  have  been  if  any 
misunderstanding  was  feared.     The  charge 
on  the  point  was  adequate  and  fair.    It  is 
objected  that  the  judge  called  the  jury's 
attention  to  Graham's  testimony  concern- 
ing   his   expectation    when    he    contracted. 
The  judge  had  a  right  to  do  more  than 
that  if  he  left  the  decision  to  them.    Uni- 
versal distrust  creates  universal  incompe- 
tence.   In  the  courts  of  the  United  States 
the  judge  and  jury  are  assimied  to  be  com- 
petent to  play  the  parts  that  always  have 
belonged  to  thom  in  the  country  in  which 
the    modem    jury    trial    had    its    birth. 
Rucker  v.  Wheeler,  127  U.  S.  86,  32  U  ed. 
102,  8  Sup.  Ct.  Rep.  1142. 

The  ground  on  which  Graham  testified 
that  he  stopped  work  was  that  he  could 
not  get  any  money;  but  there  seems  to  be 
no  evidence  that  the  government  failed  in 
its  obligations  as  to  payment,  and  this 
point  is  not  one  of  those  most  pressed. 
We  have  examined  the  places  in  the  record 
referred  to  by  the  defendants,  and  think  it 
enough  to  say  that  we  discover  no  error  of 
which  they  can  complain. 

Much  emphasis  was  laid  in  the  argument 
on  what  seem  to  us  meticulous  objections 
to  every  detail  in  the  conduct  of  the  trial. 
One  that  was  dwelt  upon  was  that,  in  put- 
ting in  a  letter  from  the  surety,  showing 
notice  to  it  of  Graham's  default,  and  the 
position  taken  by  it,  the  counsel  was  al- 
lowed to  read  the  letter  head,  which  con- 
tained the  words  "Capital  and  Surplus  over 
$1,000,000,"  as  well  as  the  letter  itself 
(which  last  was  not  objected  to),  and  that^ 
in  argument  the  counsel  for  the  govern-^ 
ment  said:  "There  is  no* room  for  sym-» 
pathy  for  the  poor  defendant  in  this  case." 
The  document  went  in  as  a  whole,  properly 
enough,  and  the  judge  charged  the  jury 
that  it  was  "not  a  case  for  sentimental 
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considerations  of  any  kind,"  with  more  in 
the  same  direction.  It  would  be  absurd  to 
upset  a  verdict  upon  a  speculation  that 
the  jury  did  not  do  their  duty  and  follow 
the  instructions  of  the  court.  As  to  vari- 
ous remarks  made  by  the  judge  in  the 
course  of  the  trial,  it  is  enough  to  refer 
to  what  we  have  said  already  as  to  his 
power,  and  that  we  discover  nothing  that 
could  have  created  a  prejudice  against  the 
defendants,  or  have  been  open  to  objection, 
even  if  he  had  been  more  strictly  tied  down 
by  law  than  he  was. 

We  find  no  error  on  the  question  of  dam- 
ages. The  judge  instructed  the  jury  that 
the  plaintiff  was  entitled  to  recover,  of 
course  not  exceeding  the  penalty  of  the 
bond,  the  difference  between  "the  reason- 
able and  necessary  cost  to  the  plaintiff  for 
transporting,  cutting,  and  delivering  the 
granite  mentioned  in  this  case  .  .  .  and 
the  amount  specified  in  the  contract"  to  be 
paid  to  Graham.  There  was  some  cavil  at 
the  phrase  "granite  mentioned  in  this  case" 
but  obviously  it  meant  the  granite  in  con- 
troversy. There  was  evidence  warranting 
a  finding,  and  the  measure  followed  the 
contract  and  was  correct.  United  States 
V.  McMulIen,  222  U.  6.  460,  471,  66  L.  ed. 
269,  273,  32  Sup.  Ct.  Rep.  128.  A  super- 
fluous number  of  prayers  was  "submitted 
and  exceptions  were  taken  at  every  step. 
We  deem  it  enough  to  say  in  r^ard  to 
them  all  thai  the  jastructions  to  the  jury 
were  fair,  the  rulingB  on  the  questions  in 
the  case  correct,  and  that  nothing  appears 
that  wbtiM  warrant  as  in  ordering  ^he  case 
to  be  retried. 

Judgment  aifirmed* 

The  Chief  Justiob  took  no  part  in  the 
decision  of  this  ease. 


(2S1  U.  8.  457) 

GRAND  TRUNK  RAILWAY  COl^iPANY 
OF  CANADA  and  Detroit,  Grand  Haven, 
&  Milwaukee  Railway  Company,  Appts'., 

V. 

MICHIGAN  RAILROAD  CO^fNIISSION, 
Cassius  L.  Glasgow,  Lawton  T.  Hemans, 
George  W.  Dickinson,  and  Franz  C.  Kuhn, 
Attorney  General  of  the  State  of  Michi- 
gan. 

Cabriehs  (§  18*)— Governmental  Regula- 
tion—Judicial  Interference. 
1'.  The  Federal  courts  will  not  disturb,  on 
the  theory  of  any  interference  with  inter- 
state commerce,  an  order  of  a  state  rail- 
road commission  suspending  an  interstate 
railway  company's  supplemental  tariff,  in  or- 
der to*  give  the  commission  an  opportunity 
to   invcsti|;ate,   where   the   conclusion   that 


such  order  does  so  interfere  must  rest  upon 
the  balancing  of  conflicting  affidavits. 

{[Ed.  Note.— For  other  cases,  eec  Cnrriera.  Cent, 
g.  IS  13.  16-18.  20.  24 ;    Dec.  Dig.  S  18*] 

COUHERCB  (i8*)--C0NrLICTIN0  STATB  AND 

Fbdbbal  Regulation—Xnteechanqb  of 
Railway  Traffic. 

2.  Congress  has  not  so  taken  over  the 
whole  subject  of  terminals,  team  tracks, 
switching  tracks,  sidings,  etc.,  of  interstate 
railways,  as  to  invalidate  all  state  regula- 
tions relative  to  the  interchange  of  traffie. 

(Bkl.  Note. — For  other  cases,  see  Commerce. 
Cent.  Dig.  I  6 ;   Dec.  Dig.  S  8.«] 

Constitutional  Law  (J  297*)— Due  Pro- 
cess or  Law— Compelling  Interchange 
OF  Railway  Traffic. 

3.  The  tracks  and  terminals  of  a  railway 
eompany  within  the  corporate  limits  of  De- 
troit are  not  appropriated  for  the  use  and 
benefit  of  other  railroads,  contrary  to  U» 
8.  Const.,  14th  Amend.,  forbidding  the  tak- 
ing of  property  without  due  process  of  law^ 
by  an  order  of  the  state  railroad  commis- 
sion in  aid  of  the  enforcement  of  Mich.  Acta 
1909,  act.  No.  300,  as  amended  by  Pub. 
Acts  1911,  act  No.  139,  under  which  the 
company  may  be  compelled  to  receive  and 
transport  at  reasonable  rates  loaded  cars 
between  junction  points  with  other  carriera 
within  such  corporate  limits  and  its  own 
team  tracks,  and  between  such  team  tracka 

and  industrial  sidings  on  its  own  line. 

rSd.  Note.— For  other  cases,  see  Constltutlooal 
Lawp  Cent.  Dig.  H  832-884;    Dec.  Dig.  {  297.*] 

Statutes  (I  64*)--In valid  in  Part. 

4.  The  possible  invalidity  of  the  penalty 
provisions  of  Mich.  Pub.  Acts  1909,  act  No. 
300,  as  amended  by  Pub.  Acts  1911,  act  No. 
139,  which  are  in  a  section  bv  themselves^ 
as  precluding,  by  reason  of  their  severity, 
an  appeal  to  the  courts  to  restrain  the  en- 
forcement of  the  provisions  of  that  statute 
for  the  compulsory  interchange  of  railway 
traffic,  does  not  affect  the  validity  of  the 
latter  provisions. 

[Bd.  Note.— For  other  cases,  see  Statutes^ 
Cent.  Dig.  {{  58-66.  195 ;    Dec.  Dig.  S  64.*] 

Carriers  (8  15*)— Interchange  of  Traf- 
fic—I  ntra-Citt  Transportation. 
6.  Railway  companies  cannot  assert,  as 
against  the  power  of  the  state  to  compel  the 
interchange  of  traffic  within  the  corporate 
limits  of  a  city,  that  they  were  not  incor- 
porated for  intra-city  transportation. 

[Bd.  Note.— For  other  cases,  see  Carriers.  Cent. 
Dig.  H  2S-27;    Dec.  Dig.  |  15.*] 

[No.  382.] 

Argued  October  23  and  24,  1913.     Decided 
December  8,  1913. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Michigan  to  review  an  order  refusing  to 
restrain  the  enforcement  of  an  order  of  the 
Michigan  Railroad  Commission,  suspend! n.i 
the  tariff  of  an  interstate  railway  company* 
Affirmed. 

See  same  case  below,  198  Fed.  1009. 
The  facts  are  stated  in  the  opinion. 


•For  other  cases  see  same  topic  A  I  mttmbbb  In  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Inderes 
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Meaus.  George  W.  Kretzinger,  Jr., 
QtOTge  W.  Kretzinger^  and  AldiB  B.  Browne 
for  appellants. 

Mr.  Hal  H.  Smith  and  Mr.  Grant  Fel- 
lows, Attorney  General  of  Michigan,  for 
appellees. 

*Mr.  Justice  McKenna  delivered  the  opin- 
San  of  the  court: 

Appeal  from  a  deeree  of  the  district 
court,  three  judges  sitting,  denying  a  mo- 
tion of  appellants  for  interlocutory*  injunc- 
tion against  an  order  of  the  Michigan 
B&ilroad  Cbmmission,  and  the  denial  of  a 
motion  of  appellants  for  the  continuance 
of  a  restraining  order  theretofore  entered 
in  the  case. 

The  Commission  was  constituted  hy  the 
Public  Acts  of  the  state,  and  invested  with 
quite  full  and  detailed  powers  of  regula- 
tion of  the  railroads  of  the  state.  Act  No. 
300  of  the  Public  Acts  of  Michigan  of 
1909,  as  amended  by  act  No.  139,  1911. 

Section  7,  as  originally  enacted  and  as 
amended,  is  alone  specially  relevant  to  the 
discussion,  and  is  inserted  in  the  margin, 
subdivision  (d)  being  the  amendment.! 
*  After  the  amendment  took  effect,  and  on 
July  20,  1912,  the  Grand  Trunk  System, 
which  is  constituted  of  a  number  oif  rail- 
road lines,  published  a  tariff  of  charges, 
to  be  effective  September  1,  1911,  which, 
among  other  things,  set  forth  the  rates  for 
the   designated   services   within   the   corpo- 


rate limits  of  the  city  of  Detroit,  and  as 
to  team  track  services,  as  follows: 

'*In   case   team   track  deliveries  are   re-^ 
quired  for  the  unloading  of  shipments  re- J 
ceived   from  other  carriers,  or  when  •such* 
team  tracks  are  used  for  the  unloading  of 
shipments   for   delivery   to   other   carriers, 
$3  per  car  in  excess  of  the  charge  made 
for  switching  to  or  from  industrial  sidings 
will  be  assessed." 

lliis  tariff  also  provided  a  charge  of  $5 
for  switching  to  and  from  industrial  sid- 
ings, and  a  charge  of  $8  for  team  traek 
delivery  from  junction  points  with  other 
roads  within  the  switching  limits  of  De- 
troit. 

A  complaint  was  made  by  one  John  S. 
Haggerty  to  the  Commission  of  this  dif- 
ference as  discriminatory.  Haggerty,  it  is 
said  in  one  of  the  briefs,  conducts  a  brick- 
making  plant,  having  a  siding  on  one  of 
the  railroads  in  Detroit,  and  to  supply  his 
trade  ships  carloads  of  freight  over  various 
railroad  lines  doing  business  in  the  city, 
among  which  are  the  lines  of  the  Grand 
Trunk  System. 

An  answer  was  filed  to  the  complaint  by 
the  Grand  Trunk  Western  Railway  Com- 
pany. After  hearing,  the  Commission  held 
that  the  difference  in  rates  was  discrimi- 
natory, and  the  railway  company  was  or- 
dered to  file  a  tariff  removing  the  discrimi- 
nation; that  is,  the  discrimination  be- 
tween the  charges  for  industrial  switching 
and  for  switching  between  junction  points 


t(55)  Sec.  7.  (a)  All  railroads  subset 
to  the  provisions  of  this  act  shall  afford 
all  reasonable  and  proper  facilities  by  the 
establishment  of  switch  connections  be- 
tween one  another  and  the  establishment 
of  depots  and  otherwise  for  the  interchange 
of  traffic  between  their  respective  lines  and 
for  the  receiving,  forwarding,  and  deliver- 
ing of  passengers  and  property  to  and  from 
their  several  lines  and  those  connecting 
therewith,  and  shall  transfer  and  deliver 
without  unreasonable  delay  or  discrimina- 
tion any  freight  or  cars  or  passengers  des- 
tined to  any  point  on  its  own  line  or  on 
any  connecting  line,  and  shall  not  discrimi- 
nate in  their  rates  and  charges  between  such 
connecting  lines:  Provided,  precedence  may 
be  given  to  live  stock  and  perishable  prop- 
erty. Nothing  in  this  act  shall  be  con- 
atrued  as  requiring  any  railroad  to  give 
the  use  of  its  tracks  or  terminal  facilities 
to  another  railroad  engaged  in  like  busi- 
ness. Any  person  or  any  officer  or  agent 
of  any  corporation  or  company  who  shall 
deliver  property  for  transportation  to  any 
common  carrier  subject  to  the  provisions 
of  this  act  shall  have  the  right  and  privi- 
lege of  routing  such  shipment,  and  of  pre- 
scribing and  directing  over  what  connecting 
line  property  so  shipped  shall  be  transport- 
ed, and  it  shall  be  the  duty  of  the  initial 
carrier  to  observe  the  direction  of  such  per- 


son or  such  officer  or  agent  of  any  corpora- 
tion or  company,  and  to  cause  such  freight 
to  be  transported  over  such  connecting  line 
as  may  be  directed  and  required  by  such 
shipper. 

(67)  (c)  Every  corporation  owning  a 
railroad  in  use  shall,  at  reasonable  times 
and  for  a  reasonable  compensation,  draw 
over  the  same  the  merchandise  and  cars 
of  any  other  corporation  or  individual  hav- 
ing connecting  tracks;  providing  such  cars 
are  of  the  proper  gauge,  are  in  good  run- 
ning order,  and  equipped  as  required  by 
law,  and  otherwise  safe  for  transportation, 
and  properly  loaded;  Provided  further,  if 
the  corporations  cannot  agree  upon  the 
times  at  which  the  cars  shall  be  drawn,  or 
the  compensation  to  be  paid,  the  said  com- 
mission shall,  upon  petition  of  either  party 
and  notice  to  the  other,  after  hearing  the 
parties  interested,  determine  the  rate  of 
compensation  and  fix  such  other  periods, 
having  reference  to  the  convenience  and 
interests  of  the  corporation  or  corporations 
and  the  public  to  be  accommodated  there- 
by, and  the  award  of  the  commission  shall 
be  binding  upon  the  respective  corporations 
interested  therein  until  the  same  shall  have 
been  revised. 

(57a)  (d)  Every  common  carrier  operat- 
ing within  this  state  shall  receive  and 
transport  at  reasonable  rates  any  and  all 
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and  team  traoka;  and  to  publish  and  make 
effective  "like  charges  for  the  movement 
of  a  carload  shipment  received  from  an  in- 
dastr/  in  the  city  of  Detroit,  upon  said 
Grand  Trunk  Western  Railway,  consigned 
for  delivery  upon  a  team  track  or  other 
siding  of  said  road,  within  the  same  city, 
and  for  a  like  shipment  received  by  said 
Grand  Trunk  Western  Railway  from  a  con- 
necting carrier  at  a  junction  point  within 
the  corporate  limits  of  the  city  of  Detroit, 
consigned  to  a  team  track  or  other  siding 
upon  said  road  within  the  same  city/' 

Subsequently  to  the  making  of  such  or- 
der the  Grand  Trunk  System  published  a 
new  tariff,  to  be  effective  March  16,  1912, 
naming  a  rate  of  $5  between  industrial 
S  tracks,  and  a  like  ra1;e  between  junction 
•  points  with^connecting  carriers,  within  the 
switching  district  of  Detroit,  and  indus- 
trial tracks  within  the  said  limits;  $8  be- 
tween junction  points  with  other  railroad 
companies,  within  said  limits,  and  team 
tracks  within  said  limits;  and  $8  between 
team  tracks  on  the  railway's  own  lines. 
The  tariff  was  duly  filed  with  the  Gommis- 
8ion  and  with  the  Interstate  Commerce 
Commission. 

Haggerty  filed  a  supplementary  petition 
with  the  Commission,  complaining  that  the 
new  rates  were  unreasonable  and  exorbi- 
tant, and,  on  March  16,  1012,  the  Conmiis- 
■ion  ordered  the  postponement  of  the  same 
until  April  29th  to  give  the  Commission 
an  opportunity  for  investigation  into  "the 
reasonableness  of  such  proposed  rate  and 
the  matter  set  forth  in  the  complaint." 
Thereupon  the  Grand  Trunk  System  issued 
a  supplement  to  its  tariff,  suspending  the 
intrastate  rates  named  in  its  tariff,  and, 
on  March  30th,  published  a  new  tariff,  can- 
celing all  rates  between  industries  having 
private  sidings  on  the  System,  and  hold  or 
team  tracks  on  that  System,  and  all  rates 
between  junction  points  with  other  carriers 
within  the  corporate  limits  of  Detroit  and 
the  team  tracks  of  the  System.  The  effect 
of  this  tariff  was  to  withdraw  all  intra- 


state and  interstate  switching  movements, 
except  as  to  the  Detroit  &  Toledo  Shore 
Line,  with  which  the  Grand  Trunk  was 
under  contract  for  terminal  switching. 

On  April  10th  the  Commission  suspended 
this  supplemental  tariff  in  order  to  give  it 
opportunity  to  investigate,  and  two  days 
afterward  the  bill  in  this  case  was  filed. 
On  April  27th  an  amended  bill  was  filed, 
and,  on  the  same  day,  the  Detroit,  Grand 
Haven,  &  Milwaukee  Railway  Company 
filed  its  bill. 

We  may  observe  that  the  order  of  the 
Commission  of  April  10th  is  the  only  one 
in  controversy.     The  other  orders  of  Feb- 
ruary 6th  and  March  15th,  1912,  were  di- 
rected against  the  Grand  Trunk  Western  ^g 
Railway,  and  when  it  came  to  the  knowl-^ 
edge  of  the  Commission  thatHhat  road  did* 
not  enter  the  city,  the  orders  were  can- 
celed. 

The  bills  prayed  that  the  acts  referred 
to  and  the  order  of  the  Commission  be  de- 
clared null  and  Void  as  to  complainants^ 
that  injunctions  interlocutory  and  perpet- 
ual be  granted  restraining  appellees  from 
executing  the  order,  and  from  taking  any 
steps  or  proceedings  to  enforce  any  of  the 
penalties  or  mnedies  of  the  statute. 

Answers  were  filed  to  the  bills,  and  sup* 
porting  and  attacking  affidavits.  The  dis- 
trict court,  upon  hearing,  denied  an  injune* 
tion  and  vacated  the  restraining  order,  but 
suspended  the  formal  entry  of  its  orders. 
Subsequently  the  cases  were  consolidated 
for  the  purposes  of  an  appeal,  and  an  ap- 
peal allowed.  The  bond  was  fixed  at  $100,- 
000,  and  the  restraining  orders  continued 
in  force  pending  the  appeal. 

The  two  suits  may  be  treated  as  one^ 
the  material  points  being  identical,  except 
as  to  the  territory  through  which  the 
roads  run  and  the  diversity  of  citizenship- 
which  exists  only  in  the  first  suit  filed. 
The  foundation  of  both  suits  is  the  same,, 
that  the  order  of  the  Commission  and  the 
acts  of  the  state  under  which  it  was  made^ 
in  so  far  as  the  order  and  the  acts  require 


carload  traffic  offered  for  transportation 
under  the  usual  conditions,  locally  con- 
signed between  points  in  the  same  city  or 
town,  and  shall  receive  and  transport  at 
reasonable  rates  from  any  junction  point 
or  transfer  point  or  intersection  with  an- 
other railroad  in  such  city  or  town  any 
and  all  such  carload  freight  destined  to 
team  tracks  or  other  sidings  on  any  line 
operated  by  the  delivering  carrier,  and 
shall  deliver  such  car  or  cars  upon  such 
team  tracks  or  sidings  in  the  city  or  town 
where  such  car  or  cars  are  received  from 
such  connecting  line,  when  required  so  to 
do;  Provided,  that  when  delivery  is  re- 
quested, which  will  involve  the  use  of  a 
private  siding  not  owned  or  controlled  by 


consignee,  said  consi^ee  shall  file  witb 
both , receiving  and  delivering  carriers  writ- 
ten permission,  signed  by  the  owner  or 
lessee  of  such  private  siding,  authorizing 
the  use  of  same.  When  the  particular  de- 
livery desired  cannot  be  accomplished, 
owing  to  the  congestion  of  cars  upon  such 
siding  or  team  tracks,  it  shall  be  the  duty 
of  the  delivering  carrier  to  notify  con- 
signee of  such  conditions,  and  it  shall  be 
the  duty  of  such  consignee,  upon  receipt  of 
such  notice,  to  advise  upon  what  other 
siding  delivery  will  be  accepted,  or  whether 
or  not  it  is  desired  that  such  car  or  cara 
shall  be  held  awaiting  the  opportunity  for 
delivery  upon  the  siding  originally  desig* 
nated  as  the  destination. 
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^  eDrnplainantB  or  their  property  any-  of 
Um  serrices  above  set  forth  or  so  threat- 
ened to  be  required,  constitute  the  taking 
of  their  property  without  due  process  of 
law,  in  contravention  of  the  14tii  Amend- 
ment to  the  Constitution  of  the  United 
States;  and  is  also  a  violation  of  the  com- 
merce clause  of  that  instrument.  The 
specification  under  the  latter  is  ''that  Con- 
gress has  taken  over  the  whole  subject- 
matter  of  terminals,  team  tracks,  switching 
tracks,  sidings,  etc.,  of  carriers  engaged  in 
interstate  commerce,  and  has  enacted  that 
such  carriers  shall  not  he  required  to  give 
the  use  of  such  terminal  facilities  to  other 
^carriers  engaged  in  like  business." 
e  It  is  further  objected  against  said  order 
•  that  the* companies  were  not  incorporated 
for  the  purpose  of  local  or  intrastate 
■witching  or  drayage  business,  but  for  the 
purpose  of  interstate  and  intrastate  com- 
merce; and,  further,  the  penalties  pre- 
scribed by  the  acts  under  which  the  Com- 
mission purported  to  have  acted  are  so 
drastic  that  a  resort  to  court  to  test  the 
validity  thereof  is  at  the  risk  of  imprison- 
ment in  the  jails  of  the  various  counties 
where  the  lines  of  the  companies  run,  and, 
therefore,  the  companies  are  denied  the 
equal  protection  of  the  laws,  and  their 
property  is  taken  without  due  process  of 
law. 

The  question  in  the  case  is  whether,  un- 
der the  statutes  of  the  state  of  Michigan, 
appellants  can  be  compelled  to  use  the 
tracks  it  owns  and  operates  in  the  city  of 
Detroit  for  the  interchange  of  intrastate 
traffic;  or,  stating  the  question  more  spe- 
dfically,  whether  the  companies  shall  re- 
ceive cars  from  another  carrier  at  a  junc- 
tion point  or  physical  connection  with  such 
carrier  within  the  corporate  limits  of  De- 
troit for  transportation  to  the  team  tracks 
of  the  companies;  and  whether  the  com- 
panies shall  allow  the  use  of  their  team 
tracks  for  cars  to  be  hauled  from  their 
team  tracks  to  a  junction  point  or  phys- 
ical connection  with  another  carrier  within 
such  limits,  and  he  required  to  haul  such 
cars  in  either  of  the  above-named  move- 
ments or  between  industrial  sidings. 

It  is  contended  that  the  order  is  an  in- 
terference with  interstate  commerce.  The 
eontention  is  premature,  if  not  without 
foundation.  Section  7,  before  its  amend- 
ment, required  all  railroads  subject  to  it 
to  establish  switching  connections  between 
one  another,  and  to  establish  depots,  and 
otherwise,  for  the  interchange  of  traffic  be- 
tween their  respective  lines,  and  for  the 
receiving,  forwarding,  and  delivering  of 
property  and  passengers  to  and  from  their 
several  lines  and  those  connecting  there- 
with, and  also  for  the  transfer  and  delivery 


of  cars  without  unreasonable  delay  or  dis- 
crimination to  any  point  on  their  own^ 
lines  or  on  any  connecting  line,  and  forbid- § 
ding^discrimination  in  rates  and  charges.* 
And  the  respective  companies  were  required 
to  draw  over  their  roads  the  merchandise 
and  cars  of  any  other  corporation  or  indi- 
vidual having  connecting  tracks  when  the 
cars  are  of  proper  gauge,  equipment,  and 
properly  loaded.  Power  was  given  to  the 
Commission,  if  the  compensation  could  not 
be  agreed  on  by  the  roads,  to  fix  such 
compensation.  In  other  words,  the  duty 
of  investigation  was  imposed  on  the  Com- 
mission, and  the  duty  to  render  such  judg- 
ment as  was  suitable  to  the  situation,  and 
to  award  compensation  to  the  carriers  for 
any  service  required  of  them. 

We  have  seen  from  the  statement  of 
facts  that  the  first  concern  of  the  Qrand 
Trunk  was  the  right  to  charge  what  it 
pleased  or  discriminate  between  the  serv- 
ices. Inconvenience  to  its  interstate  busi- 
ness seems  to  be  an  afterthought.  Besides, 
the  fact  of  inconvenience  is  disputed.  It  is 
charged,  it  is  true,  in  an  affidavit  filed  by 
appellants;  but  there  was  a  counter  affi- 
davit, and  it  was  averred  that  the  inter- 
change of  traffic  required  by  the  legislature 
of  the  state  did  not  impede  interstate  busi- 
ness, but,  on  the  contrary,  facilitated  it 
and  intrastate  commerce,  and  relieved,  not 
caused,  congestion  on  the  tracks  of  the 
various  railroads  in  the  city.  And,  as  we 
have  seen,  the  order  of  the  Commission 
was  suspensory  only  of  the  tariff  of  the 
appellants,  not  a  final  determination 
against  it,  or  of  the  conditions  which 
might  or  might  not  justify  it.  It  is  too 
late  in  the  day  to  question  the  competency 
of  a  state  to  create  a  commission  and  to 
give  it  the  power  of  regulating  railroads, 
and  necessarily  of  investigating  the  condi- 
tions upon  which  regulation  may  be  di- 
rected. If  a  judicial  interference  is  sought 
with  the  exercise  of  such  power,  it  must 
be  clearly  shown  to  have  been  transcended, 
not  left  as  a  conclusion  from  the  balancing 
of  confiicting  affidavits,  or  even,  it  may  be, 
as  held  by  the  district  court,  on  essp  parte 
affidavits.  Courts  are  reluctant  to  inter- ^ 
fere  with  the  laws  of  a  state  or  with  the  3 
tribunals  constituted  *  to  enforce  them.* 
Doubts  will  not  be  resolved  against  the 
law,  nor  the  decision  of  its  tribunals  pre- 
vented or  anticipated  unless  the  necessity 
for  either  be  demonstrated.  Upon  these 
principles  the  district  court  acted,  and 
rightly  acted. 

We  will  not  dwell  on  the  contention  of 
appellants  that  Congress  haa  taken  over 
the  whole  subject  of  terminals,  team  tracks, 
switching  tracks,  sidings,  etc  We  need 
make  no  other  comment  than  thai  it  can- 
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not  be  asserted  as  a  matter  of  law  that 
Congress  has  done  so;  and  where  the  ac- 
commodation between  intrastate  and  inter- 
state commerce  shall  be  made,  we  are  not 
called  upon  to  say  on  this  record. 

Before  proceeding  to  the  more  important 
contention  of  appellants,  that  is,  movement 
between  junction  points  and  other  points, 
it  is  well  to  observe  that  a  distinction  is 
alleged  to  exist  between  team  tracks  and 
industrial  sidings  or  tracks.  The  allega- 
tion (which  is  neither  admitted  nor  de- 
nied in  the  answer)  is  that  the  lands  upon 
which  the  latter  are  located  are  held, 
owned,  or  were  acquired  for  the  purpose 
of  accommodating  the  tracks  without  ex- 
pense to  appellants,  either  in  the  acquisi- 
tion or  maintenance  of  the  lands  or  tracks. 
Appellants,  it  is  urged  further,  are  not  re- 
sponsible for  cars  placed  on  such  tracks, 
nor  are  appellants  required  to  police  them. 
Team  tracks  are  laid  upon  the  ground  ac- 
quired by  appellants  and  were  constructed 
and  are  maintained  by  them.  The  latter, 
therefore,  are  distinctly  accessories  or  fa- 
cilities in  the  receipt  and  delivery  of 
freight  in  transportation,  both  within  and 
to  and  from  points  outside  of  the  city. 
The  industrial  sidings  have,  it  may  be  said, 
more  special  character.  But  upon  this  dis- 
tinction no  point  is  made  in  the  argument, 
and  the  district  court  left  it  untouched  in 
its  decision,  no  doubt  because  in  that  court, 
^  as  here,  no  emphasis  was  put  upon  the  dis- 
« tinction.  In  other  words,  because  it  was 
•  considered  that  it  falls  under  the* princi- 
ples which  related  to  the  team  tracks;  and 
we  may  so  regard  it. 

The  proposition  of  appellants  is,  as  said 
by  the  district  court,  that  such  service  and 
team  track  service  "are  not  in  a  proper 
sense  transportation,  but  are  essentially 
distinguishable  therefrom;"  or,  to  put  it 
another  way, — and  one  which  expresses 
more  specially  the  contention  of  appellants, 
— ^they  are  mere  conveniences  at  the  desti- 
nation or  initial  point  of  the  transporta- 
tion, and  hence  are  terminal  facilities  mere- 
ly, and  their  use  is  not  required  to  be 
given  to  other  railroads.  The  district  court 
did  not  regard  them  in  the  latter  character. 
After  stating  the  conditions  which  exist  in 
Detroit  and  its  extent,  the  court  said  of 
them:  ''Such  tracks  are  necessary  to  pre- 
vent the  congestion  which  would  result  from 
requiring  all  carload  freight,  both  in  and 
out,  to  be  delivered  at  the  freight  depots 
of  the  respective  roads,  and  in  a  very  prop- 
er sense  are  shipping  stations."  The  court 
concluded  that  the  services  were  transporta- 
tion, and  that  the  statute  of  the  state 
validly  empowered  the  Commission  **to  re- 
quire local  transportation  by  a  railroad  be- 
tween its  own  shipping  stations  within  a 


city,  whether  such  plurality  of  shipping 
stations  has  been  voluntarily  established  by 
the  railroad,  as  here,  or  has  been  required 
by  the  Commission,  under  its  lawful  pow- 
ers; and  provided  such  transportation  is 
for  such  substantial  distance  and  of  such  a 
character  as  reasonably  to  require  a  rail- 
road haul,  as  distinguished  from  other 
means  of  carriage."  The  court  further  said : 
"It  is  also  clear  that  a  statute  validly  may, 
and  the  statutes  we  are  considering  do, 
authorize  the  employment  of  such  depots, 
side  tracks,  and  team  tracks  of  a  railroad 
for  transporting  carload  freight  to  or 
from  the  junction  of  such  road  with  another 
road  as  a  substantial  part  of  a  continuous 
transportation  routing,  where  such  junction 
is  outeide  the  city  limits."  [198  Fed.  lOld, 
1017.]  And  it  was  remarked  that  the  fftctg. 
that  the  freight  movement  begins  and  ends^ 
within* the  limits  of  a  city  does  not  take* 
from  it  its  character  "of  an  actual  trans- 
portation between  two  termini,"  tlie  other 
conditions  obtaining.  We  concur  in  the 
conclusion  of  the  court. 

The  extent  of  Detroit  is  about  22  miles, 
and  its  population  about  500,000.  The  ef- 
fect of  the  order  is  simply  that  the  com« 
panies  shall  accept  freight  at  the  designated 
points  for  shipment  to  the  other  designated 
points.  This,  except  in  an  extreme  sense, 
is  not  a  use  of  the  tracks  and  terminals; 
or,  rather,  it  is  only  a  proper  use, — ^the 
use  for  which  the  roads  were  constituted 
to  afford.  An  area  of  22  miles  is  attempted 
by  appellants  to  be  localized  and  made  a 
destination  point.  A  city  may,  in  a  sense, 
be  such  a  terminal  unit,  but  considering 
the  extent  of  Detroit,  it  is  competent,  we 
think,  for  the  state,  under  the  conditions 
which  this  record  presents,  to  consider 
points  within  it  the  beginning  and  destina- 
tion of  traffic.  And  to  call  the  service  nec- 
essary to  such  intrastate  movement  of 
freight  a  taking  of  terminals  is  misleading, 
and  puts  out  of  view  the  full  signification 
of  the  question  which  the  record  presents, 
which  is,  Is  there  a  distinct  and  sufficient 
movement  between  places  which  the  com- 
panies can  be  required  to  perform,  or  which, 
to  put  it  another  way,  constitutes  trans- 
portation, and  therefore  such  as  the  com- 
panies were  created  to  perform?  That  cars 
may  be  delivered  or  received  is  but  an  in- 
cident. The  statute,  therefore,  is  a  regula- 
tion of  the  business  of  appellants,  not  an 
appropriation  of  their  terminal  facilities 
for  the  use  and  benefit  of  other  roads.  It 
is  therefore  justified  by  the  doctrine  of 
Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179 
U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct.  Rep. 
115.  See  also  Minneapolis  &  St.  L.  R.  Co, 
V.  Minnesota,  186  U.  S.  257,  46  L.  ed.  1151, 
22   Sup.   Ct.   Rep.   900.     In   the  Jacobson 
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Cftae  an  order  of  the  Railroad  Commission 
of  the  state  of  Minnesota  was  considered 
which  required  two  railroads  of  the  state 
to  make  track  connections.  The  statute  of 
§  the  state   provided  that  all   common  car- 

•  riers  subject  to  its  provisions^should  provide 
at  all  points  of  connection,  crossing,  or 
intersection  at  grade,  wliere  it  was  nec- 
essary for  interstate  commerce,  ample  facil- 
ities for  transferring  cars  used  in  the  reg- 
ular business  of  their  respective  lines  of 
road  from  other  lines  or  tracks  to  those 
of  any  other  carrier  whose  lines  or  tracks 
might  connect  with,  cross,  or  intersect  their 
own,  and  should  provide  facilities  for  the 
interchange  of  cars.  Mad  lor  the  receiving, 
forwarding,  and  delivering  of  passengers, 
property,  and  cars  to  and  from  their 
several  lines  and  those  of  other  carriers 
connecting  therewith,  without  discrimina- 
tion in  rates  and  charges.  And  it  was 
provided  that  one  carrier  should  not  be 
required  to  furnish  its  tracks,  equip- 
ment, or  terminal  facilities  to  another 
without  reasonable  compensation,  the  cost 
of  connections  to  be  proportionately  di- 
Tided  between  the  carriers;  and  in  case  of 
disagreement,  it  was  to  be  settled  by  the 
Conomission.  The  roads  were  required  to 
establish  reasonable  joint  through  rates  at 
the  demand  of  any  person  or  of  the  Cora- 
mission.  And  it  was  provided  that  carload 
lota  should  be  transferred  without  unload- 
ing the  cars  unless  it  be  done  without  cost 
to  the  shipper  or  receiver,  and  without  un- 
reasonable delay. 

Under  this  statute  track  connections 
were  required  to  be  made  by  the  Wisconsin 
Ac  R.  R.  Co.,  with  an  intersecting  road. 
In  its  answer  before  the  State  Railroad 
Commission  it  alleged  that  to  construct  a 
connecting  track  would  require  it  to  go 
ontside  of  its  right  of  way  and  to  condemn 
land  for  that  purpose.  In  addition  it  urged 
that  to  compel  such  conn  vet  ion  would  vio- 
late the  commerce  clause  of  the  Constitu- 
tion and  the  14th  Amendment.  The 
Commission  directed  the  connection  to  be 
ntade,  and  its  order  was  affirmed  by  the 
local  state  court  to  which  an  appeal  was 
taken,  as  provided  by  the  statute.  This 
court  affirmed  the  order,  deciding  that  it 
^  was  a  proper  exercise  of  the  power  of  reg- 
^ulation   of  the  business  of  the  com  pan  i  or. 

•  The  reasoning  to  sustain  this*conclusion 
need  not  In*  reproduced.  It  rested  upon 
tlie  ultimate  proposition  that  rnilroad  com- 
panies "are  organized  for  the  public  in- 
tore«tft  nnd  to  Ptihsorvp  primarily  the  pub- 
lie  pood  and  convenience."  And  deciding 
this  to  l)c  tlie  purposi.*  of  the  creation  ot 
the  roadA,  and  that  government  had  pow- 
er 1o  9pcure  it,  it  was  held  that  where  a 
provision  for  regulation  is  reasonable  and 


appropriate,  when  eonaidered  with  regard 
to  the  interests  both  of  the  company  and 
of  the  public,  the  legislation  is  valid,  and 
will  furnish  ample  authority  for  the  courts 
to  enforce  it,  even  though  eminent  domain 
must  be  exercised  or  cost  incurred.  This 
principle,  illustrated  by  the  facts  of  the 
case,  is  apposite  to  the  regulation  under 
review.  If  the  establishment  of  track  con- 
nections by  intersecting  roads,  with  the  nec- 
essary accessories  of  sidings  and  switches, 
be  required,  and  acceptance  and  delivery  of 
loaded  cars  as  a  convenience  of  transpor- 
tation, surely  team  tracks  and  sidings  in 
Detroit  and  the  delivery  and  acceptance  of 
loaded  cars  are  as  much  so. 

This  view   is  not  opposed  by  Louisville 
&  M.  R.  Co.  V.  Central  Stock  Yards  Co.» 
212  U.  8.  132,  53  L.  ed.  441,  29  Sup.  Ct. 
Rep.  246.    There  a  provision  of  the  Consti* 
tution    of    the    state    of    Kentucky    which 
required  a  carrier  to  deliver   its   cars   to 
a  connecting  carrier  was  held  invalid  be- 
cause it  did  not  provide  adequate   protec- 
tion for  their  return,  or  compensation  for 
their    use.      It    was    hence    held    that    it 
amounted   to   a   taking   of   property   with- 
out  due   process  of    law.     But   the  court 
was  careful  to  say  that  "in  view  of  the  well- 
known   and   necessary   practice  of  connect- 
ing  roads,   we   are   far   from    saying   tliat 
a  valid  law  could  not  be  passed  to  prevent 
the  cost  and  loss  of  time  entailed  bv  need- 
less    transshipment    or    breaking    bulk,    in 
case  of  an  unreasonable  refusal   by  a  car- 
rier to  interchange  cars  with  another  for 
through  traffic."    The  point  of  the  decision 
was  that  compensation  should  be  provided, 
and  by  the     law.     As  it  is  expressed  in  ^ 
the  opinion:     "The  law   itself   must  save^ 
the  parties'  rights,  and  not  leave  them* to* 
the  discretion  of  the  courts."     This  as  a 
condition  was  explained,  for  it  was  said: 
''We  do  not  mean,  however,  that  the  silence 
of  the    [state]    Constitution   might  not  be 
remedied   by   an   act   of    legislature   or    a 
regulation    by    a    duly    authorized    subor- 
dinate body  if  such  legislation  should  be 
held  consistent  with  the  state  Constitution 
by  the  state  court."    These  conditions  exist 
in  the  case  at  bar. 

There  is  another  part  of  the  case  which 
is  more  applicable  to  the  contentions  of 
the  parties  hereto,  and  determine,  it  is 
urged,  against  the  statute  under  considera* 
tion  and  the  order  of  the  Commission.  The 
judgment  reviewed  required  the  railroad 
company  to  receive  at  its  connection  with 
the  Southern  Railway  Company,  and  to 
switch,  transport,  and  deliver,  all  live  stock 
consigned  from  the  Central  Stock  Yards 
(the  stock  depot  of  the  Southern  Railway) 
to  anyone  at  the  Bourbon  Stock  Yards  (the 
stoek  depot  of  the  Louisville  &  Nashville 
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fiailroad).  ThUB  pari  of  the  Judgment  was 
baaed  also  upon  the  Constitution  of  the 
state.  We  said :  "If  the  principle  is  sound, 
■etrery  road  into  Louisville,  by  making  a 
physical  connection  with  the  Louisville  & 
Nashville,  can  get  the  use  of  its  costly 
terminals  and  make  it  do  the  switching 
necessary  to  that  end,  upon  simply  paying 
for  the  service  of  carriage.  The  duty  of 
-a  carrier  to  accept  goods  tendered  at  its 
station  does  not  extend  to  the  acceptance 
■of  cars  offered  to  it  at  an  arbitrary  point 
near  its  terminus  by  a  competing  road  for 
the  purpose  of  reaching  and  using  its  ter- 
ininal  station.  To  require  such  an  ac- 
ceptance from  a  railroad  is  to  take  its 
property  in  a  very  effective  sense,  and  can- 
not be  justified,  unless  the  railroad  holds 
that  property  subject  to  greater  liabilities 
than  those  incident  to  its  calling  alone." 

It  will  be  observed  that  the  beginning 
of  traffic  was  at  the  Central  Stock  Yards, 
the  stock  yards  of  the  Southern,  and  was 
to  be  hauled  by  that  road  to  its  connec- 
^  tion  with  the  Louisville  &  Kashville,  and 
•  by  the  latter  from  that^point  to  the  Bour- 
bon Stock  Yards,  the  stock  depot  of  the 
latter  railroad.  The  yards  were  the  ter- 
minals of  the  respective  roads  for  live  stock 
delivery,  and  the  case  turned  upon  the  point 
that  the  roads  were  competitive^  and  that 
^he  point  of  delivery  was  an  arbitrary  one, 
and  that  thereby  the  terminal  station  of 
•one  company  was  required  to  be  shared 
uriih  the  other  company. 

In  the  case  at  bar  a  shipper  is  contest- 
ing for  the  right,  as  a  part  of  transporta- 
tion. The  order  of  the  Commission  was  a 
recognition  of  the  right,  and  legally  so. 
Oonsidering  the  theater  of  the  movements, 
the  facilities  for  them  are  no  more  ter- 
minal or  switching  facilities  than  the  de- 
pots, side  tracks,  and  main  lines  are  ter- 
minal facilities  in  a  less  densely  populated 
district.  A  precise  distinction  between  fa- 
cilities can  neither  be  expressed  nor  en- 
forced. Transportation  is  the  business  of 
railroads,  and  when  that  business  may  be 
regulated  and  to  what  extent  regulated 
may  depend  upon  circumstances.  No  in- 
flexible principle  of  decision  can  be  laid 
down.  This  was  recognized  in  Wisconsin, 
M.  k  P.  R.  Co.  V.  Jacobson,  170  U.  3.  287, 
45  L.  ed.  194,  21  Sup.  Ct.  Bep.  115.  There 
the  court  was  careful  not  to  say  that  un- 
der no  circumstances  could  an  order  re- 
quiring track  connections  between  inter- 
secting roads  be  a  violation  of  constitu- 
tional rights.  "It  would  depend,"  it  was 
■aid,  "upon  the  facts  surrounding  the  cases 
in  regard  to  which  the  judgment  was  given. 
»    •    •    And  in  many  cases  questions  of  de- 


gree are  the  controlliiig  ones  bf  which  to 
determine  the  validity,  or  the  reverse,  of 
legislative  action."  Indeed,  no  case  could 
better  illustrate  the  value  of  the  principle 
than  does  this  case,  where  the  exceptional 
situation  of  Detroit  aa  shown  by  the  rec- 
ord, the  relation  of  the  tracks  in  contro- 
versy to  that  situation,  their  length  and 
their  functions,  as  respects  the  commerce 
of  Detroit,  which,  in  the  nature  of  thiag% 
they  perform,  not  merely  as  instruments  of 
terminal  service  and  delivery,  but  of  rail* 
way  transportation  in  the  completest  sense,  ^ 
are  essential  and  controlling  factors  in  the^ 
determination  of* the  question  presented.* 
To  which  controlling  conditions  there  musty 
of  course,  be  added  the  fact  that  the  rail- 
road itself  for  a  long  period  of  time  had 
recognized  the  situation,  and  had  applied 
the  tracks  to  uses  of  transportation  in  the 
proper  sense  as  distinguished  from  mere 
terminal  service, — a  use  which  was  only 
abandoned  or  sought  to  be  abandoned  when 
authority  was  exerted  to  prevent  unreason- 
able and  to  secure  reasonable  onarges  for 
the  services. 

It  is  contended  by  appellants  that  the 
statute  is  void  upon  its  face  because  the 
severity  of  the  penalties  preclude  an  appeal 
to  the  courts  against  its  provisions  except 
at  such  risks  and  costs  that  they  should 
not  be  compelled  to  incur,  and  Ex  parte 
Young,  200  U.  S.  123,  52  L.  ed.  714,  13 
L.R.A.(N.S.)  032,  28  Sup.  Ct.  Rep.  441,  14 
Ann.  Gas.  764,  is  adduced.  But  the  pro- 
vision for  penalties  is  in  a  section  by  it- 
self, and  when  their  enforcement  is  at- 
tempted, their  constitutionality  can  then 
be  determined.  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  280  U.  S.  352,  57 
L.  ed.  1511,  83  Sup.  Ct.  Rep.  720;  Louia- 
ville  &  N.  R.  Co.  v.  Garrett,  231  U.  S.  298. 
68  L.  ed.  — ,  84  Sup.  Ct.  Rep.  48. 

As  we  have  determined  that  the  tracks 
or  terminal  facilities  of  appellants  are  not 
taken  by  the  order  of  the  Commission,  we 
need  not  consider  a  subdivision  of  S  7 
which  provides  that  nothing  in  the  act 
shall  be  construed  as  requiring  any  rail- 
road to  give  the  use  of  its  tracks  or  ter- 
minal facilities  to  another  railroad  engaged 
in  like  business. 

f 

The  contention  of  appellants  that  they 
were  not  incorporated  for  the  purpose  of 
intra-city  transportation  is  untenable. 
They  were  incorporated  for  the  purpose  ol 
transportation,  and  geographical  limita- 
tions under  the  circumstances  which  this 
record  exhibits  cannot  prevail  against  the 
power  of  the  state  to  regulate. 

Decree  affirmed. 
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MART  R.  FEABODY,t  Saco  &  Biddelord 
Savings  Institution,  Samuel  EUery  Jen- 
nison,  and  the  Portsmouth  Harbor  Land 
4  Hotel  Company,  Appts., 

▼. 

UNITED  STATES. 

ExiNSNT  Domain  (|  2*)— Taking— Appbi- 
HENsiON  OF  Firing  tbou  Government 

B  ATTEBIEa— * '  APPBOPBIATIO  N . ' ' 

Lands  over  which  is  the  most  suitable 
field  of  fire  for  practice  and  other  purposes 
of  an  adjacent  coast  defense  battery  in 
times  of  peace  cannot  be  said  to  have  been 
appropriated  by  the  government  so  as  to 
raise  an  implied  agreement  on  its  part  for 
compensation  because  of  the  impairment  of 
the  value  of  the  lands,  due  to  the  apprehen- 
sion of  a  repetition  of  the  firing  over  and 
across  them,  where  the  guns  have  been  so 
fired  on  but  two  occasions,  both  shortly 
after  installation,  and  not  at  all  within  the 
last  eight  years,  and  there  is  nothing  to 
show  any  intention  on  the  part  of  the  gov- 
ernment to  repeat  such  firing. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SI  3-12 ;    Dec.  Dig.  8  2.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  466-477 ;    vol.  6»  p.  7580.] 

[No.  289.] 

Argued  February  27,  1913.    Decided  Decem- 
ber 15,  1913. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  petitions 
for  compensation  for  land  alleged  te  have 
been  taken  by  the  United  States  for  public 
use.     Affirmed. 

See  same  case  below,  46  Ct.  CI.  39. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Ix>well,  William  Frye 
White,  and  Ghauncey  Hackett  for  appel- 
lants. 

Mr.  Frederick  De  C.  Fanst  and  Assist- 
ant Attorney  Oeneral  Thompson  for  appel- 
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*Mr.  Justice  Hughes  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judgment  of  the 
court  of  claims,  dismissing  petitions  for 
eompensation  for  land  alleged  to  have  been 
taken  by  the  United  States  for  public  use. 
46  Ct.  CI.  39.  Separate  suits  were  brought 
by  Samuel  Kllery  Jennison,  the  owner  at 
tbe  time  the  taking  is  said  to  have  occurred, 
by  his  mortgagees,  Mary  R.  Peabody  and 
the  Saco  &  Biddeford  Savings  Institution, 
and  by  his  grantee,  the  Portsmouth  Harbor, 
Land,  &  Hotel  Company.  These  suits  were 
consolidated  and  the  merits  were  heard. 
The  following  facts  are  shown  by  the  find- 
ings: 

fDeath  of  Mary  R.  Peabody,  one  of  the 
appellants  herein,  suggested,  and  appear- 
ance of  Amory  Eliot  filed  and  entered  Feb- 
ruary 24,  1913,  as  a  party  appellant  herein. 


The  land  in  question,  comprising  about 
200  acres,  forms  the  southern  corner  of  Ger- 
rish  island,  the  southernmost  point  on  the^ 
coast  of  Maine.    It  lies  about  3  miles  fromg^ 
Portsmouth,  bordering  on  the  south  and^east  • 
the  Atlantic  ocean,  and  on  the  west  the 
entrance  to  Portsmouth  harbor.    Its  value 
consists  almost  entirely  in  its  adaptability 
for  use  as  a  summer  resort,  and  it  had  been 
improved  for  this  purpose  by  the  erection  of 
a   hotel,   cottage,   outbuildings,    and    pier, 
by  the  construction  of  roads,  and  by  the 
provision  of  facilities  for  summer  recrea* 
tions. 

In  1873,  long  before  Jennison  acquired 
title  and  improved  the  property,  the  United 
States  began  the  construction  of  a  twelve- 
gun  battery  upon  a  tract  of  70  acres  lying 
north  and  west  of  the  land  in  suit  and  abut- 
ting upon  it.  This  battery  was  to  be  one 
of  the  outer  line  of  defenses  of  Portsmouth: 
harbor,  for  which  appropriation  had  beea 
made  by  the  act  of  February  21,  1873,  17 
Stat,  at  L.  468,  chap.  176.  See  also  act  of 
April  3,  1874,  18  Stat.  at.  L.  25,  chap.  74. 
By  the  year  1876,  a  large  sum  had  been  ex- 
pended upon  the  work,  which  had  reached 
an  advanced  stage  of  construction.  Opera- 
tions were  closed  in  September  of  that  year, 
however,  for  want  of  funds,  and  the  fortifi- 
cation was  not  occupied  by  the  United 
States  thereafter  until  work  was  resumed 
in  1898.  The  government  then  constructed 
on  the  same  site  a  battery  consisting  of 
three  10-inch  guns  and  two  3-inch  rapid 
fire  guns.  It  was  practically  completed  oi^ 
June  30,  1901,  and  was  transferred  to  the 
artillery  on  December  16,  1901,  being  named 
Fort  Foster. 

No  part  of  the  fort  encroaches  upon  the 
land  in  suit:  the  fort  is  within  200  feet  of 
its  northwestern  comer  and  about  1,000  feet 
from  the  hotel.  The  claimants'  land  lies  be- 
tween the  fort  and  the  open  sea  to  the  south 
and  southeast;  and  the  guns  have  a  range 
of  fire  over  all  the  sea  front  of  the  property. 
As  the  government  reservation  on  its  west- 
em  side  borders  the  entrance  to  the  harbor, 
the  court  found  that  there  was  an  avail- 
able portion  of  the  shore  belonging  to  the  ^ 
reservation  which  permitted  the  firing  ofg 
the  guns  in  a  southwesterly* direction  "for* 
practice  and  for  all  other  necessary  pur- 
poses in  time  of  peace"  without  the  projec- 
tiles passing  over  the  land  in  question. 
This  conclusion  was  reached  by  applying 
the  local  law  governing  the  boundary  lines 
of  contiguous  proprietors  where  there  is  a 
curvature  of  the  shore.  Emerson  v.  Taylor, 
9  Me.  42,  23  Am.  Dec.  531.  It  may  be 
noticed  here  that  the  petitioners  insist  that 
the  guns  could  not  be  fired  over  the  narrow 
area  thus  found  to  be  a  part  of  the  reserva- 
tion without  endangering  life  and  property 


•For  other  casee  see  same  topic  A  S  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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along  the  New  Hampshire  ooaat,  and  they 
present  in  their  hrief  a  map  to  support  their 
assertion.  The  government  urges  that  this 
map  has  not  been  identified  and  is  wholly 
incompetent;  and  that,  as  the  question  is 
one  of  fact,  the  finding  must  be  deemed  con- 
clusive. But  while  thus  finding  that  there 
was  a  line  of  fire  available  to  the  govern- 
ment over  its  own  shore  property,  the  court 
also  found  that  the  most  suitable  field  of 
fire  for  practice  and  other  purposes  in  time 
of  peace  would  be  over  the  claimants'  land. 

On  or  about  June  22,  1902,  two  of  the 
guns  were  fired  for  the  purpose  of  testing 
them  at  a  target  off  the  coast,  the  missiles 
passing  over  the  land  in  suit;  and  another 
gun  was  fired  for  the  same  purpose  and  to 
the  same  effect  on  September  25,  1902,  the 
resulting  damage  to  buildings  and  property 
amounting  to  $150. 

None  of  the  guns  has  been  fired  since,  but 
they  have  been  kept  in  good  condition  by 
a  detail  from  Fort  Constitution,  which  is 
situated  across  the  Piscataqua  river.  The 
court  below  further  states  in  its  findings 
that  'Mt  does  not  appear  from  the  evidence 
that  there  is  any  intention  on  the  part  of 
the  government  to  fire  any  of  its  guns  now 
installed,  or  which  may  hereafter  be  in- 
stalled, at  said  fort  in  time  of  peace  over 
and  across  the  lands  of  the  claimants  so  as 
to  deprive  them  of  the  use  of  the  same  or 
any  part  thereof,  or  to  injure  the  same  by 
concussion  or  otherwise,  excepting  as  such 
intention  can  be  drawn  from  the  fact  that 
eo  the  guns  now  installed  in  said  fort  are  so 
•  fixed  as  to  make  it  possible*  so  to  do,  and 
the  further  fact  that  they  were  so  fired  upon 
the  occasions  as  hereinbefore  found." 

In  the  years  1903  and  1904,  the  hotel, 
which  had  previously  been  profitable,  was 
conducted  at  a  loss;  since  1904,  it  has  been 
closed  and  the  cottages  have  been  rented 
only  in  part  and  at  reduced  rates.  It  is 
found  that  the  erection  of  the  fort  and  the 
installation  of  the  guns  have  materially  im- 
paired the  value  of  the  property,  and  that 
this  impairment  will  continue  so  long  as 
the  fort  and  artillery  are  maintained.  This 
is  found  to  be  due  to  the  apprehension  that 
the  guns  will  be  fired  over  the  property. 

The  question  is  whether,  upon  this  show- 
ing, the  petitioners  were  entitled  to  recover. 

It  may  be  assumd  that  if  the  government 
had  installed  its  battery,  not  simply  as  a 
means  of  defense  in  war,  but  with  the  pur- 
pose and  effect  of  subordinating  the  strip 
of  land  between  the  battery  and  the  sea  to 
the  right  and  privilege  of  the  government  to 
fire  projectiles  directly  across  it,  for  the 
purpose  of  practice  or  otherwise,  whenever 
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it  saw  fit,  in  time  of  peace,  with  the  reauH 
of  depriving  the  owner  of  its  profitable  use* 
the  imposition  of  such  a  servitude  would 
constitute  an  appropriation  of  property  for 
which  compensation  should  be  made.  The 
subjection  of  the  land  to  the  burden  of  gov* 
emmental  use  in  this  manner  might  well 
be  considered  to  be  a  "taking"  within  the 
principle  of  the  decisions  (Pumpelly  v. 
Oreen  Bay  ft  M.  Canal  Go.  13  Wall.  166, 
177,  178,  20  L.  ed.  557,  660;  United  States 
V.  Lynah,  188  U.  S.  445,  469,  47  L.  ed.  539, 
548,  23  Sup.  Ct.  Rep.  340;  United  States  v. 
Welch,  217  U.  S.  333,  339,  54  L.  ed.  787, 
789,  28  L.RJ^.(N.S.)  385,  30  Sup.  Ct.  Rep. 
527,  19  Ann.  Cas.  680),  and  not  merely  a 
consequential  damage  incident  to  a  publie 
undertaking,  which  must  be  borne  without 
any  right  to  compensation  (Northern 
Transp.  Co.  v.  Chicago,  09  U.  S.  635,  642, 
25  L.  ed.  336,  338;  Gibson  v.  United  States, 
166  U.  S.  269,  41  L.  ed.  996,  17  Sup.  Ct. 
Rrp.  678;  Scranton  ▼.  Wheeler,  179  U.  S. 
141,  164,  46  L.  ed.  126, 137«  21  Sup.  a.  Rep. 
48;  Bedford  ▼.  United  States,  192  U.  S. 
217,  224,  48  L.  ed.  414,  417,  24  Sup.  Ct. 
Rep.  238 ;  Jackson  v.  United  States,  230  U. 
S.  1,  23,  67  L.  ed.  1363,  1374,  33  Sup.  Ct. 
Rep.  1011).  ^ 

But,  in  this  view,  the  question  remains  g 
whether  it* satisfactorily  appears  that  the* 
servitude  has  been  imposed ;  that  is,  whether 
enough  is  shown  to  establish  an  intention 
on  the  part  of  the  government  to  impose  it. 
Tlie  suit  must  rest  upon  contract,  as  the 
government  has  not  consented  to  be  sued 
for  torts,  even  though  committed  by  its  of- 
ficers in  the  discharge  of  their  ofiicial  duties 
(Gibbons  v.  United  States,  8  Wall.  269,  275, 
19  L.  ed.  453,  454;  Langford  ▼.  United 
States,  101  U.  S.  341,  343,  25  L.  ed.  1010, 
1011;  Schillinger  v.  United  States,  155  U. 
S.  163,  100,  39  L.  ed.  108,  110,  15  Sup.  Ct. 
Rep.  85;  Russell  v.  United  States,  182  U. 
S.  516,  530,  45  L.  ed.  1210,  1215,  21  Sup. 
Ct.  Rep.  899;  Harlcy  ▼.  United  States,  198 
U.  S.  229,  234,  49  L.  ed.  1029,  1030,  25  Sup. 
(^.  Rep.  634) ;  and  a  contract  to  pay,  in  the 
present  case,  cannot  be  implied  imless  there 
has  been  an  actual  appropriation  of  prop- 
erty (United  States  v.  Great  Falls  Mfg.  Co. 
112  U.  S.  645,  650,  657,  28  L.  ed.  846,  850, 
5  Sup.  Ct.  Rep.  306). 

The  contention  of  the  petitioners,  there- 
fore, is  plainly  without  merit  so  far  as  it 
rests  upon  the  mere  fact  that  there  is  a  suit- 
able, or  the  most  suitable,  field  of  fire  over 
their  property.  Land,  or  an  interest  in 
land,  cannot  be  deemed  to  be  taken  by  the 
government  merely  because  it  is  suitable 
to  be  used  in  connection  with  an  adjoining 
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tract  wl)ich  the  government  has  acquired, 
or  because  of  a  depreciation  in  its  value, 
due  to  tlie  apprehension  of  such  use.  The 
mere  location  of  a  battery  certainly  is  not 
an  appropriation  of  the  property  within  the 
range  of  its  guns. 

The  petitioners'  argument  assumes  that 
the  guns,  for  proper  practice,  must  be  fired 
over  the  land  in  suit,  and,  hence,  that  this 
burden  upon  it  was  a  necessary  incident  to 
the  maintenance  of  the  fort.  The  fact  of 
the  necessity  of  practice  firing  is  said  to 
be  established  by  the  finding  with  respect 
to  the  line  of  fire  over  the  government's 
portion  of  the  shore,  in  which  it  is  said  that 
this  would  be  sufficient  "for  purposes  of 
practice  and  for  all  other  necessary  pur- 
poses in  time  of  peace.''  But,  in  the  light 
of  other  findings,  this  is  far  from  affording 
m  suflicient  foundation  for  the  conclusion 
upon  which  the  petitioners  insist.  On  the 
eontrary,  that  no  such  necessity  as  is  now 
2  asserted  can  be  assumed  from  tlie  mere  fact 
•  that  the  fort  iiTmaintained  is  demonstrated 
by  the  facts  of  this  case.  This  suit  was 
tried  in  the  latter  part  of  the  year  1910, 
and  it  appeared  that  none  of  the  guns  had 
been  fired  for  over  eight  years.  When  the 
suit  was  brought  in  1005,  nearly  two  years 
and  a  half  had  elapsed  since  the  firing  of  a 
shot.  The  guns  have  been  fired  only  upon 
two  occasions,  or  three  times  in  all,  and  this 
firing  took  place  in  1002,  shortly  after  the 
installation  of  the  guns,  for  the  purpose  of 
testing  them.  It  may  be  that  practice  in 
firing  the  guns  would  be  highly  desirable, 
but  it  is  too  much  to  say  upon  this  record 
that  the  fort  would  be  useless  without  it. 
Kor  are  we  at  liberty  to  conclude  that  the 
government  has  taken  property,  which  it 
denies  that  it  has  taken,  by  assuming  a 
military  necessity  in  the  case  of  this  fort 
which  is  absolutely  contradicted  by  the 
facts  proved. 

Reduced  to  the  last  analysis,  the  claim  of 
the  petitioners  rests  upon  the  fact  that  the 
guns  were  fired  upon  two  occasions  in  1902, 
AS  stated,  and  upon  the  apprehension  that 
the  firing  will  be  repeated.  That  there  is 
any  intention  to  repeat  it  does  not  appear, 
but  rather  is  negatived.  There  is  no  show- 
ing that  the  guns  will  ever  be  fired  unless 
in  necessary  defense  in  time  of  war.  We 
deem  the  facts  found  to  be  too  slender  a 
basis  for  a  decision  that  the  property  of  the 
claimants  has  been  actually  appropriated, 
and  that  the  government  has  thus  impliedly 
agreed  to  pay  for  it. 

The  jud<tment  is  affirmed. 

Affirmed. 


cm  U.  1.BD 
CLIFFORD  G.  LUDVIOH,  as  Trustee  in 
Bankruptcy  of  the  Estate  and  Effects  of 
Philip  Horowitz  and  Joseph  Horowitz, 
Individually  and  as  Copartners,  etc..  Ap- 
pellant, 

V. 

AMERICAN  WOOLEN  COMPANY  OF 
NEW  YORK  and  the  Niagara  Woolen 
Company. 

Bawkruptct  (§  140*)— Assets— Batliixrt 
OB  Sale— Validity  as  to  Creditobb. 
An  agreement  between  woolen  manufac- 
turers and  a  corporation  formed  to  represent 
a  firm  of  dealers  in  woolens  must  be  con- 
strued to  amount  to  a  bailment  in  the  na- 
ture of  a  consignment  arrangement,  with 
the  net  proceeds  of  sale  to  be  accounted  for 
to  the  consignor,  and  with  the  right  to  re- 
turn the  unsold  goods,  which  agreement,  in 
the  abence  of  fraud,  is  good  as  against 
creditors  in  the  event  of  the  bankruptcy  of 
the  firm,  where,  after  providing  for  the  de- 
livery to  the  corporation  of  woolens,  the 
title  to  which  is  to  remain  in  the  manu- 
facturers until  sold,  such  agreement  binds 
the  corporation  to  sell  the  same  and  to  col- 
lect and  pay  over  to  the  woolen  company 
the  proceeds,  less  the  difference  between  in* 
voice  and  selling  price,  to  guarantee  the 
payment  of  bills  and  accounU,  to  pay  the 
invoice  price  of  any  goods  not  accounted  for 
under  the  above  provision,  and  to  return 
to  the  possession  of  the  manufacturers  im- 
mediately upon  the  termination  of  the 
agreement  all  merchandise,  the  possession 
of  which  is  held  by  the  corporation  under 
such  agreement. 

[Ed.    Note.— For  oth*»r  caiteSp  see  Baokruptcy, 
Cent  Dig.  S9  19S.  199.  219.  235:    Dec.  Dig.  S  140.*] 

[No.  66.] 

Argued  November  7  and  10,  1013.    Decided 
December  16, 1913. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit to  review  a  decree  which  reversed  a 
decree  of  the  District  Court  for  the  South- 
ern District  of  New  York,  in  favor  of  a 
trustee  in  bankruptcy  in  a  suit  by  iiim  to 
set  aside  certain  transactions  of  the  bank- 
rupts as  fraudulent.    Affirmed. 

See  same  case  below,  110  C.  C.  A.  180, 
188  Fed.  30. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abram  I.  Elkus  and  Garrard 
Glenn  for  appellant. 

Messrs.  Daniel  P.  Hays  and  Edwin  D. 
Hays  for  appellees. 
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Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

This  was  a  suit  in  the  district  court  of 
the  United  States  for  the  southern  district 
of  New  York  by  Ludvigh,  as  trustee  in 
bankruptcy  of  the  firm  of  Philip  Horowitz 


*For  other  caaeB  Ree  same  topic  &  S  NUMBBb  In  Dee.  A  Am.  Digs.  1907  to  date,  &  Rop'r  Indexes 
34  8.  C— 11, 


162 


84  SUPREME  COURT  REPORTER. 


Oor.  TmMt 


k  SoDf  to  se  aside  as  fraudutent  eertaln 
transactions  of  the  bankrupts  with  the 
American  W.  olen  Company  of  New  York 
(which  we  rill  call  the  "Woolen  Com- 
pany"), and  to  recover  for  goods  taken 
g  l^m  the  ban  erupts  by  the  Woolen  Company 
•  prior  to  th*  institution  of  proceedings^  in 
bankruptcy  The  district  court  held  in 
favor  of  tb  trustee  and  sustained  his  right 
to  recover  the  value  of  the  goods  so  taken 
(176  Fed.  (46).  Upon  appeal  to  the  circuit 
court  of  f  ppeals  for  the  second  circuit  the 
judgment  of  the  district  court  was  reversed 
(110  C.  O.  A.  180,  188  Fed.  30),  and  the 
case  is  b'lre  upon  appeal. 

The  ficts  as  found  by  both  courts  are 
very  lit<  ie  in  dispute.  It  appears  that  Horo- 
witz &  Son,  the  bankrupts,  had  had  a  con- 
tract iM  writing  with  the  Woolen  Company 
which  izpired  on  December  1,  1902,  where- 
by go  ids  were  to  be  consigned  to  Horowitz 
&  So  I,  the  title  to  the  merchandise  or  its 
proc^-eds  to  remain  in  the  Woolen  Company 
untW  fully  accounted  for,  all  bills  of  such 
OOP  ligned  goods  to  be  payable  to  the  Wool- 
en Company  and  acounts  of  sales  to  be  ren- 
d^red  to  that  company  at  least  once  a 
f^ionth.  The  Horowitzes  were  also  to  give 
lecurity  to  protect  the  Woolen  Company 
from  any  failure  to  perform  the  contract; 
the  profit  of  the  Horowitz  firm  was  to  be 
the  difference  between  the  invoice  prices  and 
the  selling  prices  of  the  goods;  they  were 
to  have  7  per  cent  discount  for  payment 
within  four  months,  and  any  increase  in 
profits  by  varying  the  terms  of  trade  was  to 
go  to  them,  and  they  were  to  have  a  draw- 
ing account  of  $1,200  a  month,  provided  the 
goods  sold  by  them  warranted  such  pay- 
ment. In  1902,  for  reasons  which  do  not 
distinctly  appear  in  the  record,  the  Woolen 
Company  expressed  its  desire  to  have  the 
Horowitz  firm  incorporated,  and  a  corpora- 
tion was  formed  under  the  name  and  style 
of  The  Niagara  Woolen  Company  (which 
we  will  designate  the  "Niagara  Company"), 
for  the  purpose  of  contracting  and  dealing 
with  the  Woolen  Company  and  of  dealing 
in  fabrics  received  therefrom.  One  hun- 
dred and  ninety-five  of  the  two  hundred 
shares  of  the  Niagara  Company  were  issued 
to  Philip  Horowitz,  as  fully  paid  up,  in 
^  consideration  of  a  mortgage  by  him  on  cer- 
M  tain  real  estate  for  $19,600.  A  contract  in 
•*  writing  was  entered  into  by  the* terms  of 
which  it  was  agreed  that  the  Woolen  Com- 
pany would  deliver  such  merchandise  to  the 
Niagara  Company  as  it  saw  fit,  and  that  the 
Niagara  Company  would  accept  possession 
of  the  merchandise  upon  the  following  condi- 
tions: The  Niagara  CJompany  should  hold 
and  care  for  the  merchandise  as  the  property 
of  the  Woolen  Company,  the  title  thereto  or 
proceeds  therefrom  being  vested  in  the  lat- 


ter company,  and  the  merchandise  being  al 
all  times  under  its  control.  The  title  to  thm 
merchandise  was  to  pass  directly  from  the 
Woolen  Company  to  the  purchaser.  The 
property  waa  to  be  insured  for  the  benefit 
and  in  the  name  of  the  Woolen  Company. 
The  Niagara  Company  was  to  be  given  the 
usual  discounts  allowed  by  the  Woolen  Com- 
pany, and  was  restricted  to  the  city  of 
£lmira,  New  York,  and  the  state  of  Mon* 
tana  in  doing  a  merchandise  business  other 
than  as  provided  in  the  contract.  The 
Niagara  Company  agreed  to  execute  such 
other  documents  as  the  Woolen  Company 
deemed  advisable  to  carry  out  the  agree- 
ment, and  the  Woolen  Company  had  the 
option  to  terminate  the  agreement  upon  the 
breach  of  any  condition  by  the  Niagara 
Company.    The  agreement  further  provided : 

"IV.  Said  party  of  the  second  part  [the 
Niagara  Company]  agrees  to  sell  such  mer- 
chandise to  such  persons  as  they  shall  judge 
to  be  of  good  credit  and  business  standing, 
and  to  collect  for  and  in  behalf  of  the  party 
of  the  first  part  [the  Woolen  Company],  all 
bills  and  accounts  for  the  merchandise  so 
sold,  and  to  immediately  pay  over  to  the 
said  party  of  the  first  part  any  amount  col- 
lected as  aforesaid,  immediately  upon  its 
collection,  minus,  however,  the  difference  be- 
tween the  price  at  which  said  merchandise 
so  collected  for  has  been  invoiced  to  the 
party  of  the  second  part,  and  the  price  at 
which  said  merchandise  has  been  sold  as 
aforesaid  by  the  party  of  the  second  part. 

**V.  Said  party  of  the  second  part  does 
hereby  guarantee  the  payment  of  all  bills  g 
and  accounts  for  merchandi8e,*po88ession  of* 
which  is  delivered  to  it  under  this  agree- 
ment, and  it  hereby  agrees,  in  case  any 
merchandise  delivered  under  the  provisions 
of  this  agreement  by  the  party  of  the  first 
part  to  the  party  of  the  second  part  is  not 
accounted  for  to  the  party  of  the  first  part 
under  the  provisions  of  clause  IV.  of  this 
agreement,  to  pay  to  the  party  of  the  first 
part  the  invoice  price  of  said  merchandise, 
and  thereupon  title  to  said  merchandise,  or 
to  the  proceeds  thereof,  so  paid  for,  shall 
pass  to  the  party  of  the  second  part,  and 
shall  then  be  exempted  from  the  provisions 
of  this  agreement. 


"VIII.  This  agreement  shall  continue  for 
one  year.  If,  for  any  reason,  this  agree- 
ment terminates,  all  of  the  merchandise, 
possession  of  which  is  held  by  the  party  of 
the  second  part  under  this  agreement,  shall 
at  said  termination  be  immediately  returned 
to  the  possession  of  the  party  of  the  first 
part." 

At  the  same  time  an  agreement  waa  made 
by  the  Woolen  Company  and  Horowitz  k 
Company    and   one   Jeremiah    P.   Murphy^ 
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whereby  Horowitz  &  Company  guaranteed 
the  performance  of  the  contract  of  the  Nia- 
gara Company,  and  the  Horowitzes,  in  ac- 
cordance with  the  contract,  transferred  197 
shares  of  that  company's  stock  to  Murphy, 
who  really  represented  the  Woolen  Com- 
pany, in  trust,  the  stock  to  be  voted  as  the 
Woolen  Company  directed,  except  that  so 
long  as  the  Niagara  Company  and  the  Horo> 
vitses  performed  their  agreements,  the  stock 
should  be  voted  for  whomsoever  they  desig- 
mated  for  president  of  the  Niagara  Com- 
pany, and  should  be  used  in  all  meetings  as 
though  the  Horowitzes  had  control  of  it, 
and  they  were  to  receive  the  dividends  there- 
on. Upon  breach  the  stock  was  to  be  trans- 
ferred to  the  Woolen  Company  or  whomso- 
ever it  designated.  Horowitz  was  elected 
^  president  of  the  Niagara  Company,  and  one 
2  of  the  Woolen  Company's  employees  was 
•  made  treasurer  of  the*eompany:  the  by- 
laws of  the  Niagara  Company  provided  that 
checks  on  the  funds  of  the  company  were 
to  be  signed  by  the  president  and  treasurer 
jointly.  The  Niagara  Company  had  an  of- 
fice in  part  of  the  premises  of  Horowitz  & 
Company  with  a  sign  on  the  outside  door, 
under  that  of  Horowitz  &  Company.  After- 
wards the  Woolen  Company  put  in  a  book- 
keeper who  kept  an  account  of  the  goods 
billed  to  the  Niagara  Company  and  of  sales 
and  payments  reported  by  the  Horowitzes. 
The  goods  were  sold  in  the  name  of  the 
Niagara  Company,  and  until  May,  19(y4, 
when  Philip  Horowitz  began  to  embezzle  the 
funds  of  the  Niagara  Company  by  indorsing 
checks  payable  to  the  company  for  sales 
made  by  it,  and  depositing  them  in  his  per- 
sonal account,  such  funds  were  deposited  in 
the  bank  account  of  the  Niagara  Company, 
An  amendment  to  this  contract,  extending 
it  for  another  year,  and  changing  it  in  re- 
spect to  discounts,  requiring  the  Niagara 
Company  to  make  monthly  accounts  of  sales, 
giving  to  it  a  discount  of  8  per  cent  upon 
all  invoices  the  amounts  of  which  were 
turned  over  to  the  Woolen  Company  within 
sixty  days  after  sale  by  the  Niagara  Com- 
pany, and  then  a  further  discount  of  2  per 
cent,  but  obliging  the  Niagara  Company  to 
pay  6  per  cent  interest  on  invoices  the 
amounts  of  which  were  not  turned  over  to 
the  Woolen  Company  within  sixty  days,  was 
made  on  November  11,  1903;  otherwise  it 
continued  in  force. 

On  October  26,  1904,  a  suspicious  fire  oc- 
curred on  the  premises  and  Philip  Horo- 
witz immediately  left  the  country  and  has 
not  been  heard  of  since.  On  or  about  that 
date  the  Woolen  Company  removed  from 
the  premises  of  Horowitz  &  Company  760 
pieces  of  goods  which  had  been  consigned 
to  the  Niagara  Company,  and  for  the  value 
of  which  this  suit  was  brought  by  the  trus- 


tee, bankruptcy  proceedings  having  been  in- 
stituted shortly  thereafter. 

Bbth  courts  found  that,  wbatever  the  troc^ 
character  of  the  Nii^^ra  Company  was^g 
there  was  no  actual  fraud  *in  the  transae-^ 
tion.  It  is  quite  probable  that  the  Woolen 
Company  desired  the  method  of  doing  busi- 
ness through  the  medium  of  the  Niaraga 
Company  because  it  was  deemed  to  be  a 
better  legal  form,  and  because  it  wanted  to 
mors  effectually  check  up  the  transactions 
of  the  Horowitzes.  The  opinion  of  the 
district  court,  as  well  as  the  opinion  of  the 
circuit  court  of  appeals,  shows  that  the 
case  has  been  made  to  turn  mainly  upon 
the  interpretation  of  §S  4  and  6  of  the 
agreement  with  the  Niagara  Company, 
which,  the  district  court  found,  was  only 
another  name  for  the  Woolen  Company,  and 
which,  the  circuit  court  of  appeals  found, 
was  a  sort  of  cash  box  for  the  Woolen  Com- 
pany, and  a  cheek  upon  the  transactions  of 
Horowitz  k  Company.  We  think  an  exami- 
antion  of  §§  4  and  5,  when  read  in  connec- 
tion with  §  8,  shows  most  clearly  that  the 
Niagara  Company  was  not  obliged  to  pay 
for  goods  in  its  possession  and  unsold. 

By  the  provisions  of  §  4  the  party  of  the 
second  part,  the  Niagara  Company,  was 
obliged  to  sell  to  persons  adjudged  to  be  of 
good  credit  and  business  standing,  and  to 
collect  for  the  party  of  the  first  part,  the 
Woolen  Company,  accounts  for  merchandise 
sold,  and  immediately  pay  over  to  it  ths 
amounts  collected,  less  the  difference  be* 
tween  the  price  of  the  merchandise  as  in- 
yoieed  to  the  Niaraga  Company,  and  the 
price  at  which  it  was  sold.  In  §  6  of  the 
contract  the  Niagara  Company  guaranteed 
the  payment  of  bills  and  accounts,  and 
agreed,  in  case  any  merchandise  delivered 
was  not  accounted  for  under  the  protHsiofw 
of  clause  4»  to  pay  to  the  Woolen  Company 
its  invoice  price,  whereupon  title  to  the 
merchandise  or  proceeds  thereof  was  to  pass 
to  the  Niagara  Company,  and  they  were  to 
be  exempt  from  the  terms  of  the  agreement. 
That  part  of  §  5  relating  to  goods  not  ac- 
counted for  refers  specifically  to  the  provi- 
sions of  clause  4  of  the  agreement,  which  g 
deals  with  goods  sold^anly.  The  entire  con-« 
tract  must  be  read  to  ascertain  the  purpose 
of  the  parties,  and  we  find  in  clause  8,  limit- 
ing the  agreement  to  one  year,  the  provision 
that  if  for  any  reason  the  agreement  ter- 
minated, all  of  the  merchandise,  the  pos- 
session of  which  was  held  by  the  Niagara 
Company  imder  the  agreement,  should  be 
immediately  returned  to  the  Woolen  Com- 
pany. The  district  court  held  that  this 
agreement,  §§4  and  6,  obligated  the  Niag- 
ara Company  to  pay  for  each  and  every 
piece  of  goods  delivered  under  the  contract 
with  it,  but  for  the  reasons  we  have  stated 
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we  cannot  agree  with  this  ccmetruction.  We 
find  tliat  the  agreement  was  really  one  of 
bailmont  for  the  purpose  of  sale,  with  .the 
right  to  return  the  unsold  goods.  There  is 
nothing  illegal  in  such  contracts  when  made 
in  good  faith.  As  this  court  held  in  Sturm 
V.  Boker,  150  U.  S.  312,  330,  37  L.  ed.  1093, 
1100,  14  Sup.  Ct.  Rep.  09,  an  agency  to  sell 
and  return  the  proceeds  or  the  specific  goods 
stands  upon  the  same  footing  as  a  bailment 
where  the  identical  article  is  to  he  returned 
in  the  same  or  altered  form,  and  title  to 
the  property  Is  not  changed.  It  therefore 
follows  that,  if  there  are  no  other  circum- 
stances controlling  the  situation  and  estab- 
lishing that  this  contract  was  a  mere  cover 
for  a  fraudulent  or  illegal  purpose,  there  is 
nothing  in  its  terms  operating  to  transfer 
the  title  to  the  goods  to  the  Niagara  Com- 
pany, or  to  prevent  the  return  of  those  un- 
sold to  the  Woolen  Company,  or  their  being 
retaken  by  that  company  upon  the  happen- 
ing of  the  contingency  shown  in  this  case. 

But  it  is  insisted  by  the  counsel  for  the 
appellant  that  tlie  conduct  of  the  parties 
shows  that  their  real  purpose  and  under- 
standing were  to  make  an  effectual  sale; 
and  that  the  writing,  even  if  interpreted  to 
withhold  the  title  by  its  terms,  was  mere- 
ly a  convenient  resort  to  fortify  the  right 
to  take  the  goods  in  event  of  disaster  over- 
taking the  Horowitz  concern.  Some  of  the 
most  cogent  of  the  circumstances  relied 
upon  will  be  noticed.  It  is  said  that  the 
S  Horowitzes  selected  the  goods,  whereas,  un- 
•  der  the*contract,  the  Woolen  Company  had 
the  right  to  turn  over  any  it  saw  fit;  but 
this  circumstance  may  be  readily  explained, 
for  the  Horowitzes  were  familiar  with  and 
of  course  interested  in  their  own  trade,  and 
more  likely  than  anyone  else  to  make  proper 
selections  for  it,  and  from  the  sale  of  the 
goods  chosen  they  were  to  make  their 
profits. 

A  letter  in  evidence,  written  in  December, 
1903,  by  an  agent  of  the  Woolen  Company 
in  answer  to  a  request  to  take  back  goods, 
contained  the  statement  that  the  Woolen 
Company  could  not,  at  that  late  date,  con- 
sent to  have  fall  goods  made  expressly  for 
the  Horowitzes  and  delivered  in  accord- 
ance with  the  terms  of  the  agreement  turned 
back  in  the  stock.  It  is  true  that  this  cir- 
cumstance is  more  consistent  with  the  idea 
of  sale  than  of  bailment,  but  it  had  refer- 
ence to  goods  which  were  delivered,  and  evi- 
denced the  desire  of  the  Woolen  Company  to 
have  them  sold  under  the  consignment  as 
the  parties  intended. 

It  is  urged  that  the  goods  were  not  kept 
separately,  but  it  appears  that  the  tags  of 
the  Woolen  Company  were  left  upon  the 
goods,  and  it  is  not  shown  that  any  creditor 
relied    upon    mismarking    or    misbranding. 


And  memoranda  are  in  eWdence  ahowing  the, 
names  of  certain  salesmen  thereon,  but  on 
these  same  bills  it  is  stated  that  the  goods 
were  furnished  under  the  agreement  already 
referred  to. 

Against  these  considerations  are  the  posi* 
tive  terms  of  the  agreement,  found  to  be  free 
from  fraud  and  fairly  entered  Into,  which, 
as  we  interpret  them,  permitted  goods  un- 
sold to  be  returned.  There  is  the  further 
undisputed  fact  that  until  Philip  Horowiti 
began,  in  the  spring  of  1904,  to  violate  the 
agreement,  checks  for  sales  were  quite  uni- 
formly deposited  to  the  credit  of  the  Nia- 
gara Company  and  the  proceeds  turned 
over  to  the  Woolen  Company;  that  the 
Woolen  Company  had  a  bookkeeper  in  the 
Horowitz  place,  who  kept  account  of  the 
goods  consigned  and  sold ;  that  checks  were  so 
required  to  be  indorsed  by  Horowitz  and*a  • 
representative  of  the  Woolen  Company,  and 
that  an  agent  of  the  Woolen  Company  fre- 
quently visited  the  concern,  inquiring  into 
the  sales,  and  urging  prompt  collections. 
The  Horowitzes  and  the  Niagara  Company 
were  not  permitted  to  keep  the  proceeds  of 
the  sales  or  to  use  them  for  their  own  bene- 
fit, and  this  was  only  done  through  the 
fraudulent  conduct  of  Philip  Horowitz,  in 
violation  of  the  agreement  and  the  purpose 
of  the  parties. 

We  are  unable  to  find  that  this  contract 
was  either  actually  or  constructively  fraudu- 
lent, and  hold,  as  was  found  in  the  Circuit 
Court  of  Appeals,  that  it  was  what  it  pur- 
ported to  be, — ^a  consignment  arrangement 
with  the  net  proceeds  of  sales  to  be  ac- 
counted for  to  the  consignor,  and  with  the 
right  to  return  the  unsold  goods.  Finding 
no  error  in  the  decree  of  the  Circuit  Court 
of  Appeals,  the  same  is  affirmed. 


(231  U.  8.  517) 

JAMES  A.  KINDER,t  Trustee,  Plff.  in  Err^ 

V. 

EDWARD  SCHARFF  et  al. 

Bankruptcy  (§  298*>— Limit attow  or  Ac- 
tions—Suit TO  S2T  Aside  Convetancb 
BY  Bankrupt— Fraud. 
The  two  years'  limitation  after  the  dosing 
of  the  estate,  prescribed  by  the  bankrupt 
act  of  July  1,   1898    (30  Stat,  at  L.  646, 
chap.  641,  U.  S.  Comp.  Stat.  1901,  p.  3421), 
§  lid,  for  suits  by  or  against  trustees  in 
bankruptcy,    bars   an   action    by   a  former 
trustee  to  set  aside  a  conveyance  made  by 
the    bankrupt    as    in    fraud    of    creditors, 
brought  after  he  had  had  the  bankruptcy 
proceedings  reopened  for  that  purpose,  on 

t Death  of  James  A.  Kinder  suggested,  and 
appearance  of  Edgar  N.  Collins,  his  succes- 
sor as  trustee,  filed  and  entered  December 
1,  1913,  as  plaintiff  in  error  herein. 


*For  other  caflen  see  same  topic  A  S  numbu  in  Dec  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  ground  that  he  had  jtttt  diaeoTered  the 

facts,   where,  during  the  pendency  of   the 

original  proceedings,  the  trustee  suspected 

the  alleged  fraud  and  made  some  inquiries, 

but  dropped  the  matter  because  he  thought 

it  ATould  not  pay  to  go  farther. 

[Ed.    Note.— For  other  casos,  see  Bankniptcr, 
Cent.  Dig.  9S  430-443 ;   Dec.  Dig.  I  »8.*] 

[No.  09.] 

Argued  December  4  and  5,  1013.     Decided 
December  15,  1013. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judg- 
ment which,  reversing  a  judgment  of  the 
District  Court  for  the  Parish,  of  Calcasieu 
in  that  state,  dismissed  a  suit  brought  by 
a  trustee  in  bankruptcy,  to  set  aside  a  con- 
Teyance  made  by  the  bankrupt^  as  in  frauJ 
of  creditors.    Affirmed. 

See  same  case  below,  120  La.  218,  55  So. 
7C0. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Uannfs  Taylor,  A.  P.  Pujo,  L. 
A*  Goudeau,  and  W.  B.  Williamson  for 
plaintiff  in  error. 

Messrs.  Charles  A.  McCoy,  Leland  H. 
Moss,  and  Robert  L.  Knox  for  defendant  in 
error. 

*    *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  land  alleged  to  have  been 
conveyed  by  the  bankrupt  in  fraud  of  credit- 
ors. The  defendant  pleaded  that  the  estate 
had  been  closed  and  that  the  action  was 
barred  by  the  lapse  of  two  years,  under 
§  lid  of  tlie  bankruptcy  act,  and  also  that 
he  purchased  the  land  for  its  full  value  and 
in  good  faith.  The  estate  had  been  closed 
and  the  two  years  had  run,  but  after  they 
had  elapsed,  the  former  trustee  petitioned 
to  have  the  proceedings  reopened  on  the 
ground  that  he  had  just  discovered  the 
facts,  and  thst  the  sale  should  be  set  aside. 
The  petition  was  granted,  this  suit  was 
brought,  and  the  Judge  of  first  instance  or- 
dered a  reconveyance.  The  supreme  court 
of  Louisiana  found,  as  it  was  compelled  to 
by  the  testimony  of  the  trustee  himself,  that 
during  the  pendency  of  the  original  proceed- 
ing the  trustee  suspected  the  alleged  fraud, 
made  some  inquiries,  but  dropped  the  mat- 
ter because  he  thought  that  it  was  not 
worth  while;  that  is,  that  it  would  not  pay 
to  go  farther:  He  "voluntarily  Bbst-^'nH 
from  availing  himself  of  the  moans  rr.'.t  in 
his  hand  by  the  law  itself  for  thr  ascer- 
tainment of  a  suspected  fact,"  by  examining 
the  hanknipt  and  otherwise.  On  this  ground 
the  court  held  that  he  could  not  remove 


the  bar  of  the  statute,  reversed  the  Judg* 
ment,  and  dismissed  the  suit.  129  iA.  218, 
65  So.  769. 

We  are  of  opinion  that  the  decision  of 
the  supreme  court  was  right.  It  is  not  nec- 
essary to  consider  whether  the  running  of 
the  two  years  after  the  estate  is  first  closed 
is  a  bar  to  all  suits  upon  claims  that  might 
have  been  collected  if  they  had  been  known, 
or  to  controvert  the  conclusion  of  Bilafsky 
V.  Abraham,  183  Mass.  401,  67  N.  E.  318, 
that  such  suits  are  not  barred.  But  it  is 
obvious  that  there  must  be  some  limits  if 
the  promise  of  repose  after  two  years  in^ 
§  lid  is  not  to  be  a  mirage.  The  power  tog 
reopen* estates  given  in  §  2  (8)  "whenever* 
it  appears  [that]  they  were  closed  before 
being  fully  administered"  [30  Stat,  at  L. 
640,  chap.  641,  U.  S.  Comp.  Stat.  1901» 
p.  3421]  cannot  be  taken  to  put  it  into 
the  power  of  the  court  of  bankruptcy  to 
remove  the  bar  of  §  11  at  its  own  will, 
simply  because  a  trustee  may  have  changed 
his  mind.  It  was  argued  that  the  court 
of  first  instance  found  fraud,  and  that 
we  could  not  review  the  findings  of  fact. 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S. 
86,  97,  53  L.  ed.  417,  424,  29  Sup.  Ct.  Rep. 
220.  But  if  so,  we  equally  are  barred  from 
reviewing  the  findings  of  the  supreme  court, 
that  the  trustee  was  chargeable  with  knowl- 
edge of  the  fraud,  if  there  was  one.  Tliere- 
fore,  a  part  from  the  dilTercnce  between  the 
statutes  considered  there  and  here,  cases  like 
Bailey  v.  Glover,  21  Wall.  342,  22  L.  ed- 
636,  and  Traer  v.  Clews,  115  U.  S.  628,  29 
!>.  ed.  467,  6  Sup.  Ct.  Rep.  165,  where  the 
cause  of  action  for  fraud  was  concealed,  do 
not  apply.  The  question  is  simply  whether, 
when,  after  an  estate  is  closed,  and  more 
than  two  years  later  a  trustee  comes  to  the 
conclusion  that  he  undervalued  a  claim  that 
he  knew  of  and  might  have  sued  upon,  or 
finds  that  the  value  has  risen  since,  the 
bankruptcy  court  may  reopen  the  estate  for 
the  sole  purpose  of  getting  rid  of  the  stat- 
ute, and  allowing  the  trustee  to  sue.  See 
Wood  V.  Carpenter,  101  U.  S.  13.),  25  L.  ed. 
807;  Rosenthal  v.  Walker,  111  U.  S.  185, 
196,  28  L.  ed.  395,  399,  4  Sup.  Ct.  Rep.  382. 

The  judge  had  no  power,  by  an  ex  parte 
order  reopening  the  estate,  to  remove  the 
bar  that  was  completed,  and  that  thero  was 
no  ground  for  removing.  Wlictlier  it  be 
put  on  the  construction  of  the  bankruptcy 
act  or  on  the  ground  that  the  estate  was 
fully  administered  qvnad  hoOy  or  of  laches 
on  the  part  of  the  trustee,  it  comes  to  the 
same  thing.  The  claim  in  controversy  can- 
not be  made  the  ground  of  a  suit. 

Judgment  of  the  Supreme  Court  affirmed. 

Mr.  Justice  Pitney  concurs  in  the  result. 


*For  other  cases  see  same  topic  A  I  xhtmbbb  tn  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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(811  U.  8.  618) 

ARTHUR  GREET,  Trustee  in  Bankruptcy 
of  ScliwiU^-Kepner  Company,  Appt., 

T. 

JOHN  E.  DOCEENDORFF. 

Appeal  and  Errob  (§  1094*)— Review  or 
Facts— CoNcuBBBNT  Findinqb  Below. 

1.  Findings  of  fact  by  the  master  and  the 
two  lower  courts  as  to  insolvency  and 
knowledge  of  the  parties  in  the  determina- 
tion of  a  dispute  between  an  assignee  of  the 
bankrupt's  accounts  and  the  trustee  in  bank- 
ruptcy, over  the  ownership  of  the  proceeds 
of  such  accounts,  will  ordinarily  be  accepted 
by  the  Federal  Supreme  Court  on  appeal. 

fBd.  Note.— For  otfAr  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  ||  4322-4852 ;    Dec.  Dig.  {  10»4.«] 

Bankruptcy  (|  451*)  —  To  Fedebal  Su- 
PBEME  Court— Bankbuptct  Case— "Co n- 
TBOVEBST  Arising  in  Bankbuptct  Pbo- 
geedinos.*' 

2.  A  dispute  between  the  assignee  of  the 
bankrupt's  accounts  and  the  trustee  in  bank- 
ruptcy, over  the  ownership  of  the  proceeds 
of  the  assigned  accounts  collected  by  the 
trustee^  which  is  presented  by  a  petition 
filed  in  the  bankruptcy  proceedings,  is  a 
controversy  arising  in  bankruptcy  proceed- 
ings within  the  meaning  of  the  bankrupt  act 
of  July  1,  1808  (30  Stat  at  L.  544,  chap. 
641,  U.  a  Comp.  Stat.  1001,  p.  3418),  §  24, 
governing  the  appellate  jurisdiction  of  the 
circuit  court  of  appeals  and  the  Federal 
Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Dec.  Dig.  8  451.*] 

Bankbuptct  (5  178*)  —  Voidable  Tbans- 

FBB8— ABBIONMENT  OV  ACCOUNTS. 

8.  Successive  assignments  of  accounts  by 
way  of  security,  in  pursuance  of  a  contract 
under  which  advances  were  made  to  enable 
the  assignor  to  get  the  goods,  on  the  faith 
of  the  undertaking  that  the  accounts  should 
be  assigned,  made  without  knowledge  of  the 
assignor's  insolvency,  and  without  conscious 
fraudulent  intent,  were  not  bad  as  against 
the  bankrupt  assignor's  general  cr^itors 
without  lien  because  the  contract  embraced 
all  accounts,  and  the  lien  thereunder  was  a 
secret  one. 

nsd.  Note.— For  other  caees,  see  Baakniptcy, 
Cent  Dig.  M  221,  264-274.  283.  2M;    Deo.  Dig.  I  US.*] 

[No.  544.] 

Argued  December  2.  1913.    Decided  Decem- 
ber 15,  191S. 

APPEAL  from  t'>e  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  District  of 
New  Jersey,  in  favor  of  the  claim  of  an  as- 
signee of  the  bankrupt's  accounts,  to  have 
paid  over  to  him  the  proceeds  of  such  ae- 
oounts  collected  by  the  trustee.    Affirmed. 

See  same  case  below,  121  C.  C.  A.  597,  203 
Fed.  476. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  G.  Paskus,  Ralph 
Wolf,  James  N.  Rosenberg,  and  Garrard 
Glenn  for  appellant. 
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Messrs.  Jiili«B  Henry  C6heii«  Qerard  B. 
Townsend,  and  Theodore  B.  Richter  for  ap- 
pellee. M 

IN 
10 

•  Mr.  Justice  Holmes  delivered  the  opin-  • 
ion  of  the  court: 

This  was  a  petition  by  the  appellee.  Dock- 
endorff,  filed  in  the  bankruptcy  proceedings  h 
against  the  bankrupt,  the^Schwab-Kepner  • 
Company,  to  have  paid  over  to  him  the  pro- 
ceeds of  accounts  receivable  alleged  to  have 
been  assigned  to  him  by  the  bankrupt.  The 
defenses  set  up  were  that  the  assignment  was 
a  preference,  and  that  it  was  made  without 
present  consideration,  with  intent  to  de- 
fraud creditors  of  the  bankrupt  concern. 
The  case  was  referred  to  a  special  master, 
who  found  that  it  did  not  appear  that  either 
the  petitioner  or  the  bankrupt  knew  that 
the  latter  was  insolvent  at  the  time  of  the 
supposed  preference,  or  that  there  were  any 
transfers  with  intent  to  defraud  creditors, 
and  found  for  the  petitioner.  His  finding 
of  facts  and  conclusion  were  concurred  in 
by  the  district  court  and  circuit  court  of 
appeals.    121  C.  a  A.  607,  203  Fed.  475. 

A  part  of  the  appellant's  brief  is  devoted 
to  the  attempt  to  show  that  the  findings 
below  as  to  insolvency  and  the  knowledge 
of  the  parties  was  wrong,  and  a  distinction 
is  urged  between  what  are  called  the  mas- 
ter's inferences  and  the  facts  upon  which 
those  inferences  were  based.  But  no  suffi- 
cient reason  is  shown  for  departing  from 
our  ordinary  rule,  where  the  master,  the 
court  of  first  instance,  and  the  circuit  court 
of  appeals,  have  agreed,  and  in  the  course 
of  the  hearing  this  was  admitted.  Merillat 
V.  Hensey,  221  U.  S.  333,  55  L.  ed.  758,  36 
L.R.A.(N.S.)  370,  81  Sup.  Ct.  Rep.  575, 
Ann.  Cas.  1912D,  497.  On  the  other  side  it 
is  argued  that  this  is  not  a  controversy 
arising  in  bankruptcy  proceedings  within 
§  24  of  the  bankruptcy  act,  and  that  there- 
fore the  appeal  should  not  have  been  al- 
lowed. This  contention,  if  open,  seems  to 
be  answered  sufficiently  by  Knapp  v.  Mil- 
waukee Trust  Co.  216  U.  S.  645,  64  L.  ed. 
610,  30  Sup.  Ct.  Hep.  412.  But  the  appel- 
lant's main  proposition  is  that  the  trans- 
actions with  the  appellee  were  fraudulent 
in  law,  however  unconscious  of  it  the  par- 
ties may  have  been,  and  so  it  is  necessary 
to  make  a  short  statement  of  the  facts. 

The  banlcrupt,  a  New  Jersey  corporation, 
did  business  in  New  York  as  a  cotton  con-g 
verter.  It  bought  raw* material  from  the* 
mills,  ordered  it  sent  to  bleacheries  desig- 
nated by  it,  sold  the  goods  when  finished, 
and  had  them  shipped  from  the  bleacheries 
to  the  buyers.  Dockendorff,  on  favorable 
statements  of  the  company's  eondition, 
made  successive  agreements  to  procure  loans 
not  exc^ding  $176,000  at  any  one  time,  the 
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bankrupt  giving  demand  notes,  aBsigning 
as  security  all  its  accounts  receivable  there- 
after to  be  created,  and  paying  certain  com- 
missions. In  May,  1010,  the  agreement  now 
in  question  was  made.  By  this  the  bank- 
rupt was  to  assign  within  seven  days  after 
shipment  the  accounts  receivable  of  credit 
sales  made  by  it;  upon  that  security  Dock- 
endorff  was  himself  to  lend  80  per  cent  of 
the  net  face  value  of  such  as  he  should  ap- 
prove, less  commissions  and  discounts,  up 
to  $175,000;  the  bankrupt  was  to  give  its 
notes,  deliver  the  shipping  documents,  fur- 
nish evidence  of  actual  receipt  of  the  mer- 
chandise when  required,  notify  Dockendorff 
of  any  return  of  goods  or  counterclaims, 
deliver  the  proceeds  of  such  accounts  as  were 
proper,  and  permit  him  to  examine  its  books 
and  correspondence,  etc.;  Dockendorff's  lien 
was  to  be  for  all  sums  due,  and  to  cover 
all  accounts,  but  he  was  not  bound  to  lend 
on  accounts  not  approved  by  him.  Further 
details  do  not  need  to  be  stated  in  view  of 
the  establishment  of  the  parties'  good  faith. 
On  November  29,  1910,  an  involuntary  peti- 
tion was  filed,  the  bankrupt  then  owing 
Dockendorff  $252,838.54  for  advances  un- 
der the  agrement,  and  he  having  received 
mssignments  of  accounts  from  the  bankrupt 
as  it  received  orders ;  that  is,  after  the  con- 
tract of  sale  was  made,  but  before  the  de- 
livery of  the  goods. 

The  trustee  relies  upon  the  general  ap- 
plication of  the  lien  under  the  agreement  as 
constituting  a  fraud  in  law.  Whatever  ef- 
fect it  might  have  as  evidence  must  be  laid 
on  one  side,  in  view  of  the  findings  below. 
^  The  question  here  is  whether  successive  as- 
g  signraents  of  accounts  by  way  of  security, 
•  in  pursuance  of  a  contract  under  which^ad- 
rances  were  made  to  enable  the  assignor  to 
get  the  goods,  on  the  faith  of  the  undertak- 
ing that  the  accounts  should  be  assigned, 
were  bad  because  the  contract  embraced  all 
accounts,  although  neither  party  contem- 
plated any  fraud.  The  rule  of  the  English 
statutes  as  to  reputed  ownership  may  extend 
to  debts  growing  due  to  the  bankrupt  in  the 
course  of  his  business,  but  we  have  no  such 
statute.  The  advances  were  the  means  by 
which  the  bankrupt  got  the  ownership  of 
the  goods.  The  contract  of  itself  would 
operate  as  a  conveyance  as  soon  as  the 
rights  to  which  it  applied  were  acquired. 
Field  ▼.  New  York,  6  N.  Y.  179,  67  Am.  Dec. 
435.  We  do  not  see  why,  in  the  interval  be- 
tween the  acquisition  of  the  goods  and  the 
specific  assignment  of  accounts,  the  right  of 
general  creditors  without  lien  should  inter- 
Tens  to  defeat  a  security  given  in  good 
faith,  when,  but  for  the  promise  of  it,  the 
property  never  would  have  come  ifito  the 
bankrupt's  hands.  There  may  have  been  a 
moment  when  the  goods  could  have  been  at- 


tached, or  when,  if  insolyency  had  been  mads 
known,  as  in  Nati'nal  City  Bank  v.  Hotch- 
kiss.  No.  3, 1913  [231 '  U.  S.  50,  58  L.  ed.  — , 
34  Sup.  Ct.  Rep.  20],  it  would  have  been  too 
late  to  make  the  promised  lien  good.  But 
in  this  case,  the  lien  was  acquired  before 
any  knowledge  of  insolvency,  and  before  any 
attachment  intervened.  See  Jaquith  v.  Al- 
den,  189  U.  S.  78,  47  L.  ed.  717,  23  Sup.  Ct. 
Rep.  849;  Coder  v.  Arts,  213  U.  8.  223,  53 
L.  ed.  772,  29  Sup.  Ct.  Rep.  436,  16  Ann* 
Cas.  1008;  Van  Iderstine  v.  National  Dis- 
count Co.  227  U.  S.  575,  583,  57  L.  ed.  652» 
33  Sup.  Ct.  Rep.  343.  It  is  objected  that 
this  lien  was  secret.  But  notice  to  the 
debtors  was  not  necessary  to  the  validity  of 
the  assignment  as  against  creditors  (Wil- 
liams V.  Ingersoll,  89  N.  Y.  508,  522 )» 
and  merely  keeping  silence  to  the  latter^ 
whether  known  or  unknown,  created  no  es- 
toppel (Wiser  v.  Lawler,  189  U.  S.  260, 
270,  47  L.  ed.  802,  809,  23  Sup.  Ct.  Rep* 
624,  22  Mor.  Min.  Rep.  630;  Ackerman  v/ 
True,  175  N.  Y.  353,  363,  67  N.  E.  629). 
There  was  no  active  concealment  and  no  at- 
tempt to  mislead  anyone  interested  to  know 
the  truth. 

We  content  ourselves  with  this  very  gen- 
eral answer  to  an  argument  that  dealt  with 
many  details  that  we  have  not  mentioned,  |. 
because  those  details  were  material  only  tog 
a  ^reconsideration  of  the  findings  of  fact.  * 
Probably  a  hope  of  securing  such  a  recon- 
sideration was  one  of  the  inducements  to- 
ward bringing  the  case  here. 

A  subordinate  question  was  raised  on  ths 
exclusion  of  some  of  the  bankrupt's  books, 
as  to  which  it  seems  to  us  enough  to  say 
that  it  does  not  appear  that  any  wrong  has 
been  done. 

Decree  afiirmed. 


(Si  U.  8.  4S6) 

NEW  YORK  LIFE  INSURANCE  COMPA- 
NY, Plff.  in  Err., 

V. 

DEER  LODGE  COUNTY. 

Commerce  (|  45*)— State  Taxation— Line 

Insurance. 

Insurance  is  not  commerce,  and  a  foreign 
life  insurance  company  may  therefore  oe 
subjected  to  the  annual  tax  imposed  under 
Mont.  Rev.  Code  1007,  §  4073,  upon  the 
basis  of  the  excess  of  premiums  received 
over  losses  and  expenses  incurred  within  the 
state  during  the  previous  year,  although  its 
manner  of  business  is  such  that  all  risKs  are 
accepted,  and  contracts  made,  modified,  and 
discharged  at  its  home  office,  and  the  pre- 
miums are  transmitted  to  such  office,  and 
all  advances  and  loans  to  policy  holders  are 
consummated  there. 

[Ed.   Note.--TFor   other   cases,   aee  Oommeree, 
Cent  Dig.  I  S3 ;    Dec.  Dig.  {  45.* 

For  other  definitions,  see  Words  and  Phi 
ToL  S,  pp.  1287-1298 ;    toI.  8.  pp.  760S.  7607.] 

[No.  66.] 
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Argued  November  11, 1913.    Decided  Decem- 
ber 15,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Montana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Deer  Lodge  County,  in  that  state, 
in  favor  of  defendant  in  a  suit  by  a  foreign 
life  insurance  company  to  recover  back  the 
amount  of  taxes  paid  under  protest,  on  the 
ground  that  the  tax  was  an  illegal  burden 
on  interstate  commerce.    Affirmed. 

See  same  case  below,  43  Mont.  243,  115 
Pac.  Oil. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Mcintosh,  Roscoe 
Pound,  and  Robert  L.  Clinton  for  plaintiff 
in  error. 

Messrs.  D.  M.  Kelley  and  W.  H.  Poor- 
man,   and  Mr.  Albert  J.  Galen,  Attorney 

QO  General  of  Montana,  for  defendant  in  error. 

a 

*  *Mr.    Justice    McKenna    delivered    the 
opinion  of  the  court: 

Plaintiff  in  error,  called  herein  plaintiff, 
as  it  was  such  in  the  courts  below,  brought 
suit  against  the  defendant  in  error,  here- 
in called  defendant,  to  recover  the  sum  of 
$200.79,  with  interest,  the  amount  of  taxes 
paid  by  plaintiff  under  protest  to  defend- 
ant. 

The  tax  was  levied  under  a  law  of  the 
state  requiring  every  insurance  corporation 
or  company  transacting  business  in  the  state 
to  be  taxed  upon  the  excess  of  premiums 
received  over  losses  and  ordinary  expenses 
incurred  within  the  state  during  the  year 
previous  to  the  year  of  listing  in  the  coun- 
ty where  the  agent  conducts  the  business, 
properly  proportioned  by  the  corporation  or 
company  at  the  same  rate  that  all  other 
personal  property  is  taxed.  It  is  provided 
that  the  agent  shall  render  the  list,  and  if 
^  he  refuses,  or  to  make  affidavit  that  the 
0|  same  is  correct  to  the  best  of  his  knowledge 

•  and  belief,  the  amount  mav*be  assessed  to 
the  best  knowledge  and  discretion  of  the  as- 
sessor. The  corporations  and  companies  arc 
subject  to  no  other  tax  under  the  laws  of 
the  state  except  on  real  estate,  and  the  fees 
imposed  by  law. 

It  was  alleged  in  the  complaint  that  the 
'tax  was  and  is  illegal,  unlawful,  and  void 
for  that  said  defendant  was  without  juris- 
diction to  levy  or  collect  said  tax,  and  the 
levy  and  collection  thereof  was  and  is  a 
burden  upon  interstate  commerce,  contrary 
to  §  8  of  article  1  of  the  Constitution  of 
the  United  Stotes." 

A  summary  of  the  allegations  of  the  com- 
plaint, which  is  very  long,  is  as  follows: 

The  plaintiff  is  a  New  York  corporation, 
with  its  home  office  in  New  York  city,  and 
lias  transacted  and  does  transact  the  busi- 


4U 


ness  of  life  insurance  on  a  large  scale  in 
all  of  the  states  of  the  United  States,  and 
with  persons  residing  in  every  country  of 
the  civilized  world.  It  commenced  to  trans- 
act its  business  with  residents  of  Montana 
in  1869,  and  its  business  has  progressively 
increased  until  its  total  insurance  in  force 
in  that  state  amounts  to  $10,023,445,  call- 
ing for  premiums  amounting  to  $343,664.93. 
This  total  insurance  is  made  up  of  policies 
averaging  $2,000  each,  and  these  are  subject 
to  sale,  assignment,  and  transfer,  and  are 
used  for  collateral  security  and  other  com- 
mercial purposes,  and  are  valuable  for  such 
purpose  and  for  other  general  purposes  of 
trade  and  commerce. 

The     company     transacts     its     business 
through  agents,  who  solicit  insurance,  col- 
lect   the    first   premium,    and    deliver    the 
policy,  which  is  prepared  and  transmitted 
from  the  home  office  to  him  for  such  pur- 
pose.   The  company  also  employs  an  agency 
director    by    contract    in    writing    directly 
with  the  home  office  through  the  mails,  who 
supervises  the  work  of  soliciting  agents  and 
recommends    those    who    desire  to  become 
such.     The  company  also  employs  medical 
examiners,  with  specified  duties,  their  em- 
ployment   being    negotiated    through    thee 
mails,  and  their* reports  are  made  through* 
the  mails,  and  if  further  information  is  de- 
sired,   the   home   office  obtains   it  by   cor- 
respondence through  the  mails.    It  has  also 
a  confidential  employee  called  an  inspector, 
whose  employment  is  intended  to  be  secret, 
and  who  transmits  information  through  the 
mails.    In  Butte,  in  the  state  of  Montana, 
the  company  maintains  a  cashier,  appoint- 
ed from  the  home  office,  whose  authority, 
however,  is  limited  to  making  and  super- 
vising such  records  as  the  business  of  the 
office  requires,  receiving  from  the  soliciting 
agents  and  medical  examiners  applications 
for  new  insurance  solely  for  transmission 
to  the  home  office,  receiving  the  reports  of 
the  home  office  of  its  action  on  such  appli- 
cations,   and    receiving    policies,    and    the 
premiums  which  are  paid  on  the  new  policies 
and  not  transmitted  directly  to  the  home 
office,  mailing  premium  notices  made  out  at 
the  home  office,  and  sent  to  him  for  that 
purpose;  receiving  renewal  premiums  when 
specially  authorized;  depositing  the  amount 
thereof  in  bank  at  Butte  to  the  creait  of 
the  company  and  to  be  drawn  upon  by  it, 
and  not  by  him;  keeping  account  of  the  in- 
surance obtained   by   the  soliciting  agents 
and  settling  with  such  agents  the  commis- 
sion.    The    company    has   never    had    any 
office  or  place  of  business  except  said  office 
at  Butte  and  one  other  at  Helena,  with  like 
duties  and  authority. 

Forms  for  the  use  of  the  several  trans- 
actions are  prepared  at  the  home  office  and 
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Inmamitted  by  mail  to  the  company's  em- 
ployees. No  agent  is  authorized  to  accept 
risks  of  any  kind  or  make  or  modify  con- 
tracts^ nor  have  they  ever  done  so.  The 
officers  of  the  company  reside  and  have 
always  resided  in  and  near  the  city  of  New 
York,  and  had  and  have  their  offices  and 
places  of  business  at  the  home  office.  All 
risks  are  accepted  and  contracts  made,  modi- 
fied, and  discharged  at  the  home  office. 
^  llie  manner  of  taking  applications  for  in- 
gaurance  and  the  final  issue  of  policies  is 

*  alleged,  which  shows  that  the*iiltimate  judg- 
ment of  their  character  and  acceptance  is 
reserved  for  the  home  office.  The  manner 
of  pajring  premiums  is  alleged  to  be  either 
directly  to  the  home  office  through  the  mails, 
or  to  the  cashier  of  the  company  at  its 
office  in  Butte,  and  that  the  several  policies 
provide  for  advances,  and  that  the  com- 
pany has  outstanding  advances  or  loans  to 
its  policy  holders  in  the  state,  aggregating 
the  sum  of  $432,878.  The  loan  is  made  by 
transmitting  an  application  to  the  home 
office,  where  it  is  considered  and  acted  upon, 
and,  if  accepted,  a  loan  agreement  is  trans- 
mitted to  the  applicant,  who,  after  execut- 
ing it,  returns  it  to  the  home  office,  and  the 
proceeds  of  the  loan  are  forwarded  by  mail 
to  the  policy  holder  by  the  company's 
check  on  its  bank  account  in  New  York. 
And  the  use  of  the  mails  is  alleged  in  pay- 
ment of  premiums  and  proofs  of  death. 

On  account  of  this  manner  of  doing  busi- 
ness it  is  alleged  on  information  and  belief 
to  be  interstate  commerce  and  within  the 
meaning  of  the  commerce  clause  of  the  Con- 
stitution of  the  United  States. 

The  laws  of  the  state  by  virtue  of  which 
the  tax  was  imposed  are  set  out.  They 
finally  became  §  4073  of  the  Revised  Codes, 
1907. 

The  company  did  not  have  any  property 
within  Deer  Lodge  county  at  any  time  dur- 
ing the  year  1910.  It  paid  without  protest- 
ing the  tax  imposed  by  §  4017  of  the  Revised 
Codes  for  the  year  ]909,  amounting  to  $3,- 
496.86.  It  also,  during  said  year,  paid  to  the 
state  licenses  and  fees  aggregating  the  sum 
of  $234.  In  1009  it  received  from  policy 
holders  residing  in  the  county,  premiums 
aggregating  the  sum  of  $14,233.41.  Its 
losses  and  expenses  amounted  to  the  sura  of 
$8,888.41.  The  excess  of  premiums  over 
losses  for  said  year  was  the  sum  of  $5,345, 
upon  which  there  was  imposed  the  sum  sued 
for.  Tlie  company  paid  the  tax  under  pro- 
test. 
Q      A  demurrer  was  sustained  to  the  com- 

•  plaint  and  a  *  judgment  entered  dismissing 
the  action.  It  was  sustained  by  the  su- 
preme court  of  the  state. 

The  same  contention  is  made  here  as  in 
the  state  courts;  that  is,  that  the  tax  is  a 


burden  on  interstate  commerce;  and  aa 
elaborate  argument  is  presented  to  distin- 
guish this  case  from  those  in  which  this 
court  has  decided  that  insurance  \b  not  com- 
meroe.  These  cases  are:  Paul  v.  Virginia, 
8  Wall.  168,  19  L.  ed.  357  (1868)  ;  Ducat  v. 
Chicago,  10  Wall.  410,  19  L.  ed.  972;  Liver- 
pool i  L.  Life  &  F.  Ins.  Co.  v.  Massachu- 
setts (Liverpool  &  L.  Life  &  F.  Ins.  Co.  v. 
Oliver)  10  Wall.  566,  19  L.  ed.  1029;  Fire 
Asso.  of  Philadelphia  v.  New  York,  119  U. 
S.  110,  30  L.  ed.  342,  7  Sup.  Ct.  Rep.  108; 
Hooper  v.  California,  155  U.  S.  648,  39  L. 
ed.  207,  5  Inters.  Com.  Rep.  610,  15  Sup. 
Ct.  Rep.  207;  Noble  v.  Mitchell,  164  U.  S. 
367,  41  L.  ed.  472,  17  Sup.  Ct.  Rep.  110; 
New  York  L.  Ins.  Co.  v.  Cravens,  178  U.  S. 
389,  44  L.  ed.  1116,  20  Sup.  Ct.  Rep.  962; 
and  Nutting  ▼.  Massachusetts,  183  U.  S. 
563,  46  L.  ed.  324,  22  Sup.  Ct.  Rep.  238. 

lif  we  consider  these  cases  numerically, 
the  deliberation  of  their  reasoning,  and  the 
time  they  cover,  they  constitute  a  formida- 
ble body  of  authority  and  strongly  invoke 
the  sanction  of  the  rule  of  stare  decisis. 
This  we  especially  emphasize,  for  all  of  the 
cases  concerned,  as  the  case  at  bar  does, 
the  validity  of  state  legislation,  and  under 
varying  circumstances  the  same  principle 
was  applied  in  all  of  them.  For  over  forty- 
five  years  they  have  been  the  legal  justifica- 
tion for  such  legislation.  To  reverse  the 
cases,  therefore,  would  require  us  to  pro- 
mulgate a  new  rule  of  constitutional  inhibi- 
tion upon  the  states,  and  which  would  com- 
pel a  change  of  their  policy  and  a  readjust- 
ment of  their  laws.  Such  result  necessarily 
urges  against  a  change  of  decision.  In  def- 
erence, however,  to  the  earnestness  of  coun- 
sel, we  will  consider  more  particularly  (1) 
what  the  cases  decide,  and  (2)  whether  they 
are  wrong  in  principle. 

Paul  V.  Virginia  is  the  progenitor  case. 
A  law  of  Virginia  precluded  any  insurance 
company  not  incorporated  under  the  laws 
of   the  state,   doing  business  in  the  state 
without  previously  obtaining  a  license  for 
that  purpose,  which  could  only  be  obtained 
by  a  deposit  with  the  state  treasury  of  bonds 
of  a  specified  character  to  an  amount  vary-gQ 
ing  from  thirty  to  fifty  thousand  dollars.  ^ 
A*subsequent  law  required  the  agent  of  a* 
foreign   insurance  company  to  take  out  a 
license. 

Paul  was  appointed  the  agent  of  several 
fire  insurance  companies  incorporated  in 
the  state  of  New  York.  He  applied  for  a 
license,  offering  to  comply  with  all  the  pro- 
visions of  the  law  excepting  the  deposit  of 
bonds.  The  license  was  refused  and  he, 
notwithstanding,  undertook  to  act  as  agent 
for  the  companies,  offered  to  issue  policies 
in  their  behalf,  and  in  one  instance  did  issue 
a  policy  in  their  name  to  a  citizen  of  Vir* 
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ginia.  For  this  violfttion  of  the  statute  he 
was  indicted  and  convicted  in  one  of  the 
state  courts,  and  the  judgment  was  affirmed 
by  the  supreme  court  of  appeals  of  the 
state.  Error  was  prosecuted  from  this 
court,  based  on,  as  one  of  its  grounds,  the 
alleged  yiolation  of  the  commerce  clause  of 
the  Constitution  of  the  United  States. 

Replying  to  the  argument  to  sustain  the 
contention,  the  court  said,  by  Mr.  Justice 
Field,  that  its  defect  lay  in  the  character 
of  the  business  done.  "Issuing  a  policy  of 
insurance  is  not  a  transaction  of  commerce. 
The  policies  are  simply  contracts  of  indem- 
nity against  loss  by  fire,  entered  into  be- 
tween the  corporations  and  the  assured,  for 
a  consideration  paid  by  the  latter.  These 
contracts  are  not  articles  of  commerce  in 
any  proper  meaning  of  the  word.  They  are 
not  subjects  of  trade  and  barter,  offered  in 
the  market  as  something  having  an  exist- 
ence and  value  independently  of  the  parties 
to  them.  They  are  not  commodities  to  be 
shipped  or  forwarded  from  one  state  to 
anoUier,  and  then  put  up  for  sale.  They  are 
like  other  personal  contracts  between  par- 
ties which  are  completed  by  their  signa- 
ture and  the  transfer  of  the  consideration. 
Such  contracts  are  not  interstate  trans- 
actions, though  the  parties  may  be  domi- 
ciled in  different  states.  The  policies  do 
not  take  effect — are  not  executed  contracts 
—until  delivered  by  the  agent  in  Virginia. 
cThey  are,  then,  local  transactions,  and  are 
*  governed  by  the  local  law.  They  do* not 
constitute  a  part  of  the  commerce  between 
the  states  any  more  than  a  contract  for 
the  purchase  and  sale  of  goods  in  Virginia 
by  a  citizen  of  New  York,  whilst  in  Vir- 
ginia, would  constitute  a  portion  of  such 
commerce." 

The  doctrine  announced,  that  insurance 
was  not  commerce,  but  a  personal  contract, 
was  emphasized  by  illustrations.  Nathan 
T.  Louisiana,  8  How.  73,  12  L.  ed.  992,  was 
cited,  where  A  tax  on  money  and  exchange 
brokers  who  dealt  in  the  purchase  and 
sale  of  foreign  bills  of  exchange  was  sus- 
tained as  ndt  conflicting  with  the  consti- 
tutional power  of  Congress  to  regulate  com- 
merce. The  individual  thus  using  his 
-money,  it  was  said  (quoting  the  cited 
case),  "is  not  engaged  in  commerce,  but 
in  supplying  an  instrument  of  commerce. 
He  is  less  connected  with  it  than  a  ship- 
builder, without  whose  labor  foreiam  com- 
merce could  not  be  carried  on."  The  doc- 
trine was  further  illustrated  by  bills  of 
exchange,  foreign  and  domestic,  which  it 
was  said  were  subject  to  the  regulating  and 
taxing  laws  of  the  states.  And  it  was 
pointed  out  that  the  Federal  government 
taxed  not  only  foreign  bills,  but  domestic 
4)ills  and  promissory  notes,  whether  issued 


by  individuals  or  banks, — a  power  the  gov- 
ernment could  not  have,  it  was  said,  if 
bills  and  notes  were  commerce.  It  was 
finally  said:  "If  foreign  bills  may  thus  ' 
be  the  subject  of  state  regulation,  much 
more  so  may  contracts  of  insurance  against 
loss  by  fire." 

We  have  taken  the  trouble  to  make  this 
long  excerpt  from  the  opinion  because,  as 
we  have  said,  the  case  is  the  primary  one, 
and  because  its  argument  is  really  exhaust- 
ive of  the  general  principle.  We  shall  con- 
sider presently  whether  there  is  anything 
in  the  case  at  bar  which  takes  it  oat  of 
the  principle. 

In  Ducat  v.  Chicago,  a  law  of  Illinois 
came  up  for  review.  It  was  a  regulation 
of  insurance  companies  nbt  incorporated  by 
the  state,  and  required  their  agents  to  be 
licensed  upon  the  performance  of  certain^ 
conditions.  Subsequently,  by  the  act  in-g 
corporating  *  Chicago,  the  legislature  im-  * 
posed  on  all  foreign  insurance  a  tax  of  $2 
upon  the  $100,  and  at  that  rate  upon  the 
amount  of  all  premiums  which  should  be 
received.  It  was  made  unlawful  for  any 
company  to  transact  business  until  the 
payment  was  made.  The  state  supreme 
court  sustained  the  tax  and  this  court  af- 
firmed its  action,  resting  the  decision  on 
Paul  V.'  Virginia,  the  reasoning  of  which, 
it  was  said,  it  was  not  necessary  to  repeat. 

Liverpool  &  I*.  Life  k  F.  Ins.  Co.  v.  Mas* 
sachusetts.  The  subject  came  up  again  for 
consideration  in  passing  upon  a  statute  of 
Massachusetts  which  levied  a  tax  upon  all 
premiums  charged  or  received  by  any  fire, 
marine,  and  fire  and  marine  insurance  com- 
pany not  incor}forated  under  the  laws  of 
the  state.  The  law  was  sustained.  It  was 
said:  "The  case  of  Paul  v.  Virginia  de- 
cided that  the  business  of  insurance,  as 
ordinarily  conducted,  was  not  commerce, 
and  that  a  corporation  of  one  state,  hav- 
ing an  agency  by  which  it  conducted  that 
business  in  another  state,  was  not  engaged 
in  commerce  between  the  states." 

Fire  Asso.  of  Philadelphia  v.  New  York. 
A  statute  of  New  York  imposing  taxes  and 
conditions  upon  insurance  companies  of 
other  states  was  considered  and  sustained. 
Paul  V.  Virginia  was  cited  for  the  view 
that  "issuing  a  policy  of  insurance  is  not  a 
transaction  of  commerce." 

We  may  say  here  that  Paul  v.  Virginia 
was  also  cited  for  the  proposition  that  the 
right  of  a  foreign  corporation  to  do  busi- 
ness in  a  state  other  than  that  of  its 
creation  depends  wholly  upon  the  will  of 
such  other  state.  This  proposition,  it  was 
said,  was  sustained  by  previous  cases,  and 
it  has  been  flustainod  by  many  subsequent 
cases.  Necessarily  it  could  not  be  applied 
to  foreign  insurance  companies  if  the  busi- 
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utm  of  injnnkiiee  U  eommeroe.  In  other 
wordSy  that  right  eilsU  and  has  onlj  an 
exception,  as  was  said  in  Hooper  ▼.  Call- 
lomia,  155  U.  S.  048,  39  L.  ed.  297»  5 
^Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep. 
0  207^  ''where  a  corporation  created  by  one 
•  state  rests  its  right  to  enter* another  and 
to  engage  in  business  therein  upon  the 
Federal  nature  of  its  business.*'  And  that 
was  the  contention  in  Hooper  v.  California, 
asserting  the  invalidity  of  the  statute  of 
the  state  making  it  a  misdemeanor  for  any 
person  in  that  state  to  procure  insurance 
for  a  resident  in  the  state  from  an  insur- 
ance company  not  incorporated  under  its 
laws.  The  argument  was  that  in  as  much 
as  the  e<mtract  involved  was  one  for  marine 
insurance,  it  was  a  matter  of  interstate 
commerce,  and  as  such  beyond  the  reach 
of  state  authority,  and  included  among  the 
exceptions  to  the  rule.  It  wss  replied  by 
the  court:  "This  proposition  Involves  an 
erroneous  conception  of  what  constitutes 
interstate  commerce.  That  the  business  of 
insurance  does  not  generically  pertain  to 
such  commerce  has  been  settled  since  the 
case  of  Paul  v.  Virginia."  To  the  attempt 
to  distinguish  between  policies  of  marine 
insurance  and  policies  of  fire  insurance, 
and  thus  take  the  former  out  of  the  rule 
of  Paul  V.  Virginia,  it  was  answered:  ''It 
ignores  the  real  distinction  upon  which  the 
general  rule  and  its  exceptions  are  based, 
and  which  consists  in  the  difference  be- 
tween interstate  commerce  or  an  instru- 
mentality thereof  on  the  one  side  and  the 
mere  incidents  which  may  attend  the  carry- 
ing on  of  such  commerce  on  the  other." 
And  it  was  pointed  out  that  if  the  power 
to  regulate  interstate  commerce  applied  to 
all  of  the  incidents  of  such  commerce  and 
''to  all  contracts  which  might  be  made  in 
the  course  of  its  transaction,  that  power 
would  embrace  the  entire  sphere  of  mercan- 
tile activity  in  any  way  connected  with 
trade  between  the  states;  and  would  ex- 
elude  state  control  over  many  contracts 
purely  domestic  in  their  nature.''  And 
then,  sweeping  away  the  distinction  be- 
tween the  different  subject-matters  of  in- 
surance contracts,  and  the  different  events 
indenmified  against,  and  declaring  the 
principle  applicable  to  all  and  determina- 
^  tive  of  the  regulating  power  of  the  states 
g  over  all,  it  was  said :  "The  business  of 
«  insurance  is  not  commerce.  *  The  contract 
of  insurance  is  not  an  instrumentality  of 
eommeroe.  The  making  of  such  a  contract 
is  a  mere  incident  of  commercial  inter- 
eourse,  and  in  this  respect  there  is  no  dif- 
ference whatever  between  insurance  against  j 
fire  and  insurance  against  'the  perils  of 
the  sea.' " 
This   declaration  was   repeated  and  ap- 


pUed  in  Noble  ▼.  Mitchell,  164  U.  a  S68, 
41  L.  ed.  472,  17  Sup.  Ct.  Rep.  110,  and 
in  New  York  L.  Ins.  Co.  v.  Cravens,  178 
U.  S.  389,  44  L.  ed.  1116,  20  Sup.  Ct.  Rep. 
962.  The  latter  case  hss  special  applica- 
tion, for  the  plaintiff  in  error  here  was  the 
plaintiff  in  error  there,  and  the  case  con- 
cerned life  insurance  companies  and  their 
policies.  In  that  case  it  was  contended 
that  a  policy  of  mutual  life  insurance  was 
an  interstate  contract  and  the  parties 
might  choose  its  "applicatory  law."  The  con- 
tention was  made  in  many  ways  and  with 
great  amplitude  of  alignment  and  illustra- 
tion. It  was  urged  that  on  account  of  th<^ 
mutual  character  of  the  company  it  was 
the  administrator  of  a  fund  collected  from 
its  policy  holders  in  different  states  and 
countries  for  their  benefit.  And  the  extent 
of  the  business  was  displayed  by  a  stipu- 
lation of  the  parties  as  follows:  "That 
during  the  year  1886  and  prior  to  the  issu- 
ance of  the  policy  sued  upon,  the  amount 
of  policies  issued  by  defendant  to  citizens 
of  Missouri  was  $1,617,985,  and  the  amount 
of  insurance  in  force  on  the  lives  of  citi- 
zens of  Missouri  on  December  31st,  1886, 
was  $8,886,542,  and  the  total  amount  of 
policies  issued  by  defendant  in  said  year 
1886  was  $85,178,294,  and  the  total  amount 
of  policies  in  force  on  December  Slat,  1886, 
issued  by  defendant,  was  $304,373,540." 

It  was  also  urged  that  modern   life  in- 
surance had  taken  on  essentially  a  nation- 
al  and    international    character,   and    that 
when    Paul    v.    Virginia    was    decided    the 
business  was  "to  a  great  extent  local;  that 
is,    conducted   through    the    domestic    con- 
tracts by  stock  companies.    The  great  and 
commanding  organizations   of  the  present  g^ 
day  had  hardly  begun  the  amazing  develop- g 
ments  which  have  made  them*the  greatest* 
associations    of    administrative    trusts    of 
the  business  world." 

These  contentions  were  earnestly  made; 
the  reply  to  them  deliberately  meditated  and 
its  extent  fully  appreciated.  The  ruling  in 
Paul  V.  Virginia  and  other  cases  was  ap- 
plied. We  omitted  the  reasoning  by  which 
they  demonstrated,  we  said,  the  correctness 
of  their  conclusion.  We,  however,  repeated 
that  "the  business  of  insurance  is  not  com- 
merce. Tlic  contract  of  insurance  is  not  an 
instrumentality  of  commerce.  The  making 
of  such  a  contract  is  a  mere  incident  of 
commercial  intercourse,  and  in  this  respect 
there  is  no  difference  whatever  between  in- 
surance against  fire  and  insurance  against 
the  'perils  of  the  sea/"  and,  we  added, 
that  "against  the  uncertainty  of  man's 
mortality." 

In  Nuttint^  v.  Massachnc'^tts  a  statute  of 
the  state  was  sustained  whieh  required  a 
licensing  of  the  agent  of  a  foreign  Insuranea 
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06miMUi7  not  admitted  to  do  buBiness  in  the 
state,  and  made  it  a  crime  to  solicit  insur- 
ance of  a  resident  in  violation  of  the  stat- 
ute. The  principle  of  the  prior  cases  which 
we  have  referred  to  was  affirmed. 

This  detail  shows  what  the  cases  de- 
cided. Were  they  rightly  decided?  The 
reasoning  of  the  cases  anticipate  and  an- 
swer the  question,  and  it  would  rack  in- 
genuity to  attempt  to  vary  its  expression 
or  more  aptly  illustrate  it.  A  policy  of 
insurance,  the  cases  declare,  is  a  personal 
contract,  a  mere  indemnity,  for  a  consider- 
ation, against  the  happening  of  some  con- 
tingent event  which  may  bring  detriment  to 
life  or  property,  and  its  character  is  the 
same  no  matter  what  the  event  insured 
against,  whether  fire  or  hurricane,  acts  of 
man  or  acts  of  God,  storms  on  land  or 
storms  on  sea,  death  or  lessor  accident. 
The  same  event  may  involve  both  life  and 
property,  precipitating  the  obligation  of  the 
policies.  Nor  does  the  character  of  the 
contracts  change  by  their  numbers  or  the 
e  residence  of  the  parties.  The  latter  is  made 
•  much  of  in  this  case.  ItVas  made  much 
of  in  the  Cravens  Case.  The  effort  has 
been  to  give  a  special  locality  to  the  con- 
tracts and  determine  their  applicatory  law, 
and,  indeed,  to  a  centralization  of  control, 
to  employ  local  agents,  but  to  limit  their 
power  and  judgment.  To  accomplish  the 
purpose  there  is  necessarily  a  great  and 
frequent  use  of  the  mails,  and  this  is  elab- 
orately dwelt  on  by  the  insurance  com- 
pany in  its  pleading  and  argument,  it  be- 
ing contended  that  this  and  the  trans- 
mission of  premiums  and  the  amounts  of 
the  policies  constitute  a  "current  of  com- 
merce among  the  states."  This  use  of  the 
mails  is  necessary,  it  may  be,  to  the  cen- 
tralization of  the  control  and  supervision 
of  the  details  of  the  business;  it  is  not 
essential  to  its  character.  And  we  may 
say,  in  passing,  that  such  effort  has  led  to 
regulating  legislation,  but  that  it  cannot 
determine  its  validity  was  decided  in  the 
Cravens  Case.  See  also  Equitable  Life  As- 
sur.  Soc.  V.  Clements  (Equitable  Life  As- 
sur.  Soc.  V.  Pettus)  140  U.  S.  226,  36  L. 
ed.  497,  11  Sup.  Ct.  Rep.  822. 

This  legislation  is  in  effect  attacked  by 
the  contention  of  the  insurance  company. 
We  have  already  pointed  out  that  if  insur- 
ance is  commerce  and  becomes  interstate 
commerce  whenever  it  is  between  citizens 
of  different  states,  then  all  control  over 
it  is  taken  from  the  states,  and  the  legis- 
lative regulations  which  this  court  has 
heretofore  sustained  must  be  declared  in- 
valid. 

Thp  number  of  transactions  does  not  give 
the  business  any  other  character  than 
magnitude.    If  it  did,  the  department  store 


which  deals  with  trerj  article  which  ooven 
or  adorns  the  human  body,  or,  it  may  be^ 
nourishes  it,  would  have  one  character^ 
while  its  neighbor,  humble  in  tha  varie^ 
and  extent  of  ita  stock,  would  have  another. 
Nor,  again,  does  the  uae  of  the  mails  de- 
termine anything.  Certainly  not  that 
which  takes  place  before  and  after  the 
transaction  between  the  plaintiff  and  its 
agents  in  secret  or  in  regulation  of  their 
relations.  But  put  agents  to  one  side  and 
suppose  the  insurance  company  and  the  ap- 
plicant negotiating  or  consummating  a  con- in 
tract.  That  they  may*  live  in  different  f 
states  and  hence  use  the  mails  for  their 
communications  does  not  give  character  to 
what  they  do;  eannot  make  a  personal  con- 
tract the  transportation  of  commodities 
from  one  state  to  another,  to  paraphrase 
Paul  V.  Virginia.  Such  might  be  incidents 
of  a  sale  of  real  estate  (certainly  nothing 
can  be  more  immobile).  Its  transfer  may 
be  negotiated  through  the  mails  and  com- 
pleted by  the  transmission  of  the  consider- 
ation and  the  instrument  of  transfer  also 
through  the  mails. 

It  is  contended  that  the  policies  are  sub- 
ject to  sale  and  transfer,  may  be  used  for 
collateral  security  and  other  commercial 
purposes.  This  may  be,  but  this  use  of 
them  is  after  their  creation, — a  use  by  the 
insured,  not  by  the  insurer.  The  quality 
that  is  thus  ascribed  to  them  may  be 
ascribed  to  any  instrument  evidencing  a 
valuable  right.  The  argument  was  antici- 
pated in  Paul  V.  Virginia,  citing  Nathan 
V.  Louisiana,  where,  as  we  have  seen,  a  tax 
on  money  and  exchange  brokers  who  dealt 
in  the  purchase  and  sale  of  foreign  bills 
of  exchange  was  sustained  as  not  conflict- 
ing witli  the  constitutional  power  of  Con- 
gress to  regulate  commerce  among  the  states 
or  with  foreign  nations. 

It  is  contended  that  Paul  v.  Virginia  and 
the  cases  which  follow  it  must  be  limited, 
ns  it  is  contended  "the  facts  herein  did 
limit  them,  to  intrastate,  not  interstate, 
contracts,"  and  that  if  they  be  not  so  limited 
the  Lottery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep. 
321,  13  Am.  Crim.  Rep.  561,  and  Inter- 
national Text  Book  Co.  v.  Pigg,  217  U.  S. 
01,  64  L.  ed.  678,  27  L.R.A.(N.S.)  493,  80 
Sup.  Ct.  Rep.  481,  18  Ann.  Cas.  1103,  can- 
not stand. 

The  basis  of  this  contention  necessarily 
is  the  insistence  that  the  contracts  in  Paul 
V.  Virginia  and  the  succeeding  cases  were 
intrastate  contracts  while  the  contracts  in 
the  case  at  bar  are  interstate  contracts. 
But  this  is  a  false  characterization  of  the 
contracts.  The  decision  of  the  cases  is  that 
contracts  of  insurance  are  not  commerce  at 
all,  neither  state  nor  interstate.     This  la 
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g  tlie  obstacle  to  the  contention  of  the  hi6ur- 

•  EDce  company.  Thi^company  realizi'S  it  to 
be  an  obstacle  and  has  attempted  to  re- 
move it  by  detailing  the  manner  of  con- 
ducting its  business  as  demonstrating  that 
itB  policies  are  interstate  contracts.  We 
liave  replied  to  the  attempt  and  shown  that 
its  manner  of  business  has  no  such  efTect. 
It  follows  necessarily,  therefore,  that  neither 
the  Lottery  Case  nor  the  Pigg  Case  Ikn- 
pugns  the  authority  or  the  application  of 
the  cited  cases.  They,  the  Lottery  Case 
a.Tid  the  Pigg"  Case,  were  concerned  with 
transactions  which  involved  the  transpor- 
tation of  property,  and  were  not  mere  per- 
Bonal  contracts. 

There  are  cognate  cases  to  the  cited 
cases,  of  contracts  incident  to  commerce, 
but  not  of  themselves  commerce.  In  Wil- 
liams T.  Fears,  179  U.  S.  270,  45  L.  ed. 
186,  21  Sup.  Ct.  Rep.  128,  there  was  levied 
by  the  state  of  Georgia  a  tax  upon  each 
emigrant  agent  or  employer  or  employee  of 
such  agent,  doing  business  in  the  state. 
The  law  imposing  the  tax  was  attacked  as 
M.  violation  of  the  commerce  clause  of  the 
Constitution  of  the  United  States.  Com- 
merce was  defined,  quoting  Mr.  Justice 
Field,  in  Mobile  County  v.  Kimball,  102 
TJ.  S.  691,  702,  26  L.  ed.  238,  241,  to  "con- 
cist  in  intercourse  and  traffic,  including 
in  these  terms  navigation  and  the  trans- 
portation and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale,  and  ez- 
•change  of  commodities."  The  court  con- 
•flidered  the  definition  comprehensive  enough 
for  the  purpose  of  the  case,  and,  testing 
its  application,  said,  by  Mr.  Chief  Justice 
Fuller:  "These  agents  were  engaged  in 
biring  laborers  in  Georgia,  to  be  employed 
beyond  the  limits  of  the  state.  Of  course, 
transportation  must  eventually  take  place 
AB  the  result  of  such  contracts,  but  it 
•does  not  follow  that  the  emigrant  agent 
was  engaged  in  transportation."  The  con- 
•elusion  was  supported  by  cases,  among 
others,  Paul  v.  Virginia  and  Hooper  v. 
•California.  On  the  authority  of  the  same 
eases  and  New  York  L.  Ins.  Co.  v.  Cravens, 
in  Ware  k  Leland  v.  Mobile  County,  209 

^  U.  S.  405,  52  L.  ed.  855,  28  Sup.  Ct.  Rep. 

2  626,  14   Ann.  Cas.  1031,  it  was  held  that 

*  contracts  bv  brokers  for  the  sale  of* cotton 
for  future  delivery,  where  the  transactions 
were  closed  by  contracts  completed  and 
executed  in  one  state,  although  the  orders 
were  received  from  another  state,  were 
legally  subject  to  a  tax.  Such  contracts,  it 
was  said,  were  not  "the  subjects  of  inter- 
state commerce,  any  more  than  in  the  in- 
surance ca«es,  where  the  policies  are  ordered 
and  delivered  in  another  state  than  that  of 
ihe  residence  and  office  of  the  company." 

In  Engel  ▼.  O^alley,  219  U.  S.  128,  65 


f  L.  ed.  12«,  31  Sup.  Ct.  Rep.  190,  a  law  of 
New  York  forbade  individuals  or  partner- 
ships to  engage  in  the  business  of  receiv- 
ing deposits  of  money  for  safe-keeping  or 
for  the  purpose  of  transmiBsion  to  another, 
or  for  any  otlier  purpose,  without  a  license 
from  the  comptroller.  It  was  attacked  as 
a  violation  of  the  commerce  clause  of  the 
Constitution.  The  case  was  decided  to  be 
similar  in  principle  to  Ware  &  Leland  v. 
Mobile  County  and  Williams  v.  Fears,  aind 
the  law  was  sustained. 

Further  discussion,  we  think,  is  unneces- 
sary; and  we  have  gone  beyond  the  citing 
of  the  authoritative  cases  only  in  deference 
to  the  able  and  earnest  argument  of  coun* 
sel. 

Judgment  affirmed. 

Mr.  Justice  Hughes  and  Mr.  Jostiet 
Van  Devanter  dissent. 


cm  V.  8.  492) 

UNITED  STATES,  Plff.  in  Err^ 

V. 

JOHN  H.  CARTER. 

Courts  (S  385*)— Review  bt  Govxbnicsnt 
IN  Cbiminal  Cass— JuBisDicnoN. 

1.  The  decision  of  a  Federal  district  court 
quashing  as  "bad  in  law"  certain  counts  of 
an  indictment  purporting  to  charge  viola- 
tions of  U.  S.  Rev.  Stat.  §  5209,  U.  S.  Comp. 
Stat.  1901,  p.  3497,  is  not  reviewable  in  the 
Federal  Supreme  Court  under  the  act  of 
March  2,  1907  (34  Stat  at  L.  1246,  chap. 
2564 ) ,  as  based  upon  the  construction  of  the 
statute  on  which  the  indictment  was  found- 
ed,  since  such  ruling  may  as  well  have  rest- 
ed upon  the  opinion  of  the  court  as  to  the 
mere  insufficiency  of  the  indictment. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8S  1022-1025.  1031;    Dec.  Dig.  S  385.*] 

Courts  (§  385*)— Review  bt  Government 
IN  Criminal  Case— Jurisdiction. 

2.  The  Federal  Supreme  Court  will  not 
examine  the  entire  record  in  order  to  re- 
solve in  favor  of  its  appellate  jurisdiction 
a.  doubt  as  to  whether  a  ruling  of  a  district 
court,  quashing  certain  counts  of  an  in- 
dictment as  "bad  in  law,"  was  based  upon  a 
construction  of  the  statute  on  which  the  in- 
dictment was  founded,  within  the  meaning 
of  the  criminal  appeals  act  of  March  2,  1907, 
or  was  rested  upon  the  mere  insufficiency 
of  the  indictment. 

TBd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  1022-1025,  1031;    Dec.  Dig.  I  885.*] 

[No.  722.] 

Submitted  December  1,  1013.    Decided  De- 
cember 15,  1913. 


I 


N  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  North   Carolina  to  review  a  judgment 
quashing  as  "bad  in  law"  certain  counts  of 


*For  other  cases  see  same  topte  ft  I  nvmbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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*  an  indictmenl    BouniMed  for  want  of  ]u> 
lisdiction. 

Solicitor  General  Davlfl  for  plaintiff  in 
error. 

Messrs.  William  A.  Blount  and  Frauds 
„  B.  Carter  for  defendant  in  error. 

5  . 

•  Memorandum     opinion    by    Mr.     Chief 
Justice  White,  by  direction  of  the  court: 

At  the  threshold  we  must  consider  a  mo- 
tion to  dismiss.  Tlie  case  is  a  criminal  one 
oTer  which  we  have  only  the  jurisdiction 
conferred  by  the  criminal  appeals  act  (34 
Stat,  at  L.  chap.  2664,  p.  1246).  There 
^  were  two  indictments  containing,  the  one 
:  64  and  the^other  26  counts,  purporting  to 
charge  alleged  offenses  against  the  national, 
banking  laws  as  embodied  in  Rer.  Stat. 
i  6209,  U.  S.  Comp.  Stat  1901,  p.  3497.  On 
demurrer  the  court  quashed  43  of  the  counts 
because  they  were  "bad  in  law."  It  is  set- 
tled that  under  the  criminal  appeals  act  we 
have  no  authority  to  revise  the  mere  in- 
terpretation of  an  indictment,  and  are  con- 
fined to  ascertaining  whether  the  court  in 
a  case  under  review  erroneously  construed 
the  statute;  United  States  t.  Keitel,  211 
U.  S.  370,  63  L.  ed.  230,  29  Sup.  Ct.  Rep. 
123;  United  States  v.  Stevenson,  215  U.  S. 
190,  196,  64  L.  ed.  153,  166,  30  Sup.  Ct. 
Rep.  36.  Our  power  to  review  the  action 
of  the  court  then  in  this  case  can  alone  rest 
upon  the  theory  that  what  was  done 
amounts  to  a  construction  of  the  statute. 
But  it  is  obvious  that  the  ruling  that  the 
counts  which  were  quashed  were  bad  in 
law  did  not  necessarily  involve  a  construc- 
tion of  the  statute,  and  may  well  have  rest- 
ed upon  the  opinion  of  the  court  as  to  the 
mere  insufficiency  of  the  indictment. 

It  is,  however,  insisted  on  behalf  of  the 
United  States  that  by  referring  to  the 
counts  which  were  held  good,  and  compar- 
ing them  with  those  which  were  quashed, 
by  a  process  of  exclusion  and  inclusion,  it 
will  be  possible  to  ascertain  that  the  action 
of  the  court  was  based  upon  a  construction 
of  the  statute,  and  we  are  asked  to  review 
the  case  upon  this  theory.  At  best,  this 
proposition  amounts  to  the  contention  that 
in  every  case  where  there  is  doubt  as  to 
whether  the  court  construed  the  statute  or 
interpreted  the  indictment,  such  doubt 
should  be  solved  by  an  examination  of  the 
entire  record.  But  the  right  to  a  review 
in  a  criminal  case,  being  controlled  by  the 
general  law,  it  follows  that  a  case  cannot 
be  brought  within  the  control  of  the  special 
rule  provided  by  the  criminal  appeals  act 
unless  it  clearly  appears  that  the  ex- 
ceptional, and  not  the  general,  rule  applies. 
Aside  from  this  consideration,  we  cannot 
give  our  approval  to  the  suggestion  made 
by  the  government,  since  in  effect  it  vir- 
-  iually  calls  upon  us  to  analyze  and  con- 


strue the^indictmcnt  as  a  prerequisite  basii* 
for  the  exertion  of  the  limited  power  to  re- 
view the  action  of  the  court  in  interpreting 
the  statute.  Indeed,  to  follow  the  sugges* 
tion  would  be  to  frustrate  the  purposes 
which  manifestly  the  jurisdictional  act  was 
enacted  to  accomplish;  because  the  intent 
to  expedite  in  criminal  cases  the  decision  of 
questions  involving  statutory  construction 
which  was  plainly  one  of  the  ends  for  which 
the  law  was  intended  would  be  of  littie 
avail  if  the  right  to  review  be  extended  by 
implication  so  as  to  embrace  cases  not  with- 
in the  purview  of  the  statute,  thereby  multi- 
plying appeals  and  delaying  the  speedy  de- 
cision of  such  cases.  Besides,  we  think,  in 
consequence  of  the  ambiguity  of  the  ruling, 
a  case  like  this  is  not  within  the  scope  of 
the  fundamental  evil  intended  to  be  guarded 
against  by  the  reviewing  statute;  that  ii» 
to  afford  a  direct  and  immediate  remedy 
to  correct  an  erroneous  construction  of  a 
statute  before  final  judgment^  and  thus  to 
prevent  the  harm  which  otherwise  might 
result  by  the  application  of  the  construc- 
tion to  other  cases,  if  the  power  to  review 
could  only  be  exerted  after  final  judgment. 

To  suggest  that  if  the  mere  form  in  which 
a  ruling  is  clothed  be  made  the  test  of  the 
power  to  review,  it  will  result  that  the 
exertion  of  the  authority  may  be  rendered 
unavailing  in  every  case,  is  without  founda- 
tion. It  is  not  to  be  assumed  that  trial 
courts  will  not  seek  rightfully  to  discharge 
their  duty.  But,  even  if  it  were  possible  to 
indulge  in  such  an  assumption,  to  do  so 
would  disregard  the  power  which  exists  as 
an  incident  to  the  exercise  of  appellate 
jurisdiction  to  compel,  in  a  case  which  re- 
quires it,  such  action  as  will  prevent  a  de- 
struction of  or  render  practically  unavail- 
ing the  reviewing  power.  There  can  be, 
however,  no  ground  in  this  case  for  in- 
dulging the  forebodings  which  we  have  just 
answered,  because  there  is  nothing  In  the 
record  showing  any  request  made  to  the 
trial  court  for  an  expression  of  opinion  in^ 
such  form  as  to  manifest  dearly  whether  its§ 
action  proceeded  upon  a^construction  of  the* 
statute,  or  merely  upon  the  meaning  which 
was  given  to  the  indictment.  In  saying  this 
we  are  not  unmindful  of  the  fact  that  it  is 
stated  in  the  brief  for  the  United  States 
that  when  a  bill  of  exceptions  was,  after 
the  trial,  presented  to  the  court  for  settle- 
ment, a  request  was  made  and  refused  for 
a  more  specific  statement  of  the  reasons 
V7hich  led  to  the  quashing  of  the  accounts 
of  the  indictment.  But,  obviously,  the  re- 
fusal to  grant  a  request  made  at  the  time 
and  under  the  circumstances  stated  affords 
no  resAon  for  an  exertion  of  a  power  to  re- 
view which  we  do  not  possess. 

Dismissed  for  want  of  jurisdiction. 
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DANIEL  W.  BAKER,  Pl3,  in  Err., 


BAKER  T.  WASENER. 
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BRAINERD  H.  WARNER.     (No.  41.) 


DANIEL  W.  BAKER,  Plflf.  in  Err., 

V. 

BRAINERD  H.  WARNER.     (No.  42.) 


Libel  awd  Slandeb  (J  10*)— Public  Of- 
ficial—Publication  Not  Libelous  Fsb 

SB. 

1.  A  newspaper  eommunieation  from  a 
candidate  for  public  office  in  which,  after 
referring  to  the  district  attorneT^s  attend^ 
ance  ^  at  a  conference  of  the  candidate's 
enemies  to  determine  '*what  ammunition 
was  needed  to  defeat  him,"  he  inquires, 
••Where  does  the  money  come  from  in  the 
contest?"  following  such  inquiry  imme- 
diately with  the  question,  "How  about  the 
race  track?"  is  not  libelous  per  se  of  the 
district  attorney. 

[Bd.  Note.— For  other  cases,  see  Libel  and. 
Blander.  Cent  Dig.  {{  41.  91-96:   Dec.  Dig.  1 10.*} 

JUDQICERT   (I  263*)— AbBEST  —  CONSTBUC- 
TION    OF    FLEADIN08. 

2.  The  pleadings  will  be  liberally  con- 
strued on  a  motion  in  arrest  of  judgment 
entered  on  a  verdict  in  favor  of  plaintiflf 
in  an  action  for  libel,  and  the  plaintiff  be 
given  the  benefit  of  every  implication  that 
can  be  drawn  therefrom  in  his  favor,  and 
for  that  purpose  sentences  and  paragraphs 
may  be  transposed  and  the  allegations  in 
one  part  of  the  complaint  be  aided  by  those 
in  another,  and  if,  taken  together,  they 
show  the  existence  of  facts  constituting  a 
good  cause  of  action,  defectively  spt  forth 
or  improperly  arranged,  the  motion  in  ar- 
rest will  be  denied. 

[Ed.  Note.— For  other  caaes,  see  Judgment, 
Cent.  Dig.  8S  468-480;    Dec  Dig.  fi  263.*] 

Pleading  (|  433*>— Defect-Cube  by  Veb- 

DICT. 

3.  General  statements  in  the  innuendo  in 
the  complaint  in  an  action  for  publishing 
a  statement  concerning  a'  public  official 
which  was  not  libelous  per  se,  that  defend- 
ant, who  was  put  on  notice  of  the  extrinsic 
facts  surrounding  the  publication,  meant  to 
charge  plaintiff  with  corruption  in  office, 
will,  after  verdict  in  the  latter's  favor,  be 
treated  as  substantive  allegations  of  fact, 
given  by  transposition  their  proper  posi- 
tion in  inducement  or  colloquium. 

[Ed.  Note.— For  other  eases,  see  Pleading.  Cent. 
Dig.  88  1451-1477;    Dec.  Dig.  8  433.*] 

CouBTS  (i  388*)— Appeal  —  Scope  of  Re- 
view—Kendebinq  Pbopeb  Judgment. 

4.  The  Federal  Supreme  Court  is  not  lim- 
ited to  a  consideration  of  the  points  pre- 
sented by  plaintiff  in  error  on  a  writ  of 
error  to  the  District  of  Columbia  court  of 
appeals  to  review  a  judgment  which  re- 
versed a  judgment  of  the  supreme  court  of 
the  District,  but  must  enter  the  judgment 
which  should  have  been  rendered  by  the 
court  below  on  the  record  then  before  it. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  98  1038-1040 :   Dec.  Dig.  9  888.*] 


Libel  and  lSLAih>Elt  (f  jlJ3-*)— Jubt  Ques- 

TZOIT'— A&rBlOUOUS    LiA^OUAGE. 

6.  Whether   Words   not    libelous   per   ae 

import  a  defamatory  meaning  is  a  question 

of  fact  for  the  jury  where,  in  the  lieht  of 

the  extrinsic  facts  averred,  the  woras  are 

susceptible  of  such  a  construction. 

[Bd.    Note.— For   other   cases,   see    Llbet    and' 
Slander,  Cent.  Dig.  88  866-861 ;    Dec.  Dig.  9  12J.-') 

[Nos.  41  and  42.]  ^ 

Argued  November  5,  1013.    Decided  Decem- 
ber 22,  1913. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg: 
ment  which  reversed  a  judgment  of  the  Su- 
preme Court  of  the  District  in   favor  of 
plaintiff  in  i^n  action  for  libeL    Also 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District  in  arrest  of  the 
original  judgment.  Reversed  and  remanded 
for  a  new  triaL 
See  same  case  below,  36  App.  D.  C.  493. 

Statement  by  Mr.  Justice  Lamar:  g 

*The  plaintiff,  Baker,  United  States  dis-* 
trict  attorney  for  the  District  of  Columbia, 
sued  the  defendant,  Warner,  for  libel.  Brief- 
ly stated,  the  complaint  charges  that:  ^ 

The -Washington  Jockey  Club  owned  a  raceg 
track* in  the  District  where  races  were  run* 
and  bets  were  made  and  in  January,  1908, 
the  plaintiff,  aa  district  attorney,  had  ob- 
tained from  the  grand  jury  an  indictment 
charging  one  Walters  with  betting  at  this 
race  track,  contrary  to  the  statute  against 
gaming  in  the  District.  A  demurrer  was 
filed,  which  was  sustained  on  March  11» 
1908, — ^the  court  holding  that  the  laying  of 
bets  on  horse  races,  at  this  track,  .was  not  a 
violation  of  the  act  of  Congress,  which,  aa 
appears  by  reference  to  the  statute  (D.  C. 
Code,  §  869,  31  Stat,  at  L.  p.  1331,  chap. 
854),  only  prohibited  such  betting  and  book- 
making  within  1  mile  of  the  boundaries  of 
the  cities  ot  Washington  and  Georgetown. 
The  plaintiff  immediately  took  an .  appeal 
from  this  judgment  in  order  that  the  court 
of  appeals  might  determine  whether  such 
betting  at  such  place  was  a  violation  of  the 
gaming  law  of  force  in  the  District. 

Shortly  after  the  appeal,  the  Spring  Meet 
of  the  Jockey  Club  began,  being  advertised 
to  continue  until  April  14th.  On  the  open- 
ing days  of  the  Meet  there  were  book- 
making  and  betting;  but  the  complainant 
alleges  that  the  plaintiff,  "conforming  him- 
self, as  it  was  his  duty  to  do,  to  the  law  as  - 
judicially  construed  by  the  supreme  court 
of  the  District,  did  not  issue  warrants  for 


*For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezea 
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the  arrest  of  or  present  to  the  grand  jury 
any  persons  for  betting  on  the  horse  races.^ 

It  is  further  allq^d  that  at  this  time 
Warner  was  a  candidate  against  Pearre  for 
the  nomination  for  Congress  from  Mary- 
land, and»  on  March  28th,  Warner  composed 
and  publishedi  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  the  office  of  the 
plaintiff,  in  a  Washington  newspaper,  a 
certain  false  and  defamatory  libel.  The  ar- 
ticle need  not  be  set  out  at  length,  but  the 
communication,  after  characterizing  a  speech 
by  his  opponent  as  undignified,  proceeded 
to  say  that  it  was  not  wanting  in  dignity  so 
much  as  for  a  judge  of  the  District, 
I  "who,  with  the  United  States  district  at- 
•  tomey  (meaning  the  *  plaintiff),  went  to 
Rockville  (meaning  the  town  of  Rockville, 
county  of  Montgomery,  state  of  Maryland) 
last  Saturday  (meaning  Saturday,  the  21st 
day  of  March  a.  d.  1908)  to  attend  a  confer- 
ence of  Mr.  Warner's  (meaning  defendant's) 
enemies,  and  determine  what  ammunition 
was  needed  to  defeat  him. 

"The  question  now  is.  Where  does  the 
money  come  from  in  the  contest  against  Mr. 
Warner t  (meaning  the  defendant.) 

"How  about  the  race  track! 

Lawyer.** 
"meaning  thereby,  •  •  •  that  the  said 
plaintiff  entered  into  a  conference  with 
others  for  the  purpose  of  determining  what 
funds  were  necessary,  and  how  same  should 
be  raised,  to  be  used  in  the  campaign  in  be- 
half of  Pearre,  and  meaning  .  .  .  that 
the  plaintiff  was  and  is  corrupt,  in  not  pre- 
senting to  the  grand  jury  and  prosecuting 
before  the  courts  of  the  District,  persons 
laying  bets  upon  the  contests  at  the  race 
track,  in  consideration  of  contributions  of 
money  in  the  contest  against  the  defendant 
from  some  company  or  person  interested  in 
the  race  track  or  the  contests  carried  on 
thereon." 

The  defendant  filed  a  general  denial,  and, 
after  a  trial,  there  was  a  verdict  in  favor  of 
the  plaintiff.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  overruled  and 
the  case  taken  to  the  court  of  appeals,  which 
held  not  only  that  reversible  error  had  been 
committed,  but  that  the  judgment  should 
have  been  arrested.  In  Ko.  41  the  case  is 
here  on  a  writ  to  review  that  ruling.  To 
avoid  any  question  as  to  the  finality  of 
that  judgment  of  the  court  of  appeals  plain- 
tiff sued  out  another  writ  of  error  (No.  42) 
after  the  judgment  had  been  arrested  in  the 
trial  court. 

^      Messrs.  Frank  J.  Hogan  and  Henry  E. 
g  Davis  for  plaintiff  in  error. 
•    *  Messrs.   J.    J.    Darlington    and   W.    C. 
Sullivan  for  defendant  in  error. 


Mr.  Justice  liamar,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  plaintiff,  who  was  United  States  dis- 
trict attorney  for  the  District  of  Columbia, 
sued  the  defendant  in  an  action  for  libel, 
and  recovered  a  verdict  for  $10,000.  The 
court  of  appeals  (36  App.  D.  C.  493)  held 
that  the  judgment  should  have  been  arrest- 
ed, for  the  reason  that  the  publication  was 
not  libelous  per  «c,  and  was  not  shown  to 
be  defamatory  by  any  averment  of  fact  in 
the  inducement  or  in  the  colloquim. 

The  publication  was  not  libelous  per  se. 
The  meaning  of  the  article  and  person  to 
whom  it  referred  was  so  ambiguous  that,  in 
order  to  constitute  a  cause  of  action,  it 
was  necessary  to  set  out  extrinsic  facts, 
which,  when  coupled  with  the  words,  would 
show  that  the  writer  charged  the  plain- 
tiff with  corruption  in  office.  Accordingly, 
the  plaintiff,  in  the  inducement,  averred  that 
he  was  district  attorney,  charged  with  the 
duty  of  prosecuting  violators  of  the  law 
against  gaming,  and  had  procured  an  in- 
dictment against  one  for  betting  at  the 
Washington  Jockey  Club,  which  indictment 
had  been  quashed,  and,  pending  the  appeal, 
and  conforming  to  the  ruling  of  the  court, 
he  had  instituted  no  other  prosecutions: 
That,  under  these  circumstances,  the  de- 
fendant had  published  of  and  concerning 
the  plaintiff,  the  article  which  is  set  out  in 
the  complaint. 

There  were  general  allegations  that  tho 
article  was  written  concerning  the  plaintiff 
in  his  office  as  district  attorney,  together 
with  general  statements  in  the  innuendo 
that  the  defendant  meant  to  charge  him  with 
corruption  In  office.  There  was,  however, 
no  distinct  averment  as  to  the  meaning  ofa 
those  particular  phrases  in  the*publication* 
on  which  the  cause  of  action  was  really 
based.  The  court  of  appeals  thereupon  sus- 
tained the  defendant's  contention  that  the 
complaint  was  defective  because  of  the  fail- 
ure specifically  to  allege  what,  as  a  fact, 
the  words  meant,  and  to  whom  they  referred, 
(t  further  held  that  the  absence  of  such 
specific  averments  was  not  supplied  by  the 
sreneral  statement  in  the  innuendo  that  the 
defendant  meant  to  charge  the  plaintiff  with 
a  crime.  This  was  based  on  the  rule  that 
it  is  not  the  office  of  the  innuendo  to  set  out 
facts,  but  rather  to  explain  what  is  ambigu- 
ous, or  to  state  a  conclusion  which,  to  be 
effective,  must  be  supported  by  averments, 
definitions,  references,  or  other  facts  alleged 
in  traversable  form  in  inducement  and  col- 
loquium. It  is,  however,  unnecessary  to 
discuss  the  sufficiency  of  the  complaint, 
which,  even  if  defective,  was  amendable. 
The  defendant  did  not  demur,  but  joined  is- 
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me,  tlie  eaae  was  tried  by  a  jury,  a  Terdict 
for  the  plaintiff  was  rendered,  judgment  was 
entered,  and  U.e  defendant  then  moved  in 
arrest. 

Such  motions  are  not  favored.  In  con- 
sidering them,  courts  liberally  construe  the 
pleadings,  giving  the  plaintiff  the  benefit  of 
every  implication  that  can  be  drawn  there- 
from in  his  favor.  Sentences  and  para- 
graphs may  be  transposed.  The  allegations 
in  one  part  of  the  complaint  may  be  aided 
by  those  in  another,  and  if  taken  together, 
they  show  the  existence  of  facts  constituting 
a  good  cause  of  action,  defectively  set  forth 
or  improperly  arranged,  the  motion  in  ar- 
rest will  be  denied. 

In  the  present  ease  the  defendant  was  put 
on  notice  of  the  extrinsic  facts  surrounding 
the  publication.  The  statements  in  the  in- 
nuendo, even  if  misplaced,  may,  after  ver- 
dict, be  treated  as  substantive  allegations  of 
fact,  given  by  transposition  their  proper 
position  in  inducement  or  colloquium.  The 
verdict  cured  the  defects,  if  any,  in  the  com- 
^plaint,  and  made  it  improper  to  arrest  the 
a  Judgment.  Stanley  v.  Brit,  Mart.  &  Y.  222 ; 
•  H'Claughry  v.  Wetmore,  6  Johns.  82,  6  Am. 
Dec  194;  Brittain  v.  Allen,  13  N.  C.  (2 
Dev.  L.)  124;  Tuttle  v.  Bishop,  30  Conn. 
80;  Nestle  v.  Van  Slyck,  2  Hill,  282.  In 
answer  to  these  decisions  the  defendant  cites 
Ryan  v.  Madden,  12  Vt.  55,  and  other  cases, 
to  support  his  contention  that  the  motion 
in  arrest  should  have  been  granted.  But 
those  decisions  announce  what,  in  Bloss  v. 
Tobey,  2  Pick.  330,  was  admitted  to  be  a 
hard  and  technical  rule,— one  which,  we 
think,  has  been  modified  by  modern  and 
more  liberal  rules  of  pleading  and  practice 
la  the  Federal  courts  and  in  those  of  most 
of  the  states. 

The  plaintiff,  Baker,  had  a  judgment  in 
the  trial  eourt.  The  defendant,  Warner, 
took  the  case  to  the  court  of  appeals  on 
various  grounds,  most  of  which  were  sus- 
tained. The  plaintiff  then  brought  the  case 
here,  assigning  error  on  some  of  those  rul- 
ings, but  not  on  others.  But  we  are  not 
limited  to  a  consideration  of  the  points  pre- 
sented by  the  plaintiff,  but,  this  being  a 
writ  of  error  from  an  intermediate  appel- 
late tribunal,  must  enter  the  judgment 
which  should  have  been  rendered  by  the 
oourt  below  on  the  record  then  before  it. 

While  we  reverse  the  order  to  arrest  the 
Judgment,  we  affirm  the  ruling  of  the  court 
of  appeals  that  there  was  an  erroneous  in- 
struction on  a  matter  material  to  the  case 
and  harmful  to  the  defendant.  The  trial 
Judge,  summarizing  the  facts,  charged  that 
34  8.  C— 12. 


if  the  jury  found  from  the  evidence  that 
plaintiff  was  district  attorney;  that  in  the 
District  there  was  a  race  track  where  races 
were  run  and  bets  were  made,  which  some 
claimed  could  have  been  prevented  by 
prosecutions  instituted  by  the  plaintifT, 
and  that  he  did  not,  in  fact,  prosecute  such 
persons;  if  Warner  was  a  candidate  for 
Congress,  and  the  plaintiff  supported 
Pearre,  his  opponent,  and  the  defendant, 
Warner,  wrote  and  procured  the  publication 
of  the  article  set  out  in  the  complaint, 

"then  you  are  instructed,  as  matter  of 
law,  that  the  said  article  is  libelous  andS 
your* verdict  should  be  for  the  plaintiff,* 
and  the  only  question  for  your  determina- 
tion is  what  amount  of  damages  the  plain- 
tiff is  entitled  to  recover  by  reason  of  the 
publication  of  said  article." 

This  was  error,  since  it  was  for  the  jury, 
•and  not  for  the  court,  to  determine  the 
meaning  of  ambiguous  language  in  the  pub- 
lished article.  Where  words  are  libelous 
per  »e  the  judge  can  so  instruct  the  jury, 
leaving  to  them  only  the  determination  of 
the  amount  of  damages.  Where  the  words 
are  not  libelous  per  se,  and,  in  the  light 
of  the  extrinsic  facts  averred,  could  not 
possibly  be  construed  to  have  a  defamatory 
meaning,  the  judge  can  dismiss  the  declara- 
tion on  demurrer,  or,  during  the  trial,  may 
withdraw  the  case  from  the  jury.  But 
there  is  a  middle  ground  where,  though  the 
words  are  not  libelous  per  se,  yet,  in  the 
light  of  the  extrinsic  facts  averred,  they 
are  susceptible  of  being  construed  as  hav- 
ing a  defamatory  meaning.  Whether  they 
have  such  import  is  a  question  of  fact.  In 
that  class  of  cases  the  jury  must  not  only 
determine  the  existence  of  the  extrinsic  cir- 
cumstances, which  it  is  alleged  bring  to 
light  the  concealed  meaning,  but  they 
must  also  determine  whether  those  facta 
when  coupled  with  the  words,  make  the 
publication  libelous.  Van  Vechten  v.  Hop- 
kins, 6  Johns.  219,  4  Am.  Dec  339.  The 
meaning  of  the  words  was  in  dispute, 
and  as  that  issue  of  fact  was  not  submitted 
to  the  triers  of  fact,  a  new  trial  must  be 
ordered. 

This  conclusion  makes  it  unnecessary  to 
consider  the  other  questions  in  the  case. 
The  judgments  of  the  Court  of  Appeals  are 
reversed  and  the  cases  are  remanded  to  that 
court  with  directions  to  reverse  the  judg- 
ments of  the  Supreme  Court  of  the  District 
of  Columbia,  and  to  remand  the  case  to 
that  court,  with  directions  to  grant  a  new 
trial,  and  for  further  proceedings  in  con* 
formity  with  this  opinion. 
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HA30N    JOHN,    Guardian,    etc.,    Plflf.    in 

Err., 

V. 

LEWIS  PAULLIN  et  al. 

Courts  (§  394*)— Erbob  to  Statb  Ooubt— 
Fbdebal  Question—Dismissal  Bblow. 

1.  A  judgment  of  the  supreme  court  of 

the  state  of   Oklahoma,  dismissing  for  a 

defect  in  the  parties  a  writ  of  error  sued 

out  to  review  a  judgment  of  the  district 

«ourt  of  that  state  in  a  ease  transferred  to 

the  latter  court  from  a  Federkl  court  for 

the  Indian  territory,  under  the  combined 

operation  of  the  enabling  act  of  June  16, 

1906  (34  Stat  at  L.  267,  chap.  3336),  and 

jof  the  state   Constitution,  turned  upon   a 

xjuestion  of  locAl  law,  and  is  not  reviewable 

in  the  Federal  Supreme  Court. 

rSd.  Note.— For  other  cases,  see  Courts,  Cent 
Dfg.  H  1049.1077;   Dec.  Dig.  S  394.*] 

<3ouBTS  (§  363*)— Statb  Laws— Appbllatb 
Pbocedube. 

2.  The  state  laws  and  practice  relative 

to  the  jurisdiction  of  its  appellate  courts, 
the  mode  and  time  of  invoking  that  juris- 
.diction,  and  the  rules  of  practice  to  be 
applied  in  its  exercise,  are  no  less  appli- 
>cable  when  Federal  rights  are  in  rontro- 
Tersy  than  when  the  case  turns  entirely 
upon  questions  of  local  or  general  law. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  939-949 :    Dec.  Dig.  8  363.*] 

•CouBTs  (i  363*)— State  Laws— Appellatb 
Pboceduee. 
8.  The     regulations     governing     appeals 

^rom  the  Federal  courts  in  the  Indian  ter- 
ritory prescribed  by  the  act  of  March  3, 
1905  (33  Stat,  at  L.  1081,  chap.  1470), 
§  12,  did  not  and  could  not  govern  an  at- 
tempt to  secure  a  review  in  the  Oklahoma 
supreme  court  of  a  judgment  of  a  district 
4:ourt  of  that  state  in  a  case  which  had 
\>een  transferred  to  the  latter  court  from 
a  Federal  court  in  the  Indian  territory, 
^pon  the  admission  of  Oklahoma  into  the 
Union. 

[Bd.  Note.— For  other. cases,  see  Courts  Cent, 
^ig.  88  939-949 ;    Dec.  Dig.  S  363.*] 

[No.  106.J 

JLrgued  and  submitted  December  8  and  9, 
1913.    Decided  December  22,  1913. 

IN  EKROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judg- 
ment dismissing,  for  a  defect  in  the  par- 
ties, a  writ  of  error  to  the  District  Court  of 
Bryan  County,  in  that  state,  bringing  up 
^or  review  a  judgment  in  an  action  to  re- 
move a  cloud  on  title.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below,  24  Okla.  036,  104 
Pac  365;  on  rehearing,  24  Okla.  642,  106 
Pac.  838. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £dward  F.  GoUaday  and  Na- 
.poleon  B.  Maxey  for  plaintiff  in  error. 

Messrs.  W.  T.  Sprowls,  V.  B.  Hays,  and 
Robert  Crockett  for  defendants  in  error. 
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♦  Mr.  Justice  Van  Devantcif  delivered  thee 
opinion  of  the  court: 

Our  jurisdicftion  in  this  case  is  challenged 
by  a  motion  to  dismiss.  The  case  was  be- 
gun in  the  Uiiited  States  court  for  the 
central  district  of  the  Indian  territory, 
and  was  pending  in  that  court  when  the 
territory  of  Oklahoma  and  the  Indian  ter- 
ritory were  admitted  into  the  Union  as 
the  state  of  Oklahoma.  Under  the  com- 
bined operation  of  the  Oklahoma  enabling 
act  (34  Stot.  at  L.  267,  chap.  3336;  Id. 
1286,  chap.  2911)  and  the  state  constitu- 
tion (see  Benner  v.  Porter,  9  How.  235, 
246,  13  L.  ed.  119,  124),  the  case  was  then 
transferred  to  the  district  court  of  Bryan 
county,  where  a  trial  resulted  in  a  judg- 
ment determining  the  matters  in  con- 
troversy, which  turned  in  part  upon  the 
validity;  under  the  laws  of  the  United 
States,  of  certain  deeds  and  leases  executed 
by  an  Indian  allottee,  since  deceased.  The 
guardian  of  two  minor  heirs  of  the  allottee 
had  intervened  in  the  cause,  had  asserted 
the  invalidity  of  all  the  deeds  and  leases,^ 
an4.*had  se^  up  a  claim  to  the  property  in* 
question  as  against  the  other,  parties;  but , 
this  claim  was  rejected,  and  the  guardian 
sought  to  have  the  judgment  reviewed  and 
reversed  by  the  supreme  court  of  the  state. 
That  court  held  that  some  of  the  parties 
below,  whose  presence  in  the  appellate  pro- 
ceeding was  essential,  had  not  been  brought 
into  that  proceeding,  or  voluntarily  ap- 
peared' therein,  in  accordance  with  the  law 
of  the'  state,  and  upon  that  ground  dis- 
missed the  proceeding,  24  Okla.  636,  104 
Pac«  365,  106  Pac.  848.  The  guardian  then 
sued  out  the  present  writ  of  error. 

As  the  supreme  court  of  the  state  did  not 
pass  upon  the  merits  of  the  case  or  upob 
the  correctness  of  any  of  the  rulings  below, 
but,  on  the  contrary,  held  that  it  was  power- 
less to  do  so  because  its  appellate  jurisdie- 
tion  was  not  invoiced  in  accordance  with 
the  laws  of  the  state,  we  do  not  perceive 
any  theory  upon  which  its  judgment  of  dis- 
missal may  be  reviewed  by  us  consistently 
with  the  familiar  limitations  upon  our  au- 
thority. See  Rev.  Stat.  §  709,  U.  S.  Comp. 
Stat.  1901,  p.  575;  Judicial  Code,  §  237 
[36  Stat,  at  L.  1156,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  227].  Certainly  no 
Federal  right  was  denied  by  that  court, 
and  if,  as  was  held  by  it,  its  appellate  juris- 
diction was  not  properly  invoked,  no  Fed* 
eral  question  was  before  it  for  decision. 

Without  any  doubt  it  rests  with  each 
state  to  prescribe  the  jurisdiction  of  its 
appellate  courts,  the  mode  and  time  of  in- 
voking that  jurisdiction,-  and  the  rules  of 
practice  to  be  applied  in  its  exercise;  and 
the  state  law  and  practice  in  this  regard 
are  no  less  applicable  when  Federal  rights 


*For  other  cases  sm  sams  topic  A  S  ihtmbbb  in  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indezea 
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are  in  controveray  than  when  the  ease  tarns 
entirely  upon  questions  of  local  or  general 
law.  Callan  ▼.  Bransiord»  339  U.  S.  197, 
35  L.  ed.  144|  11  Sup.  Ct.  Rep.  519;  Brown 
T.  Massachusetts,  144  U.  8.  573,  30  L.  ed. 
546,  12  Sup.  Ct.  Rep.  757;  Jaeohi  ▼.  Ala- 
bama, 187  U.  S.  138,  47  L^  ed.  106,  23  Sup. 
Ct.  Rep.  48;  Hulbert  ▼.  Chicago,  202  y.  S. 
275,  281,  50  L.  ed.  1026,  1028,  26  Sup.  Ct. 
Rep.  617;  Newman  ▼.  Gates,  204  U.  S.  89, 
51  L.  ed.  385,  27  Sup.  Ct.  Rep.  220;  Chesa^ 
peake  A  0.  R.  Co.  ▼.  McDonald,  214  U.  S. 
191,  195,  53  L.  ed.  963,  965,  29  Sup.  Ct 
Rep.  546. 

Bat  it  is  said  that  ttkt  proceedings  by 
which  it  was  attempted  to  secure  a  review 
^  oi  the  Judgment  of  the  trial  court  should 
tt  have  been  tested  by  the  act  of  Congress  of 
•  March  3,  1905,  33  Stat,  at  L.  1081,  chap. 
1479,  I  12»  and  that  the  supreme  court 
of  the  state  erred  in  holding  otherwise. 
We  cannot  accede  to  the  contention.  The 
act  of  1905,  §  12,  related  to  the  review  of 
judgments  rendered,  in  the  courts  tem- 
porarily established  by  Congress  in  the  In- 
dian territory,  and  had  no  application  to 
judgments  rendered  after  statehood  in  the 
eourta  of  the  state.  Besides,  the  mode  of 
■ubjecting  the  judgments  of  the  state's  sub- 
ordinate courts  to  review  in  its  supreme 
court  was  a  matter  of  local  concern  only, 
and  not  within  the  control  of  Congress. 
See  Coyle  v.  Smith,  221  U.  S.  559,  55  L.  ed. 
853,  31  Sup.  Ct.  Rep.  688. 

The  state  Constitution  provided  (art. 
7,  I  8)  that  the  appellate  jurisdiction  of 
the  supreme  court  should  be  invoked  in  the 
manner  prescribed  by  the  laws  of  the  ter- 
ritory of  Oklahoma,  until  the  state  legisla- 
tor e  should  provide  otherwise,  and  also 
(art  25,  §  2)  that  the  laws  of  the  territory 
of  Oklahoma,  not  repugnant  to  the  state 
Constitution  or  locally  inapplicable,  should 
be  extended  over  the  new  state,  which  em- 
braced the  Indian  territory  as  well  as  the 
territory  of  Oklahoma.  When  the  state 
was  admitted  into  the  Union  the  territory 
of  Oklahoma  had  a  full  complement  of  laws 
regulating  appellate  proceedings.  Wil- 
son's Rev.  &  Anno.  Stat  1903,  §§  4732 
et  seq.  It  was  by  these  constitutional  pro- 
visionB  and  laws  that  the  supreme  court 
tested  the  appellate  proceedings  in  this  In- 
stance, with  the  result  that  they  were  ad- 
judged inadequate  because  they  had  not 
brought  before  the  court  within  the  time 
piescnbed  (Wilson's  Stat  S§  4736,  4748), 
parties  whose  presence  was  essential  to  en- 
able it  to  review  the  judgment  below. 

Thus  it  appears  that  nothing  was  decided 
bat  the  preliminary  question  of  the  court's 
Jorisdiction  to  pass  upon  the  controverted 
matters  shown  in  the  record,  and  that,  this 
question  was.  resolved  according  to  what 


the  court  deemed  to  be  the  true  construc- 
tion and  effect  of  applicable  provisions  of^ 
the  Constitntion  and  laws  of  the  state.    Ing 
•short,  the  judgment  of  dismissal  turned  en-  • 
tirely  upon  a  question  of  local  law. 

As  particularly  apposite,  we  quote  the 
following  from  the  opinion  in  Newman  v. 
Gates,  204  U.  8.  89,  51  L.  ed.  385,  27  Sup. 
Ct  Rep.  220,  a  case  in  which  this  court  de- 
clined to  review  a  like  judgment  of  dis- 
missal by  a  state  court: 

''Had  the  appeal  been  properly  taken,  it 
would  have  been  the  duty  of  the  supreme 
court  of  Indiana  to  pass  upon  the  questions 
presented  by  the  record  before  it  including, 
it  may  be,  a  Federal  question,  based  upon 
the  dae  faith  and  credit  clause  of  the  Con- 
stitution, which,  on  various  occasions,  was 
pressed  upon  the  attention  of  the  trial 
court.  In  legal  effect,  however,  the  case 
stands  as  though  no  appeal  had  been  prose- 
cuted from  the  judgment  rendered  by  the 
trial  court.  As  the  jurisdiction  of  this 
court  to  review  the  judgments  or  decrees  of 
state  courts  when  a  Federal  question  is 
presented  is  limited  to  the  review  of  a  final 
judgment  or  decree,  actually  or  construo* 
tively  deciding  such  question,  when  ren- 
dered by  the  highest  court  of  a  state  in 
which  a  decision  in  the  suit  could  be  had, 
and  as  for  the  want  of  a  proper  appeal,  no 
final  judgment  or  decree  in  such  court  has 
been  rendered,  it  results  that  the  statutory 
prerequisite  for  the  exercise  in  this  case  of 
the  reviewing  power  of  this  court  is  want- 
ing." 

Writ  of  error  dismissed. 


(231  U.  S.  678) 

PHCENIX  RAILWAY  COMPANY,  Plff.  is 

Err., 

V. 

LEE  H.  LANDIS,  Administrator  of  the  Es- 
tate of  George  W.  Sanders,  Deceased. 

Courts  (8  387*)  —  Ebhob  to  TEBBiroRiAit 
supbeme  coubt  —  foliowino  decision 
Below— Statutory  Constbuction. 

1.  The  Federal  Supreme  Court,  when  re- 
viewing the  judfrment  of  the  territorial 
supreme  court,  will  accept  the  construction 

? laced  by  that  court  upon  Ariz.  Rev.  Stat. 
901,  Klf  2764-2766,  giving  a  right  of  action 
for  death,  as  not  requiring  plaintiff  to  al- 
lege or  prove  the  existence  of  beneficiaries 
or  the  amount  of  damages  suffered  by  them, 
^-especially  as  this  ruling  of  the  territorial 
court  was  but  a  reafiirmance,  upon  the  eve 
of  statehood,  of  a  construction  theretofore 
deliberately  established  and  followed. 

[Bd.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  SS  1032-1037 ;    Dec.  Dig.  |  387.«] 

Trial  (§  296*)— Instbuotions— Errors  — 
Cure. 

2.  The  inadvertent  use  of  the  word  "bene- 
ficiaries"   in    instructing   the    jury    as    to 


•For  other  eases  ee*  same  topic  a  I  n^mbbb  in  Pec.  4  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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damages  !n  an  action  for  death,  tried 
throughout  upon  the  correct  theory  that  the 
damages  to  be  awarded  were  such  as  were 
Qufl'ered  by  the  decedent's  estate,  is  not 
prejudicial  error  where,  in  view  of  the 
course  of  the  trial  and  of  the  instructions 
given  just  prior  to  and  immediately  fol- 
lowing the  one  in  question,  it  cannot  be  said 
that  the  language  complained  of  might  have 
confused  or  misled  the  jury. 

[Ed.  Nol«.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  705-713,  715.  T16,  71S;    Dec.  Dig.  §  296.*] 

Courts  (|  S87*)  —  Ebrob  to  Territobial 
Supreme  Coubt— Scope  of  Review  — 
Weight  of  Evidence— Damages. 

3.  An  objection  that  the  verdict  is  against 
the  weight  of  evidence,  or  that  the  dam- 
ages allowed  are  excessive,  cannot  be  con- 
sidered in  the  Federal  Supreme  Court  on 
a  writ  of  error  sued  out  under  the  act  of 
April  7,  1874  (18  Stat,  at  L.  27,  chap.  80), 
i  2,  to  review  a  judgment  of  a  territorial 
supreme  court,  where  there  was  some  evi- 
dence to  go  to  the  jury. 

[Ed.  Nnte.—For  other  cases,  see  Courts,  Cent. 
Dig.  §1  1032-1087 :    Dec  Dig.  §  387.*] 

Appeal  and  Ebbob  (|  216*)— Objections 
Below  —  Instructions  —  Failubb  to 
Point  Out  Objection. 

4.  Charging  the  jury  in  an  action  for 
death  that  it  might  "take  into  considera- 
tion the  income  and  earning  capacity  of 
the  deceased,  his  business  capacity,  experi- 
ence, and  habits,  his  health,  physical  con- 
dition, energy,  and  perseverance  during 
what  would  probably  have  been  his  life- 
time if  he  had  not  received  the  injuries 
from  which  death  ensued,"  is  not  open  to 
the  objection  in  an  appellate  court  that  it 
failed  to  specify  particularly  what  habits 
the  jury  was  authorized  to  consider,  where 
there  was  no  request  for  an  instruction  re- 
ferring to  such  habits  with  greater  particu- 
larity. 

tEd.  Note.~-For  other  cases,  see  Appea]  and 
Error.  Dec.  Dig.  S  216.*] 

GouBTS  (§  387*)— Review— Objection  Not 

Raised  Below. 

6.  An  objection  to  the  charge  of  the  trial 
court  upon  the  subject  of  damages  comes  too 
late  when  raised  in  the  Federal  Supreme 
Court  for  the  first  time. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  §9  1032-1037;   Dec.  Dig.  8  887.*] 

CouBTS  (I  387*>— Review  of  Tebbitobial 

Decision— Local  Pbactice. 

6.  The  refusal  of  a  territorial  supreme 
court,  following  its  established  practice,  to 
scrutinize  the  reporter*s  transcript  for  the 
purpose  of  discovering  the  objections  said 
to  have  actually  been  made  to  the  action 
of  the  trial  court  in  permitting  answers 
to  certain  hypothetical  Questions  addressed 
to  physicians,  where  tne  objections  dis- 
closed by  the  abstract  of  record  before  the 
court  were  too  general  to  be  availing,  will 
not  be  disturbed  by  the  Federal   Supreme 

Court.  ^      .     ^    . 

[Ed.  Note.— For  other  rases,  ""e  Courts,  Cent. 
Dig.  8§  1032-1037 ;    Dec.  Dig.  fi  387.*1 

[No.  61.] 

Aruged  November   12,   1913.     Decided  De- 
cember 22,  1913. 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  aflirmed  a  judgment  of  the 
District  Court  of  Yavapai  County,  in  that 
territory,  in  favor  of  plaintiff  in  an  action 
for  death.     AflFirmed. 

See  same  case  below,  13  Ariz.  80,  108  Pac 
247;  on  rehearing,  13  Ariz.  279,  112  Pac. 
844. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Charles  Cowlea  Tucker,  Louis 
H.  Chalmers,  Edward  Kent,  A.  B.  Browne, 
Alexander  Britton,  and  Evans  Browne  for 
plaintiff  in  error. 

Messrs.  J.  M.  Jamison  and  John  Mason 
Boss  for  defendant  in  error.  ^ 

!<• 

*  Mr.  Justice  Hog^hes  delivered  the  opin-* 
ion  of  the:  court: 

This  action  was  brought  by  the  adminis- 
trator of  the  estate-  of  George  W.  Sanders 
against  the  Phoenix  Hailwvy  Company  to 
recover  damages  for  neg^Klgence  causing  the 
death  of  the  intestate.  Judgment  in  favor 
of  the  administrator  was  affirmed  by  the 
supreme  court  of  the  territory.  13  Ariz.  80, 
108  Pac.  247,  18  Anz.  270,  112  Pac.  844. 

The  first  assignment  of  error  is  to  the 
effect  that  the  court  below  misconstrued  the 
statute  under  which  the  action  was  brought. 
Rev.  SUt.  (Ariz.)  1901,  tt  2764-2766. 
The  ruling  was  upon  the  sufficiency  of  the 
complaint,  and  the  court  followed  Southern 
P.  Co.  V.  Wilson  (1906)  10  Ariz.  162,  86 
Pac.  401,  and  De  Amado  ▼.  Friedman, 
(1907)  11  Ariz.  56,  89  Pac.  588,  which 
held  that  the  action  was  for  the  benefit  of 
the  estate,  and  that  it  was  not  necessary 
for  the  plaintiff  to  allege  or  prove  the  exist- 
ence of  beneficiaries,  or  the  amount  of  dam- 
ages suffered  by  them. 

In  the  first  case  cited,  the  history  of  the 
legislation  was  reviewed  and  the  condu- 
sion  was  rested  upon  the  terms  of  the  stat- 
ute of  1901,  as  compared  with  the  earlier 
act.  This  court  has  frequently  stated  that 
it  is  disposed  to  accept  the  construction 
which  the  territorial  court  has  placed  upon 
a  local  statute.  Sweeney  v.  Lomme,  22 
Wall.  208,  213,  22  L,  ed.  727,  728;  Fox 
V.  Haarstick,  166  U.  S.  674,  679,  39  L.  ed. 
576,  578,  15  Sup.  Ct.  Rep.  457;  Northern 
P.  R.  Co.  ▼.  Hambly,  154  U.  S.  349,  36],  38 
L.  ed.  1009,  1014,  14  Sup.  Ct.  Rep.  083; 
Copper  Queen  Consol.  Min.  Co.  v.  Territorial 
Bd.  of  Equalization,  206  U.  S.  474,  479,  51 
L.  ed.  1143,  1146,  27  Sup.  Ct.  Rep.  695; 
Lewis  V.  Herrea,  208  U.  S.  309,  314,  52  o 
L.  ed.  506,  508,  28  Sup.  Ct  Rep.  412;  Eng-g 
lish  V.  Arizona,*  21 4  U.  S.  359,  361,  53  L.* 
ed.  1030,  1032,  29  Sup.  Ct  Rep.  658;  Santa 
Fe  County  v.  New  Mexico,  215  U.  S.  206, 
806,  64  L.  ed.  202,  207,  30  Sup.  Ct  Rep. 
Ill;  Albright  t.  Sandoval,  216  U.  S.  331, 
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330,  54  L.  ed.  602,  608,  30  Sup.  Ci.  Rep. 
318;  aason  v.  Matko,  223  U.  S.  646,  663,  66 
L.  ed.  588,  603,  32  Sup.  Ci.  Rep.  302.  Tbe 
Applicable  consideratioiu  gain  in  force 
where,  as  In  thii  case,  the  construction  of 
the  statute,  deliberately  established  and  fol- 
lowed, has  been  reafiSrmed  upon  the  eve  of 
statehood,  and  we  are  of  the  opinion  that 
the  ruling  of  the  supreme  court  of  the  ter- 
Titory  of  Arizona  should  not  be  disturbed. 

The  next  contention  is  that  the  court  be- 
low should  have  reversctl  the  judgment  of 
the  trial  court  because  of  inconsistent  in- 
structions to  the  jury.  After  charging  the 
jury  that  if  they  found  for  the  plaintiff 
they  should  award  such  damages  as  should 
fairly  compensate  the  estate  of  the  de- 
eeased  for  the  loss  sustained  by  reason  of 
this  death,  not  exceeding  the  amount  fixed 
iby  the  statute,  the  trial  court  gave  a  fur- 
ther instruction  that  it  was  "not  necessary 
on  the  part  of  the  plaintiff  to  show  the  pre- 
cise money  value  of  the  life  of  the  deceased, 
or  the  exact  amount  of  damages  suffered 
by  the  beneficiaries,  in  order  to  sustain  a 
recovery  for  substantial  damages."  It  is 
urged  that  the  latter  instruction  was  incon- 
aistent  with  the  former,  and  impliedly  sub- 
mitted a  distinct  basis  of  recovery;  that  is, 
the  loss  to  beneficiaries.  It  appeared  in  evi- 
dence that  the  decedent  left  a  wife  and 
two  adult  children,  and  that  his  wife,  at 
least,  had  enjoyed  the  benefit  of  his  support. 
The  court  below,  while  conceding  that  the 
term  "beneficiaries,"  in  the  light  of  its 
construction  of  the  statute,  was  "technical- 
ly inappropriate,"  was  of  the  opinion  that 
the  action  was  tried  throughout  upon  the 
theory  that  the  damages  to  be  awarded  were 
auch  as  were  suffered  by  the  estate,  and 
that,  on  considering  the  course  of  the  trial 
and  the  instructions  given  to  the  jury  just 
prior  to,  and  immediately  following,  the  one 
in  question,  it  could  not  be  said  that  the 
language  complained  of  might  have  con- 
fused or  misled  the  jury.  We  concur  in  this 
Tiew  and  find  in  this  assignment  of  error 

T.  BO  ground  for  reversal. 

'?  *  It  is  said  further  that  the  court  erred  in 
holding  that  the  plaintiff  was  entitled  to  re- 
eover  substantial  damages  for  the  benefit 
of  the  estate  "without  evidence  showing  or 
tending  to  show  that  deceased  had  ever 
saved  or  would  have  saved  any  portion  of 
his  earnings."  We  have  not  been  referred 
to  any  ruling  to  this  effect.  No  such  in- 
struction was  given  to  the  jury,  and  the 
record  does  not  disclose  any  request  for  an 
instruction  which  was  refused  by  the  trial 
court.  The  argument,  in  substance,  is  that 
the  verdict  was  without  sufficient  basis  in 
the  evidence.  It  cannot  be  said,  however, 
that  there  was  no  evidence  to  go  to  the  ju- 
iTj,  and,  as  we  are  limited  to  those  questions 


which  may  be  appropriately  raised  on  writ 
of  error,  an  objection  that  the  verdict  is 
against  the  weight  of  evidence,  or  that  the 
damages  allowed  were  excessive,  cannot  be 
considered  in  this  court.  Aet  of  April  7, 
1874,  chap.  80,  §  2,  18  Stat,  at  L.  27 ;  Wil- 
son T.  Everett,  130  U.  S.  616,  35  L.  ed.  286, 
11  Sup.  Ct«  Rep.  664;  JBtna  L.  Ins.  Co.  t. 
Ward,  140  U.  S.  76,  01,  35  L.  ed.  371,  376, 
11  Sup.  Ct  Rep.  720;  New  York,  L.  E.  ft 
W.  R.  Co.  V.  Winter,  143  U.  8.  60,  75,  36 
L.  ed.  71,  80,  12  Sup.  Gt.  Rep.  356,  8  Am. 
Neg.  Gas.  600;  Herencia  v.  Guzman,  210  U. 
S.  44,  45,  65  L.  ed.  81,  82,  81  Sup.  Ct.  Rep. 
135. 

The  trial  court  charged  the  jury  that 
it  might  "talce  into  consideration  the  in- 
come and  earning  capacity  of  the  deceased, 
his  business  capacity,  experience,  and 
habits,  his  health,  physical  condition, 
energy,  and  perseverance  during  what 
would  probably  have  been  his  lifetime  if  he 
had  not  received  the  injuries  from  which 
death  ensued."  The  court  below  granted  a 
rehearing  upon  the  question  whether  there 
was  error  in  giving  this  instruction  because 
of  a  failure  to  specify  particularly  what 
habits  the  jury  was  authorized  to  consider. 
13  Ariz.  270,  112  Pac.  844.  It  was  conclud- 
ed that  if  the  appellant  desired  an  instruc- 
tion with  greater  particularity  upon  this 
point  it  should  have  made  a  suitable  re- 
quest; and,  having  failed  to  do  so,  was  not 
entitled  to  complain  of  the  omission.  This 
ruling  is  assigned  as  error.  It  is  urged 
that  the  instruction  as  given  by  the  trial 
court  was  wrong  in  itself,  in  that  it  di-g, 
rected  the  jury,  in  effect,  to  find  for  theg 
^plaintiff  the  amount  the  deceased  would* 
have  earned  during  the  years  of  his  life 
expectancy.  But  this  is  manifestly  a  mis- 
construction of  the  charge.  It  was  not  er- 
roneous to  instruct  the  jury,  as  did  the 
court,  with  respect  to  what  might  be  taken 
into  consideration  in  determining  the  dam- 
ages sustained  by  the  estate,  and  the  court 
below  was  right  in  saying  that,  if  the 
plaintiff  in  error  desired  explicit  reference 
to  particular  habits,  an  instruction  to  that 
effect  should  have  been  requested.  Pen- 
nock  V.  Dialogue,  2  Pet.  1,  16,  7  L.  ed.  327, 
332;  Congress  &  E.  Spring  Co.  v.  Edgar,  00 
U.  S.  646,  650,  25  L.  ed.  487,  401,  1  Am. 
Neg.  Gas.  375;  Texas  &  P.  R.  Co.  v.  Volk, 
151  U.  S.  73,  78,  38  L.  ed.  78,  80,  14  Sup. 
Ct.  Rep.  230.  A  further  objection  to  the 
charge  of  the  trial  court  upon  the  subject 
ot  damages,  with  respect  to  the  number  of 
years  which  should  be  deemed  to  constitute 
the  deceased's  expectation  of  life,  conceded- 
ly  was  not  presented  to  the  court  below, 
and,  being  raised  in  this  court  for  the  first 
time,  comes  too  late.  Clark  y.  Fredericks 
(Davis  T.  Fredericks)   105  U.  a  4,  26  U 
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ed.  038;   BobinMm  t.  Belt,  187  U.  S.  41, 
50,  47  L.  ed.  66,  69,  23  Sup.  Ct.  Rep.  16. 

The  remaining  aetignmenis  oi  error  in- 
volve a  question  of  appellate  practioe  in  the 
supreme  court  of  the  territory.  That  court 
held,  with  respect  to  the  action  of  the  trial 
court  in  permitting  answers  to  certain  hypo- 
thetical questions  addressed  to  physicians, 
that  the  mere  general '  objections  disclosed 
by  the  abstract  of  record  filed  under  its 
rules  were  unavailing,  and  it  declined  to 
scrutinize  the  reporter's  transcript  for  the 
purpose  of  discovering  the  objections  said 
to  have  been  actually  made,  i  On  this  course, 
the  court  but  applied  its  rule  that  "ab- 
stracts of  record,  as  filed,  will  be  treated 
by  the  court  as  containing  such  portions 
of  the  record  as  the  parties  deem  sufficient 
upon  which  to  try  the  assignments  of 
error."  Rule  I,  subdiv.  6,  8  Ariz,  iv.,  71 
Pac.  vi.  It  is  urged  that  the  refusal  to 
examine  the  reporter's  transcript  was  in 
violation  of  the  act  of  1907  (Laws  of  Ari- 
cona,  1907, 'chap.  74,  p.  122).  But  the  sUt- 
ute  has  not  been  thus  construed,  and  we 
00  find  no  ground  upon  whloh  we  should  be 
•  justified  in  holding* that  the  court  com- 
mitted error  in  following  the  established 
practioe  to  which  the  court  alludes  in  its 
opinion.  13  Ariz.  80,  84,  108  Pac.  247,  248 ; 
Laws  of  Arizona  1907,  chap.  74,  pp.  130, 
131 ;  Liberty  Min.  &  Smelting  Co.  v.  Geddea, 
11  Ariz.  64,  90  Pac  332;  Donohoe  v.  £1 
Paso  t  S.  W.  R.  Co.  11  Ariz.  293,  94  Pac 
1091;  Title  Guaranty  A  Surety  Co.  v. 
Nichols,  12  Ariz.  405,  100  Pac.  826 ;  Sanf ord 
V.  Ainsa,  13  Ariz.  287,  114  Pac  660,  228  U. 
S.  705,  707,  67  L.  ed.  1033,  1036,  33  Sup. 
Ct.  Rep.  704. 
The  judgment  is  affirmed. 
Affirmed. 


eo 


(Ml  U.  S.  571)  — ' 

PULLMAN  COMPANY,  Appt., 

V, 

A.  C.  CROOM,  Comptroller  of  the  State  of 
Florida.      (No.  28.) 


PULLMAN   COMPANY,  Appt, 

V. 

A.  0.  CROOM,  as  Comptroller  of  the  State 
of  Florida,  and  W.  V.  Knott,  as  Treas- 
urer of  the  State  of  Florida.     (No.  158.) 

Courts  (S  385*>— Appeal  —  Abatement— 

Death  of  Party. 

1.  The  death  of  the  state  comptroller  and 
the  succession  of  another  person  to  that 
office  abates  appeals  to  the  Federal  Su- 
preme Court,  taken  under  the  Judicial  Code, 
§  266,  from  orders  of  a  Federal  circuit 
court  denying  applications  before  three 
judges  for  interlocutorv  injunctions  re- 
straining such  comptroller  from  levying  .  ,^«*..  .^» 
and  collecting  certain  taxes  under  the  au-  *®'  ^^^^'  °""8  8  *7,  sleeping  and  parlor 
thority  oi  certain  state  statutes  whose  |  ^'^^  companies  operating  their  cars  in  th« 
validity,  under  the     Federal  Constitution,   state  were  required  to  annually  report,  na- 

*For  other  cases  see  same  topic  ft  S  nttmbbb  In  Deo.  ft  Am.  Digs.  19C7  to  date,  ft  Rop'r  Indexes 


is  challenged,  there  being  ]|o  statutory  au- 
thority for  bringing  in  nis  successor;  nor 
does  it  matter  that  the  state  treasurer  was 
also  brought  in  with  a  view  to  the  recovery 
back  from  him  of  taxes  alleged  to  have  been 
wrongfullv  collected,  where  no  injunction 
was  asked  against  him. 

[Bd.  Note.— For  other  oases,  see  Courts*  OSnt 
Dig.  Ifi  1022-102S,  1081 ;   Deo.  Dig.  |  tSS.*] 

CouBTs  (J  385*)—Afpeal— Death  of  Pab- 
TY— Substitution   —  Vacating   After 
Tebm. 

2.  An  order  of  substitution  erroneously- 
made  upon  suggestion  -of  the  death  of  the- 
state  official  wno  was  the  only  party  appeK 
lee  involved  in  the  inquiry  open  on  the  ap- 
peal may  be  vacated  by  the  Federal  Su- 
preme Court  at  a  subsequent  term,  where- 
there  has  been  no  final  judgment  in  the- 
case* 

tBd.  Note.~For  other  eases,  see  Gonrts,  Cent. 
Dig.  ii  iaa*10K.  1081;    Deo.  Dig.  |  38S.*] 

[Nos.  28  and  158.] 

Argued  October  31  and  November  8,  101 3». 
Decided  December  22,  1013. 

APPEALS  from  the  Circuit  Court  of  the^ 
United  States  for  the  Northern  Dis- 
trict of  Florida  to  review  orders  denying 
interlocutory  injunctions  to  restrain  the  en- 
forcement of  a  state  tax  law  as  in  viola- 
tion of  the  Federal  Constitution.  Dismissed 
because  of  death  of  appellee. 

Statement  by  Mr.  Justice  Day:  g 

*  These   are   appeals   from    orders   of   the* 
circuit  court  of  the  United  States  for  the 
northern  district  of  Florida. 

The  Pullman  Company,  appellant  herein, 
in  its  complaint  filed  in  the  court  below,  g 
in  the  first  case  (No.  28* of  this  term),* 
alleged  that  it  was  an  Illinois  corporation, 
engaged  in  furnishing  to  railroad  com- 
panies under  contract,  parlor,  dining,  and' 
sleeping  cars  in  Florida  and  other  states, 
and  had  complied  with  the  laws  of  Florida 
requisite  to  engaging  in  that  business;  that 
the  defendant,  A.  C.  Croom,  was  the  duly 
qualified  comptroller  of  the  state  of  Florida, 
charged  with  the  collection  of  all  taxes  due- 
from  such  companies.  It  averred  that  chap- 
ter 5507  of  the  laws  of  Florida  for  the  year 
1007  provides  for  the  payment  of  license 
taxes  to  the  state,  and  that  it  had  paid 
such  taxes;  that  §  46  of  chapter  5506  pro- 
vides for  the  collection  of  an  ad  valorem  tax 
upon  the  cars  of  sleeping  and  parlor  car 
companies,  and  that  it  had  satisfied  such 
tax.  The  appellant  further  averred  that  by 
the  provisions  of  an  act  approved  June  1, 
1805,  which  by  sundry  amendments  bad- 
been  re-enacted  and  incorporated  into  chap- 
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^er  oath,  the  total  amount  of  the  gross  re- 
•ceipts  of  business  done  between  points  in 
the  state  to  the  comptroller  of  the  state, 
«nd  to  pay  into  the  state  treasury.  $1.50 
opon  each  $100  of  such  gross  receipts,  and 
in  event  of  failure  to  make  the  report  and 
pay  the  tax,  the  comptroller  was  authorized 
to  estimate  the  amount  of  such  gross  re- 
eeipts  from  the  information  he  might  ob- 
tain, and  to  add  a  penalty  of  10  per  cent 
-of  the  tax,  and  to  collect  it^  with  costs 
and  penalties,  the  same  as  <  other  delin- 
-quent  taxes. 

The  appellant  stated  that  since  the  pas- 
•Mge  of  the  act  in  1895,  and  up  to  ^907»  no 
property  tax  had  been  levied  upon  it,  and 
that  it  had  therefore  taken  the  aet  of  1895 
to  impose  a  tax  upon  its  property,  and 
had  paid  the  amount  required  by  it;  but  it 
asserted  that  the  act  of  1907,  §  46  of  chap- 
ter 5506,  contained  an  ad  valorem  tax,  and 
it  stated  that  it  had  not  made  a  report  of 
its  business  on  January  1^  1910,  or  January 
^  I,  1011,  as  required  by  the  act,  and  had  not 
**  paid  the  tax  provided  for,  and  that  the  de- 
•  fendant  had  demanded  *by  wire  that  the  re- 
ports be  sent  in  at  once.  It  assailed  the 
conatitutionality  of  the  law,  and  pleaded  al- 
legations to  support  its  claim  to  jurisdic- 
tion of  the  case  by  the  court  in  equity. 
It  prayed  that  the  defendant  be  restrained 
and  enjoined  from  estimating  the  gross  re- 
ceipts of  the  company  apd  adding  the  pen- 

.alty,  and  from  issuing  a  warrant  for  the 
collection  of  the  tax,  as  provided  by  {  47 
of  chapter  5596,  and  from  taking  any  action 
to  enforce  the  payment  of  such  tax  or  pen- 

.alty,  and  that  the  act  be  declared  void. 

A  restraining  order  was  granted,  but  up- 
on application  for  an  injunction  pendente 
lite,  the  circuit  judges  for  the  fifth  circuit 
held  that  §  47  of  chapter  5596,  taken  in 

-eonneetion  with  chapter  5597,  provides  for 
a  graded  license  tax  on  all  sleeping  and 

.parlor  car  companies  operating  their  ears 
in  the  state,  and  is  within  the  legislative 

.power  of  the  state,  and  that  until  the  com- 
plainant had  complied  with'  the  require- 
ments of  the  act,  it  had  no  standing  in 
equity,  and  denied  the  application.    There- 

'  upon  an  appeal  was  sued  out  to  this  court. 
Thereafter  the  defendant  notified  the  com- 

.  plainant  that  unless  it  madd  report  within 
a  time  stated,  he  would  proceed  to  esti- 
mate the  amount  of  the  gross  receipts  and 
take  such  further  action  as  the  statute  war- 
ranted. The  complainant  then,  under  pro- 
test, filed  its  return  for  the  years  ending 
October  31,  1900,  and  October  31,  1910, 
but  did  not  pay  the  tax  required  by  the 
act.  The  defendant  issued  a  warrant  of  the 
state  to  the  sheriff  of  Duval  county,  who 

.  levied  upon  one  of  the  complainant's  cars, 


and  the  complainant  paid  the  taxes  for  the 
years  1909  and  1910,  with  costs. 

The  complainant  later  filed  its  bill  in 
the  second  case  (No^  158  of  this  term),  con- 
taining practically  the  same  allegations  as 
its  former  bill,  with  additional  averments 
with  reference  to  the  return  and  tax  for  the  ^ 
year  1911,  and  statepients  concerning  theg 
payment  of  the  taxes  for  1909*  and  1910.* 
W.  V.  Knott,  treasurer  of  the  state  of 
Florida,  was  made  a  defendant,  and  the 
complainant  prayed  that  he  be  compelled 
to  repay  the  taxes  and  costs  collected  by  the 
sheriff  and  turned  over  to  him.  The  circuit 
judges  again  denied  the  application  for  an 
Injunction  pendente  lite,  upon  the  ground 
that  §  47,  read  in  connection  with  chapter 
6507,  provides  for  a  graded  license  tax 
and  is  legal.  An  appeal  was  likewise  sued 
out  to  this  court. 

On  April  21,  1913,  by  stipulation  and  or- 
der, W.  V.  Knott  was  substituted  for  the 
appellee,  A.  G.  Groom,  in  both  cases.  Groom 
having  died  and  Knott  having  succeeded 
him  in  the  office  of  comptroller;  and  J.  G. 
Lunning  was  substituted  for  the  appellee, 
W.  V.  Knott,  in  the  second  case,  having  suc- 
ceeded him  as  treasurer. 

Messrs.  Frank  B.  Kellogg  and  Gusta- 
vus  Fernald  for  appellant. 

Mr.  T.  F.  West,  Attorney  General  of 
Florida,  and  Mr.  Park  Trammell,  former 
Attorney  General,  for  appellees. 

After  making  the  foregoing  statement, 
Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Section  266  of  the  Judicial  Gode  [36 
Stat,  at  L.  1162,  chap.  231,  U.  S.  Gomp. 
Stat.  Supp.  1911^  p.  236],  practically  a  re- 
enactment  of  §  17  of  the  act  of  June  18, 
1910  (36  Stat,  at  L.  557,  chap.  309),  regu- 
lates the  granting  of  injunctions  by  Fed- 
eral courts  in  cases  depending  upon  the 
alleged  repugnancy  of  state  statutes  to  the 
Federal  Gonstitiition.  The  requirement  is 
that  applications  for  temporary  injunction 
in  such  cases  shall  be  heard  before  three 
judges,  one  of  whom  shall  be  a  justice  of 
this  court  or  a  circuit  judge,  and  an  appeal 
from  an  order  granting  or  denying  an  in- 
terlocutory injunction  in  such  cases  may^ 
bo  prosecuted  directly  to  this  court.  These  g 
appeals  are  brought  under  that* section.* 
They  are  from  the  orders  of  the  court  be- 
low, denying  the  application  for  an  inter- 
locutory injunction.  In  that  aspect  alone 
the  cases  are  now  before  the  court.  In  the 
second  suit,  It  is  true,  the  treasurer  was 
brought  in,  with  a  view  to  the  recovery  from 
him  of  the  moneys  wrongfully  collected  over 
the  protest  of  the  Pullman  Company;  but 
no  Injunction  was  asked  against  him,  and 
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his  presence  In  the  case  does  not  concern 
the  inquiry  as  to  the  right  to  the  tempo- 
rary injunction  against  the  comptroller,  re- 
straining him  from  levying  and  collecting 
the  taxes. 

The  order  of  substitution  was  made  upon 
the  stipulation,  and  was  granted  without 
discussion.  In  the  brief  of  the  attorney 
general  the  matter  is  submitted  to  the  de- 
cision of  the  court,  with  an  expression  of 
doubt  as  to  whether  such  substitution  of 
parties  can  be  made  in  cases  of  this  char- 
acter, and  the  question  is  thus  called  to  the 
court's  attention.  In  this  situation  the 
cases  are  controlled  by  the  repeated  adjudi- 
cations of  this  court,  governing  the  right  of 
substitution  where  relief  is  sought  against 
persons  who  are  situated  as  was  the  comp- 
troller in  this  case. 

The  leading  case  upon  substitution  of 
parties  in  such  cases  is  United  States  t. 
Boutwell,  17  Wall.  604,  21  L.  ed.  721, 
which  involved  the  right  to  substitute  in 
a  suit  for  nmndamus  the  successor  of  the 
Secretary  of  the  Treasury  for  the  one  who 
held  that  office  at  the  time  the  suit  was 
commenced.  Mr.  Justice  Strong,  who  de- 
livered the  opinion  of  the  court,  pointed  out 
that  the  purpose  of  a  writ  of  mandamus 
is  to  enforce  the  personal  obligation  of  the 
individual,  no  matter  how  the  duty  arose, 
and  that  even  if  the  party  be  an  officer  and 
the  duty  official,  mandamus  does  not  reach 
the  office,  but  is  directed  solely  to  the  per- 
son, who  alone  can  be  punished  for  failure 
to  conform  to  the  mandate,  and  the  suit 
is  therefore  a  personal  action,  based  upon 
^  the  alleged  fact  that  the  defendant  has 
(:  failed  to  perform  a  personal  duty.  And 
*  the  court  concluded  that,  since  the^rsonal 
duty  of  the  defendant  lasted  only  so  long 
as  he  occupied  the  office,  and  as  his  succes- 
sor was  not  his  personal  representative,  and 
could  not  be  held  responsible  for  his  de- 
linquencies, for  the  successor  might  have 
acted  diilerently  than  the  defendant,  such 
action,  in  the  absence  of  a  statute  to  the 
contrary,  must  abate  upon  the  death  or  re- 
tirement from  office  of  the  original  defend- 
ant. This  case  has  been  uniformly  followed, 
and  applied  to  suits  for  injunction  as  well 
as  for  the  writ  of  mandamus.  Warner 
Valley  Stock  Co.  v.  Smith,  166  U.  8.  28, 
33,  41  L.  ed.  621,  623,  17  Sup.  Ct.  Rep. 
225. 

And  in  United  States  ex  rel.  Bernardin 
V  Butterworth,  169  U.  S.  600,  42  L.  ed.  873, 
18  Sup.  Ct.  Rep.  441,  it  was  held  that  the 
substitution  could  not  be  made,  although 
consent  was  given  by  the  successor  in  office. 
In  that  case  it  was  suggested  that  in  view 
of  the  present  state  of  the  law  it  seemed  de- 
sirable that  Congress  should  provide  for 
the  difficulty  by  enacting  a  statute  which 


would  permit  the  successors  of  heads  of  de- 
partments who  had  died  or  resigned  to  be 
brought  into  the  case  by  appropriate 
method.  Thereupon  Congress  passed  the 
act  of  February  8,  1899  (30  Stat,  at  L. 
822,  chap.  121,  U.  8.  Comp.  Stat.  1001, 
p.  697),  under  the  provisions  of  which,  by 
proper  steps,  successors  of  officers  of  the 
United  States  may  be  substituted  for  them 
in  suits  commenced  against  the  latter  in 
their  official  capacity.  Subsequently,  in 
Caledonian  Coal  Co.  t.  Baker,  196  U.  8. 
432,  442,  49  L.  ed.  540,  544,  25  Sup.  Ct.  Rep. 
375,  this  court  held,  after  noticing  the  cases 
of  United  States  t.  Boutwell  and  United 
States  ex  rel.  Bernardin  v.  Butterworth, 
supra,  and  other  eases,  and  the  statute  just 
referred  to,  that,  in  so  far  as  the  succesa- 
sor  to  a  territorial  district  judge  was  con* 
cerned,  the  statute  had  authorized  substi* 
tution. 

The  above  cases  establish  the  practice  of 
this  eourt,  and  until  the  statute  of  1899 
the    practice   was    uniformly    adhered    to. 
That  statute  affects  only  Federal  officials, 
and  leaves  the  doctrine  of  the  prior  cases 
undisturbed  as  to  the  substitution  of  state 
officials.    The  only  exception  recognized  \n^ 
the  decisions  of  this  court  has  been  boards  g 
j*and  bodies  of  a  quasi  corporate  character,* 
having  a  continuing  existence.     See  Mar- 
shall V.  Dye,  231  U.  S.  250,  58  L.  ed.  — ,  34 
Sup.  Ct.  Rep.  02,  decided  December  1,  1913. 

In  Richardson  v.  McCbesney,  218  U.  8. 
487,  64  L.  ed.  1121,  31  Sup.  Ct.  Rep.  43, 
this  court  held  that  the  defendant,  McChes- 
ney,  although  named  as  secretary  of  the 
commonwealth  of  Kentucky,  was  sued  per- 
sonally, and  concluded  that  (p.  493)  "aa 
his  official  authority  tas  terminated,  the 
case,  so  far  as  it  seeks  to  accomplish  the 
object  of  the  bill,  is  at  an  end,  there  being 
no  statute  providing  for  the  substitution 
of  McChesney's  successor  in  a  suit  of  this 
character.  The  case  is  governed  by  United 
SUtes  V.  Boutwell,  17  Wall.  604,  21  L.  ed. 
721;  United  States  ex  rel.  Bernardin  t. 
Butterworth,  169  U.  6.  600,  42  L.  ed.  873,. 
18  Sup.  Ct.  Rep.  441,  and  Caledonian  Coal 
Co.  T.  Baker,  196  U.  8.  432,  441,  49  L. 
ed.  540,  544,  25  Sup.  Ct.  Rep.  375." 

It  therefore  follows  that  in  the  present 
aspect  of  these  cases,  upon  appeal  from 
orders  denying  an  interlocutory  injunction, 
the  only  party  appellee  involved  in  thia 
inquiry,  A.  C  Croom,  comptroller,  having 
died  pending  the  proceedings,  and  there 
being  no  statute  concerning  such  cases,  the 
order  of  substitution,  made  at  the  former 
term,  must  be  vacated,  the  matter  being 
still  within  the  control  of  the  court,  there 
having  been  no  final  judgment  in  the  cas» 
(Iowa  V.  Illinois,  151  U.  8.  238,  38  L.  ed. 
145,  14  Sup.  Ct.  Rep.  333.) 
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It  will  therefore  be  ordered  that  these 
appeals  be  dismissed  for  want  of  a  proper 
appellee  to  stand  in  judgment  upon  the 
only  question  brought  to  this  courts  and  it 
is  BO  ordered. 

(sa  u.  8.  66i) 

SEATTLE,  RENTON.  &  SOUTHERN  RAIL- 
WAY COMPANY,  Plff.  in  Err., 

V. 

STATE  OF  WASHINGTON  EX  REU  A.  G. 

LINHOFF. 

GoTTBTB  (§  994^— Ebbob  to  State  Goitbt— 
Fedebal  QuEsnon  —  Dub  Pbocess  of 
Law. 

Something  more  than  a  mere  possible  mis- 

eonstruction  of  a  municipal  ordinance  by 

the  highest  court  of  a  state  is  necessary  to 

present  a  question  of  due  process  of  law 

which  will  sustain  a  writ  of  error  from  the 

Federal  Supreme  Court. 

[Bd.  Not«.^Por  otlisr  eases,  see  Coarti,  Cent. 
Dig.  H  1M9-1077:   Deo.  Dig.  I  894.*] 

[No.    107.] 

Argued   and   submitted  December  O,  1913. 
Decided  December  22,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  of  King  County,  in  that  state, 
granting  a  mandamus  requiring  a  street 
railway  company  to  issue  and  accept  trans- 
fers to  and  from  another  street  railway 
company  on  the  basis  of  an  equal  division 
of  the  fares.  Dismissed  for  want  of  ju- 
risdiction. 

See  same  case  below,  62  Wash.  544,  114 
Pac.  431. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  A.  Kerr  for  plaintiff  in  error. 
Messrs.  Howard  A.  Hanson,  William  B. 
Allison,  James  E.  Bradford,  and  Ralph  S. 
^Pierce  for  defendant  in  error. 
e 

*    *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  seeks  to  reverse  a 
judgment  in  mandamus  requiring  the 
plaintiff  in  error,  a  street  railway,  to  issue 
and  accept  transfers  to  and  from  the 
Seattle  Electric  Company,  another  street 
railway,  redeemable  by  payment  of  2^  cents 
for  the  ordinary  6  cent  fares,  and  of  1^ 
cents  and  for  school  childrens'  tickets  cost- 
ing 2^  cents.  62  Wash.  544,  114  Pae.  431. 
The  Seattle  Electric  Company  was  made  a 
defendant,  but  did  not  appeal  from  the 
judgment  of  the  court  of  first  instance,  af- 
firmed by  the  supreme  court.  The  plain- 
tiff in  error  contends  that  its  property  is 
taken  without  due  process  of  law  by  the 
construction  given  to  the  ordinance  under 
which  it  was  operating  its  line  when  the 
suit  was  brought.    That  ordinance  requires 


a  division  "on  the  basis  of  settlement  that 
the  transfer  is  to  be  redeemed  at  or  for 
such  a  proportionate  part  of  the  fare  paid 
as  the  run  or  local  route  of  the  car  on 
which  transfer  is  received  bears  to  the  sum 
of  the  runs  of  the  local  route  of  the  cars 
from  which  the  transfer  is  issued  and  on 
which  the  transfer  is  received."  The  su- 
preme court  construed  the  words  "or  local 
route"  as  meaning  "the  entire  distance  theo 
passenger  may  travel  upon  that  system  of^ 
railway  aa  if  he  had  paid  the  ordinary^f are,  * 
whether  he  changes  cars  upon  that  system 
or  not."  62  Wash.  549.  Noting  that  the 
Electric  Company  had  not  appealed,  it  de- 
cided for  an  equal  division  of  the  fares.  At 
every  point  of  intersection  between  the  two 
roads,  the  line  of  the  Electric  Company  is 
longer  than  that  of  the  plaintiff  in  error. 
In  some  cases  a  single  car  is  routed  over 
the  entire  length,  in  others  the  routes  are 
divided,  but  a  passenger  is  entitled  to  a 
transfer  that  will  take  him  the  whole 
length  in  the  same  general  direction. 
Whether  there  shall  be  a  continuous  single 
route  or  a  divided  one  is  determined  by 
each  company  for  itself. 

The  possibility  of  a  different  construction 
and  the  grounds  for  the  one  adopted  both 
are  obvious,  but  this  court  does  not  sit  to 
revise  the  construction  of  documents  by 
state  courts,  even  if  alleged,  as  this  ordi- 
nance is  not  alleged,  to  be  contracts  pro- 
tected by  the  Constitution  of  the  United 
States.  Fisher  v.  New  Orleans,  218  U.  S. 
438,  54  L.  ed.  1009,  31  Sup.  Ct.  Rep.  57. 
There  is  no  impairment  of  rights  by  later 
legislation,  and  it  takes  more  than  a  pos- 
sible misconstruction  by  a  court  to  make  a 
case  under  the  14th  Amendment.  Cross 
Lake  Shooting  &  Fishing  Club  v.  Louisiana, 
224  U.  S.  632,  638,  56  L.  ed.  924,  927,  32 
Sup.  Ct.  Rep.  577;  Ross  v.  Oregon,  227  U. 
S.  150,  162,  57  L.  ed.  458,  463,  33  Sup.  Ct 
Rep.  220;  McGovem  v.  New  York,  229  U. 
S.  303,  370,  371,  67  L.  ed.  1228,  1231,  1232, 
46  L.R.A.(N.S.)   391,  33  Sup.  Ct.  Rep.  876. 

The  plaintiff  in  error  put  forward  sug- 
gestions of  want  of  jurisdiction  of  the  su- 
preme court,  etc.,  on  the  ground  that  since 
this  suit  was  begun  the  ordinance  referred 
to  has  been  superseded  by  another.  The 
supreme  court,  not  we,  ia  the  judge  of  its 
own  jurisdiction,  but  the  later  ordinance 
does  not  appear  in  the  record.  It  was  held 
not  to  affect  the  case  when  brought  up  at 
an  earlier  stage.  62  Wash.  124,  113  Pac. 
260.  In  short,  while  the  railway  seems  to 
have  brought  the  case  here  under  a  strong 
conviction  as  to  what  were  its  rights,  and 
although  it  refers  to  the  Constitution  in  its 
answer,  it  discloses  no  grievance  for  which 
it  is  entitled  to  any  remedy  in  this  court. 

Writ  of  error  dismissed. 


^Por  other  cases  see  same  topic  ft  S  numbbb  in  Dm.  a  Am.  Digs.  1907  to  date»  4b  Rep'r  Indezoa 
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(231  U.  8.  543) 

^TNA    LIFE    INSURANCE    COMPANY, 

Petitioner, 

V. 

JOHN  T.  MOORE,  Administrator  of  John 
A.  Salgue,  Deceased. 

iNSXnULNCE   (I   266*>— UNTB0E    STATEMENTS 

IN  Application  — *  Good  Faith  or  In- 

SUBED. 

1.  Variations  from  the  truth  in  the  state- 
ments made  by  the  insured  in  his  applica- 
tion for  life  insurance,  which  are  by  the 
policy  expressly  made  the  basis  of  the  in- 
surance contract,  will,  under  the  construc- 
tion given  to  Ga.  Code,  §§  2479,  2480,  by  the 
courto  of   that   state,   avoid  the  policy   if 
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ments  are  made  in  such  application,  where 
it  was  expressly  agreed  between  the  parties- 
that  "no  statement  or  declaration  made  to- 
any  agent,  examiner,  or  other  person,  and 
aot  contained  In"  the  application,  should 
"be  taken  or  construed  as  having  been  made 
to  or  brought  to  the  notice  or  knowledge  of 
the  company,  "or  as  charging  it  wi^  any 
liability  by  reason  thereof,  and  the  insured 
specifically  expressed  his  understanding  to* 
be  that  the  company,  or  one  or  more  of  its- 
executive  ofilcers,  and  no  other  person,  could 
grant  insurance  or  make  any  agreement 
binding  upon  the  company. 

[Ed.    Note.— For   other    cases,   see    Insunmcer 
Cent  Dig.  S5  968-997;    Dec.  Dig.  fi  878.*] 

such  untruths  are  such  as  change'  the'  na-  Courts  (|  365*)— Rules  of  Decision— Pol- 

ture,  extent,  or  character  of  the  risk,  wheth-  lowing  Decisions  of  State  Coubts. 

er  they   are  made  in  good  faith,  without  3.  The  question  as  to  the  effect  of  the 

knowledge  of  their  untruth,  or  are  made  knowledge  of  the  local  agent  upon  the  right 


0 


fraudulently   or  wilfully. 

[Bd.    Note.— For   other   cases,  see   Insurance. 
Cent  Dig.  ii  540.  649;   Dec.  Dig.  fi  266.*] 

Appeal  and  Ebbob  (8 1067*)  — Pbejudicial' 
Ebbob—Refusing  Inbtbuction. 

2.  Error  in  refusing  to  instruct  the  jury 
in  an  action  on  a  policy  of  life  insurance 
that  untrue  answers  in  the  application,  if 
material,  avoid  the  policy,  rc^rdless  of 
the  good  faith  of  the  insured,  calls  for  the 
reversal  of  a  judgment  entered  on  a  general 
verdict  against  the  insurance  company, 
where  the  evidence  as  to  the  untruthfulness 
of  the  answers  is  conflicting,  since,  the  ver- 
dict being  general,  it  is  not  possible  to  say 
what  view  the  jury  took  of  the  conflict,  or 
that  it  was  necessary  to  resolve  it  in  view 
of  the  charge  of  the  court,  or  how  they 
would  have  resolved  it  if  the  instructions 
requested  had  been  given. 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  I  4229 ;    Dec.  Dig.  (  lOe?.*] 

INSXTBANCB  (§  300*)  —  UNTBUE  ANSWER  IN 

Applxcation  —  Application  fob  Otheb 
inbitbancs. 

3.  The  answer  "no"  to  the  (question  in  the 
insured's  application  for  life  insurance 
whether  any  proposal  or  application  to  in- 
sure his  life  was  pending  m  another  com- 
pany, or,  if  made,  had  not  been  granted, 
calling  for  particulars  and  the  names  of  all 
such  companies,  associations,  or  agents,  is 
such  a  variation  from  the  trutii  as  changes 
the  nature,  extent,  and  character  of  the  risk,  Jq^  of  the  court* 
and  therefore,  under  Ga.  Code,  §§  2479, 
2480,  avoids  a  policpr  which  makes  the  state- 
ments in  the  application  the  basis  of  the 
insurance  contract,  where,  having  made  an 
application  for  insurance  to  the  local  agent 
of  another  company,  whose  medical  exam- 
iner refused  to  pass  him,  the  insured  had 
withdrawn  the  application  on  the  advice  of 
such  agent  before  it  reached  the  insurance 


of  a  life  insurance  company  to  insist  upon  a 
condition  rendering  the  policy  void  if  ma- 
terial untrue  statements  are  made  in  the 
application  is  one  of  general  jurisprudence, 
upon  which  the  Federal  courts  are  not  con- 
trolled by  the  decisions  of  state  courts. 

FBd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dfg.  {fi  950.  962.  955.  969-971;    Dec.  Dig.  I  365.«] 


[No.  33.] 

Argued   November   Z,   1913.     Decided   Ih^ 
cember    22,    1913. 


N  Writ  of  Certiorari  to  the  United! 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  for 
the  Southern  District  of  Georgia  in  favor 
of  plaintiff  in  an  action  on  a  policy  of  life 
insurance.  Reversed  and  remanded  for  a. 
new  triaL 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  Ij.  Miller,  M.  D.  Jones,  George 
S.  Jones,  Walter  Defore,  Wallace  Miller  and 
Charles  H.  Hall  Jr.  for  petitioner. 

Messrs.  Minter  Wimberly,  Jesse  Har* 
ris,  and  Alexander  Akerman  for  respondent.  k» 

Mr.  Justice  McKenna  delivered  the  opin-  * 


company. 

LBd.    Note.^For   other   cases,   see   Insurance, 
Cent.  Dig.  f  679 ;    Dec.  Dig.  (  800.*] 

iNStTBANCE  (f  378*)--E8TOPPEL  OF  INSUBEB 

—Knowledge  of  Local  Agent. 
4.  Knowledge    of    the    actual    conditions 
and  circumstances  by  the  local  agent  who 

{prepared  the  application  for  a  policy  of 
ife  insurance  will  not  estop  the  insurance 
company  from  enforcing  a  condition  render- 
ing the  policy  void  if  material  untrue  state- 


Action  on  a  life  insurance  policy  for 
$0,000,  issued  upon  the  life  of  John  A. 
Salgue,  the  intestate  of  respondent.  It 
was  tried  to  a  jury,  resulting  in  a  verdict 
and  judgment  for  respondent.  The  judg- 
ment was  affirmed  on  writ  of  error  to  the 
circuit  court  of  appeals  by  a  per  curiam 
opinion.    This  certiorari  was  then  granted. 

The  questions  in  the  case  are  based  on 
certain  statements  made  by  Salgue,  which» 
it  is  contended  by  petitioner  (herein  called 
the  insurance  company),  became  a  part  of 
the  policy  and  constituted  warranties. 

The  following  are  the  material  pro- 
visions of  the  policy  and  the  application: 

"This  policy  of  insurance  witnesseths 
That  the  i£tna  Life  Insurance  Company,  in 


•For  other  cases  see  same  topic  ft  I  numbbb  In  Dec.  *  Am.  Pigs.  1907  to  date,  ft  Rep'r  Indexes 


1911. 


JETNA  L.  INS.  00.  ▼.  MOOEBL 


187 


consideration  of  t1i«  statements,  answers, 
2  and  warranties  contained  in  or  indorsed 
-•  npon  t)ie  application  for  this  policy,  whieli 
application  is  copied  herein  and  made  a 
part  of  this  contract,  and  in  further  con- 
sideration of  the  annual  premium  .  •  . 
herehy  insures  the  life  of  John  A.  Salgue 
•    •    • 

"This  policy  is  issued  and  accepted  suh- 
Ject  to  the  conditions,  prorisions,  andhene* 
fits  printed  on  the  reverse  of  this  page, 
which  are  hereby  referred  to  and  made  a 
|»art  hereof.    •    •    . 

"Conditions,  provisions,  and  benefits 
which  are  made  a  part  of  this  policy: 

"Section  1.  This  policy  shall  not  take  ef- 
"feet  until  the  first  premium  hereon  shall 
have  been  actually  paid  during  the  lifetime 
■and  good  health  of  the  insured.    .    .    . 

"Section  7.  All  agreements  by  said 
-company  are  signed  by  one  of  ita  ez- 
•ccntlve  officers.  No  agent  or  other  person 
not  an  executive  officer  can  alter  or  waive 
■any  of  the  conditions  of  this  policy,  or 
make  any  agreement  binding  upon  said 
•company.'* 

Copy  of  the  application? 

"Being  desirous  of  insuring  my  life  with 
the  ^tna  Insurance  Company,  I  do  hereby 
declare  and  warrant  that  I  am  in  good 
health,  of  sound  body  and  mind,  and  that 
the  following  statements  signed  by -me  are 
foil,  correct,  and  true;  and  that  I  have  no 
knowledge  or  information  of  any  disease, 
infirmity,  or  circumstance  not  stated  in  this. 
4ipplication  which  may  render  insurance 
•on  my  life  more  hazardous  than  if  such 
•disease,  infirmity,  or  circumstance  had 
■never  existed;  and  I  do  hereby  agree  that 
the  declarations  and  warranties  herein 
made,  and  the  answers  to  the  following 
^estions,  together  with  those  signed  by  me 
•on  the  second  page  of  this  application,  shall 
bt  the  basis  and  form  part  of  the  contract 
(or  policy)  between  me  and  the  said  com- 
pany, and  that  if  the  same  be  in  any  respect 
mitrue,  said  policy  shall  be  void;  and  I 
further  agree  that  the  insurance  hereby  ap- 
^  plied  for  shall  not  be  binding  upon  said 
2  company  until  a  policy  has  been  issued,  nor 
*  nntil*the  amount  of  premium  as  stated 
therein  has  been  received  by  said  company, 
or  ita  authorized  agent,  during  my  life- 
time and  good  health,  and  a  receipt  given 
therefor,  signed  by  an  executive  officer  of 
ttid  company;  and  I  further  agree  that  no 
statement  or  declaration  made  to  any 
agent,  examiner,  or  other  person,  and  not 
contained  in  this  application,  shall  be  taken 
or  considered  as  having  been  made  to  or 
brought  to  the  notice  or  knowledge  of  said 
company,  or  as  charging  it  with  any  lia- 
bility by  reason  thereof;  and  I  understand 
that  all  policies  and  agreements  made  by 


the  aaSd  JBtna  Life  Insurance  Company  are 
signed  by  one  or  more  of  ita  executive  of- 
ficers, and  that  no  other  person  can  grant 
insurance  or  make  any  agreement  binding 
upon  said  company*." 

The  application  also  contained  questions 
addressed  to  the  insured  by  the  examining 
physician,  and  the  answers  by  him,  among 
others,  as  follows: 

"14.  What  are  the  names  and  residences 
of  all  the  physicians  whom  you  have 
personally  employed  or  consulted  during 
the  last  five  years?" 

Answer:  "Dr.  James  T*  Ross,  Macon, 
Georgia." 

"16.  Has  any  proposal  or  application  to 
insure  your  life  been  made  to  any  company, 
association,  or  agent  on  which  a  policy  of 
insurance  is  now  prading?  Or  has  any 
such  proposal  or  application  ever  been  made 
for  which  insurance  has  not  been  granted^ 
or  on  which  a  policy  or  certificate  of  insur- 
ance waa  not  issued  in  full  amount^  and  of 
the  same  kind  as  applied  for?  If  so,  state 
particulars  and  the  names  of  all  such  com* 
panies,  associations,  or  agents.** 

Answer;     "None." 

"19.  Has  any  physician  expressed  an  nn« 
favorable  opinion  upon  your  life  with 
reference  to  life  insurance  t" 

Answer:  "No.** 

"21.  Have  you  ever  had  any  of  the  fol-e 
lowing  diseases  f     Answer  'yes'  or  'no'  op«S 
posite  each.    If  'yes,'  state  the*date,  dura** 
tion,  and  severity  of  illness.    •    »    •     Dia* 
ease  of  the  heart?** 

Answer:  "No.** 

"23.  Are  you  subject  to  dyspepsiay 
dysentery,  or  diarrhoea?'* 

Answer:  "No." 

"24.  Have  you  had  during  the  last  seven 
years  any  disease  or  severe  sickness?  If 
so,  state  the  particulara  of  each  case  and 
the  names  of  the  attending  physicians." 

Answer:  "No." 

There  was  discussion  between  Salgue  and 
the  examining  physician  in  regard  to  the 
condition  of  Salgue'a  heart.  His  first 
statement  was  that  he  did  not  have  heart 
disease,  though  he  had  been  told  he  had. 
The  physician  explained  to  him  the  symp- 
toms of  the  disease,  and  he  replied  that  he 
did  not  have  any  of  them  and  never  had 
been  treated  for  heart  trouble.  He  had,  he 
further  said,  consulted  two  doctors.  Little 
and  Winchester,  and  one  of  them  told  him 
he  had  heart  disease  "and  scared  him  so." 
The  other  told  him  that  he  did  not  have 
any  signs  of  it.  And  the  recollection  of  the 
j  physician  was  that  Salgue  referred  to  Dr. 
Ross  as  having  treated  him  for  something 
several  years  previously.  At  the  end  of  the 
discussion  the  physician  put  down  the  an* 
ewer  "No."    He  also  reported  that  Salgue'i 
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respiration  was  ''full,  easy,  and  free.  0. 
K^  and  that  "auscultation"  did  not  '*indi- 
cate  enlargement  or  disease  ol  the  heart 
of  any  kind." 

There  was  testimony  to  the  effect  that 
ahout  June  16,  1905,  and  prior  to  the  ap- 
plication to  the  ^tna,  Salgue  applied  to 
the  local  agent  of  the  Penn  Mutual  Insur- 
ance Company  at  Macon  for  a  policy  of 
$6,000.  The  company's  medical  examiner 
refused  to  pass  him,  telling  him  that  he 
had  heart  disease,  and  advising  him  to  see 
his  family  physician.  Dr.  McAfee.  Salgue 
consulted  Dr.  McAfee,  and  was  informed  by 
him  that  he  had  heart  disease. 
^  The  contentions  of  the  insuranoe  eom- 
g  pany  are  based  ( 1 )  upon  a  request  for  the 
•  direction  of  a  verdict  in  ita*favor;  (2)  the 
denial  of  requests  for  special  instructions. 
We  may  confine  our  consideration  to  the 
special  requests. 

There  was  controversy  as  to  whether 
Salgue  had  heart  disease.  We  have  seen 
the  various  opinions  of  the  examining 
physicians.  Salgue  was  a  strong  man 
pliysically  and  his  strength  was  illustrated 
by  instances.  At  one  of  his  examinations 
he  easily  picked  up  and  removed  a  large  box 
of  melons  without  any  effect  on  his  heart 
action.  An  effort  of  strength  on  another 
occasion  was  immediately  detrimental, 
causing  an  aneurism  which  progressively 
developed  and  produced  a  rupture  of  the 
blood  vessel  and  his  death.  By  the  advice 
of  his  physician  he  had  quit  work  and  had 
gone  to  a  resort  called  Indian  Springs.  He 
remained  there  about  ten  days,  and  on  his 
way  home  died  suddenly  on  the  cars. 

It  is  not  necessary  to  give  at  length  the 
charges     requested.       They     embrace     the 
propositions    (1)   that  the  application  and 
its  statements,  warranties,    and    covenants 
became    part   of  the  contract  of  insurance, 
and  that  any  variation  from  them  whereby 
the  nature,  extent,  or  character  of  the  risk 
was     changed,    would    affect    the    policy, 
whether  the  statements  were  made  by  the 
applicant  in  good  faith,  not  knowing  they 
were  untrue,  or  made  wilfully   or   fraudu- 
lently.    And  so  also  as  to  the  answers  to 
the    questions    put    to    Salgue  as   to   his 
health,    freedom    from    heart    disease,    the 
physicians    he    had    consulted,    the    appli- 
cations for  insurance  which  he  had  made 
which  were  rejected  or  not  accepted.     (2) 
Under  the  terms  of  the  policy  the  appli- 
cation constituted  part  of  it,  the  answers 
to  the  questions  were  covenanted  and  war- 
ranted,   and    Salgue    was    bound    thereby 
without  regard  to  his  good  faith  in  making 
them;   or  that    they    were    representations 
material  to  the  risk  by  which  he  was  bound 
without  regard  to  his  good  faith,  and  that  | 
therefore    the   answers,    il   untrue,    would 


make  the  policy  void.  (3)  The  provisions g, 
of  the  policy  that  no  statement  or  declara-g 
tion  made  to  an  agent^*  examiner,  or  any* 
other  person,  and  not  contained  in  the 
application,  shall  be  taken  or  construed  as 
having  been  made  to  or  brought  to  the 
knowledge  of  the  company,  or  as  charging 
it  with  any  liability  by  reason  thereof,  was 
binding  on  Salgue,  So  also  the  limitation* 
on  the  powers  of  the  agents  and  of  what 
may  have  been  said  to  them  or  by  thenu 
And  further,  that  if  the  answers  in  the  ap- 
plication were  incorrect,  it  was  Salgue's 
duty  to  report  them  as  incorrect  to  the 
company,  and,  failing  to  do  so,  he  was 
presumed  to  have  aoeepted  his  policy  upon 
the  faith  of  them.  It  was  therefore  im- 
material what  may  have  been  said  by  or  to 
the  agent  or  to  the  medical  examiner  which 
was  not  reduced  to  writing  and  presented 
to  the  oflScers  of  the  company  at  the  home 
office. 

The  charge  of  the  court  was  very  long,-^ 
too  long  even  to  attempt  to  condense.  It 
was  antithetical  to  the  special  requests 
made  by  the  insurance  company.  Apply- 
ing certain  general  principles  which  it 
expressed,  the  court  said: 

''To  make  them  distinctly  applicable  to 
your  dMty,  you  are  instructed  that  you 
must  determine  from  all  the  facts,  first,  did 
Salgue  xaake  a  misrepresentation  or  con- 
cealment of  a  fact  of  which  he  had  knowl- 
edge? If  he  did  not,  the  defense  on  this 
point  must  fail.  Second,  if  he  did,  was 
such  misrepresentation  or  concealment  so 
material  that  it  would  have  influenced  one 
or  both  of  the  defendants  not  to  issue  the 
policy  of  insurance  upon  the  respective 
applications?  And  third,  in  connection 
with  this  your  inquiry  will  be,  if  such  ma- 
terial misrepresentation  or  concealment  as 
would  have  caused  the  defendants  or  either 
of  them  to  withhold  insurance  was  made, 
was  it  by  Salgue  wilfully  or  fraudulently 
done?  In  the  absence  of  wilful  or  fraudu- 
lent misrepresentation  or  concealment  of  a 
material  fact,  the  policy  stands  good  and 
the  insurance  company  must  pay  what  it 
promised  to  pay  by  its  policy,  when  it  ac- 
cepted the  premium  of  the  applicant." 

We  may  note  here  that  Salgue  declared  S 
in  his* application  that  he  was  "in  good? 
health;"  that  the  statements  made  by  him 
were  "full,  correct,  and  true;"  and  that  he 
had  no  knowledge  of  "any  disease,  in- 
firmity, or  circumstance"  which  might 
"render  insurance  on  his  life  more  hazard- 
ous than  if  such  disease,  infirmity,  or 
circumstance  had  never  existed."  He  also 
agreed  that  "the  declarations  and  war- 
ranties" therein  made,  and  the  answers  to 
the  questions,  "should  be  the  basis  and 
form  part  of  the  contract  (or  policy)"  be- 
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tireen  him  and  the  eompany,  "and  that  11 
the  same  be  in  any  reapect  untrue"  the 
poliey  should  be  "void." 

The  policy  is  conceded  to  be  a  Georgia 
eontract.  The  character  of  its  covenants, 
therefore,  depends  upon  the  law  of  that 
state,  declared  in  §  2470  of  its  Code,  as 
follows : 

''Application,  good  faith.— -Every  appli- 
eation  for  insurance  must  be  made  in  the 
utmost  good  faith,  and  the  representations 
contained  in  sudi  application  are  con- 
sidered as  covenanted  to  be  true  by  the  ap- 
plicant. Any  variation  by  which  the 
nature  or  extent  or  diaracter  of  the  riak  is 
changed  will  void  the  policy."t 
^  But  who  is  to  decide — the  oourt  or  jury 
K  -—whether  a  variation  be  of  the  quality  de- 
•  seribedT  We  have  seen* how  explicit  the 
policy  is,  and  this  court  in  Jeffries  v. 
Economical  Mut  L.  Ins.  Co.  22  Wall.  47,  22 
L.  ed.  833,  and  Aetna  L.  Ins.  Go.  v.  France, 
91  U.  S.  510,  23  L.  ed.  401,  held  that  the 
parties  to  the  eontract  may  make  the  in- 
quiries and  answers  material,  and  that 
therefore  their  materiality  is  not  open  to  be 
tried  by  a  jury. 

These  cases  recognise  the  right  of  the  In- 
•urer  and  the  insured  to  make  their  own 
eontract  and  determine  for  themselves  what 
representations  shall  be  material* 

How  far  has  this  simple  rule  and  the 
right  of  the  parties  been  changed  by  the 
Georgia  Code?  In  German- American  Mut. 
Life  Asso.  v.  Farley,  102  Ga.  720,  738,  29 
8.  E.  615,  it  was  decided  to  be  the  estab- 
lished law  of  that  state  that  mere  im- 
material matters,  though  incorporated  in 
an  application  for  insurance  and  declared 
to  be  warranties,  do  not  avoid  the  policy, 
and  that  this  was  so  imperatively  the  law 
of  the  state  under  the  provisions  of  the 
Code  that  the  parties  could  not  contract  to 
make  immaterial  matter  material.  The 
court,  however,  said:  ''Of  eourse,  what  is 
in  any  degree  material  should  be  allowed 
ita  due  effect;  but  the  absolutely  immateri- 
al should  count  for  nothing." 

In  Supreme  Conclave,  K.  D.  t.  Wood,  120 
6a.  328,  47  8.  E.  940,  the  Code  again  came 
up  for  construction  and  the  statements  of 
the  insured  were  declared  to  be  representa- 


tions, not  warranties,  and  that  it  was  the 
purpose  of  the  Code  to  get  away  from  what 
the  court  denominated  the  "finer  distinc- 
tions and  strained  constructions"  of  the 
cases.  It  was  therefore  held  that  under 
the  Code  of  the  state  "a  policy  cannot  now 
be  avoided  upcm  the  ground  of  the  falsity 
of  the  representation,  though  warranted^ 
unless  the  representation  be  material  and 
the  variations  from  truth  be  such  as  to 
change  the  nature,  extent,  or  character  of 
the  rUk."  But  the  court  further  held  that 
if  the  representations  have  such  variatiout 
although  the.  applicant  may  have  made 
them  in  good  faith,  not  knowing  that  they  ^ 
were  untrue,  if  they  were  made  the  basis  of  ^ 
the  contract,^ such  contract  is  void.  "It  ia* 
therefore  immaterial,"  the  court  declared, 
"whether  the  warrantor  acted  in  good  faith 
in  making  them." 

The  facts  of  the  case  were  very  much  like  • 
those  of  the  case  at  bar.  The  applicant 
represented  himself,  in  answer  to  a  ques- 
tion, as  not  having  heart  disease.  Of  this 
representation  the  court  said  that  it  "waa 
certainly  a  material  one,  and  doubtless  tha 
company  acted  upon  it."  And  furthers 
"It  is  scarcely  conceivable  that  the  com- 
pany would  have  issued  the  policy  if  the 
applicant  had  answered  that  he  was  or  had 
been  afSicted  with  heart  disease,  or  even  if 
he  had  answered  doubtfully.  We  think 
that  if  the  answer  made  was  untrue,  the 
plaintiff  below  cannot  recover." 

The  judgment  in  the  case  was  reversed 
upon  the  ground,  among  others  not  neces* 
sary  to.  be  considered,  of  error  in  the  in- 
struction  of  the  court,  "that  if  Wood  had 
heart  disease  and  did  not  know  it,  the 
failure  on  his  part  to  disclose  it  could  not 
avoid  the  policy."  There  was  dispute  aa 
to  the  fact»  but  the  court  did  not  pass 
upon  it,  remitting  it  as  a  question  for  tha 
jury  to  decide  at  the  next  trial. 

In  Southern  L.  Ins.  Co.  v.  Wilkinson,  53 
Ga.  535,  549,  550,  after  commenting  on  the 
difference  the  eases  made  between  war* 
ranties  and  representations,  the  peremptory 
character  of  the  former,  their  truth  being 
the  only  question,  the  effect  of  the  latter 
being  determined  by  their  materiality  to 
the   risk,    the   court  said  the  Code  of  tha 


tSec.  2480.  Effect  of  misrepresentation. 
—Any  verbal  or  written  representations  of 
facts  by  the  assured  to  induce  the  accept- 
ance of  the  risk,  if  material,  must  be  true, 
or  the  policy  is  void.  If,  however,  the  party 
has  no  knowledge,  but  states  on  the  repre- 
sentation of  others,  bona  fide,  and  so  in- 
forma  the  insurer,  the  falsity  of  the  infor- 
mation does  not  void  the  policy. 

See.  2481.  Concealment.— A  failure  to 
state  a  material  fact,  if  not  done  fraudu- 
lently* doea  not  void;  but  the  wilful  con- 


cealment of  a  fact  which  would  enhance  the 
risk  will  void  the  policy. 

Sec.  2483.  Wilful  misrepresentation  voids 
policy. — Wilful  misrepresentation  by  the 
assured  or  his  agent,  as  to  the  interest  of 
the  assured,  or  as  to  other  insurance,  or 
as  to  any  other  material  inquiry  made,  will 
void  the  policy. 

Sec.  2499.  Law  of  fire  insurance  appli* 
cable.— The  principles  before  stated  as  to 
fire  insurance,  wnerever  applicable, 
equally  the  law  of  life  insurance. 
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state  determined  tbe  character  of  the  etate- 
menta.  The  court  quoted  §  2479,  which  we 
have  given,  and  §  2480,  which  provides  that 
''any  verhal  or  written  representation  of 
facts  hy  the  assured  to  induce  the  accept- 
ance of  the  risk,  if  material,  must  be  true 
or  the  policy  is  void,"  and  said  that  *'the 
proper  construction  is  that  if  there  be  any 
variation  in  them  from  what  is  true,  where- 
^  by  the  nature  or  extent  or  character  of  the 
g  risk  is  changed,  the  policy,  if  it  makes  them 

•  the  basis  of  the  contract  of  assurance,*  will 
be  void,  and  that  this  will  be  so  whether 
they  are  or  are  not  wilfully  or  fraudulent- 
ly made." 

It  is,  however,  contended  by  respondent 
that  the  questions  asked  in  the  application 
were  truthfully  answered,  or,  at  any  rate, 
whether  they  were  truthfully  answered  was 
a  question  for  the  jury.  And  it  is  insisted 
that  the  answers  of  Sal|][ue  in  regard  to 
other  insurance  and  the  action  thereon  by 
other  companies  were  correct. 

But  granting  that  the  truthfulness  of 
the  answers  was  a  question  for  the  jury, 
the  testimony  was  conflicting;  and,  as  the 
verdict  was  general,  it  is  not  possible  to 
say  what  view  the  jury  took  of  the  con- 
flict, or  that  it  was  necessary  to  resolve 
it  in  view  of  the  charge  of  the  court,  or 
how  they  would  have  resolved  it  if  instruc- 
tions requested  by  the  insurance  company 
had  been  given. 

We  think  there  was  error  also  in  refusing 
other  requests  for  instructions.  We  have 
aeen  questions  were  addressed  to  Salgue 
as  to  the  names  and  residence  6i  the 
physicians  he  had  employed  or  Consulted, 
and  whether  any  physician  had  expressed 
an  unfavorable  opinion  upon  his  life  with 
reference  to  life  insurance,  and  also  whether 
any  proposal  or  application  to  insure  his 
life  was  pending  in  another  company,  or,  if 
made,  had  not  been  granted.  To  the  first 
question  he  gave  the  name  of  only  one 
physician.  There  was  testimony  that  he 
had  consulted  others.  To  the  second  ques- 
tion he  answered,  ''No."  There  was  testi- 
mony that  the  answer  was  untruthful.  To 
the  third  question  he  answered,  "None." 
The  truthfulness  of  the  answer  is  asserted 
notwithstanding  it  appeared  from  the  testi- 
mony that  he  had  made  application  to  the 
Penn  Mutual  Company,  which  application 
had  not  been  granted.  The  evidence  was 
that  the  medical  examiner  had  refused  to 
pass  him  because  he  was  of  opinion  that 
he,  Salgue,  had  heart  disease,  and  so  re- 
ported to  the  agent  of  the  company.  The 
^  agent  told  Salgue  if  he,  Salgue,  would  pay 
gibe  doctor's  fee  to  the  company,  he,  the 

*  agents  would  withdraw  the*application  be- 
fore it  reached  the  company,  and  that  Sal- 
gue "could  answer  in  the  future  that  he 


had  never  been  rejeeted  by  any  company;* 
and  the  agent '  teitifled  "that  it  is  cua* 
tomary  entirely  with  agents  to  stop  exami* 
nations  that  way." 

It  is  contended  by  respondent  that  this 
testimony  shows  that  Salgue's  application 
to  the  Penn  Mutual  was  not  rejected,  but 
was  withdrawn;  and,  besides,  whether  it 
was  rejected  or  withdrawn  was  a  question 
for  the  jury.  We  are  unable  to  concur  with 
either  contention.  The  question  was  a  very 
broad  one.  It  was  whether  any  proposal 
or  application  had  been  made  for  which  in* 
surance  had  not  been  granted,  and  par* 
ticulars  were  asked  for,  "and  the  names  of 
all  such  companies,  associations,  or  agents,'* 
Bearding  the  sense  of  the  question — ^in- 
deed, if  not  its  letter — the  answer  was  un- 
truthful. The  question  certainly  called  for 
something  more  than  an  absolute  negative. 
Its  purpose  was  to  ascertain  the  conduct 
of  Salgue  with  reference  to  life  insurance 
in  order  to  judge  of  him  as  a  risk.  If  it 
had  been  answered  according  to  the  factsi 
the  company  would  have  received  informa* 
tion  of  circumstances  certainly  material 
for  it  to  consider. 

This  conclusion  U  supported,  as  we  have 
seen,  by  the  cited  Georgia  cases,  and  ia 
not  opposed  by  Moulor  ▼•  American  Li 
Ins.  Co.  Ill  U.  8.  335,  28  L.  ed.  447,  4 
Sup.  Ct.  Rep.  460,  or  Phoenix  Mut.  L.  Ins* 
Co.  V.  Kaddin,  120  U.  6.  18S,  30  L.  ed. 
044,  7  Sup.  Ct.  Rep.  600.  In  the  Moulor 
Case  it  was  held  that  the  statements  made 
by  an  applicant  would  be  considered  as  rep- 
resentations rather  than  warranties,  the 
policy  leaving  it  in  doubt  which  they  were 
contracted  to  be,  and  that  they  could  not 
be  considered  either  by  the  company  or  the 
applicant  as  covering  diseases  which  the 
latter  was  not  conscious  of  having.  It  was 
said  that  what  the  company  desired  of  the 
applicant  was  the  utmost  good  faith  toward 
it,  making  "full,  direct,  and  honest  answers 
to  all  questions,  without  evasion  or  fraud, q 
and  without  suppression,  misrepresentation,{ 
*or  concealment  of  facts  with  which  the  com** 
pany  ought  to  be  made  acquainted;  and 
that  by  so  doing,  and  only  by  so  doing, 
would  he  be  deemed  to  have  made  'fair 
and  true  answers.'" 

In  Phcenix  Mut.  L.  Ins.  Co.  t.  Raddin, 
there  Is  a  clear  definition  of  principles. 
Answers  to  questions  propounded  to  an  ap* 
plicant,  it  was  held,  will  be  considered  rep* 
resentations  unless  clearly  intended  by  both 
parties  to  be  warranties,  as  to  which  sub* 
stantial  truth  in  eveiything  material  to 
the  risk  is  all  that  is  required  of  the  ap* 
plicant.  And  it  was  decided:  "Whether 
there  is  other  insurance  on  the  same  sub- 
ject, and  whether  such  insurance  has  been 
applied  for  and  refused,  are  material  facts; 
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at  least,  when  statements  regarding  them 
are  required  by  the  insurers  as  part  of  the 
basis  of  the  contract.  .  .  •  Where  an 
answer  of  the  applicant  to  a  direct  question 
of  the  insurers  purports  to  be  a  complete 
answer  to  the  question,  any  substantial 
misstatement  or  omission  in  the  answer 
avoids  a  policy  issued  on  the  faith  of  the 
application." 

The  medical  examiner,  as  we  have  seen, 
put  down  the  answer  '*Ko"  to  the  ques- 
tion asked  Salgue  as  to  whether  he  had 
heart  disease,  after  being  informed  by 
Salgue,  that  he,  Salgue,  had  been  told  by 
physicians  that  his  heart  was  affected.  It 
appears  from  the  evidence  that  the  other 
answers  of  Salgue  in  his  application  were 
written  down  by  the  agent  of  the  company ; 
and  there  is  testimony  for  and  against  tiie 
fact  that  Salgue  informed  the  agent  of  the 
opinion  entertained  of  him  by  his  physi- 
cians, and  that  he  also  informed  the  agent 
of  otJier  applications  for  insurance.  It  is 
hence  contended  that  the  agent,  not  Salgue, 
is  responsible  for  the  positive  character  of 
the  answers,  and  that  the  insurance  com- 
pany is  estopped  by  this  action  of  the  ag^it 
and  by  his  knowledge  of  the  actual  condi- 
tions and  circumstances.  It  is  therefore 
g  further  contended  that  the  case  comes  with- 
•  in  the  principle  of  the  cases  which  •estab- 
lish that  where  the  agent  of  the  company 
prepares  the  application  or  makes  repre- 
sentations to  the  insured  as  to  the  char- 
acter and  effect  of  the  statements  of  the 
application,  he  will  be  regarded  in  so  do- 
ing as  the  agent  of  the  company,  and  not 
the  agent  of  the  insured.  Among  the  cases 
eited  to  sustain  the  principle  are  the  fol- 
lowing in  this  court:  Union  Mut.  L.  Ins. 
Co.  T.  Wilkinson,  IB  WalL  222,  20  L.  ed. 
617;  American  L.  Ins.  Co.  v.  Mahone,  21 
Wall.  152,  22  L.  ed.  693;  New  Jersey  Mut. 
L.  Ins.  Co.  V.  Baker,  94  U.  S.  610,  24  L. 
ed.  268;  Continental  L.  Ins.  Co.  y.  Cham- 
berlain, 132  U.  6.  304,  83  L.  ed.  341,  10  Sup. 
Ct.  Bep.  87;  German- American  Mut.  Life 
Asso.  T.  Farley,  supra,  is  also  cited,  and, 
being  a  Greorgia  case,  its  authority  is  es- 
pecially urged. 

There  are,  however,  later  cases  which  en- 
force the  provisions  of  a  policy,  and  we  have 
seen  that  it  was  agreed  in  the  policy  under 
review  "that  no  statement  or  declaration 
made  to  any  agent,  examiner,  or  other 
person,  and  not  contained  in"  the  appli- 
cation, should  '^e  takeu  or  construed  as 
having  been  made  to  or  brought  to  the 
notice  or  knowledge  of"  the  company,  ''or 
9A  charging  it  with  any  liability  by  reason 
thereof."  And  he,  Salgue,  expressed  his 
understanding  to  be  that  the  company  or 
one  or  more  of  its  executive  officers,  and 
no  other  person,  could  grant  insurance  or 


make  any  agreement  binding  upon  the  com- 
pany. 

The  competency  of  applicants  for  insur- 
ance to  make  such  agreements,  and  that 
they  are  binding  when  made,  is  decided  by 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Asso.  183  U.  S.  308,  46  L.  ed.  213,  22 
Sup.  Ct.  Rep.  133;  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Asso.  203  U.  S.  106, 
51  L.  ed.  109,  27  Sup.  Ct.  Rep.  27;  Pen- 
man V.  St.  Paul  F.  &  M.  Ins.  Co.  216  U.  S. 
311,  54  L.  ed.  493,  30  Sup.  Ct.  Rep.  312. 

To  the  contention  that  German- American 
Mut.  Life  Asso.  v.  Farley  is  determinative, 
we  answer  that  the  principle  which  it  is 
cited  to  support  is  one  of  general  jurispru- 
dence, and  therefore  the  case  is  not  con- 
trolling. Kuhn  V.  Fairmont  Coal  Co.  215 
U.  S.  349,  64  L.  ed.  228,  30  Sup.  Ct.  Rep.^ 
140.  g 

*This  case  was  consolidated  by  the  court,* 
against  the  objection  of  the  insurance  com- 
pany, with  the  trial  of  the  case  of  the 
same  plaintiff  against  the  Prudential  In- 
surance Company.  This  action  of  the  court 
was  based  on  §  921  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901.  p.  685),  which 
provides  that  "causes  of  a  like  nature,  or 
relative  to  the  same  questions,"  may  be 
consolidated  '^hen  it  appears  reasonable 
to  do  so."  The  action  of  the  court  is 
assigned  as  error.  We  doubt  if  it  was  rea- 
sonable to  consolidate  the  cases.  We  need 
not,  however,  pass  definitely  on  that  point, 
as  we  direct  a  new  trial  on  other  grounds. 

Judgment  reversed  and  cause  remanded 
to  the  District  Court  for  a  new  triaL 

Mr.  Justice  Pitney  dissents. 


(231  U.  S.  560) 

PRUDENTIAL   INSURANCE    COMPANY 
OF  AMERICA,  Petitioner, 

V. 

JOHN  T.  MOORE,  Administrator  of  John 
Andrew   Salgue,   Deceased. 

INBUBANGK  (f  256*)  —  UnTRUB  STATBUBNTS 

IN  Application  —  Good  Faith  of  In- 

flXTBED 

1.  Variations  from  the  truth  in  the  state- 
ments made  by  the  insured  in  his  applica- 
tion for  life  insurance,  which  are  by  the 
policy  expressly  made  the  basis  of  the  in- 
surance contract,  will,  under  the  construc- 
tion given  to  Ga.  Code,  §§  2479,  2480,  by 
the  courts  of  that  state,  avoid  tlic  policy 
if  such  untruths  are  such  as  change  the 
nature,  extent,  or  character  of  the  risk, 
whether  they  are  made  in  good  faith,  with- 
out knowledge  of  their  untruth,  or  are  made 
fraudulently  or  wilfully. 

[Ed.   Nota.^For   other   cases,    see    Insurance, 
Cent.  Dig.  {{  540,  549 ;    Dec.  Dig.  fi  256.*] 

Insurance  (f  300*)— Untbue  Answebs  of 
Insured— Otheb  Applications  for  In- 
surancb. 

2.  Untrue  answers  material  to  the  risk 


•For  other  cases  see  same  topic  a  §  mombbb  in  Dee.  a  Am.  Digs.  1907  to  date,  to  RepT  Indexes 
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which,  under  Ga.  Code,  §§  2479,  2480,  as 
construed  by  the  courts  of  that  state,  avoid 
the  policy,  were  given  by  the  insured  in  his 
application  made  a  part  of  the  insurance 
contract,  where  he  answered  "no"  to  the 
question  whether  "any  company  or  associa- 
tion ever  declined  to  grant  insurance"  on 
his  life,  failed  to  answer  the  further  ques- 
tion "If  'yes,'  give  name  of  company  or 
companies  and  when,"  and  mentioned  but 
one  other  company  in  answer  to  the  ques- 
tion whether  application  for  insurance  was 
then  pending  in  any  other  company,  while 
in  fact  he  then  had  applications  m  two  other 
companies  pending,  and  where,  having  made 
an  application  for  insurance  to  the  local 
agent  of  another  company  whose  medical 
examiner  refused  to  pass  him,  he  had  with- 
drawn such  application  upon  the  advice  of 
the  agent,  before  it  reached  the  insurance 
company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  5  679 ;    Dec.  Dig.  S  300.*] 

INSTJBANCK  (|  378*)— ESTOPPEL  OF  INSTTBEB 

—Knowledge  or  Agent. 

3.  No  knowledge  of  the  local  agent  who 

Jirepared  the  application  for  a  policy  of 
ife  insurance  can  estop  the  insurance  com- 
pany from  insisting  that  the  policy  is  void 
because  of  material  untrue  statements  in 
such  application,  which  is  made  a  part  of 
the    insurance   contract,    where   the   policy 

Provides  that  ''no  agent  has  power  in  be- 
alf  of  the  company  to  make  or  modify 
this  or  any  contract  of  insurance,  extending 
the  time  for  paying  a  premium,  to  waive 
any  forfeiture,  or  to  bind  the  company  by 
making  any  promise,  or  making  or  receiving 
any  presentation  or  information." 

[Ed.  Note.— For  other  cases,  eee  Insurance. 
Cent.  Dig.  (9  968-997:    Dec.  Dig.  I  37£.^] 

[No.  47.] 

Argued    November   6,    1913.      Decided   De- 
cember 22,  1913. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  L'ourt  of  Appeals  for  the 
Fifth  Circuit  to  review  a  judgment  which 
aflirmed  a  judgment  of  the  Circuit  Court 
for  the  Southern  District  of  Georgia  in 
favor  of  plaintiff  in  an  action  on  a  policy 
of  life  insurance.  Reversed  and  remanded 
for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Eugene  R.  Black,  Sanders  Mc- 
Daniel,  and  Edward  D.  Duffield  for  peti- 
tioner. 

Messrs.    Minter    Wimberly,    Alexander 

^  Akerman,  and  Jesse  Harris  for  respondent. 

c 

•    *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Action  upon  a  policy  of  insurance  for 
$5,000,  issued  by  petitioner,  herein  called 
the  insurance  company,  upon  the  life  of 
John  Andrew  Salgue.  It  was  consolidated 
and  tried  with  tlie  case  against  the  i^tna 
Company,  and  resulted  in  a  verdict  for  the 


amount  of  the  policy,  npon  which  judg- 
ment was  entered.  It  was  affirmed  by  the 
circuit  court  of  appeals  and  the  case  waa 
then  brought  here.  Though  eonaolidated  in 
the  distriet  court  with  the  other  case,  it  ia 
here  upon  a  separate  record  and  submitted 
upon  a  separate  argument.  It,  however, 
involves  some  of  the  same  fundamental 
questions. 

Salgue,  IB  his  application  for  insurance^ 
declared    and    warranted   that    he    was    in 
good  health  and  that  all  the  statements  and 
answers  to  the  questions  put  to  him  were 
complete  and  true,  and  that  the  declara- 
tion should  constitute  a  part  of  the  con- 
tract of  insurance  applied  for.    He  further^ 
agreed  that  the  policy  should  not  take  effects 
»antil  the  same  should  be  issued  and  do-* 
livered  by  the  company   while  his   health 
was  in  the  same  condition  as  described  in 
the  application. 

Certain  provisions  were  made  part  of  the 
policy,  among  others,  that  "no  agent  haa 
power  in  behalf  of  the  company  to  maka 
or  modify  this  or  any  contract  of  insuranoty 
extending  the  time  for  paying  a  premium, 
to  waive  any  forfeiture,  or  to  bind  the  com- 
pany by  making  any  promise,  or  making 
or  receiving  any  presentation  or  informa- 
tion." 

On  the  medical  eacamination  he  declared 
as  follows:  "I  hereby  warrant  that  the  an- 
swers to  these  questions  are  true  and  cor- 
rect, and  that  they  shall  form  a  part  of 
the  contract  of  insurance  applied  for."  The 
questions  in  the  application  and  the  an- 
swers thereto  were  as  follows: 

"Has  any  company  or  association  ever 
declined  to  grant  insurance  on  your  \it% 
or  issue  a  policy  of  a  different  kind,  or  for 
a  sum  less  than  that  applied  for? 

Answer:  "No." 

"If  'yes,'  give  name  of  company  or  com- 
panies and  when.** 

(No  answer  was  given  to  this  question.) 

"Is  application  for  insurance  on  your 
life  pending  at  this  time  in  any  other  com- 
pany; if  so,  give  the  name  of  the  oom- 
pany." 

Answer:  '^es;   Provident  Savings  Life." 

"When  were  you  last  attended  by  a 
physician?" 

Answer:  "Early  spring  of  1905." 

"For  what  complaint?" 

Answer:  "Bilious  fever,  two  days." 

"Have  you  ever  had  any  serious  illness?* 

Answer:  "No." 

"Are  yon  in  good  health?" 

Answer:  "Yes." 

There   was  testimony  in   the  case  tend*eo 
ing  to   show  that  these  answers  were  un-§ 
true;  that  he  had  chronic  acid*gastritis  and* 
heart  disease,  and  that  other  applicationa 
for  insurance  wero  pending,  and  othera  not 
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granted.  And  it  1b  urged  that,  the  answers 
to  the  questions  above  stated  being  in  the 
negative,  he  omitted  to  answer  other  ques- 
tions which  were  material  to  be  an8\yered 
in  order  to  make  his  statement  complete 
and  truthful;  that  therefore  his  ^mission 
to  answer  amounted  to  a  fraudulent  con- 
cealment. 

Error  is  assigned  on  the  ruling  of  the 
court  refusing  to  direct  a  verdict  for  the 
izsurance  company  and  refusing  certain 
special  instructions. 

The  policy  is  conceded  to  be  a  Georgia 
contract,  and  it  is  contended  that  the  war- 
ranties contained  in  the  application  were 
all  material  to  the  risk,  and  that  they  were 
all  broken  (1)  because  the  evidence  showed 
that  the  answers  to  the  questions  were  false, 
thereby  avoiding  the  policy;  (2)  the  policy 
was  not  delivered  to  Salgue  while  he  was 
in  good  health,  that  being  a  condition 
precedent  to  its  taking  effect;  and  (3)  the 
policy  was  void  by  reason  of  incomplete 
and  untruthful  answers.  This,  it  is  urged, 
is  the  effect  of  the  Georgia  law,  which,  while 
it  modifies  the  imperative  character  of 
statements  by  an  applicant  for  insurance 
as  warranties,  yet  provides  that  any  varia- 
tion from  the  facts  stated  "by  which  the 
nature  or  extent  or  character  of  the  risk  is 
changed  will  void  the  policy."  Code  of 
Georgia,  §  2479. 

The  insurance  company,  therefore,  to 
Buatain  its  contention  that  a  verdict  should 
have  been  directed  for  it,  must  establish 
that  the  representations  were  material  to 
the  risk,  and  that  they  were  untrue. 
Whether  they  were  untrue  is  a  question 
of  fact;  and  as  the  proposition  of  law  which 
the  insurance  company  relies  upon  is  exhib- 
ited by  the  special  request,  we  shall  pass  to 
the  consideration  of  the  latter.  It  presents 
the  question  of  the  materiality  of  Salgue's 
^  statements  to  the  risk  as  one  of  law.  The 
^  court  submitted  it  to  the  Jury  as  a  ques- 
•  tion  of  fact,  and*made  as  elements  of  de- 
cision Salgue's  motive,  his  good  or  bad 
faith,  his  mistake  or  fraud  in  making  the 
representations.  This,  we  think,  is  the 
sense  conveyed  by  the  charge  of  the  court, 
as  we  said  in  i£tna  L.  Ins.  Co.  v.  Moore, 
just  decided  [2:31  U.  S.  543,  58  L.  ed.  — ,  84 
Sup.  Ct.  Rep.  186],  notwithstanding  there 
are  here  and  there  qualifying  words  and  a 
distinction  made  between  misrepresentation 
of  facts  and  the  concealment  of  them.  A 
few  excerpts  from  the  charge  will  illus- 
trate this.  After  defining  a  warranty  the 
court  said:  "On  the  other  hand,  representa- 
tions are  statements  made  to  give  informa- 
tion to  the  insurer,  and  otherwise  induce 
it  to  enter  into  the  insurance  contract,  and 
unless  diatinctly  material,  and  made  icith 
frmudulent  purpose  (italics  ours)  do  not 
34   S.   C— 13. 


avoid  the  policy.  4  «  •  Substantial  in* 
tegrity  of  conduct  on  the  part  of  both  in* 
surer  and  insured  is  the  prime  object  the 
law  seeks  to  obtain.  .  .  .  The  law  of 
Georgia,  while  requiring  that  every  appli- 
cation for  insurance  must  be  made  in  the 
utmost  good  faith,  and  that  repreaentationa 
are  considered  as  covenanted  to  be  true, 
otherwise  the  policy  will  be  voided,  also 
provides  that  a  failure  to  state  a  material 
fact,  if  not  done  fraudulently,  does  not  void 
the  policy.  On  the  other  hand,  the  wilful 
and  fraudulent  concealment  of  such  a  fact 
which  would  enhance  the  risk  of  the  com- 
pany will  have  the  effect  to  void  it.  What 
is  here  stated  to  be  true  of  wilful  conceal- 
ment is  also  true  of  wilful  misrepresenti^ 
tion  by  the  applicant  to  his  agent  as  to  any 
material  inquiry  made.  It  follows  that  un- 
der the  law  of  Georgia,  a  misrepresentation 
in  statement  or  a  concealment  of  fact  must 
first  be  material,  or  must  be  wilfully  or 
fraudulently  made  in  order  to  annul  the 
insurance." 

After  further  explanation,  the  court  said: 

"These  are  the  general  principles.  To 
make  them  distinctly  applicable  to  your 
duty,  you  are  instructed  that  you  must  de- 
termine from  all  the  facts,  first,  did  Salgue  ^ 
make  a  misrepresentation  or  concealment  § 
of  a  fact  of* which  he  had  knowledge?  If* 
ho  did  not,  the  defense  on  this  point  must 
fail.  Second,  if  he  did,  was  such  misrepre- 
sentation or  concealment  so  material  that 
it  would  have  influenced  one  or  both  of  the 
defendants  not  to  issue  the  policy  of  insur- 
ance upon  the  respective  applications? 
And,  third,  in  connection  with  this  your 
inquiry  will  be,  if  such  material  misrepre- 
sentation or  concealment  as  would  have 
caused  the  defendants  or  either  of  them  to 
withhold  insurance  was  made,  was  it  by 
Salgue  wilfully  or  fraudulently  done?  In 
the  absence  of  wilful  or  fraudulent  misrep- 
resentation or  concealment  of  a  material 
fact,  the  policy  stands  good  and  the  insur- 
ance company  must  pay  what  it  promised 
to  pay  by  its  policy,  when  it  accepted  the 
premium  of  the  applicant." 

This  being  the  charge  of  the  court,  where- 
in did  it  militate  against  the  special  re- 
quest, which  is  aa  follows: 

"The  defendant,  The  Prudential  Insurance 
Company  of  AmesioSy  requests  the  court  to 
charge  as  follows: 

"Question  4-B  of  the  application  of  an  id 
John  A.  Salgue  to  the  said  the  Prudential 
Insurance  Company  of  America  is  as  fol- 
lows: 'Has  any  company  or  association  evor 
declined  to  grant  insurance  on  your  lifo. 
or  issued  a  policy  of  a  different  kind,  or  for 
a  sum  less  than  that  applied  for?  (Answer 
"Yes"  or  "No.")'  The  answer  to  this  ques- 
tion is  'No.' 
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"Tbe  defendant  insists  that  this  answer 
is  false,  and  says  that  the  said  Salg^e,  in 
the  month  of  June,  1905,  prior  to  the  time 
of  making  this  application,  applied  to  the 
Penn  Mutual  Life  Insurance  Company  for 
a  policy,  and  was  declined.  If  you  beliere 
from  the  evidence  that  the  said  Salgue  made 
application  to  Anderson  Clark,  the  agent 
for  the  Penn  Mutual  Life  Insurance  Com- 
pany, for  insurance,  and  that  this  appliea> 
tion  was  signed  by  the  said  Salgue,  and 
that  this  application  was  handed  by  the 
^  said  Anderson  Clark,  aa  agent  for  the  Penn 
g  Mutual  Insurance  Company,  to  Dr.  Little, 

*  examiner  for  the  said* Penn  Mutual  Com- 
pany, for  examination,  and  that  Dr.  Lit- 
tle, as  said  examiner,  examined  the  said 
Salgue,  and  stated  to  the  said  Salgue 
that  he  had  heart  trouble^  and  that  for 
this  reason  he  could  not  pass  him,  then 
I  charge  you  that  this  would  amount 
to  a  declination  by  the  Penn  Mutual  Life 
Insurance  Company  of  the  application 
for  insurance  made  to  it  by  the  said 
Salgue,  and  if  you  believe  from  the  evi- 
dence that  such  application  was  made  and 
that  such  declination  was  made,  then  I 
charge  you  that  the  answer  of  Salgue  to 
this  question  was  false,  and  that  it  was 
warranted  to  be  true,  and  that  it  was  as  to 
a  material  matter  which  would  tend  to 
change  the  nature,  extent,  and  character  of 
the  risk  assumed,  and  that  in  this  event 
plaintiff  could  not  recover." 

It  is  contended  that  the  instruction  was 
*^egal  and  pertinent"  to  the  issue,  and  was 
not  incorporated  in  the  charge  of  the  court. 
The  court,  we  have  seen,  did  not  incorpo- 
rate the  instruction  in  its  charge,  and  that 
the  instruction  was  legal  and  pertinent  to 
the  issue  between  the  parties  is  shown  by 
the  opinion  in  the  JBtna  Case. 

The  instruction  based  on  the  facts  stated 
was  peremptory  of  the  right  of  the  insur- 
ance company  to  recover.  But  respondent 
contends  that  the  requirement  was  either 
void,  or  that  the  agent  of  the  company 
wrote  down  and  reported  the  answer,  know- 
ing the  facts,  and  therefore  the  company 
is  estopped  to  dispute  the  correctness  of 
the  answer  or  its  completeness.  There  was 
testimony  in  the  case  upon  which  the  con- 
tention could  be  based.  But  the  ease  wns 
not  submitted  to  the  jury  in  that  view.  This 
phase  of  the  case,  as  its  other  phases,  was 
made  to  turn  upon  the  good  faith  of  Salgue. 
not  upon  the  materiality  of  the  fact  or  tiie 
action  of  the  agent  of  the  insurance  com- 
pany. The  court  stated  to  the  jury  thnt 
the  contention  of  the  insurance  company 
^  was  that  the  transaction  with  the  Penn 
«  Mutual  showed  a  rejection  of  Salgue's  ap- 

•  plication  •by  that  company,  "to  be  deter- 
mined by  the  court  as  a  matter  of  law." 
With  the  eontention  the  court  said  it  was 


unable  to  agree,  "and  leaves  the  question 
to  the  Jury,  it  being  a  mixed  question  ol 
law  and  fact." 

The  testimony  in  regard  to  the  appliea- 
tion  to  the  Penn  Mutual  is  the  same  as 
in  the  ^tna  Case.  We  need  not  repeat  it. 
It  may  be  that  it  cannot  be  literally  said 
that  any  company  or  association  had  re- 
jected an  application  by  Salgue.  If  that 
had  been  the  question,  and  regarding  sense, 
rather  than  form,  it  could  be  contended 
that  the  answer  was  untruthful.  But  the 
question  asked  Salgue  was  broader.  He 
was  asked  "if  any  company  or  association 
ever  declined  to  grant  insurance"  on  his 
life,  and  the  further  question  was  put:  "If 
so,  give  the  name  of  the  company  or  com- 
panies," to  which  he  gave  no  answer.  He 
was  also  asked,  "Is  application  for  life 
insurance  on  your  life  pending  at  this  time 
in  any  other  company;  if  so,  give  the  name 
of  the  company?"  To  the  latter  question 
he  answered,  "Yes;  Provident  Savings 
Life."  At  that  time  he  had  an  applica- 
tion pending  with  the  Sun  Life  Insurance 
Company  of  Canada.  The  answers  were, 
therefore,  not  true,  and  we  think  that  they 
were  material  to  the  risk  within  the  mean- 
ing of  the  Georgia  Code.  j£tna  L.  Ins.  Ca 
V.  Moore. 

It  is  contended  here,  as  in  the  JEtna 
Case,  that  the  company  is  estopped  bj  the 
knowledge  of  the  agent,  and  the  same  cases 
are  cited  as  were  cited  there.  We  answer 
here,  as  we  answered  there,  that  the  terms 
of  the  policy  constituted  the  contract  of 
the  parties  and  precluded  a  variation  of 
them  by  the  agent.  We  may,  however,  ob- 
serve that  Salgue  did  not  inform  the  medi- 
cal examiner  in  this  case,  as  he  did  in  the 
i£tna  Case,  that  he  was  told  he  had  heart 
disease.  In  other  words,  he  made  no  com- 
munication to  the  examiner  which  modified 
in  any  way  the  positive  character  of  his 
answers  to  the  questions  put  to  him.  Theg 
testimony  is  conflicting  as  to  the^infornm-* 
tion  he  gave  to  the  agont  of  the  company, 
who,  the  evidence  shows,  prepared  the  ap- 
plication. 

We  think,  therefore,  that  the  court  erred 
in  refusing  the  special  request. 

It  is  also  contended,  as  it  was  in  the 
iEtna  Case,  that  the  District  Court  erred 
in  consolidating  the  causes,  and  it  must  be 
admitted  that  petitioner  here  has  more 
ground  of  complaint  of  the  ruling  than 
the  iEtna  Company.  We  are,  however,  not 
required  to  pass  upon  the  content  ion, 
t!)ough,  as  we  said  in  the  other  case,  there 
lire  grounds  for  it. 

Judgment  reversed  and  cause  remanded 
to  the  District  Court  for  a  new  triaL 

Mr.  Justice  Pitney  dissenti. 
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J.  W.  SPRIKGSTEAD,  J.  C.  Burwell,  W.  A. 
Fulton,    et   al.,    Plffs.    in    Err., 

V. 

CRAWFORDSVILLE    STATE    BANK. 

OotTBTS  (I  328*)— FBDlWAt  COTJBTS— JUBIS- 
DICTXONAI.  AjfOUNT— ATTOBNBT'B  FbB. 

1.  An  attorney's  fee,  payment  of  which 
it  provided  for  in  a  promuaory  note  if  suit 
ahould  be  brought,  may  be  considered  in 
determining  whetnor  the  amount  necessary 
to  sustain  the  original  jurisdiction  of  a 
Federal  court  is  involved  in  an  action  on 
the  note. 

IBd.  Note.— For  Other  cMes,  Me  Gonrts,  Gent 
Die  U  890-896:    Dec  Dis.  |  S28.*] 

CouBTfl  (§  322*)— Plbadinq— Allegations 
OP  CiTiZENBHiF— Amendment. 

2.  Failure  to  allege  the  citizenship  of  the 
original  payee  of  a  note  does  not  compel  the 
dismissal  of  an  action  brought  by  the  as- 
signee in  a  Federal  court  in  which  the  neces- 
sary diversity  of  citizenship  as  betwi>en 
plaintiff  and  defendant  is  alleged,  since  the 
error  is  susceptible  to  correction  by  amend- 
ment. 

CBd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  II  876-881.  887;    Dec.  Dig.  |  882.^] 

COT7RT8  (§  322*)— Plkadino— Amendme:^t— 

ALLBOATZ0N8  OF  CITIZENSHIP— JUfilSDIC- 
TION. 

3.  Curing  by  amendment  in  a  Federal 
eourt  the  failure  to  allege  the  citizenship  of 
the  original  payee  in  an  action  brought  by 
the  assignee  of  a  note  is  not  open  to  the 
objection  that  it  gives  that  court  a  Juris- 
diction which  it  no  lonffer  possesses  be- 
cause, after  the  suit  was  b^^n,  but  before 
the  amendment,  the  jurisdictional  amount 
was  by  the  Judicial  Code  increased  to  a 
sum  in  e.\ceB8  of  thut  involved  in  the  suit, 
since  the  saving  clause  of  §  299  of  that 
Cod«»  covers  the  case. 

TBrt.  Note.— For  other  canes,  see  Courts.  Cent. 
Dig.  II  876-881.  887;     Deo.   Dig.  |  822.*] 

[No.  93.] 

Submitted  December  4,  1913.     Decided  De- 
cember 22,  1913. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Florida  to  review  a  judgment  in  favor 
of  plaintiff  !n  an  action  on  a  promissory 
note.  Reversed  and  remanded,  with  direc- 
tions to  allow  plaintiff  to  amend,  other- 
wise to  dismiss  for  want  of  jurisdiction. 

Mr.  J.  C.  Davant  for  plaintiffs  in  error. 

Messrs.  Peter  O.  Knight  and  C.  Fred 
niompsoii  for  defendant  in  error. 

•  *  Memorandum  opinion  by  Mr.  Chief  Jus- 
tioe  Wbite,  by  direction  of  the  court: 

This  is  a  direct  writ  of  error  to  deter- 
mine a  question  of  jurisdiction.  The  action 
arose  prior  to  the  adoption  of  the  Judicial 
Code,  and  was  on  two  promissory  notes, 
each  for  $1,000  and  each  providing  for  the 
^  payment  of  a  reasonable  attorney's  fee  if 

•  toit  were  brought.     Could  *iiuch  an  attor- 
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ney's  fee  be  considered  in  determining 
whether  the  jurisdictional  amount  was  in- 
volved? We  think  so.  Clearly  such  fee 
was  no  part  of  the  costs,  nor  was  it  in- 
terest. It  may  be  that  tlie  agreement  to 
pay  an  attorney's  fee  in  the  event  of  suit 
created  only  an  accessory  right  (though  un- 
der Brown  v.  Webster,  156  U.  S.  328,  39 
L.  ed.  440,  15  Sup.  Ct.  Rep.  377,  this  is 
doubtful),  but  nevertheless  it  gave  a  right 
to  recover  and  created  a  legal  obligation 
to  pay.  It  is  true  its  effectiveness  was  de- 
pendent upon  suit  being  brought,  yet  the 
moment  suit  was  brought  the  liability  to 
pay  the  fee  became  a  "matter  in  contro- 
versy," and  as  such  to  be  computed  in  mak- 
ing up  the  requisite  jurisdictional  amount. 
Ibid.,  and  this  has  been  the  rule  since  ap- 
plied by  lower  Federal  courts.  Rogers  t. 
Riley,  80  Fed.  759;  Continental  Casualty 
Co.  V.  Spradlin,  95  C.  C.  A.  112,  170  Fed. 
322;  Howard  v.  Carroll,  195  Fed.  646. 

It  is  further  urged  that  though  the  case 
is  within  the  jurisdictional  amount*  never- 
theless it  was  not  within  the  competency 
of  the  court  below  because  of  a  failure  to 
all^e  the  citizenship  of  the  original  payee 
of  the  notes.  Act  of  August  13,  1888,  25 
Stat,  at  L.  p.  433,  chap.  866,  §  1,  U.  S.  Comp. 
Stat  1901,  p.  508.  The  contention  is  clearly 
well  taken.  King  Iron  Bridge  Co.  v.  Otoe 
County,  120  U.  S.  225,  80  L.  ed.  623,  7 
Sup.  Ct,  Rep.  552;  Parker  v.  Ormsby,  141 
U.  S.  81,  83,  35  L.  ed.  654,  655,  11  Sup. 
Ct.  Rep.  912.  However,  as  between  the 
plaintiff  and  the  defendants  the  necessary 
diversity  of  citizenship  was  alleged,  we  are 
of  opinion  that  the  failure  to  allege  the 
citizenship  of  the  assignor  of  the  paper  does 
not  compel  the  absolute  dismissal  of  the 
case,  as  the  error  in  that  particular  is  sus- 
ceptible to  correction  by  amendment.  King 
Iron  Bridge  Co.  v.  Otoe  County,  supra; 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones.  177  U.  S.  449,  44  L.  ed.  842,  20 
Sup.  Ct  Rep.  600. 

The   argument   that    because,   subsequent 
to  the  institution  of  suit,  the  jurisdictional 
amount  was  increased,  to  allow  the  amend- 
ment at  this  time  would  be  giving  the  lower 
court   jurisdiction   of   a  case  to  which    its 99 
authority  does  not  now  extend,  is  without  S 
merit,  in  view  of  the  saving^clause  of  §  293* 
of  the  Judicial  Code   [36  Stat,  at  L.  1169, 
cliap.  231,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
246],  which  was  intended  to  cover  such  a 
case  as  this. 

Reversed  and  remanded,  with  direction  to 
allow  plaintiff  to  amend  by  alleging  the 
citizenship  of  the  original  parties  to  the 
paper,  within  such  time  as  the  court  shall 
think  proper,  and  upon  failure  to  do  so^ 
to  dismiss  for  want  of  jurisdiction. 


*Vor  otbM-  cases  see  same  topic  A  S  htjmbbb  in  Deo.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Index** 
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ANNA  LAPINA,  Petitioner, 

V. 

WILLIAM    WILLIAMS,    CommiBsioner   of 

Immigration. 

Statutes  (§  214*)— Constbuction  —  Com- 
uiTTEE  liEPOBTs— Debates. 

1.  The  Federal  Supreme  Court  ordinarily 
will  not  go  beyond  the  reports  of  congres- 
sional committees  to  the  debates  in  Con- 
gress as  a  source  from  which  to  determine 
the  meaning  of  the  language  employed  in  a 

Federal  statute. 

[Ed.  Note.~For  other  cases,  ^ee  Statutes, 
Cent  Dig.  §  290 ;  Dec.  Dig.  8  214.*] 

Statutes  ({  211*)—Con8tbuction  —  Title 
OF  Act. 

2.  It  is  only  in  a  doubtful  case  that  the 
title  of  an  act  can  control  the  meaning  of 
ttie  enacting  clauses. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  288;    Dec.  Dig.  8   211.*] 

Aliens  (§  51*)— Deportation— ErrECT  op 
Previous  Residence. 

3.  An  alien  woman  found  an  inmate  of 
a  house  of  prostitution  witliin  three  years 
after  her  return  to  the  United  States,  fol- 
lowing a  temporary  absence  abroad,  may, 
notwithstanding  her  previous  residence  in 
the  United  States  for  upwards  of  three 
years,  be  deported  under  the  provisions  of 
the  immigration  act  of  February  20,  1007 
(34  Stat,  at  L.  898,  chap.  1134,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  499),  which  in  enumer- 
atinfir  ia  §  2  the  classes  of  aliens  which 
shall  be  excluded  from  admission  into  tiie 
United  States,  specifically  mentions  "pros- 
titutes, or  women  or  girls  coming  into  the 
United  States  for  the  purpose  of  prostitu- 
tion, or  for  any  other  immoral  purpose," 
and  in  §  3  provides  for  the  deportation  of 
"any  alien  woman  or  girl  who  shall  be 
found  an  inmate  of  a  house  of  prostitution, 
or  practising  prostitution  at  any  time  with- 
in three  years  after  she  shall  have  entered 
the  United  States." 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  i  111;    Dec.  Dig.  8  KL*] 

[No.  7.1 

Submitted  December  1,  1913.    Decided  Jan- 
uary 5, 1914. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  for 
the  Southern  District  of  New  York,  dismiss- 
ing a  writ  of  habeas  corpus  to  inquire  into 
an  order  for  the  deportation  of  an  alien. 
Affirmed. 

See  same  case  below,  103  C.  0.  A.  327, 
179  Fed.  839. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Hawkins  for  petitioner. 

Assistant  Attorney  General  Denison  and 
Mr.  Francis  H.  McAdoo  for  respondent. 
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*Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

The  petitioner,  an  unmarried  woman  and 
a  native  of  Russia,  came  to  the  United 
States  in  the  year  1897  or  1808,  at  the  ageg 
of  about  twelve  years,  accompanied  by*  a* 
man  who  had  promised  to  marry  her,  and 
during  the  four  years  immediately  follow- 
ing she  practised  prostitution  in  the  city  of 
New  York,  and  supported  her  companion 
with  the  proceeds  of  her  prostitution;  she 
then  left  that  city,  and  thereafter  con- 
tinuously practised  prostitution  in  various 
parts  of  the  United  States,  including  dif- 
ferent towns  and  cities  in  the  states  of 
Washington,  Arizona,  and  Texas.  In  the 
month  of  March,  1908,  she  returned  to 
Russia  for  the  purpose  of  yisiting  her 
mother,  intending  at  the  same  time  to  re- 
turn to  this  country;  she  re-entered  the 
United  States  at  the  port  of  New  York  in 
June,  1908,  accompanied  by  her  mother,  at 
which  time  petitioner  falsely  represented, 
for  the  purpose  of  facilitating  her  landing, 
that  she  was  Mrs.  Joseph  Fiore,  and  the 
wife  of  an  American  citizen;  at  the  time 
of  this,  her  second  entry,  she  intended  to 
continue  the  practice  of  prostitution  in  the 
United  States,  and  almost  immediately 
upon  being  admitted  she  engaged  in  that 
practice,  and  was  continually  engaged  in  it 
until  September  21,  1909,  on  which  date 
she  was  arrested  in  a  house  of  prostitution 
in  Phcenix,  Arizona,  upon  a  warrant  of  ar- 
rest duly  issued  by  the  Acting  Secretary  of 
Commerce  and  Labor  under  the  provisions 
of  the  immigration  act  of  February  20, 
1907  (34  SUt.  at  L.  898,  chap.  1134,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  499).  Upon  a 
hearing  properly  accorded  to  her,  the  fore- 
going facts  were  established,  and  an  order 
of  deportation  was  made  upon  the  ground 
that  she  was  a  prostitute,  and  was  such  at 
the  time  of  her  entry  into  the  United 
States;  that  she  entered  the  United  States 
for  the  purpose  of  prostitution;  and  that 
she  had  been  found  an  inmate  of  a  house 
oi  prostitution  and  practising  the  same 
within  three  years  after  her  entry.  She  ob- 
tained a  writ  of  habeas  corpus,  which,  after 
a  hearing,  was  dismissed  by  the  district 
court  for  the  southern  district  of  New 
York.  Upon  appeal,  the  circuit  court  of 
appeals  affirmed  the  order  of  dismissal 
(sub  nom.  Ex  parte  HofTman,  103  C.  C.  A. 
327,  179  Fed.  839).  The  present  writ  of  J 
^certiorari  was  then  allowed  because  of  the* 
division  of  judicial  opinion  upon  the  ques- 
tion presented,  which  is  whether  the  pro- 
visions of  the  immigration  act  of  1907  re- 
specting admission  arid  deportation  apply 
to  an  alien  such  as  the  petitioner,  who, 
having  remained  in  this  country  for  more 


*For  other  cases  see  Baxa9  topic  ft  9  nttmbbh  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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than  three  yean  (in  this  imtanoe  for  more 
than  ten  years),  after  first  entry,  and  hav- 
ing gone  abroad  for  a  temporary  purpose 
and  with  the  intention  of  returning,  again 
seeks  and  gains  admittance  into  the  United 
States. 
^  The  pertinent  provisions  of  the  act  of 
?  1907  are  set  forth  in  the  margin.f  So  far 
as  the  present  question  is  concerned,  the 
act  is  not  materially  different  from— 
certainly  not  less  stringent  than— the  act 
of  March  8,  1903  (32  Stat,  at  L.  1213,  chap. 
1012).  The  circuit  court  of  appeals  in  the 
present  case  followed  its  own  decision  in 
Taylor  v.  United  States,  81  C.  C.  A.  197, 
£152  Fed.  1,  which  was  based  upon  the  act 
*  of  1903,  and  in  which  it  was  held  that  while 
the  provisions  of  the  act  of  March  3,  1891 
(26  Stat,  at  L.  1084,  chap.  561,  U.  8.  Comp. 
Stat.  1901,  p.  1294),  had  been  construed  as 
restricted  to  "alien  immigrants,"  the  act 
of  1903  had  been  so  framed  as  to  cover 
aliens,  whether  immigrants  or  not.  In  be- 
half of  the  petitioner  it  is  contended  that 
the  court  erred  in  its  judgment  as  to  the 
purpose  of  Congress  in  modifying  the 
language  of  previous  acts  on  adopting  the 
revision  of  1903,  and  tliat  this  act  and  the 
act  of  1907,  as  well  as  those  that  preceded 
them,  when  properly  construed,  refer  to 
"alien  immigrants"  exclusively. 
The  Acts  of  1903  and    1907    being    re- 

tSec.  2.  That  the  following  classes  of  aliens 
shall  be  excluded  from  admission  into  the 
United    States:  .      .      prostitutes,    or 

women  or  girls  coming  into  the  United 
States  for  the  purpose  of  prostitution,  or 
for    any    other    immoral    purpose;     .     .     . 

Sec.  3.  .  .  .  any  alien  woman  or  girl 
who  shall  be  found  an  inmate  of  a  house 
of  prostitution  or  practising  prostitution, 
at  anv  time  within  three  years  after  she 
shall  have  entered  the  United  States,  shall 
be  deemed  to  be  unlawfully  within  the 
United  States,  and  shall  be  deported  as 
provided  by  sections  twenty  and  twenty-one 
of  this  act. 

Sec.  20.  That  any  alien  who  shall  enter 
the  United  States  in  violation  of  law, 
.  .  .  shall,  upon  the  warrant  of  the 
Secretary  of  CSommerce  and  Labor,  be  taken 
into  custody  and  deported  to  the  country 
whence  he  came  at  any  time  within  three 
years  after  the  date  of  his  entry  into  the 
United  States. 

Sec.  21.  That  in  case  the  Secretary  of 
Commerce  and  Labor  shall  be  satisfied  that 
an  alien  has  been  found  in  the  United 
States  in  violation  of  this  act,  or  that  an 
alien  is  subject  to  deportation  under  the 
provisions  of  this  act  or  of  any  law  of  the 
United  States,  he  shall  cause  such  alien, 
within  the  period  of  three  years  after  land- 
ing or  entry  therein,  to  be  taken  into  cus- 
tody and  returned  to  the  country  whence 
be  came,  as  provided  by  section  twenty  of 
this  act.    •    .    . 


visions  or  compilations  (with  some  modifi- 
cations) of  previous  acts  pertaining  to  the 
same  general  subject-matter,  a  reference 
list,  in  chronological  order,  is  for  con- 
venience set  forth  in  the  margin.f  % 
*In  a  number  of  cases  in  the  Federal  die-* 
trict  and  circuit  courts,  it  was  held  that 
the  provisions  of  the  act  of  March  3,  1891, 
and  the  acts  that  preceded  it,  relating  to 

t Immigration  Acts. 

Rev.  Stat,  title,  "Immigration/'  §§  2168- 
2164,  U.  S.  Comp.  Stat.  1901,  pp.  1280-1286. 

"An  Act  Supplementarv  to  the  Acts  in 
Relation  to  Immigration,  approved  starch 
3,  1876  (18  Stat,  at  L.  477,  chap.  141,  U. 
S.  Comp.  Stat.  1901,  p.  1285). 

"An  Act  to  Regulate  Immigration,"  ap- 
proved August  3,  1882  (22  Stat,  at  L.  214, 
chap.  376,  U.  S.  Comp.  Stat.  1901,  p.  1288). 

"An  Act  to  Prohibit  the  Importation  and 
Migration  of  Foreigners  and  Aliens  under 
Contract  or  Agreement  to  Perform  Labor 
in  the  United  States,  its  Territories,  and 
the  District  of  Columbia,"  approved  Feb- 
ruary 26,  1886  (23  Stat,  at  L.  332,  chap. 
104,  U.  S.  Comp.  Stat.  1901,  p.  1290). 

"An  Act  to  Amend  an  Act  to  Prohibit  the 
Importation  and  Immigration  of  Foreigners 
and  Aliens  under  Contract  or  Agreement  to 
Perform  Labor  in  the  United  States,  its 
Territories,  and  the  District  of  Columbia," 
approved  February  23,  1887  (24  Stat,  at  L. 
414,  chap.  220). 

"An  Act  Making  Appropriations  to  Sup- 
ply Deficiencies,"  etc.,  approved  October 
19,  1888,  containing  clauses  amending  acts 
of  February  26,  1886,  and  of  February  23, 
1887  (25  Stat  at  L.  666,  567,  chap.  1210, 
U.  S.  Comp.  Stat  1901,  p.  1294). 

"An  Act  in  Amendment  to  the  Various 
Acts  Relative  to  Immigration  and  the  Im- 
portation of  Aliens  under  Contract  or 
Agreement  to  Perform  Labor,"  approved 
March  3,  1891  (26  Stat  at  L.  1084,  chap. 
561,  U.  S.  Comn.  Stat  1901,  p.  1294). 

"An  Act  to  Facilitate  the  Enforcement  of 
the  Immigration  and  Contract-Labor  Laws 
of  the  United  States,"  approved  March  3, 
1893  (27  Stat  at  L.  569,  chap.  206,  U.  S. 
Comp.  Stat  1901,  p.  1300). 

"An  Act  Making  Appropriations  for  Sun- 
dry Civil  Expenses,"  etc.,  approved  August 
18,  1894,  containing  clauses  amending  immi- 
gration laws  (28  Stat  at  L.  390,  391,  chap. 
301,  U.  S.  Comp.  Stat  1901,  pp.  1303,  2459). 

"An  Act  to  Regulate  the  Immigration  of 
Aliens  into  the  United  States,"  approved 
March  3,  1903  (32  Stat  at  L.  1213,  chap. 
1012). 

"An  Act  to  Regulate  the  Immigration 
of  Aliens  into  the  United  States,"  approved 
February  20,  1907  (34  Stat  at  L.  898,  chap. 
1134,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  499), 

"An  Act  to  Amend  an  Act  Entitled,  'An. 
Act  to  Regulate  the  Immigration  of  Aliens 
into  the  United  States,*  Approved  February 
Twentieth.  Nineteen  Hundred  and  Seven," 
approved  March  26,  1910  (36  Stat,  at  L. 
263,  chap.  128,  U.  8.  Comp.  Stat  Supp.  1911, 
p.  601). 
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the  ezclusion  and  deportation  of  persons 
arriving  in  the  United  States  from  foreign 
countries,  were  confined  in  their  operation 
to  ''alien  immigrants;"  and  that  this  term 
did  not  include  aliens  previously  resident 
in  this  country,  who  had  temporarily  de- 
parted with  the  intention  of  returning.  Re 
Panzara  (1892)  61  Fed.  276;  R«  Martorelli 
(1804)  63  Fed.  437;  Re  Maiola  (1806)  67 
Fed.  114;  Re  Ota  (1809)  06  Fed.  487.  The 
same  yiew  was  expressed  hy  the  circuit 
court  of  appeals  for  the  ninth  circuit  in 
Mofflt  ▼.  United  States  (1004)  68  C.  G.  A. 
117,  128  Fed.  376. 

Upon  the  reasoning  and  authority  of 
these  cases,  a  similar  eonstruction  was 
given  to  the  act  of  1003  in  United  States 
y.  Aultman  Co.  (1006)  143  Fed.  022  (af- 
firmed by  the  circuit  court  of  appeals,  79  C. 
C.  A.  467,  148  Fed.  1022),  the  attention  of 
the  court  apparently  not  having  been 
directed  to  the  question  whether  any  sig- 
nificant change  had  been  made  in  the  law 
by  the  revision  of  1003. 

But  in  Taylor  ▼.  United  States  (1007)  81 
C.  C.  A.  107,  152  Fed.  1,  which  was  a  re- 
view by  the  circuit  court  of  appeals  for  the 
second  circuit  of  a  Judgment  of  conviction 
upon  an  indictment  for  a  misdemeanor  for 
0^  permitting  an  alien  sailor  to  land  in  New 
*  York,  contrary  to  §  18  of  the  act  of  *1003, 
which  made  it  the  duty  of  the  owners,  of- 
ficers, and  agents  of  any  vessel  bringing 
an  alien  to  the  United  States  to  adopt  due 
precautions  to  prevent  the  landing  of  any 
such  alien,  etc.,  the  court  reviewed  the 
changes  made  by  Congress  in  the  revision 
of  1003,  "following  decisions  of  the  courts 
which  tended  to  relax  the  provisions  of 
earlier  acts/'  and,  finding  that  §  18  of  the 
act  of  1003  substantially  re-enacted  a  part 
of  §  8  of  the  act  of  1801,  employing  the  term 
"alien"  in  the  place  of  the  term  "alien  immi- 
grant," and  that  similar  changes  were  made 
in  other  parts  of  the  act,  came  to  the  con- 
elusion  that  the  change  evinced  an  intent  of 
Congress  to  use  the  word  "alien"  in  its  ordi- 
nary and  unqualified  meaning.  This  de- 
cision was  reviewed  in  this  court,  and  the 
judgment  was  reversed,  but  upon  the  ground 
(207  U.  S.  120,  124,  52  L.  ed.  180,  132,  28 
Sup.  Ct.  Rep.  53 )  that  §  18  did  not  apply  to 
the  ordinary  case  of  a  sailor  deserting  while 
on  shore  leave. 

Shortly  after  the  decision  of  the  circuit 
court  of  appeals  in  the  Taylor  Case,  the 
circuit  court  of  appeals  for  the  third  cir- 
cuit, in  Rodgers  v.  United  States  (1007)  81 
C.  C.  A.  454,  152  Fed.  346.  held  that  the 
provision  of  §  2  of  the  act  of  1903,  enu- 
merating the  classes  of  aliens  to  be  excluded 
from  admission  into  the  United  States, 
and  amongst  them  "persons  afflicted  with  a 
loathsome  or  with  a  dangerous  contagious 


disease,"  and  tha  provision  of  |  19»  for  tlit . 
deportation  of  "aliens  brought  into  this  * 
country  in  violation  of  law,"  could  not  be 
construed  so  as  to  extend  to  aliens  domi- 
ciled in  this  country;  affirming  Re  Buchs- 
baum,  141  Fed.  221.  In  United  States  v. 
NTakashima  (1908>  87  C.  C.  A.  646,  160 
Fed.  842,  the  eireuit  court  of  appeals  for 
the  ninth  circuit  adopted  the  same  view 
of  the  act  of  1003  expressed  in  the  Aultman 
and  Rodgers  Cases,  rejecting  that  adopted 
by  the  court  of  appeals  in  Taylor  v.  United 
States. 

On  the  other  hand,  the  latter  decision  has 
been  followed  in  a  number  of  cases  arising 
under  the  act  of  1007,  which  in  this  reepect 
does  not  materially  differ  from  the  act  of  JD 
*1003.  Ex  parte  Patterson  (1008)  166  Fed.« 
636;  United  States  ex  rel.  White  v.  Hook 
(1008)  166  Fed.  1007;  United  States  v. 
Villet  (1000)  173  Fed.  500;  Ex  parte  Hoff- 
man (1010)  108  C.  C.  A.  327,  170  Fed, 
839  (being  the  case  now  under  review) ; 
Sibray  v.  United  States  (1011)  107  C.  C. 
A.  483,  186  Fed.  401;  United  States  ex  reL 
Canfora  v.  WiUiams  (1011)  186  Fed.  364; 
United  States  v.  Sprung  (1010)  110  C.  C. 
A.  37,  187  Fed.  903;  Frick  v.  LewU  (1012) 
115  C.  C.  A.  403,  106  Fed.  603;  Siniscalchi 
V.  Thoma«  (1012)  115  C.  C.  A.  601,  196 
Fed.  701.  Contra,  Redfern  v.  Halpert 
(1011)  108  C.  C.  A.  202,  186  Fed.  150;  and 
see  United  States  ex  rel.  Barlin  v.  Rodgers 
(1011)  112  C.  C.  A.  382,  101  Fed.  070. 

The  authority  of  Congress  over  the  gen- 
eral subject-matter  is  plenary;  it  may  ex- 
elude  aliens  altogether,  or  prescribe  the 
terms  and  conditions  upon  which  they  may 
come  into  or  remain  in  this  country. 
Chinese  Exclusion  Case,  130  U.  S.  581,  603, 
82  L.  ed.  1068,  1074,  0  Sup.  CJt.  Rep.  623; 
Kishimura  Ekiu  v.  United  States,  142  U. 
8.  661,  660,  85  L.  ed.  1146,  1140,  12  Sup. 
Ct.  Rep.  336;  Fong  Yue  Ting  v.  United 
States,  140  U.  S.  608,  718,  37  L.  ed.  005, 
013,  18  Sup.  Ct  Rep.  1016;  Lem  Moon  Sing 
r.  United  States,  158  U.  S.  538,  547,  30  L. 
ed.  1082,  1086,  16  Sup.  (X  Rep.  067. 

The  question,  therefore,  is  not  the  power 
of  Congress,  but  its  intent  and  purpose  as 
expressed  in  l^islation.  The  cases  that 
have  held  the  immigration  acts  not  to  ap- 
ply to  domiciled  aliens  returning  after  a 
temporary  absence  have  been  rested  in  part 
upon  the  use  of  the  term  "immigration"  in 
the  titles  of  the  respective  acts,  and  in  part 
upon  the  employment  of  that  or  similar 
terms  in  the  enacting  clauses. 

As  authority  for  a  liberal  interpretation 
of  the  acts,  two  decisions  of  this  court 
have  at  times  been  referred  to,  which  have, 
however,  little,  If  any,  present  pertinency. 
Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  ed.  226,  12  Su^ 


191S. 


LAPINA  T.  WILLIAH&L 


199 


Ct.  Rep.  511,  held'  tlutt  the  contrMt-labor 
Uw  of  February  26,  1885  <  23  Stat  at  L. 
332,  chap.  164,  U.  S.  Comp.  Stat  1901,  p. 
1290),  did  not  forbid  a  contract  for  em- 
ploying a  clergyman.  The  act  wm  con- 
strued according  to  its  spirit  rather  than 
its  letter,  and,  in  view  of  its  title,  the  evil 
g  intended  to  be  remedied,  the  circumstances 
*  surrounding  the  appeal  to  Congress  for 
legislation,  and  the  reports  of  committees 
in  each  House,  it  was  held  to  be  the  legis- 
lative purpose  simply  to  stay  the  influx  of 
cheap  unskilled  labor.  Since  this  decision, 
an  express  exception  has  been  made  of 
"ministers  of  any  religious  denomination." 
In  Lau  Ow  JBew  y.  United  States,  144  U.  S. 
47,  36  L.  ed.  340,  12  Sup.  Ct.  Rep.  617,  this 
eourt  held  that  the  provision  of  the  Chinese 
restriction  act  of  May  6,  1882  {22  Stat  at 
L.  58,  chap.  126,  §  6),  as  amended  by  act 
of  July  5,  1884  (23  SUt  at  L.  115,  ehap. 
220,  U.  S.  Comp.  Stat  1901,  p.  1305),  re- 
quiring every  Chinese  merchant  coming  into 
this  country  to  procure  and  produce  a 
certificate  from  the  Chinese  government, 
did  not  apply  to  Chinese  merchants  al- 
ready domiciled  in  the  United  States,  who, 
having  left  this  country  for  some  temporary 
purpose,  sought  to  re-enter  it  upon  their  re- 
turn to  their  homes  here.  But  this  decision 
was  based  in  part  upon  the  language  of  the 
particular  statute,  and  in  part  upon  the 
fact  that  our  treaty  with  China  gave  to 
Chinese  merchants  domiciled  in  the  United 
States  the  right  of  egress,  and  ingress,  and 
the  other  rights,  privileges,  and  immunities 
enjoyed  in  this  country  by  the  citizens  or 
subjects  of  the  most  favored  nation. 

The  legislative  history  of  the  act  of  1903 
demonstrates  that  the  elimination  of  the 
word  "immigrant"  and  other  equivalent 
qualifying  phrases  was  done  deliberately. 
The  bill  originated  In  the  House  of  Repre- 
sentatives, where  the  committee  report  de- 
clared that  its  general  purpose  was  "to 
bring  together  in  one  act  scattered  legis- 
lation heretofore  enacted  in  regard  to  the 
immigration  of  aliens  into  the  United 
States;  ...  to  amend  such  portions 
thereof  as  have  been  found,  either  as  the 
result  of  experience  in  administering  the 
law  or  of  judicial  decision,  to  be  inadequate 
to  accomplish  the  purpose  plainly  intended 
thereby;  and  to  add  thereto  such  further 
provisions  as  seemed  to  be  demanded  by  the 
consensus  of  enlightened  public  opinion." 
H.  Rept  982,  57th  Cong.  1st  Sess.  The 
g  report  of  the  Senate  Committee  likewise 
•  explained  *the  bill  as  being  in  the  main  a 
re-enactment  of  existing  laws  on  the  subject 
of  inunigration,  stating;  ''The  necessity  for 
sueh  re-enactment  is  due  in  part  to  the  fact 
that,  OS  a  retult  of  fudM<U  deeiBiont,  as 
well  as  of  administrative    ezperienoe,    the 


efficiency  of  such  laws  to  accomplish  the 
evident  purpose  of  their  enactment  has  been 
shown  to  be  materially  less  than  appeared 
to  be  at  the  case  at  the  time  of  such  enact- 
ment ftod  therefore  a  new  expression  of 
the  legislative  will  upon  the  subject  of  im- 
migration^  has  become  desirable."  The  Sen- 
ate inserted  the  word  "immigrant"  in  ens 
place,  but  it  was  eliminated  in  conference. 
S.  Rept  2119,  57th  Cong.  1st  Sees.;  S.  Doc. 
62,  57th  Cong.  2d  Sess.  Cong.  Record,  vol. 
36,  p.  2949,  57th  Cong.  2d  Sess. 

Counsel  for  petitioner  cites  the  debates 
in  Congress  as  indicating  that  the  act  was 
not  understood  to  refer  to  any  others  than 
immigrants.  But  the  unreliability  of  such 
debates  as  a  source  from  which  to  discover 
the  meaning  of  the  language  employed  in 
an  act  of  Congress  has  been  frequently 
pointed  out  (United  States  v.  Trans-Mis- 
souri Freight  Asso.  166  U.  S.  290,  318,  41 
L.  ed.  1007,  1019,  17  Sup.  Ct  Rep.  540,  and 
cases  cited),  and  we  are  not  disposed  to  go 
beyond  the  reports  of  the  committees. 
(Church  of  the  Holy  Trinity  v.  United 
Stated,  143  U.  S.  457,  463,  36  L.  ed.  226, 
229,  12  Sup.  Ct  Rep.  511;  Binns  v.  United 
States,  194  U.  S.  486,  495,  48  L.  ed.  1087, 
1090,  24  Sup.  Ct  Rep.  816;  Johnson  v. 
Southern  P.  Co.  196  U.  S.  1,  19,  49  L.  ed. 
363,  370,  25  Sup.  Ct  Rep.  158,  17  Am.  Neg. 
Rep.  412). 

It  is  earnestly  insisted  that  the  omission 
of  the  word  "immigrant"  is  of  little  conse- 
quence, because  it  does  not  apply  at  all  to 
the  excluding  section.  It  is  said  that  the 
words  *"alien  immigrant"  did  not  occur  in 
the  Acts  of  1875,  1882,  1885,  or  1887,  and 
did  not  occur  in  the  excluding  section  of  ths 
act  of  1891,  but  only  in  its  8th  section,-^ 
that  which  related  to  manifesting.  But 
in  the  act  of  1893,  "To  FaciliUte  the  En- 
forcement" etc.,  each  section  was  made  to 
apply  to  "alien  immigrants."  The  force  of 
the  argument  pretty  well  disappears  when 
we  recall  that  it  was  in  spite  of  thejf 
absence  of  the  word  "immigrant"  in  the*  ex-* 
eluding  clause  that  courts  had  held  that  be- 
cause the  word  occurred  in  the  title  and  in 
other  provisions  of  the  pertinent  acts,  the 
excluding  clauses  likewise  were  confined  to 
immigrants,  in  the  sense  of  aliens  who  had 
no  domicil  in  this  country.  Of  course, 
there  were  other  considerations, — ^the  ex- 
treme hardship  in  indi\idual  cases  where 
the  aliens  had  long  been  resident  in  this 
country,  and  the  practically  uncontrolled 
authority  of  the  executive  officers  of  the 
government  being  among  them.  But  what- 
ever considerations  may  have  combined  to 
bring  about  the  judicial  interpretation  of 
the  acts  that  preceded  the  revision  of  1903, 
the  committee  reports  already  eited  suf- 
ficiently show  that  the  language  of  the  new 
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act  waa  chofien  not  for  the  purpose  of 
adopting,  but  in  order  to  avoid,  that  in- 
terpretation. 

Upon  a  review  of  the  whole  matter,  we 
are  satisfied  that  Congress,  in  the  act  of 
1903,  sufficiently  expressed,  and  in  the  act 
of  1907  reiterated,  the  purpose  of  applying 
its  prohibition  against  the  admission  of 
aliens,  and  its  mandate  for  their  deporta- 
tion, to  all  aliens  whose  history,  condition, 
or  characteristics  brought  them  within  the 
descriptive  clauses,  irrespective  of  any 
qualification  arising  out  of  a  previous  resi- 
dence or  domicil  in  this  country. 

The   excluding   section   as   found   in   the 
act  of  1907  contains  in  its  own  language  the 
clearest  answer  to  the  entire  argument  for 
the  petitioner.  It  reads  aa  follows  (34  Stat. 
at  L.  898,  chap.  1134,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  500):     "That  the  following 
classes  of  aliens  shall  be  excluded  from  ad- 
mission into  the  United  States:    All  idiots, 
imbeciles,  feeble-minded  persons,  epileptics, 
insane  persons,  and  persons  who  have  been 
insane  within  five  years  previous;  persons 
who  have  had  two  or  more  attactcs  of  in- 
sanity  at  any  time  previously;    paupers; 
persons  likeiy  to  become  a  public  charge; 
professional  beggars;  persons  afflicted  with 
tuberculosis  or  with  a  loathsome  or  danger- 
ous contagious  disease;  persons  not  compre- 
M  bended  within  any  of  the  foregoing  exclud- 
•  ed    classes,    who  are  found  to  be  *&nd  are 
certified  by  the  examining  surgeon  as  being 
mentally  or  physically  defective,  such  men- 
tal   or    physical    defect   being  of  a  nature 
which  may  affect  the  ability  of  such  alien  to 
•am  a  living;  persons  who  have  been  con- 
victed of  or  admit    having    committed    a 
felony  or  other  crime  or    misdemeanor   in- 
volving   moral    turpitude;   polygamists,  or 
persons  who  admit  their  belief  in  the  prac- 
tice of  polygamy;   anarchists,    or    persons 
who  believe  in  or  advocate  the  overthrow 
by  force  or  violence  of  the  government  of 
the  United  States,  or  of  all  government,  or 
of  all  forms  of  law,  or  the  assassination  of 
public    officials;    prostitutes,  or  women  or 
girls  coming  into  the  United  States  for  the 
purpose    of    prostitution,  or  for  any  other 
immoral  purpose;   persons  who  procure  or 
attempt  to  bring  in  prostitutes,  or  women 
or  girls  for  the  purpose  of  prostitution,  or 
for  any  other    immoral    purpose;    persons 
hereinafter  called  contract    laborers,    who 
have  been  induced  or  solicited  to  migrate 
to  this  country  by  offers  or  promises  of  em- 
ployment, or  in  consequence  of  agreements, 
oral,    written,    or  printed,  express  or  im- 
plied, to  perform  labor  in  this  country  of 
any   kind,   skilled  or  unskilled;"  etc.,  etc 
None  of  these  excluded  classes   (with  the 


possible  exception  of  oontract  laborers, 
whose  exclusion  depends  upon  somewhat 
different  considerations)  would  be  any  less 
undesirable  if  previously  domiciled  in  tha 
United  States.  And  besides,  the  section 
contains  its  own  specific  provisos  and  limi- 
tations, and  these,  on  familiar  principles, 
strongly  tend  to  negative  any  other  and  irn* 
plied  exception. 

There  remains,  therefore,  only  the  use  of 
the  word  "immigration"  in  the  title  of  the 
act  to  furnish  support  for  petitioner's  con- 
tention. But  it  is  only  in  a  doubtful  case 
that  the  title  of  an  act  can  control  the 
meaning  of  the  enacting  clauses,  and  there 
is  no  such  doubt  here.  United  States  v. 
Fisher,  2  Cranch,  358,  386,  2  L.  ed.  304, 
314;  Church  of  The  Holy  Trinity  v.  United 
States,  143  U.  S.  467,  462,  36  L.  ed.  22G, 
229,  12  Sup.  Ct.  Rep.  511;  Coosaw  Min.  Co. 
V  South  Carolina,  144  U.  S.  550,  563,  36  L. 
ed.  537,  542,  12  Sup.  Ct.  Rep.  689;  Patter-g 
son  V.  The*Eudora,  190  U.  S.  169,  173,  47* 
L.  ed.  1002,  1005,  23  Sup.  Ct.  Rep.  821; 
Cornell  v.  Coyne,  192  U.  S.  418,  430,  48  L. 
ed.  504,  509,  24  Sup.  Ct.  Rep.  383. 

It  was  not  intended,  in  the  opinion  of 
this  court  in  the  Taylor  Case,  207  U.  S. 
120,  126,  52  L.  ed.  130,  133,  28  Sup.  Ct.  Rep. 
53,  to  intimate  an  opinion  with  respect  to 
the  construction  of  §  18  of  the  act  of  1903 
that  is  inconsistent  with  the  result  now 
reached.  There  the  circuit  court  of  appeals 
(one  judge  dissenting)  had  construed  that 
section  as  excluding  even  the  ordinary 
sailor,  if  an  alien;  basing  this  construction 
upon  the  changes  wrought  by  Congress  in 
the  revision  of  1903.  This  court,  speaking 
by  Mr.  Justice  Holmes,  said:  "A  reason 
for  the  construction  adopted  below  was 
found  in  the  omission  of  the  word  'immi- 
grant' which  had  followed  'alien'  in  the 
earlier  acts.  No  doubt  that  may  have  been 
intended  to  widen  the  reach  of  the  statute, 
but  we  see  no  reason  to  suppose  that  the 
omission  meant  to  do  more  than  to  avoid 
the  suggestion  that  no  one  was  within  the 
act  who  did  not  come  here  with  intent  to 
remain.  It  is  not  necessary  to  regard  the 
change  as  a  mere  abbreviation,  although  the 
title  of  the  statute  is  'An  Act  to  Regulate 
the  Immigration  of  Aliens  into  the  United 
States.'"  Of  course,  this  language  was 
employed  with  reference  to  the  facts  of  that 
case,  and  was  not  intended  to  negative  a 
purpose  on  the  part  of  Congress  to  bring 
within  the  reach  of  the  statute  aliens  who 
had  previously  resided  in  this  country.  In 
that  case  there  was  no  element  of  previoua 
residence. 

Judgment  affirmed* 
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TBUMAN  R.  HAWLEY,  PUT.  in  En^ 

V. 

CITY  OF  MALDEN. 

Constitutional  Law  (§  283*)--Taxatioii 

'1 37*>— Due  Pbocess  of  Law— Taxatiok 

op  silabes  in  foueign  cobfobation. 

The  taxation  of  a  resident  of  the  state, 

under  the  authority  of  Mass.  Rev.  Laws, 

ehap.  12,  §9  2,  4,  23,  upon  shares  of  stock 

held  hj  him  in  foreign  corporations  which 

do  no  business  and  have  no  property  within 

the  state,  does  not  take  his  property  with* 

out  due  process  of  law. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  SS  891.  892.  904-906 ;  Dec.  Dig.  f 
2Ki;*  Taxation.  Cent  Dig.  IS  ti-U,  133;  Dec. 
Dig.  i  27.*] 

[No.  18.] 

Argued  March  6  and  7,  1913.    Decided  Jan- 
uary 5,  1914. 

IX  ERROR  to  the  Superior  Court  of  the 
State  of  Massachusetts  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action  to 
recover  back  ta.Kes  paid  under  protest,  en- 
tered pursuant  to  the  direction  of  the  Su- 
preme Judicial  Court  of  that  state  after  a 
demurrer  to  the  declaration  had  been  sus- 
tained by  the  Superior  Court.    Affirmed. 

See  same  case  below,  in  Supreme  Judicial 
Court,  204  Mass.  138,  90  N.  E.  415. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Courtenay  Crocker  and  Nathan 
Matthews  for  plaintiff  in  error. 

Mr.  H.  li.  Boutwell  for  defendant  in 
error. 

*  *  Mr.  Justice  Haghea  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error,  a  resident  of  the 
city  of  Maiden,  brought  this  action  to  re- 
cover the  amount  of  certain  taxes  which  he 
had  paid  under  protest.  The  taxes  were  as- 
sessed upon  shares  which  he  held  in  foreign 
corporations  most  of  which  did  no  business 
and  had  no  property  within  the  state  of 
Alassachusetts.  It  was  alleged  that  the  levy 
and  collection  were  in  violation  of  the  due 
process  and  equal  protection  clauses  of  the 
14th  Amendment.  Demurrer  to  the  declara- 
tion was  sustained  by  the  superior  court, 
and  the  case  was  reported  to  the  supreme 
judicial  court  of  the  commonwealth,  which 
directed  judgment  for  the  defendant.  204 
Idass.  138,  90  N.  £.  415. 

It  is  conceded  that  the  objection  that  the 

■tatute    authorizing    the    tax     (Rev.    Laws 

[Mass.]  chap.  12,  §§  2,  4,  23)  denies  to  the 

oplaintifT  in  error  the  equal  protection  of  the 

*  laws  is  not  well  taken;  but  it  is  contended 
that  the  shares  were  not  within  the  juris- 
diction of  the  state,  and  hence  that  the  en- 
forcement of  the  tax  constitutes  an  un- 
constitutional deprivation  of  property. 
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The  power  thus  challenged,  as  the  state 
court  points  out»  has  been  continuously 
exercised  by  the  state  of  Massachusetts  for 
more  than  three  quarters  of  &  century. 
Substantially  the  same  statutory  provision, 
derived  from  an  earlier  enactment,  is  found 
in  Rev.  Stat.  (Mass.)  chap.  7,  §  4,  and  its 
constitutionality  has  been  sustained  by  re- 
peated state  decisions.  Great  Barrington 
V.  Berkshire  County,  16  Pick.  572;  Dwight 
V.  Boston,  12  Allen,  316,  90  Am.  Dec.  149; 
Frothingham  ▼.  Shaw,  175  Mass.  59,  61,  78 
Am.  St.  Rep.  475,  55  N.  £.  623.  And  other 
states  through  a  long  period  of  years  have 
asserted  a  similar  authority.  Union  Bank 
V.  State,  9  Yerg.  490;  McKeen  v.  North- 
ampton County,  49  Pa.  519,  88  Am.  Deo. 
515;  Whitesell  v.  Northampton  County,  49 
Pa.  526;  State,  Fish,  Prosecutor,  v.  Branin, 
23  N.  J.  L.  484;  State,  Vail,  Prosecutor,  t. 
Bentley,  23  N.  J.  L,  532;  Worthington  ▼• 
Sebastian,  25  Ohio  St.  1;  Bradley  ▼. 
Bauder,  36  Ohio  St.  28,  38  Am.  Rep.  647; 
Dyer  v.  Osborne,  11  R.  I.  321,  23  Am.  Rep. 
4G0;  Seward  v.  Rising  Sun,  79  Ind.  351; 
Ogden  V.  St.  Joseph,  90  Mo.  522,  3  S.  W. 
26;  Worth  ▼.  Ashe  County,  90  N.  C.  409; 
Jennings  v.  Com.  98  Va.  80,  34  S.  E.  981 ; 
Appeal  Tax  Ct.  v.  Gill,  50  Md.  377 ;  SUte 
V.  Nelson,  107  Minn.  319,  119  N.  W.  1058; 
Bacon  v.  State  Tax  Comrs.  120  Micb.  22,  60 
L.R.A.  321,  86  Am.  St.  Rep.  624,  85  N.  W. 
307;  SUte  v.  Kidd,  125  Ala.  413,  28  So. 
480;  Com.  v.  Lovell,  125  Ky.  491,  101  S.  VV. 
970;  Stanford  v.  San  Francisco,  131  CaL 
34,  63  Pac.  145;  Judy  v.  Beck  with,  137 
Iowa,  24,  15  L.R.A.(N.S.)  142,  114  N.  W, 
565,  15  Ann.  Cas.  890;  Greenleaf  v.  Morgan 
County,  184  111.  226,  75  Am.  St.  Rep.  168, 
56  N.  E.  295.  It  is  well  settled  that  the 
property  of  the  shareholders  in  their  re- 
spective shares  is  distinct  from  the  corpo* 
rate  property,  franchises  and  capital  stock, 
and  may  be  separately  taxed  (Van  Allen  ▼• 
Assessors  [Churchill  v.  Utica]  3  Wall.  573, 
584,  18  L.  ed.  220,  234;  Farrington  v.  Ten« 
nessee,  95  U.  S.  679,  687,  24  L.  ed.  553,  560; 
Tennessee  v.  Whitworth,  117  U.  S.  129,  136, 
137,  29  L.  ed.  830,  832,  6  Sup.  Ct.  Rep.  645; 
New  Orleans  v.  Houston,  119  U.  S.  265, 
277,  30  L.  ed.  411,  415,  7  Sup.  Ct.  Rep. 
198)  ;  and  the  rulings  in  the  state  cases^ 
which  we  have*  cited  proceed  upon  the* 
view  that  shares  are  personal  property, 
and,  having  no  situs  elsewhere,  are  tax- 
able  by  the  state  of  the  owner's  domicil, 
whether  the  corporations  be  foreign  or  do- 
mestic. 

It  is  said  that  the  question  of  the  consti- 
tutional validity  of  such  taxation  has  not 
hitherto  been  raised  definitely  in  this  court 
and  has  not  been  directly  passed  upon. 
There  is  no  doubt,  however,  that  the  exist- 
ence of  the  state  authority  has  invariably 
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been  assumed.  In  Sturges  ▼.  Carter,  114 
U.  S.  511,  29  L.  ed.  240,  5  Slip.  Ct.  Rep. 
1014,  the  action  was  brought  to  recover 
taxes  imposed  under  the  law  of  Ohio  upon 
shares  of  stock  owned  by  a  resident  of  Ohio 
in  the  Western  Union  Telegraph  Company, 
a  New  York  corporation.  The  right  of  tlie 
state  to  tax  the  shares  was  not  questioned, 
and  as  it  was  found  that  a  statutory  ex- 
emption which  was  relied  upon  in  defense 
did  not  apply,  the  recovery  of  the  tax  was 
sustained.  Again,  in  Kidd  v.  Alabama, 
188  U.  S.  730,  47  L.  ed.  669,  23  Sup.  Ct. 
Rep.  401,  it  was  not  disputed  that  the  state 
was  entitled  to  tax  shares  owned  by  its 
citizens  in  foreign  corporations.  The  argu- 
ment was  that  the  statute  in  that  case  cre- 
ated an  unconstitutional  discrimination, 
and  this  point  being  found  to  be  without 
merit,  the  tax  was  upheld.  In  Wright  v. 
Louisville  &  N.  R.  Co.  195  U.  S.  219,  49  L. 
ed.  167,  25  Sup.  Ct.  Rep.  16,  the  question 
was  whether  shares  of  stock  in  a  railroad 
corporation  of  another  state,  which  were 
owned  by  a  Georgia  corporation,  were 
taxable  under  the  Constitution  and 
laws  of  Georgia.  The  state's  power  to 
tax  the  shares  was  not  denied,  so  far 
as  the  Constitution  of  the  United  States 
was  concerned,  but  it  was  contended  that 
this  power  had  not  been  exercised.  The 
Constitution  of  Georgia  provided  that  all 
taxation  should  "be  uniform  upon  the  same 
class  of  subjects,  and  ad  valorem  on  all 
property  subject  to  be  taxed  withip  the 
territorial  limits  of  the  authority  levying 
the  tax,"  and  should  be  levied  and  collected 
under  general  laws.  The  general  tax  act 
had'  authorized  a  tax  on  all  of  the  taxable 
property  of  the  state.  It  was  clear  that 
the^state  had  directed  shares  in  foreign  cor- 
porations to  be  taxed,  provided  these  could 
be  considered  to  be  "property  subject  to  be 
taxed  within  the  territorial  limits"  of  the 
taxing  authority.  And  such  shares,  when 
held  by  a  resident,  being  deemed  to  fall 
within  this  description,  it  was  decided  that 
the  state  officer  was  entitled  to  collect  the 
tax.  "Putting  the  case  at  the  lowest,"  said 
the  court,  "the  above-cited  section  of  the 
Constitution  was  adopted  in  the  interest  of 
the  state  as  a  tax  collector,  and  authorizes, 
if  it  does  not  require,  a  tax  on  the  stock." 
So,  also,  in  Darnell  v.  Indiana,  226  U.  S. 
390,  57  L.  ed.  267,  33  Sup.  Ct.  Rep.  120,  the 
authority  of  the  state  to  tax  the  shares  of 
its  citizens  in  foreign  corporations  was 
recognized,  the  tax  being  sustained  against 
objections  urged  under  the  commerce 
clause,  art.  I.,  §  8,  and  the  equal  protection 
clause  of  the  14th  Amendment. 

To  support  the  contention  that  this  fa- 
miliilr  state  action,  hitherto  assumed  to  be 
▼alid,  is  fundamentally    violative    of    the 


Federal  Constitution,  the  plaintiff  in  error 
invokes  the  doctrine  that  a  state  has  no 
right  to  tax  the  property  of  its  citizens 
when  it  is  permanently  located  in  another 
jurisdiction.  Louisville  &  J.  Ferry  Co.  v. 
Kentucky,  188  U.  S.  385.  47  L.  ed.  513,  23 
Sup.  Ct.  Rep.  463;  Delaware,  L.  &  W.  R. 
Co.  y.  Pennsylvania,  19S  U.  S.  341,  49  L. 
ed.  1077*  26  Sup.  Ct.  Rep.  669;  Union 
Refrigerator  Transit  Co.  v.  Kentucky,  199 
U.  S.  194,  60  L.  ed.  150,  26  Sup.  Ct  Rep. 
36,  i  Ann.  Cas.  403.  But  these  decisions 
did  not  involve  the  question  of  the  taxation 
of  intangible  personal  property  (Union  Re* 
frigerator  Transit  Co.  v.  Kentucky,  supra, 
p.  211) ;  nor  do  they  apply  to  tangible 
personal  property  which,  although  physical* 
ly  outside  the  state  of  the  owner's  domicile 
has  not  acquired  an  actual  situs  elsewhere. 
Southern  P.  Co.  v.  Kentucky,  222  U.  S.  63, 
68,  66  L.  ed.  96,  98,  32  Sup.  Ct.  Rep.  13. 
When  we  are  dealing  with  the  intangible 
interest  of  the  shareholder,  there  is  mani- 
festly no  question  of  physical  situs,  so  far 
as  this  distinct  property  right  is  concerned, 
and  the  jurisdiction  to. tax  it  is  not  de- 
pendent upon  the  location  of  the  lands  and 
chattels  of  the  corporation.  ^ 

*  The  argument,  necessarily,  is  that  sharea* 
are  to  be  deemed  to  be  taxable  solely  in  the  > 
state  of  incorporation.  It  is  urged  that 
these  rights  rest  in  franchise,  and  that  the 
principle  of  the  decision  in  Louisville  &  J. 
Ferry  Co.  v.  Kentucky,  supra,  holding  that 
a  ferry  franchise  granted  by  Indiana  to  a 
Kentucky  corporation  was  not  taxable  in 
Kentucky,  is  applicable  to  shares  of  stock. 
But  that  case  went  upon  the  ground  that 
the  franchise  was  an  incorporeal  heredita- 
ment, and  hence  had  its  legal  situs  in 
Indiana,  id.  p.  398.  Shares  fall  within  a 
different  category.  While  the  shareholder's 
rights  are  those  of  a  member  of  the  corpo- 
ration entitled  to  have  the  corporate  enter- 
prise conducted  '  in  accordance  with  its 
charter,  they  are  still  in  the  nature  of  con- 
tract rights  or  chosea  in  action.  Morawets, 
Priv.  Corp.  §  225.  As  feuch,  in  the  absence 
of  legislation  prescribing  a  different  rule, 
they  are  appropriately  related  to  the  person 
of  the  owner,  and,  being  held  by  him  at  his 
domicil,  constitute  property  with  respect  to 
which  he  is  under  obligation  to  contribute 
to  the  support  of  the  government  whose 
protection  he  enjoys.  Kirtland  v.  Hotch- 
kiss,  100  U.  S.  491,  26  L.  ed.  558;  Bona- 
parte V.  Appeal  Tax  Ct.  104  U.  S.  592,  26 
L.  ed.  845;  Covington  t.  First  Nat.  Bank, 
198  U.  S.  100,  111,  112,  49  L.  ed.  963,  968, 
969,  25  Sup.  Ct,  Rep.  662;  Southern  P.  Co. 
V.  Kentucky,  supra;  Cooley,  Taxn.  8d  ed. 
26. 

Undoubtedly,  the  state  in  which  a  corpo- 
ration is  organized  may  provide,  in  creating 
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it,  for  the  tazstkm.  ia  that  stote  of  all  ito 
•harefy  whether  owned  by  residente  or  non- 
reeidente.  Corry  r.  Baltimore,  100  U.  S. 
466,  49  L.  ed.  556,  25  Sup.  Ct.  Rep.  297. 
This  is  by  Tirtue  of  the  authority  of  the 
creating  state  to  determine  the  basis  of 
•iganization  and  the  liabilities  of  share- 
holders. Id,  pp.  476,  477;  Hanais  Distill- 
ing Co.  T.  Baltimore,  216  U.  S.  285,  293, 
294,  54  L.  ed.  482,  485,  486,  80  Sup.  Ct.  Bep. 
826.  So,  by  reason  of  its  dominant  power 
to  provide  for  the  organization  and  conduct 
of  national  banks,  Congress  has  fixed  the 
places  at  which  alone  shares  in  those  insti- 
tutions may  be  taxed.  Rev.  Stat.  §  ^219, 
« U.  S.  Comp.  Stat  1901,  p.  3502.  Whether, 
r  in  the  case  of  eorporations^organized  under 
state  laws,  a  provision  by  the  state  of  in- 
corporation, fixing  the  situs  of  shares  for 
the  purpose  of  taxation,  by  whomever 
owned,  would  exclude  the  taxation  of  the 
shares  by  other  states  in  which  their  own- 
ers reside,  is  a  question  which  does  not 
arise  upon  this  record  and  need  not  be  de- 
cided. No  such  provision  is  here  involved, 
and  the  present  case  must  be  determined  by 
the  application  of  the  established  principle 
which  has  been  stated. 

The  real  ground  of  complaint  in  this 
class  of  cases  is  not  that  the  shares  are 
taxed  in  one  place  rather  than  in  another, 
but  that  they  are  taxed  at  all,  when  pre- 
sumably the  property  and  franchises  of  the 
corporation  which  give  to  the  shares  their 
value  are  also  taxed.  As  to  this  we  may  re- 
peat what  was  said  in  Kidd  v.  Alabama, 
supra:  "No  doubt  it  would  be  a  great  ad- 
vantage to  the  country  and  to  the  indi- 
vidual states  if  principles  of  taxation  could 
be  agreed  upon  which  did  not  conflict  with 
each  other,  and  a  common  scheme  could  be 
adopted  by  which  taxation  of  substantially 
the  same  property  In  two  jurisdictions 
could  be  avoided.  But  the  Constitution  of 
the  United  States  does  not  go  so  far.'' 

The  Judgment  is  affirmed. 

Afilrmed. 


(232  U.  8. 14) 

WILLIAM  N.  BARRETT,  as  President  of 
the  Adams  Express  Company,  etc.,  Appt., 

V. 

CITY  OF  NEW  YORK  et  aL     (No.  83.) 


CITY  OF  NEW  YORK  et  aL,  Appts., 

V. 

WILLIAM  N.  BARRETT,  as  President  of 
the  Adams  Express  Company,  eta  (No. 
84.) 

CouMSiics  (I  09*)— Municipal  Licsnss  or 
Express  Companies  —  Application  to 
Intebstatb  Business. 
1.  A    municipal    ordinance    requiring    a 

loeal  license  to  be  obtained  as  a  condition 


precedent  to  oondneting  an  express  business 
within  the  municipauty  should  be  con- 
strued, in  the  absence  of  a  controlling  deci- 
sion oif  the  courts  of  the  state,  as  not  ap- 
plicable to  the  transaction  by  an  exprcbs 
company  of  its  interstate  business,  since, 
construed  otherwise,  the  ordinance  would 
be  invalid  as  an  unconstitutional  regulation 
of  conunerce. 

[Bd.  Note.— For  other  cases,  see  Commeroe, 
Cent.  Dig.  SI  100.  U3-119;    Dec.  Dig.  f  69.*] 

Gommebcs  (8  69*)— Municipal  License  of 
IfixPBESs  Company— Valioitt. 

2.  A  municipality  cannot  require  an  ex- 
press company  to  obtain  a  local  license  as 
a  condition  precedent  to  transacting  within 
the  city  its  interstate  business,  nor,  so  far 
as  interstate  business  is  eoncemed,  can  it 
exact  an  annual  license  fee  from  such  com- 
pany. 

tBd.  Note.— For  othet.  cases,  see  OoggmeroSi 
Cent  Dig.  H  100,  11S-U9;    Dec.  Dig.  |  99.*i 

Municipal  Cobpoeations  (I  111*)— Obdx- 

NANCBS— REOULATION    OF   EZPBESS  COM- 
PANIES—EfVBCT  OF  Pabtial  Invalidity. 

3.  The  requirement  of  a  municipal  ordi- 
nance that  every  owner  of  a  public  express 
must  give  a  bond  "for  each  and  everv  yehi- 
cle  licensed/'  to  be  conditioned  "for  the  safe 
and  prompt  delivery  of  all  baggage,  pack- 
ages, etc.,  intrusted  to  the  owner  or  driver 
"of  any  such  licensed  express,"  must  fall, 
as  applied  to  the  interstate  business  of  an 
express  company,  with  the  Invalid  provi- 
sions of  such  ordinance,  under  whicn  the 
obtaining^  of  a  local  license  may  be  made 
a  condition  precedent  to  the  transaction 
within  the  city  by  the  express  company  of 
its  interstate  business. 

[Ed.  Note.— For  other  caseB,  see  Municipal 
Corporations,  Cent  Dig.  IS  24&-26€;  Dec.  Dla*  I 
lU.'] 

COMHEBCB  (J  8*)— CoNFLICTINO  STATE  AND 

Fedebal  Regulations— Expbess  Busi- 
ness. 

4.  Congress  has  so  tar  occupied,  by  the 
act  of  June  29,  1906  (34  Stat,  at  L.  584, 
chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1288),  the  field  of  regulation  with  re- 
gard to  the  obligations  U>  be  assumed  by 
interstate  express  carriers,  as  to  invalidate, 
as  applied  to  the  interstate  business  of  an 
express  company,  the  provisions  of  a  mu- 
nicipal ordinance  requiring  every  owner  of 
a  public  express  to  give  a  bond  "for  each 
and  every  vehicle  license,"  to  be  condi- 
tioned "for  the  safe  and  prompt  delivery  of 
all  baggage,  packages,"  etc.,  intrusted  to  the 
owner  or  driver  ''of  any  such  licensed  ex- 
press." 

[Ed.  Note.— For  other  cases,  see  Conuneroe, 
Cent  Dig.  I  S;    Dec.   Dig.  S  8.*] 

Municipal  Corporations  (8  111*)— Obdi- 
NAiNCEs— Regulation  of  Express  Com- 
panies—Effect OF  Pabtial  Invalidity. 

6.  The  invalidity  of  the  license  scheme  of 
a  municipal  ordinance  as  applied  to  the 
interstate  business  of  an  express  company 
doing  business  in  New  York  city  renders 
invalid  also,  as  applied  to  the  wagons  and 
drivers  employed  in  such  commerce,  the  fur- 
ther provisions  of  such  ordinance  for  the 
licensing  of  drivers  of  a  "licensed  hack  or 
express,"    upon    the    indorsement    of    two 


•Por  other  oases  see  same  topic  ft  i  mumbbb  In  Dec.  A  Asl  Diss.  1M7  to  date,  Jk  Rep'r  Indexes 
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reputable  residents  of  the  city,  and  for  the 
marking  of  the  vehicles  with  the  designa- 
tion of  the  business  and  with  the  official 
license  numbers,  the  exhibition  of  licenses 
upon  demand,  and  the  inspection  of  "li- 
censed vehicles  and  places  of  business." 

[Ed.    Note.— For    other    eases,    see   Municipal 
OorporatiozLB,  Cent  Dig.  if  S4ft-256;   Deo.  Dig.  i 

"  [Nos.  83  and  84.] 

Argued  December  3  and  4,  1913.    Decided 
January  5,  1914. 

CROSS  APPEALS  from  the  Circuit  Court 
of  the  United  States  for  the  Southern 
JJi strict  of  New  York  to  review  a  decree 
enjoining  in  part  the  enforcement  of  cer- 
tain municipal  ordinances  as  applied  to  the 
interstate  business  of  an  express  company. 
Reversed  and  remanded  for  the  entry  of  a 
decree  in  favor  of  complainant. 

See  saine  case  below,  on  motion  for  pre- 
liminary injunction,  183  Fed.  793;  on  final 
hearinir,  189  Fed.  268. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  D.  Guthrie  for  Barrett. 

Messrs.  Terence  Farley,  Archibald  R. 
Watson,  and  William  £.  C.  Mayer  for  the 
city  of  New  York  et  al. 

0) 

•  *^Ir.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  to  restrain  the 
enforcement  against  the  Adams  Express 
Company  of  a  group  of  ordinances  of  the 
Board  of  Aldermen  of  the  city  of  New 
York,  upon  the  ground  that,  as  applied  to 
that  company,  these  ordinances  constitute 
an  unconstitutional  interference  with  inter- 
state commerce  and  deny  to  it  the  equal 
^  protection  of  the  laws.    The  ordinances  are 

•  contained  in^chapter  7  of  the  Code  of  Ordin- 
ances adopted  in  the  year  1906,  as  amended 
(Cosby's  ed.  1911),  and  the  material  sec- 
tions, together  with  portions  of  the  con- 
text, are  set  forth  in  the  margin.f 


The  chapter  relates  to  specified  busi- 
nesses in  which  no  one  is  permitted  to  en- 
gage except  under  an  annual  license  grant- 
ed by  the  mayor  and  revocable  by  him. 
Among  these  is  the  business  of  ''ex press- g 
men''  (§9  306,  306).  •It  is  provided  that? 
no  person  is  to  be  licensed  "except  a  citi- 
zen of  the  United  States,  or  one  who  has 
regularly  declared  intention  to  become  a 
citizen**  (§307).  The  license  fee  is  "for 
each  express  wagon,''  $6,  and  "for  each 
driver  of  any  licensed  vehicle,"  60  cents,j| 
^vith  provision  for  renewal  at  one-half  these^ 
rates  (§  308).  Every  person  driving  a 
licensed  "express"  is  to  be  "licensed  as  such 
driver,  and  every  application  for  such 
license  shall  be  indorsed,  in  writing,  by§ 
two  reputable  ^residents  of  the  city  of  New* 
York,  testifying  to  the  competence  of  the 
applicant"  (9  816).  Every  vehicle  "kept 
or  used  for  the  conveyance  of  baggage, 
packages,  parcels,  and  other  articles  with-x 
in  or  through  the  city  of  New*  York  for* 
pay"  is  to  be  deemed  a  public  express  (§ 
330).  It  is  to  bear  a  designation  accord- 
ing with  its  official  number  (§331).  Its 
owner  is  to  give  a  bond  to  the  state  for 
"every  vehicle  licensed  in  a  penal  sum  of 
$100,  with  sufficient  surety,  approved  by  the 
mayor  or  chief  of  the  Bureau  of  Licenses, 
conditioned  for  the  safe  and  prompt  deliv- 
ery" of  all  articles  (§332).  Provision  is  also 
made  for  the  regular  inspection  of  "all  li- 
censed vehicles  and  places  of  business" 
(§  374),  the  report  of  any  change  of  resi- 
dence to  the  Bureau  of  Licenses  {id.  the 
exhibition  of  licenses  upon  demand  (§  375), 
and  the  display  of  the  prescribed  letters 
and  numbers  (§  376).  Penalties  are  pro- 
vided for  the  violation  of  these  require- 
ments, and  any  person  carrying  on  any 
business  regulated  by  the  ordinance,  with- 
out license,  is  guilty  of  a  misdemeanor 
(§§  307,  315,  379). 

Tlie  Adams  Express  Company,  an  unin- 
corporated association  organized  under  the 


tChapter  7. 

Title    I. — Bureau    of    Licenses. 

(§9  300-304) 

#        •  •  •  •  •  • 

Title  II. — ^The  Granting  and  Regulation  of 

Licenses. 

Article  I. — Business   Requiring  a  License. 

§  305.  The  following  businesses  must  be 
•duly  licensed  as  herein  provided;  namely, 
public  cartmen,  truckmen,  hackmen,  cab- 
men, expressmen,  drivers,  junk  dealers, 
dealers  in  secondhand  articles,  hawkers, 
peddlers,  venders,  ticket  speculators,  coal 
«calpers,  common  shows,  shooting  galleries, 
bowling  alleys,  billiard  tables,  dirt  carts, 
exterior  hoists  and  stands  within  stoop- 
lines  and  under  the  stairs  of  the  elevated 


railroad  stations.     (Ord.  app.  May  22,  1809, 

§  1.) 

§  306.  No  person  shall  engage  in  or  carry 
on  any  such  business  without  a  license 
therefor  under  a  penalty  of  not  less  than 
$2  nor  more  than  $25  for  each  offense,  and 
for  t)ie  purposes  of  this  ordinance  the  term 
"person"  shall  include  any  human  being  or 
lawful  association  of  such.     (Id.,  §  2.) 

Article  II. — Licenses  and  License  fees. 

§  307.  AH  licenses  shall  be  granted  by  au- 
thority of  the  mayor  and  issued  by  the 
Bureau  of  Licenses  for  a  term  of  one  year 
from  the  date  thereof,  unless  sooner  sus- 
pended or  revoked  by  the  mayor,  and  no 
person  shall  be  licensed  except  a  citizen  of 
the  United  States,  or  one  who  has  regularly 
declared  intention  to  become  a    -^^ 


•For  other  cases  tee  same  topic  A  i  numbkb  in  Dec.  ft  Am.  Digs.  1907  to  date,  it  Rep'r  *ndpyes 
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Iawb  of  New  York,  Iim  been  engaged  in 
interstate  commerce,  as  a  common  carrier  of 
packages,  since  the  year  1854.  It  transacts 
its  business  in  many  states;  and  in  the 
city  of  New  York  it  handles  daily  about 
60,000  interstate  shipments,  employing  341 
wagons  and  68  automobiles.  About  ons 
half  of  these  wagons  are  stabled  in  Jersey 
City.  Its  shipments  from  New  York  City 
to  the  south  and  west  are  hauled  to  Jersey 
City  and  there  loaded  on  express  cars  of  the 
Pennsylvania  Railroad;  those  destined  to 
points  east  are  taken  to  the  terminal  in 
New  York  city  of  the  New  York,  New 
HavpTi,    A    Hartford    Railroad;    and    there 


is  also  traffic  for  points  on  ths  New  York, 
Ontario,  k  Western  Railroad,  and  tribu- 
tary thereto,  which  is  carried  to  the  ter- 
minal of  that  road  at  Weehawken,  New 
Jersey.  Shipments  received  from  out  of 
the  stats  for  delivery  In  New  York  eity 
are  taken  by  the  company's  vehicles  to  the 
consignees  either  directly  from  these  rail- 
road terminals  or  through  intermediate  dis-g 
tributing  offices.  The  company  also*does  a* 
local  business  in  the  city  of  New  York,  and, 
in  addition,  receives  packages  for  trans- 
portation between  that  city  and  such  points 
within  the  state  of  New  York  as  are  on 
the  line  of  the  New  York,  New  Haven,  & 


J  lie  mayor  shall  liuve  power  to  suspend 
or  revoke  any  license  or  permit  issued  under 
the  provisions  of  this  ordinance.  The  mayor 
shall  also  have  power  to  impose  a  fine  of 
not  more  than  $5  or  less  than  $1  for  any 
violation  of  the  regulations  herein  provided, 
and  to  suspend  the  license  pendin?  payment 
of  such  fine,  which,  when  collected,  shall  be 
paid  into  the  sinking  fund  for  the  redemp- 
tion of  the  city  debt.     (Id.  f  8.) 

§  308.  The  annual  license  fees  shall  be  as 
below  enumerated: 

•  •  •  •  •  • 

For  each  express  wagon $6.00 

•  .  .  •  •  • 
For  each  driver  of  any  licensed 

vehicle     .ffO 


(Id.  f  4.) 

t  300.  Any  license,  before  its  expiration, 
or  within  thirty  days  thereafter,  may  be  re- 
newed for  another  term,  upon  payment  of 
one  half  the  license  fee  above  designated 
therefor. 

All  licenses  in  force  when  this  ordinance 
takes  effect  for  any  business  enumerated 
above  may  be  renewed  under  the  foregoing 

Srovisions  regulating  renewals  of  licenses 
ereunder  issued.     (Id.  §  6.) 

Article  III. — Special  Regulations  and  Rates. 
I.  Publie  Carts  and  Cartmen. 


II.  Driven  of  Licensed  Vehicles. 

S  315.  Every  person  driving  a  licensed 
hack,  or  express,  shall  be  licensed  as  such 
driver,  and  every  application  for  such  li- 
cense shall  be  indorsed,  In  writing,  by  two 
reputable  residents  of  the  city  of  New  York, 
testifying  to  the  competence  of  the  appli- 
cant. No  owner  of  a  licensed  hack  or  ex- 
press shall  employ  an  unlicensed  driver  un- 
der a  penalty  of  $10  for  each  and  every 
ofi'ense.     (Amend,  app.  June  20,  1009.) 

III.  Public  Hacks  and  Hackmen. 
IV.  Public  Hack  Stands. 

r 

iVa.— Public '  Porters. 
•        .  .  •  .  • 

V.  Expresses   and  Expressmen. 

I  830.  Every   vehiele   of   whatever   eon- 


itmction  kept  or  usKd  lor  the  conveyance 
of  baggage,  packages,  parcels,  and  other 
articles  within  or  through  the  city  of  New 
York  for  pay  shall  be  deemed  a  public  ex- 
press, and  the  owner  thereof  shall  be  deemed 
a  public  expressman,  and  the  term  "express- 
man" shall  be  deemed  to  include  any  com- 
mon carrier  of  baggage,  packages,  parcels, 
or  other  articles  wltiiin  or  through  uie  city 
of  New  York.  (Ord.  app.  May  22,  1809,  | 
18.) 

§  331.  Every  public  express  shall  show  on 
each  outside  thereof  the  word  "Express," 
or  the  letters  "Exp.,"  together  with  the 
figures  of  its  official  number.     (Id.  §  19.) 

§  332.  Every  owner  of  a  public  express 
shall  give  a  bond  to  the  city  oi  New  YorK  for 
each  and  every  vehicle  licensed  in  a  penal 
sum  of  $100,  with  sufficient  surety,  approved 
by  the  mayor  or  chief  of  the  Bureau  of  Li- 
censes, conditioned  for  the  safe  and  prompt 
delivery  of  all  baggage,  packages,  parcels, 
and  other  articles  or  things  intrusted  to 
the  owner  or  driver  of  any  such  licensed  ex- 
press.    (Id.  §  20.) 

f  333.  The  legal  rates  for  regular  deliv- 
eries, unless  otherwise  mutually  agreed  shall 
be  as  follows  in  the  citv : 

Between  points  within  any  borough— 

Not  more  than  6  miles  apart,  each 
piece    $0  40 

Not  more  than  10  miles  apart,  each 
piece 65 

Not  more  than  16  miles  apart,  each 
piece    75 

Between  points  in  different  boroughs: 
One  half  the  above  rates  in  addi- 
tion. 
Special  deliveries  at  rates  to  be  mutually 
agreed  upon.     (Id.  §  21.) 

[The  succeeding  provisions  of  article  III. 
(subdivisions  VI.-XVI.)  and  article  IV., 
relate  to  junk  dealers,  dealers  in  second- 
hand articles,  peddlers,  etc.,  being  the  re- 
maining businesses  described  In  g  305.] 

Title  3.— General  Regulations  and  Com- 
plaints. 

§  373.  All  license  fees  received  by  the 
Bureau  of  Licenses  shall  be  regularly  paid 
over  to  the  city  treasury,  except  the  license 
fees  received  from  hackmen,  dealers  in  junk 
and   secondhand   articles,   and   for   stands 
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Hartford  Railroad.  The  intergtate  busi- 
ness, however,  in  the  number  of  packages, 
eomprises  98  per  cent  of  the  total  business 
transacted  in  New  York  city,  and,  it  being 
impracticable  to  effect  a  separation,  the 
local  and  the  other  intrastate  shipments 
are  handled  in  the  same  vehicles,  and  by 
the  same  men,  that  are  employed  in  connec- 
tion with  the  interstate  transportation. 
It  was  not  until  recently  that  the  city 
sought  to  compel  the  company,  in  the  trans- 
action of  this  business,  to  comply  with  its 
license  ordinances,  although  there  have 
been  ordinances  requiring  licenses  for  both 
express  wagons  and  their  drivers  for  over 
fifty  years  (Kent's  ed.  [1856];  Valentine's 
ed.  [1859]  pp.  374,  $75;  Shepard  ft  Shafer's 
ed.  [1881]  §§  380-386;  Laird's  ed.  [1894] 
St  380-386;  Percy  &  Collins's  ed.  §§  497- 
504).  The  provisions  here  involved  (except 
(  316)  received  their  present  form  in  1899. 
(Ord.  app.  May  22,  1899,  ante,  p.  204,  note.) 
It  is  conceded  that  the  company  has  never 
been  compelled  to  obtain  a  license  for  the 
conduct  of  its  interstate  express  business, 
and  that  its  wagons  o^d  drivers  employed 
therein  have  never  been  licensed,  except 
"that  for  several  years  last  past  about  four- 
ty  licenses  for  wagons  and  drivers  have 
been  taken  out."  The  evidence  shows  that 
in  1908  an  arrangement  was  made,  by  way 


of  compromise^  that  the  forty  licenses 
should  be  issued  (twenty  having  been 
taken  out  the  year  before).  The  company 
agreed  to  this  number,  without  prejudice, 
asserting  that  it, was  larger  in  proportion 
to  the  total  number  of  wagons  than  the  lo- 
cal business  warranted,  and  also  that  the 
latter  was  merely  incidental  to  the  inter- 
state business,  and  hence  not  subject  to 
the  license  requirements.  In  the  fall  of 
1910,  however,  at  a  time  when  the  business  m 
of  the  company  was  interrupted*by  a  strilw* 
of  its  drivers,  and  it  was  endeavoring  to 
replace  those  who  had  stopped  work,  the 
city,  through  its  officers,  undertook  to  en- 
force the  ordinances  with  respect  to  all  the 
wagons  and  drivers  of  the  company,  threat- 
ening to  arrest  unlicensed  drivers  of  un- 
licensed wagons  notwithstanding  they  might 
be  engaged  in  interstate  transportation^ 
and  to  remove,  if  necessary,  unlicensed  wag- 
ons from  the  streets.  This  was  the  occasion 
of  the  present  suit. 

The  circuit  court  held  that  §§  305  and 
306  were  inoperative  so  far  as  they  pur- 
ported to  require  the  complainant  to  ob- 
tain a  local  license  for  transacting  its 
interstate  business,  and  further,  that  the 
requirement  of  licenses  as  to  express  auto- 
mobiles and  chaufTeurs  had  been  superseded 
by  a  state  statute    (Laws  of  1910,  chap. 


within  stoop-lines,  which  shall  be  paid  into 
the  sinking  funds  for  the  redemption  of  the 
eity  debt.     (Ord.  app.  Mav  22,  1899,  §  56.) 

§  374.  The  mayor  shall  have  power  to  ap- 
point inepectors  in  the  Bureau  of  Licenses 
to  see  that  the  provisions  of  this  ordinance 
are  fully  and  properly  complied  with;  and 
all  licensed  vehicles  and  places  of  business 
shall  be  regularly  inspected,  and  the  result 
of  such  inspection  shall  be  indorsed  on  the 
official  license  therefor,  together  with  the 
date  of  inspection  and  the  signature  of  the 
inspector,  and  all  inspections  shall  be  regu- 
larly reported  to  the  Bureau  of  Licenses. 
(Id.  S  57.) 

§  376.  Every  licensee  shall  have  the  offi- 
cial license  and  exhibit  the  same  upon  the 
demand  of  any  person;  and  shall  report 
within  three  days  to  the  Bureau  of  Licenses 
any  change  of  residence  or  place  of  busi- 
ness; and  shall  at  all  times  perform  the 
public  duties  of  the  business  licensed  when 
called  upon  so  to  do,  if  not  actually  unable. 
(Id.  §  68.) 

§  376.  All  words,  letters,  and  numbers 
hereinbefore  prescribed  for  licensed  vehicles 
shall  be  shown  permanently  and  conspicu- 
ously on  each  outside  thereof  in  colors  con- 
trasting strongly  with  background,  and  not 
less  than  2  inches  high,  as  directed  and  ap- 
proved by  the  mayor  or  chief  of  the  Bureau 
of  Licenses,  and  'shall  be  kept  legible  and 
pin  inly  visible  at  all  times  during  the  term 
of  the  license;  and  shall  be  obliterated  or 
erased  upon  change  of  ownership  or  expira- 
tion of  the  license;  and  no  person  shall  have 
or  use  any  vehicle  with  words,  letters,  or 


numbers  thereon  like  those  herein  pre- 
scribed for  licensed  vehicles  without  being 
duly  licensed  therefor.  (Id.  §  59.)  •  .  • 
§  378.  The  chief  of  the  Bureau  of  Li- 
censes, or  deputy  chief,  shall  have  power  to 
hear  and  determine  complaints  against  li- 
censees hereunder,  and  impose  a  fine  of 
not  more  than  $5  or  less  than  $1  for  any 
violation  of  the  regulations  herein  provideo, 
subject  to  the  approval  of  the  mayor,  who 
shall  have  power  to  suspend  the  license 
pending  payment  of  such  fine.  All  such 
fines,  when  collected,  shall  be  paid  into  the 
sinking  fund  for  the  redemption  of  the  city 
debt.     (Id.  i  61.) 

Title  4.— Violations. 

§  379.  Except  as  hereinbefore  otherwise 
provided,  no  person  shall  violate  any  of  the 
regulations  ox  this  ordinance  under  a  pen- 
alty of  $10  for  each  offense.  No  such  viola- 
tion shall  be  continued  under  a  penalty  of 
$1  for  each  day  so  continued.  Any  person 
engaging  in  or  carrying  on  any  business 
herein  regulated  without  a  license  therefor, 
or  any  person  violating  any  of  the  regula- 
tions of  this  ordinance,  snail  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  by  any  magistrate,  either  upon 
confession  of  the  party  or  competent  testi- 
mony, may  be  fined  not  more  than  $10  for 
each  offense,  and  in  default  of  payment  of 
such  fine  may  be  committed  to  prison  by 
such  magistrate  until  the  same  be  paid; 
but  such  imprisonment  shall  not  exceed  ten 
days»    (Id.  |  62,  as  amended  June  29, 1900.) 
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374).  To  this  extent  the  city  and  its  offi- 
cers, who  were  codefendanta,  were  enjoined. 
But  with  respect  to  the  pajrment  of  license 
fees  for  express  wagons  and  drivers,  and 
the  other  regulations  which  we  have  briefly 
described,  the  court  held  that  the  enactments 
were  valid  and  an  injunction  was  refused. 
189  Fed.  268.  Both  parties  appeal,  the  com- 
pany insisting  that  it  was  entitled  to  the 
entire  relief  sought,  and  the  city,  that  no 
relief  whatever  shotild  have  been  granted. 

In  restraining  the  enforcement  of  §§  305 
and  306,  as  stated,  we  think  that  the  court 
was  right.  In  the  absence  of  a  control- 
ling  state  decision  construing  the  group 
of  ordinances  in  question  and  the  statute 
authorizing  the  city  to  license  businesses 
(Greater  New  York  charter,  g  61),  we  are 
not  satisfied  that  they  were  designed,  de- 
spite the  broad  definition  contained  in  § 
330,  to  apply  to  interstate  business. '  The 
practical  construction  which  they  received 
before  the  present  controversy  arose  is  very 
persuasive  to  the  contrary  (New  York  City 
▼.  New  York  City  R.  Co.  193  N.  Y.  543,  649, 
86  N.  E.  565;  United  States  v.  Cerecedo 
Hermanos  y  Compafiia,  209  U.  S.  338,  339, 
;52  L.  ed.  821,  822,  28  Sup.  Ct.  Rep.  632.) 
'  But,  if  the  above-mentioned  sections  are*to 
be  deemed  to  require  tlint  a  license  must  be 
obtained  as  a  condition  precedent  to  con- 
ducting the  interstate  business  Of  an  ex- 
press company,  we  are  of  the  opinion  that, 
so  construed,  they  would  be  clearly  un- 
constitutional. It  is  insisted  that,  under 
the  authority  of  the  state,  the  ordinances 
were  adopted  in  the  exercise  of  the  police 
power.  But  that  does  not  justify  the  im- 
position of  a  direct  burden  upon  interstate 
commerce.  Undoubtedly,  the  exertioh  of  the 
power  essential  to  assure  needed  protection 
to  the  community  may  extend  incidentally 
to  the  operations  of  a  carrier  in  its  inter- 
state business,  provided  ft  does  not  subject 
that  business  to  unreasonable  demands  and 
is  not  opposed  to  Federal  leirislation.  Smith 
▼.  Alabama,  124  U.  S.  465,  31  L.  ed.  608, 
1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
564;  Hennington  v.  Georgia,  163  U.  S.  299, 
41  L.  ed.  166,  16  Sup.  Ct.  Rep.  lb86;  New 
York,  N.  H.  &  H.  R.  Co.  v.  New  York, 
165  U.  8.  628,  41  L.  ed.  853,  17  Sup.  Ct. 
Rep.  418;  Lake  Shore  &  M.  S.  R.  Co.  ▼! 
Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19  Sup. 
Ct.  Rep.  466.  It  must,  however,  be  eon- 
fined  to  matters  which  are  appropriately 
of  local  e«icem.  It  must  proceed  upon  the 
recognition  of  the  right  secured  by  the  Fed- 
era?  Constitution.  Local  police  regulations 
cannot  go  so  far  as  to  deny  the  right  to 
engage  in  interstate  commerce,  or  to  treat 
it  as  a  local  privilege,  and  prohibit  its  ex- 
ercise !n  the  absence  of  a  local  license. 
Crutcher  v.  Kentucky,   141   U.   S.   47,   35  ' 


L.  ed.  649,  652,  ^1  Sup.  01.  Rep.  851;  Rob- 
bins  V.  Taxing  Dist.  120  U.  6.  489,  496,  30 
L.  ed.  694,  697,  1  Inters.  Com.  Rep.  45,  7 
Sup.  Ct.  Rep.  692;  Leloup  v.  Mobile,  127 
U.  S.  640,  645,  32  L.  ed.  311,  313,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380;  Stout- 
enburgh  v.  Hennick,  129  U.  S.  141,  148,  32 
L.  ed.  687,  639,  9  Sup.  Ct.  Rep.  266 ;  Rear- 
ick  V.  Pennsylvania,  203  U.  6.  607,  61  L. 
ed.  295,  27  Sup.  Ct.  Rep.  169;  Inter- 
national Text  Book  Co.  v.  Pigg,  217'*U.  8. 
91,  109,  64  L.  ed.  678,  686,  27  L.R.A.(N.S.) 
493,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Gas. 
1103;  West  v.  Kansas  Natural  Gas  Co.  221 
U.  S.  229,  260,  66  L.  ed.  716,  728,  35  L.R.A. 
(N.S.)  1193,  31  Sup.  Ot.  Rep.  664?  Buck^s 
Store  &  Range  Co.  v.  Vickers,  226  U.  S. 
205,  215,  67  L,  ed.  189,  192,  33  Sup.  Ct. 
R^.  41;  Crenshaw  v.  Arkansas,  227  U. 
S.  '389,  67  L.  ed.  66^,  33  Sup.  Ct.  Rep. 
294;  Minnesota  Rate  Cases  (Simpson  v. 
Shepard),  230  U.  S.  852,  401,  57  L.  ed. 
1511,  1642,  33  Sup.  Ct.  Rep.  729.  As  was 
said  by  this  court  in  Crutcher  v.  Kentucky, 
supra,  "a  state  law  is  unconstitutional  and 
void  which  requires  a  party  to  take  out 
a  license  for  carrying  on  interstate  com- 
merce, no  matter  how  specious  the  pretext 
may  be  for  imposing  it." 

The  requirements  of  §§  305  and  306. g 
with  the  8cliedule*of  fees  In  §  308,  cannot* 
be  regarded  as  imposing  a  fee,  or  tax,  for 
the  use  of  the'  streets;  if  they  were  such, 
the  question  would  at  once  arise  as  to  the 
validity  of  the  discrimination  Involved  hi 
such  an  exaction.  Nor  can  thev  be-  corf- 
sidered  as  a  regulation  in  the  interest  6T 
safety  in  street  traffic.  Other  ordinances 
provide  for  the  "rules  of  the  road"  to  which 
wagons  of  express  companies,  as  well  as 
those  of  other  persons,  are  subject  (Code 
of  Ordinances,  chap.  12  >.  The  sections 
now  under  consideration  constitute  a  regu- 
lation of  the  express  "business."  Article 
I.  is  entitled,  "Business  Requiring  a  Li- 
cense;" §  305,  containing  the  enumeration, 
provides  that  "the  following  businesses  must 
be  duly  licensed;"  and  §  306,  that  "no 
person'  shall  engage  in  or  carry  on  any 
such  business  without  a  license  therefor" 
under  a  stated  penalty  (ante,  p.  204,  note). 
The  right  of  public  control,  in  requiring 
such  a  license,  is  asserted  by  virtue  of  the 
character  of  the  employment;  but  while 
such  a  requirement  may  be  proper  in  the 
case  of  local  or  intrastate  business,  it  can* 
not  be  justified  as  a  prerequisite  to  the 
conduct  of  the  business  that  is  interstate. 
Not  only  is  the  latter  protected  from  the 
action  of  the  state,  either  directly  or 
through  its  municipalities,  in  laying  direct 
burdens  upon  it,  but,  in  the  present  in* 
stance.  Congress  has  exercised  its  authority 
and  has  provided  its  own  scheme  of  rcgula- 
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tion  in  order  to  seearo  the  dieebarge  of 
tlie  public  obligations  that  the  businees  in- 
▼olvea.  Act  of  June  29,  1906,  chap.  3591, 
34  Stat,  at  L.  684,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1288;  Adams  Exp.  Co.  v.  Croninger, 
226  U.  S.  491,  505,  57  L.  ed.  814,  310,  44 
L.R.A.  257,  33  Sup.  Ct  Rep.  148;  United 
States  ▼.  Adams  Exp.  Co.  229  U.  S.  381, 
67  L.  ed.  1237,  33  Sup.  Ct  Rep.  878. 

It  would  seem  to  follow,  necessarily,  that 
the  annual  license  fees  prescribed  by  § 
808  (ante,  p.  205,  note)  cannot  be  exacted, 
so  far  as  the  interstate  business  is  con- 
cerned. They  cannot  be  regarded  as  com- 
ing within  the  category  of  inspection  fees, 
which  are  sustained  when  fairly  commen- 
surate with  the  cost  of  local  supervision 
g  of  such  matters  as  are  under  local  control 
•  (Western  U.  Teleg.  Co.  v.*New  Hope,  187 
U.  S.  419,  425,  47  L.  ed.  240,  243,  23  Sup. 
Ct.  Rep.  204;  Atlantic  ft  P.  Teleg.  Co.  v. 
Philadelphia,  190  U.  S.  160,  164,  47  L.  ed. 
995,  1000,  23  Sup.  Ct  Rep.  817).  The 
provisions  of  §  308  are  inseparably  con- 
nected with  those  of  §§  305  and  306.  The 
sums  fixed  "for  each  express  wagon"  and 
''for  each  driver"  measure  the  amount  to 
be  exacted  for  the  granting  of  the  li- 
cense required  for  the  carrying  on  of  busi- 
ness. And  it  is  difficult  to  see  how  the 
payment  can  be  enforced  as  to  the  inter- 
state business  if  the  taking  out  of  the 
license  therefor  cannot  be  compelled. 

Similar  considerations  are  controlling 
with  respect  to  the  provision  of  |  332  for 
the  giving  of  license  bonds.  This  in  terms 
is  related  to  the  requirement  of  §  305.  It 
is  provided  that  a  bond  shall  be  given  "for 
each  and  every  vehicle  licensed,"  and  it 
is  to  be  conditioned  "for  the  safe  and 
prompt  delivery  of  all  baggage,  packages," 
etc.,  intrusted  to  the  owner  or  driver  "of 
any  such  licensed  express."  As  applied  to 
the  company's  business  of  interstate  trans- 
portation, it  must  fall  with  the  provision 
regarding  the  license,  and,  further,  it  must 
be  regarded  as  repugnant  to  the  exclu- 
sive control  asserted  by  Congress  in  oo- 
cupying  the  field  of  regulation  with  re- 
gard to  the  obligations  to  be  assumed  by 
interstate  express  carriers.  Adams  Exp.  Co. 
▼.  Croninger,  supra;  Southern  R.  (3o.  v. 
Reid,  222  U.  S.  424,  66  L.  ed.  257,  32  Sup. 
Ct.  Rep.  140;  Southern  R.  Co.  v.  Reid, 
222  U.  S.  444,  447,  56  L.  ed.  263,  264,  32 
Sup.  Ct.  Rep.  145. 

Section  315  provides  for  separate  li- 
censes for  drivers.  We  may  assume  the 
propriety  of  suitable  provision  to  insure 
careful  driving  over  the  city  streets,  and 
the  existence  of  ample  power  to  meet  this 
local  necessity.  It  is  also  clear  that  regu- 
lations for  this  purpose,  when  the  move- 
ment of  interstate  traffic  is  involved*  should 
be  entirely  reasonable  and  should  not  ar-| 


bitrarily  restrict  the  facilities  upon  which 
it  must  depend.  If  the  provision  of  f  315 
could  be  regarded  as  severable  from  the 
requirement  of  a  license  for  the  conduct 
of  business,  we  should  still  have  great  dif-^ 
ficulty  in  sustaining  it  as  a  reasonable^reg-* 
ulation  with  regard  to  drivers  employed 
in  the  interstate  transportation  which  has 
been  described.  Reading  §  315  in  eonnoc- 
tion  with  §  307,  as  we  understand  the  city 
contends  it  should  be  read,  no  driver  can 
be  licensed  except  a  citizen  of  the  Unitcul 
States,  or  one  who  has  regularly  declartnl 
intention  to  become  a  citizen,  and  the  as- 
surance of  his  qualifications  does  not  de- 
pend simply  upon  the  applicant's  ability 
to  meet  appropriate  tests  so  as  to  satisfy 
the  official  judgment,  but  the  application 
must  be  accompanied  by  the  indorsement 
in  writing  of  two  reputable  residents  of 
the  city  testifying  to  his  competence.  When 
the  importance  to  the  entire  country  of 
promptness  and  facility  in  the  conduct  of 
the  business  of  the  express  companies  in 
New  York  City,  and  the  obvious  conven- 
ience of  their  being  able  to  secure  drivers 
in  Jersey  City  as  well  as  in  New  York, 
are  considered,  the  provision  would  seem 
to  be  unnecessarily  burdensome.  We  are 
not  called  upon,  however,  to  decide  this 
point.  Section  315  relates  exclusively  to 
drivers  of  a  "licensed  hack  or  express." 
There  is  no  such  provision  as  to  drivers 
of  wagona  generally.  While  the  driver's 
license  ia  separate,  the  ordinance  refers 
only  to  such  drivers  as  are  employed  in 
the  business  for  the  carrying  on  of  which 
a  license  may  be  required.  Whatever  might 
otherwise  be  the  city's  power  as  to  the  regu- 
lation of  drivers,  this  provision  cannot  be 
divorced  from  the  license  scheme  of  which 
it  is  a  part. 

Other  requirements,  such  as  the  mark- 
ing of  the  vehicles  with  their  official  num- 
bers, the  exhibition  of  licenses  upon  de- 
mand, and  the  inspection  of  "licensed 
vehicles  and  places  of  business"  have  obvious 
reference  to  the  same  license  plan. 

We  conclude  that  the  complainant  was 
entitled  to  an  injunction  restraining  the 
enforcement  of  the  ordinances  in  question 
against  the  company  with  respect  to  the 
conduct  of  its  interstate  business  and  itag 
wagons  and  drivers *employed  in  interstate* 
commerce.  In  this  view  it  is  unnecessary 
to  consider  whether  the  ordinances  have 
been  superseded,  as  to  automobiles,  by  the 
state  statute. 

The  decree  of  the  Circuit  Court  is  re- 
versed and  the  case  is  remanded  to  the 
District  Court,  with  direction  to  enter  a 
decree  in  favor  of  the  complainant  in  con* 
formity  with  this  opinion* 
It  is  so  ordered. 
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EDWARD  T.  PLATT,  «a  Treasurer  of  the 
United  States  Express  Company,  etc., 
Appt., 

V. 

CITY  OF  NEW  YORK  et  aL    (No.  85.) 
CITY  OF  NEW  YORK  et  aL,  Appts., 

EDWARD  T.  PLATT,  as  Treasurer  of  the 
United  States  Express  Company,  etc. 
(No.  86.) 

This  case  is  govemed  by  the  decision  in 
Barrett  ▼.  New  York,  ante,  203. 

[Nos.  85  and  86.] 

Argued  December  3  and  4,  1913.     Decided 
January  5,  1014. 

CROSS  APPEALS  from  the  Circuit  Court 
of  the  United  States  for  the  Southern 
District  of  New  York  to  review  a  decree 
enjoining  in  part  the  enforcement  of  cer- 
tain municipal  ordinances  as  applied  to  the 
interstate  business  of  an  express  company. 
Reversed  and  remanded  for  the  entry  of  a 
decree  in  favor  of  complainant. 

See  same  case  below,  on  motion  for  pre- 
liminary injunction,  183  Fed.  703;  on  final 
bearing,  189  Fed.  268. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walker  D.  Hines  for  Piatt. 

Messrs.  Terence  Farley  and  Archibald 
R.  Watson  for  the  city  of  New  York  et  al. 

*Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  complain- 
ant as  treasurer  of  the  United  States  Ex- 
press Company  to  restrain  the  enforcement 
against  that  company  of  certain  license  re- 
quirements contained  in  the  ordinances  of 
the  city  of  New  York.  The  ordinances  are 
the  same  as  those  which  were  under  con- 
aideration  in  Barrett  v.  New  York,  decided 
this  day  1232  U.  8.  14,  6«  U  ed.  — .  34  Sup. 
Ct.  Rep.  203],  and  the  decree  of  the  circuit 
eourt  was  to  the  same  effect  in  both  cases. 
180  Fed.  268. 

The  United  States  Express  Company  is 
an  unincorporated  association,  organised 
under  the  laws  of  New  York,  and  is  ex- 
tensively engaged  in  interstate  commerce  as 
a  common  carrier  of  packages.  Over  OS 
per  cent  of  its  total  business  in  New  York 
city  consists  of  the  handling  of  traflic  in 
interstate  transportation.  The  interstate 
shipments  in  New  York  city  are  hauled  by 
the  company's  wagons  to  and  from  the  rail 
terminals  of  the  Central  Railroad  of  New 
Jersey,  the  Lehigh  Valley  Railroad,  and  the 
Delaware,  Lackawanna,  &  Western  Rail- 
road, all  within  the  state  of  New  Jerspy.  It 
employs  in  its  business  343  express  wagons, 


of  which  189  are  stabled  in  and  operated 
exclusively  from  Jersey  City,  New  Jersey; 
123  are  similarly  kept  in  Communipaw, 
New  Jersey;  and  the  remainder,  or  31,  are 
kept  in  the  borough  of  Manhattan.  Both 
the  local  and  interstate  traffic  are  handled 
in  these  wagons  indiscriminately.  The 
company  has  never  taken  out  any  licenses 
in  tlie  city  of  New  York  for  its  wagons  or 
drivers. 

The  questions  are  the  same  as  those 
which  were  presented  in  Barrett  v.  Newjj 
York  supra,  and  a  like*decree  should  be  en-* 
tered  restraining  the  enforcement  of  the 
ordinances  against  the  company  with  re- 
spect to  the  conduct  of  its  interstate  busi- 
ness and  its  wagons  and  drivers  employed 
ir.  interstate  commerce. 

The  decree  of  the  Circuit  Court  is  re- 
versed and  the  case  is  remanded  to  the 
District  Court,  with  direction  to  enter  a 
decree  in  favor  of  the  complainant,  in  con- 
formity with  this  opinion. 

It  is  so  ordered. 


(232  U.  S.  58) 
NATIONAL   SAFE   DEPOSIT  COMPANY, 

Plff.  in  Err., 

V. 

WILLIAM  H.  STEAD,  Attorney  General  of 
the  State  of  Illinois;  Andrew  Russell, 
State  Treasurer  of  the  State  of  Illinois; 
and  Walter  K.  Lincoln,  Inheritance  Tax 
Attorney. 

CoiTRTS  {§  372*>— Krkob  to  State  Court- 
Questions  Rbviewablb— Construction 
OF  Contract. 

1.  The  construction  by  a  state  court  of 
the  contract  relation  between  a  safe  deposit 
company  and  its  box  renters  as  one  of 
bailor  and  bailee  is  conclusive  upon  the  Fed- 
eral Supreme  Court  when  determining  upon 
writ  of  error  to  the  state  court  the  con- 
stitutionality of  the  provisions  of  the  Illi- 
nois inheritance  tax  law  of  July  1,  lU09,i 
which  operate  to  seal  safe  deposit  boxes  for 
a  limited  period  after  the  death  either  of  a 
sole  renter,  or  of  one  of  two  or  more  joint 
renters,  unless  by  such  construction  the 
statute  is  made  to  violate  U.  S.  Const.,  14th 
Amend.,  as  being  an  arbitrary  attempt  to 
create  liabilities  arising  out  of  possession 
where  there  is  no  possession  in  fact. 

[Ed.  Note.— For  other  cape«.  see  Courts.  Cent. 
Dig.  ff  9T7-979:     Dec.   Dig.  8  372.*] 

CO.NSTTTUTIONAL  TjlW  (J{  20fi*)— DUE  PRO- 
CESS OF  Law — Inheritance  Tax— Seal- 
ing Safe  Deposit  Boxes  upon  Dcatu  ok 
Kenter. 

2.  A  safe  deposit  company  is  not  arbi- 
trarily charged,  without  due  process  of  law, 
with  a  duty  to  supervise  the  delivery  and 
to  determine  the  ownership  of  property  over 
which  it  li:i8  no  control,  by  the  provisions 
of  tlie  Illinois  inheritance  tax  law  of  July 
1,  1909,  undi*r  which  the  contents  of  safe 
deposit  boxes  cannot  be  removed  after  the 
death  of  the  renter,  whether  standing  solely 
in  his  name  or  in  the  joint  name  of  the  de- 


*For  other  cases  see  same  topic  ft  fi  number  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
34  8.  C— 14.  >Laws  1909,  p.  tl6,  9  1. 
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cedent  and  others,  or  in  the  name  of  a  part- 
nership of  which  he  was  a  member,  except 
after  ten  days'  notice  to  the  attorney  gen- 
eral and  state  treasurer,  and  even  then,  not 
without  retaining  possession  of  enough  of 
the  assets  to  pay  the  tax,  where  in  law  and 
by  contract  the  safe  deposit  company  stood 
in  such  relation  to  the  property  as  to  make 
it  liable  for  allowing  unauthorized  persons 
to  take  possession. 

[Ed.  Note.— For  other  cases,  see  Constttutional 
Law.  Cent.  Dig.  §§  823-838,  840-846;  Dec.  Dig.  | 
296.*] 

Constitutional  Law  (§  296*)— Taxation 
(§  859*)— Warehousemen  (§  2*)  —  Dm 
Process  of  Law— Safe  Deposit  Boxes- 
Retaining  Assets  fob  Inheritance  Tax. 

3.  Prohibiting  a  safe  deposit  company 
from  permitting  the  removal  of  the  con- 
tents of  a  safe  deposit  box  after  the  death 
4>f  the  renter,  whether  standing  solely  in 
his  name  or  in  the  joint  name  of  the  de- 
ceased and  others,  or  in  the  name  of  a  part- 
nership of  which  he  was  a  member,  witnout 
retaining  assets  sufficient  to  pay  the  state 
inheritance  tax,  as  is  done  by  111.  act  of 
July  1,  1909,  does  not  deprive  the  company 
.of  its  property  without  due  process  of  law, 
nor  arbitrarily  burden  it  with  a  liability. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §§  825-8?^.  840-S46;  Dec.  Dig.  9 
296:*  Taxation.  Cent.  Dig.  §  1674;  Dec.  Dig.  } 
659;*    Warehousemen,  Cent  Dig.  |  2;    Dec.  Dig. 

•  2.*1 

.Constitutional  Law  (g  129*)— Iitpaibinq 
Contract  Obligations  —  Chakteb  of 
Sa*'e  Deposit  Compant, 

4.  Charter  power  to  do  a  safe  deposit 
business  is  not  impaired  by  the  provisions 

.of  the  Illinois  inheritance  tax  law  of  July 
1,  1909,  under  which  the  contents  of  safe 
.deposit  boxes  cannot  be  removed  after  the 
.death  of  the  renter,  whether  standing  solely 
in  his  name  or  in  the  joint  name  of  the  de- 
cedent and  others,  or  in  the  name  of  a  part- 
nership of  which  he  was  a  member,  except 
after  ten  days*  notice  to  the  attorney  gen- 
eral and  the  state  treasurer,  and  even  then 
not  without  retaining  possession  of  enough 

of  the  assets  to  pay  the  tax. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  ||  296,  SOI.  882-413;    Dec.  Dig.  I 

•  CouBTS  (§  394*)— Seabches  and  Seizubxs 
(I  7*)— Erkor  to  State  Coubt— Scope  of 
Review— Federal  Question. 

5.  A  question  respecting  an  alleged  viola- 
-tlon  of  the  prohibition  of  U.  S.  Const.,  4th 

Amend.,  against  unreasonable  searches  and 
seizures,  cannot  be  reviewed  by  the  Fed- 
eral Supreme  Court  on  writ  of  error  to  a 
state  court,  since  such  prohibition  does  not 
.apply  to  the  states. 

[Bd.  Note.—For  other  cases,  see  Courts.  Cent. 
Dig.  II  1049-1077:  Dec.  Dig.  {  394;*  Searches 
and  Seizures*  Cent.  Dig.  I  6;    Dec  Dig.  {  7.*] 

Constitutional  Law  (g  154*)— Impairinq 
Contbact  Obligations— Sealing  Safe 
Deposit  Boxes  Afteb  Death  of  Rentes, 

6.  The  obligations  of  the  contract  between 
a  safe  deposit  company  and  its  joint  or 
firm  box  renters  are  not  impaired  by  the 
provisions  of  the  Illinois  inheritance  tax 
law  of  July  1,  1900,  under  which  the  con- 
tents  of  safe  deposit  boxes  cannot  be  re- 
moved after  the  death  of  the  renter,  wheth- 
er standing  solely  in  his  name  or  in  the 
joint  name  of  the  decedent  and  otherSi  or 


in  tile  name  of  a  t)artner8hip  of  which  he 
was  a  member,  except  after  ten  days'  notice 
to  the  attorney  general  and  the  state  treae- 
urer,  and  cvrn  then  not  without  retaining 
possession  of  enough  of  the  assets  to  pay 
the  tax,  since  the  company,  joint  renters,  or 
firms,  each  made  the  contract  in  the  light 
of  the  power  of  the  state  to  legislate  for 
the  protection  of  the  estate  of  any  one  of 
the  joint  renters  or  partners  that  might  die 
during  the  term. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent,  Dig.  ||  42(-428,  442-444,  447-455,  45», 
459,  461-473:    Dec.  Dig.  t  154.*] 

Constitutional  Law  (§  154*}— Impaibino 

Contbact  Obligations  —  Sate  Deposit 

Box  Rentals. 

7.  All  renewals  of  contracts  of  joint 
rental  of  safe  deposit  boxes^  made  after  the 
enactment  of  the  Illinois  Inheritance  tax 
law  of  July  1,  1909,  under  which  the  con- 
tents of  safe  deposit  boxes  cannot  be  re- 
moved after  the  death  of  the  renter,  wheth^ 
standing  solely  in  his  name  or  in  the  joint 
name  of  decedent  and  others,  or  in  the  name 
of  a  partnership  of  which  he  was  a  member, 
except  after  toi  days'  notice  to  the  attor- 
ney general  and  state  treasurer,  and  eveo 
then  not  without  retaining  possession  of 
enough  of  the  assets  to  pay  the  tax,  are 
made  in  the  light  of  the  provisions  of  such 
statute. 

[Bd.  Note.—For  other  cases,  see  Constltntlonal 
Law,  Cent.  Dig.  |9  426-428,  442-444,  447-456.  4M> 
469.  4ei-473 ;    Dec.  Dig.  9  1&4.*1 

[No.  138.1 

Argued  December  16,  1913.     Decided  Jan- 
uary 5,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Coart 
of  Cook  County,  in  that  State,  sustaining 
a  demurrer  to  and  dismissing  the  bill  in  a 
suit  to  enjoin  the  enforcement  of  the  pro- 
visions of  the  state  inheritance  tax  law, 
sealing  safe  deposit  boxes  after  the  death 
of  the  sole  or  joint  renter.    Affirmed. 

See  same  case  below,  250  III.  684,  96  N. 
E.  973,  Ann.  Cas.  1912  B;  430. 
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Statement  by  Mr.  Justice  Lamar: 
*By  the  act  of  July  1  1909,  the  Illinois* 
legislature  passed  an  inheritance  tax  law 
like  that  considered  in  Magoun  v.  Illinois 
Trust  &  Sav.  Bank,  170  U.  S.  283,  42  L. 
ed.  1037,  18  Sup.  Ct  Rep.  594.  The  9th 
section  of  the  statute  provides  in  substance: 

That  no  safe  deposit  company,  corpora-g 
tion,  or  person*having  in  possession  or  un-* 
der  control  securities  or  assets  belonging 
to  or  standing  in  the  name  of  a  decedent, 
or  in  the  joint  name  of  the  decedent  and 
another  person,  or  in  the  name  of  a  part- 
nership of  which  he  was  a  member,  shall 
deliver  such  assets  to  the  legal  representa- 
tive of  the  deceased  or  to  the  survivor  of 
the  joint  holders,  or  to  the  partnership  of 
which  he  was  a  member,  without  ten  day^ 
notice  to  the  attorney  general  and  treasurer 


•For  other  ca.«;es  se«  name  topic  A  {numbcr  tn  Dec    a?  Ami    Imcs   TjuT  lo  date.  &  Kep  r  liu'-exes 
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€i  ihm  ftate,  who  w«re  autboviied  to  ox- 
amine  the  teoitntieB  at  the  time  of  the  de- 
livery. It  was  further  provided  that  no 
delivery  thoold  be  made  unlees  euch  holder 
should  retain  a  sufficient  portion,  of  the 
to  pay  the  state  tax  thereafter 
unless  sueh  state  officers  gave  eon- 
sent  in  writing.  Failure  to  give  (^  noties 
or  to  retain  such  amount  rendered  the  de- 
posit company,  corporation,  or  person  liable 
lor  the  tax  and  to  a  penalty  of  $1,000^ 

On  March  16,  1910,  the  National  Safe 
Deposit  Company  filed  in  the  circuit  court 
el  Cook  county,  Illinois,  a  bill  against  the 
treasurer  and  attorney  general,  alleging 
that  the  company  was  incorporated  in  1881 
Is  do  a  sale  deposit  business,  and  that,  in 
pursuance  of  its  charter,  it  had  erected  a 
baUding  with  Urge  vaults  into  which  13,291 
safe  deposit  boxes  had  been  built  and  9,702 
rented, — ^817  to  partnerships  and  4,104  were 
held  jointly  by  more  than  one  personu  That 
prior  to  July  1,  1909,  it  had  made  yearly 
eontracts  for  the  rental  of  said  boxes,  most 
of  which  were  still  of  force.  The  rent  con- 
tracts recited  that  in  consideration  of 
$  paid,  the  company  "had  rented 

to      '  ■'  safe  No. in  the  vaults 

oi  this  company  for  the  term  of  one  year," 
and  that  its  liability  was  limited  to  the 
exercise  of  ordinary  diligence  in  preventing 
the  opening  of  the  safe  by  any  person  other 
than  the  renter  or  his  duly  authorised  rep- 
resentative. "No  one  except  the  renter,  or 
his  deputy,  to  be  designated  in  writing  on 
the  books  of  the  company,  or,  in  ease  of 
death,  his  legal  r^resentative,  to  have 
§  access  to  the  safe^  ...  No  renter  will 
*  be^permitted  to  enter  the  vaults  except  in 
the  presence  of  the  vault  keeper.  In  caae 
ol  loes  of  key  or  combination  the  lock  will 
be  changed  at  the  expense  of  the  renter. 
■    •    • 

The  bill  alleged  that  the  safes  could  be 
opened  only  by  two  keys,  or  two  combina- 
tions, one  of  which  keys  or  combinations 
was  held  by  or  known  only  to  the  renter, 
the  other  being  held  or  known  only  by  the 
company's  sgents.  So  that  it  required  the 
joint  act  of  the  customer  and  the  company 
to  secure  access  to  the  contents, — ^the  com- 
pany having  no  right  or  means  of  access  to 
the  box  itself,  nor  did  it  possess  any 
knowledge  or  information  as  to  tiie  owner- 
ship of  the  securities  deposited  therein. 

The  bill  further  alleged  that,  notwith- 
standing these  facts,  the  defendants  insisted 
that  the  Deposit  Company  had  such  posses- 
sion or  control  of  the  contents  as  to  make 
it  incumbent  upon  it  to  prevent  access  there- 
to by  all  persons  for  ten  days  after  the 
death  of  the  sole  or  Joint  renter;  that  this 
dsprived  the  Deposit  Company  of  the  right 
to  do  the  business  for  which  it  had  been 


duurtered,  made  it  break  its  contract  that 
it  would  allow  no  one  except  the  renter 
or  his  agent  or  representative  to  luiv& 
access  to  the  boxes;  interfered  with  it& 
business  by  depriving  the  representative 
and  survivor  of  their  right  to  use  the  box 
and  contents;  imposed  upon  the  Deposit 
Company  the  risk  of  determining  who  was 
the  owner  of  the  contents  of  the  box,  and 
imposed  the  duty  of  acting  as  a  tax-collect- 
ing sgent  for  the  state.  The  bill  also  alleged 
that  the  company  had  been  threatened  with 
suits  by  depositors  if  it  yielded  to  the  com* 
mand  of  such  void  act.  In  order  to  pre* 
vent  a  multiplicity  of  suits,  and  to  avoid 
the  heavy  statutory  penalties,  the  company 
prayed  that  the  defendants  be  enjoined  from 
enforcing  the  statute  against  it. 

The  defendants'  demurrer  was  sustained. 
That  ruling  was  affirmed  by  the  supreme 
court  of  Illinois,  three  judges  dissenting 
(250  lU.  584,  95  N.  E.  978,  Ann.  Gas.  1912 
B,  430).  The  case  was  then  brought  here 
by  writ  of  error. 

'  Messrs.  George  Packard,  John  8.  Mil-? 
ler,  and  Merritt  Starr  for  plaintiff  in  er- 
ror. J 

*  Messrs.  Patrick  J.  liucey  and  Lester  H.* 
Strawn  for  defendants  in  error. 

*  Mr.  Justice   liamar,   after   making   thef 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  Illinois  inheritance  tax  law  operates^ 
to  seal  safe* deposit  boxes  for  at  least  ten^ 
days  after  the  death  of  the  renter.  In 
view  of  the  uncertainty  as  to  who  might 
own  the  contents  of  boxes  standing  in  the 
joint  name  of  the  deceased  and  others,  the 
statute  sealed  their  boxes  also  for  a  like 
period.  The  act  further  provided  that  in 
neither  case  could  the  securities  be  removed 
except  after  notice  to  officers  designated  by 
the  state,  and  even  then  the  company  was 
required  to  retain  possession  of  enough  of 
the  assets  to  pay  the  state's  tax.  The  De- 
posit Company  insists  that  this  statute  vio- 
lated the  14th  Amendment,  for  that,  with- 
out due  process  of  law,  it  imposed  upon 
the  company  a  duty  as  to  property  over 
which  it  had  no  control;  required  it  to  as- 
sume the  risk  of  determining  who  was  the 
true  owner,  and  forced  upon  it  the  obli- 
gations and  liabilities  of  a  tax-collecting 
agent  of  the  state.  In  the  court  below  and 
on  the  argument  here,  the  validity  of  the 
section  under  review  was  said  to  depend 
upon  the  relation  between  the  company  and 
the  renter, — it  being  argued  for  the  state 
that  the  contract  was  one  of  bailment  where, 
on  the  death  of  the  bailor,  the  Deposit 
Company,  as  bailee,  was  bound  to  surrender 
the  securities  to  the  owner  or  person  hav- 
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Ing  a  right  thereto,  one  of  whoia,  in  each 
case,  was  the  state  to  the  extent  of  its  tax. 
On  the  other  hand,  the  complainant  insist- 
ed that  if  there  was  no  possession  in  fact, 
there  could  be  no  possession  in  law;  and 
that  if  no  possession  existed,  it  was  beyond 
the  power  even  of  the  legislature  to  charge 
the  company  with  liabilities  that  could  only 
arise  out  of  a  possession  actually  existing. 

This  is  one  of  that  class  of  cases  which 
illustrate  the  fact  that,  both  in  common 
speech  and  in  legal  terminology,  there  is 
no  word  more  ambiguous  in  Hi  meaning 
than  possession.  It  is  interchangeably 
used  to  describe  actual  possession  and  con- 
structive possession  which  often  so  shade 
into  one  another  that  it  is  difBeult  to  say 
where  one  ends  and  the  other  begins.  Union 
Trust  Co.  V.  Wilson,  198  U.  S.  637,  49  L. 
^ed.  1156,  25  Sup.  Ct.  Rep.  766.  Custody 
*  may  be  in  the  servant  and* possession  in 
the  master;  or  title  and  right  of  control 
may  be  in  one  and  the  property  within  the 
protection  of  the  house  of  another,  as  in 
Bottom  ▼.  Clarke,  7  Cush.  489,  where  such 
possession  of  a  locked  trunk  was  held  not  to 
include  possession  of  the  contents.  So  that, 
as  pointed  out  by  Pollock  and  Wright  in 
their  work  on  the  subject,  controversies  aris- 
ing out  of  mixed  possession  have  inevitably 
led  to  many  subtle  refinements  in  order  to 
determine  the  rights  of  conflicting  claim- 
ants, or  to  lay  the  proper  charge  of  owner- 
ship in  prosecutions  for  larceny  of  goods 
belonging  to  one,  in  the  custody  of  another, 
or  found  by  the  defendant. 

In  the  present  case,  however,  the  Federal 
question  presented  by  the  record  does  not 
call  for  a  decision  as  to  the  exact  relation 
between  the  parties  during  the  life  of  the 
renter, — whether  there  was  a  strict  bail- 
ment; whether  the  renter  was  in  possession 
of  the  box  with  the  Deposit  Company  as 
guard  over  the  contents;  whether  the  prop- 
erty was  in  the  custody  of  the  company  with 
the  renter  having  a  license  to  enter  the 
building  and  remove  the  securities;  or 
whether,  as  held  in  People  ex  rel.  Glynn 
V.  Mercantile  Safe  Deposit  Co.  (159  App. 
Div.  98,  143  N.  Y.  Supp.  849),  construing 
a  similar  statute  of  New  York,  the  rela- 
tion was  that  which  exists  between  tenants 
and  landlord  of  an  office  building  who  keeps 
under  his  control  the  general  means  of 
access  to  the  building  and  offices  therein, 
but  as  to  which  offices  and  their  contents, 
the  rights  of  the  tenants  are  exclusive. 
The  Illinois  supreme  court  held  that  the 
relation  created  by  the  Deposit  Company's 
contract  was  that  of  bailor  and  bailee. 
That  construction  by  the  state  court  is  con- 
trolling, unless,  as  claimed  by  the  complain- 
ant, it  makes  the  statute  violate  the  14th 
Amendment,  as  being  an  arbitrary  attempt 


to  create  liabilities  arising  out  of  posses- 
sion, where  there  was  no  possession  in  faut. 
Certainly  the  person  who  rented  the  box 
was  not  in  actual  possession  of  its  con-g 
tents.  For  the  valuables  were*  in  a  safe* 
built  into  the  company's  vault,  and  tiie re- 
fore  in  a  sense  "under  the  protection  of  the 
house."  The  owner  could  not  obtain  access 
to  the  box  without  being  admitted  to  tbe 
vault,  nor  could  he  open  the  box  without 
the  use  of  the  company's  master  key.  Both 
in  law,  and  by  the  express  provisions  of  the 
contract,  tbe  company  stood  .  in  such  re- 
lation to  the  property  as  to  make  it  liable 
if,  during  the  lifetime  of  t!ie  owner,  it 
negligently  permitted  unauthorized  per- 
sons to  remove  the  contents,  even  though  it 
might  be  under  eolor  of  legal  process. 
Roberts  v.  Stuyresant  Safe  Deposit  Co.  123 
N.  Y.  57,  9  L.R.A.  438,  20  Am.  St.  Rep.  718, 
25  N.  £.  294,  1  Am.  Neg.  Caa.  635;  Mayer 
V.  Brenainger,  180  111.  110,  72  Am.  St.  Rep. 
196,  54  N.  E.  159.  After  his  death,  it  would 
be  likewise  liable  if  it  permitted  unauthor* 
ised  persons,  be  they  heirs,  legal  representa- 
tives, or  joint  renters,  to  take  the  property 
of  the  decedent.  In  the  exercise  of  its 
power  to  provide  for  the  distribution  of  his 
property,  the  state  could  make  it  unlawful, 
except  on  condiUons  named,  for  his  per- 
sonal representative  to  receive  or  the 
holder  to  deliver,  effects  belonging,  or  ap* 
parently  belonging,  in  whole  or  in  part,  to 
the  deceased.  As  the  state  could  provide 
for  the  appointment  of  administrators,  for 
the  distribution  to  heirs  or  legatees  of  all 
the  property  of  the  deceased,  and  for  the 
payment  of  a  tax  on  the  transfer,  it  could, 
of  course,  l^islative  as  to  the  incidents  at- 
tending the  collection  of  the  tax  and  the 
time  when  the  administrator  or  executor 
could  take  possession.  If,  before  represen- 
tatives were  appointed,  anyone,  having  the 
goods  in  possession  or  control,  delivered 
them  to  an  unauthorized  person,  he  would 
be  held  liable  as  an  executor  dii  9on  tort. 
The  fixing  by  this  statute  of  the  time  and 
condition  on  which  delivery  might  be  made 
by  a  deposit  company  was  also,  in  effect,  a 
limitation  on  the  right  of  the  heir  or  repre- 
sentatives to  take  possession.  If  they  had 
no  right  to  receive  except  on  compliance 
with  the  statutory  conditions,  neither  could 
the  Safe  Deposit  Company,  as  bailee  or  cus- 
todian, surrender  the  contents  except  upon 
like  compliance  with  statutory  conditions.g 
*  The  contention  that  the  company  oould* 
not  be  arbitrarily  charged  with  the  duty  of 
supervising  the  delivery  and  determining  to 
whom  the  securities  belonged  is  answered 
by  the  fact  that  in  law  and  by  contract  it 
had  such  control  as  to  make  it  liable  for 
allowing  unauthorized  persons  to  take  pos- 
session.   Both  by  the  nature  of  its  business 
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and  the  terms  of  its  contract  it  had  as- 
sumed the  obligation  cast  upon  those  hav- 
ing  possession  of  property  claimed  by  dif- 
ferent persons.  If  the  parties  could  not 
agree  as  to  who  owned  the  securities,  the 
company  had  the  same  remedy  by  bill  of 
interpleader  that  was  afforded  all  others 
confronted  with  similar  conditions.  There 
was  certainly  nothing  arbitrary  or  un- 
reasonable in  compelling  one  who  had  re- 
ceived such  control  of  property  from  an- 
other, to  surrender  it  after  his  death  only 
to  those  having  the  right  thereto.  Nor  was 
there  any  deprivation  of  property,  nor  any 
arbitrary  imposition  of  a  liability,  in  re- 
quiring the  company  to  retain  assets  suf- 
ficient to  pay  the  tax  that  might  be  due  to 
the  state.  There  are  many  instances  in 
which,  by  statute,  the  amount  of  the  tax  due 
by  one  is  to  be  reported  and  paid  by  an- 
other,— as  in  the  case  of  banks  required  to 
pay  the  tax  on  the  shares  of  a  stockholder, 
rirst  Nat.  Bank  v.  Kentucky,  9  Wall.  363, 
19  L.  ed.  704.  These  conclusions  answer  the 
other  constitutional  objections  and  make  it 
unnecessary  to  deal  with  each  of  them 
separately  at  length. 

It  is  contended  that  the  statute  impaired 
the  complainant's  charter  power  to  do  a 
oafe  deposit  business.  But  it  no  more 
interferes  with  the  right  of  the  company  to 
4o  that  business  than  it  does  with  the  right 
of  a  private  person  to  contract  to  take  pos- 
session or  control  of  securities  belonging  to 
another.  But,  having  regard  to  the  radical 
ehange  Avrought  by  the  death  of  the  owner, 
and  the  subsequent  duty  to  make  delivery 
to  one  authorized  by  law  to  receive  posses- 
sion, the  statute  points  out  when  and  on 
*;^what  conditions  such  delivery  may  be  made 
*  to  the  *  personal  representative,  surviving 
partners,  or  persons  jointly  interested. 

The  objection  that  the  act,  in  directing 
the  state  officers  to  inspect  the  contents  of 
the  box,  operates  as  an  unreasonable  search 
and  seizure,  raises  no  Federal  question, 
since  the  prohibition  on  that  subject  in  the 
4th  Amendment  does  not  apply  to  the 
states.  Ohio  ex  rel.  Lloyd  v.  Dollison,  194 
U.  S.  447,  48  L.  ed.  1065,  24  Sup.  Gt.  Rep. 
703. 

The  claim  that  the  statute  compels  the 
oompany  to  break  its  contract  with  joint 
renters  and  deprives  the  latter,  for  ten 
days,  of  access  to  the  box  and  the  right  to 
use  it  or  remove  the  contents,  is  without 
merit.  The  company,  joint  renters,  or 
firms,  each  made  the  contract  in  the  light 
of  the  state's  power  to  legislate  for  the 
protection  of  the  estate  of  any  one  of  the 
joint  renters  or  partners  that  might  die 
during  the  term.  As  it  now  appears  that 
all  of  the  rentals  were  from  year  to  year, 
•Bd  that  all  had  expired  before  final  hear- 


ing, and  were  renewed  after  the  passage  of 
the  law,  it  can  also  be  said  that  all  such 
contraets  of  joint  rental  are  made  in  the 
light  of  the  provisions  of  this  particular 
statute.  The  boxes  were  leased  with  the 
knowledge  that  the  state  had  so  legislated 
as  not  only  to  protect  the  interests  of  one 
dying  after  the  rental,  but  also  to  secure 
the  payment  of  the  state  tax  out  of  what- 
ever might  be  found  in  the  box  belonging 
to  the  deceased.  The  inconvenience  was  one 
of  the  not  unreasonable  incidents  of  the 
joint  relationship. 
Judgment  affirmed. 


(232  U.  8.  S7) 
UNITED   STATES,   PETITIONER, 

V. 

JAMES  B.  REGAN. 

Aliens  (j  58*)— Immiobation  Laws— Ac- 
tion FOR  Penalty— Reasonable  Doubt 
—Civil  ob  Criminal  Pboceedino. 
The  violation  by  the  defendant  of  the  con- 
tract labor  provisions  of  the  alien  immigra- 
tion act  of  February  20,  1907  (34  Stat,  at 
L.  898,  chap..  1134,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  499),  §  4,  need  not  be  established 
bevond  a  reasonable  doubt  in  an  action  of 
debt  brought  by  the  United  States  under 
§  5  of  that  act,  to  recover  the  penalty  in- 
curred thereunder  for  such  violation,  but  a 
reasonable  preponderance  of  the  proof  is 
sufficient,  since  the  action  is  civil,  and  not 
criminal,  although  the  act  penalised  is  by 
the  statute  denominated  a  misdemeanor. 

[Bd.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  IS  U3.  U4 ;    Dec.  Dig.  |  58.*] 

[No.  603.] 

Argued  October  22,  1913.    Decided  January 

5,    1914. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  wiiic>i« 
on  a  second  writ  of  error,  affirmed  a  judg- 
ment of  the  District  Court  for  the  Soutli- 
em  District  of  New  York  in  favor  of  de- 
fendant in  an  action  to  recover  a  penalty 
for  an  alleged  violation  of  the  alien  immi- 
gration act.  Reversed  with  a  direction  for 
a  new  trial. 

See  same  case  below,  121  C.  C.  A.  643, 
203  Fed.  433. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Denlson  and 
Assistant  Attorney  Qeneral  Harr  for  peti- 
tioner. 

Messrs.  David  li.  Podell  and  Max  D. 
Steuer  for  respondent. 


*   Mr.  Justice  Van  Devanter  delivered  the* 
opinion  of  the  court: 
This  was  an  action  of  debt  prosecuted  by 


*For  other  cases  see  some  topic  A  §  NUMBsa  in  Dee.  A  Am.  Digs.  1907  to  date,  *  Rep'r  lndez< 
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the  United  States,  under  |  6  of  the  ael 
of  FAnuiTj  20»  1907  (84  Stat,  at  L.  808, 
chap.  1184,  U.  8.  Oomp.  Stat.  Supp.  1011, 
p.  400),  Imown  as  the  alien  Immigration 
act,  to  recover  $1,000  as  a  penalty  for  an 
alleged  violation  by  the  defendant  of  9  4 
of  that  aot;  and  the  question  now  to  be 
considered  is  whether  it  was  essential  to  a 
recoYery  that  the  evidenee  should  establish 
the  violation  beyond  a  reasonable  doubt. 
Tbe  district  court  instructed  the  jury  that 
this  measure  of  proof  was  required,  and 
the  instruction  was  approved  by  the  circuit 
court  of  appeals.  31  LJt.A.(N.S.)  1073, 
105  G.  C.  A.  505,  183  Fed.  293,  121  G.  a 
A.  543,  203  Fed.  438.  The  two  sections 
are  as  follows: 

"Sec.  4.  That  it  shall  be  a  misdemeanor 
for  any  person,  company,  partnership,  or 
corporation,  in  any  manner  whatsoever,  to 
prepay  the  transportation  or  in  any  way 
to  assist  or  encourage  the  importation  or 
migration  of  any  contract  laborer  or  con* 
tract  laborers  into  the  United  States,  un- 
less such  contract  laborer  or  contract  labor- 
ers  are  exempted  under  the  terms  of  the 
last  two  provisos  contained  in  section  two 
of  this  act. 

"Sec.  5.  That  for  every  violation  of  any 
of  the  provisions  of  section  four  of  this  act 
the  persons,  partnership,  company,  or  cor- 
poration violating  the  same  by  knowingly 
assisting,  encouraging,  or  soliciting  the  mi- 
gration or  importation  of  any  contract  la- 
borer into  the  United  States  shall  forfeit 
and  pay  for  every  such  offense  the  sum 
of  one  thousand  dollars,  which  may  be  sued 
for  and  recovered  by  the  United  States,  or 
by  any  person  who  shall  first  bring  his 
action  therefor  in  his  own  name  and  for 
his  own  benefit,  including  any  such  alien 
thus  promised  labor  or  service  of  any  kind 
as  aforesaid,  as  debts  of  like  amount  are 
now  recovered  in  the  courts  of  the  United 
H States;  and  separate  suits  may  be  brought 
•  for  each  alien  thus  promised* labor  or  serv- 
ice of  any  kind  as  aforesaid.  And  it  shall 
be  the  duty  of  the  district  attorney  of  the 
proper  district  to  prosecute  every  such  suit 
when  brought  by  the  United  States." 

These  sections  are  largely  copied  from 
the  like-numbered  sections  of  the  act  of 
March  3,  1903  (32  Stat,  at  L.  1213,  chap. 
1012),  the  words  "shall  be  unlawful"  in  §  4 
being  changed  to  "shall  be  a  misdemeanor," 
and  the  words  "shall  forfeit  and  pay  for 
every  such  offense/'  §  5,  with  what  follows 
them,  remaining  as  before. 

Whether  cases  like  this  are  civil  or  crimi- 
nal, and  whether  they  are  attended  by  the 
incidents  of  the  one  or  the  other,  have 
been  so  often  considered  by  this  court  that 
our  present  duty,  as  we  shall  see,  is  chiefly 
that  of  applying  settled  rules  of  deeision. 


In  StoekwaU  v.  United  States,  13  WalL 
581,   20    L.   cd.   491,   the   question   arose- 
whether  the  United  States  could  maintain^ 
a  civil  action  of  debt  to  recover  a  penalty 
incurred  under  the  aot  of  Karoh  3,  1828- 
(8  Stat,  at  L.  781,  chap.  58),  providing 
that  any  person  receiving,  concealing,  or 
buying  merchandise^  knowing  that  it  was* 
illegally  imported  and  subject  to  seizure^ 
should,  "^on  conviction  thereof,"  forfeit  and 
pay  double  the  value  of  the  merchandiser 
there  being  also  a  provision  that  the  pen* 
alty  might  be  "sued  for  and  recovered,"  in 
the  name  of   the  United   States,   in  any 
court  of  competent  jurisdiction;   and  this 
court  held  that  the  civil  action  was  main- 
tainable, saying  (p.  542) :     "But  it  is  in- 
sisted that  when  the  government  proceeds 
for  a  penalty  based  on  an  offense  against 
law,  it  must  be  by  indictment  or  by  in- 
formation.   No  authority  has  been  adduced 
in  support  of  this  position,  and  it  is  be- 
lieved that  none  exists.    It  cannot  be  that 
whether  an  action  of  debt  is  maintainable 
or  not  depends  upon  the  question  who  is  the 
plaintiff.     Debt  lies  whenever  a  sum  cer* 
tain  is  due  to  the  plaintiff,  or  a  sura  which 
can   readily  be  reduced  to  a  certainty, — 
a   sum   requiring  no  future   valuation   to^ 
settle  its  amount.*  It  is  not  necessarily* 
founded  upon  contract.     It  is  immaterial 
in   what   manner   the   obligation   was   in- 
curred, or  by  what  it  is  evidenced,  if  the 
sum  owing  is  capable  of  being  definitely 
ascertained."     And  again  (p.  543) :     "The- 
expression  'sued  for  and  recovered'  is  pri- 
marily applicable  to  civil  actions,  and  not. 
to  those  of  a  criminal  nature." 

In  United  States  v.  Zucker,  161  U.  S.. 
475,  40  L.  ed.  777,  16  Sup.  Gt.  Rep.  641, 
the    government,    by    an    action    of    debt^ 
sought  to  recover,  as  a  penalty,  the  value 
of  imported  merchandise  the  entry  of  which 
had  been  fraudulently  secured  in  violation, 
of  S  9  of  the  act  of  June  10,  1890    (20- 
Stat,  at  L.  131,  chap.  407,  U.   S.  Gomp. 
Stat.  1901,  p.  1886),  which  subjected  one 
committing  that  offense  to  a  forfeiture  of 
the  merchandise,  or   its  value,  and   to  a 
fine  and  imprisonment.     At  the  trial  the 
United  States  sought  to  read  in  evidence 
the  deposition  of  an  absent  witness,  there- 
tofore taken  in  the  cause,  but  the  deposition 
was  excluded  upon  the  theory  that  the  case, 
though    civil   in    form,    was    in   substance 
criminal,  and  therefore  that  the  defendants- 
were  entitled,  under  the   6th  Amendment 
to  the  Gonstitution,  to  be  confronted  with 
the  witnesses  against  them.    This  resulted 
in  a  judgment  for  the  defendants,  and  when 
the  case  came  here  this  court  pronounced 
the  trial  court's  theory  untenable,  sustained, 
the  government's  right  to  read  the  deposi*  - 
tion,  and  reversed  the   judgment,   saying- 
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(p.  481) :  "A  witness  who  proves  facts  en- 
titling ths  plaintiff  in  a  proceeding  in  a 
court  of  the  United  States,  even  if  the 
plaintiff  be  the  government,  to  a  judgment 
for  mon^  only,  and  not  to  a  judgment 
which  directly  involves  the  personal  safety 
of  the  defendant,  is  not,  within  <the  mean- 
ing of  the  6th  Amendment,  a  witness 
against  an  'accused'  in  a  crinunal  prosecu- 
tion; and  his  evidence  may  be  brought  be- 
fore the  jury  in  the  form  of  a  deposition, 
taken  as  prescribed  by  the  statutes  regu- 
lating the  mode  in  which  depositions  to  be 
used  in  the  courts  of  the  United  States 
may  be  taken.     The  defendant^  in  such  a 

'cscase,  is  no  more  entitled  to  be  confronted 

Tat  the  trial  with  the  witnesses^of  the  plain- 
tiff than  he  would  be  in  a  case  where  the 
evidence  related  to  a  claim  for  money  that 
eoald  be  established  without  disclosing  any 
facts  tending  to  show  the  commission  of 
crime," 

In  Hepner  v.  United  States,  213  U.  S. 
103,  53  L.  ed.  720,  29  Sup.  Ct.  Rep.  474, 
16    Ann.    Cas.    960,    the    government    had 
■brought  an  action  of  debt,  under  §  5  of  the 
alien   immigration  act  of  1903,  to  recover 
-the  penalty   prescribed  for   a  violation   of 
S  4  of  that  act, — they  being  the  sections 
from  which  those  now  under  consideration 
are  largely  copied, — and  in  the  progress  of 
the  cause  it  became  necessary  for  this  court 
Ho  consider  whether  a  verdict  for  the  gov- 
ernment could  be  directed  under  the  rule 
applicable  in  civil  actions.     Upon  an  ex- 
tended review  of  the  cases  bearing  upon  the 

.  subject,     including    Atcheson    v.    Everitt, 
Cowp.  pt.  1,  p.  382,  the  question  was  an- 
swered in  the  affirmative,  and  it  was  said: 
(p.  108)     "It  must  be  taken  as  settled 
law  that  a  certain  sum,  or  a  sum  which 

-can  readily  be  reduced  to  a  certainty,  pre- 
scribed in  a  statute  as  a  penalty  for  the 
violation  of  law,  may  be  recoTere4  by  civil 

.  action,  even  if  it  may  also  be  recovered 
in  a  proceeding  which  is  technically  crimi- 
naL  Of  course,  if  the  statute  by  which 
the  penalty  was  imposed  contemplated  re- 
covery only  by  a  criminal  proceeding,  a 
civil  remedy  could  not  be  adopted.  United 
States  V.  Claflin,  97  U.  S.  546,  24  L.  ed. 
1082.  But  there  can  be  no  doubt  that  the 
words  of  the  statute  on  which  the  present 
suit  is  based  are  broad  enough  to  embraee, 
and  were  intended  to  embrace,  a  civil  ac- 
tion to  recover  the  prescribed  penalty.  It 
provides  that  the  penalty  of  one  thousand 
dollars  may  be  'sued  for*  and  recovered  by 
the  United  States  or  by  any  'person'  who 
■hall  first  bring  his  'action'  therefor  'in  his 

.  own   name   and   for   his   own   benefit,'   'as 

.  debts  of  like  amount  are  now  recovered  in 
the  courts  of  the  United  States;'  and  'sepa- 

.  rate  suits'  may  be  brought  for  each  alien 


I  thus  promised  labor  or  service  of  any  kind. 
1  The  district  attorney  is  required  to  prose-^ 
cute  every  such  •'suit'  when  brought  by* 
the  United  States.  These  references  in  the 
statute  to  the  proceeding  for  recovering  the 
penalty  plainly  indicate  that  a  civil  ac- 
tion is  an  appropriate  mode  of  proceeding. 
.  .  •  .  .  « 

(p.  Ill)  "But  the  decision  in  the  Zucker 
Case  is  important  in  that  it  recognizes  the 
right  of  the  government,  by  a  civil  action 
of  debt,  to  recover  a  statutory  penalty, 
although  such  penalty  arises  from  the  com- 
mission of  a  public  offense.  It  is  impor- 
tant also  in  that  it  decides  that  an  action 
of  that  kind  is  not  of  such  a  criminal  na- 
ture as  to  preclude  the  government  from 
establishing,  according  to  the  practice  in 
strictly  civil  cases,  its  right  to  a  judgment 
by  depositioi^  taken  in  the  usual  form, 
without  confronting  the  defendant  with  the 
witnesses  against  him. 

.     '      .  •  •  •  * 

(p.  115)  "The  defendant  was,  of  course, 
entitled  to  have  a  jury  summoned  in  this 
case,  but  that  right  was  subject  to  the 
condition,  fundamental  in  the  conduct  of 
civil  actions,  that  the  court  may  withdraw 
a  case  from  the  jury  and  direct  a  verdict, 
according  to  the  law,  if  the  evidence  is  un- 
contradicted and  raises  only  a  question  of 
law." 

In  Atcheson  t.  Everitt,  approvingly  cited 
in  that  case,  the  question  for  decision  was 
whether  certain  testimony,  admissible  by 
statute  in  civil,  but  not  in  criminal,  causes, 
could  be  received  in  an  action  of  debt  for 
the  pecuniary  penalty  for  bribery  at  an 
election  of  a  member  of  Parliament, — an 
act  not  merely  prohibited,  but  indictable  as 
a  crime.  Notwithstanding  the  defendant's 
insistent  objection,  the  testimony  was  held 
to  be  rightly  receivable,  it  being  said  by 
Lord  Mansfield,  who  spoke  for  the  entire 
court  (p.  391) :  "Penal  actions  were  never 
yet  put  under  the  head  of  criminal  law, 
or  Crimea.  The  construction  of  the  statute 
must  be  extended  by  equity  to  make  this 
a  criminal  case.  It  is  as  much  a  civil 
action  as  an  action  for  money  had  an<i 
received."  Jg 

•  In  Wilson  v.  Rastall,  4  T.  R.  768,  758,» 
also  approvingly  cited  in  the  Hepner  Case, 
one  of  the  questions  was  whether,  after  a 
verdict  for  the  defendant,  a  new  trial  could 
be  granted,  upon  the  plaintiff's  motion,  in 
an  action  of  debt  for  the  pecuniary  penalty 
for  bribing  voters  (an  indictable  crime), 
and  the  court  gave  an  affirmative  answer 
and  awarded  a  new  trial.  Lord  Kenyon, 
Ch.  J.,  observing:  "All  the  cases  of  in- 
dictments I  lay  out  of  the  case,  because 
they  are  criminal  cases,  and  are  exceptions 
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to  the  general  rule.    But  I  consider  this  as 
a  eiyil  action." 

In  United  States  y.  Stevenson,  215  U.  S. 
190,  54  L.  ed.  153,  30  Sup.  Ct.  Rep.  35, 
which  was  a  prosecution  by  indictment  for 
a  violation  of  |  4  of  the  present  alien 
immigration  act,  the  question  for  decision 
was  whether  that  mode  of  enforcing  the 
penalty  was  admissible  in  view  of  the  pro- 
visions of  9  ^»  permitting  a  civil  action. 
It  was  held  that  an  indictment  would  lie, 
and  in  the  course  of  the  opinion,  after 
observing  that,  in  the  absence  of  some  pro- 
vision to  the  contrary,  a  statutory  penalty 
may  be  recovered  by  either  a  criminal 
prosecution  or  a  civil  action  of  debt,  it 
was  said  (p.  198) :  "It  is  to  be  noted  that 
this  statute  (§  5  of  the  immigration  act) 
does  not  in  terms  undertake  to  make  an 
action  for  the  penalty  an  exclusive  means 
of  enforcing  it,  and  only  provides  that  it 
may  be  thus  sued  for  and  recovered.  There 
is  nothing  in  the  terms  of  the  act  specific- 
ally undertaking  to  restrict  the  government 
to  this  method  of  enforcing  the  law.  It 
is  not  to  be  presumed,  in  the  absence  of 
language  clearly  indicating  the  contrary 
intention,  that  it  was  the  purpose  of  Con- 
gress to  take  from  the  government  the  well- 
recognized  method  of  eaforeiBg  «ttcfa  a 
statute  by  indictment  and  criminal  proceed- 
ings.'* And  then,  after  commenting  upon 
the  change  in  §  4  whereby  the  words  "shall 
be  unlawful"  were  replaced  by  "shall  be  a 
misdemeanor,"  and  observing  that  the  only 
purpose  in  this  was  to  make  clear  the 
right  of  the  government  to  prosecute  as 
$fdr  a  crime,  it  was  further  said  (p.  199) : 
*  "Congress  having  *  declared  the  acts  in 
question  to  constitute  a  misdemeanor,  and 
having  provided  that  an  action  for  a  pen- 
alty may  be  prosecuted,  we  think  there  is 
nothing  in  the  terms  of  the  statute  which 
will  cut  down  the  right  of  the  government 
to  prosecute  by  indictment  if  it  shall 
choose  to  resort  to  that  method  of  seeking 
to  punish  an  alleged  offender  against  the 
statute.  Nor  does  this  conclusion  take 
away  any  of  the  substantial  rights  of  the 
citizen.  He  is  entitled  [meaning  in  a  prose- 
cution by  indictment]  to  the  constitutional 
protection  which  requires  the  government 
to  produce  the  witnesses  against  him,  and 
no  verdict  against  him  can  be  directed, 
as  might  be  the  case  in  a  civil  action  for 
the  penalty.  Hepner  v.  United  States,  213 
U.  S.  103,  53  L.  ed.  720,  29  Sup.  Ct.  Rep. 
474,  16  Ann.  Cas.  960." 

The  latest  case  in  this  court  bearing 
upon  the  subject  is  Chicago,  B.  &  Q.  R.  Co. 
V.  United  States,  220  U.  S.  559,  55  L.  ed. 
582,  31  Sup.  Ct.  Rep,  612,  which  was  an 
action  to  recover  penalties  incurred  by  the 
violation   of  the  safety  appliance  acts  of 


Congress.  In  the  trial  court  the  govern* 
meni  prevailed,  and  when  the  judgment 
came  here  for  review  the  railway  company 
contended  that  the  action  was  in  effect  a 
criminal  prosecution,  and  in  consequence 
not  controlled  by  the  prior  decision  in  St. 
Louis,  I.  M.  k  S.  R.  Co.  v.  Taylor,  210  U. 
S.  281,  52  L.  ed.  1061,  28  Sup.  Ct.  Rep. 
616,  21  Am.  Neg.  Rep.  464,— a  strictly 
civil  case  arising  under  the  same  statutes, 
and  upon  which  the  government  relied;  but 
it  was  held  otherwise,  the  court  saying  (p. 
578 ) :  "This  contention  is  unsound,  because 
the  present  action  is  a  civil  one." 

It  is  a  necessary  conclusion  from  these 
cases    (1)    that,   as   respects   a   pecuniary 
penalty  for  the  commission  of  a  public  of- 
fense. Congress  competently  may  authorize, 
and  in  this   instance  has   authorized,  tbe 
enforcement  of  such   penalty  by  either  a 
criminal  prosecution  or  a  civil  action;   (2) 
that  the  present  action  is  a  civil  one  and 
appropriate   under   the   statute;    and    (3) 
that,  if  not  directed  otherwise,  such  an  ac- 
tion  is   to   be   conducted   and    determined^ 
^according  to  the  same  rules  and  with  the* 
same  Incidents  as  are  other  civil  actions. 

It  is  of  no  moment  in  this  case  that  the 
act  penalisfid«  which  ..theretofore  was  de- 
clared unlawful  and  styled  an  offense,  was 
by  the  statute  of  1907  denominated  a  mis- 
demeanor, for  the  purpose  in  that,  as  was 
explained  in  United  States  v.  Stevenson^ 
was  merely  to  make  clear  the  government's 
alternative  right  to  prosecute  as  for  a 
crime.  There  was  no  purpose  to  revoke 
the  existing  right  to  resort  to  a  civil  ac- 
tion, or  to  take  from  the  action  any  of 
the  usual  incidents  of  a  civil  case.  Indeed* 
a  purpose  to  the  contrary  is  shown  by  the 
re-enactment,  without  change,  of  the  pro- 
vision authorizing  the  action.  It  not  only 
specifies  who  shall  have  the  civil  right  of 
recovery,  but  also  the  mode  of  its  exercise 
and  enforcement;  for  it  declares  that  the 
penalty  "may  be  sued  for  and  recovered** 
by  the  United  States,  or  by  any  person,  in- 
cluding the  alien,  who  shall  first  bring  the 
action  in  his  own  name  and  for  his  own 
benefit,  "as  debts  of  like  amount  are  now 
recovered  in  the  courts  of  the  United 
States."  This  plainly  contemplates  that 
the  proceedings  in  the  action  are  to  be 
in  conformity  with  the  recognized  mode  of 
adjudicating  and  enforcing  debts  of  like 
amount  in  those  courts,  and  this  whether 
the  action  be  by  the  government  or  by  an 
individual. 

While  the  defendant  was  entitled  to  have 
the  issues  tried  before  a  jury,  this  right 
did  not  arise  from  article  3  of  the  Consti- 
tution or  from  the  6th  Amendment,  for 
both  relate  to  prosecutions  which  are  strict- 
ly criminal   in   their  nature    (Counselmaa 
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T.  Hitchcock,  142  U.  S.  547,  503,  35  L.  ed. 
1110,  1114,  3  Inters.  Com.  Rep.  816,  12 
Bup.  Ct.  Rep.  195;  United  States  y.  Zucker, 
161  U.  S.  475,  481,  40  L.  ed.  777,  779,  16 
Sup.  Ct.  Rep.  641;  Callan  t.  Wilson,  127 
U.  S.  540,  549,  32  L.  ed.  223,  226,  8  Sup. 
Ct.  Rep.  1301),  but  it  did  arise  out  of 
the  fact  that  in  a  civil  action  of  debt 
inTolving  more  than  $20  a  jury  trial  is 
demandable.  And  while  in  a  strictly  crimi- 
nal prosecution  the  jury  may  not  return 

oca  verdict  against  the  defendant  unless  the 

•  eridence^establishes  his  guilt  beyond  a  rea* 
aonable  doubt,  in  civil  actions  it  is  the 
duty  of  the  jury  to  resolve  the  issues  of 
fact  according  to  a  reasonable  preponder- 
ance of  the  evidence,  and  this  although  they 
may  involve  a  penalized  or  criminal  act. 
So,  in  providing  that  the  penalty  may  be 
sued  for  and  recovered  as  debts  of  like 
amount  are  recovered,  we  think  it  was  in* 
tended  that  a  reasonable  preponderance  of 
the  proof  should  be  sufficient,  that  being 
one  of  the  recognized  incidents  of  an  action 
of  debt  as  well  as  of  other  civil  actions. 

This  is  the  view  which  other  Federal 
courts  have  generally  applied  in  the  ad- 
ministration of  statutes  authorizing  a  civil 
recovery  of  such  penalties.  United  States 
V.  Brown,  Deady,  666,  Fed.  Cas.  No.  14,662; 
3880  Boxes  of  Opium  v.  United  States,  23 
Fed.  367;  Hawlowetz  v.  Kass,  23  Blatchf. 
395,  25  Fed.  765;  The  Good  Templar,  97 
Fed.  651;  United  States  v.  Southern  P. 
Co.  162  Fed.  412;  New  York  C.  &  H.  R. 
R.  Co.  V.  United  States,  91  C.  C.  A.  519, 
165  Fed.  833;  United  States  v.  Illinois  C. 
R.  Co.  95  C.  C.  A.  628,  170  Fed.  542; 
Atchison,  T.  &  8.  F.  R.  Co.  v.  United 
States,  101  C.  C.  A.  140,  178  Fed.  12;  St. 
liOuis  Southwestern  R.  Co.  v.  United  States, 
106  C.  C.  A.  136,  183  Fed.  770.  And  such, 
also,  is  the  prevalent  course  of  decision  in 
the  state  courts.  4  Wigmore,  £v.  §  2498; 
People  V.  Briggs,  114  N.  Y.  66,  20  N.  E. 
820;  State  v.  Chicago,  M.  &  St.  P.  R.  Co. 
122  Iowa,  22.  101  Am.  St.  Rep.  254,  96 
N.  W.  904;  Hitchcock  v.  Munger,  15  N.  H. 
•7;  Sparta  v.  Lewis,  91  Tenn.  370,  23  S. 
W.  182;  CConnell  v.  O'Leary,  146  Mass. 
311,  312,  14  N.  £.  143;  Munson  v.  Atwood, 
30  Conn.  102;  State  ex  rel.  Essex  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  70  Mo.  App. 
634;  Deveaux  v.  Clemens,  17  Ohio  C.  C. 
33,  6  Ohio  C.  D.  647;  Semon  v.  People,  42 
Mich.  141,  3  N.  W.  304;  Walker  v.  State, 
6  Blackf.  1;  Roberge  v.  Burnham,  124 
Mass.  277.  In  the  last  case  the  supreme 
judicial  court  of  Massachusetts,  in  apply- 
ing this  measure  of  persuasion  in  an  ac- 

ation  for  a  penalty,  said: 

?  ♦•The  rule  of  evidence  requiring  proof  be- 
yond a  reasonable  doubt  is  generally  appli- 
cable only  in  strictly  criminal  proceedings. 


It  is  founded  upon  the  reason  that  a  great- 
er d^ree  of  probability  should  be  required 
as  a  ground  of  judgment  in  criminal  cases, 
which  affect  life  or  liberty,  than  may  safely 
be  adopted  in  cases  where  civil  rights 
only  are  ascertained.  2  Russell,  Crimes,  7th 
Am.  ed.  727.  It  often  happens  that  civ  A 
suits  involve  the  proof  of  acts  which  expose 
the  party  to  a  criminal  prosecution.  Such 
are  proceedings  under  the  statute  for  the 
maintenance  of  bastard  children,  proceed- 
ings to  obtain  a  divorce  for  adultery,  ac- 
tions for  assaults,  actions  for  criminal  con- 
versation or  for  seduction,  and  others  which 
might  be  named.  And  in  such  actions, 
which  are  brought  for  the  determination 
of  civil  rights,  the  general  rule  applicable 
to  civil  suits  prevails,  that  proof  by  a  rea- 
sonable preponderance  of  tiie  evidence  is 
sufficient." 

The  cases  upon  which  the  defendant  re- 
lies do  not  compel  or  lead  to  a  different 
conclusion.  While  in  United  States  v.  The 
Burdett,  9  Pet.  682,  9  L.  ed.  273,  language 
was  used  giving  color  to  the  contention 
that  in  an  action  such  as  this  the  true 
measure  of  persuasion  is  that  applied  in 
criminal  prosecutions,  the  court  was  care- 
ful in  Lilienthal  v.  United  States,  97  U. 
S.  237,  24  L.  ed.  901,  to  point  out  (pp.  266, 
267)  the  distinction  in  this  regard  between 
criminal  prosecutions  and  civil  cases,  and 
to  show  (p.  272)  that  the  case  of  The 
Burdett  is  not  an  authority  for  disregard- 
ing the  distinction,  and  that  in  an  action 
to  enforce  a  forfeiture  the  jury,  if  satisfied 
of  the  truth  of  the  charge  upon  which  the 
forfeiture  depends,  "may  render  a  verdict 
for  the  government,  even  though  the  proof 
falls  short  of  what  is  required  in  a  criminal 
case  prosecuted  by  indictment."  In  Chaffee 
V.  United  SUtes,  18  Wall.  516,  21  L.  ed. 
908,  the  trial  court,  probably  in  deference 
to  what  was  said  in  the  case  of  The  Bur- 
dett, had  instructed  the  jury  that  proof 
beyond  a  reasonable  doubt  was  essential  tog 
a  recovery;  but,  as  the*  government  had* 
a  verdict  and  judgment,  and  was  not  in 
a  position  to  assign  error  upon  the  instruc- 
tion, the  case  hardly  can  be  regarded  as 
settling  the  propriety  of  such  an  instruc- 
tion, especially  as  in  Coffey  v.  United 
States,  116  U.  S.  436,  443,  29  L.  ed.  684, 
686,  6  Sup.  Ct.  Rep.  437,  thirteen  years 
later,  it  was  plainly  assumed  that  in  such 
actions  the  true  measure  of  persuasion  is 
not  proof  beyond  a  reasonable  doubt,  but 
the  preponderating  weight  of  the  evidence. 
The  cases  of  Boyd  v.  United  States,  116 
U.  S.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep, 
624,  and  Lees  v.  United  States,  150  U.  8. 
476,  37  L.  ed.  1150,  14  Sup.  Ct.  Rep.  163, 
are  without  present  application,  for  they 
deal  with  the  guaranty  in  the  6th  Amend- 
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jnent  to  the  Constitution  against  compul- 
sory self-incrimination,  which,  as  this  court 
has  held,  embraces  proceedings  to  enforce 
penalties  and  forfeitures  as  well  as  crimi* 
nal  prosecutions,  and  is  of  broader  scope 
than  are  the  guaranties  in  article  3  and 
the  6th  Amendment  governing  trials  in 
criminal  prosecutions.  Counselman  v« 
Hitchcock,  142  U.  S.  647,  563,  35  L.  ed. 
1110,  1114,  3  Inters.  Com.  Rep.  816,  12 
Sup.  Ct.  Rep.  195;  United  States  y.  Zucker, 
161  U.  S.  475,  481,  40  L.  ed.  777,  779,  16 
Sup.  Ct.  Rep.  641 ;  Hepner  v.  United  States, 
213  U.  S.  103,  112,  53  L.  ed.  720,  724,  29 
Sup.  Ct.  Rep.  474,  16  Ann.  Cas.  960.  See 
also  Callan  y.  Wilson,  127  U.  S.  540,  549, 
32  L.  ed.  223,  226,  8  Sup.  Ct.  Rep.  1301; 
Schick  y.  United  States,  196  U.  S.  65,  68, 
49  L.  ed.  99,  101,  24  Sup.  Ct.  Rep.  826,  1 
Ann.  Cas.  685. 

We  conclude  that  it  was  error  to  apply 
to  this  case  the  standard  of  persuasion 
applicable  to  criminal  prosecutions;  and  the 
judgment  is  accordingly  reversed,  with  a 
direction  for  a  new  trial. 

Judgment  reversed. 


(231  U.  a  6SS) 

WILLIAM   P.   TRIMBLE   and   Oannia   F. 
Trimble,  Plffs.  in  Err., 

V. 

CITY  OP  SEATTLE. 


OoTTBTS  (§  394*)— Error  to  State  Court- 
Imp  aibment  OF  Contract  Obligations— 

OONSTBUCnON  OF  LBASE  FROM  STATK. 

1.  A  ruling  of  the  highest  court  of  a  state 
that,  under  the  policy  of  the  state  law,  the 
oommon-law  doctrine  of  an  implied  cove-    subsequent  laws  that  authorized  the  assess 


Argued  and  submitted  December  9,  1913. 
Decided  January  5,  1914. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  of  King  County,  in  that  State, 
confirming  an  assessment  of  certain  lease- 
hold interests  in  tide  lands.    Affirmed. 

See  same  case  below^  64  Wash.  102,  116  • 
Pac.  647. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  W.  Corliss  and  George  Mo-- 
Kay  for  plaintiffs  in  error. 

Messrs.  Howard  A.  Hanson,  William  B. 
Allison,  and  James  E.  Bradford  for  defend- 
ant in  error.  ^^ 

ao 

*  Mr.  Justice  Holmes  delivered  the  op  in-* 
ion  of  the  court: 

This  is  an  attempt  to  reverse  a  judgment 
confirming  aii  assessment  on  certain  lease- 
holds of  tide  lands.  The  leases  were  exe- 
cuted by  the  state  In  1899.  Subsequent 
statutes  of  1905  and  1907,  respectively,- 
authorized  the  assessment  of  such  lease- 
holds for  local  improvements  specially 
benefiting  them,  and  the  inclusion  of  thenv 
within  local  improvement  districts  by 
cities  of  the  first  class.  The  city  of  Seattle 
made  a  plank  roadway,  created  an  im* 
provement  district,  levied  an  assessment 
which  failed  (Coast  Land  Co.  v.  Seattle,  52 
Wash.  380,  100  Pac.  856),  and  then  in  due 
form  levied  the  reassessment  that  is  in 
question  here.  The  plaintiffs  in  error  ar- 
gue that  the  leases  contained  an  implied 
covenant  for  quiet  enjoyment,  and  that  the 


nant  in  a  lease  that  the  lessor  shall  pay  the 
taxes  is  inapplicable  to  leases  of  tide 
lands,  will  not  oe  disturbed  by  the  Federal 
Supreme  Court  in  determining  on  writ  of 
error  to  the  state  court  whetner  the  con- 
tract obligations  of  the  state  toward  its 
lessees  are  unconstitutionally  impaired  by 
the  subsequent  enactment  of  statutes  au- 
thorizing the  assessment  of  such  leaseholds 
for  local  improvements  specially  benefiting 
them,  and  the  inclusion  of  them  within  local 
improvement  districts. 

[Ed.  Note.— For  other  caset,  eee  Courts,  OenL 
Dig.   IS  1049-1077;    Dec.   Dig.   I  394.*] 

CONSTITUTIONAt.  LAW  (8  233*)— MUNICIPAL 

Corporations  (S  407*)— Equal  Protec- 
tion OF  THE  Laws— Local  Assessments. 
2.  Lessees  of  state  tide  lands  are  not 
denied  the  egual  protection  of  the  laws, 
contrary  to  U.  8.  Const.,  14th  Amend.,  by 
state  statutes  authorizing  the  assessment  of 
such  leaseholds  for  local  improvements  spe- 
cially benefiting  them,  and  the  inclusion  of 
them  within  local  improvement  districts. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S  688;  Dec.  Dig.  S  288  ;•.  Mu- 
nicipal Corporations.  Cent.  Dig.  SS  1008,  1004; 
Deo.  Dig.  I  407.*] 

[No.  108.] 


ment  impair  their  constitutional  rights. 
Art.  1,  §  10,  14th  Amend.  §  1.  The 
supreme  court  of  Washington,  admitting 
the  general  rule  as  to  leases,  held  that,  so 
far  as  concerns  taxation,  it  did  not  apply 
to  leases  made  by  the  state.  64  Wash.  102, 
116  Pao.  647. 

The  concession  of  the  court  was  that  in 
private  contracts,  "in  the  absence  of  a 
covenant  or  condition  to  the  contrary,  it  is 
an  implied  covenant  in  every  lease  that 
the  lessor  shall  pay  all  taxes  and  assess- 
ments levied  on  the  leased  land  during  the 
term."  Stated  in  this  form,  the  rule  ap- 
pears to  be  a  rule  of  policy  to  which  spe- 
cial considerations  may  set  a  limit.  But  itg^ 
might  be  suggested  that  if  the  state  should  g 
expressly  covenant  against  such*  assess-* 
ments,  it  could  not  impair  the  obligation 
of  its  contract  by  a  subsequent  law.  The 
words  used  in  these  leases  are  "lease,  de- 
mise, and  let;"  and  from  Spencer's  Case, 
5  Coke,  16a,  17a,  1  Smith,  Lead.  Cas.  52» 
15  Eng.  Rul.  Cas.  233,  down  to  the  present 
day,  these  words  have  been  said  to  imply 
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«  eorenant.  1  Wms.  Saund.  322,  note  2; 
Moetyn  t.  West  Moetyii  Coal  k  I.  Co.  L.  R. 
1  C.  P.  Div.  145,  162,  45  L.  J.  C.  P.  N.  S. 
-401,  S4  L.  T.  K.  8.  824,  24  Week.  Rep.  401; 
^ferebon  y.  Williams,  63  K.  J.  L.  898,  406, 
-44  Atl.  211.  Words  express  whatever 
meaning  eonyention  has  attached  to  them; 
and  so  it  may  be  argued  that  the  state  has 
covenanted    against    this    tax    in    express 


Nevertheless  it  is  obvfoos  that  the  sup- 
posed meaning  was  not  reached  by  simple 
Interpretation.  There  is  no  suggestion  of 
warranty  in  dedi  or  demist  by  any  usage  of 
speech  alone.  The  warranty  was  what  Lord 
-Coke  called  a  warranty  in  law  (2  Go.  Litt. 
-S84a), — an  institution,  not  depending  npon 
-an  expression  of  intent,  not  arising  because 
*the  words  mean  warrant,  but  imposed  from 
-without  by  the  law.  In  Butler's  note  to  this 
]»ge  the  lessor's  obligation  is  put  as  re- 
•ciprocal  to  the  tenant's  obligation  to  pay 
Tent  (compare  5  Coke,  17a),  just  as  the 
'Warranty  in  dedi  in  some  cases  was  a  con- 
•aequence  of  tenure.  One  may  wonder  wheth- 
er in  fact  the  warranty  incident  to  a  sale 
in  early  law  before  the  machinery  of  im- 
plied contracts  was  thought  of  (Glanv.  VII., 
•chap.  2;  X.,  chap.  15;  Lex.  Sal.  chap.  47; 
1  L5ning,  Vertragsbruch,  103;  2  Go.  Inst. 
274,  275)  was  not  given  a  scholastic  turn, 
extended,  limited,  and  embodied  in  sacra- 
mental words, — whether  Glanville^s  doiM- 
iorea,  grantors,  did  not  suggest  the  special 
sffect  of  dedi  in  the  Statute  de  Bigamis,  as 
interpreted  by  Lord  Coke.  (The  statute  it- 
self says  that  the  feoffor  is  held  ratione  doni 
propWt.  4  Edw.  I.^  chap.  6.)  But  whatever 
may  be  the  history,  it  is  plain,  as  we  have 
said,  that  the  rule  is  not  the  result  of  in- 
terpretation, but  of  doctrine;  and  hence  it 
is  that  very  commonly  the  rule  is  stated  as 
expressing  the  general  operation  of  a  lease, 
^and  not  as  depending  upon  the  use  of  a 
g  particular  word.  64  Wash.  102,  104,  116 
•  Pac.  647;  J.  W.  Perry^Oo.  v.  Norfolk,  220 
U.  S.  472,  477,  55  L.  ed.  548,  560,  31  Sup. 
Ct.  Rep.  465;  Dimcklee  v.  Webber,  151 
Mass.  408,  411,  24  N.  E.  1082;  and  cases 
cited  in  24  Cyc.  1057;  18  Am.  ft  Eng.  Enc 
Law,  2d  ed.  650.  It  has  come  back  to  what 
it  started  as  being, — a  construction  of  the 
law;  and  since,  notwithstanding  its  age,  the 
special  effect  of  demisi  has  not  entered  into 
speech  so  far  as  to  reach  popular  under- 
standing, the  rule  still  may  be  construed  as 
extending  no  further  than  reason  dictates. 
Indeed,  warranties  in  law  always  have  been 
dealt  with  on  this  principle.  See  e,  g., 
Brett  V.  Cumberland,  Cro.  Jac.  521,  523. 
Therefore  we  may  consider  the  question  be- 
fore us  on  the  footing  upon  which  it  was 
discussed  by  the  supreme  court  of  the  stato. 

The  question  is,  then,  whether  our  duty  | 
req[uires  us  to  overthrow  a  decision  that 


the  policy  of  the  state  law  exdudet  a  eon- 
stmetive  obligation  to  indemnify  against 
the  exereise  of  the  sovereign  power  of  tax- 
ation from  leases  by  the  state.  '  Put  in  this 
form,  it  is  not  hard  to  answer.  When  the 
law  creates  an  obligation  outside  of  the 
expressed  intent  of  the  parties,  it  must 
oonsider  all  the  circumstances,  and  the 
effect  with  reference  to  them.  In  ordinary 
cases  the  whole  property  is  taxed,  and 
which  party  shall  bear  the  burden  is  not 
a  matter  of  public  concern.  But  when 
the  state  makes  the  lease,  the  supposed 
obligation  would  be  an  obligation  not  to 
tax,— «  restriction  of  public  import  not 
lightly  to  be  imposed.  Providence  Bank 
V.  Billings,  4  Pet.  514,  561,  7  L.  ed.  939, 
965;  Wells  T.  Savannah,  181  U.  6.  531, 
539,  540,  45  L.  ed.  986,  991,  992,  21  Sup. 
Ct.  Rep.  697;  St.  Louis  v.  United  R.  Co. 
210  U.  S.  266,  273,  274,  52  L.  ed.  1054, 
1057,  1058,  28  Sup.  (X  Rep.  030.  J.  W. 
Perry  Co.  v.  Norfolk,  220  U.  S.  472,  480, 
55  L.  ed.  548,  551,  81  SUp.  Ct.  Rep.  465. 
It  is  urged  that  to  deny  the  state's  obliga- 
tion discriminates  unconstitutionally 
against  this  class  of  lessees,  since  all  others 
are  free  from  the  burden.  But  that  is  not 
true.  Whether  landlord  or  tenant  shall 
pay  a  tax  is  a  matter  of  private  arrange- 
ment, and  the  practice  one  way  or  the  oth- 
er has  no  bearing  on  the  matter.  The  argu- 
meai  from  inequality  really  works  theo 
other  way.  If  these  leaseholds  are  not^fcax-* 
able,  they  are  a  favored  class  of  property; 
for  ordinarily  leaseholds  are  taxed  even 
if  they  are  lumped  and  included  in  the 
value  of  the  fee.  When  an  interest  in 
land,  whether  freehold  or  for  years,  is 
severed  from  the  publio  domain  and  put 
into  private  hands,  the  natural  implica- 
tion is  that  it  goes  there  with  the  ordinary  ' 
incidents  of  private  property,  and  there- 
fore is  subject  to  being  taxed.  See  New 
York  ex  rel.  Metropolitan  Street  R.  0>.  v. 
New  York  State  Tax  Comrs.  199  U.  S.  1, 
38,  50  L.  ed.  65,  25  Sup.  Ct  Rep.  705,  4 
Ann.  Gaa.  381. 

The  plaintiffs  in  error  think  that  thus 
far  there  has  been  a  failure  to  understand 
their  contention  that  these  assessments  are 
against  the  land,  and  therefore  are  met  by 
the  supposed  contract  of  the  state,  that  the 
lessees  should  have  the  land  free  of  all 
charges.  The  court  below  appears  to  us 
to  have  decided  in  direct  response  to  that 
argument  that  the  contract  of  the  state  did 
not  go  so  far,  and  we  ars  of  opinion  that 
we  ought  not  to  pronounce  the  decision 
wrong.  There  was  some  subsidiary  discus- 
sion of  the  meaning  and  operation  of  the 
statutes,  but  upon  those  matters  we  do  not 
go  behind  the  judgment  of  the  supreme 
court  of  the  state. 

Judgment  affirmed. 
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(231  U.  S.  675) 

MARY  GENEVIEVE  PENNELL,  Admints^ 
tratrix  of  the  Estate  of  Jay  Allen  Pen- 
nell,  Deceased,  Plff.  in  Err., 

V. 

PHILADELPHIA  &  READING  RAILWAY 

COMPANY. 

Railboads  (§  229*)— Safety  Applia:^ces— 

Automatic   Coupleb   Between   Engine 

AND  Tender. 

An  automatic  coupler  bet\yeen  engine  and 
tender  is  not  required  by  the  safety  appli- 
ance act  of  March  2,  1893  (27  Stat,  at  L. 
531,  cliap.  106,  U.  S.  Cooip.  Stat.  1901,  d. 
3174),  making  it  unlawful  for  any  rail- 
way carrier  engaged  in  interstate  commerce 
to  haul  or  permit  to  be  hauled  or  used  on 
its  line  any  car  used  in  moving  interstate 
traffic  not  equipped  with  iKmplers  coupling 
automatically  by  impact,  and  which  can  be 
uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars,  nor  by 
the  provisions  of  the  amendatory  act  of 
March  2,  1903  (32  Stat,  at  L.  943,  chap. 
976,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1314), 
making  the  earlier  act  applicable  to  "all 
cases"  and  to  "all  trains,  locomotives,  ten- 
ders, cars,"  etc.,  since  these  provisions  do 
not  destroy  the  integrity  of  the  locomotive 
and  tender,  and  are  entirely  satisfied  if 
there  is  an  automatic  coupler  at  the  rear 
end  of  the  tender. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  (  743:    Dec.   Dig.  S  229.*] 

[No.  469.] 

Argued   December  S,   1913.     Decided  Jan* 

uary  5,  1914. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  District  Court  for  the  Eastern 
District  of  Pennsylvania  in  favor  of  defend- 
ant in  an  action  for  death  by  wrongful  act. 
Affirmed. 

See  same  case  below,  122  C.  C.  A.  77,  203 
Fed.  681. 
The  facts  are  stated  in  the  opinion. 
Mr.  George  Demxning  for  plaintiff  in 
error. 
Messrs.    William    Clarke    Mason    and 
9  Charles  Heebner  for  defendant  in  error. 

*  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Action  for  $50,000  damages  brought  by 
plaintiff  in  error,  herein  called  plaintiff, 
against  defendant  in  error,  the  Philadelphia 
k  Reading  Railway  Company,  herein  called 
defendant,  in  the  district  court  of  the  Unit- 
ed States,  eastern  district  of  Pennsylvania. 
It  was  tried  to  a  jury  which,  under  the  di- 
rection of  the  court,  rendered  a  verdict  for 
defendant.  Judgment  was  duly  entered 
upon  the  verdict  and  it  was  affirmed  by  the 
circuit  court  of  appeals. 

Defendant  is  a  common  carrier  engaged 


in  interstate  commerce.  The  intestate  of 
plaintiff  was  employed  by  it  in  the  capacity 
of  fireman  on  one  of  ite  locomotives,  and, 
it  is  alleged,  came  to  hie  death  by  the  fail- 
ure of  defendant  to  comply  with  the  re* 
quirements  of  the  safety  appliance  acts  of 
Congress  and  the  rules  and  directions  of 
the  Interstate  Commerce  Commission  for- 
mulated and  proclaimed  thereunder,  in  that 
defendant  failed  to  affix  between  tlie  loco- 
motive and  its  tender  an  automatic  coup- 
ling device.  The  action  is  prosecuted  under 
the  act  of  April  22,  1908  [35  SUt.  at  L. 
66,  chap.  140],  as  amended  April  6,  1910 
[36  Stat,  at  L.  291,  chap.  143,  U.  S.  Comp. 
Stat.  Supp.  1011,  p.  13241,  relating  to  the 
liability  of  common  carriera  by  railroad 
engaged  in  interstate  commerce  to  their  em- 
ployees while  so  engaged. 

The  train  was  composed  of  forty-four 
cars,  some  loaded  and  some  empty,  and  the 
engine,  tender,  and  caboose.  The  coupling 
between  tlie  cars  was  automatic,  that  be- 
tween the  engine  and  the  tender  was  a 
drawbar  and v pin.  The  pin  broke  in  con- 
sequence of  the  air  hose  breaking  or  part- 
ing between  the  first  and  second  ears  fromn 
the  caboose,  thereby  fetting  the  brakes  on§ 
tlie  whole  train.  By  the*  breaking  of  the* 
coupling  between  the  tender  and  the  engine, 
Pennell,  plaintiff's  intestate,  was  thrown 
from  the  train  upon  the  track  and  killed 
on  December  31,  1911.  The  train  at  the 
time  of  the  accident  was  going  about  15 
miles  an  hour. 

The  act  of  Congress  provides:  "It  shall 
be  unlawful  for  any  such  common  carrier 
[railroad  engaged  in  interstate  commerce] 
to  haul  or  permit  to  be  hauled  or  used  on 
its  line  any  car  used  in  moving  interstate 
traffic,  not  equipped  with  couplers  coup- 
ling automatically  by  impact,  and  which 
can  be  uncoupled  without  the  neccs.sity  of 
men  going  between  the  ends  of  the  cars." 
[27  Stat,  at  L.  531,  chap.  196,  §  2,  U.  S. 
Comp.  Stat.   1901,  p.  3174.] 

The  first  contention  of  plaintiff  is  thai 
the  primary  object  of  the  act  is,  quoting 
from  its  title,  "to  promote  the  safety  of 
employees  and  travelers  upon  railroads;" 
and  that  therefore  the  language  of  the  act 
"should  be  so  applied  and  construed  in 
matters  relating  to  the  protection  of  rail* 
road  workmen  as  to  specific  railroad  acci- 
dents." In  other  words,  tlie  purpose  of 
the  act,  it  is  contended,  is  to  protect  all 
employees,  of  whatever  class,  and  the  mere 
absence  of  an  automatic  coupler,  if  acci* 
dent  and  injury  result  to  an  employee,  ta 
enough  for  liability.  But  plaintiff  does 
not  quote  all  of  the  title.  The  complete 
title  is,  "An  Act  to  Promote  the  Safety  of 
Employees  and  Travelers  upon  Railroads 
by  Compelling  Common   Carriers  Engaged 


*For  other  cases  see  same  topic  &  8  number  In  Dec.  tt  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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in  Intentaie  Commerce  to  Equip  Their  Cars 
with  Automatic  Couplers  and  Continuous 
Brakcfl,  and  Their  Locomotives  with  Driv- 
iiig-Wheel  Brakes,  and  for  Other  Purposes." 
The  proTisions  of  the  act  correspond  to 
the  purpose  declared  in  the  title,  and  may 
be  applied  distributive] 7  to  the  protection 
ol  employee  or  traveler,  or  to  employees, 
aeoording  to  their  employment. 

But  even  if  the  act  has  the  broad  purpose 
aaeerted,  which  we  need  not  decide,  we  are 
brought  to  the  question,  Is  the  tender  of 
a  locomotive  a  car  within  the  meaning  of 

Kthe  statute? 

f  *  Plaintiff  asserts  the  affirmative  of  the 
question  and  cites  Johnson  v.  Southern  P. 
Co.  196  U.  S.  1,  49  L.  ed.  363,  26  Sup.  Ct. 
Rep.  158,  17  Am.  Neg.  Rep.  412,  and  a 
number  of  state  decisions.  The  case  does 
not  so  decide.  It  does  decide  that  the  loco- 
motive is  a  car  within  the  meaning  of  the 
act.  No  distinction  was  made  between  it 
and  the  tender;  the  latter  was  deemed  in- 
tegral with  the  locomotive.  In  other  words, 
tender  and  engine  were  considered  as  con- 
stituting the  locomotive.  Necessarily  a 
locomotive  thus  constituted  was  decided  to 
be  a  "car"  within  the  meaning  of  the  act, 
and  necessarily  bad  to  be  coupled  with  the 
ears,  which  constituted  the  train.  And  in 
tbts  necessity  the  dangers  to  employees 
would  occur  which  the  act  was  intended  to 
prevent.  Any  other  construction  would 
bave  left  the  act  denuded  of  some  of  its 
value.  In  other  words,  there  would  have 
been  only  a  partial  enforcement  of  its  pro- 
tection in  instances  where  protection  was 
oftenest  needed.  To  omit  the  locomotive, 
composed  of  engine  and  tender— and  it  was 
considered  as  so  composed  in  the  cited  case 
—was  to  omit  part  of  a  train  which  was 
within  all  the  mischiefs  of  the  act,  and 
therefore  covered  by  its  remedies.  No  such 
conditions  exist  in  the  present  case.  En* 
gine  and  tender  are  a  single  thing;  separa* 
ble,  it  may  be,  but  never  separated  in  their 
ordinary  and  essential  use.  The  connection 
between  them,  that  is,  between  the  engine 
and  tender,  it  was  testified,  was  in  the  na- 
ture of  a  permanent  coupling,  and  it  was 
also  testified  that  there  was  practically  no 
opening  between  the  engine  and  tender,  and 
that  attached  to  the  engine  was  a  drawbar 
which  fitted  in  the  yoke  of  the  tender,  and 
the  pin  was  dropped  down  to  connect  draw- 
bar and  yoke.  The  necessary  deduction 
from  this  is  that  no  dangerous  position 
was  assumed  by  an  employee  in  coupling 
the  engine  and  tender  for  the  reason  that 
the  pin  was  dropped  through  the  bar  from 
the  tank  of  the  tender.  The  case  at  bar, 
therefore,  is  not  brought  either  within  the 
mischief  or  the  remedy  of  the  act. 
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The  evidence  established  that  it  is  not? 
the  custom  of  railroads  to  use  an  automatic 
coupler  between  the  engine  and  tender. 
Some  roads,  however,  use  two  additional 
or  supplemental  drawbars,  called  radial 
bars,  one  on  each  side  of  the  main  bar, 
while  om  other  roads  it  is  almost  the  stand- 
ard practice,  instead  of  the  supplemental 
bars,  to  use  chains  secured  to  the  back 
heads  of  the  locomotive  and  hooked  to  the 
tender  on  each  side  of  the  center.  The 
record  does  not  disclose  whetlier  there  were 
cither  such  bars  or  chains  connecting  the 
engine  and  tender.  But  even  if  their  ab- 
sence may  be  inferred,  it  is  not  relied  on  as 
a  ground  of  negligence. 

It  is  further  contended  by  plaintiff  thai 
the  necessity  of  an  automatic  coupler  be- 
tween engine  and  tender  is  determined  by 
the  amendment  of  the  act  of  1893,  enacted 
in  1903  (32  Stat,  at  L.  943,  chap.  976,  U. 
S.  Comp.  Stat  Supp.  1911,  p.  1314).  It 
may  be  necessary,  it  is  said,  under  the  stat- 
ute of  1893,  to  "bring  the  word  ^tender' 
within  the  definition  of  the  word  'car,"^ 
but  that  this  "is  totally  unnecessary  wheo 
we  come  to  consider  and  apply  the  subse- 
quent statutes,  because  here  we  find  the 
word  'tender*  specifically  used,  and  used^ 
too,  in  evident  contradistinction  to  the 
words  'locomotives'  and  'cars.'"  The 
amendment  repeats  the  title  of  the  prior 
acts,  provides  that  their  provisions  "shall 
apply  in  all  ca%e9,  whether  or  not  the  coup- 
lers brought  together  are  of  the  same  kind, 
make,  or  type,"  and  that  their  provisions 
and  requirements.  Including  automatic 
couplers,  "shall  be  held  to  apply  to  al) 
trains,  locomotives,  tenders,  cars,  and  smad- 
er  vehicles  on  any  railroad  engaged  in  in- 
terstate commerce."  But  this  act  does  not 
destroy  the  integrity  of  the  locomotive  and 
tender.  It  is  entirely  satisfied  by  requiring 
the  automatic  coupler  between  the  tender 
and  the  cars  constituting  the  train,  that  is, 
to  the  rear  end  of  the  tender.  And  this 
requirement  fulfils  the  purpose  of  the  stat-^ 
ute,  which,  we  have  seen,  does  not  regard^ 
the*  strength  of  the  connections  between* 
the  cars,  even  if  it  may  be  supposed  tiiat  an 
automatic  coupler  is  the  stronger,  but  does 
regard  safety  in  making  and  unmaking  the 
connections.  This  being  kept  in  mind,  the 
construction  of  the  statute  is  not  difficult. 
/nd  the  construction  of  the  statute  is  the 
main  concern.  If  it  is  not  mandatory,  as 
we  think  it  is  not,  of  an  automatic  coupler 
between  the  engine  and  the  tender,  the 
contentions  of  plaintiff  are  without  founda- 
tion. We  need  not  refer  to  them  with  fur- 
ther detail  except  to  say  that  the  custom 
of  the  railroads  could  not,  of  course,  justify 
a  violation  of  the  statute,  but  that  custom, 
having  the  acquiescence  of   the  Interstate' 
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Commerce  Commission,  is  persuasive  of  the 
meaning  of  the  statute. 

Under  the  various  safety  appliance  acts 
the  CommiBsion  is  charged  with  the  duty 
of  prosecuting  violations  of  them  which 
-come  to  its  knowledge,  and  by  the  sundry 
•civil  appropriation  act  of  June  28,  1902 
[82  Stat,  at  L.  419,  chap.  1301],  the  Com- 
mission was  authorised  to  employ  inspec- 
tors to  execute  and  enforce  the  requirements 
of  the  acts.  It  is  of  special  significance, 
therefore,  that  in  its  order  under  the  act 
of  April  14,  1910  [36  Stat,  at  L.  298,  chap. 
160,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1327], 
which  was  supplemental  of  the  other  acts, 
-designating  the  number,  dimensions,  loca- 
tion, and  manner  of  application  of  certain 
•appliances,  it  provided  as  follows:  "Coup- 
lers: Locomotives  shall  be  equipped  with 
•automatic  couplers  at  rear  of  tender  and 
front  of  locomotive."  That  is,  couplers 
were  required  where  danger  might  be  in- 
■curred   by   the   employees. 

The  state  decisions  cited  by  plaintiff  to 
mistain  her  definition  of  a  car,  we  do  not 
think  it  is  necessary  to  review.  They  are 
•all  dted  in  Johnson  v.  Southern  P.  Co. 
flupra.  They  applied  the  principle  which 
we  have  applied,  and  construed  the  statutes 
passed  on  according  to  the  objects  which 
the  statutes  were  intended  to  secure. 

Judgment   affirmed. 
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UNITED  STATES  OF  AMERICA,  Plff.  In 

Err.  and  Appt., 

V. 

ANTIKAMNIA  CHEMICAL  COMPANY. 

CoTTBTS  ({  888*)  —  Erbob  to  Distbtot  ov 
Columbia  Coubt  of  Appeals— Jubibdio- 
TioN— Suit  Involving  Validity  of  Fbd- 
sbal  Authobitt. 

1.  A  decree  of  the  court  of  appeals  of  the 
District  of  Columbia  holding  invalid  a  de- 
partmental regulation  promulgated  to  carry 
into  ^ect  the  provisions  of  the  food  and 
drugs  act  of  June  30,  1906  (34  Stat,  at  L. 
768,  chap.  3916,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1354),  is  appealable  to  the  Fed- 
eral Supreme  Court  as  rendered  in  a  suit 
in  which  the  validity  of  an  authority  exer- 
cised under  the  United  States  is  drawn  in 
question. 

[Ed.  Note.— For  other  cases,  Me  Trial,  Gent. 
Dig.    fifi  103S-1040:    Dec.   Dig.  fi  888.*] 

Food  (|  1*)— Misbbanoino  —  Adminibtba- 
tive  Regulations. 

2.  A  regulation  promulgated  by  the  Sec- 
retaries of  the  Treasury,  Agricuture,  and 
Commerce  and  Labor,  requiring  the  label  on 
a  preparation  containing  a  derivative  of  any 
of  the  drugs  enumerated  in  the  food  and 
drugs  act  of  June  30,  1906,  §  8,  not  only  to 
show  the  presence  of  such  derivative,  but  to 
state  the  name  of  the  drug  from  which  it  is 
derived,  so  as  to  show  clearly  that  the  prod- 
uct is  a  derivative  of  that  particular  drug. 


is  a  proper  exercise  6f  the  power  of  these 
officials  under  S  3  of  that  act  to  make  uni- 
form rules  and  enact  regulations  to  earry 
out  the  statute,  and  is  nqt  invalid  as  an  at- 
tempt to  add  to  the  provisions  of  §  8  that  a 
drus  shall  be  deemed  to  be  misbranded  if 
its  Uibel  shall  be  false  or  misleading  in  any 
particular,  or  shall  fail  to  state  the  quan- 
tity or  proportion  of  certain  enumerated 
substances,  or  any  derivative  or  preparatioa; 
of  any  such  substances  contained  therein. 

CBd.  Not«.—For  other  eaaas,  see  Food,  OenL 
Dig.  §S  1.  2;    Dec.  Dig.  9  L*J 

Food  (|  5*)— Reoulations— Misbbandinq 

— Dbuo  Drbivatives. 

3.  The  requirement  in  the  food  and  drugs 
act  of  June  30,  1906,  §  8,  that  labels  on 
drugs  shall  state  the  quantity  or  propor* 
tion  of  certain  enumerated  substances  or  of 
any  derivative  or  preparation  of  any  such 
substances  contained  therein  necessarily 
means  that  the  label  shall  also  state  the 
substance  from  which  such  derivative  is 
produced,  in  order  to  make  the  warning  of 
the  labels  complete. 

[Bd.  Note.^For  other  eases,  see  Food,  Oent. 
Dig.  §  1:   Dec.  Dig.  I  S.*l 

[No.  118.] 

Argued  December  9,   1919.     Decided  Jan- 
uary 6,  1914. 

IN  ERROR  to,  and  APPBAL  from,  the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia to  review  a  decree  which  affirmed  a 
decree  of  the  Supreme  Court '  of  the  Dis- 
trict,  dismissing  a  libel  for  the  seizure  and 
condemnation  of  certain  drugs  under  the 
food  and  drugs  act.  Reversed  and  remand- 
ed, with  direction  to  reverse  the  decree  of 
the  Supreme  Court,  and  remand  the  cause^ 
with  direction  to  overrule  the  exceptions 
to  the  libel. 

See  same  case  below,  87  App.  D.  C.  843. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Davis  and  Mr.  Karl 
W.  Kirchwey  for  plaintiff  in  error  and  ap- 
pellant. 

Messrs.  Daniel  W.  Baker,  Wilton  J. 
Lambert,  Joseph  C.  Sheehy,  and  Frank  J« 
Hogan  for  defendant  in  error  and  appellee.  ^ 

19 

*  Mr.  Justice  McKenna  delivered  the  opin-* 
ion  of  the  court: 

Libel  for  the  seizure  and  condemnation 
of  certain  drugs  under  the  provisions  of 
the  act  of  Congress  of  June  30,  1906,  com- 
monly known  as  the  food  and  drugs  act 
(34  Stat,  at  L.  768,  chap.  3915,  U.  S. 
Comp.   Stat.   Supp.   1911,  p.   1354). 

The  libel  alleges  that  the  drugs  are  in 
the  possession  and  custody  of  the  Whole- 
sale Drug  Exchange,  a  body  corporate,  at 
a  numbered  place  in  the  city  of  Washing- 
ton. 

The  drugs,  it  is  alleged,  are  intended  to  be 
used  for  the  cure  and  mitigation  and  pr»* 


*For  other  cases  see  same  topic  A  fi  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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mention  of  diseases  of  man,    Thegr  are  de- 


as  follows: 

•  **'Xwenty  packages,  more  or  less,  of  said 
drug,  labeled  and  branded  as  follows:  'An- 
tikamnia  Tablets,  contain  305  grains  of 
aoetphenetidin,  U.  S.  P.  per  onnce  guaran- 
teed by  the  Antikamnia  Chemical  Company, 
uider  the  food  and  drugs  act,  June  30, 
1906,  U.  S.  Serial  Number  10.  The  Anti- 
kamnia  tablets  in  this  original  ounce  pack- 
age contain  no  acetanilid,  antifebrin,  an- 
tipyrin,  morphin,  opium,  codein,  heroin, 
eoeaine,  alpha  or  beta  eucaine,  arsenic, 
strychnin,  chloroform,  cannabis  indica,  or 
ehloral  hydrate.  Antikamnia  tablets  fire 
grains.  One  ounce  Antikamnia  Tablets. 
Manufactured  in  the  United  States  of 
America  by  the  Antikamnia  Chemical  Co., 
81.  Louis,  U.  8.  A.' 

"Also  serenty  other  packages,  more  or 
less,  of  said  drug,  labeled  and  branded  as 
follows:  'Antikamnia  and  Codein  Tablets. 
Contain  296  grains  acetphenetidin,  U.  S.  P. 
per  ounce.  Ccmtain  18  grains  sulp.  codein 
per  ounce.  Guaranteed  by  the  Antikamnia 
Chemical  Company,  under  the  the  food  and 
drugs  act,  June  30,  1906.  U.  S.  Serial 
Kumber  10.  The  Antikamnia  and  Codein 
tablets  in  this  original  ounce  package  con- 
tain BO  aoetanilid,  antifebrin,  antipyrin, 
BBorphin,  opium,  heroin,  cocaine,  alpha  or 
beta  eucaine,  arsenic,  strychnin,  chloro- 
form, cannabis  indica,  or  chloral  hydrate. 
One  ounce  Antikamnia  and  Codein  Tab- 
lets. Manufactured  in  the  United  States  of 
America  by  the  Antikamnia  Chemical  Co., 
St.  Louis,  U.  S.  A.* 

"Also  ten  other  packages,  more  or  less, 
of  said  drug,  labeled  and  branded  as  fol- 
lows: 'Antikamnia  and  Quinine  Tablets. 
Contain  166  grains  acetphenetidin,  U.  S.  P. 
per  ounce.  Guaranteed  by  the  Antikamnia 
Chemical  Company  under  the  food  and 
dnip^  act,  June  30, 1006.  U.  S.  Serial  Num- 
ber 10.  The  Antikamnia  and  Quinine  Tab- 
lets in  this  original  ounce  package  contain 
no  acetanilid,  antifebrin,  antipyrin,  mor- 
ephin,  opium,  codein,  heroin,  cocaine,  alpha 

•  or  beta  eucaine,  arsenic,  stryohnin,  *chloro- 
form,  cannabis  indica,  or  chloral  hydrate. 
One  ounce  Antikamnia  and  Quinine  Tab- 
lets. Manufactured  in  the  United  States 
of  America  by  the  Antikamnia  Chemical 
Co.,  St.  Louis,  U.  S.  A.'" 

The  ground  of  confiscation  and  condem- 
nation alleged  is  that  all  of  the  packages 
of  the  drugs  contain  a  large  quantity  and 
proportion  of  acetphenetidin,  which,  it  is 
alleged,  is  a  deriyatlve  of  acetanilid,  and 
that  under  the  provisions  of  the  act  of  Con- 
gress and  of  the  regulations  lawfully  made 
thereunder  it  is  provided  and  required  that 
the  label  on  each  of  the  packages  shall  bear 
a  statement  that   the   acetphenetidin   con- 


tained therein  is  a  derivative  of  acetanilid; 
and  yet  it  is  alleged  that  each  and  all  of 
the  packages  fail  to  comply  with  such  pro- 
visions. 

It  is  also  alleged  that  the  packages  are 
further  misbranded,  in  that  the  labels  there- 
on are  false  and  misleading,  for  the  reason 
that  each  siui  all  of  them  bear  the  state- 
ment that  no  acetanilid  is  contained  there* 
in,  and  that  the  statement  imports  and 
signifies  that  there  is  no  quantity  of  any 
derivative  of  acetanilid  contained  in  the 
drug. 

A  warrant  of  arrest  was  issued  upon 
which  the  marshal  duly  made  return  that 
he  had  arrested  twenty  packages  of  Anti- 
kamnia tablets,  ten  packages  of  Antikam- 
nia quinine  tablets,  and  sixty-three  pack- 
ages labeled  ''Antikanmia  and  Codein 
Tablets,''  and  otherwise  duly  executed  the 
warrant. 

The  Antikamnia  Chemical  Company,  ap- 
pellee and  defendant  in  error,  alleging  it^ 
self  to  be  the  owner  of  the  drugs,  peti- 
tioned to  be  made  a  defendant  in  the  libeL 
The  petition  was  granted,  and  the  company 
thereupon  filed  the  exceptions  to  the  libel. 
The  exceptions  n^ative  in  detail  the  charg- 
es of  the  libel,  and  assert  conformity  in 
the  labeling  of  the  packages  to  the  act  of 
Congress  of  June  30,  1906,  quoting  its  8th 
section  as  follows:   "...     or  if  the 

am 

package  fail  to  bear  a  statement  on  theo 
label  of  the  quantity  or  proportion  of*  any  • 
alcohol,  morphin,  opium,  cocaine,  heroin, 
alpha  or  beta  eucaine,  chloroform  canna- 
bis indica,  chloral  hydrate,  or  acetanilid,  or 
any  derivative  or  preparation  of  any  such 
substances  contained  therein."  And  it  is 
averred  that  the  act  does  not  provide  that 
there  should  be  added  to  any  derivative  of 
any  of  the  substances  contained  therein 
the  name  of  the  parent  substance,  and  the 
act  cannot  be  added  to  or  enlarged  by  re- 
quiring the  company  to  add  to  the  name  of 
a  known  article,  the  fact  that  the  article 
is  a  derivative  of  any  of  the  substances 
mentioned  in  the  act.  It  is  averred,  there- 
fore, that  the  packages  are  not  misbranded, 
and  that  the  statement  on  the  labels  that 
no  acetanilid  is  contained  therein  is  in  no 
way  false  or  misleading,  because  the  libel 
does  not  allege  that  there  is  acetanilid  in 
the  packages,  and,  therefore,  the  statement, 
instead  of  being  false  and  misleading,  is, 
according  to  the  allegations  of  the  libel, 
true. 

The  exceptions  were  sustained  and  the 
libel  dismissed. 

It  was  stipulated  that  Food  Inspection 
Decision  No.  112,  issued  January  27,  1910 
by  the  United  States  Department  of  Agri- 
culture, was  considered  by  the  court  upon 
the  hearing  of  the  cause,  and  should  be 
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included  in  and  be  considered  part  of  the  | 
rucoi'ci  ou  appeal. 

iiie  decisiun  quotes  §  8  of  the  aet,  states 
that  the  Attorney  General,  in  an  opinion 
rendered  January  15,  1900,  held  that  a 
derivative  is  a  substvice  so  related  to  one 
of  the  specified  substanees  "that  it  would 
be  rightly  regarded  by  recognized  author- 
ities in  chemfstry  as  obtained  from  the 
latter  'by  actual  or  theoretical  substitu- 
tion/ and  it  is  not  indispensable  that  it 
should  be  actually  produced  therefrom  as 
a  matter  of  fact;"  further,  that  the  label- 
ing of  derivatives,  aa  prescribed  by  §  8, 
is  a  proper  subject  conferred  upon  the 
Department  by  §  3,  and  that  a  rule  or  regu- 
lation requiring  the  name  of  the  specified 
substance  to  follow  that  of  the  derivative 
S  would  be  in  harmony  with  the  general  pur- 
?  pose  of  the  act,  and  an^appropriate  method 
by  which  to  give  efifect  to  its  provisions. 

In  conformity  to  this  opinion.  Regulation 
28  of  the  Rules  and  Regulations  for  the 
Enforcement  of  the  Food  and  Drugs  Act 
was  amended  as  follows:  "...  Acetan- 
ilide  ( antifebrine,  phenylacetamide).  De- 
rivatives—Acetphenetidine,  .  .  •  (g) 
In  declaring  the  quantity  or  proportion  of 
any  of  the  specified  substances  the  names 
by  which  they  are  designated  in  the  act 
shall  be  used,  and  in  declaring  the  quantity 
or  proportion  of  the  derivatives  of  any  of 
the  specified  substances,  in  addition  to  the 
tradename  of  the  derivative,  the  name  of 
the  specified  substance  shall  also  be  stated, 
so  as  to  indicate  clearly  that  the  product 
is  a  derivative  of  the  particular  specified 
substance." 

The  decree  of  the  supreme  court  of  the 
District,  dismissing  the  libel,  was  affirmed 
by  the  court  of  appeals. 

The  case  is  not  in  very  broad  compass, 
though  the  arguments  of  counsel  are  some- 
what elaborate.  The  libel  is  prosecuted  for 
the  condemnation  of  one  hundred  packages 
of  Antlkamnia  tablets  as  being  misbranded 
in  violation  of  the  food  and  drugs  act  of 
June  30,  3006  (34  Stat,  at  L.  708,  chap. 
3915,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1354).  The  tablets  contain  acetphenetidin 
and  the  labels  so  state,  and  the  proportion 
of  the  substance.  It  is  a  derivative  of 
acetanilid,  but  the  labels  do  not  so  state, 
but  do  state  that  the  tablets  contain  no 
acetanilid.  And  these  omissions,  it  is  con- 
tended by  the  government,  constitute  a  vio- 
lation of  the  statute  and  of  Regulation  No. 
28,  as  amended.  The  chemical  company 
contends  that  the  first  statement  is  not 
required  by  the  law,  and  that  the  second 
statement  is  true,  and  therefore  cannot  be 
false  or  misleading. 

Preceding  the  discussion  of  these  con- 
tentions a  question  of  jurisdiction  is  pre- 


sented by  the  chemical  company,  and  a 
motion  to  dismiss  is  made  on  the  ground^ 
that  only  the  construction  of  the  statutej^ 
is  involved  in  the  decision  of* the  court* 
below.  The  company  also  moves  for  an 
affirmance  of  the  judgment  on  the  ground 
that  the  appeal  is  frivolous.  Contra,  the 
government  contends  that  the  court  of 
appeals  held  invalid  the  regulations  re- 
quiring the  name  of  the  primary  substance 
as  well  as  that  of  the  derivative  to  be 
stated  on  the  label;  and  that  there  is  not 
only  drawn  in  question,  but  so  far  denied, 
an  authority  exercised  under  the  United 
States.  We  concur  in  this  view.  The  va- 
lidity of  the  regulation  was  and  is  denied. 
Its  validity  may,  indeed,  rest  on  the  stat* 
ute,  but  so  did  the  validity  of  the  rule  of 
the  Patent  Office  passed  on  in  United 
States  ex  rel.  Steinmetz  v.  Allen,  192  U.  S. 
543,  48  L.  ed.  656,  24  Sup.  Ct.  Rep.  416. 
We  there  said  of  a  rule  of  practice  es- 
tablished by  the  Commissioner  of  Patents 
under  a  section  of  the  Revised  Statutes: 
"It  thereby  became  a  rule  of  procedure  and 
constituted,  in  part,  the  powers  of  the  pri« 
mary  examiner  and  commissioner.  In  oth- 
er words,  it  became  an  authority  of  those 
officers,  and,  necessarily,  an  authority  'un- 
der the  United  States.'  Its  validity  was 
and  is  assailed  by  the  plaintiff  in  error* 
We  think,  therefore,  we  have  jurisdiction, 
and  the  motion  to  dismiss  is  denied.'* 
United  States  ex  rel.  Taylor  v.  Taft,  203 
U.  S.  461,  61  L.  ed.  269,  27  Sup.  Ct.  Rep. 
148,  is  not  in  antagonism  to  this  ruling. 
In  that  case  the  relator  was  dismissed 
from  the  public  service  by  an  order  of  the 
Secretary  of  War  as  representative  of  the 
President.  She  sought  restoration  by  man- 
damus. It  was  denied  and  she  brought  the 
case  to  this  court  on  the  ground  that  the 
validity  of  an  authority  exercised  under 
the  United  States  was  drawn  in  question. 
Dismissing  the  case,  this  court  said  that 
as  she  did  not  question  the  authority  of 
the  President  or  his  representative  to  dis- 
miss her,  but  contended  only  that  certain 
rules  and  regulations  of  the  civil  service 
had  not  been  observed,  the  validity  of  an 
authority  exercised  under  the  United 
States  was  not  drawn  in  question,  but  only 
the  construction  and  application  of  regu-^ 
lations  of  the  exercise  of  such  authority.^ 
United  States  ex  rel.* Steinmetz  v.  Allen* 
was  said  not  to  be  contrary,  "for  there  the 
validity  of  a  rule  constituting  the  author- 
ity of  certain  officers  in  the  Patent  Office 
was  drawn  in  question." 

Motion  to  dismiss  is  denied. 

Joined  with  the  motion  to  dismiss,  we 
have  seen,  was  a  motion  to  affirm  on  the 
ground  that  the  question  of  the  authority 
of  the  Secretaries  to  make  the  regulation 
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is  frirolouB  in  view  of  the  decisioiui  in 
United  States  v.  Grimaud,  220  U.  S.  506, 
55  L.  ed.  563,  31  Sup.  Ct.  Rep.  480; 
Williamson  y.  United  States,  207  U.  S. 
425,  52  L.  ed.  278,  28  Sup.  Ct.  Rep.  163, 
and  other  cases.  How  far  this  contention 
is  tenable  wUl  be  developed  as  we  proceed 
with  the  consideration  of  the  act  and  the 
power  of  the  Secretaries  under  it. 

The  purpose  of  the  act  is  to  secure  the 
purity  of  food  and  drugs,  and  to  inform 
purchasers  of  what  they  are  buying.  Its 
provisions  are  directed  to  that  purpose  and 
must  be  construed  to  effect  it. 

Section  3  gives  the  Secretary  of  the 
Treasury,  the  Secretary  of  Agriculture,  and 
the  Secretary  of  Commerce  and  Labor,  power 
to  '^ake  uniform  rules  and  regulations  for 
carrying  out  the  provisions''  of  the  act, 
and  the  power  to  collect  specimens  of  foods 
and  drugs  offered  in  interstate  and  foreign 
commerce.  It  adopts  the  definitions  of  the 
United  States  Pharmacopoeia  or  National 
Formulary,  and  provides  (§  8)  that  the 
term  "misbranded,"  as  used  in  the  act 
"shall  apply  to  all  drugs  .  .  .  the  pack> 
age  or  label  of  which  shall  bear  any  state- 
ment, design,  or  device  regarding  such 
article,  or  the  ingredients  or  substances  con- 
tained therein,  which  shall  be  false  or  mis- 
leading in  any  particular."  And,  further, 
in  ease  of  drugs,  an  article  shall  be  deemed 
to  be  misbranded  ''if  the  package  fail  to 
bear  a  statement  on  the  label  of  the  quan- 
tity or  proportion*'  of  certain  enumerated 
substances  "or  acetanilid,  or  any  derivative 
or  preparation  of  any  such  substances  con- 
tained therein." 

These  are  the  applicatory  provisions, 
cHow  are  they  to  be  construed  t 
•  *  First,  as  to  the  power  of  the  Secretaries. 
It  is  undoubtedly  one  of  regulation  only, — 
an  administrative  power  only, — not  a  pow- 
er to  alter  or  add  to  the  act.  The  extent  of 
the  power,  however,  must  be  determined  by 
the  purpose  of  the  act  and  the  difiiculties 
its  execution  might  encounter.  The  fact 
that  a  council  of  three  Secretaries  of  gov- 
ernmental departments  was  given  power 
to  make  the  rules  and  regulations  for  the 
execution  of  the  law  shows  how  complex 
the  matters  dealt  with  were  considered  to 
be,  and  the  care  that  was  necessary  to  be 
taken  to  guard  against  their  defeat  or  per- 
Tersion.  The  composition  of  drugs  is  a 
matter  of  technical  skill,  their  denomina- 
tion often  by  words  of  scholastic  origin, 
conveying  no  meaning  to  the  uninformed, 
their  uses  and  abuses  learned  only  by  ex- 
perience, beneficial  or  evil.  It  was  this 
experience  that  the  law  sought  to  avail 
Itself  of  and  to  avail  itself  against  the 
ever-increasinisr  powers  of  the  laboratory  or 
the  disguises  of  a  technical  nomenclature. 
34  S.  C— 15. 


Henee  the  provision  of  the  law  that  the 
term  "drug,"  as  used  in  the  act,  shall  in- 
clude all  medicines  and  preparations  recog- 
nized  in  the  United  States  Pharmacopoeia 
or  National  Formulary  for  internal  or  ex- 
ternal use,   and   hence   also   the  provision 
that  a  drug  or  food  product  is  misbranded 
in  case  it  fails  to  bear  a  statement  on  the 
label  of  the  quantity  or  proportion  of  cer- 
tain enumerated  substances,  including  acet- 
anilid, "or  any  derivative  or  preparation  of 
any  such  substance  contained  therein."  Ex- 
perience had  demonstrated  the  quality  of 
those  substances,  their  effects  had  become 
common  knowledge;  their  names,  therefore, 
were  all  the  warning  it  was  necessary  for 
the  law  to  give.     But  derivative  of  them 
might,  probably  would,  be  of  their  quality, 
BO  derivatives  of  them  were  to  be  guarded 
against,  and  the  law  hence  further  provided 
that  the  labels  on  them  should  state  the 
"quantity  or  proportion"  of  "any  deriva- 
tive or  preparation"  of  them.    This  nfucb|, 
is  clear, — there  is  no  obscurity  in  the  wordsg 
and  purpose  of  the  law.     The^query  then* 
occurs,  such  being  the  words  and  purpose, 
if  the  quantity  or  proportion  of  the  sub- 
stances  or  any   derivative  or  preparation 
of  them  must  be  stated,  is  it  administrative 
of  the  law  or  additive  to  it  to  require  by 
regulation  that  not  only  the  name  of  the 
derivative   or   preparation   be   stated,   but 
from  what  substance  derived  or  of  what 
it  is  a  preparation?     It  certainly  cannot 
be  said  tiiat  the  purpose  of  the  law  is  not 
exactly  fulfilled  by  the  regulation.     If  it 
fulfils  the  purpose  of  the  law,  it  cannot  be 
said  to  be  an  addition  to  the  law,  unless, 
indeed,  it  can  be  contended  that  the  law 
provided  a  means  for  its  defeat  by  the  easy 
device  of  mysterious  names.    There  is  illus- 
tration in  the  present  case.    What  informa- 
tion does  the  use  of  the  word  "aeetphene- 
tidin"  convey  to  anybody  of  its  good  or  evil 
origin?     If  it  be  said  that  the  like  ques- 
tion may  be  asked  of  any  of  the  primary 
substances,  we  reply  that  they  are  the  pre- 
cautions ci  the  law,  and  adopted  as  such 
because  they  had  demonstrated  themselves, 
the  value  of  their  use,  the  detriment  of 
their  abuse,  and  it  was  believed  that  their 
names  would  carry  no  deception. 

But  let  us  turn  from  the  power  of  the 
Secretaries  to  the  law  itself,  and  inquire 
if  it  needs  the  assistance  of  a  regulation. 
It  is  the  contention  of  the  government 
that  it  does  not,  that  its  requirement  that 
the  primary  substances  should  be  labeled 
and  that  their  derivatives  should  be  labeled 
means,  necessarily,  that  it  should  be  stated 
of  what  they  are  the  derivatives  to  make 
the  warning  of  the  labels  complete.  A 
g^eat  deal  of  what  we  have  said  in  discuss- 
ing the  power   of  the   Secretaries   applies 
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t&  thU  contention  and  supports  it.  l*he 
purpose  of  the  law  is  the  ever-insistent 
consideration  in  its  interpretation.  The 
purpose  is  to  prevent  the  surreptitious 
sale  of  certain  noxious  drugs  or  their  de- 
rivatives, the  latter  supposedly  partaking 
of  the  quality  of  parent  article  and  as 
effective  of  evil  consequences.  This  being 
the  purpose,  did  the  law  leave  it  unexe- 
geutedt  We  cannot  attribute  to  it  such 
^defect,  and  a  serious  defect  it  might  be. 
Nor  can  we  consider  as  a  case  of  omission 
that  which  involves  so  definitely  the  mis- 
chief which  was  intended  to  be  redressed 
and  which  is  fairly  within  the  language  of 
the  law.  And  we  say  this  without  regard 
to  the  various  illustrations  contained  in 
the  government's  brief  of  the  deceptions 
which  can  be  practised  by  using  the  name 
of  the  derivative  alone,  for  the  chemical 
company  insists  that  we  may  not,  in  the 
absence  of  allegations  and  proof,  look  for 
knowledge  in  the  encyclopedias,  or  medical 
lexicons,  or  to  trade  practices  for  trade 
disguises,  actual  or  possible.  It  is  not 
necessary  to  enter  upon  the  challenged 
ground.  The  law  furnishes  its  own  tests 
of  what  the  labels  should  reveal,  and  we 
may  grant,  for  the  argument's  sake,  as 
contended,  that  it  has  penal  character;  but 
this  does  not  mean  that  it  should  not  be 
given  its  reasonable  intendment.  There  is 
no  hardship  in  this,  either  to  the  manufac- 
turer or  the  seller  of  drugs.  They  surely 
know  what  they  make  or  vend, — ^know 
whether  it  is  primary  or  of  what  a  de- 
rivative,— and  the  law  requires  only  that 
they  put  their  Icnowledge  on  the  labels  for 
the  information  of  purchasers.  No  serious 
burden  is  thereby  imposed  on  honest  busi- 
ness. Indeed,  it  makes  the  label  on  the 
packages  an  assurance  as  well  as  a  warn- 
ing, and  benefits  all  concerned,  manufac- 
turer, seller,  and  purchaser.  And  this  in 
the  interest  of  the  public  health. 

Decree  reversed  and  cause  remanded,  with 
directions  to  reverse  the  decree  of  the  Su- 
preme Court  and  remand  the  cause,  with 
direction  to  overrule  the  exceptions  to  the 
libel. 


(231  U.  S.  022) 

WYANDOTTE  COUNTY  GAS  COMPANY, 

Plflf.  in  Err., 

V. 

STATE  OP  KANSAS,  ON  RELATION  OF 
JOHN  MARSHALL,  Attorney  for  the 
Public  Utilities  Commission  of  the  State 
of  Kansas. 

Gas  (I  14*)— Municipal  Requlation  — 

PowEB  TO  Fix  Rates. 

1.  A  municipality  was  not  authorized  to 
limit  its  power  by  contract  to  fix  reason- 
able gas  rates  for  the  future  by  Kan.  Laws 


1903,  chap.  122,  §§  2,  51,  169, 176,  empower- 
ing cities  of  the  first  class  to  "make  all 
contracts  and  do  all  other  acts  in  relation 
to  the  property  and  concerns  of  the  city 
necessary  to  the  exercise  of  its  corporate 
or  administrative  powers,"  to  "prescribe 
and  fix'*  maximum  gas  rates  which  shiiU 
"at  all  times  be  reasonable  and  just,"  ts 
make  contracts  and  grant  franchise's,  etc;, 
concerning  light,  heat,  and  power,  and  to 
"fix  a  reasonable  schedule"  of  maximum  gas 
rates,  "at  all  times  during  the  existence  of 
any  such  grant,  contract,  or  privilege." 

[Ed.  Note.— For  other  cases,  see  Oas,  Oent 
Dig.  U  10,  11;    Dec.  Dig.  |  14.*] 

Gas  (§  14*)— Municipal  REOULATioir  — 

Power  to  Fix  Rates. 

2.  The  limitations  imposed  upon  first- 
class  cities  by  Kan.  Laws  1903,  chap.  122, 
§§  2,  51,  169,  176,  rendering  it  impossible 
to  contract  away  governmental  power  to 
fix  reasonable  rates  for  manufactured  gtm 
for  the  future,  were  made  applicable  to 
natural  gas  by  §  170a,  providing  that  noth- 
ing in  that  act  should  be  eonstrued  to  for- 
bid the  granting  of  a  franchise  for  natural 
gas,  including  the  right  to  lay  and  main- 
tain mains  and  pipes  on  such  terms  and  con- 
dltiona  as  mi^ht  be  agreed  upon  between 
the  city  and  the  gas  company. 

TEd.  Note.— For  other  cases,  see  GaSL  Oeot. 
Dig.  fii  10,  U;    Deo.   Dig.  |  M.*] 

[No.  472.] 

Argued   December  2,   1913.     Decided  Jan- 
uary 5,  1914. 

IK  ERROR  to  the  Supreme  Court  of  tht 
State  of  Kansas  to  review  a  decree 
which,  with  a  modification,  affirmed  a  de- 
cree of  the  District  Court  of  Wyandotte 
County,  in  that  state,  enjoining  a  gas  com- 
pany jfrom  charging  domestic  consumers  of 
natural  gas  in  excess  of  the  statutory  rate. 
Affirmed. 

See  same  case  below,  88  Kan.  166,  127 
Pac.  639. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Dana  and  W.  F.  Douthiri 
for  plaintiff  in  error. 

Messrs.  Richard  J.  Hi^gins,  A.  E. 
Helm,  and  Henderson  S.  Martin  for  defend- 
ant in  error. 
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Mr.   Chief  Justice  Wblte  delivered  the* 
opinion  of  the  court: 

The  supreme  court  of  the  state  of  Kan- 
sas, with  a  modification  to  which  it  is 
not  necessary  to  refer,  affirmed  a  decree  of 
the  district  court  of  Wyandotte  county, 
Kansas,  enjoining  the  plaintiff  in  error, 
the  Wyandotte  County  Qas  Company, 
from  charging  domestic  consumers  in  the 
cities  of  Kansas  City,  Kansas,  and  Rose- 
dale,  Kansas,  for  natural  gas  famished, 
any  sum  in  excess  of  25  cents  per  thousand 
cubic   feet.     To  such   decree  this  writ  of 
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error  is  directed,  and  tlie  Federal  ground 
relied  upon  for  reversal  is  the  existence 
of  oontract  rights  in  favor  of  the  Gas  Com- 
pany*  which  it  is  Insisted  were  impaired  hy 
nthe  action  of  the  court  helow. 
•  *The  price  which  the  court  below  sus- 
tained was  lower  than  the  rate  charged  by 
the  Gaa  Company,  and  was  in  effect  a 
■tatutory  rate,  since  a  state  law  fixed  the 
rate,  and  forbade  the  charging  of  a  higher 
rate  without  the  consent  of  the  State  Utili- 
ties Commission,  which  consent  the  Gas 
Company,  under  the  theory  that  its  con- 
tract relieved  it  from  doing  so,  had  not 
sought  to  obtain. 

The  court  below  rested  its  conclusion  up- 
on the  grounds,  first,  that  the  company 
had  no  contract  rights  fixing  rates  which 
were  impaired  by  enforcing  the  lower  rate 
fixed  in  the  subsequent  state  law,  and  sec- 
ond, that  if  the  city  had  agreed  with  the 
company  to  fix  contract  rates,  the  action 
of  the  city  was  void,  since  the  city  pos- 
sessed no  authority  to  make  a  contract 
limiting  its  power  to  fix  reasonable  rates 
for  the  future.  As  the  question  of  power, 
which  the  last  proposition  involves,  lies  at 
the  foundation  of  the  case,  we  come  first 
to  consider  it,  indulging,  for  the  sake  of 
argument,  in  the  hypothesis  that  the  city 
contracted  with  the  company  for  fixed 
rates  during  a  stated  period,  which  con- 
tract would  be  impaired  if  the  subsequent 
legislation  here  complained  of  was  enforced. 

At  the  outset  it  is  certain  that  the  de- 
termination of  the  question  of  power  in- 
volves a  consideration  and  construction  of 
the  law  of  the  state  from  which  the  city 
derived  its  authority.  While,  indeed,  that 
fact  does  not  relieve  us  from  the  duty  of 
determining  for  ourselves  the  scope  and 
character  of  the  asserted  contract,  it  is 
yet  elementary  doctrine  that,  in  the  dis- 
charge of  such  duty,  it  is  incumbent  upon 
us  not  to  lightly  disregard  the  construc- 
tion put  by  the  court  below  upon  the  stat- 
utes of  the  state,  but  to  seek  to  uphold  such 
construction  as  far  as  it  can  be  done  con- 
sistently with  the  obligation  to  independent- 
ly determine  whether  a  contract  exists 
which,  in  disregard  of  the  Constitution,  has 
been    impaired    by    subsequent    legislation. 

The  alleged  contract  arises  from  the  pas- 
■  sage  in  1904  by  the  city  of  ordinance  6051, 
•  and  action  taken  thereunder.  *  The  question 
of  power  is  to  be  determined  by  a  considera- 
tion of  a  comprehensive  state  law  adopted 
in  1903,  regulating  cities  of  the  first  class, 
of  which  Kansas  City  was  one.  This  law 
was  incorporated  in  the  general  statutes 
of  Kansas  for  1905,  and  in  referring  to  it 
we  quote  the  section  numbers  as  found  in 
the  act  of  1905,  putting  in  brackets  the 
section   numbers   of   the   law   of   1903,   as 


originally  adopted.  Under  the  heading  of 
"General  Provisions"  in  the  4th  paragraph 
of  I  734  (2)  cities  of  the  first  class  were 
empowered  "to  make  all  contracts  and  do 
all  other  acts  in  relation  to  the  property 
and  concerns  of  the  city  necessary  to  the 
exercise  of  its  corporate  or  administrative 
powers." 

Under  the  heading  of  "Legislative  De- 
partment, Powers  of  the  Mayor  and  Coun- 
cil,'' it  was  provided  in  §  784  (51) : 

"Rates  for  Water,  Light,  etc.  §  51.— To 
prescribe  and  Hx  maximum  rates  and 
charges,  and  regulate  the  collection  of  the 
same,  for  all  water,  electric  light,  heat, 
power,  gas,  telephone  service,  or  any  other 
commodity  or  service  furnished  to  such  city 
or  to  any  of  the  inhabitants  thereof  by 
any  person  or  corporation  now  authorized 
by  such  city  by  virtue  of  a  franchise  ordi- 
nance, or  that  may  hereafter  be  authorized 
by  virtue  of  a  franchise  ordinance  to  fur- 
nish water,  electric  light,  heat,  power,  gas, 
or  telephone  service,  or  any  other  commod- 
ity or  service,  to  such  city  or  to  its  inhabit- 
ants. The  rates  and  charges  so  prescribed 
shall  at  all  times  be  reasonable  and  just; 
and  if  any  city  shall  fix  unreasonable  and 
unjust  rates  and  charges,  the  same  may, 
at  the  instance  of  any  producer  or  con- 
sumer, be  reviewed  and  determined  by  the 
district  court  of  the  county  in  which  such 
city  is  situated." 

Under  the  heading  of  "Public  Utilities," 
§  902  (167),  authority  was  given  for  the 
securing  of  an  adequate  supply  of  water  and 
the  granting  of  franchises  to  that  end, 
as  well  as  of  contracting  for  laying  pipes, 
etc.,  etc.  The  section  contained  the  follow- 
ing provision  as  to  rates:  g 
•"Provided  further,  that  .  .  .  the» 
mayor  and  council  of  any  such  city  shall 
at  all  times  during  the  existence  of  any 
such  grant,  contract,  or  privilege  have  the 
right  by  ordinance  to  fix  a  reasonable 
schedule  of  maximum  rates  to  be  charged 
for  water  for  public  and  private  purposes 
by  any  such  person,  company,  or  corpora- 
tion. Provided,  however,  That  said  mayor 
and  council  shall  at  no  time  fix  a  rate 
which  will  prohibit  such  person,  company, 
or  corporation  from  earning  at  least  8 
per  cent  on  its  capital  invested  over  and 
above  its  operating  expenses  and  expenses 
for  maintenance  and  taxes.  In  establish- 
ing and  fixing  such  rates,  the  value  of  the 
plant  and  property  of  any  such  person, 
company,  or  corporation  shall  be  taken  in- 
to consideration,  but  the  value  of  such 
franchise,  contract,  and  privilege  given  and 
granted  by  the  city  to  such  person,  com- 
pany, or  corporation  shall  not  be  taken 
*  into  consideration  in  ascertaining  the  rea* 
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■oiiAbleiiess  of  the  rates  to  be  eharged  to 
the  inhabitants  of  such  city." 

Moreover,  the  section,  after  directing  that 
a  contract  should  be  reduced  to  writing, 
contained  the  following: 

"and  any  attempt  to  evade,  directly  or 
indirectly,  the  requirements  of  this  act  as 
to  such  consideration,  or  the  obligations 
and  conditions  of  such  contract,  shall  ren- 
der such  contract  and  franchise  absolutely 
null  and  void  and  inoperative." 

By  §  004  (169)  the  same  general  power 
was  given  to  make  contracts  and  grant 
franchises,  etc.,  concerning  heat,  light, 
power,  and  street  railway  franchises,  as 
was  conferred,  as  above  stated,  for  the 
purpose  of  obtaining  a  water  supply;  but 
as  to  the  authority  to  fix  rates  by  contract, 
the  power  was  limited  by  a  restriction  in 
substance  the  same  as  that  which  was  im- 
posed upon  the  right  to  contract  for  rates 
for  the  purposes  of  a  water  supply,  since 
by  §  905  (170)  the  right  of  the  city  in 
that  respect  was  expressly  reserved  to 
S  "at  all  times  during  the  existence  of  any 
•  such  grant,  *  contract,  or  privilege  •  •  . 
to  fix  a  reasonable  schedule  of  maximum 
rates  to  be  charged  for  public  and  private 
purposes,  including  street  lighting  by  any 
such  person,  company,  or  corporation,  to 
the  inhabitants  of  any  such  city,  for  gas 
light,  electric  light,  electric  power,  or  heat, 
and  the  rates  of  fare  on  any  street  rail- 
way." 

Section  906  (170a)  contained  regulations 
as  to  the  period  of  the  contract  which 
might  be  made  and  other  general  r^ula- 
tions,  and  closed  with  the  provision  which 
is  inserted  in  the  margin.t 

Considering  these  statutory  provisions, 
the  court  below  (88  Kan.  165,  127  Pac. 
639)  decided  that  they  did  not  authorize 
the  city  to  devest  itself  by  contract  of  its 
duty  to  see  that  nothing  but  reasonable 
rates  were  enforced,  however  much  the  stat- 

^Nothing  in  this  act  shall  he  construed  as 
prohibiting  any  city  governed  and  controlled 
hy  the  provisions  of  th^s  act  from  granting^ 
and  the  mayor  and  council  of  any  such  city 
are  hereby  authorized  to  grant,  to  any  per- 
son, company,  or  corporation,  a  franchise  to 
construct,  maintain,  and  operate  a  natural 
gas  plant  for  the  purpose  of  furnishing  to 
said  city  and  its  inhabitants  natural  gas 
for  lights,  fuel,  and  all  other  purposes,  with 
authority  to  lay  and  maintain  all  necessary 
mains  and  pipes  in  the  streets,  o/twnues,  aU 
leys,  and  public  grounds  of  said  city  on 
such  terms  and  conditions  as  may  be  agreed 
to  by  said  mayor  and  counoil  and  such 
person,  company,  or  corporation:  Provided, 
That  such  franchise  shall  not  continue  for 
a  longer  period  than  twenty  years^ 


ute  might  have  as  to  other  subjects  con- 
ferred upon  the  city  an  authority  to 
contract  in  the  complete  sense.  Looking  com- 
prehensively at  the  provisions  in  question, 
in  the  light  of  the  duty  resting  on  us  to 
which  at  the  outset  we  referred,  not  lightly 
to  disregard  the  construction  which  the 
state  court  of  last  resort  has  given  to  the 
statutes  of  the  state,  we  can  see  no  ground 
for  holding  that  the  court  erred  in  its  con- 
clusion. Conceding  that  there  are  forms 
of  expression  used  in  the  statute  which, 
taken  isolatedly,  might  be  considered  as 
having  conferred  the  power  to  fix  a  con- 
tract rate,  such  concession  is  not  decisive, 9 
since  we  must  consider  the  statute  as  aS 
whole.  And*  when  we  do  so,  we  think,  to* 
divorce  the  expressions  referred  to  from  the 
context,  would  be  not  to  interpret  and  ap- 
ply, but  to  distort  the  statute.  Especially 
is  this  conclusion  necessary  when  the  broad 
scope  of  the  provisos  which  we  have  quoted 
is  taken  into  view,  since  they  in  effect 
forbid  the  making  of  contract  rates  as  to 
both  water  and  gas  by  commanding  that 
the  governmental  power  to  see  to  it  that 
only  reasonable  rates  are  exacted  shall  be 
perpetually  preserved  and  exerted.  In  face 
of  such  a  plain  manifestation  of  the  legis- 
lative will,  it  would  be  a  departure  from 
the  obvious  intent  and  purpose  of  the  law- 
maker to  hold  that  the  statute  conferred 
the  power  to  do  that  which  the  text  makes 
it  apparent  there  was  a  dominant  and  fixed 
purpose  of  the  legislature  to  forbid.  This 
conclusive  view  also  applies  to  the  special 
provision  concerning  natural  gas.  We  say 
this  because,  as  obviously  the  jwior  sec- 
tions of  the  statute  embraced  only  manu- 
factured gas,  the  provision  as  to  natural 
gas  was  rendered  necessary  in  order  to  give 
the  same  power  to  deal  with  that  subject  as 
was  conferred  concerning  manufactured  gas. 
Tn  other  words,  on  its  face,  the  purpose  of 
the  provision  was  to  bring  natural  gas 
within  the  statute,  subject  to  the  regula- 
tions and  limitations  which  the  statute  im- 
posed, and  it  could  not  therefore  have  been 
intended  to  cause  dealings  concerning  nat- 
ural gas  to  be  for  the  purpose  of  power 
conferred  within  the  statute,  and  at  the 
same  time  to  exclude  the  conferred  author- 
ity from  the  safeguards  and  regulations 
which  the  statute  exscted.  The  bringing  of 
natural  gss  within  the  power,  therefore, 
caused  it  to  be  subject  to  the  limitations 
which  the  statute  imposed,  and  which,  as 
we  have  seen,  rendered  it  impossible  to 
contract  away  the  governmental  power  to 
forbid  unreasonable  and  secura  rea«onabla 
rates. 
Affirmed* 
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(»  TJ.  a.  M)  

GILA  VALLEY,  GLOBE,  ft  NORTHEBN 
RAILWAY  COMPANY,  M,  P.  Freeman 
and  Frank  H.  Hereford,  Executors  of  H. 
B.  Tenney,  Deceased,  Plffa.  in  Err^ 

V. 

JOHN  HALL. 

CouBTs  (§  387*)— SuPBBia  Coubt— Review 
OF  Decisions  of  Tebbitobial  Goubts— 
Questions  Not  Raised  in  Intebmediate 
Apfblxate  Coubt. 

1.  The  Federal  Supreme  Court  cannot  con- 
sider on  writ  of  error  to  a  territorial  su- 
preme court  errors  not  fundamental  in  their 
character  which  might  have  heen,  hut,  so 
far  as  the  record  discloses,  were  not»  brought 
under  review  in  that  court. 

[Bd.  Note^For  other  cases,  see  Courts,  Gent 
Dig.   88  1032-1037;    Dec  Dig.  9  387.*] 

Masteb  and  Sbbvant  i8  285*)— Actions- 
Question  FOB  JUBT— Cause  of  Accident. 

2.  The  question  whether  a  defect  in  the 
flange  of  tne  "pony  wheel"  on  the  left  side 
of  a  three-wheeled  railwav  gasolene  car 
oottld  have  caused  a  derailment  throwing 
the  car  towards  the  left  cannot  he  taken 
from  the  jury  by  directing  a  verdict  in 
favor  of  the  railway  companv  in  an  action 
for  personal  injuries,  brousht  by  an  em 
plovee  who  was  riding  on  the  car,  becaus 
sucn  car,  which  had  interior  flanges  on  its 
right-hand  wheels,  was,  at  the  time  of  the 
accident,  traveling  on  a  curve  to  the  left 
at  a  speed  of  from  8  to  12  miles  an  hour,— 
especially  where  there  is  evidence  from 
which  the  jury  may  infer  that  at  the  point 
where  the  car  left  the  track  it  was  just 
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appreciated    It)    thai   it   endangered    his 

safetv. 

ZBA,  Note.— For  ether  cases,  see  Master  and 
Senrant,  Cent.  Dig.  fl  S74-600:    Dec.  Dig.  f  217.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  589-591 :    yol.  8,  pp.  7584,  7585.] 

Masteb  and  Sebvant  (§  288*)— Province 
OF  Court  and  J uby— Admissibility  of 
Evidencb  —  Pbeliiunabt  Question  of 
Fact. 

5.  The  court,  not  the  jury,  b  to  determine 
whether  a  remark  made  within  hearing 
distance  of  an  employee  with  reference  to 
the  condition  of  an  appliance  was  actually 
heard  hv  him  so  as  to  render  it  admissihle 
on  the  issue  of  his  knowledge  of  such  con* 

dition. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1068-10S8 ;    Dec.  Dig.  §  288.*J 

Appeal  and  Error  (§  992*)  ~  Keview  of 
Finding  —  Evidence  —  Pbeliminaby 
Question  of  Fao7« 

0.  The  finding  of  a  trial  judge  upon  m 
preliminary  question  of  fact  upon  the  de- 
cision of  which  depends  the  admissibility  of 
certain  proffered  testimony  is  not  subject 
to  reversal  on  appeal  or  error  if  it  be  fair* 
ly  supported  by  the  evidence. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  9  8850;    Dec.  Dig.  I  992.*] 

Coubts  (§  387*)— FoLLowiNQ  Decision  Be- 
low —  REMiTTiNa  Pabt  or  Excessive 
Vebdict. 

7.  The  Federal  Supreme  Court  will  not 
revise  the  refusal  of  a  territorial  supreme 
court  to  control  the  discretion  of  the  trial 
court  in  remitting  a  part  of  an  excessive 
I  verdict  in  a  neffligence  suit  instead  of  grant- 


leaving  the  curve  and  going  upon  a  tan- 1  Ing  a  new  trial  on  the  ground  that  the  ver 


cent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  SB  1002,  1003,  1007,  1008.  1016, 
1086,  1043,  1053 :    Dec.  Dig.  |  285.*] 

Masteb  and  Sebvant  (§  288*)— Assump- 
tion OF  Risk— Defective  Appliance  — 
Knowledge  of  Defect  ob  Dangeb. 
t.  A  railway  employee  who  has  been  cni» 
•loyed  for  not  more  than  three  or  foa 
days  in  work  that  requires  him  to  ride  on 
a  three-wheeled  gasolene  car  cannot  be  saio 
as  a  matter  of  law  to  have  assumed  the  risk 
of  accident  from  a  defective  flange  on  the 
«*pony  wheel"  of  such  car,  where  there  is 
BO  direct   evidence   that   he  knew   of   the 
defect,  and  it  does  not  appear  to  have  been 
a  part  of  his  duty  to  inspect  the  machine 
or  the  wheel,  or  to  look  after  their  condi- 
tion, and  where  the  question  whether  the 
defect  was  such  as  to  render  the  use  of 
the  car  dangerous  is  in  dispute  at  the  trial. 
[Bd.   Note.— For  other  cases,   see   Master  and 
Servant,  Cent  Dig.  M  1068-1088 :    Dec.  Dig.  |  S88.*] 


diet  is  tainted  with  prejudice  or  passion. 
[Bd.  Note.— For  other  cases,  see  Courts,  CJeat. 
Dig.  H  1082-1087;   Dec.  Dig.  f  887.*] 

[No.  68.] 

Submitted    November    13,    1913.     Decided 
January  6,  1914.) 

IN  ERROK  to  the  Supreme  Court  of  tha 
Territory  of  Arizona  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dia* 
trict  Court  of  Gila  County  in  that  territory 
in  favor  of  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries.    Affirmed. 

See  same  case  below,  13  Ariz.  270,  112 
Pac  845,  1  N.  C.  C.  A.  362. 

The  facta  are  stated  in  the  opinion. 

Mr.  Eugene  S.  Ivea  for  plaintiffs  in  er* 
ror. 

Mr.  E.  H.  Thomas  for  defendant  in  er* 
ror.  >• 


""^^oi^it^^'-D^^fyr^t^SS^  I  'Mr.  Juatlc.  Pitney  deUwred  the  •plnlo.' 


Knowijcdoe  of  Defect  ob  Danger. 
4.  An  employee  is  not  chargeable  with  the 
assumption  of  a  risk  arising  out  of  a  de- 
fect in  an  appliance  attributable  to  his 
employer's  negligence  unless  he  not  only 
knew  (or  is  presumed  from  its  obviousness 
to  have  known)  of  the  defect,  but  also 
knew  (or  else  the  danger  must  have  been 
BO  obvious  that  an  ordinarily  prudent  per- 
•on  under  the  circumstances  would  have 


of  the  court: 

This  is  a  review  of  a  judgment  of  the 
supreme  court  of  Arizona,  rendered  prior  to 
statehood,  affirming  the  judgment  of  ona 
of  the  territorial  district  courts,  in  an  ac- 
tion brought  by  Hall  against  the  railway 
company,  to  recover  damages  for  personal 
injuries.  Hall  was  in  the  employ  of  tha 
company  as  chainman»  and  on  April  23y 


*For  other  csaes  see  same  topic  ft  |  NUKaaa  *n  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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1907,  was  engaged,  with  another  employee 
named  Ryan,  in  measuring  distances  for 
locating  mileposts  along  the  line  of  its 
railway.  For  purposes  of  transportation 
they  used  a  three-wheeled  gasolene  car  or 
"velocipede"  furnished  by  the  company. 
This  car  had  two  wheels  on  the  right-hand 
side,  over  which  were  the  engine,  a  seat 
for  the  use  of  the  operator,  and  a  seat  in 
front  for  another  person;  the  third  wheel 
— or  "pony  wheel,"  as  it  was  called — was  a 
small  wheel  on  the  left-hand  side  nearly 
opposite  the  front  wheel  on  the  right-hand 
side,  and  fastened  to  the  machine  by  a  bar 
extending  across.  The  wheels,  like  the  or- 
dinary car  wheel,  had  inside  flanges  de- 
signed to  keep  the  treads  of  the  wheels 
upon  the  tracks.  On  the  day  mentioned. 
Hall  and  Ryan  were  upon  this  car,  travel- 
ing upon  the  line  of  railway,  Ryan  operat- 
ing the  machine  and  Hall  sitting  in  front. 
While  running  at  a  speed  of  from  8  to  12 
miles  an  hour,  the  car  suddenly  left  the 
track,  going  to  the  left,  the  side  on  which 
the  "pony  wheel"  was  located.  Hall  was 
thrown  in  front  and  run  over,  sustaining 
severe  injuries.  The  ground  relied  upon  to 
support  a  recovery  of  damages  from  the 
employer  was  that  the  flange  upon  the  third 
wheel  was  worn  and  cracked  in  a  manner 
CO  that  rendered  its  use  dangerous;  that  the 
•  defect  was  of  such  a*  character  that  it 
would  have  been  discovered  in  the  course  of 
reasonable  inspection;  and  that  by  reason 
of  this  defect  the  machine  left  the  track. 
The  company  denied  negligence  on  its  part, 
set  up  contributory  negligence,  and  averred 
that  Hall  knew  or  had  opportunity  to 
know  the  condition  of  the  car,  and  that  he 
assumed  the  risk  of  injury  resulting  fr<Hn 
the  alleged  defect.  Upon  the  trial  the  jury 
returned  a  verdict  in  his  favor  for  $10,000. 
The  company  moved  for  a  new  trial,  and, 
pending  this  motion,  Hall  voluntarily  re- 
mitted $5,000  from  the  amount  of  the  ver- 
dict. Thereafter  the  trial  court  denied  the 
motion,  and  entered  judgment  in  Hall's  fa- 
vor for  $5,000  and  costs.  From  this  judg- 
ment and  from  the  order  denying  the  mo- 
tion for  a  new  trial  the  company  appealed 
to  the  territorial  supreme  court,  which  af- 
firmed the  judgment,  as  already  stated.  13 
Ariz.  270,  112  Pac.  845,  1  N.  C.  C.  A.  362. 
This  writ  of  error  is  sued  out  by  the 
railway  company  and  the  sureties  upon  the 
supersedeas  bond  that  was  given  for  the 
purposes  of  the  appeal  to  the  territorial 
supreme  court.  A  reversal  of  the  judgment 
is  sought  because  of  alleged  trial  errors. 

At  the  outset  we  lay  aside  certain  assign- 
ments of  error  flled  in  this  court  that  are 
designed  to  raise  various  questions  which 
do  not  appear,  from  anything  in  the  record 
before  us,  to  have  been  presented  to  the 


territorial  supreme  court  for  its  eonsidern* 
tion.  It  is  inadmissible  for  this  court  to 
consider  errors,  not  fundamental  in  their 
character,  which  might  have  been,  but  were 
not,  brought  under  review  in  the  appellate 
court  below;  for  it  is  that  court's  judgment 
which  is  alone  subject  to  our  review.  The 
impropriety  of  allowing  a  party,  conceiving 
himself  to  have  suffered  from  an  erroneous 
ruling  of  a  trial  eourt  in  a  matter  not 
jurisdictional,  nor  essential  to  the  founda- 
tion of  the  action,  but  involving  a  mere 
matter  of  procedure,  to  invoke  the  judg- 
ment of  this  court  thereon,  without  avail- 
ing himself  of  the  opportunity  for  a  review^ 
'thereof  in  the  appropriate  appellate  court* 
of  the  territory,  has  been  repeatedly  point- 
ed out.  Montana  R.  Co.  v.  Warren,  137  U. 
S.  348,  351,  34  L.  ed.  681,  682,  11  Sup.  Ct. 
Rep.  06;  San  Pedro  &  C.  del  A.  Co.  v.  Unit- 
ed SUtes,  146  U.  S.  120,  136,  36  L.  ed.  012, 
916,  13  Sup.  Ot.  Rep.  94;  Old  Jordan  Min. 
&  Mill  Co.  V.  Soci^t^  Anonyme  des  Mines, 
164  U.  S.  261,  264,  41  L.  ed.  427,  428,  17 
Sup.  Ct.  Rep.  113. 

The  local  practice  required  specific  as- 
signments of  error,  and  treated  errors  not 
thus  assigned  as  being  waived.  Arizona 
Rev.  Stat.  1901,  ^  1523  and  1586;  Supreme 
Court  Rules  3  and  6 ;  4  Ariz.  ix.  and  xi.,  85 
Pac.  vi.  and  vii.;  Daggs  v.  Phoenix  Nat. 
Bank,  5  Ariz.  409,  415,  53  Pac.  201;  Santa 
Cruz  County  v.  Barnes,  9  Ariz.  42,  49,  76 
Pac.  621;  Bail  v.  Hartman,  0  Ariz.  321, 
327,  83  Pac.  358.  The  transcript  filed  here 
does  not  contain  the  assignments  of  error 
below,  so  that  there  is  nothing  to  show 
what  errors  were  assigned  or  relied  upon 
in  the  territorial  supreme  court,  except  as 
they  receive  particular  mention  in  its  opin- 
ion. Confining  our  attention  to  these,  the 
questions  presented  are  the  following: 

First,  it  is  contended  that  the  trial  court 
ought  to  have  instructed  the  jury  to  return 
a  verdict  in  favor  of  the  defendant,  and 
this  upon  the  ground  that  there  was  no  evi- 
dence to  sustain  a  recovery,  unless  it  could 
be  found  in  the  proof  of  the  defective  con- 
dition of  the  flange  of  the  "pony  wheel;** 
it  being  at  the  same  time  contended  to  be  a 
physical  impossibility  that  this  defect  in 
the  flange  could  have  caused  the  accident. 
The  wheel  itself  was  in  evidence  as  an  ex- 
hibit, and  it  was  testified  that  the  inside 
of  the  fiange,  where  it  came  next  to  the 
rail,  was  irregularly  worn;  or,  as  a  witness 
put  it, — "cut  in  different  places  so  that  it 
is  very  rough,  and  it  would  have  a  ten- 
dency (for  a  person  to  look  at  it)  to  show 
hard  and  soft  places  in  the  wheel.'  This 
witness  declared  that  this  condition  of  the 
wheel  would  cause  it  to  "bounce  and  leave 
the  track."  Another  witness  testified  that 
there  were  "three  gouged-out  places"  in  the 
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flange,  and  (in  effect)  that  if  one  of  these 
§  should  strike  a  protruding  joint  between 
Trails  *"the  sharp  edge  of  the  flange  would 
mount  that  rail  and  go  off."  It  is  insisted) 
however,  that  by  the  uncontroverted  testi- 
mony the  car,  at  the  time  of  the  accident, 
was  traveling  upon  a  curve  towards  the 
left,  and  was  therefore  necessarily  impelled 
by  centrifugal  force  towards  the  right,  so 
that  the  defective  flange  was  drawn  away 
from  the  rail  and  was  performing  no  func- 
tion. The  theory  is  that  the  centrifugal 
force  must  have  kept  the  right-hand  wheels 
constantly  bearing  upon  the  inside  of  the 
outer  or  right-hand  rail,  and  that  there- 
fore, in  the  absence  of  some  extraneous 
eause,  it  was  impossible  for  tlie  car  to  be 
thrown  toward  the  left.  We  are  unable  to 
say  as  a  conclusion  of  law,  that  such 
a  car,  while  running  upon  a  curve  towards 
the  left,  at  a  speed  of  from  8  to  12  miles 
an  hour,  and  with  interior  flanges  upon  the 
right-hand  wheels  preventing  it  from  leav- 
ing  the  track  on  that  side,  would  not  he 
occasionally  thrown  with  a  lurch  away 
frOm  the  right-hand  rail  and  against  the 
opposite  rail,  even  were  the  car  at  the 
time  traveling  upon  a  constant  curve.  But 
however  this  may  be,  there  was  evidence 
from  which  the  jury  might  reasonably  infer 
that  at  the  point  where  the  car  left  the 
track  it  was  just  leaving  the  curve  and  go- 
ing upon  a  tangent.  At  this  point  it  might 
naturally  be  subjected  to  a  lurch  that 
would  throw  its  weight  with  momentum 
against  the  left-hand  rail,  and  thus  bring 
Into  operation  the  tendency  of  the  "pony 
wheel"  to  mount  the  rail  because  of  the 
worn  condition  of  the  inside  of  the  flange. 
And,  as  already  mentioned,  the  car  in  fact 
went  off  the  track  towards  the  left.  There- 
fore, upon  this  question,  the  case  was  prop- 
erly submitted  to  the  jury. 

The  motion  for  direction  of  a  verdict 
seems  to  have  been  rested  upon  the  addi- 
tional ground  that  the  alleged  defect  was 
so  obvious  that  its  existence  must  have 
been  known  to  the  plaintiff,  and  that  he 
therefore  assumed  the  risk.  There  was  no 
e  direct  evidence  that  he  knew  of  the  defect, 
Tand  it  does  not  appear  to  have  been  a  part 
of  his  duties  to  inspect  the  machine  or  the 
wheel,  or  to  look  after  their  condition. 
He  had  been  employed  for  only  three  or 
four  days  in  work  that  required  him  to 
ride  upon  the  car,  and  at  the  utmost  it 
was  a  question  for  the  jury  whether  the 
defective  condition  of  the  wheel  was  so  pat- 
ent that  he  should  be  presumed  to  have 
known  of  it.  And  then,  the  question  wheth- 
er the  defect  was  such  as  to  render  the  use 
of  the  car  dangerous  was  in  dispute  at  the 
trial;  hence,  it  could  not  be  properly  held 
that   the   risk   was   indisputably   obvious, 


even  to  one  who  knew  of  the  defect.  It  is 
quite  clear,  therefore,  that  a  verdict  could 
not  properly  have  been  directed  in  favor 
of  the  defendant  upon  the  ground  that  the 
plaintiff,  in  using  the  car,  had  assumed  an 
obvious  risk. 

There  was  a  request  for  Instructions  to 
the  effect  that  the  plaintiff  assumed  the 
risk  of  injury  from  defects  which  he  knew, 
or  by  the  exercise  of  ordinary  care  in  the 
discharge  of  his  duties  might  have  known, 
or  which  he  h^d  opportunity  to  know. 
These  instructions  the  court  refused  to 
give,  but  charged  the  jury  upon  this  ques* 
tion: 

•  *'The  true  test  is  not  in  the  exercise  of 
ordinary  care  to  discover  dangers,  by  the 
employee,  but  whether  the  defect  is  known 
or  plainly  observable  by  him.  An  employee 
is  not  charged  by  law  with  the  assumption 
of  a  risk  arising  out  of  defective  appliances 
provided  by  his  employer,  unless  his  em- 
ployment was  of  such  a  nature  as  to  bring 
to  his  attention  and  cause  him  to  realize 
and  comprehend  the  dangers  incident  to  the 
use  of  such  appliances."  This,  we  think, 
was  a  correct  instruction  under  the  circum- 
stances of  the  case.  An  empluyee  assumes 
the  risk  of  dangers  normally  incident  to 
the  occupation  in  which  he  voluntarily  en- 
gages, so  far  as  these  are  not  attributable 
to  the  employer's  negligence.  But  the  em- 
ployee has  a  right  to  assume  that  his  em-^ 
ployer  has  exercised  proper  care  with  re-g 
spect  to  providing  a  safe^place  of  work,  and* 
suitable  and  safe  appliances  for  the  work, 
and  is  not  to  be  treated  as  assuming  the 
risk  arising  from  a  defect  that  is  attribu- 
table to  the  employer's  negligence,  until 
the  employee  becomes  aware  of  such  defect, 
or  unless  It  is  so  plainly  observable  that 
he  may  be  presumed  to  have  known  of  it. 
Moreover,  in  order  to  charge  an  employee 
with  the  assumption  of  a  risk  attributable 
to  a  defect  due  to  the  employer's  negli- 
gence, it  must  appear  not  only  that  he 
knew  (or  is  presumed  to  have  know^n)  of 
the  defect,  but  that  he  knew  it  endangered 
his  safety;  or  else  such  danger  must  have 
been  so  obvious  that  an  ordinarily  prudent 
person,  under  the  circumstances,  would 
have  appreciated  it.  Union  P.  R.  Co.  ▼. 
O'Brien,  161  U.  S.  461,  457,  40  L.  ed.  766, 
770,  16  Snp".  Ct.  Rep.  618;  Texas  &  P.  R. 
Co.  V.  Archibald,  170  U.  S.  665,  671,  42  L. 
ed.  1188,  lim,  18  Sup.  Ct.  Rep.  777;  Ghoe- 
taw,  O.  ft  G.  R.  Co.  V.  McDade,  191  U.  S. 
64,  68,  48  L.  od.  ^Vk  100.  24  Sup.  Ct.  Rep. 
24;  Texas  &  P.  R.  Cn.  v.  Swearingen,  196 
U.  S.  61,  62,  49  L.  ed.  3S2.  387,  25  Sup.  Ct. 
Rep.  164,  17  Am.  Neg.  Rep.  422;  Bums  T. 
Delaware  ft  A.  Teleg.  &  Teleph.  Co.  70  N.  J. 
L.  746,  762,  67  L.RJ^.  956,  69  Atl.  220,  698; 
*17  Am.  Neg.  Rep.  67S. 
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The  next  error  alleged  is  the  refusal  of 
the  trial  court  to  permit  Ryan,  the  oper- 
ator of  the  car,  to  testify  to  a  remark 
made,  concerning  the  condition  of  the 
wheel,  on  the  day  before  the  accident. 
Ryan  had  testified  that  he  noticed  the  al- 
leged defect  at  the  time  referred  to;  that 
he,  and  Hall,  and  one  R^;na,  and  somebody 
else,  Mere  present;  that  a  conversation  was 
had  in  which  Regna  made  a  remark  with 
respect  to  the  crack  in  the  wheel;  and  that 
this  remark  was  made  in  his  natural  tone 
of  voice  while  Hall  was  less  than  20  yards 
away  and  within  hearing  distance,  and  so 
that  he  could  have  heard  it  if  he  had  been 
listening.  It  was  not  shown  that  Hall 
made  any  conmient  upon  the  car  or  the 
wheel,  or  made  any  answer  to  R^;na'B  re- 
mark, or  took  any  part  in  the  conversation. 
Plaintiff's  counsel  objected  to  the  admission 
of  the  conversation  on  the  ground  that  it 
had  not  been  established  that  Hall  heard  it, 
02  and  this  objection  was  sustained. 
2  It  is  insisted  that  the  conversation  was 
•  admissible  as*proving  notice  to  Hall  of  the 
condition  of  the  wheel;  and  so  it  was,  pro- 
Tided  it  appeared  that  he  heard  it.  Wheth- 
er he  did  hear  it  was,  of  course,  a  question 
of  fact.  Plaintiff  in  error  contends  that  this 
should  have  been  submitted  to  the  jury, 
with  an  instruction  that  If  they  believed 
Hall  heard  the  conversation,  they  might 
take  that  into  consideration  in  determining 
whether  he  knew  the  condition  of  the  wheel 
and  the  effect  of  using  it  in  that  condition. 
We  agree  that  the  testimony  was  such  as 
to  render  it  a  matter  of  doubtful  inference 
whether  Hall  heard  the  conversation;  but 
we  think  this  question  of  fact  was  one  to 
be  determined  by  the  trial  court,  and  not 
by  the  jury.  Questions  of  the  admissibility 
of  evidence  are  for  the  determination  of  the 
court;  and  this  is  so  whether  its  admission 
depend  upon  matter  of  law  or  upon  mat- 
ter of  fact.  And  the  finding  of  the  trial 
judge  upon  such  a  preliminary  question  of 
fact  is  not  subject  to  be  reversed  on  appeal 
or  error  if  it  be  fairly  supported  by  the 
evidence,  as  it  is  in  the  case  before  us. 
Bartlett  v.  Smith,  11  Mees.  &  W.  483,  485, 
12  L.  J.  Exch.  N.  S.  287,  7  Jur.  448,  11  Eng. 
RuL  Cas.  177;  Doe  ex  dem.  Jenkins  v.  Da- 
vies,  10  Q.  B.  314,  323,  16  L.  J.  Q.  B.  N.  S. 
218,  11  Jur.  607;  Congress  &  E.  Spring  Go. 
T.  Edgar,  99  U.  S.  648,  658,  25  L.  ed.  487, 
490;  Stillwell  &  B.  Mfg.  Co.  v.  Phelps,  130 
U.  S.  620,  627,  32  L.  ed.  1035,  1037,  9 
Sup.  Ct.  Rep.  601;  Inland  &  Seaboard 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  559, 
35  L.  ed.  270,  273,  11  Sup.  Ct.  Rep.  653; 
State  V.  Monich,  74  N.  J.  L.  622,  526,  64 
AtL  1016;  State  t.  Tomassi,  75  N.  J.  L. 
789,  743,  69  Atl.  214;  Gorton  v.  Hadsell, 


9  Cush.  508,  511.    And  see  Tayloe  v.  Riggs, 
1  Pet.  591,  697,  7  L.  ed.  275,  277. 

Finally,  it  ii  insisted  that  there  was  er- 
ror in  entering  judgment  in  favor  of  the 
plaintitt  for  $5,000,  after  the  residue  of 
the  verdict  of  $10,000  was  remitted  pending 
the  motion  for  new  trial.  The  argument  is 
that  the  voluntary  remission  of  so  large  an 
amount  by  the  plaintiff  was  an  admission 
that  the  verdict  was  excessive;  that  an  ex- 
cessive verdict  may  not  be  cured  by  a  re- 
mitter where  the  amount  of  the  damages 
cannot  be  measured  by  any  fixed  standard^ 
or  determined  with  certainty;  that  a  ver-g 
diet  so  excessive*  is  conclusive  evidence  that* 
it  was  the  product  of  prejudice  on  the  part 
of  the  jury,  and  that  this  vice  goes  to  the 
entire  verdict,  and  not  merely  to  the  ex- 
cess. The  practice,  however,  is  recognized 
by  the  Civil  Code  (Ariz.  Rev.  Stat.  1901,  ffl 
1450  and  1451),  which  permit  any  party  in 
whose  favor  a  verdict  or  judgment  has  been 
rendered  to  remit  any  part  thereof,  after 
which  execution  shall  issue  for  the  balance 
only  of  such  judgment.  In  Northern  P.  R, 
Co.  v.  Herbert,  116  U.  S.  642,  646,  29  L. 
ed.  755,  758,  6  Sup.  Ct.  Rep.  590,  an  action 
in  a  territorial  court  to  recover  damages 
for  personal  injuries  that  necessitated  the 
amputation  of  a  leg,  there  was  a  verdict 
in  favor  of  the  plaintiff  for  $25,000,  a  mo- 
tion for  a  new  trial  on  various  grounds, 
among  others  that  the  damages  were  exces- 
sive, and  the  court  ordered  that  a  new  trial 
be  granted  unless  plaintiff  remitted  $15,000 
of  the  verdict,  and,  in  case  he  did  so,  that 
the  motion  should  be  denied.  He  remitted 
the  amount,  and  judgment  was  entered  in 
his  favor  for  the  balance,  which  the  su- 
preme court  of  the  territory  affirmed.  This 
court  held  that  the  matter  was  within  the 
discretion  of  the  court;  and  this  even  with- 
out the  sanction  of  a  statute.  The  constitu- 
tional question  involved  was  re-examined  in 
Arkansas  Valley  Land  &  Cattle  Co.  v. 
Mann,  130  U.  S.  69,  73,  32  L.  ed.  854,  855, 
9  Sup.  Ct.  Rep.  458,  and  the  decision  in  the 
Herbert  Case  was  adhered  to,  it  being  held 
that  the  practice  under  criticism  did  not 
in  any  just  sense  impair  the  right  of  trial 
by  jury. 

In  Southern  P.  Co.  v.  Tomlinson,  4  Ariz. 
126,  132,  33  Pac.  710,  and  in  Southern  P. 
Co.  V.  Fitchctt,  9  Ariz.  128,  134,  80  Pac. 
359,  the  general  practice  was  sustained  by 
the  territorial  supreme  court.  In  the 
former  case,  however,  it  was  said  (4  Ariz. 
132)  that  "if  it  is  apparent  to  the  trial 
court  that  the  verdict  was  the  result  of 
passion  or  prejudice,  a  remittitur  should 
not  be  allowed,  but  the  verdict  should  be 
set  aside.  In  passing  upon  this  question 
the  court  should  not  look  alone  to  the 
amount  of  the  damages  awarded,  but  to  the 
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whole  esM."  In  the  Fiteliett*CMe,  It  ap- 
pearing that  the  trial  oourt  wae  of  the 
epinion  that  more  than  half  of  the  dam- 
ages awarded  for  the  appellee's  injured  feel- 
ings were  excessive,  the  supreme  court  held 
that  evidently  the  verdict  was  not  the  re- 
sult of  cool  and  dispassionate  considera- 
tion,  and  that  the  question  of  the  proper 
sum  to  be  awarded  ought  not  to  have  been 
determined  by  the  trial  court,  but  should 
have  been  submitted  to  the  determination 
of  another  jury.  In  the  present  case  (13 
Ariz.  276,  112  Pac.  845,  1  N.  C.  C.  A,  362) 
the  majority  of  the  court  declared  they 
were  not  prepared  to  adhere  to  the  views 
expressed  in  the  Fltchett  Case;  that  while 
there  is  authority  for  the  position  that  in 
no  case  of  unliquidated  damages  snould  the 
eourt  permit  a  remission  where  the  verdict 
is  excessive,  without  the  consent  of  the  de- 
fendant, the  great  weight  of  authority  sup- 
ports the  practice;  citing  the  decisions  of 
this  eourt  already  referred  to;  and  declar- 
ing that  while,  if  it  appears  that  the  ver- 
dict is  tainted  with  prejudice  or  passion, 
and  does  not  represent  the  dispassionate 
judgment  of  the  jury  upon  the  question  of 
the  right  of  the  plaintiflf  to  recover,  a  new 
trial  should  be  granted,  yet  the  trial  court 
is  in  a  better  position  to  determine  this 
than  the  appellate  court,  so  that  its  deter- 
mination should  ordinarily  be  accepted. 
We  see  no  ground  for  disturbing  this  deci- 
sion. 
Judgment  affirmed. 


on  u.  8. 110) 

ROBERT  B.  BOSS   and  Fannie  D.  Ross, 

Plffs.  in  Err., 

V. 

JAMES  DAT. 

IlTDIANB   (§   13^)— Lands— CONCLUBIVBNESS 

or  Decisions  of  Land  Dkpabtmbnt  — 
Question  of  Mixed  Law  and  Fact. 
Whether  the  contestants  in  a  Cherokee 
allotment  contest  had  improved  the  lands 
In  such  sense  as  to  give  them  a  preferential 
right  of  selection  under  the  act  of  July  1, 
1002  (32  Stat,  at  L.  716,  chap.  1375),  §  11, 
is  a  question  of  mixed  law  and  fact  the  de- 
cision of  which  by  the  Secretary  of  the 
Interior  is  conclusive  upon  the  courts  in 
the  absence  of  fraud  or  clear  mistake  of 
law. 

[E:d.  Note.>-For  other  cases,  see  Indians,  Cent. 
Dlff.  i  90;  Dec  Dig.  |  U.*] 

[No.  122.] 

Argued  December  11,  1913.    Decided  Jan- 
uary 5,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  rsfview  a  decree 
which   affirmed    a   decree   of   the   District 


Court  of  Washington  County,  in  that  state, 
in  favor  of  defendant  in  a  suit  to  have  him 
declared  to  be  a  trustee  for  the  plaintiffs 
with  respect  to  lands  in  the  Cherokee  Na- 
tion.   Affirmed. 

See  same  case  below,  29  Okla.  188,  116 
Pac.  949. 

The  facts  are  stated  in  the  opinion. 

Mr.  Kenneth  S.  Mnrchison  for  plain- 
tiffs in  error. 

Messrs.  Jerre  P.  0*Meara  and  James 
A.  Veasey  for  defendant  in  error.  ^ 

*Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

This  action  was  brought  by  the  present 
plaintiffs  in  error  for  the  purpose  of  ob- 
taining a  decree  declaring  the  defendant  in 
error  to  be  a  trustee  for  the  plaintiffs  with 
respect  to  the  title  to  certain  lands  in  the 
Cherokee  Nation  (a  tract  of  20  acres,  and 
a  separate  tract  of  10  acres  within  the  same 
quarter  section)  that  were  allotted  to  de- 
fendant in  error  under  the  act  of  July  1, 
1902  (32  Stat,  at  L.  716,  chap.  1375).  The 
decision  of  the  Oklahoma  supreme  court 
in  favor  of  the  latter  is  reported  in  29 
Okla.  186,  116  Pac.  949. 

Plaintiffs  are  citizens  by  blood  of  the 
Cherokee  Nation,  and  entitled  to  allotments 
under  §  11  of  the  act;  defendant  is  a 
registered  Delaware, .  entitled  to  allotment 
under  §  23.  Defendant  filed  applications 
in  the  Cherokee  Land  Office  for  the  lands 
in  controversy  on  May  5, 1904,  and  they  were 
set  apart  to  him  as  portions  of  his  allot- 
ment selection.  Later,  and  on  July  1  in 
the  same  year,  the  plaintiff,  Robert  B.  Ross, 
appeared  at  the  Land  Office  and  made  ap- 
plication for  the  same  lands,  a  portion  to 
be  set  apart  to  himself  and  a  portion  for 
his  wife.  These  applications  being  refused 
because  the  lands  had  already  been  selected 
by  defendant,  plaintiffs  immediately  brought^ 
contests,  which  were  consolidated  and  heard  ^ 
together  by* the  Commissioner  of  the  Five* 
Civilized  Tribes,  and  he  decided  in  favor 
of  contestants.  Upon  appeal  to  the  Com- 
missioner of  Indian  Affairs  this  decision 
was  affirmed.  But  upon  a  further  appeal 
to  the  Secretary  of  the  Interior  there  was 
a  decision  against  the  plaintiffs  and  in  fa- 
vor of  defendant.  The  contests  were  based 
upon  the  same  alleged  equity  upon  which 
the  present  action  is  founded;  that  is,  con- 
testants, admitting  the  prior  allotments  to 
contestee,  insisted  that  his  application  was 
subject  to  their  prior  right  of  selection  up- 
on the  ground  that  they  were  the  owners 
of  improvements  that  were  upon  the  prop- 
erty at  the  time  contestee  entered  upon  it. 
The  question  turns  upon  the  effect  of  § 
11  of  the  act  of  July  1,  1902,  already  re- 
ferred to,  which  reads  as  follows:     "There 


•For  other  casss  see  same  tople  A  f  mnom  In  Dee.  A  Am.  Dlfa  IMT  te  tel%  A  Bep^  Iad»ss 
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Bhall  be  allotted  by  the  Commission  to  the  | 
Five  Civilized  Tribes  and  to  each  citizen  of 
the  Cherokee  tribe,  as  soon  as  practicable 
after  the  approval  by  the  Secretary  of  the 
Interior  of  his  enrolment  as  herein  provided, 
land  equal  in  value  to  one  hundred  and  ten 
acres  of  the  average  allottable  lands  of  the 
Cherokee  Nation,  to  conform  as  nearly  as 
may  be  to  the  areas  and  boundaries  estab- 
lished by  the  government  survey,  iohioh  land 
fnay  be  telected  by  each  allottee  eo  aa  to 
include  hie  improvements,** 

The  findings  of  the  Secretary  were  as 
follows:  That  the  lands  in  question  were 
claimed  prior  to  1902  by  a  firm  of  Johnstone 
4l  Keeler,  Cherokee  citizens,  and  constituted 
portions  of  a  large  tract  which  was  at  one 
time  wholly  or  partially  inclosed  by  wire 
fence;  that  the  members  of  the  firm  divided 
their  holdings  between  them,  and  Keeler 
took  that  part  which  included  the  lands  in 
contest;  that  on  November  1,  1902,  Keeler 
transferred  his  possessory  interest  in  this 
land,  with  the  improvements  thereon,  to  the 
contestants  by  bill  of  sale;  but  at  this  time 
the  fencing  was  pretty  well  down,  and  the 
inland  contained  no  improvements  of  mate- 
rs rial  value,  except  that  about  li^acres  were 
under  cultivation  by  one  Bixler,  a  nonciti- 
cen  who  farmed  adjacent  lands,  but  whose 
improvement  was  not  to  be  credited  to  con- 
testants; that  contestants  did  nothing  in 
the  way  of  placing  improvements  upon  the 
property  until  March  1,  1904,  when  their 
eon,  Dr.  Ross,  visited  the  land,  and  with 
the  assistance  of  a  surveyor  and  two  other 
persons,  located  the  lines,  and  indicated 
them  by  setting  posts  or  stakes;  that  these 
posts  were  cut  and  set  by  two  men  in  about 
five  hours;  that  some  of  the  posts  were 
about  the  size  of  a  man's  arm,  and  others 
were  mere  stakes  or  poles;  that  they  were 
placed  from  50  to  100  feet  apart,  except  at 
the  corners,  where  five  posts  were  set  in 
comparative  proximity;  the  posts  bounding 
the  tracts  were  not  joined,  by  wire  or  other- 
wise, so  as  to  make  a  connected  fence;  and 
no  further  act  of  improvement  or  occupa- 
tion was  done  in  behalf  of  the  contestants. 
That,  on  the  other  hand,  the  contestee,  who 
fiad  lived  in  the  neighborhood  of  the  land 
for  about  thirty  years,  and  claimed  to 
have  cut  timber,  posts,  and  fuel  upon  it 
for  twenty-five  years  past,  when  he  learned 
■on  March  1,  1904,  of  the  efforts  made  by 
Dr.  Ross  and  his  party  to  survey  and  in- 
close it,  immediately  purchased  the  necessa- 
ry wire  and  proceeded  to  fence  the  property, 
cutting  a  part  of  the  posts  and  buying  part; 
that,  he  being  assisted  by  his  son,  the  work 
required  about  two  and  a  half  days;  that 
in  constructing  this  fence  two  wires  were 
used  for  the  greater  part  of  its  length,  and 
the  controverted  tracts  were  substantially 


inclosed;  that  after  thus  fencing  the  land, 
and  before  filing  thereon,  he  erected  a  three- 
room  house  at  a  cost  of  about  $250  upon 
one  of  the  tracts,  and  immediately  took  up 
his  residence  therein. 

The  Secretary  of  the  Interior  concluded 
that  the  fences  upon  the  tracts  in  question 
at  the  time  of  the  alleged  purchase  by  the 
plaintiffs  from  Keeler  were  not  of  sufficient 
consequence  or  value  in  connection  with  the^ 
land  to  be  entitled  to  be  classed  as  improve*H 
ments;    that  the* posts   established  by  Dr.* 
Ross,  March  1,  1904,  did  not  constitute  a 
lawful  improvement,  but  were  merely  set 
for  the  purpose  of  marking  or  defining  a 
prospective  allotment ;  and  further,  that  the 
improvements    erected   by   contestee,    while 
built  possibly  later  than  the  former,  were 
of  material  value  to  the  land,  and  also  that 
contestee  actually  entered  into  possession. 

Tlie  contention  of  the  plaintiffs  in  error 
here,  as  in  the  court  below,  is  that  under 
the  laws  of  the  Cherokee  Nation  and  the 
act  of  Congress  they  acquired  the  right  of 
possession  of  the  lands  in  controversy  by 
virtue  of  the  bill  of  sale  from  Keeler,  dated 
November  1,  1902,  and  thereby  succeeded 
to  the  same  right  to  allot  these  lands  that 
Keeler  had  before;  that  this  right  was 
made  exclusive  by  what  was  done  on  March 
1,  1904,  looking  to  the  placing  of  improve- 
ments upon  the  tracts;  that  this  was  suffi- 
cient to  give  notice  to  other  citizens  of  the 
Cherokee  Nation  of  the  Intention  of  plain- 
tiffs to  locate  the  lands,  and  that  defendant 
was  present  at  the  time  and  had  actual 
notice  of  the  work  done  by  Dr.  Ross.  Ref- 
erence is  made  to  the  Constitution  of  the 
Cherokee  Nation,  art.  I.,  §  2,  and  to  its 
Laws  (1892)  §§  706,  761,  and  762.  It  will 
not  be  necessary  to  recite  them  at  length, 
because  all  that  is  claimed  with  respect  to 
their  effect  upon  the.  present  controversy 
was  conceded  or  assumed  in  the  decision  of 
the  Secretary  of  the  Interior;  that  is,  that 
citizens  of  .the  Cherokee  Nation  might  im- 
prove portions  of  the  public  domain  within 
the  Nation,  and  thereby  establish  a  prior 
right  to  the  possession  of  the  improved 
lands,  which  right  might  be  transferred  to 
another  citizen  by  a  sale  of  the  improve- 
ments. The  Secretary  evidently  construed 
§  11  of  the  act  of  Congress  of  July  1,  1902, 
as  recognizing  and  confirming  this  right. 
But  he  held  that  no  valuable  interest  was 
acquired  by  plaintiffs  under  the  purchase 
from  Keeler,  because  Keeler  owned  no  im- 
provements of  material  value.  He  found 
plaintiffs  were  not  entitled  to  credit  for^ 
the*  email  improvement  of  the  noncitizen* 
Bixler,  and  there  is  nothing  before  us  to 
show  that  the  Keeler  bill  of  sale  included 
the  Bixler  improvements,  or  that  Bixler 
held  as  tenant  either  of  Keeler  or  of  plain- 
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tiffs.  And  he  held  in  effect  that  the  question 
of  the  Bufficiencj  of  what  was  done  by  con- 
testants on  March  1,  1904,  depended  not 
upon  whether  It  was  sufficient  to  give  no- 
tice to  contestee,  but  whether  it  was  suffi- 
cient to  constitute  an  improvement  within 
the  meaning  of  the  act  of  Congress.  And 
■o  the  whole  controversy  in  effect  depended 
upon  whether  the  allotment  to  defendant 
was  in  accord  with  the  ownership  of  the 
actual  improvements  upon  the  land,  and  the 
fact  respecting  the  improvements  was  the 
principal  matter  to  be  determined  in  the 
oontest  proceedings,  wherein  the  final  ap* 
peal  was  to  the  Secretary  of  the  Interior. 

In  order  to  obviate  the  established  rule 
that  the  decisions  of  the  Executive  Depart- 
ments in  matters  confided  to  theni  by  the 
acts  of  Congress  are  not  to  be  disturbed 
by  the  courts  unless  there  be  allegations  of 
fraud  raised  in  the  pleadings  and  estab- 
lished at  the  trial,  it  is  contended  that  this 
rule  eid^ends  only  to  findings  upon  mere 
questions  of  fact,  and  that  the  decision  of 
the  Secretary  of  the  Interior  upon  the  con- 
test here  in  question  was  based  solely  upon 
an  erroneous  conclusion  of  law. 

But,  in  our  opinion,  whether  plaintiffs 
had  improved  the  lands  in  such  sense  as 
to  give  them  a  preferential  right  under  the 
statute  was  not  a  mere  question  of  law, 
but  rather  a  mixed  question  of  law  and 
fact.  So  far  as  it  involved  an  appreciation 
of  the  term  "improvements,"  as  employed  in 
the  statute,  it  was  a  question  of  law;  so 
far  as  it  involved  the  drawing  of  correct 
inferences  from  the  evidence,  it  was.  a  ques- 
tion of  fact.  At  best,  it  was  a  close  ques- 
tion, about  which  reasonable  men  might 
well  differ. 

In  Whitcomb  v.  White,  214  U.  S.  15,  16, 
53  L.  ed.  889,  890,  29  Sup.  Ct.  Rep.  599, 
^this  court,  speaking  by  Mr.  Justice  Brew- 
J^er,  said:  "The  decision  of  the*Land  Depart- 
ment was  not  rested  solely  upon  the  fact 
that  White's  formal  application  was  filed 
a  few  hours  before  that  of  the  trustee  for 
the  occupants  of  the  town  site,  but  rather 
ehiefly  upon  the  priority  of  the  former's 
equitable  rights.  So  far  as  such  decision 
involves  questions  of  fact,  it  is  conclusive 
upon  the  courts  [citing  cases].  And  this 
rule  is  applied  in  cases  where  there  is  a 
mixed  question  of  law  and  fact,  unless  the 
court  is  able  to  so  separate  the  question 
as  to  see  clearly  what  and  where  tlie  mis- 
take of  law  is.  As  said  by  Mr.  Justice 
Miller  in  Marquez  v.  Frisbie,  101  U.  S. 
p.  476,  25  L.  ed.  800:  'This  means,  and 
it  is  a  sound  princii>lr,  that  where  there 
is  a  mixed  question  of  law  and  of  fact,  and 
the  court  cannot  so  separate  it  as  to  see 
clearly  where  the  mistake  of  law  is,  the 
decision  of  the  tribunal  to  which  tlie  law 


has  confided  the  matter  is  conclusive/ " 
And  see  Moore  v.  Robbins,  96  U.  S.  530, 
535,  24  L.  ed.  848,  850;  Quinby  v.  Con- 
Ian,  104  U.  S.  420,  426,  26  L.  ed.  800,  802; 
Gonzales  v.  French,  164  U.  S.  338,  41  L. 
ed.  458,  17  Sup.  Ct.  Rep.  102. 

There  being  no  fraud,  and  no  clear  mla* 
take  of  law  in  the  decision  of  the  Secre- 
tary of  the  Interior,  his  findings  are  con- 
clusive upon  the  parties  in  the  present 
controversy. 

Judgment  afilrmed. 


(2Si  U.  8.  lUS) 
BANK  OF  ARIZONA,  Hugo  Riehards,  and 
Moses  D.  Haseltine,  Plffs.  in  Err., 

V. 

THOMAS  HAVERTY  COMPANY. 

Mechanics'  Lienb  (|  206*)— Absignubniv- 
constbuciion. 

1.  Neither  the  exact  amount  of  the  judg- 
ment which  should  be  recovered  nor  the 
precise  status  of  the  lien  was  guaranteed 
hy  an  agreement  between  a  mechanic's  lien- 
or and  a  mortgagee  under  which,  if  the 
former  would  prosecute  its  suit  to  judgment, 
the  latter  was  to  buy  the  claim  and  pay 
therefor,  upon  receiving  an  assignment  of 
the  judgment,  a  specified  sum  whieh  was 
the  amount  of  the  claim,  less  the  value  of 
certain  tools  and  heating  apparatus  which 
the  lienor  was  at  liberty  to  remove  if  the 
removal  could  be  accomplished  without  in- 
jury to  the  building. 

[Ed.  Note.—Por  other  cases,  see  Mechanics' 
Lions,  Cent.  Dig.  {  380;    Dec.  Dig.  §  206.*] 

Courts  (§  387*)— Supreme  Co  hrt— Review 
OF  Decisions  of  Tekbitobial  Coubts. 

2.  A  defense  founded  on  the  statute  of 
frauds  is  not  available  in  the  Federal  Su- 
preme Court  on  writ  of  error  to  a  territorial 
supreme  court,  even  though  it  may  have 
been  brought  to  the  attention  of  the  trial 
court,  if  there  is  nothing  in  the  record  to 
show  that  the  question  was  raised  in  the 
territorial  supreme  court. 

[Bd.  Note. — For  otber  cases,  soe  Courts,  Gent. 
Di«.  SS  1032-1037;    Dec.  Dig.  9  387.*] 

[No.  87.] 

Submitted  December  4,  1913.    Decided  Jan- 
uary 5,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  afTirmed  a  judgment  of  the 
District  Court  of  ^laricopa  County  in  that 
territory  in  favor  of  plaintiff  in  an  action 
on  a  contract.    Affirmed. 

See  same  case  below,  13  Ariz.  418,  116 
Pac.  73. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  Bennett  for  plaintiffs  in 
error. 


•For  othw  cases  see  bum  topic  ft  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Oct.  Tsaif, 


Messrs.  Aldis  B.  Browne,  Alexander 
Britton,  Evans  Browne,  J.  li.  B.  Alex- 
ander,   and  George  D.   Ohristy   for  de- 

^fendant  in  error. 

•e 

^   *Mr.  Justice  Pitney  delivered  the  opinion 
of  tha  court: 

Tlie  Thomas  Haverty  Compai^,  defend* 
ant  in  error,  sued  the  Bank  of  Arizona  in  a 
district  court  of  the  territory  of  Arizona 
to  recover  $9,313.90  upon  a  special  agree* 
ment  set  out  in  the  complaint  substantially 
as  follows:  That  in  February,  1908,  the 
company  had  a  claim  against  one  John 
Noble  for  $14,306,  for  materials  furnished 
and  work  done  in  the  construction  of  the 
Noble  Building,  in  Phosnix,  Arizona;  that 
the  company  had  taken  the  necessary  steps, 
under  the  provisions  of  the  mechanics'  lien 
statutes,  to  fix  a  lien  upon  the  building 
and  the  lands  on  which  it  stood;  that  in 
March,  1908,  the  company  instituted  a  suit 
to  enforce  the  lien  and  the  payment  of  the 
claim;  that  Noble,  one  Hugo  Richards,  and 
others,  were  joined  as  defendants  in  that 
action;  that  Richards  at  the  time  held  a 
mortgage  upon  the  premises,  which  had 
been  given  to  him  for  the  use  and  benefit 
of  the  Bank  of  Arizona,  the  bank  being  the 
real  party  in  interest;  that  while  the  ac- 
tion was  pending,  and  on  or  about  Novem- 
ber 30,  1908,  it  was  agreed  between  the 
bank  and  the  Haverty  Company  that  if  the 
(£  company  would  prosecute  its  suit  to  judg- 
ement, the  bank  would  buy  its  demand  and 
•  claim  of  *lien  and  pay  the  company  for  it 
the  sum  of  $9,313.90  upon  assignment  of 
the  judgment  to  the  bank;  the  sum  just 
mentioned  being  the  amount  claimed  by 
the  company  ($14,306)  less  the  sum  of 
$4,992.10,  which  was  the  value  of  two  boilers 
and  a  certain  heating  apparatus  and  certain 
tools,  furnished  by  the  Haverty  Company 
and  used  in  the  construction  of  the  build- 
ing, and  for  which  the  company  claimed  a 
lien;  which  boilers,  heating  apparatus,  and 
tools  the  company  was  to  be  at  liberty  to 
remove  from  the  building  if  this  could  be 
done  without  injury  thereto;  that  there- 
upon the  company  agreed  to  sell  to  the  bank 
its  demand  against  Noble  and  its  claim  for 
a  lien  upon  the  premises,  and  agreed  to 
prosecute  the  action  thereon  to  judgment, 
and  to  assign  the  judgment  to  the  bank; 
that  the  company  proceeded  with  its  action, 
and  recovered  therein  a  judgment  for 
$12,429.22,  with  a  foreclosure  of  its  lien; 
and  that  thereafter  the  company  was  ready 
and  ofifered  to  assign  the  judgment  to  the 
bank,  but  the  bank  refused  to  receive  it 
or  to  pay  the  agreed  sum  of  $9,313.90  for 
it. 

The  bank,  by  demurrer  to  the  complaint, 
and  afterwards  by  answer,  interposed  the 


defense  that  the  company  had  failed  to  per- 
form the  agreement,  in  that  it  had  re* 
covered  a  judgment  for  only  $12,429.22,  and 
that  although  the  claim  for  lien  set  up  by 
the  company  in  its  suit  against  Noble  was 
one  alleged  to  be  prior  and  superior  to  the 
lien  of  the  mortgage  held  by  Richards  for 
the  benefit  of  the  bank,  it  was  by  the  judg- 
ment in  that  suit  determined  to  be  inferior 
and  subordinate  to  the  bank's  lien. 

There  was  a  trial  by  jury,  in  the  course 
of  which  it  appeared  that  the  alleged  agree- 
ment, if  made  at  all,  was  made  between 
attorneys  representing  the  Haverty  Com- 
pany, and  attorneys  representing  the  bank. 
The  principal  questions  of  fact  were 
whether  the  agreement  was  made  substan- 
tially as  alleged,  and,  if  so,  then  whether 
the  bank's  attorneys  were  specially  author-o 
ized  to  make  it,* or  whether  the  bank  after** 
wards  ratified  their  action  with  knowledge 
of  the  facts.  There  was  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed,  and, 
on  appeal,  the  resulting  judgment  was  af- 
firmed by  the  supreme  court  of  the  terri- 
tory (13  Ariz.  418,  115  Pac.  73);  where- 
upon the  present  writ  of  error  was  sued 
out. 

It  Ib  insisted  that  the  evidence  fails  to 
show  that  the  attorneys  who  acted  for  the 
bank  were  authorized  by  it  to  enter  into 
the  alleged  agreement  to  purchase  the  Hav- 
erty claim.  But  we  think  there  was  suffi- 
cient evidence  to  support  the  verdict  of  the 
jury  in  favor  of  plaintiff  upon  this  ques- 
tion. 

It  ih  also  insisted  that  the  parties  never 
in  fact  came  to  an  agreement,  because  an 
item  of  about  $100  for  certain  freight 
charges  was  left  open  for  further  consider- 
ation. But  the  jury  was  warranted  by  the 
evidence  in  finding  that  an  agreement  had 
in  fact  been  reached  before  the  question 
respecting  freight  was  raised. 

The  principal  contention  here,  as  in  the 
court  below,  is  that  the  agreement  alleged 
and  proved  was  not  performed,  in  that  the 
Haverty  Company  did  not  prosecute  its 
claim  to  judgment;  the  claim  having  been 
for  $14,306,  with  a  prior  lien  upon  the 
building  and  lots,  but  subject  to  a  deduc- 
tion of  $4,992.10,  provided  the  boilers  and 
tools  could  be  removed  without  injury  to 
the  building;  while  the  judgment  recovered 
was  for  $12,429.22,  with  a  lien  subordinate 
to  the  bank's  mortgage.  We  agree  with  the 
court  below  that  neither  the  averments  of 
the  complaint  nor  the  evidence  at  the  trial 
imported  a  guaranty  on  the  part  of  the 
Haverty  Company  as  to  the  exact  amount 
of  the  judgment  or  the  precise  status  of 
the  lien.  The  evidence  tended  to  show  that 
the  agreement  was  made  as  a  compromise 
between  the  bank   and  the  Haverty  Cemr 
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pany,  in  Tiew  of  doubtB  that  Itad  arisen 
whether  in  law  the  lien  of  the  Haverty 

^Company  was  entitled  to  priority  orer  the 

*>  bank's  mortgage. 

•  •Error  is  assigned  respecting  certain  re- 
marks made  by  counsel  for  plaintiff  in 
addressing  the  jury;  but  if  there  was  any 
impropriety  it  was  cured  by  the  instructions 
of  the  trial  judge. 

The  only  other  point  deserving  notice  is 
the  contention  that  the  motion  of  plaintiff 
in  error  (defendant  below)  for  a  direction 
of  a  verdict  in  its  favor  ought  to  have  been 
granted  because  of  %  4,  chap.  99,  p.  230, 
Session  Laws  1907  of  Arizona,  which  is 
in  effect  that  a  contract  for  sale  of  any 
chose  in  action  of  the  value  of  $500  or  up- 
wards shall  not  be  enforceable  unless  some 
note  or  memorandum  in  writing  be  signed 
by  the  party  to  be  charged,  or  his  sgent. 
Assuming — what  is  not  clear — that  the 
point  was  brought  to  the  attention  of  the 
trial  court,  it  is  sufficient  for  present  pur^ 
poses  to  say  that  there  is  nothing  in  the 
record  to  show  that  the  question  was  raised 
upon  the  appeal  to  the  territorial  supreme 
court.  Gila  Valley  Globe  &  N.  R.  Co.  v. 
Hall,  232  U.  S.  94,  58  L.  ed.  — ,  34  Sup.  Ct. 
£ep.  229,  and  cases  cited. 
Judgment  affirmed. 


<2a  u.  1. 19 

UNITED  STATES,  Plff.  in  Err., 

v. 

EUGENE  BUCHANAN. 
Public  Lani>b.(|  21*)  —  OBgTBUonoH  to 

SBTTUOfSNT— PBXOB  ENTBT. 

Land  covered  by  a  homestead  claim 
After  entry  and  bdfore  patent  is  not  '*pub- 
lie  land"  within  the  meaning  of  the  act 
<d  February  25,  1885  (23  Stat,  at  L.  322, 
«hap.  149,  U.  S.  Comp.  Stat.  1901,  p.  1525), 
§  3,  making  it  unlawful  to  prevent  "any 
person  from  peaceably  entering  upon  or 
establishing  a  settlement  or  residence  on 
Any  tract  of  public  land  subject  to  settle- 
ment or  entry." 

[Bd.  Note — ^For  other  cases,  see  Public  Lands, 
Cent.  Dig.  S  28;    Dec.  Dig.  §  21.* 

For  other  deAnltions,  see  Words  and  Phraaea, 
^OL  6,  pp.  6793-5795 ;    voL  8,  p.  7772.] 

[No.  689.] 

jLrgued  December  3,   1913.     Decided  Jan- 
uary 5,  1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  judgment  which  sustained 
a  demurrer  to  an  indictment  charging  an 
attempt  to  prevent  entry  upon  public  land. 
Affirmed. 

2    Statement  by  Mr.  Justice  Lamar : 
-*    *The  grand  jury  {or  the  district  of  Colo- 
imdo  indicted  Buchanan  for  a  Tiolation  of 


I  the  act  "to  prevent  unlawful  ocenpancy  of 
I  the  public  land."  The  indictment  charged 
that  in  February,  1907,  one  Edward  Scott 
made  a  homestead  entry,  at  the  proper  of- 
fice, of  a  quarter  section  of  land  in  Colo- 
rado, and  died,  March  28,  1910,  leaving  the 
homestead  entry  in  full  force  and  effect; 
that  thereafter  "his  heirs  were  in  lawful 
possession  of  and  were  engaged  in  culti- 
vating the  said  homestead  land  for  the 
purpose  of  protecting  their  right  as  heirs 
to  the  same,  until  May  9,  1911,  when  the 
defendant,  Buchanan,  wilfully,  wickedly, 
unlawfully,  and  feloniously  did  prevent  and 
obstruct  said  heirs  from  peaceably  entering 
upon  and  establishing  a  settlement  and  resi- 
dence on  the  said  homesteaded  land  of  the 
United  States  subject  to  settlement  and 
entry  under  the  public  land  laws."  The  de- 
fendant demurred  on  the  ground  that  the 
facts  charged  did  not  constitute  an  offense 
punishable  under  §  3  of  the  act  of  February 
25,  1885  (23  Stat,  at  L.  322,  chap.  149, 
U.  S.  Comp.  Stat.  1901,  p.  1525),  which 
provides: 

"Sec.  3.  That  no  person,  by  force,  threats, 
intimidation,  or  by  any  fencing  or  inclosing, 
or  any  other  unlawful  means,  shall  pre- 
vent or  obstruct,  •  .  .  any  person  from 
peaceably  Altering  upon  or  establishing  a 
settlement  or  residence  on  any  tract  of  pub- 
lic land  subject  to  settlement  or  entry  un- 
der the  public  land  laws  of  the  United 
States." 

The  defendant's  demurrer  was  sustained 
and  the  government  brought  the  case  here 
under  the  criminal  appeals  act. 

Assistant  Attorney  General  Knaebel  and 
Mr.  S.  W.  Williams  for  plaintiff  in  error. 

Messrs.  S.  E.  Nangle  and  C.  W.  Water- 
man for  defendant  in  error. 


^ 
H 


*Mr.   Justice   Iiamor,    after   making   the* 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  statute  under  which  the  defendant 
was  indicted  makes  it  unlawful  to  prevent 
"any  person  from  peaceably  entering  upon 
or  establishing  a  settlement  or  residence 
on  public  land,  subject  to  settlement  or 
entry."  The  indictment  charges  that  the 
defendant  prevented  the  heirs  of  the  home- 
steader "from  entering  upon  and  estab- 
lishing a  settlement  and  residence  on  home- 
steaded  lands  of  the  United  States  subject 
to  settlement  and  entry."  This  difference 
between  the  language  of  the  statute — "pub- 
lic land  of  the  United  States"— and  the 
charge  in  the  indictment — ^"homesteaded 
land  of  the  United  States" — ^raises  the  ques- 
tion whether,  after  entry  and  before  patent, 
land  covered  by  a  homestead  claim  is  pub- 
lic  land  within  the  meaning  of   the   ad 


*For  other  caaea  see  same  topic  A  I  numbsb  In  Dao.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indtzea 
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"to  prorent  unlawful  ocoupancy  of  the  pub- 
lic land.'' 

In  construing  the  statute  it  muet  be 
remembered  that  at  the  time  of  its  passage 
in  1886,  by  tacit  consent  of  the  government, 
any  person  could  graze  sheep  and  cattle 
upon  any  part  of  the  public  domain.  Buford 
V.  HoutK,  133  U.  S.  826,  88  L.  ed.  620,  10 
Sup.  Ct.  Bep.  805;  Light  ▼.  United  States, 
220  U.  &  636,  66  L.  ed.  673,  31  Sup.  Ct. 
Rep.  486.  Many  availed  themselves  of  this 
privilege,  and  the  cattle  of  different  own- 
ers fed  together  on  the  open  prairie,  no  one 
claiming  that  thereby  any  exclusive  right 
had  been  acquired.  The  first  fences  were 
built  only  around  very  small  areas.  But 
from  this  small  beginning  the  practice 
rapidly  grew,  until  in  some  cases  vast  .tracts 
were  fenced  in  by  herdsmen  who  treated  the 
land  as  though  it  was  their  own  property. 
6  H.  B.  1326,  48th  Cong.  1st  Sees.  These 
unlawful  fences  not  only  closed  the  roads 
and  obstructed  the  mails,  but  there  were 
.occasions  in  which  citizens  were  prevented 
from  peaceably  taking  possession  of  these 
inclosed  public  lands,  and  by  settlement 
thereon  securing  the  right  to  enter  the 
same  at  the  register's  office. 

*  Under  these  circumstances  Congress 
passed  the  act  intended  to  protect  the 
rights  of  the  United  States  as  proprietor, 
by  making  unlawful  "all  inolosures  of  any 
public  land;"  to  prevent  obstruction  of  the 
roads;  to  create  a  method  for  summary  re- 
moval of  fences;  and  to  provide  a  punish- 
ment for  those  who  prevented  others  from 
entering  upon  or  establishing  a  settlement 
on  public  land  subject  to  settlement  or 
entry.  But  all  its  provisions  related  to 
pubic  lands — ^not  to  private  lands;  to 
land  subject  to  entry— not  to  land  which 
had  been  entered  in  the  register's  office; 
to  land  subject  to  settlement — ^not  to  land 
on  which  a  settlement  had  already  been 
established.  For,  as  shown  by  the  context, 
the  word  "established"  did  not  mean  "to 
fix  unalterably"  (Osborne  v.  San  Diego 
Land  &  Town  Co.  178  U.  S.  39,  44  L.  ed. 
960,  20  Sup.  Ct.  Rep.  860,  but  to  create  or 
set  up  the  settlement  which  had  to  be 
made  prior  to  entry  at  the  register's  office 
in  the  case  of  a  pre-emptor,  and  could  be 
so  made  in  the  case  of  a  homesteader.  Rev. 
Stat.  §  2280,  U.  S.  Comp.  Stat.  1901,  p. 
1388,  Rev.  Stat.  §§  2250,  2263,  2264,  act 
of  May  14,  1880,  21  Stat,  at  L.  140,  chap. 
89,  §  3,  U.  S.  Comp.  Stat.  1901,  p.  1393. 
Steams  v.  United  States,  82  C.  C.  A.  48, 
152  Fed.  902  (10);  4  Ops.  Atty.  Gen.  493. 
These  provisions  refer  not  to  something 
to  be  done  in  the  future,  but  to  a  settle- 
ment already  completed,  and  require  that 
within  thirty  days  after  this  finished  aet^. 


proof  of  such  settlement  shall  be  made. 
When,  on  that  proof,  or  compliance  with 
other  statutory  conditions,  entry  was  made, 
the  pre-emptor  or  homest^ider  was  entitled 
to  possessicm,  and  could  protect  himself  by 
legal  proceedings  against  intrusion  by 
cattlemen  or  others.f  fi 

*  The  indictment  here  charges  that,  aftei* 
having  entered  this  quarter  section  at  the 
register's  office,  Scott  remained  in  posses* 
si  on  for  three  years,  and  that  when  he 
died  the  homestead  was  in  full  force  and 
was  thereafter  maintained  by  his  heirs. 
This  negatives  any  idea  of  abandonment. 
It  implies  that  he  not  only  entered  the  land 
at  the  proper  office,  but  had  established  a 
settlement,  erected  a  dwelling,  and  both 
acquired  and  maintained  that  "inceptive 
right"  which  "was  the  commencement  of 
title."  Chotard  v.  Pope,  12  Wheat.  688,  6 
L.  ed.  738 ;  Hoof nagle  v.  Anderson,  7  WJ^i^^At* 
212,  6  L.  ed.  437. 

The  land  covered  by  the  homestead  of 
Scott  was  therefore  not  public  land  of  the 
United  States,  subject  to  entry  or  settle- 
ment.   For,  "in  no  just  sense  can  laisd  be 

fSec.  2289.  Every  person  who  is  the  head 
of  a  family  .  .  .  shall  be  entitled  to  enter 
one-quarter  section  ...  of  unappro- 
priated public  lands    .    .    .    , 

Sec.  2259.  Every  person  beinjr  the  head 
of  a  family  .  .  .  who  has  ma  Ir  or  here- 
after makes  a  settlement  in  person  on  the 
public  lands  subject  to  pre-emption,  and  who 
inhabits  and  improves  the  same,  and  who 
has  erected  or  shall  erect  a  dwelling  there- 
on, is  authorized  to  enter  with  the  register 
of  the  land  office  .  .  .  any  number  of 
acres  not  exceeding  160  .  .  .  upon  pay- 
ing to  the  United  States  the  minimum  price 
of  such  land. 

Sec.  2263.  Prior  to  any  entries  being  made 
under  and  by  virtue  of  the  provisions  of  § 
2259,  proof  of  the  settlement  snd  improve- 
ment thereby  required  shall  be  made  to  the 
satisfaction  of  the  register    .... 

Sec.  2264.  When  any  person  settles  or 
improves  a  tract  of  land  subject  at  the 
time  of  settlement  to  private  entrv,  and 
intends  to  purchase  the  same  under  the  pre- 
ceding provisions  of  this  chapter,  he  shall, 
within  thirty  days  after  the  date  of  such 
settlement,  file  with  the  register  of  the 
proper  district  a  written  statement,  de- 
scribing the  land  settled  upon,  and  declar- 
ing his  intention  to  claim  the  same  under 
the  pre-emption  law ;  and  he  shall,  moreover, 
within  twelve  months  after  the  date  of 
such  settlement,  make  the  proof,  affidavit, 
and  payment  hereinbefore  required.  If  he 
fails  to  file  such  written  statement,  or  to 
make  such  affidavit,  proof,  and  payment 
within  the  several  periods  named  above,  the 
tract  of  land  so  settled  and  improved  shall 
I  be  subject  to  the  entry  of  any  other  pur- 
chaser. 


1913. 


■aid  to  be  pmblie  lands  after  they  hkve 
been  entered  at  the  land  office  and  a  certifl- 
tate  el  entry  obtained.  If  public  land  be- 
fore the  fntry,  after  it  they  are  private 
property.*  Wisconsin  C.  R.  Co.  v.  Price 
County,  ISI  U.  S.  506,  33  L.  ed.  693,  10 
6up.  Ct  Sep.  341;  Svor  v.  Morris,  227 
U.  8.  SM-528,  57  L.  ed.  623-625,  33  Sup. 
Ct.  Rep.  385.  The  entry  by  Scott  withdrew 
^the  land  from  entry  or  settlement  by  any 
•  other,* and  segregated  the  quarter  section 
from  the  public  domain.  The  legal  title 
remained  in  the  government  until  patent 
issued;  but,  as  against  all  except  the  United 
States,  he  was  the  lawful  possessor,  clothed 
with  an  inceptive  title  (Sturr  v.  Beck,  133 
U.  S.  647,  549,  33  L.  ed.  764,  765,  10  Sup. 
Ct.  Rep.  350;  Bunker  Hill  &  S.  Min.  &  Con- 
centrating Co.  y.  United  States,  226  U.  S. 
550,  57  L.  ed.  346,  33  Sup.  Ct.  Rep.  138), 
which  entitled  him  to  maintain  suits  in 
equity  or  actions  at  law  to  obtain  redress 
for  a  violation  of  his  possessory  rights 
(Russian-American  Packing  Co.  v.  United 
SUtes,  199  U.  8.  577,  50  L.  ed.  315,  26  Sup. 
Ct.  Rep.  157).  The  homesteader  having 
thus  acquired  the  right  to  "treat  the  land 
as  his  own"  so  far  as  was  necessary  to 
carry  out  the  purposes  of  the  statute 
(Shiver  v.  United  States,  159  U.  S.  497,  40 
L.  ed.  232,  16  Sup.  (X.  Rep.  54),  it  is 
apparent  that  this  right  was  in  the  nature 
of  private  property,  and  entitled  to  protec- 
tion as  such.  Interference  with  the  pos- 
eession  of  the  homesteader  or  his  heirs  liv- 
ing on  land  thus  withdrawn  from  entry 
was  not  punishable  under  a  Federal  statute 
applicable  only  to  public  lands  subject  to 
entry. 

This  view  is  sustained  by  the  terms  of 
the  statute,  and  ie  in  accord  with  the  policy 
to  leave  the  protection  of  such  possessory 
claims  to  the  laws  of  the  several  states. 
Congress  could  have  legislated  so  as  to  make 
the  statute  applicable  until  patent  issued. 
But  instead  of  doing  so,  it  left  the  home- 
eteader  who  had  acquired  a  possessory  title 
to  avail  himself  of  the  same  rights  that 
were  open  to  others  holding  lands  by  title 
absolute  or  inchoate.  In  both  cases  there 
was  right  of  possession,  and  in  both  cases 
wrongs  against  possession  could  be  re- 
dressed. Such  seems  to  have  been  the 
practical  construction  of  the  statute  since 
its  passage,  twenty-ei^Iit  years  ago,  for 
we  are  cited  to  no  case  in  which  a  prose- 
eution  has  been  instituted,  in  a  Federal 
court,  against  one  interfering  with  the  pos- 
session of  a  homesteader  after  entry  and 
before  patent. 

Judgment  affirraed. 


SWIFT  T.  iCcPHERSOK. 

(23S  u.  S.  A) 
JOSEPH  SWIFT,  Plff.  4n  Err, 

v. 

DONALD  A.  Mcpherson. 


JUDOUENT  (§  570*)  —  Res  Judicata— Dis- 
missal. 

1.  A  decree  of  dismissal  was  not  k  final 

adjudication  upon  the  merits  that  plaintiff 
had  no  enforceable  rigbts  under  the  con- 
tract which  forms  the  basis  of  the  suit, 
where  it  was  rendered  after  a  demurrer  to 
the  bill  had  been  overruled,  and  defendant 
had  asked  leave  to  withdraw  his  affirmative 
defense,  offering  to  submit  to  a  decree  in 
plaintiff's  favor,  to  which  plaintiff  had  re- 
sponded bv  a  motion  to  aismiss  the  bill, 
asserting  in  such  motion  rights  under  the 
contract  which  provided  for  a  future  ad- 
justment of  profits  and  liabilities  whenever 
the  amount  of  profits  or  losses  should  ul- 
timately be  determined  by  a  sale  of  certaia 
land. 

[Bd.  Note.— For  other  cases,  see  Judgment.- 
Cent.  Dig.  Si  1028-1034,  1036-1040,  lU4i-10«,  1165; 
Dec.  Dig.  §  570.*] 

Constitutional  Law  (fi§  152,  315*)— Jubo- 
MKNT  (§  829*)— Dub  Process  of  Law  — 
Impaibino  Contbact  Obliqatzons  -^ 
Full  Faith  and  C&cdit. 

2.  The  refusal  of  a  state  court  to  treat 
a  decree  of  dismissal  in  a  Federal  court  as 
conclusive  of  a  point  which  had  been  left 
open  did  not  impair  tlie  obligation  of  that 
decree  as  a  contract,  nor  deny  the  full  faith 
and  credit  to  which  it  was  entitled,  nor 
deprive  the  defendant  of  it  as  property  with*, 
out  due  process  of  law. 

[B}d.  Note.— For  other  cases,  see  Constitutional 
Lav,  Cent.  Dig.  |fi  284.  521.  935.  937.  941.  947: 
Dec.  Dig.  H  162,  815 ;«  Judgment,  Cent.  Dig.  U 
1610-1515:    Dec.  Dig.   9  829.*]  ,      , 

[No.  77.) 

Argued  November  14,  1913.     Decided  JaU'* 

uary  6,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Dakota  to  review  a  de- 
cree which,  on  a  second  appeal,  afl^rmed  a' 
decree  of  the  Circuit  Court  of  Lawronce 
County,  in  tliat  state.  In  favor  of  plaintiff 
in  an  action  to  enforce  rigbts  under  a  con- 
tract relating  to  real  property.    Aflfirmed. 

See  same  case  below,  on  first  appeal,  22  S, 
D.  165,  133  Am.  St.  Rep.  907,  116  N,  W. 
76;  on  second  appeal,  27  S.  D.  296,  130 
N.  W.  768. 

Statement  by  Mr.  Justice  Lamar:  g 

I^IcPherson,  as  assignee  of  Miller,  brought* 
suit  against  Swift  in  a  circuit  court  of 
South  Dakota,  seeking  to  establish  his 
rights  to  an  undivided  one-half  interest  in 
certain  land  then  in  the  possession  of 
Swift.  The  defendant  denied  that  McPher- 
son  had  any  interest  in  the  property.  He 
further  claimed  that  MePherson  had  once 
before  brought  a  similar  suit  which,  after 
being  removed  to  the  circuit  court  of  the 
United  States,  had  been  dismissed,  and  that 
this  dismissal  finally  adjudicated  the  mat- 
ters at  issue  in  favor  of  Swift  and  against 


*For  ether  cases  see  same  topie  A  |  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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McPhenoB.  The  record  in  the  former  salt 
was  set  out  in  the  answer;  and  as  the 
pleadings  in  the  two  cases  both  deal  with 
the  same  matters,  it  will  conduce  to  brevity 
2  to  state  the  facts  in  narratire  form. 

•  *  Swift,  on  May  8,  1888,  purchased  a  tract 
of  land  in  Deadwood,  South  Dakota,  pay- 
ing therefor  $18,500,  and  taking  the  deed 
in  his  own  name.  Miller,  who  was  a  res- 
ident of  Deadwood,  had  been  active  in  se- 
curing the  land,  and,  on  May  14,  1888, 
Swift  and  he  made  a  contract  which  recited 
that  Miller  "had  purchased  the  land  for 
Swift  and  for  Joint  account."  For  his  ser- 
vices in  collecting  the  rents  and  looking 
after  the  property.  Miller  was  to  receive 
one  half  of  the  net  profits,  first  deducting 
8  per  cent  interest  on  the  purchase  price 
of  $18,600.  "In  consideration  of  Miller's 
agreement  to  pay  Swift  one  half  of  any 
ultimate  loss  that  might  accrue  on  said 
purchase.  Swift  agreed  that  Miller  should 
receive  one  half  of  the  profits  ultimately 
accruing  from  the  sale  of  the  prox>erty 
over  and  above  the  purchase  price,"— 
$18,500. 

Miller  died  January  12,  1891,  and  his 
administrator  obtained  an  order  for  the 
■ale  of  Miller's  Interest  in  the  land  de- 
scribed in  the  agreement  with  Swift.  After 
advertisement,  this  interest  was  sold  to 
McPherson  for  $5,005.  Thereupon,  on  May 
18,  1893,  McPherson  filed  in  the  state  court 
ft  bill  against  Swift,  which  was  removed 
to  the  United  States  circuit  court.  In  it 
McPherson  set  out  his  purchase  of  Miller's 
interest,  and  alleged  that  at  all  times  since 
Miller's  death,  the  land  could  have  been 
sold  for  a  sum  largely  in  excess  of  $18,500, 
but  that  Swift  had  neglected  to  sell  or  to 
account  for  the  rents  and  profits.  McPher- 
son, in  the  bill,  tendered  Swift  $9,250,  one- 
half  of  the  original  purchase  price,  and 
demanded  a  conveyance  and  an  accounting. 
Swift's  demurrer  having  been  overruled,  he 
answers,  alleging,  among  other  things, 
that  the  original  contract  had  been  fraudu- 
lently procured  by  Miller,  but  claiming 
that,  if  originally  valid,  it  was  a  mere  con- 
tract of  employment  which  had  been  revoked 
by  the  deatii  of  Miller,  and  which  therefore 
could  not  pass  to  McPherson  under  the  ad- 
ministrator's sale. 
S     A  replication  was  filed.     Several  terms 

*  passed  without*any  testimony  having  been 
taken,  and  Swift  finally  notified  McPherson 
that  he  would  accept  the  tender  of  $9,250, 
and  recognized  him  as  a  partner  and  joint 
owner  on  the  terms  stated  in  the  bill.  Mc- 
Pherson made  no  reply  to  this  offer,  and  { 
thereupon  Swift  filed  a  petition  in  the 
cause,  reciting  McPherson's  refusal  to  pay 
the  $9,250  tendered  in  the  bill,  renewed 
his  offer  to  accept  the  tender,  and  asked 


leave  to  withdraw  from  his  answer  those 
paragraphs  which  set  up  an  affirmative  de- 
fense, and  "to  submit  to  a  decree  in  plain- 
tiff's favor  on  such  terms  as  might  by  the* 
court  be  found  equitable  and  just." 

A  copy  of  this  petition  was  served  on 
McPherson,  who  was  required  to  show 
cause  why  it  should  not  be  granted. 

At  the  February  term  (1896)  McPherson 
appeared  in  person  and  by  his  solicitors, 
filed  a  response  under  oath,  in  which  he 
moved  the  court  to  dismiss  his  bill  of  com- 
plaint, stating  that  his  tender  had  been 
made  at  a  time  when  the  value  of  the  prop- 
erty was  such  that  it  could  have  been  sold 
at  a  price  to  net  a  profit;  that  Swift  had 
declined  to  accept  the  tender,  and  the 
property  was  now  much  depreciated  in 
value;  and  that  the  tender  had  been  with- 
drawn before  the  procurement  of  the  or- 
der to  show  cause.  McPherson's  response 
concluded  by  the  statement  that  "the  con- 
tract does  not  require  this  affiant  to  pay 
any  part  of  the  purchase  money  for  the 
property,  but  the  same  is  to  be  paid  at 
affiant's  option  out  of  the  proceeds  of  the 
sale;  and  while  he  was  willing  to  have 
paid  the  $9,250  at  the  time  the  tender  was 
made,  the  defendant's  refusal  for  an  un- 
reasonable time,  and  the  depreciation  of 
the  value  was  so  great  that  affiant  is  not 
willing  now  to  exceed  the  strict  letter  of 
the  contract  in  reference  to  the  mode  and 
manner  of  reimbursing  the  defendant  for 
the  original  purchase  price,  wherefore  he 
prays  the  court  to  discharge  the  order  to 
show  cause,  and  to  dismiss  the  complaint 
herein  as  prayed  for  in  this  motion." 

After  argument  by  counsel,  the  courtj 
made  an  order^reciting  that  "the  cause  com-* 
ing  on  to  be  heard  on  the  application  of 
Swift  for  leave  to  withdraw  pars.  13  and 
14  of  his  answer,  and  to  submit  to  a  decree 
in  plaintiffs  favor  on  such  terms  as  might 
be  equitable  .  •  .  and  the  resisting 
affidavit  of  the  plaintiff,  who,  at  the  same 
time,  by  his  solicitors,  moved  to  dismiss  the 
bill  •  .  .  and  the  court  having  heard 
the  matter  upon  the  affidavit,  bill  of  com- 
plaint, verified  answer,  and  replication,  it 
is  ordered  that  Swift's  application  be  de- 
nied, and  it  is  further  adjudged  and  de- 
creed that  this  suit  and  bill  of  complaint 

.  .  .  be  and  the  same  is  hereby  dis- 
missed, and  that  defendant  have  and  re- 
cover of  plaintiff,  McPherson,  the  costs  of 
this  suit."  The  defendant  excepted,  but  there 
is  no  record  of  any  appeal  having  been 
taken  by  Swift. 

In  June,  1901,  five  years  later,  McPherson 
brought  the  present  suit  in  the  state  court, 
alleging  that  Swift  had  collected  large 
sums  by  way  of  rent  on  the  land  and  the 
sale  of  lots,  which  sums  were  more  thaa 
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mfficient  to  reimlmne  Swift  for  the  pur- 
chase price  of  $18,500,  interest  and  expenses, 
and  that  upon  an  accounting,  McPherson 
would  be  entitled  to  one  half  of  these  net 
profits  and  to  an  undivided  one  half  of 
the  lots  remaining  unsold.  McPherson 
prayed  for  such  relief  and  for  partition. 

The  defendant  answered,  attacking  the 
Taliditj  of  the  contract.  He  also  set  out  the 
proceedings  in  the  former  suit,  and  pleaded 
that  decree  of  dismissal  by  the  United 
States  circuit  court  as  a  bar  to  the  present 
suit. 

Tlie  trial  resulted  in  Swift's  favor,  but 
the  decree  was  reversed  by  the  supreme 
court  of  the  state.  22  S.  D.  179,  133  Am. 
St  Rep.  907,  116  N.  W.  76.  On  the  second 
trial  the  court  found  that  there  had  been  no 
fraud  on  Miller's  part;  that  the  contract 
was  not  one  of  employment,  but  created  an 
interest  in  the  property  which  was  assign- 
able; that  McPherson  was  the  owner  there- 
of by  virtue  of  the  administrator's  sale; 
that  Swift  had  received  $103,436  from 
rental  and  sale  of  land,  and  *that  after 
proper  deductions  there  was  a  net  profit 
of  $22,374.  A  decree  was  thereupon  entered 
in  favor  of  McPherson  for  $11,187,  and  also 
for  an  undivided  one  half  of  over  100  city 
lots  remaining  unsold.  On  appeal  the  de- 
cree was  affirmed  (27  S.  D.  296,  130  N. 
W.  768),  and  the  case  was  then  brought 
here  by  writ  of  error. 

Messrs.  Edwin  Van  Oise,  William  H. 
Beck,  Frank  L.  Grant,  and  Philip  S.  Van 
Gise  for  plaintiff  in  error. 

Messrs.  Norman  T.  Mason,  Chambers 
Kellar,  and  James  G.  Stanley  for  defend- 
ant in  error. 

Mr.  Justice  Ijamar,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

In  the  record  there  are  sixty  assign- 
ments of  error,  involving  many  rulings  of 
the  trial  court  and  the  construction  of  the 
contract.  We  can  only  consider  those 
which  present  the  Federal  question  that, 
in  failing  to  sustain  the  plea  of  rea  judicata^ 
the  court  denied  plaintiff  a  right  arising 
under  the  laws  of  the  United  States.  The 
refusal  of  the  state  court  to  treat  the  decree 
of  the  United  States  court  as  a  bar  to  the 
present  action  is  said  to  have  impaired  the 
obligation  of  that  decree  as  a  contract: 
denied  the  full  faith  and  credit  to  which 
it  was  entitled,  and  deprived  Swift  of  it  a» 
property  without  due  process  of  law.  But 
all  these  contentions  finally  resolve  them- 
selves into  the  single  question  as  to  wheth- 
er the  diaraissal  was  on  the  merits,  finally 
adjudicating  that  McPherson  had  no  en- 
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forceable  rights  under  the  contract  which 
was  the  basis  of  that  suit. 

Ordinarily,  such  a  question  is  answered 
by  a  mere  inspection  of  the  decree, — ^the  g 
presumption  being  that  a^dismissal  in  equi-  * 
ty,  without  qualifying  words,  is  a  final  de- 
cision on  the  merits.  That  presumption  of 
finality,  however,  disappears  whenever  the 
record  shows  that  the  court  did  not  pass 
upon  the  merits,  but  dismissed  the  bill  be- 
cause of  a  want  of  jurisdiction,  for  want 
of  parties,  because  the  suit  was  brought 
prematurely,  because  the  plaintiff  had  a 
right  to  file  a  subsequent  bill  on  the  same 
subject-matter,  or  on  any  other  ground  not 
going  to  the  merits.  The  scope  of  such 
decree  must  in  all  cases  be  measured  not 
only  by  the  allegations  of  the  bill,  but  by 
the  ground  of  the  demurrer  or  motion  on 
which  the  dismissal  was  based.  Hughes 
V.  United  States,  4  Wall.  237,  18  L.  ed. 
305;  Vicksburg  v.  Henson,  231  U.  S.  259, 
68  L.  ed.  — ,  34  Sup.  Ct.  Rep.  95. 

From  an  examination  of  this  record  it 
is  evident  that  the  dismissal  by  the  United 
States  court  was  not  for  want  of  merit 
in  the  bill,  because  the  demurrer  had  al- 
ready been  overruled.  It  was  not  for  in- 
sufficiency of  the  testimony,  because  none 
had  been  taken  though  answer  and  replica- 
tion had  been  filed.  It  was  not  a  dismissal 
after  a  hearing  on  bill  and  answer  alone, 
for  the  defendant  was  asking  to  withdraw 
his  affirmative  defense,  and  insisting  that 
a  decree  be  entered  in  favor  of  McPherson. 
It  was  not  a  dbmissal  as  on  a  retrcunt,  for 
the  plaintiff  not  cmly  did  not  renounce  his 
cause  of  action,  but,  in  his  motion  asserted 
his  rights  under  a  contract  which  provided 
for  a  future  adjustment  of  profits  and  lia- 
bilities, whenever  the  amount  of  profits  or 
losses  was  ultimately  determined  by  the 
actual  sale  of  the  land. 

McPherson  seems,  at  first,  to  have  as- 
sumed that  it  was  not  necessary  to  wait 
until  the  property  had  been  sold,  but  that 
by  a  then  present  pa3rment  of  $9,250,  he 
could  at  once  acquire  title  to  an  undivided 
half  interest  in  the  lots.  His  tender  of 
that  sum  was,  however,  declined  by  Swift, 
who,  a  year  or  more  later,  finally  decided 
to  accept  the  money,  and  asked  that  a 
decree  be  entered  in  McPherson's  favor,  g 
McPherson  then  refused  to  pay  what*  he  * 
had  previously  offered,  explaining  in  his 
response  to  Swift's  motion,  that  since  the 
rejection  of  the  tender  the  land  had  de- 
creased in  value,  and  asserting  that  he  was 
not  then  willing  to  do  more  than  was  re- 
quired by  the  contract, — ^under  which  he 
could  wait  until  the  ultimate  sale  of  the 
property  to  determine  what,  if  an3rthing, 
he  was  bound  to  pay.  He  thereupon 
"moved   the  court  to  dismiss   the  bill,  as 
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prayed  for  in  this  motion."     The  motion 
was  granted,  and  Swift  excepted. 

The  record  presented  an  unusual  and 
somewhat  ludicrous  shifting  of  positions, — 
with  the  defendant  insisting  that  a  decree 
be  entered  against  himself;  the  complainant 
resisting  a  decree  in  his  favor;  and  the 
defendant,  with  no  cross  bill  filed,  excepting 
to  a  dismissal.  Of  course,  this  reversal  of 
position  does  not  change  the  legal  effect 
of  the  decree,  but  it  serves  to  emphasize  the 
fact  that  it  was  not  a  decree  against  plain- 
tiff on  the  merits,  but  one  based  on  Mc- 
Pherson's  motion  which  asserted  a  contract 
fixing  liability  and  giving  him  rights  de* 
.pendent  on  the  ultimate  outcome  of  the  in- 
vestment. The  court  did  not  decide  what 
-those  rights  were,  nor  did  it  adjudicate  that 
a  suit  to  enforce  them  could  not  thereafter 
be  filed.  The  decree,  not  being  on  the  mer- 
its, could  not  be  a  bar  to  such  subsequent 
suit  in  a  state  or  United  States  court  (Tex- 
MM  Cotton  Products  Co.  v.  Stames,  128 
Fed.  183).  The  refusal  to  treat  the  de- 
cree as  conclusive  of  a  point  which  had 
been  left  open  did  not  deprive  Swift  of 
any  Federal  right,  and  the  judgment  of  the 
Supreme  Court  of  South  Dakota  must  be 
.affirmed. 


(m  u.  s.  708) 

MARY  P.  RAINEY,  as  Administratrix  of 
the  Estate  of  David  L.  Rainey,  Deceased, 

V. 

W.  R.  GRACE  &  COMPANY. 

Clerks  of  Coubts  (§  62*)— Clerk's  Fees 
FOB  Printing  Uecobd. 

The  clerk  of  a  Federal  circuit  court  of 
appeals  can  make  no  char/;e  for  preparini; 
-for  the  printer,  the  record  on  an  appeal  from 
A  final  decree  of  a  district  court,  or  for  index- 
ing the  same,  or  for  supervising  the  printing 
and  distributing  the  copies,  by  virtue  of 
the    fee   bill    prescribed   for    such    services 
by  the  Federal  Supreme  Court  under  the 
authority  of  the  act  of  February  19,  1897 
(29  Stat,  at  L.  636,  chap.  263,  U.  8.  Comp. 
'Stat.  1901,  p.  657),  where,  conformably  to 
the  act  of  February  13,  1911   (36  Stat,  at 
L.  901,  chap.  47,  U.  8.  Comp.  Stat.  Supp. 
1911,  p.  275),  the  appellant  has  caused  the 
transcript  of  record  to  be  printed  and  index- 
ed, under  a  rule  of  the  district  court,  and  has 
caused  to   be  filed  with  the  clerk  of  the 
4!ircuit  court  of  appeals  twenty-five  printed 
copies  thereof,  since  this  later  statute  by 
implication  sets  aside  the  fee  bill  author 
ized  by  the  former  statute,  so  far  as  it  fixan 
the  fee  which  the  clerk  of  the  circuit  court 
of  appeals   may   charge   for  such    services. 

[Bd.    Note.— For   other   cassB,    see    Clerks    of 
.Courts.  Cent  Dig.  in  78.  79;    Deo.  Dig.  |  62.«] 

[No.  119.] 

•Submitted  December  9,  1913.    Decided  Jan- 

uarv  6,  1914. 


ON  A  CERTlFICAltB  from  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  presenting  questions  as  to  whether 
the  fee  of  the  clerk  of  a  circuit  court  of  ap- 
peals for  preparing  the  record  on  appeal 
or  writ  of  error  for  the  printer,  and  for  in- 
dexing the  same,  supervising  the  printing, 
and  distributing  the  copies,  was  abolished 
by  the  act  of  February  13,  1911  (36  Stat, 
at  L.  901,  chap.  47,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  276),  permitting  the  printing  of 
the  transcript  under  the  rules  of  the  court 
below.     Answered  in  the  afiirmative. 

The  facts  are  stated  in  the  opinion. 

Mr.  lil'illlam  H.  Gorham  for  Mary  F« 
Rainey. 

No  appearance  for  W.  R.  Grace  ft  Com? 

o 
*Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

This  case  is  here  on  certificate  from  the 
circuit  court  of  appeals  for  the  ninth  cir- 
cuit. The  facts  stated  show  that  the  appel- 
lant caused  fifty  or  more  copies  of  the 
apostles  on  appeal  in  an  admiralty  case  to 
be  printed  under  the  1st  section  of  the  aet 
of  Congress  of  February  13,  1911  (86  Stat, 
at  L.  901,  chap.  47,  U.  S.  Comp.  Stat.  Su]^. 
1911,  p.  275).  The  appeal  was  tak^n  from 
the  district  court  of  the  United  States  for 
the  western  district  of  Washington,  and  the 
copies  of  the  apostles  were  printed  and 
indexed  under  a  rule  of  that  court  adopted 
June  13,  1911,  in  pursuance  ol  the  act  of 
February  13,  1911.  In  due  time  the  ap- 
pellant filed  one  Qf  the  printed  copies,  certi- 
fied by  the,  clerk,  and  under  the  seal  of  the 
court  below,  in  the  circuit  court  of  appeals, 
and  moved  that  court  to  hear  the  case  with- 
out the  payment  by  the  appellant  of  the 
fees  of  the  clerk  of  the  circuit  court  of 
appeals  for  indexing  the  record,  as  pre- 
scribed by  §  9  of  rule  23  of  that  court,  and 
without  the  payment  by  the  appellant  of 
the  fees  of  the  clerk  for  indexing  the 
record  and  distributing  copies,  as  provided 
in  that  section.    Section  9  provides: 

*1n  bXI  cases,  including  cases  in  which  lo 
the  record   may  have  been  printed   under  ^ 
the  act  of  Congress  approved*February  18,  • 
1911,  or  otherwise,  the  fee  of  the  clerk  of 
this  court  for  performing  the  services  here- 
in required  shall  be  twenty-five  cents  for 
each  printed  page  of  the  record  and  index, 
as  provided  by   law." 

On  this  statement  the  circuit  court  of 
appeals  certifies  to  this  court  two  ques- 
tions, namely: 

"1.  When  the  appellant  in  a  cause  in  ad- 
miralty causes  to  be  printed  and  presented 
to  this  court  under  said  act  of  February 
13,  1911,  printed  copies  of  the  apostles 
on   appeal,  each   of  which  copies  containa 


*For  other  cases  see  same  topic  A  9  nttmbbb  In  Dec.  A  Am.  Dlg«.  1907  to  date.  A  Rep'r  Indexes 
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a  printed  indot  of  the  oontenta  thereof,  and 
is  prepared  and  printed  under  a  rale  of 
tlie  lower  court  adopted  in  pursuance  of 
■aid  aety  is  this  court  authorized  to  hear 
and  determine  the  cause  on  such  o^^ies, 
and  to  dispense  with  the  requirement  of  the 
payment  of  fees  to  the  clerk  of  this  eoort 
by  the  appellant,  as  prescribed  by  §  0  of 
rule  23  of  this  oourt,  which  is  the  fee  bill 
prescribed  on  February  28, 1898,  by  the  Su* 
preme  Court  under  the  act  of  Congress  of 
February  19,  1897  (29  Stat,  at  L.  536, 
ehap.  263,  U.  S.  Comp.  Stat.  1901,  p.  557), 
which  provides  ss  a  f ee  for  'preparing  the 
record  for  the  printer,  indexing  the  same, 
supervising  the  printing  and  distributing 
the  copies,  for  each  printed  page  of  the 
rec<Nrd  and  index,  twenty-five  cents'  7 

'^2.  Does  the  1st  section  of  the  act  of 
Congress  of  February  13,  1911  (36  Stat 
at  Lw  901,  chap.  47,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  275  )*;  set  aside  by  implication 
said  fee  bill  so  prescribed  by  the  Supreme 
Court,  which  is  referred  to  in  the  first 
question  herein  certified?'' 

The  answer^  to  these  question  requires  a 
construction  of  the  act  of  Congress  of  Feb- 
ruary 13,  1911,  whidi  is,  in  part,  as  .fol- 
lows: 

'That  in  any  cause  or  proceeding  where- 
in the  final  judgment  or  decree  is  sought 
to  be  reviewed  ogd  appeal  to,  or  liy  writ 
of  error  from,  a  United  States  circuit 
court  of  appeals,  the  appellant  or  plain- 
tiff in  error  shall  cause  to  be  printed 
^  under  such  rules  as  the  lower  court  shall 
g  prescribe,  and  shall  file  in  the  office  of 
«  the  clerk  of  such  circuit*court  of  appeals 
at  least  twenty  days  before  the  case  is 
called  for  argument  therein,  at  least  twenty- 
five  printed  transcripts  of  the  record  of  the 
lower  court,  and  of  such  part  or  abstract 
of  the  proofs  as  the  rules  of  such  circuit 
court  of  appeals  may  require,  and  in  such 
form  as  the  Supreme  Court  of  the  United 
States  shall  by  rule  prescribe,  one  of  which 
printed  transcripts' shall  be  certified  under 
the  hand  of  the  clerk  of  the  lower  court  and 
under  the  seal  thereof,  and  shall  furnish 
three  copies  of  such  printed  transcript  to 
the  adverse  party  at  least  twenty  days  be- 
fore such  argument:  Provided,  lliat  either 
the  court  below  or  the  circuit  court  of  ap- 
peals may  order  any  original  document  or 
other  evidence  to  be  sent  up  in  addition  to 
the  printed  copies  of  the  record,  or  in  lieu 
of  printed  copies  of  a  part  thereof;  and 
no  written  or  typewritten  transcript  of  the 
record  shall  be  required." 
And  a  construction  of  the  act  requires  a 
consideration  of  prior  statutes  on  the  sub- 
ject. On  February  19,  1897  (29  Stat,  at 
L.  636,  chap.  263,  U.  S.  Comp.  Stat.  1901, 
p.  557,  Congress  passed  an  act  amending 


the  circuit  court  of  appeals  act  of  Biareh 
3,  1891  (26  Stat  at  L.  826,  chap.  517» 
U.  S.  Comp.  Stat  1901,  p.  547),  providing: 
"  The  costa  and  fees  in  each  circuit  court 
of  appeals  shall  be  fixed  and  established 
by  said  court  in  a  table  of  fees,  to  be  adopt- 
ed within  three  months  after  the  passage 
of  this  act:  Provided,  That  the  costa  and 
fees  so  fixed  by  any  court  of  appeals  shall 
not,  with  respect  to  any  item,  exceed  the 
costa  and  f^es  now  charged  in  the  Supreme 
Court.'  Each  circuit  court  of  appeals  shall^ 
within  three  months  after  the  fixing  and 
establishing  of  costs  and  fees  as  aforesaid, 
transmit  said  table  to  the  Chief  Justice  of 
the  United  States,  and  within  one  year 
thereof  the  Supreme  Court  of  the  United 
States  shall  revise  said  table,  making  the 
same,  so  far  as  may  seem  just  and  reason- 
able, uniform  throughout  the  United  States^ 
The  table  of  fees,  when  so  revised,  shall  |. 
thereupon  be  in  force  for  each  circuit"  g 
*0n  February  28,  1898,  this  court,  by  order,* 
fixed  a  table  of  fees  and  costs  in  the  cir- 
cuit courts  of  appeals,  one  paragraph  pro- 
viding: 

"Preparing  the  record  for  the  prints, 
indexing  the  same,  supervising  the 
printing  and  distributing  the  copies, 
for  each  printed  page  of  the  record 

and    index    $0.25" 

Til  is  is  the  charge  provided  tor  in  rule 
23  of  the  circuit  court  of  appeals  referred 
to  in  the  certificate. 

Before,  the  passage  of  the  act  of  Feb- 
ruary 13,  1911,  the  clerks  of  the  district 
and  circuit  courta.  charged  for  a  transcript 
of  the  record  in  preparing  the  case  for  re- 
view .in  the  circuit  court  of  appeals,  which 
transcript  was  usually  written  or  type- 
written, and  not  required  te  be  printed, 
the  fee  for  such  service  being  fixed  (§  828y 
Rev.  Stat  U.  S.  Comp.  Stat  1901,  p.  635). 
The  printing  was  done  under  the  super- 
vision of  the  clerk  of  the  circuit  court  of 
appeals  after  the  allowance  of  appeal  or 
writ  of  error  under  the  regulations  above 
set  forth. 

In  this  state  of  the  law,  Congess  came 
to  deal  with  the  subject  in  the  act  of  Feb- 
ruary 13,  1911.  The  act  is  entitled:  "An 
Act  to  Diminish  the  Expense  of  Proceed- 
ings on  Appeal  and  Writ  of  Error  or  of 
Certiorari;"  and  especially  when  read  in 
the  light  of  the  report  of  the  chairman  of 
the  Judiciary  Committee  in  the  House, 
which  accompanied  ita  introduction  into 
that  body,  shows  that  ita  main  purpose 
is  to  reduce  the  expense  of  records  upon 
which  cases  may  be  taken  to  and  consideied 
in  the  circuit  courta  of  appeals  and  this 
court.  This  was  to  be  accomplished  by  dis- 
pensing with  a  written  or  typewritten  tran- 
script of  the  record  of  the  lower  court,  and 
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substituting  therefor  a  certified  eopy  of  the 
printed  record,  other  copies  of  which  should 
be  available  for  use  in  the  further  consid- 
eration of  the  case  in  the  appellate  courts. 
With  these  ends  in  view  the  act  provides 
that  the  appellant  or  plaintiff  in  error  shall 
cause  to  be  printed  under  such  rules  as  the 
o  lower  court  (the  circuit  or  district  court) 
•  shall* prescribe,  and  shall  file  in  the  ofiice 
of  the  clerk  of  the  circuit  court  of  appeals, 
twenty-five  printed  transcripts  of  the  record. 
The  form  in  which  the  transcript  shall  be 
printed,  the  act  provides,  shall  be  prescribed 
by  this  court,  which,  on  March  13,  1911, 
made  the  following  order: 

"It  is  ordered  by  the  court  that  the  pro- 
visions of  rule  31  of  the  rules  of  this 
court  shall  apply  to  all  records  to  be  printed 
as  provided  in  the  act  of  Congress  entitled, 
'An  Act  to  Diminish  the  Expense  of  Pro- 
ceedings on  Appeal  and  Writ  of  Error  or 
of  Certiorari,'  approved  February  13,  1911." 
Rule  31  prescribes: 

"All  records,  arguments,  and  brief  s,  print- 
ed for  the  use  of  the  court,  Inust  be  in 
such  form  and  size  that  they  can  be  con- 
veniently bound  together,  so  as  to  make 
an  ordinary  octavo  volume;  and,  as  well  as 
all  quotations  contained  therein,  and  the 
covers  thereof,  must  be  printed  in  clear  type 
(never  smaller  than  small  pica)  and  on  un- 
glazed  paper." 

Section  2  of  the  act  provides  for  the 
use  of  such  printed  transcripts  of  the  record, 
should  the  case  be  taken  from  the  circuit 
court  of  appeals  to  this  court.  The  evident 
purpose  of  the  act  is  therefore,  among  other 
things,  to  save  expenses  incurred  under  the 
former  system  in  printing  records,  the 
clerks'  fees  for  supervising,  etc. 

In  view  of  this  history  of  the  legislation 
and  its  manifest  purposes  we  think  that, 
when  the  court  below  by  its  rule  had,  as 
in  the  present  case,  provided  for  the  print- 
ing and  indexing  of  the  record,  which  had 
been  done,  and  the  printed  transcript  had 
been  filed  under  the  statute  with  the  clerk 
of  the  circuit  court  of  appeals,  no  fee  for 
the  like  service  can  be  charged  by  the  clerk 
of  the  circuit  court  of  appeals.  To  permit 
this  would  be  subversive  of  the  purposes 
of  the  statute  and  a  continuance  of  the 
system  which  the  act  was  designed  to 
change. 
c  It  is  true  that  there  is  no  express  repeal 
•"  of  the  act  of  •February  19,  1897,  granting 
authority  to  this  court  to  fix  the  fees  in 
the  circuit  courts  of  appeals,  under  which 
the  rule  referred  to  in  the  certificate  was 
adopted,  and  under  which  it  is  contended 
by  the  clerk  of  the  circuit  court  of  appeals 
he  is  entitled  to  a  fee  for  indexing,  etc., 
and  under  which  rule,  if  the  clerk  performs 


any  of  the  services  designated,  ha  is  en- 
titled to  the  entire  fee  (Bean  ▼.  Patterson, 
no  U.  S.  401,  28  li.  ed.  190,  4  Sup.  Ct. 
Rep.  23).  It  is  equally  true  that  repeals 
by  implication  are  not  favored,  and  that  it 
is  only  in  eases  of  clear  inconsistdncy  that 
a  later  act  will  ba  held  to  repeal  a  former 
one  on  the  same  subject.  We  think  that 
in  the  present  case  clear  inconsistency 
exists,  and  that  the  rule  invoked  in  the 
certificate  of  the  circuit  court  of  appeals 
cannot  stand  consistently  with  the  act  of 
Congress  of  February  13,  1911,  on  the  same 
subject.  See  King  v.  Cornell,  106  U.  S. 
395,  27  L.  ed.  60,  1  Snp.  Ct.  Rep.  312. 

It  may  also  be  true  that  the  supervisicm 
by  clerl^  of  the  circuit  courts  of  appeals 
will  tend  to  uniformity  oi  printing,  better 
indexing,  and  oonaequent  greater  facility  in 
hearing  cases  upon  appeal  and  writ  of  error. 
But  Congress,  with  full  authority,  has  regu- 
lated the  matter,  and  it  is  the  duty  of  the 
courts  to  enforce  the  l^islation  with  a 
view  to  effecting  the  purposes  for  which  it 
was  enacted. 

We  are  therefore  of  the  opinion  that  the 
later  act,  that  of  February  13,  1911,  repeals 
the  table  of  fees  as  to  the  fees  of  the  clerk 
of  the  circuit  court  of  appeals  in  the  case 
mentioned  under  the  facts  certified.  It  fol- 
lows that  the  first  question  certified  by  the 
Circuit  Court  of  Appeals  must  be  answered 
in  the  affirmative,  and  the  second  question 
also  in  the  affirmative  so  far  as  the  fee  in 
question  to  the  clerk  of  the  Circuit  Court 
of  Appeals  is  involved. 

It  is  so  ordered. 


(281  U.  S.  710) 

ALBERT  B.  CAMERON,  Petitioner, 

V. 

UNITED  STATES. 

Bankruptcy  {\  236*)  —  Bxaicination  of 
Dankkupt— Necessity  of  Adjudication 
—"IN  Pbocess  of  Adminibtbation." 
1.  The  examination  of  a  bankrupt  under 
oath  could  be  ordered  by  a  court  of  bank- 
ruptcy upon  the  application  of  the  re- 
ceiver, although  the  adjudication  in  bank- 
ruptcy had  not  then  been  made,  since  the 
estate  must,  nevertheless,  be  regarded  as 
then  "in  process  of  administration,"  within 
the  meaning  of  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  552,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3430),  §  21a,  empow- 
ering a  court  of  bankruptcy  to  order  the 
examination  of  a  bankrupt  whose  estate  is 
in  process  of  administration,  which  section 
must  be  read  in  connection  with  §  7,  subd. 
9,  authorizing  the  examination  of  the  bank- 
rupt at  such  other  times  than  the  first 
meeting  of  creditors  as  the  court  may  di- 
rect. 

(Bd.  Note.->For  other  cases,   see  Bankruptcy. 
Cent.  Dig.  68  393,  194 ;    Dae.  Dig.  8  2S6.*J 


*For  other  cases  see  same  topic  A  8  nttmbsb  In  Dae.  A  Am.  Dies.  HOT  to  data,  A  Rap'r  Indexes 


1013. 


CAMERON  ▼.  UNITED  STATES. 


S45 


Pbbjubt  (S  15*)— DErENSEs— Pkivilege  — 

IMHUHITT— PKBJUBT  BT  BANKBUPT. 

2.  The  immunity  clause  in  the  bankrupt 
act  of  July  1,  1898,  $  7,  subd.  0,  that  no 
testimony  given  by  the  bankrupt  under  the 
command  of  that  section  shall  oe  offered  in 
•eTidence  against  him  in  any  criminal  pro- 
ceeding, does  not  bar  a  criminal  prosecution 
for  perjury  for  false  swearing  when  giving 
such  testimony. 

[Bd.  Note.— For  otker  obsm^  see  Perjwy.  Cent 
Diff.  I  62;    Dec.  Dig.  I  1S.*J 

Witnesses  ({  2S3*)— Self-Cbiminatiow  — 
Statutory  Immuwity— Repeal. 

3.  The  repeal  of  U.  S.  Rev.  Stat,  f  860, 
U.  S.  Comp.  Stat.  1901,  p.  661,  after  the 
inciiminatinff  testimony  was  given,  does 
not  deprive  tne  witness  of  the  immunity  af- 
forded by  that  section  against  the  use  in 
evidence  of  such  testimony  in  any  criminal 
proceeding. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
€3ent.  Dig.  SS  1000-1014 ;    Dec.  Dig.  8  293.*] 

PftBJUBT  (I  32*>— EVIDENOE— SELF-GBIMIN- 
ATION— STATUTOBY   IlUCUinTY. 

4.  The  right  to  use  the  previous  testimony 
of  the  accused  for  any  legitimate  purpose  in 
establishing  a  charge  of  perjury  committed 
when  so  testifying  was  saved  by  the  pro- 
Tiso  to  the  immunity  provisions  of  U.  S. 
Bev.  Stat.  §  860,  U.  S.  Comp.  Stat.  1901, 
p.  661,  that  "this  section  shall  not  exempt 
any  party  or  witness  from  prosecution  and 
punishment  for  perjury  committed  in  dis- 
-covering  or  testifying  as  aforesaid,"  and  the 
use  of  such  testimony  is  therefore  not 
limited  to  proving  that  it  was  in  fnct  given. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  S9  108-116;    Dec  Dig.  |  82.* j 

Pebjuby    (I  82*)— Evidence— Pbivilbgk— 

IMMUIOTY— PEBJUBY  BY  BaNKBUPT. 

5.  The  immunity  afforded  bv  U.  S.  Rev. 
fitat.  §  860,  U.  S.  Comp.  Stat/l901,  p.  661, 
Against  the  offering  in  evidence  against  the 
Jiocnsed  in  any  criminal  proceeding  of  any 
previous  testimony  given  by  him,  provided 
-that  "this  section  shall  not  exempt  any 
party  or  witness  from  prosecution  and  pun- 
ishment for  perjury  committed  in  discov* 
erin^  or  testifying  as  aforesaid,"  prevents 
the  introduction  in  evidence  on  the  prosecu- 
tion of  a  bankrupt  for  having  committed 
perjury  both  before  the  referee  and  before 
a  special  examiner  and  commissioner  of  the 
testimony  given  in  one  examination  which 
<doe8  not  tend  to  establish  perjury  on  that 
-occasion,  in  order  to  establish  the  perjury 
allied  to  have  been  committed  In  the 
-other  proceeding. 

[Ed.  Note.~For  other  cases,  see  Perjury,  Gent. 
Dig.  SS  108-116;    Dec.  Dig.  9  SI**] 

[No.  166.1 

Argued    October   21,    1913.     Decided   Jan- 
uary 5,  1914. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  judgment 
which  affirmed  a  eonviction  of  perjury  in 


the  Circuit  Court  for  the  Southern  District 
of  New  York.    Reversed. 

See  same  case  below,  113  C.  C.  A.  20,  192 
Fed.  548. 

The  facts  are  stated  in  the  opinion. 

Mr.  Howard  S.  Gana  for  petitioner. 

Assistant  Attorney  General  Denlson  and 
Mr.  Francis  H.  McAdoo  for  respondent.     ^ 

*Mr.  Justice  Bay  delivered  the  opinion  of* 
the  court: 

This  is  a  writ  of  certiorari  to  the  cir-^ 
cuit  court  of  appeahi  for  the  second  circuit,  j^ 
The  case  concerns  a^prosecuUon  commenced* 
in  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York  by 
the  finding  of  two  indictments  against  the 
petitioner   herein,   charging   perjury   in   a 
bankruptcy  proceeding.    Upon  trial  the  de- 
fendant, Cameron,  was  convicted  and  sen- 
tenced, and  upon  writ  of  error  the  Judg^ 
ment  of  the  circuit  court  was  affirmed  by 
the  circuit  court  of  appeals,  113  C.  C.  A. 
20,  192  Fed.  548. 

The  first  indictment,  after  setting  forth 
the  proceedings  in  bankruptcy  against  the 
Knickerbocker  Piano  Company,  of  which  the 
defendant  was  president  and  treasurer,  al« 
leged  that  he,  upon  inquiry,  under  oath 
before  a  special  examiner  and  conunissioner, 
appointed  under  §  21a  of  the  bankruptcy 
act,  prior  to  adjudication,  testified: 

''First.  That  he,  the  said  Albert  B. 
Cameron,  the  aforesaid  witness,  shortly 
prior  to  the  filing  of  the  aforesaid  petition 
in  bankruptcy  against  the  said  Knicker- 
bocker Piano  Company,  had  sold  a  num- 
ber of  pianos  to  William  C.  Smith,  the 
petitioner  in  bankruptcy  aforesaid. 

"Second.  That  he,  the  said  Albert  B. 
Cameron,  the  witness  aforesaid,  had  a  con- 
versation with  the  said  William  C.  Smith, 
concerning  the  sale  to  him  of  pianos  by 
him,  the  said  Albert  B.  Cameron. 

"Third.  That  he,  the  said  Albert  B. 
Cameron,  the  aforesaid  witness,  had  sold 
to  the  said  William  C.  Smith,  eight  pianos 
for  the  sum  of  $668." 

And  it  alleged  that  the  defendant  thereby 
committed  perjury. 

By  the  second  indictment  the  defendant 
is  said  to  have  committed  perjury  in  a 
proceeding  before  the  referee  in  testifying: 

"First.  That  he,  the  said  Albert  B. 
Cameron,  had  not  been  able  to  obtain  the 
address  of  the  said  William  C.  Smith,  and 
had  never  known  the  said  address.  ^ 

"Second.  That    he,    the    said    Albert    B.^^ 
Cameron,  had* had  a  conversation  or  con-* 
versations  with  the  said  William  C.  Smith 
in    regard    to    his,    the    said    William    C. 
Smith's,   buying  pianos   of  and   from  the 
said  alleged  bankrupt." 

The  two  indictments  were  consolidated* 


*For  other  cases  see  same  topic  A  9  numbbb  In  Dec.  A  Am.  DIffs.  190T  to  date,  ft  Rep'r  Indexes 
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and,  the  defendant  pleading  not  gnilty,  trial 
was  had,  and  a  yerdlot  of  guilty  returned 
upon  which  judgment  waa  rendered. 

The  petitioner  contends  that  the  hank- 
niptcy  act  does  not  authorize  the  proceed- 
ing before  the  commissioner  prior  to  the 
adjudication.  The  record  discloses  that  a 
receiver  had  been  duly  appointed  of  the 
assets  and  effects  of  the  bankrupt,  and  that 
he  had  applied  to  the  court  under  §  21a 
of  the  bankruptcy  act  of  1898  [30  Stat,  at 
L.  652,  chap.  541,  U.  S.  Comp.  Stat.  1001, 
p.  3430]  for  an  order  requiring  the  bank- 
rupt, its  officers  and  directors,  to  appear 
before  a  special  examiner  and  commissioner, 
to  be  examined  concerning  the  property  of 
the  bankrupt  and  the  acts  and  conduct  of 
its  officials.  The  court  made  the  order  re- 
quested, and  appointed  the  special  examiner 
and  commissioner,  before  whom  Cameron 
appeared  and  testified,  giving,  in  the  course 
of  his  examination,  the  testimony  charged 
in  the  first  indictment  to  be  false.  This 
proceeding  was  prior  to  the  adjudication 
in  bankruptcy,  which  followed  a  few  days 
later.  Whether  the  examination  of  Camer- 
on upon  oath  at  that  stage  of  the  pro- 
ceedings was  authorized  by  the  bankruptcy 
act  depends  upon  a  construction  of  clause 
a,  §  21,  of  the  act,  which  provides,  in  part, 
as  follows: 

"A  court  of  bankruptcy  may,  upon  appli- 
cation of  any  officer,  bankrupt,  or  creditor, 
by  order  require  any  designated  person,  in- 
cluding the  bankrupt  and  his  wife,  to  ap- 
pear in  court  or  before  a  referee  or  the 
judge  of  any  state  court,  to  be  examined 
concerning  the  acts,  conduct,  or  property 
of  a  bankrupt  whose  estate  is  in  process  cf 
administration  under  this  act."  [As  amend- 
ed, 32  Stat,  at  L.  708,  chap.  487,  §  7,  U. 
S.  Comp.  Stat.  Supp.  1011,  p.  1408.] 
The  controversy  is  over  the  meaning  of 
k*  the  phrase,  "a  bankrupt  whose  estate  is  in 
H  process  of  administration  under  this  act." 
*  The  construction  of  this  provision* differs 
in  the  Federal  courts,  some  of  them  having 
held  that  there  can  be  no  such  examination 
until  after  adjudication,  as  it  is  only  then 
that  the  bankrupt  can  be  subjected  to  such 
proceeding.  Of  this  class  are  Skubinsky  v. 
Bodek,  24  L.R.A.(N.S.)  085,  07  C.  C.  A. 
116,  172  Fed.  332,  10  Ann.  Cas.  1035; 
Podolin  V.  McGettigan,  113  C.  C.  A.  688, 
103  Fed.  1021;  Re  Thompson,  170  Fed. 
874;  Re  Davidson,  158  Fed.  678;  Re  Cren- 
shaw, 155  Fed.  271.  To  the  opposite  view 
are  Re  Fixen  &  Co.  06  Fed.  748;  Re  Fleisch- 
er, 161  Fed.  81;  Ex  parte  Bick,  155  Fed. 
008;  Wechsler  v.  United  States,  86  C.  C.  A. 
37,  158  Fed.  570;  United  States  v.  Liber- 
man,  176  Fed.  161.  We  are  of  opinion 
that  the  estate  was  in  process  of  administra- 
tion at  the  time  when  the  examination  be- 


fore the  commissioner  was  ordered,  and 
the  teatimony  of  Cameron  given.  This 
court  has  decided  that  the  filing  of  the 
petition  in  bankruptcy  operates  to  place 
the  property  of  the  alleged  bankrupt  in 
ouatoduL  legiSf  and  prevents  any  creditor 
from  attaching  it;  and,  although,  by  the 
terms  of  the  act,  the  estate  does  not  vest 
in  the  trustee  until  the  date  of  the  adjudi- 
cation, it  is  placed  at  the  time  of  the  filing 
of  the  petition  undCr  the  control  of  the 
court  with  a  view  to  its  ultimate  distribu- 
tion  among  creditors.  Acme  Harvester  Co. 
V.  Beekman  Lumber  Co.  222  U.  S.  300,  307^ 

56  L.  ed.  208,  213,  32  Sup.  Ct.  Rep.  06; 
and  see  Mueller  v.  Nugent,  184  U.  S.  1,  14^. 
46  L.  ed.  405,  411,  22  Sup.  Ct.  Rep.  260; 
Everett  v.  Judaon,  228  U.  S.  474,  478,  470^ 

57  L.  ed.  027,  020,  46  L.R.A.(N.S.)  154,. 
33  Sup.  Ct.  Rep.  568.  And  this  is  true,, 
notwithstanding,  as  contended  by  the  peti- 
tioner, that  should  the  attempt  to  obtaini 
an  adjudication  of  bankruptcy  fail  upoi^ 
the  subsequent  hearings,  the  receivership' 
would  necessarily  be  vacated  and  the  prop- 
erty turned  back  to  the  alleged  bankrupt. 

In  order  to  arrive  at  the  true  meaning 
of  S  21a  other  •  provisions  aa  well  as  the> 
purpose  of  the  act  must  be  had  in  view. 
The  object  of  the  examination  of  the  bank- 
rupt and  other  witnesses  to  show  the  con- 
dition of  the  estate  is  to  enable  the  court  to 
discover  its  extent  and  whereabouts,  and  to 
come  into  possession  of  it,  that  the  rights aQ^ 
of   creditors   may   be  preserved.     If   suchgl 
examination  is  postponed*until  after  adjudi-* 
cation,  which  may  not  take  place  for  at 
least  twenty  days,  within  which  the  bank- 
rupt   in    involuntary   bankruptcy   is   given 
leave  to  appear  and  plead,  the  estate  may 
be  concealed  and  disposed  of,  and  the  pur- 
pose of  the  act  to  hold  it  and  to  distribute 
it  for  the  benefit  of  creditors  defeated.    The 
importance  of  sucli   early  examination   of' 
bankrupts  was  emphasized  in  Re  Fleischer, 
151  Fed.  81.     By  subdivision  0  of  §  7  of 
the  act,  it  is  provided  that  the  bankrupt 
shall,  "when  present  at  the  first  meeting  of 
his  creditors,  and  at  such  other  times  as 
the  court  shall  order,  submit  to  an  exami- 
nation   concerning    the    conducting   of   his^ 
business,  the  cause  of  his  bankruptcy,  his- 
dealings  with  his  creditors  and  other  per- 
sons,  the  amount,  kind,  and  whereabouts 
of  his  property,  and,  in  addition,  all  mat- 
ters which  may  affect  the  administration 
and  settlement  of  his  estate."    Here  is  found* 
authority  to  examine  the  bankrupt  at  such 
other  times  than  the  first  meeting  of  credit- 
ors as  the  court  may  direct.     This  section 
should  be  read  with  §  21a,  and  throws  light 
upon  its  proper  construction.    In  this  case 
the  petitioner  had  invoked  the  juriBdietioii> 
of  the  oourty  a  receiver  bad  been  appoiateAt 
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to  take  possesBion  of  the  property,  the  court 
was  8o  far  in  possession  of  it  as  to  pre- 
Tent  other  courts  from  seizing  it,  and  thus 
defeating  the  bankruptcy  jurisdiction.  We 
are  of  opinion  that  the  estate  was  then  in 
process  of  administration,  and  the  exami- 
nation ordered  was  within  the  jurisdiction 
•of  the  court. 

Other  questions  in  the  case  relate  to  al- 
leged Tiolations  of  immunity  afforded  the 
-defendant  under  statutes  of  the  United 
States,  which  were  invoked  by  him  at  the 
trial  in  the  circuit  court.  Records  were 
there  offered  in  eridence  showing  the  testi- 
rvaonj  given  by  Cameron  before  the  exami- 
>ner  and  before  the  referee.  Cameron 
-claimed  that  this  testimony  was  incompe- 
tent  for   the  purpose  of  establishing   his 

^  guilt  beyond  showing  that  it  was  in  fact 

^  given. 

•    ^  Counsel  for  petitioner  relies  upon  the  im- 
munity clause  of  §  7  of  the  bankruptcy  act, 
and  upon  §  860  of  the  Revised  Statutes  ( U. 
6.  Comp.  Stat.  1901,  p.  601)  in  force  at  the 
-time  the  testimony  was  given,  but  repealed 
.by  the  act  of  May  7,  19X0  (36  Stat,  at  L. 
352,  chap.  216,  U.   S.  Comp.  Stat.  Supp. 
1011,  p.  272).    Section  7,  subdivision  9,  of 
-the  bankruptcy  act,  cited  above,  concludes: 
"But  no  testimony  given  by  him  shall  be 
^offered    in    evidence    against    him    in    any 
criminal  proceeding."    This  section  was  be- 
fore this  court,  so  far  as  the  immunity  pro- 
vided is  concerned,  in  Glickstein  v.  United 
States,   222   U.   8.   139,  56  L.  ed.   128,  32 
*6up.  Ct.  Rep.  71,  where  it  was  held  not  to 
>prevent  a  prosecution  for  perjury  in  the 
giving  of  testimony  by  a  bankrupt,  and  the 
immunity  was  held  to  apply  to  past  trans- 
-  actions    concerning    which    the    bankrupt 
might  be  examined.  In  the  opinion  in  .that 
-case,   Edelstein    v.   United    States    (circuit 
-eonrt   of   appeals   for   the  eighth  circuit) 
9  L.R.A.(N.S.)    236,  79  C.  C.  A.  328,  149 
Fed.  636,  which  had  held  that  the  words 
**any    criminal    proceeding"    in   which    im- 
munity  is   provided   are   limited   to   such 
■  eriminal  proceedings  as  arise  out   of  the 
-conduct  of  the  bankrupt's  business  or  the 
disposition  of  his  property,  etc.,  concerning 
which  he  may  be  examined,  was  cited  with 
.approval.    In  Ensign  v.  Pennsylvania,  227 
U.  8.  592,  600,  67  L.  ed.  658,  662,  S3  Sup. 
Ct  Rep.  321,  it  was  held  that  full   effect 
could  be  given  to  the  immunity  provision  by 
confining  it  to  the  testimony  given  under 
subdivision  9,  to  which  it  was  immediately 
subjoined.     As  the  present  prosecution  was 
based  upon  alleged  false  swearing  in   the 
course  of  the  bankruptcy  proceedings,  §  7 
of  the  bankruptcy  act  can  have  no  applica- 
T  iion. 

PetitioBsr  also  invokes  the  protection  of 


§  860  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  661),  which  reads: 

"K'o  pleeuling  of  a  party,  nor  any  dis- 
covery or  evidence  obtained  from  a  party 
or  witness  by  means  of  a  judicial  proceed- 
ing in  this  or  any  foreign  country,  shall 
be  given  in  evidence,  or  in  any  manner  used 
against  him  of  his  property  or  estate,  in 
any   court   of   the   United   States,   in   any^ 
criminal  proceeding,  or  for  the  enforcement^ 
of    any»  penalty    or    forfeiture:    Provided,* 
that  this  section  shall  not  exempt  any  party 
or   witness   from   prosecution   and   punish- 
ment for  perjury  committed  in  discovering 
or  testifying  as  aforesaid." 

The  government  contends  that  the  subse- 
quent repeal  of  this  section  deprives  the 
petitioner  of  the  immunity  afforded.  We 
cannot  agree  with  this  contention.  It  would 
be  subversive  of  principles  of  right  and  jus- 
tice to  give  such  effect  to  a  statute  upon 
the  protection  of  which  the  petitioner  had 
the  right  to  rely  at  the  time  when  called 
upon  to  testify  in  the  bankruptcy  court,  and 
in  consequence  ef  which  he  may  be  pre- 
sumed to  have  given  his  testimony.  A 
retrospective  operation  of  statutes  is  not  to 
be  given  except  in  clear  cases,  unequivocal- 
ly evidencing  the  legislative  intent  to  that 
effect  Union  P.  R.  Co.  v.  Laramie  Stock 
Yards  Co.,  231  U.  S.  190,  199,  58  L.  ed.  — , 
34  Sup.  Ct.  Rep.  101,  and  previous  cases 
in  this  court,  cited  in  the  opinion  in  that 
case.  Summers  v.  United  States,  231  U.  S. 
92,  58  L.  ed.  — ,  34  Sup.  Ct  Rep.  38.  In  the 
absence  of  a  clearly  expressed  legislative  in- 
tent to  the  contrary,  the  court  will  presume 
that  the  law-making  power  is  acting  for  the 
future,  and  does  not  intend  to  impair  obli- 
gations incurred  or  rights  relied  upon  in 
the  past  conduct  of  men  when  other  legis- 
lation was  in  force.  White  v.  United  States, 
191  U.  8.  545,  652,  48  L.  ed.  295,  298,  24 
Sup.  Ct  Rep.  171. 

The  circuit  court  of  appeals  in  the  in- 
stant case  was  of  opinion  that  the  petitionee 
was  entitled  to  the  immunity  afforded  in 
§  860  of  the  Revised  Statutes  (U.  8.  Comp. 
Stat  1901,  p.  661),  but  failed  to  find  in 
the  record  any  instance  of  its  violation. 
Section  860  by  its  express  terms  does  not 
exempt  a  party  from  prosecution  for  per- 
jury committed  in  testifying  in  the  in- 
stances named.  It  was  held  in  Glickstein 
V.  United  States,  supra,  of  §  7  of  the  bank- 
ruptcy act,  that  this  immunity  was  not 
intended  to  put  a  premium  upon  perjury 
by  giving  protection  against  the  use  of 
the  testimony  in  prosecutions  for  that 
crime;  and  we  cannot  agree  with  petitioner's 
contention  that  the  use  of  such  testimony  is  ei 
limited  to  proving  that^it  was  in  fact  given.* 
In  prosecutions  for  perjury  the  statute  saved 
the  right  to  use  such  testimony  for  any 
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legitimale  purpose  in  establithing  the 
charge  made.  While  this  is  true,  the  stat- 
ute by  its  terms  protects  the  party  from 
the  use  of  such  testimony  in  any  court  of 
the  United  States  in  any  criminal  proceed- 
ing. 

The  subsequent  prosecution  of  Cameron 
for  perjury  in  the  two  bankruptcy  proceed- 
ings was  a  criminal  proceeding  in  a  court 
of  the  United  States,  and  the  testimony 
given  in  the  one  banlcruptcy  proceeding,  not 
tending  to  establish  perjury  in  that  proceed- 
ing, should  not  have  been  received  to  estab- 
lish the  crime  charged  in  the  other  proceed- 
ing. In  this  case  it  will  be  noted  from  the 
statement  already  made,  that  the  indict- 
ment based  upon  the  testimony  before  the 
referee  charged  that  Cameron  falsely  swore 
that  he  had  not  been  able  to  obtain  and 
had  never  known  the  address  of  William 
C.  Smith,  the  man  with  whom  it  was 
charged  the  fraudulent  transactions  regard- 
ing the  pianos  were  had.  In  the  first  in- 
dictment based  upon  the  testimony  before 
the  commissioner,  there  is  no  such  charge. 
The  government  having  put  in  evidence  the 
proceedings  before  the  referee  showing  that 
Cameron  there  testified  that  he  did  not 
know  Smith's  address,  and  that  he  was  not 
acquainted  with  hia  f lieads,  and  that  he  did 
not  know  anyone  who  knew  him,  the  record 
of  Cameron's  testimony  before  the  commis- 
sioner was  offered  in  evidence,  and,  over 
specific  objections  calling  attention  to  the 
lack  of  such  charge  in  the  first  indictment 
based  on  the  proceedings  before  the  com- 
missioner, the  government  was  permitted 
to  read: 

''Q.  Did  you,  shortly  prior  to  the  filing 
of  the  petition,  sell  some  pianos  and  realize 
cash  on  them? 

"A.  Yes,  I  did. 

"Q.  To  whom  were  they  sold? 
ei      "A.  They  were  sold  to  W.  C.  Smith. 
^      "Q.  Where  is  his  place  of  business? 
*  *  ''A.  He  is  not  in  business. 

"Q.  Who  is  he? 

'*A.  Why,  an  acquaintance  of  mine. 

**Q.  Where  does  he  live? 

"A.  On  St.  Nicholas  avenue,  I  don't  re- 
call the  address. 

"Q.  What  number? 

"A.  I  don't  remember. 

"Q.  Between  what  streets? 

"A.  Above  125th. 

"Q.  Is  it  an  apartment  or  a  private 
house  ? 

"A.  Why,  I  think  just  a  furnished  room, 
or  rooms." 

Mr.  McManus:  I  object  to  this  as  im- 
material and  not  within  the  issues.  There 
is  no  allegation  in  the  indictment,  or  the 
assignment  of  perjury,  as  to  the  all^;ed 
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address  of  William  C.  Smith,  and  in  the 
proceedings  before  the  commissioner — 

Mr.  Smith:  I  am  reading  so  the  jury 
will  get  some  sort  of  a  comprehensive  idea 
as  to  what  the  man  testified  to.  This  is 
the  beginning  of  this  alleged  transaction 
with  William  C.  Smith. 

The  Court:    Cut  it  down  closer. 

Mr.  Smith:  I  have  cut  it  down  to  about 
two  pages. 

Objection  overruled.  Exception  by  de> 
fendant. 

Mr.  Smith  (reading) : 

"Q.  How  long  have  you  known  him? 

"A.  Oh,  three  or  four  years. 

"Q.  Do  you  know  whether  he  is  employed 
by  anybody? 

''A.  Yes,  sir,  but  I  don't  know  where. 

"Q.  You  haven't  any  idea  in  what  capa-^ 
city  he  is  employed? 

"A.  No. 

'Q.  <How  often  do  you  meet  him? 

A.  Not  very  often. 

^Q.  How  often  did  you  meet  him  befort 
this  last  transaction?  9^ 

"A.  Oh,  two  or  three  times.  S 

*"Q.  Hoy  long  do  you  know  him?  • 

"A.  Three  or  four  years,  I  think. 

Mr.  McManus:  This  is  another  line,  sul^ 
ject  to  the  last  exception. 

"Q.  Where  did  you  first  meet  him? 

"A.  New  York. 

*'Q.  Where? 

<'A.  I  don't  recall  that. 

''Q.  Do  you  know  anybody  else  other  than 
yourself  who  knows  Mr.  Smith? 

''A.  He  has  a  number  of  friends. 

''Q.  Do  you  know  of  anybody? 

"A.  My  brothers. 

"Q.  Outside  of  your  family? 

"A.  No. 

"Q.  Is  he  related  to  you? 

"A.  No. 

"Q.  Is  he  related  to  any  member  of  your 
family  ? 

"A.  No. 

''Q.  Do  you  know  how  he  can  be  located  t 

"A.  Why,  yes,  I  could  get  hold  of  him. 

"Q.  How  could  you  get  hold  of  him  to- 
day? 

"A.  I'd  go  and  ask  my  brother. 

"Q.  You  think  he  could  give  you  the 
address? 

'A.  Yes,  sir,  I  think  so. 
Q.  Did  you  send  to  Mr.  Smith  to  come 
to  the  place  and  buy  some  pianos? 

''A.  I  had  to  sell  some  pianos  to  get 
some  money. 

'Q.  Where  did  you  send  to  get  him? 
'A.  I  got  him  through  my  brother." 
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The  effect  of  this  testimony  was  to  dis- 
tinctly contradict  the  testimony  which 
Cameron  had  given  before  the  referee,  and 
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which  was  the  subject-matter  of  the  indict- 
mrjit  baaed  on  the  proceedings  before  that 
^  oflieer.  It  did  not  tend  to  establish  the 
{J  cfetfoga  growing  out  of  his  testimony  before 
*  tta  Mimnissioner,  which  related  solely  to 
tta  iala  of  pianos  and  conversations  between 
Gameron  and  Smith  concerning  the  sales. 
The  district  attorney  contended  that  this 
testimony  was  competent  in  order  that  the 
jury  might  get  some  sort  of  comprehensive 
Idea  as  to  what  the  man  testified  to,  and, 
in  view  of  that  statement  and  the  expressed 
view  of  the  court  that  anything  that  threw 
light  on  the  event  was  admissible,  the  testi- 
mony was  admitted.  It  is  contended  that 
it  was  competent  as  showing  the  relations 
0f  Cameron  to  Smith  and  to  identify  Smith, 
hut  there  was  no  question  in  the  case  as  to 
who  Smith  was.  He  was  a  witness  called 
to  establish  the  charge  of  perjury,  and  he 
was  the  person  with  whom  it  was  charged 
the  fraudulent  dealings  in  pianos  were  had 
by  the  bankrupt.  The  testimony  offered  as 
to  what  Cameron  swore  to  before  the 
examiner,  while  not  tending  to  establish  the 
charge  of  perjury  based  upon  testimony 
in  that  instance,  did  contradict  the  testi- 
mony which  he  had  given  before  the  referee, 
and  directly  tended  to  establish  the  charge 
under  that  indictment.  We  think  to  per- 
mit the  use  of  the  testimony  for  that  pur- 
pose was  to  permit  the  testimony  given  in 
the  one  instance  to  be  used  in  a  criminal 
proceeding  based  upon  testimony  given  in 
the  other  instance,  and  therefore  to  violate 
tha  immunity  given  in  §  860  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901,  p. 
061),  then  in  force. 

Other  errors  are  alleged,  and  it  is  con- 
tended that  there  was  no  adequate  proof 
of  the  charges  made,  but  these  questions 
were  submitted  to  the  jury  and  cannot  be 
re-examined  here.  We  are  of  the  opinion 
that  error  was  committed  in  the  use  given 
to  the  testimony  taken  before  the  com- 
missioner in  the  manner  we  have  stated, 
and  for  that  reason  the  judgment  of  the 
Circuit  Court  of  Appeals,  affirming  the  con- 
viction of  Cameron  in  the  court  below, 
should  be  reversed. 

Reversed  and  remanded  to  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York. 


(231  U.  S.  725) 

GEORGE  W.  RADFORD,  Plff.  in  Err., 

v. 

liARY  D.  MYERS,  Executrix  of  the  Estate 
of  Elijah   E.  Myers,  Deceased. 

JuBGiONT  (i  663*)— Bb8  Judicata— Kat- 

TKHB  GOUOLUDSD. 

An  order  in  an  action  on  a  claim  under 
a  contract,  a  one-half  interest  in  whioh 


plaintiff  had  assigned  to  his  attorney  by 
way  of  securitv,  having  previously  assigned 
the  other  one-half  interest  to  his  son,  who 
in  turn  assigned  his  interest  to  such  at- 
torney, which  upholds  the  assignment  from 
the  son,  who  had  intervened  and  procured 
the  payment  into  court  of  one  half  of  the 
amount  of  recovery,  and  which,  dismissing 
the  son's  claim,  awards  to  the  attorney  the 
fund  in  court,  is  not  res  judicata  as  between 
the  father  and  the  attorney  as  to  the  for- 
mer's right  to  the  one-half  interest  as- 
signed by  the  son,  and  therefore  does  not 
bar  a  suit  by  the  father  to  compel  the  at- 
torney to  account  for  the  proceeds  of  the 
judgment  in  his  hands,  on  the  theory  that 
such  attorney  held  the  same  in  trust  un- 
der an  agreement  to  pay  over  the  balance 
remaining  after  discharging  any  indebted- 
ness on  account  of  loans,  costs,  and  serv- 
ices. 

IBA,  Note.— For  other  cases,  mo  Judgment, 
Cent.  Dig.  S5  1002,  1008,  1010,  1014;  Dec  Dig.  S 
563.*] 

[No.  261.] 

Submitted  December  3,  1913.    Decided  Jan- 
uary 5,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Wayne  County  in  that  state  in 
favor  of  plaintiff  in  a  suit  by  a  client  to 
compel  his  attorney  to  account  for  the  pro- 
ceeds of  a  judgment  in  his  hands.  Af- 
firmed. 

See  same  ease  below,  167  Mich.  135,  132 
N.  W.  660. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  A.  E.  Weadock  for  plain- 
tiff in  error. 

No  appearance  for  defendant  in  error,     t. 

*Mr.  Justice  Bay  delivered  the  opinion  of* 
the  court: 

Elijah  E.  Myers  brought  this  suit  in  the 
circuit  court  of  Wayne  county,  state  of 
Michigan,  against  George  W.  Radford,  the 
plaintiff  in  error  herein,  for  an  account- 
ing and  for  a  decree  for  the  balance  due 
him  from  a  judgment  in  a  suit  of  the 
former  in  which  the  latter  acted  as  one  of 
his  attorneys  and  received  the  amount  of 
the  judgment.  Myers  having  died  during 
the  pendency  of  the  action,  it  was  revived 
in  the  name  of  his  executrix,  the  defendant  g^ 
in  error.  The  decree  of  the  circuit  court  ing 
favor  of  the*def endant  in  error  was  affirmed  * 
by  the  supreme  court  of  the  state  of  Michi- 
gan (167  Mich.  135,  132  N.  W.  550,  and 
the  case  comes  here  on  error. 

The  record  discloses  that  Myers  had 
entered  into  a  contract  with  the  county  of 
Luzerne,  state  of  Pennsylvania,  to  furnish 
the  plans  and  specifications  for  a  court- 
house, and  had  certain  daimt  against  the 


•For  other  cases  see  same  topic  A  I  mncnna  in  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


250 


84  SUPRSME  OOyBT  BJEPORTEK. 


Oor.  TebMt 


county  arising  therefrom.  Counsel  had 
been  employed  and  suit  commenced,  but 
little  progress  made.  Myers  had  assigned  a 
one-half  interest  in  the  contract  to  his  son, 
George  W.  Myers.  In  this  state  of  affairs 
the  elder  Myers  employed  the  plaintiff  in 
error,  who  had  theretofore  been  his  attor- 
ney, and  to  whom  he  was  indebted,  to 
prosecute  the  courthouse  claim.  To  secure 
his  indebtedness  to  Hadford,  Myers  assigned 
his  remaining  one-half  interest  in  the  claim 
to  the  plaintiff  in  error.  Later,  April  2, 
1000,  George  W.  Myers  assigned  his  one- 
half  interest  to  the  plaintiff  in  error,  the 
latter  to  account  to  him  for  the  proceeds 
after  deducting  a  $1,000  attorney's  fee  and 
one  half  of  the  costs,  to  which  assignment 
Elijah  £.  Myers  gave  his  written  assent; 
and  shortly  thereafter,  April  11,  1900, 
Qeorge  W.  Myers,  in  consideration  of  $150, 
transferred  his  interest  in  his  prior  assign- 
ment and  in  tne  assignment  from  his  father 
to  him  to  the  plaintiff  in  error. 

The  plaintiff  in  error  engaged  local  coun- 
sel in  Pennsylvania,  who  commenced  suit 
in  the  United  States  circuit  court  for  the 
middle  district  of  Pennsylvania,  and  prose- 
cuted the  courthouse  claim  to  a  successful 
termination  (Myers  ▼•  Luzerne  County,  124 
Fed.  436).  Thereupon  George  W.  Myers 
intervened  in  that  suit,  setting  up  his  right 
to  one  half  of  the  judgment,  claiming  that 
his  assignment  to  Radford  had  been  fraudu- 
lently obtained;  and  one  half  of  the  amount 
of  the  judgment  was  paid  into  court.  Upon 
the  petition  of  the  plaintiff  in  error  to  re- 
^move  the  money,  the  jurat  of  which  was 
g  signed  by  Elijah  S.  Myers,  the  court  decreed 
*  that  the^assignment  was  valid,  and  awarded 
the  fund  to  Radford,  and  dismissed  George 
W.  Myers's  claim. 

Elijah  E.  Myers  thereafter  brought,  this 
suit,  alleging,  among  other  things,  that  Rad- 
ford, on  April  11,  1900,  acting  on  his  be- 
half, purchased  the  one-half  interest  as- 
signed by  him  to  George  W.  Myers,  and  that 
at  that  time  it  was  distinctly  understood 
and  agreed  between  the  plaintiff  in  error 
and  himself  that  the  one-half  interest  so 
purchased,  with  the  one-half  interest  as- 
signed by  him  to  Radford,  should  be  held 
as  security  for  the  payment  of  all  his  in- 
debtedness to  Radford  for  loans  and  serv- 
ices, and  for  the  payment  of  the  $160  given 
by  Radford  to  George  W.  Myers,  and  all 
costs  in  the  litigation  of  the  courthouse 
claim,  and  that,  after  deducting  such 
amounts  from  the  judgment  collected,  the 
plaintiff  in  error  should  pay  the  balance 
to  him.  The  plaintiff  in  error  contended 
that  the  judgment  in  the  United  States 
circuit  court  was  re«  judicata  as  to  his 
right  to  the  one-half  interest  in  the  court- 
boose  elaim  assigned  to  bim  by  George  W. 


Myers.    He  further  alleged,  however,  thaV 
notwithstanding  his  absolute  ownership  of' 
the  George  W.  Myers  one-half  interest,  be 
purchased  it  with  the  distinct  intention  that- 
lie  would  apply  for  the  benefit  of  Elijah  E. . 
Myers  the  balance,  if  he  succeeded  in  col- 
lecting  the   claim,   after   paying   expenses 
and  services  and  all  Myers's  indebtedness  to 
him.     But,  he  alleged,  he  did  not  intend 
to  waive  his  right  as  absolute  owner,  er 
allow  Myers  to  dictate  the  amount  of  ex- 
penses, services,  or  indebtedness.    The  cir- 
cuit court  entered  a  decree  for  the  balance 
due  Myers. 

The  supreme  court  held  that  the  assign- 
ment of  April  2,  1900,  was  merged  in  l^e 
assignment    of    April    11,    1900,    and   also 
held  that  the  Federal  decision  in  Pennsyl- 
vania had  not  determined  tliat  the  trust 
relation  between  the  plaintiff  in  error  and 
Elijah    E.   Myers,  had    terminated;    as    to 
which  holdings  the  plaintiff  in  error  assigns^ 
error,  upon  the  failure  of  the  supreme  court  ^ 
to  give  due  credit  in  those* respects  to  the* 
judgment  of  the  United  States  circuit  court. 

From  the  foregoing  statement  it  is  evi- 
dent that  the  sole  Federal  questicm  in- 
volved arises  from  the  alleged  denial  in  the 
judgment  of  the  supreme  court  of  Michigan 
of  due  effect  to  the  judgment  rendered  in  the 
United  States  circuit  court  in  Pennsylvania, 
which  is  relied  upon  by  the  plaintiff  in  error 
as  rea  judicata  of  the  matters  in  contro- 
versy. Whether  such  effect  was  given  a* 
the  former  judgment  required  presents  a 
Federal  question  for  determination.  Nar 
tional  Foundry  k  Pipe  Works  v.  Ocont# 
Water  Supply  Co.  183  U.  S.  216,  233,  45 
L.  ed.  167,  169,  22  Sup.  Ct.  Rep.  111.  To 
determine  this  issue  we  examine  the  judg- 
ment in  the  former  caae,  the  pleadings  filed 
and  the  issues  made,  and,  if  necessary  to 
elucidate  the  matters  decided,  the  opinion 
of  the  court  which  rendered  the  judgment. 
National  Foundry  k  Pipe  Works  v.  Oconta 
Water  Supply  Co.  supra,  234,  and  previous 
cases  in  this  court  therein  cited. 

As  the  suit  in  the  Michigan  court  wa» 
not  upon  the  identical  cause  of  action  liti- 
gated in  the  United  States  circuit  court,  the 
estoppel  operates  only  as  to  matters  in 
issue  or  points  controverted  and  actually 
decided  in  that  suit.  Cromwell  v.  Sac 
County,  94  U.  S.  351,  24  L.  ed.  195 ;  South- 
ern P.  R.  Co.  v.  United  Stotes,  168  U.  8. 
1,  60,  42  L.  ed.  355,  377,  18  Sup.  Ct  Rep. 
18;  Troxell  ▼.  Delaware,  L.  &  W.  R,  Co. 
227  U.  S.  434,  440,  67  L.  ed.  586,  689,  33 
Sup.  Ct.  Rep.  274. 

Applying  these  familiar  principles,  how 
stands  the  present  case?    The  elder  Myera 

I  brought  this  suit  upon  the  theory  that  tba 
amount  of  the  judgment  which  bad  been 
paid  OTor  to  Radford  en  Auguot  f2,  190S» 
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which  the  supreme  eonrt  of  Michigan  found 
was  $12,711.23,  was  held  in  trust  and  to 
be  accounted  for  by  Radford  to  him  because 
ef  the  agreement  set  up  in  the  complaint 
in  the  state  court,  already  referred  to.    The 
record   of  the   proceedings   in   the  United 
Btatea  circuit  court  shows  that  one  half 
•f  the  money  due  upon  the  claim  of  Elijah 
v^R-  Myers  against  lAizeme  county  had  been 
Spaid    into    court   in   the   original   suit   of 
*  Myers   against   Luzerne   county.  ^  Radford 
had  filed  a  petition  asking  for  the  payment 
of  the  money  to  him  as  the  owner  of  the 
judgment.    George  W.  Myers,  as  respondent, 
filed   an   answer,   claiming  the  amount  in 
court,  and  attacking  his  assignment  to  Rad- 
ford.    It  was  upon  that  petition  and  an- 
swer   and    testimony    that    the    case   was 
heard  and  the  following  order  made: 
"In   the  United   States  Circuit  Court  for 
ihe  Middle  District  of   Pennsylvania, 
'Tebruary  Term,  1903. 
"No.  8. 
"Elijah  R.  Myers 

T. 

''County  of  Luzerne. 
^Tn  the  Matter  of  Petition  of  George  W. 

Radford  to  Take  Money  Out  of  Court. 
'"At  a  Session  of  said  Court  Held  at  Scran- 
ton,  in  said  district,  on  the  31st  Day  of 
July,  One  Thousand  Nine  Hundred  and 
Three. 
^"Present:  Honorable  R.  W.  Archbald,  Dis- 
trict Judge. 

"Hie  above  matter  having  heretofore  been 
lieard  upon  said  petition,  answers,  and 
proofs,  and  the  same  having  been  argued 
hj  counsel  for  petitioner,  as  well  as  for  the 
respondent,  respectively,  and  due  consider- 
mtion  had  thereon,  it  is  now  ordered,  ad- 
judged, and  decreed  that  the  assignment 
from  respondent  to  petitioner  of  the  11th 
•day  of  April,  one  thousand  nine  hundred, 
is  valid,  and  an  absolute  assignment  of  all 
the  interest  of  said  respondent  in  the  said 
contract  between  Elijah  E.  Myers  and  the 
«ounty  commissioners  of  Luzerne  county  of 
date  February  22,  1895,  and  that  the  fund 
in  court  be  awarded  to  petitioner,  George 
W.  Radford;  and  that  the  claim  of  George 
W.  Myers,  respondent,  be  dismissed,  with 
costs  to  be  taxed  against  said  respondent." 
A  reading  of  this  order,  which  is  said 
to  embody  the  Federal  judgment  relied  up- 
on by  the  plaintiff  in  error  as  res  judicata 
^of  the  present  controversy,  shows  that  the 
gonly  matter  adjudged  concerned  the  assign- 
•  ment  from  the  •  respondent  (George  W. 
Myers)  to  tne  petitioner  (Radford),  of 
date  the  11th  day  of  April,  1900,  the  court 
holding  that  it  was  an  absolute  assign- 
ment of  the  interest  of  the  respondent  in 
the  contract  between  Elijah  E.  Myers  and 
the  county  of  Luzerne,  awarding  the  fund 


in  court  (which  was  one  half  of  that  re- 
eovery)  to  the  petitioner,  and  decreeing 
that  the  tUim  ci  the  respondent  be  dis- 
missed and  that  he  pay  all  th«  oosts.  Cer- 
tainly there  is  nothing  in  that  judgment 
to  conclude  the  present  suit  in  the  state 
court  between  Elijah  E.  Myers  and  Rad- 
ford. The  proceeding  in  the  United  States 
circuit  court  in  Pennsylvania  is  specifically 
limited  to  the  controversy  between  Radford 
and  the  respondent  in  that  proceeding, 
George  W.  Myers.  If  there  could  be  any 
doubt  as  to  the  effect  of  the  order,  the 
opinion  of  Judge  Archbald,  found  in  the 
record,  shows  how  the  matter  was  regarded 
by  him.  The  opinion  recites  that,  a  ver- 
dict having  been  rendered  in  favor  of 
Elijah  B.  Myers,  because  of  a  controversy 
with  respect  to  one  half  of  it,  leave  of 
court  had  been  given  to  pay  one  half  of 
the  judgment  into  court,  and  that  the  pe« 
titioner,  Radford,  and  George  W.  Myers,  by 
each  of  whom  ownership  was  asserted,  by 
pleadings  and  proof,  had  submitted  the 
matter  to  that  court,  and  that  it  had  juris- 
diction tb  determine  to  whom  the  fund  be* 
longed.  After  referring  to  the  original  eon« 
tract  and  the  various  steps  to  collect  the 
money  from  the  county  of  Luzerne  and  the 
assignment  of  a  one-half  interest  from  the 
elder  Myers  to  his  son  in  1896,  Judge  Arch- 
bald said: 

"Col.   Mfers  explained  to  Mr.   Radford 
that  one  half  the  contract  had  already  been 
assigned  to  George,  and  it  was  recognized 
that  if  he  held  on  to  the  assignment  there 
would    be    little,    if   anything,    coming   to 
Col.  Myers  after  he  had  settled  with  Rad- 
ford.    But  it   was   stated  by   Col.  Myers 
that  the  assignment  was  without  consider* 
ation,  and  if  he  succeeded,  as  he  hoped,  in^ 
getting  George  to  surrender  it,  then  Rad-g 
ford  was  to  account  to  him  for  that* interest* 
also,  after  deducting  for  expenses  and  serv- 
ices.   The  trust  relation  so  established  still 
continues." 

The  opinion  then  goes  on  to  consider 
elaborately  the  claim  of  George  W.  Myers 
to  the  one-half  interest  paid  into  court,  as 
against  Radford,  and  finds  that  the  as- 
signment of  April  11,  1900,  was  a  valid 
sale  from  George  W.  Myers  to  Radford,  and 
that  the  assignment  was  absolute  in  form, 
and  intended  by  George  W.  Myers  as  a 
complete  disposition  to  Radford  for  $160 
of  the  one-half  interest  derived  from  his 
father.  The  judge  concludes  his  opinion  by 
directing  that  an  order  be  drawn,  award- 
ing the  fund  to  Radford,  and  dismissing 
the  claim  of  George  W.  Myers,  with  costs. 
Thereupon  the  order  which  we  have  already 
set  forth  was  made. 

The  fact  that  the  order  was  made  in  an 
intervention  in  the  original  suit  of  Myers 


84  SUPREME  GOXJRX  KEPORTER. 


OOT.  Tbim» 


T.  Luzerne  Coiinty,  and  that  Myera  verified 
the  petition  filed  bj  Radford,  aaking  to 
have  the  fund  in  court  paid  over  to  the 
latter,  did  not  raiee  anj  issue  between  Eli- 
jah E.  Myers  and  Radford  as  to  the  al- 
leged agreement  that  Radford  should  ac- 
count to  Myers  for  the  fund.  And  the  fact 
that  both  Elijah  E.  Myers  and  Radford 
were  parties  in  the  same  suit  did  not  have 
the  effect  to  submit  the  controversy  made 
in  the  present  litigation  to  the  decision 
of  the  United  States  circuit  court.  Judg- 
ments become  estoppels  because  they  affect 
matters  upon  which  the  parties  have  been 
heard  or  have  had  an  opportunity  to  be 
heard,  but  are  not  conclusive  upon  matters 
not  in  question  or  immateriaL  Reynolds  v. 
Stockton,  140  U.  S.  264,  268,  260,  35  L.  ed. 
464,  468,  469,  11  Sup.  Ct.  Rep.  773. 

It  seems  very  clear  that  there  was  noth- 
ing in  this  proceeding,  in  the  issues  made 
or  the  judgment  rendered,  that  in  any  wise 
concluded  the  right  of  Elijah  E.  Myers  to 
bring  suit,  which  he  subsequently  prose- 
cuted in  the  state  court,  calling  upon  Rad- 
ford for  an  accounting  eonceming  the  pro- 
ceeds of  the  judgment  in  his  hands. 

Judgment  of  the  Suprone  Court  of 
Michigan  affirmed. 


(231  U.  3.  681) 

GEORGE  E.  TINKER,  Plff.  In  Err., 

V. 

MIDLAND  VALLEY  MERCANTILE  COM- 
PANY. 

Indians  (i  33*)— Consideration  fob  In- 
dian NOTB— BUBDEN  OF  PbOOF. 

A  licensed  trader  upon  the  Osage  Indian 
reservation,  suing  upon  a  note  given  to 
him  by  an  Indian,  to  which  a  defense  is 
set  up  based  upon  the  act  of  June  21,  1906 
(34  Stat,  at  L.  325,  chap.  3504),  making  it 
unlawful  for  such  a  trader  to  give  credit 
to  any  individual  Indian  to  an  amount 
greater  than  75  per  cent  of  the  next  quar- 
terly annuity  to  which  such  Indian  will  be 
entitled,  is  charged  with  the  burden  of 
proving  that  the  note  represented  lawful 
credits. 

[Ed.  Note.— For  other  caBOs,  see  Indians,  Gent. 
Die.  SI  52,  59 ;  Dec  Dig.  6  3S.«] 

[No.  13.1 

Submitted  October  30,  1013.    Decided  Jan- 
uary 6,  1014. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judgment 
which  aflSrmed  a  judgment  of  the  District 
Court  for  Pawnee  County  in  that  state 
in  favor  of  plaintiff  in  an  action  on  an 
Indian  note.    Reversed. 

See  same  case  below,  25  Okla.  160,  105 
Pae.  333. 
The  facts  are  stated  in  the  opinion. 


Mr.  Charles  H.  HerlUat  for  plaintiff 
in  error. 
No  appearance  for  defendant  in  error. 

00 

I  ^  Mr.  Justice  Holmes  delivered  the  opin-? 
ion  of  the  court: 

This  is  an  action  on  a  promissory  n^'ta 
for  $922.50,  dated  September  1,  1906^ 
against  an  Osage  Indian  residing  on* the* 
Osage  Reservation.  By  the  Indian  appro- 
priation act  of  June  21,  1906,  chap.  3504, 
34  Stat,  at  L.  325,  866,  it  was  made  "un- 
lawful hereafter  for  the  traders  upon  the 
Osage  Indian  Reservation  to  give  credit  to 
any  individual  Indian,  head  of  a  family,  to 
an  amount  greater  than  seventy-five  per 
centum  of  the  next  quarterly  annuity  to 
which  such  Indian  will  be  entitled."  This 
amended  the  previous  act  of  March  3,  1901, 
chap.  832,  31  Stat,  at  L.  1058,  1005,  by 
which  the  limit  was  60  per  centum.  The 
defendant  demurred,  and  the  demurrer  hav- 
ing been  overruled,  answered  that  the  note 
was  given  for  a  debt  in  excess  of  75  per  cent 
of  the  next  quarterly  annuity  due  to  him 
after  the  credit  was  extended,  and  that  the 
note  exceeded  that  amount.  It  appeared  in 
evidence  that  the  plaintiff,  the  defendant  in 
error,  was  a  licensed  trader  with  the  In- 
dians, and  the  defendant  testified  that  he 
received  as  his  quarterly  payment  $46  for 
each  of  the  seven  members  of  his  family, 
which  would  be  $322, — in  any  event,  much 
less  than  $922.50.  It  was  not  shown  when 
the  credits  were  given.  The  plaintiff  de- 
murred to  the  evidence,  and  the  demurrer 
was  sustained  by  both  courts  below.  25 
Okla.  160,  105  Pac.  333. 

The  supreme  court  of  the  state  put  its 
decision  on  the  burden  of  proof,  following 
the  analogy  of  illegal  consideration.  We 
hardly  need  consider  whether  proof  that 
the  note  was  so  largely  in  excess  of  the  per- 
centage then  allowable,  especially  when 
coupled  with  the  improbabili^  that  the  de- 
fendant ever  had  received  in  the  past  an 
annuity  so  much  larger  as  to  warrant  such 
a  credit,  did  not  constitute  at  least  a  prima 
facie  case.  The  court  is  of  opinion  that,  in 
view  of  the  policy  of  the  statute,  the  rela- 
tive position  of  the  parties,  and  the  protec- 
tion necessarily  extended  to  Indians,  the 
burden  was  on  the  plaintiff  not  only  to 
bring  his  claim  within  the  permission  of 
the  statute  in  fact,  as  he  was  warned  by  its^^ 
letter  that  he  must,  but  also  to  prove  thatjg 
he  had  done  so,  in  case  of  dispute.  He*oc-* 
cupied  the  position  of  advantage,  and  that, 
rather  than  formal  logic,  determines  the 
burden  of  proof.  It  may  be  that  it  lay  on 
the  defendant  to  plead  the  defense.  That 
is  a  question  of  convenience.  Burnet  v. 
Desmornes  y  Alvarez,  226  U.  S.  146,  147, 
57  L.  ed.  159, 160,  33  Sup.  Ct.  Rep.  63.    But 


•For  other  cases  see  same  topie  A  I  mumbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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the  order  of  pleading  does  not  always  deter- 
mine the  burden  of  proof.  Generally  it  is 
not  considered  necessary  for  the  payee  of  a 
promissory  note  to  all^e  a  consideration  in 
declaring  upon  it»  but  if  there  is  conflicting 
evidence,  he  has  the  burden  of  proof.  Delano 
T.  Bartlett,  6  Gush.  364;  Bumham  t.  Allen, 
1  Gray,  496. 
Judgment  rcTersed. 


(2S1  U.  A.  600) 

PIZA  HEKMAKOS  S.  en  C,  Appt., 

V. 

BICAKDO  A.  GANDIA  CALDENTEY. 

COUBTS  (S  387*)— SUPBEICS  COTTBT— RKVIEW 

or  Dbcisioivb  of  Tbrritobial  Couvtb. 

1.  The' Federal  Supreme  Court  will  not 

go  behind  the  well  warranted  concurrent 
ndings  of  fact  by  the  two  lower  courts. 

[Ed.  Note.— For  other  caees,  see  Courts^  Cent. 
Dig.  H  1082-1037;    Dec.  Diff.  |  387.*] 

Appeal  and  Error  ({  1202*)— Jxtdomxxti^ 
Ajtibmancs  Withottt  Prbjudick. 

2.  An  affirmance  of  a  decree  in  a  suit  for 
an  accounting,  upon  suggestion  that  such 
decree  charges  some  items  twice,  will  be 
without  prejudice  to  the  reopening  of  the 
account  for  the  purpose  of  correcting  er- 
rors of  calculation  if  permitted  upon  ap- 
plication to  the  court  below. 

(fed.  Note.— For  other  oases,  see  Appeal  and 
Error.  Cent  DIe.  i  4MS:    Dec  Dig.  i  ia02.*] 

[No.  134.1 

Submitted    December    15,    1913.     Decided 
January  5,  1914. 

APPEAL    from    the   Supreme    Oourt   of 
Porto  Rico  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  of 
San  Juan,  in  favor  of  plaintiff  in  a  suit 
for  an  accounting.    Affirmed  without  preju- 
dice to  reopening  the  account  for  the  cor- 
rection of  errors  of  calculation. 
See  same  case  below,  17  P.  R.  R.  780. 
The  facts  are  stated  in  the  opinion. 
MesaxB.    Frederic    R*    Coudert,    Paul 
Fuller,  and  Charles  B.  Samuels  for  ap- 
pellants. 

Idessrs.  Charles  F.  Camsi  and  A.  Sar- 
fif  miento  for  appellee. 

*      Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  by  the  appellee  to  recover 
the  sum  alleged  by  him  to  be  due  upon  a 
correct  account  between  the  defendants  and 
himself.  The  facts  as  found  are  that  the 
appellee  was  employed  by  the  defendants, 
copartners,  at  a  monthly  salary  and  10  per 
cent  of  the  net  profits,  to  be  credited  in  his 
private  account;  that  after  about  seven  years 
and  a  half  he  left  the  firm  on  March  11, 
1910;  that  the  points  of  difference  as  to  ac- 


counting concern  the  valuation  of  an  estate 
bought  by  the  firm  and  of  some  unharvested 
and  usBold  crops.  The  firm  credited  the  es- 
tate at  cost,  120,584.67,  but  the  courts  be- 
low found  that  it  was  worth  $80,000, 
charged  the  difference,  $59,415.33,  as  profit, 
and  credited  the  appellee  with  $5,941.53. 
They  likewise  found  that  the  profit  on  the 
crops  was  much  greater  than  the  appellee's 
estimate,  and  therefore  allowed  him  the 
$2,000  claimed  in  his  complaint. 

It  may  be  that  we  should  adopt  a  differ- 
ent rule  from  that  followed  by  the  courts 
below  if  the  question  came  here  as  a  pure 
question  of  law.  But  it  appears  that  th^ 
opinion  of  both  courts  that  they  found  the^ 
appellants  to  have  admitted  the  propriety^ 
of  charging  an  increase  in*the  value  of  the* 
estate  as  a  profit,  so  that  the  question  was 
narrowed  to  one  of  amount.  The  principle 
being  settled  in  this  way,  it  was  applied  to 
the  unsold  crops.  We  do  not  go  behind 
these  well-warranted  findings  of  fact,  and 
really  there  is  nothing  else  before  us.  The 
assignment  of  errors  raised  some  other 
points,  but  these  were  the  only  matters  that 
were  pressed  in  the  final  argument,  or  that 
could  have  been  pressed  with  any  hope  of 
success.  It  is  suggested  that,  if  otherwise 
right,  the  judgment  charged  the  appellants 
with  some  items  twice  over.  We  do  not 
see  it,  but  if  there  has  been  any  oversight 
in  this  respeet»  our  affirmance  of  the  judg- 
ment will  be  without  prejudice  to  reopening 
the  account  for  the  single  purpose  of  cor- 
recting errors  of  calculation  if  permitted 
upon  application  to  the  Supreme  Court. 

Judgment  affirmed. 


(2ai  u.  8.  e92> 
NATHANIEL  W.  HOBBS,  Trustee,  Appt., 

V. 

HEAD  ft  DOWST  COMPANY. 
Bankruptcy  (S  466*)— Appeal  fbom  Cib- 

OUTT  COUBT  or  APPBAL8. 

1.  A  decree  of  a  circuit  court  of  appeals 
which  affirmed  a  decree  of  a  district  court, 
dismissing  the  petition  of  a  trustee  in 
bankruptcy  to  prevent  the  enforcement  in 
a  state  court  oi  a  lien  for  labor  and  ma- 
terials, is  appealable  to  the  Federal  Su- 
preme Court. 

rBd.  Notew— For  other  casM,   see  Bankruptcy. 
Cent.  Dig,  I  916;   Dec.  Dig.  |  45S.*] 

CouBTS  (S  899*)— SuPBEMS  CouBi>— Review 
OF  Facts— Findings  or  Master. 

2.  A  master's  finding,  followed  by  both 
the  district  court  and  the  circuit  court  of 
appeals,  that  a  building  contractor  was 
justified  in  stopping  work  before  putting 
on  the  final  touches,  will  not  be  disturbed 
on  appeal  where  there  is  evidence  that  such 
contractor  only  stopped  work  when  told 
by  the  owner  of  the  latter's  insolvency,  and 
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informed  that  it  must  look  to  its  lien  to  I 

«ttpport  its  claim.  ■ 

fBd.  Nota.— For  otiMr  easM,  sea  Courtis  Oe&t 
Dig.  19  1089,  1090;   Deo.  Dig.  i  S99.*] 

Bankbuftot  (I  218*)— Avoiding  Mechan- 
ics' Lien. 

S.  Ifailure  to  take  the  proper  steps  to 
aecure  a  hearing  on  the  merits  in  the  high- 
est state  court  of  the  exceptions  to  a  judg* 
ment  enforcing  a  mechanics'  lien  against 
-a  bankrupt  estate  does  not  constitute  an 
•equitable  ground  for  going  behind  the  state 
■court's  judgment  at  the  instance  of  the 
trustee  m  bankruptcy,  in  order  to  defeat 
the  lien,  on  the  ground  that  the  building 
contract  on  which  the  lien  was  based  was 
entire,  and  that  whatever  justification  there 
may  have  been  for  stopping  work,  or  ground 
for  a  quantum  meruit,  nothing  short  of  com- 
plete performance  would  earn  the  contract 
price  as  such,  or  establish  a  lien  for  the 
same,  where  the  failure  to  get  the  excep- 
tions considered  was  due  to  no  fault  of  the 
lienor,  but  solely  to  the  conduct  of  those 
then  representing  the  estate. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dlff.  8  2LS.*j 

[No.  148.] 

Jirgned  December   18  and   19,   1913.     De- 
cided January  6,  1914. 

APPEAL  from  the  United  States  Oir- 
cuit  Court  of  Appeals  for  the  First  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  District  Court  for  the  District 
of  New  Hampshire,  dismissing  the  petition 
of  a  trustee  in  bankruptcy  to  prevent  the 
enforcanent  in  a  state  court  of  a  lien  for 
labor  and  materials.    Affirmed. 

See  same  case  below,  106  C.  C.  A.  619, 
184  Fed.  409;  on  rehearing,  107  C.  0.  A. 
663,  185  Fed.  1006. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  F.  Hollia  for  appellant. 

Messrs.  George  H.  Warren  and  Robert 
^li.  Bianning  for  appellee. 

*   *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  case  arises  upon  a  petition  by  a 
trustee  in  bankruptcy  to  prevent  the  en- 
forcement of  a  lien  for  labor  and  materials 
in  a  state  court.  The  proceedings  in  the 
state  court  were  begun  and  had  passed  to 
a  judgment  in  the  superior  court  of  New 
Hampshire,  subject  to  exceptions,  before  the 
adjudication  of  bankruptcy.  Afterwards  the 
exceptions  were  overruled  on  technical 
grounds  not  touching  the  merits,  the  trus- 
tee in  bankruptcy  being  heard  at  this  stage, 
^'he  action  upon  the  matter  in  the  courts  of 
the  United  States  will  be  seen  in  96  C.  C.  A. 
84,  189  Fed.  686,  176  Fed.  601,  and  106  0. 
C.  A.  519,  184  Fed.  409;  a  rehearing  being 
denied  upon  the  last  decision  In  107  C.  C. 


A.  668«  185  Fed.  1006,  and  an  appeal  to 
this  court  allowed  in  112  G.  G.  A.  326,  191 
Fed.  811.  The  allowance  of  the  appeal  was 
correct.  Enapp  v.  Milwaukee  Trust  Co.  216 
U.  S.  545,  54  L.  ed.  610,  30  Sup.  Ct.  Rep. 
412;  Qreey  v.  Dodcendorff,  Dee.  16,  1913 
[231  U.  S.  513,  58  L.  ed.  — .  34  Sup.  Ot 
Bep.  166]. 

The  Head  &  Dowst  Company  had  agreed 
with  the  bankrupt  to  erect  a  grand  stand, 
clubhouse,  and  other  buildings  and  strue- 
tures,  for  $187,644,  and  had  completed  the 
work,  with  the  exception  of  shutters  ono 
the  grand  stand  that  would  cost  about^ 
$1,000  to  finish.  At  this  point*it  was  told* 
by  the  bankrupt  of  the  hopeless  insolvency 
of  the  latter,  and  was  informed  that  it  must 
look  to  its  lien  to  support  its  claim.  There- 
upon the  company  stopped  work  and  began 
its  lien  suit.  When  the  present  attempt 
was  made  to  reopen  the  matter,  the  case  was 
sent  to  a  master,  who  reported  in  great  de- 
tail the  facts  just  summed  up,  and  con- 
cluded that  the  company  was  entitled  to  a 
lien  for  $46,096.02,  exclusive  of  interest, 
that  being  the  part  of  the  contract  price 
remaining  unpaid,  less  $1,000  for  the  shut- 
ters, etc,  and  being  also  very  nearly  the 
same  sum  that  was  found  due  in  the  state 
court.  The  judge  of  the  district  court  there- 
upon dismissed  the  trustee's  petition,  and 
his  decree  was  affirmed  by  the  eircuit  court 
of  appeals.    175  Fed.  601,  supra. 

We  shall  consider  such  questions  only  as 
are  sufficient  to  decide  the  case,  omitting 
others  that  would  have  to  be  considered  be- 
fore the  decree  below  could  be  reversed. 
The  trustee  argues  that  the  failure  to  take 
the  proper  steps  to  get  exceptions  heard 
by  the  supreme  court  of  the  state  on  the 
merits  constitutes  an  equitable  ground  for 
going  behind  the  state  judgment  in  order 
to  defeat  it  by  an  objection  of  the  most  nar- 
rowly technical  sort.  The  objection,  of 
course,  is  that  the  contract  was  entire,  and 
that  whatever  justification  there  may  have 
been  for  stopping  work,  or  ground  for  a 
quantum  meruit,  nothing  short  of  complete 
performance  would  earn  the  contract  price 
as  such,  or  establish  a  lien  for  the  same. 
It  is  argued  in  the  same  connection  that  the 
facts  did  not  justify  the  company  in  stop- 
ping work,  but  we  shall  not  go  behind  the 
finding  of  the  master  in  this  respect,  fol- 
lowed as  it  has  been,  or  say  more  than  that, 
as  we  construe  the  facts  and  finding,  it  was 
quite  right,  and  that  putting  on  the  last 
touches  was  waived. 

We  are  of  opinion  that  the  decision  was 
equally  right.    The  case  was  tried  upon  its^ 
merits  and  decided  in  favor  of  the  lien  byg 
the  state  court.    The  failure  to  get  the*ex-* 
ceptions  considered  was  due  to  no  fault  of 
the  appellee,  bat  solely  to  the  conduet  of 
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thoae  then  representiag  the  interestt.  of  the 
estate.  It  ib  a  doubtful' ft&j^geatioa  that  an, 
equity  ooald  be  founded  upon  thia.  Cer- 
tainly it  is  an  inadequate  ground  for  the 
intervention  of  equity  to  enforce  forfeiture 
of  a  claim  that  could  not  be  defeated,  if  at 
all,  except  by  a  most  technical  application 
of  the  law,  and  on  the  assumption  that  the 
state  court  did  not  kncAY  the  law  of  the 
■tate.  We  shall  not  speculate  upon  that 
point,  beyond  saying  that  we'  see  no  reason 
to  doubt  that  the  state  court  was  right 
(Bergfors  ▼.  Caron,  190  Mass.  168,  76  N. 
£.  655,  and  cases  in  27  Cyc  86,  87,  and 
20  Am.  ft  £jig.  Enc.  Law,  2d  ed.  366-368), 
as  we  are  satisfied  that  substantial  justice 
has  been  done.  Some  subordinate  matters 
of  detail  were  argued,  but  they  do  not  seem 
to  us  to  need  mention.;  the  whole  strength 
of  the  case  lay  in  iho  matter  of  which  we 
luiTe  disposed. 
Decree  affirmed. 


<2n  U.  8.  701) 

UNITED  STATES,  PUT.  in  Err., 

▼. 

SAMUEL  E.  MOIST. 

COUBTS  (I  385*)— SUFBKMB  CoURT— BBVIBW 
BT  GOVBSKiaHT  IN  CUMINAL  CJJUB. 

A  judgment  of  a  Federal  district  court 

•ustaining   a   demurrer   to   an    indictment 

under  the  Criminal  Code  of  March  4,  1009 

(35  Stat  at  L.  1130,  chap.  321,  U.  S.  Comp. 

Stat.    Supn.    1911,    n.    1653),    §    215,    for 

placing  a  letter  in  tne  postoffice  for  deliv- 

«yy  by  the  postoffice  establishment  for  the 

purpose  of  executing  a  scheme  to  defraud, 

cannot  be  reviewed  in  the  Supreme  Court 

by  writ  of  error,  where  it  does  not  appear 

from  the  record  upon  what  ground  the  court 

below  acted. 

[EkL  Note.~For  other  cases,  see  Courts,  Cent. 
Cent  DIs.  If  1022-1085,  lOSl;    Dec  Dig.  I  885.*] 

[No.  378.] 

fiobmitted  October  22,  1913.    Decided  Jan- 
uary 6,  1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  sustaining 
a  d«nurrer  to  an  indictment  for  using  the 
mails  to  defraud.  Dismissed  for  want  of 
Jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Denison  for 
plaintiff  in  error. 

Mr.  Roy  D.  Keehn  for  defendant  in  er- 
lor. 


•    *Mr.  Justice  Hotanes  dellTered  the  opin- 
ion of  the  court: 
This  is  an  indictment  undor  |  216  of  the 


Criminal  Code  of  March  4,  1909  (36  Stat« 
at  L.  1130,  chap.  321,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1653),  for  placing  a  letter 
in  the  postoffice  for  delivery  by  the  postof- 
fice establishment  for  the  purpose  of  execut- 
ing a  scheme  to  defraud.  The  scheme  al- 
leged was  to  send  out  puzzle  pictures,  ad- 
vertising as  a  prize  for  the  neatest  correct 
answer  a  credit  order  for  $350  on  a  certain 
piano,  one  for  $300  for  the  next  neatest, 
and  others  for  $200  for  correct  answers. 
Persons  answering  were  to  he  told  that  they 
were  entitled,  for  instance,  to  an  order  for 
$200  on  a  piano  sold  the  world  over  for 
$300,  which  would  cost  them  $75  cash  with 
the  order.  The  credit  was  to  be  a  pretense, 
as  the  piano  to  be  delivered  was  to  be  one 
of  a  retail  price  not  exceeding  the  cash  re- 
ceived. It  was  not  alleged  that  the  piano 
was  to  be  worth  .less  than  the  cash  paid, 
but,  as  is  manifest,  people  were  to  be  led 
into  the  dealing  by  the  delusive  apparatus 
of  a  promise  known  to  be  false  when  made 
(Durland  v.  United  States,  181  U.  S.  306, 
40  L.  ed.  709,  16  Sup.  Ct.  Rep.  508),  and 
f^lse  statements  as  to  the  value  of  the  pi- 
ano bought.  The  indictment  was  demurred 
to  and  the  demurrer  was  sustained. 

It  will  not  be  necessary  to  decide  whether 
the  facts  alleged  show  a  scheme  to  defraud, 
since  it  does  not  appear  on  what  ground 
the  court  acted.  As  was  said  in  United 
States  V.  Carter  (Dec.  15,  1913  [231  U.  8. 
402,  58  L.  ed.  — ,  34  Sup.  Ct.  Rep.  173]) : 
''There  is  nothing  in  the  record  showing 
any  request  made  to  the  trial  court  for  an 
expression  of  opinion  in  such  form  as  to 
manifest  clearly  whether  its  action  pro- 
ceeded upon  a  construction  of  the  stat- 
ute, or  merely  upon  the  meaning  which 
was  given  to  the  indictment"  As  it  doesg 
not  appear  that  the  judgment  *  turned* 
upon  any  controverted  construction  of 
the  statute,  the  writ  of  error  must  be 
dismissed  in  this  case  as  in  that.  li 
is  unnecessary  to  consider  whether  every 
determination  concerning  t::p  common  law 
of  fraud  taken  for  granted  by  the  act 
would  be  a  decision  based  upon  the  con- 
struction of  the  statute,  within  the  mean- 
ing of  the  act  of  March  2,  1907,  chap. 
2564,  34  Stat  at  L.  1246. 

Writ   of    error    dismissed. 


(231  U.  S.  «») 

IN  RE  CITY  OF  LOUISVILi;.E,  Kentucky, 

Petitioner. 

CouBTS  (I  400*)— BuPBEm  CouBT— Rever- 

BAI/— AUBBBQUBlfT  PBOCBEDINGS  BkLOW. 

A  decision  of  the  Federal  Supreme  Court 
which  reversed,  "without  preiudlce."  be- 
cause the  evidence  of  confiscation  was  not 
so  elear  as  to  dispenso  with  the  test  of  ac- 
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iual  experiment,  a  decree  of  a  district  court 
enjoining  the  enforcement  as  confiscatory 
of  a  municipal  ordinance  fixing  telephone 
rstee,  and  remanded  the  cause  for  further 
proceedings  not  inconsistent  with  its  opin- 
ion, gives  the  district  court  a  discretion  to 
retain  the  case  for  an  actual  experiment 
with  the  rates,  which  discretion  was  not 
ahused  by  a  subsequent  order  appointing  a 
special  master  to  ascertain  and  report  the 
j^oss  earnings,  gross  operating  expenses, 
and  net  income  of  the  telephone  company 
after  the  rate  ordinance  went  into  effect, 
where  an  actual  experiment  with  the  ordi- 
nance rates  had  been  voluntarily  under- 
taken after  the  Supreme  Court's  action,  and 
bad  been  in  effect  for  more  than  eight 
months  before  such  order  was  entered. 

[Ed.  Note.— For  other  cases,  see  Courts^  Gent. 
Dig.  SS  1091.  lOM:    Dee.  Dig.  I  4M.*] 

[No.  11,  Original.] 

Argued  November  10,  1913.     Decided  Jan- 
uary 5,  1914. 

PETITION  for  a  Writ  of  Mandamus  to 
compel  the  judge  of  the  District  Court 
of  the  United  States  for  the  Western  District 
of  Kentucky  to  vacate  a  supplemental  or- 
der retaining  the  case  for  an  actual  experi- 
ment after  the  Federal  Supreme  Court  had 
reversed  without  prejudice  a  decree  of  the 
District  Court  enjoining  as  confiscatory  the 
enforcement  of  a  municipal  ordinance  fixing 
telephone  rates.     Rule  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pendleton  Beckley,  J.  W.  S. 
Clements,  and  Stuart  Chevalier  for  peti- 
tioner. 

Messrs.  Alexander  Pope  Humphrey, 
William  li.  Granbery,  and  Hunt  Chipley 
for  respondent. 


•  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Petition  for  a  rule  on  the  judge  of  the 
S  district  court  of  the  United  States  for  the 

•  western  district  of  Kentucky.*  to  show  cause 
why  a  mandamus  should  not  issue  command- 
ing him  to  vacate  the  supplemental  order 
of  reference  entered  on  March  10,  1913,  in 
the  cause  entitled  Cumberland  Teleph.  & 
Teleg.  Co.  v.  Louisville,  pending  in  said  dis* 
trict  court,  and  to  desist  from  further  try- 
ing in  the  cause  the  question  whether  the 
ordinance  of  March  6,  1909,  in  litigation  in 
the  cause,  is  confiscatory  and  void  as  to  the 
company,  and  further  commanding  him  to 
dismiss  the  bill  of  complaint,  retaining  the 
same  on  the  docket,  however,  for  the  pur- 
pose of  ascertaining  the  amounts  collected 
by  the  company  from  its  patrons  in  the 
city  of  Louisville  in  excess  of  the  rates  pre- 
•eribed  in  the  ordinance,  and  for  the  further 


purpose  of  diatribntlng  the  same  among  the 
personB  entitled  thereto. 

A  rule  was  issued  in  aeoordaace  with  the 
petitioner,  and  return  therecn  duly  made 
by  the  district  judge. 

The  suit  referred  to  was  brought  by  the 
Telephone  &  Telegraph  Company  against  the 
city  in  the  circuit  court,  the  predecessor  of 
the  district  court,  on  the  8th  of  March, 
1909,  and  sought  an  injunction  enjoining 
the  city  of  Louisville  from  enforcing  the 
ordinance  referred  to  on  the  ground  that 
the  rates  prescribed  by  it  were  confiscatory. 
Upon  the  filing  of  the  bill  a  temporary 
restraining  order  was  granted.  A  motion 
was  also  made  for  an  injunction  pendente 
lite,  but  was  not  passed  upon  till  final 
hearing  on  the  25th  of  April,  1911,  when  a 
permanent  injunction  was  decreed,  the  court 
adjudging  the  rates  fixed  to  be  eonfisea- 
tory. 

On  the  ISth  of  June,  1909,  the  city  moived 
for  an  order  requiring  the  company  to  pay 
into  court  all  sums  oolleeted  in  excess  of 
those  fixed  in  the  ordinance.  Thereupon 
the  company  agreed  that  if  the  court  make 
no  order  in  pursuance  of  the  motion,  it 
would  keep  an  accurate  account  of  the  sums 
collected  hi  excess  of  the  rates  fixed  in  the 
ordinance,  and  would,  on  the  final  hearing,^ 
pay  the  amounts  into  court  for  distribution  J 
among  those  entitled  thereto^*  provided  the* 
ordinance  was  not  declared  to  be  eonflsea- 
tory.  In  pursuance  of  the  agreement  the 
court  refrained  from  making  the  order 
prayed  for,  and  allowed  the  restraining 
order  to  remain  in  force. 

An  appeal  to  this  court  was  taken  by  the 
city  from  the  decree  of  perpetual  injuno- 
tion,  and  the  decree  was  reversed.  225  U. 
S.  430,  56  L.  ed.  1151,  32  Sup.  Ct.  Bep. 
741.  This  court  reviewed  the  evidence  upon 
which  the  circuit  court  decided  that  the 
rates  were  confiscatory,  and  said; 

"We  express  no  opinion  whether  to  cut 
this  telephone  company  down  to  6  per  cent 
by  l^islation  would  or  would  not  be  con- 
fiscatory. But  when  it  is  remembered  what 
clear  evidence  the  court  requires  before  it 
declares  legislation  otherwise  valid  Toid  on 
this  ground,  and  when  it  is  considered  how 
speculative  every  figure  is  that  we  have 
set  down  with  delusive  exactness,  we  are  of 
opinion  that  the  result  is  too  near  the  divid- 
ing line  not  to  make  actual  experiment 
necessary.  The  master  thought  that  the 
probable  net  income  for  the  year  that  would 
suffer  the  greatest  decrease  would  be  8.60 
per  cent  on  the  values  estimated  by  him. 
The  judge,  on  assumptions  to  which  we 
have  stated  our  disagreement,  makes  the 
present  earnings  5-10.17  per  cent,  with  a 
reduction  by  the  ordinance  to  3-6.17  per 
cent.     The  whole  question  is  too  much  ia 
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the  air  for  ua  to  feel  authorized  to  let 
the  injunction  stand. 

"Decree  reversed  without  prejudice." 
A  mandate  was  issued,  the  material  parte 
of  which  are  as  follows: 

"On  consideration  whereof,  it  is  now  here 
ordered,  adjudged,  and  decreed  by  this  court 
that  the  decree  of  the  said  circuit  court  in 
this  cause  be,  and  the  same  is  hereby,  re- 
Tersed  with  costs,  without  prejudice;  and 
that  the  said  defendant,  city  of  Louisville, 
recover  against  the  said  complainant, 
13,945.65,  for  its  costs  herein  expended,  and 
2  have  execution  therefor. 

•  *  "And  it  is  further  ordered  that  this 
eause  be,  and  the  same  is  hereby,  remanded 
to  the  district  court  of  the  United  States 
for  the  western  district  of  Kentucky  for 
further  proceedings  not  inconsistent  with 
the  opinion  of  this  court." 

On  the  return  of  the  ease  to  the  district 
court,  as  successor  of  the  circuit  court,  in 
obedience  to  the  mandate,  the  original  decree 
was  set  aside  and  the  case  restored  to  the 
docket.  Subsequently,  on  motion  of  the 
city,  the  court  appointed  a  special  master 
to  take  proof  of  and  report  the  amount, 
with  interest,  collected  by  the  company  in 
exeess  of  the  rates  fixed  by  the  ordinance. 
Power  was  given  to  the  master  to  sub- 
poena  witnesses  and  examine  the  books  and 
records  of  the  company.  A  motion  of  the 
eity  to  require  the  company  to  pay  the 
amount  into  the  court  was  postponed.  A 
■lotion  of  A.  Englehard  &  Sons  Company 
for  leave  to  file  a  bill  of  intervention  was 
set  for  hearing  November  12,  1012.  The 
master  proceeded  to  the  execution  of  his 
duties  under  the  order,  but  had  not  com- 
pleted them  at  the  time  the  petition  herein 
was  filed.  The  sums  in  excess  of  the  rate 
will  aggregate  more  than  $100,000. 

On  March  10,  1913,  the  district  court  (it 
is  alleged,  without  any  motion  being  made 
or  any  further  steps  taken  by  any  party 
to  the  eause,  on  its  own  initiative,  entered 
a  supplemental  order  of  reference  wherein 
the  clerk  of  the  court  was  appointed  a 
special  master  to  ascertain  and  report  the 
gross  earnings  of  the  company  after  the 
rate  ordinance  went  into  effect,  the  gross 
expenses  incurred  in  operating  its  property, 
and  the  net  income  derived  by  the  company 
from  operating  its  plant  since  the  ordinance 
was  put  into  effect. 

The  court  justified  this  order  by  its  inter- 
pretation of  the  opinion  and  mandate  of 
this  court.  The  city  protested  against  the 
^  entry  of  the  order,  denying  that  it  was  a 
J  proper  interpretation  of  the  opinion  of  this 

•  eourt,  and  insisted*  that  the  district  court, 
in  response  to  the  bill  of  complaint,  should 
"adjudge  that  the  ordinance  in  question  was 
not  eonfiscatory,  and  that  the  complainant 
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take  nothing  by  its  bill.*'  And  it  is  now 
alleged  that  the  cause  is  at  an  end  so  far 
as  the  rights  of  the  company  to  have  the 
ordinance  adjudged  confiscatory  and  void 
are  concerned,  and  that  the  district  court 
has  no  further  jurisdiction;  that  the  trial 
of  the  issue  cost  the  city  $20,000,  and  a  new 
trial  will  cost  it  the  same  sum,  and  that  no 
appeal  can  be  taken  until  such  trial  be 
had;  and,  having  no  adequate  remedy  but 
mandamus,  the  petitioner  prays  that  one 
issue  to  require  the  judge  to  vacate  his 
order  and  to  desist  from  further  trying  the 
issue. 

It  is  alleged  that  the  special  master,  who 
was  appointed  to  ascertain  the  amounts  col* 
lected  by  the  company,  is  ready  to  make  his 
report,  and  will  make  it  in  a  short  time. 

It  is  further  alleged  the  amounts  collect- 
ed in  excess  of  the  ordinance  are  a  trust 
fund  held  by  it  for  the  benefit  of  the  pa- 
trons of  the  company  as  their  rights  may 
appear,  and  that  they  are  entitled  to  have 
restitution  made  to  them  by  the  district 
court,  and  that  therefore  the  litigation  be- 
tween the  company  and  the  city  should  not 
be  dismissed  absolutely,  but  should  be  re- 
tained on  the  docket  for  the  purpose  of 
having  collected  and  distributed  the  exces- 
sive collections.  And  this  relief  is  prayed 
in  addition  to  tlie  mandamus. 

Due  return  to  the  rule  was  made.  It  is, 
in  effect,  that  the  court  considered  the 
opinion  and  decree  of  this  court  permitted 
a  discretion  to  retain  the  case  for  an  actual 
experiment  of  the  rates,  and,  thus  consider- 
ing it,  made  the  order  of  March  10,  1913. 

We  think  the  discretion  was  properly 
exercised.  The  terms  of  the  mandate  per- 
mitted further  proceedings,  and  it  is  well 
to  recall  what  had  been  done.  The  decree 
of  this  court  was  rendered  June  7,  1912.^ 
The  Telephone  Company  put  the  ordinanoe^ 
rates  into  effect  July  1,  1912.*  On  motion* 
of  the  city  a  special  master  was  appointed 
to  take  proof  and  report  the  amount  col- 
lected by  the  company  between  the  latter 
date  and  March  8,  1909,  and  subsequently, 
after  an  interchange  of  views  between  court 
and  counsel,  the  order  of  March  10,  1913, 
was  made.  It  will  be  observed,  therefore, 
that  an  actual  experiment  of  the  rates  had 
been  voluntarily  undertaken  and  had  been 
in  effect  for  more  than  eight  months  before 
the  order  under  review  was  entered,  and  the 
court  conceived  that  observation  of  the  ex- 
periment might  secure  greater  accuracy  and 
confidence  in  the  result,  and,  besides,  in- 
form the  court  of  matters  as  they  pro- 
gressed. 

We  repeat,  we  think  the  court  did  not 
exceed  the  discretion  permitted,  and  the 
rule  is  discharged. 
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m  RE  ENGELHARD  &  SONS  COMPANY, 

Petitioner. 

H^NDAinrs  ((  38*)— To  Oontbol  Judicial 

DiSCBBTIOn  -<  INTEBVSRTION  BT  RXPBE- 
BEMTATIVB  OF  CLASS. 

The  Federal  Supreme  Court  will  not  re- 
vise by  mandamus  the  exercise  by  a  dis- 
trict court  of  its  discretion,  when  retaining 
a  case  for  an  actual  experiment  with  tele- 
phone rates  fixed  by  a  municipal  ordinance 
after  its  decree  enjoining  the  enforcement 
of  such  ordinance  as  confiscatory  had  been 
reversed  "without  prejudice"  by  the  Su- 
preme Court,  in  refusing  to  permit  a  tele- 
phone subscriber  to  intervene  as  representa- 
tive of  a  class  under  equity  rule  38,  for 
the  purpose  of  suing  for,  representing,  and 
acting  for  all  the  other  subscribers  with 
respect  to  the  restitution  of  the  sums  col- 
lected in  excess  of  the  rates  fixed  by  the 
ordinance  during  the  pendency  of  the  in- 
junction. 

[Gd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  I  76 ;    Dec.  Dig.  I  $8.«] 

[No.  12,  Original.] 

Argued  November  10,  1913.     Decided  Jan- 
uary 6,  1914. 

PETITION  for  a  Writ  of  Mandamus  to 
compel  the  judge  of  the  District  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Kentucky  to  vacate  an  order  re- 
fusing to  permit  a  telephone  subscriber  to 
intervene  as  representative  of  a  class  in 
the  proceedings  taken  after  the  decree  of 
the  District  Court,  enjoining  the  enforce- 
ment as  confiscatory  of  a  municipal  ordi- 
nance fixing  telephone  rates,  had  been  re- 
versed by  the  Supreme  Court  'Vithout 
prejudice."    Rule  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clayton  B.  Blakey  and  Huston 
Quin  for  petitioner. 

Messrs.  Alexander  Pope  Hamphrey» 
William  li.  Granbery,  and  Hunt  Chipley 
^  for  respondent. 

s 

•  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  petition  was  argued  and  submitted 
with  Na  11,  Original  [231  U.  S.  039,  58  L. 
ed.  — ,  34  Sup.  Ct.  Rep.  255],  and  prays  a 
mandamus  issue  commanding  respondent  to 
vacate  the  order  made  March  10,  1913,  in 
the  suit  then  and  now  pending,  brought 
by  the  Cumberland  Telephone  &  Telegraph 
Company  against  the  city  of  Louisville,  in 
io  far  as  it  denied  to  petitioner  the  right 
to  sue  for  all  subscribers  of  the  Telephone 
k  Telegraph  Company  similarly  situated 
with  petitioner,  who  paid  the  Telephone  ft 

3  Telegraph  Company,  during  the  pendency  of 
ths  injunction  against  a  certain  rate  ordi 

•  nanee  enaeted*by  the  eity,  sums  in  ex( 
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of  the  rates  fixed  in  the  ordinance,  and 
commanding  him  to  enter  an  order  per- 
mitting petitioner  to  sue  for  and  represent 
and  act  in  behalf  of  such  subscribers  with 
respect  to  the  restitution  of  the  sums  so 
collected. 

If  this  cannot  be  done,  then  petitioner 
prays  for  a  rale  on  said  judge  to  show 
cause  why  a  mandamus  shall  not  issue  to 
grant  petitioner  an  appeal  prayed  for  from 
the  order  of  March  10,  1913,  and  refused 
by  him. 

The  petition  recites  the  proceedings  in 
the  district  court  substantially  as  they  are 
recited  in  the  petition  in  Re  Louisville.  It 
adds  these  details:  That  while  the  injunc- 
tion was  in  force  at  least  8,000  of  the  sub- 
scribers of  the  Telephone  Company  paid 
for  its  service  sums  in  excess  of  the  amounts 
fixed  by  the  ordinance;  that  the  amounts 
paid  by  them  ranged  from  $5  to  $100,  the 
majority  of  the  payments  being  less  than 
$20.  The  total  amount  so  paid  will  exceed 
$100,000.  None  of  the  subscribers  were  par- 
ties to  the  litigation,  and  petitioner,  on 
September  28,  1912,  presented  and  asked  to 
have  filed  a  bill  of  intervention  in  the  cause, 
and  that  it  might  be  permitted  to  sue  for 
and  represent  all  of  the  subscribers  who 
had  so  paid  the  Telephone  Company.  The 
petition  was  refused. 

That  on  February  16,  1913,  and  after  the 
new  equity  rules  had  been  promulgated  by 
this  court,  petitioner  again  moved  for  leave 
to  file  its  bill  of  intervention  and  for  leave 
to  sue  in  behalf  of  all  of  such  subscribers. 
The  motion  was  denied. 

A  petition  for  an  appeal  was  presented 
and  denied  on  April  18,  1913. 

That  during  the  time  the  Telephone  Com- 
pany collected  rates  from  its  subscribers  in 
excess  of  the  new  ordinance  rates,  some  of 
the  subscribers  had  business  telephones  on 
a  direct  line,  and  some  on  a  party  line;^^ 
some  had  residence  telephones  on  a  direot^ 
line  and  others  on  a  party  line.    All*of  the* 
subscribers  who  paid  the  excess  rates  paid 
them    under    identically    similar    circum- 
stances,  and   in   the   same  situation  with 
respect  to  their  right  to  have  the  Telephone 
Company  restore  the  excess.    The  petitioner 
had  a  telephone  on  a  party  line  and  more 
than  3,000  of  the  subscribers  of  the  com* 
pany  had  the  same  kind  of  telephone. 

That  the  effect  of  the  order  of  the  court 
is  to  deny  the  right  of  the  subscribers  to  be 
represented  in  the  cause  upon  the  correct- 
ness of  the  master's  report,  which  will  be 
filed  in  the  next  thirty  days,  and  their 
rights  will  be  finally  adjudicated  without 
allowing  them  to  appear  or  have  their  day 
in  court.  There  are  8,000  subscribers  thus 
situated   who   have   no    adequate   remedy 
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against  the  action  of  the  ooort^  hut  man* 
damiiB. 

A  copy  of  the  complaint  in  intervention 
is  attached  to  the  petition.  It  sets  out  the 
facta  as  in  the  petition,  but  more  in  detail, 
with  additions  in  an  attempt  to  show  a 
common  interest  in  all  of  the  suhseribers 
to  the  right  of  petitioner  to  appear  for 
itself  and  for  them«  It  prays  that  pe* 
titioner  be  made  a  party  to  the  cause  for 
itself  and  the  other  subscribers;  that  the 
Telephone  Company,  upon  the  coming  in 
of  the  master's  report,  pay  into  the  court 
the  sums  collected  in  excess  of  the  ordinance 
rates,  with  interest  at  6  per  cent  to  be 
distributed  for  the  benefit  of  those  con- 
eemed.  The  bill  of  interyention  was  per- 
mitted to  be  filed  so  far  as  to  permit  pe- 
titioner to  assert  its  own  claim,  but  so  far 
as  it  prayed  to  be  permitted  to  act  or 
claim  for  any  other  but  itself,  its  prayer 
was  denied,  with  the  privilege,  however,  to 
renew  the  .same  upon  making  it  appear  to 
the  court  that  it  had  authority  from  "other 
specifically  named  claimants"  to  act  for 
them. 
The  basis  of  petitioner's  contention  is  that 
^it  has  a  common  interest  with  the  other 
g  subscribers  of  the  Telephone  Company,  and 
«  may  therefore  intervene  for  itself  *  and  for 
them.  Equity  rule  38  is  cited  to  sustain 
the  contention.  Petitioner  is  not  seeking, 
however,  as  it  says,  ''for  itself  or  for  any- 
one the  recovery  of  a  specific  portion  of 
the  fund."  The  alternative  of  this  would 
seem  to  be  the  assertion  of  a  right  to  inter- 
vene and  become  a  party  to  all  the  contro- 
versies upon  which  the  fund  may  depend, 
and  this  may  mean  either  in  conjunction 
with  the  city  or  independently  of  it,  and, 
it  may  be,  in  exclusion  of  it.  It  is  said 
that  the  city  is  acting  only  for  the  good  of 
the  public,  but  that  that  is  not  "the  crite- 
rion to  determine  whether  the  parties  in  in- 
terest have  the  representation  to  which  they 
are  entitled."  It  is  further  said  that  how- 
ever earnest  the  city  may  be  to  obtain  re- 
stitution to  the  subscribers  of  the  Telephone 
Company,  it  might  not  appeal  from  an  ad- 
verse ruling.  Who  is  going  to  represent 
the  subscribers,  it  is  asked,  upon  the  ques- 
tion of  fees  to  the  master  and  the  costs,  and 
the  costs  on  appeal,  and  who  raise  the 
question  of  interest?  This  enumeration  pre- 
sents the  purpose  of  the  petition  for  inter- 
vention. In  other  words,  the  apprehension 
is  expressed  and  made  a  basis  of  the  petition 
for  leave  to  intervene,  that  the  city,  which 
has  so  far  conducted  the  litigation — and 
with  success — ^may  or  will  relax  its  atten- 
tion and  energy  to  the  detriment  of  pe- 
titioner and  the  other  subscribers  of  the 
•company.  This  does  not  present  a  very 
4itrong  plea  against  the  discretion  the  court 


exercised,  supposing  the  court  had  discre- 
tion to  grant  or  refuse  the  petition. 

It  is  contended,  however,  that  the  court 
had  no  discretion  but  to  grant  the  petition, 
and  that  equity  rule  38  was  peremptory  of 
the  right  of  petitioner.    It  recognizes  the 
principle,  it  is  said,  '*that  the  rights  of  per- 
sons should  not  be  passed  upon  unless  such 
persons  are  before  the  court,  or  are  repre-^ 
sented  by  someone  who  is  interested  simi-|g 
larly*with   them."     And  cases   are   cited* 
which,  it  is  urged,  also  recognize  and  illus- 
trate the  principle. 

We  have  given  due  consideration  to  the 
cited  cases  and  the  argument  of  counsel, 
and  we  are  of  opinion  that  the  district 
court  did  not  exceed  its  discretion  in  mak- 
ing the  order  under  review.  The  city  was 
the  proper  party  to  make  defendant  in  the 
suit  as  representative  of  all  interested,  and 
so  throughout  the  whole  proceedings.  If 
we  may  suppose  In  a  case  like  the  present 
one  there  can  be  a  distinction  between  the 
public  interest  and  private  interest,  the 
subscribers  of  the  company  being  the  pub- 
lic, the  representation  of  both  interests  was 
adequately  fulfilled.  It  was  in  oonsequenoe 
of  the  motion  of  the  city  thai  the  telephone 
company  agreed  to  keep  account  of  charges 
in  excess  of  the  ordinance  rates,  and,  if  they 
should  finally  be  decided  to  be  illegal,  to 
pay  into  court  the  excess  sums  for  distribu- 
tion among  its  subscribers.  It  was  the 
representative  of  all  interests  to  provide  for 
the  creation  of  the  fund;  it  is  properly  the 
representative  of  all  interests  to  see  to  its 
proper  distribution.  This  is  a  necessary 
deduction  from  the  cases.  It  Is  the  univer- 
sal practice,  sustained  by  authority,  that  the 
only  mode  of  judicial  relief  against  unrea- 
sonable rates  is  by  suit  against  the  govern- 
mental authority  which  established  them 
or  is  charged  with  the  duty  of  enforcing 
them.  As  was  said  by  Mr.  Justice  Miller, 
in  Chicago,  M.  k  St.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  460,  33  L.  ed.  970,  982, 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep, 
702,  it  was  not  competent  for  each  in- 
dividual having  dealings  with  the  regulated 
company  "to  raise  a  contest  in  the  courts 
over  the  questions  which  ought  to  be  settled 
in  this  general  and  conclusive  way."  The 
rule  has  been  repeated  in  subsequent  cases. 

Indeed,  what  issue  is  involved  except  that 
of  the  main  suit — ^the  character  of  the  rates 
— ^that  needs  the  intervention  of  petitioner  f 
As  to  who  are  subscribers  of  the  company, 
there   can   be   no    controversy,    nor   as    to^ 
the  amounts  to  be  returned  to  them.    Bothg 
names  and  amounts  could  be,*  indeed  had* 
been,  ascertained  by  the  master,  under  an 
order  made  upon  motion  of  the  city.     Pe- 
titioner, however,  was  not  able  to  produce 
authority  from  any  subscriber  to  appear  for 
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him,  notwithstanding  the  order  of  respond- 
ent permitted  petitioner  to  renew  its  mo- 
tion whenever  it  should  ''be  made  to  appear 
to  the  court  in  any  appropriate  way  that 
other  specifically  named  claimants"  desired 
petitioner  to  act  for  them.  And  yet, 
against  these  facts,  against,  as  counsel  for 
respondent  says,  the  possibility  of  a  pre- 
sumption that  the  other  subscribers  of  the 
telephone  company  do  not  desire  petitioner 
to  represent  them,  it  prays  a  mandamus  to 
compel  such  representation. 

We  cannot  yield  to  the  prayer. 

Rule  discharged. 


(231  XT.  8.  652) 

CITY  OF  LOUISVILLE,  Appt, 


V. 

CUMBERLAND    TELEPHONE    &    TELE- 
GRAPH  COMPANY. 

This  case  is  governed  by  the  decision  in 
Re  Louisville,  ante,  255. 

[No.  538.] 

Argued  November  10,  1913.    Decided  Jan- 
uary 5,  1914. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  an  order  retaining 
a  case  for  an  actual  experiment  with  tele- 
phone rates  fixed  by  municipal  ordinance 
after  a  decree  of  that  court  enjoining  the 
enforcement  of  such  ordinance  as  confisca- 
tory had  been  reversed  by  the  Supreme 
Court  "without  prejudice."    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pendleton  Beckley,  J.  W.  S. 
Clements,  and  Stuart  Chevalier  for  appel- 
lant. 

Messrs.  Alexander  Pope  Humphrey 
and  William  L.  Granbery  for  appellee. 


CO 


Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Appeal  from  the  order  of  March  10,  1913, 
referred  to  in  Nos.  11  and  12,  Original 
[231  U.  8. 639, 646, 58  L.  ed.  — ,  — ,  84  Sup. 
Ot.  Rep.  255,  258],  and  which  order  it  was 
the  object  of  the  petition  for  mandamus,  pass- 
ed on  in  No.  11,  to  command  the  judge  of  the 
district  court  to  vacate.  The  appeal  also  in- 
cludes certain  other  orders  which  preceded 
the  making  of  that  order.  The  question, 
which  is  fundamental  of  all,  is  whether  the 
decision  and  decree  of  this  court  set  out  in 
No.  11,  Original,  and  the  mandate  issued 
thereon,  permitted  further  proceedings  in 
the  suit,  or  necessarily  required  its  dismis- 
sal. Tliis  is  the  general  basis  of  the  assign- 
ments of  error,  and,  as  included  in  it, 
special  objection  is  made  to  the  instructions 


given  the  master  In  the  orders  appealed 
from,  to  the  refusal  of  the  court  to  order 
the  Telephone  Company  to  pay  into  courts 
for  immediate  distribution  among  those  en- 
titled thereto,  whatever  sums  the  company 
collected  in  excess  of  the  ordinance  rates, 
and  deciding  instead  that  a  bond  should  be 
required  of  the  company  for  the  restitution 
of  the  amounts  if  the  ordinance  rates 
should  ultimately  be  held  not  to  be  confisca- 
tory. These  objections  are  repeated  in  the 
usual  way  of  assignments  of  error. 

The  discretion  vested  in  the  court,  we 
considered  in  No  11,  Original,  and  repeti- 
tion would  serve  no  purpose.  For  the  rea* 
sons  there  given  the  order  of  the  District 
Court  is  affirmed. 


(231  U.  8.  lai) 

HARRY  I.  MULCREVY  and  Fidelity  ft  De- 
posit  Company  of  Maryland,  Plffs.  in 
£rr.9 

v. 

CITY   AND    COUNTY    OP    SAN    FRAN- 

CISCO. 

CouBTS  (§  398»)  —  To  What  Oottbt  Di- 
rected. 

1.  The  rule  that  a  writ  of  error  from  the 
Federal  Supreme  Court  must  not  run  to 
the  highest  court  of  the  state  where  the  lat- 
ter court  has  refused  to  permit  a  case  to 
be  transferred  to  that  court  from  a  lower 
state  court  unless  it  plainly  appears  on  the 
face  of  the  record  by  an  affirmance  in  ex- 
press terms  of  the  judgment  or  decree 
sought  to  be  reviewed  that  the  refusal  to 
permit  such  transfer  was  the  exercise  of 
jurisdiction  to  review  the  cause  on  the 
merits,  having  been  adopted  in  Norfolk  ft 
8.  Turnp.  Co.  v.  Virginia,  226  U.  S.  264, 
56  L.  ed.  10S2,  32  Sup.  Ct.  Rep.  828,  to 
settle  an  uncertainty  m  practice,  and  to 
take  effect  after  the  opening  of  the  October 
term,  1912,  of  the  Supreme  Court,  will  not 
be  applied  to  a  writ  of  error  allowed  before 
that  term. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S9  1086-1088;    Dec  Dig.  8  898.*] 

Clerks  of  Courts  (§  36*)— Fees— In  Nat- 
uralization Proceedings. 

2.  The  county  clerk  of  the  city  and  coun- 
ty of  San  Francisco  cannot  retain,  as 
against  the  city  and  county,  and  for  his 
own  personal  use,  that  portion  of  the  fees 
collected  by  him  as  clerk  of  the  superior 
court  in  naturalization  proceedinjrs  which 
the  clerk  of  any  court  collectin&r  such  fees 
is  authorized,  by  the  naturalization  act  of 
June  29,  3906  (34  Stat  at  L.  696.  chap. 
3692,  U.  S.  Comp.  Stat.  Supj).  1911,  p. 
124),  §  13,  to  retain,  where  Itis  salary  is 
fixed  at  a  specified  sum  by  tlie  charter, 
which  further  provides  that  all  salaries 
shall  be  "in  full  compensation  for  all  serv- 
ices rendered,"  and  that  "every  officer  shall 
pay  all  moneys  coming  into  his  hands  aa 
such  officer,  no  matter  from  what  source  de- 
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riiFed  or  noeiTed,  into  the  treasuTj  of  the 
eif7  and  county." 

[Bd.  Kote.-*For  other  omieeb  see  Clerks  of 
OourtB,  Cent  Dig.  |  82;   Dec.  Dig.  I  SS.*] 

[No.  IBS.] 

Argued  December  12  and  15,  1013.    Decided 
January  5,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior  Court  of  the  City  and  County  of  San 
Ifrancisco  in  favor  of  said  city  and  county 
in  an  action  to  recover  fees  in  naturaliza- 
tion proceedings,  received  by  one  of  the 
defendants  in  his  official  capacity  as  county 
derk.    Affirmed. 

See  same  case  below  in  District  Court  of 
Appeal,  15  Cal.  App.  11,  113  Pac.  339. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jamea  F.  Terlin,  Samuel  M. 
Shortridge,  and  L.  A.  Redman  for  plaintiffs 
in  error. 

Messrs.  J.  F.  IBngllah  and  Percy  V.  Long 
^for  defendant  in  error. 

•  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Action  brought  in  the  superior  court  of 
the  city  and  county  of  San  Francisco 
against  plaintiffs  in  error,  to  recover  from 
them  the  sum  of  $2,972,  with  interest  from 
eertain  dates,  received  by  plaintiff  in  error 
Mulcrevy  in  his  official  capacity  as  county 
elerk  and  e»  officio  clerk  of  the  superior 
eonrt  of  the  city  and  county  of  San  Fran- 
eisoo  in  certain  naturalization  proceedings. 
Judgment  was  rendered  on  the  pleadings 
against  plaintiffs  in  error.  It  was  affirmed 
en  appeaL 

Mulcrevy  was  elected  county  derk  of  the 
dty  and  eounty  of  San  Francisco  at  the 
November  election,  1905,  for  the  term  of 
two  years,  eommencing  on  January  8,  1906. 
He  duly  filed  his  official  bond  with  plaintiff 
in  error  the  Fidelity  &  Deposit  Company  of 
Maryland,  his  surety,  which  was  eonditioned 
that  he  should  faithfully  perform  all  official 
duties  which  were  then  or  thereafter  might 
be  imposed  upon  him  by  law,  ordinances,  or 
the  charter  of  the  city  and  county.  His 
■alary  was  fixed  by  the  charter  at  the  sum 
of  $4,000,  and  it  was  provided  as  follows: 
The  salaries  provided  in  this  charter  shall 
be  in  full  compensation  for  all  services 
rendered,  and  every  officer  shall  pay  all 
moneys  coming  into  his  hands  as  such 
officer,  no  matter  from  what  source  derived 
or  received,  into  the  treasury  of  the  city 
and  county  of  San  Frandsco  within  twenty- 
four  hours  after  the  receipt  of  the  same." 

By  his  election  Mulcrevy  became  es  o/- 
poio  the  derk  of  the  superior  court.    After 


he  had  entered  upon  the  discharge  of  his 
duties,  on  the  29th  of  June,  1900,  Congress 
passed  an  act  entitled,  "An  Act  to  Establish 
a  Bureau  of  Immigration  and  Naturaliza- 
tion, and  to  Provide  for  a  Uniform  Rule 
for  the  Naturalization  of  Aliens  Through- 
out the  United  SUtes."  [34  SUt.  at  L. 
596,  chap.  3592,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  124.]  Jurisdiction  in  naturaliza- 
tion proceedings  was  conferred  by  the  acti- 
on the*  Federal  courts  and  certain  state? 
courts,  and  the  duties  of  the  clerks  were 
set  forth.  Fees  were  prescribed,  and  it  was 
provided  that  the  clerks  of  the  courts  col- 
lecting them  were  authorized  to  retain  one 
half  thereof,  the  other  half  to  be  accounted 
for  in  their  quarterly  accounts  which  they 
were  required  to  make  to  the  Bureau  ii 
Immigration  and  Naturalization.  The 
amoimt  retained  by  the  derk,  however,  it 
was  provided  should  not  exceed  in  any  one 
fiscal  year  the  sum  of  $3,000.  If  fees  in 
excess  of  $6,000  be  collected  in  any  one 
year,  the  clerk  might  be  allowed  by  the 
Secretary  of  Commerce  and  Labor  addition* 
al  compensation  for  additional  clerical  as* 
sistance  out  of  the  moneys  recdved  by  the 
United  6tates.t 
Under  the  provisions  of  the  act  as  derk 

— • 

t"  Sec.  18.  ...  The  clerk  of  any 
court  collecting  such  fees  is  hereby  au- 
thorized to  retain  one  half  of  the  fees  col- 
lected by  him  in  such  naturalization  pro- 
ceeding; the  remaining  one  half  of  the 
naturalization  fees  in  each  case  collected 
by  such  decks,  respectively,  shall  be  ao- 
counted  for  in  their  quarterly  accounts^ 
which  they  are  hereby  required  to  render 
the  Bureau  of  Immigration  and  Naturaliza- 
tion    .     .     . 

"Provided,  That  the  clerks  of  courts  ex- 
ercising jurisdiction  in  naturalization  pro- 
ceedings shall  be  permitted  to  retain  one 
half  of  the  fees  in  any  fiscal  year  up  to  the 
sum  of  three  thousand  dollars,  and  that  all 
fees  received  by  such  clerks  in  naturaliza- 
tion proceedings  in  excess  of  such  amount 
shall  be  accounted  for  and  paid  over  to  said 
Bureau  as  in  case  of  other  fees  to  which  the 
United  States  may  be  entitled  under  the 
provisions  of  this  act.  The  clerks  of  the 
various  courts  exercising  jurisdiction  in 
naturalization  proceedings  shall  pay  all 
additional  clerical  force  that  may  be  re- 
quired in  performing  the  duties  imposed  by 
this  act  upon  the  clerks  of  courts  from  fees 
received  by  such  clerks  in  naturalization 
proceedings.  And  in  case  the  clerk  of  any 
court  collects  fees  in  excess  of  the  sum  of  six 
thousand  dollars  in  any  one  year,  the  Secre- 
tary of  Commerce  and  Labor  may  allow  to 
such  clerk  from  the  money  which  the  United 
States  shall  receive  additional  compensation 
for  the  employment  of  additional  clerical 
assistance^  but  for  no  other  purpose,  if,  in 
the  opinion  of  said  Secretary,  the  business 
of  such  clerk  warrants  such  allowance." 


•For  other  cases  see  ssme  topic  ft  9  NU&tBSB  In  Dec.  A  Am.  Dl^.  1907  to  date,  A  Rep'r  Indexes 
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gof  the  superior  court  in  naturalization  pro- 
•  oeedingB,  Mulcrevy  collected  *$6|044,  and 
accounted  for  one  half  thereof,  at  required 
by  the  act.  The  other  half  he  kept  for 
himself,  his  contrition  being  that  it  was 
intended  for  himself  by  the  act  of  Congress 
as  pay  for  his  extra  work  and  clerical  as- 
sistance, the  fees  not  having  been  received 
by  him  in  his  official  capacity,  but  merely 
as  an  agent  designated  by  the  act  of  Con- 
gress to  perform  services  in  naturalization 
proceedings. 

It  appears  from  the  opinion  of  the  dis- 
trict court  of  appeal  that  the  total  salary 
list  fixed  and  allowed  to  Mulcrevy's  office 
amounts  to  $58,600.  And  it  is  provided 
by  the  charter  that  when  an  officer  shall 
require  additional  deputies,  clerks,  or  em- 
ployees, the  same  may  be  allowed  by  super- 
visors if,  upon  investigation,  the  mayor  de- 
termines the  same  to  be  necessary. 

A  question  of  jurisdiction  is  raised.  From 
the  judgment  of  the  superior  court  the  case 
was  taken  by  appeal  to  the  supreme  court 
of  the  state,  and  properly  taken,  the  latter 
court  having  jurisdiction,  the  amount  in- 
volved being  over  $2,000.  The  supreme 
court,  exercising  the  power  given  to  it  by 
the  Constitution  of  the  state,  ordered  the 
cause  to  be  heard  by  the  district  court  of 
appeal  of  the  first  appellate  district  of  the 
state.  The  record  was  accordingly  trans- 
mitted to  the  latter  court,  three  printed 
copies,  however,  being  retained  in  the  su- 
preme court.  Upon  the  rendition  of  the 
Judgment  of  the  district  court  of  appeal, 
affirming  the  judgment  of  the  superior 
court,  a  petition  was  filed  in  the  supreme 
court  for  transfer  of  the  cause  to  it.  The 
petition  was  denied  as  follows: 

By  the  court:  The  petition  to  have  the 
above-entitled  cause  heard  and  determined 
by  this  court  after  judgment  in  the  district 
court  of  appeal  for  the  first  appellate  dis- 
trict is  denied. 

Beatty,  C.  J. 

A  petition  for  writ  of  error  was  then 
presented  to  the  chief  justice  of  the  su- 
preme court  which  recited  that  that  court 
i^was  the  highest  court  of  the  state  in  which 
•  a*decision  of  the  cause  could  be  had.  The 
writ  was  allowed  by  the  chief  justice.  A 
question  was  raised  at  the  time  as  to  which 
court  the  writ  should  run,  and  it  seemed 
to  be  the  opinion  of  the  chief  justice,  as  it 
was  of  counsel,  that  by  the  petition  for 
transfer  of  the  cause  from  the  district  court 
of  appeal  to  the  supreme  court,  the  order 
of  the  latter  court  made  the  judgment  final 
in  that  court.  Though  both  counsel  concur 
in  this  view,  its  correctness  may  be  doubted. 
However,  as  this  writ  of  error  was  allowed 


before  the  October  term,  1912,  of  this  court, 
the  case  is  brought  within  Norfolk  &  S. 
Tump.  Co.  V.  Virginia,  225  U.  S.  264,  6$ 
L.  ed.  1082,  82  Sup.  Ct.  Rep.  828.  In  that 
case,  under  Use  circumstances,  we  did  not 
dismiss  the  writ  on  our  own  motion,  but 
entertained  jurisdiction. 

On  the  merits  the  case  presents  no  diffi- 
culty. It  involves  only  the  construction 
of  the  act  of  Congress  already  referred  to 
above.  We  accept  the  state  court's  con- 
struction of  the  charter  of  the  city  and 
county  of  San  Francisco.  Indeed,  its  clear- 
ness leaves  no  room  for  construction.  The 
salary  it  provides  is  declared  to  be  "in  full 
compensation  for  all  services  rendered." 
And  it  is  provided  that  ''every  offioer  shall 
pay  all  moneys  coming  into  his  hands  as 
such  officer,  no  matter  from  what  source 
derived  or  received,  into  the  treasury  of 
the  eity  and  county."  The  provisions  art 
complete  and  comprehensive,  and  express 
Mulcrevy's  contract  with  the  dty,  the  per- 
formance of  which  his  office  imposed  upon 
him;  and,  of  course,  the  fees  received  by 
him  in  naturalization  proceedings,  because 
he  was  clerk  of  the  superior  court,  were  in 
compensation  for  ofBoial  acts,  not  personal 
acts. 

But  it  is  contended  by  plaintiffs  in  error 
that  the  fees  having  been  received  officially 
is  not  of  importance,  that  nevertheless  he 
acted  as  the  represoitative  of  the  United 
States,  in  execution  of  the  policies  of  the 
United  States,  and  being  by  the  act  of 
Congress  invested  with  his  powers,  he  is^ 
entitled  for  himself  to  the  compensation^ 
prescribed* by  the  act  for  their  execution,* 
without  any  liability  to  account  for  them 
to  the  city.  The  last  proposition,  however, 
does  not  follow  from  the  others,  and  tha 
others  are  but  confusing.  If  it  be  granted 
that  he  was  made  an  agent  of  the  national 
government,  his  relations  to  the  city  were 
not  thereby  changed.  He  was  still  its  of* 
fleer,  receiving  fees  because  he  was, — ^not 
earning  them  otherwise  or  receiving  them 
otherwise,  but  under  compact  with  the  city 
to  pay  them  into  the  city  treasury  within 
twenty-four  hours  after  their  receipt. 

Under  the  contention  of  plaintiffs  in  error 
a  rather  curious  situation  is  presented* 
Mulcrevy  was  elected  to  an  office  constitut- 
ed by  the  municipality  under  the  authority 
of  the  state.  He  was  given  a  fixed  salary 
of  $4,000  with  the  express  limitation  that 
it  should  be  his  complete  compensation.  He 
agreed  that  all  other  moneys  received  by 
him  officially  should  be  paid  into  the  treas* 
ury  of  the  city.  He  was  given  office  ac- 
commodations, clerics  to  assist  him,  and 
yet  contends  that  notwithstanding  such 
equipment  and  assistance,  notwithstanding 
his  compaet,  he  may  retain  part  of  thia 
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rerenues  of  his  office  as  fees  for  his  own 
personal  use.  We  cannot  yield  to  the  con* 
tention.  Nor  do  we  think  the  act  of  Con- 
gress compels  it.  The  act  does  not  purport 
to  deal  with  the  relations  of  a  state  officer 
with  the  state.  To  so  construe  it  might 
raise  serious  questions  of  power^  and  such 
questions  are  always  to  be  avoided.  We 
do  not  have  to  go  to  such  lengths.  The  act 
is  entirely  satisfied  without  putting  the 
officers  of  a  state  in  antagonism  to  the  laws 
of  the  state, — the  laws  which  give  them 
their  official  status.  It  is  easily  construed 
and  its  purpose  entirely  accomplished  by 
requiring  an  accounting  of  one  half  of  the 
fees  to  the  United  States,  leaving  the  other 
half  to  whatever  disposition  may  be  pro- 
vided by  the  state  law.  Counsel  cite  some 
state  decisions  which  have  construed  the 
act  of  Congress  as  giving  a  special  agency 
gto  the  clerks  of  the  state  courts,  and  as 
?  receiving *their  powers  and  rights  from  the 
national  enactment.  The  reports  of  the 
Department  of  Commerce  and  Labor  are 
quoted  from,  which,  it  is  contended,  exhibit 
by  their  statistics  and  recommendations 
the  necessity  of  national  control.  State 
decisions  expressing  a  contrary  view  are 
frankly  cited.  This  contrariety  of  opinion 
we  need  not  further  exhibit  by  a  review  of 
the  eases.  We  have  expressed  our  construe* 
iion  of  the  act,  and  it  is  entirely  consonant 
with  the  purpose  of  the  act  and  national 
control  over  naturalization. 
Judgment  affirmed. 


(sn  u.  8.  eoi) 

ADA  E.  H.  VAN  SYCKEL,  In  Her  Own 
Right,  and  Margaret  Ethel  Van  Syckei 
«t  «1.,  by  Ada  E.  H.  Van  Syckei,  Their 
Next  Friend,  Appts., 

V. 

JUAN  JOSE  ARSUAGA  et  al.,  Partners 
under  the  Firm  Name  of  Sobrinos  de  £z- 
quiaga,  and  Paul  A.  English. 

Ck>nBT8  ((  887*>— ScoPB  of  Revibw— Find- 
ings OF  Fact. 

1.  The  findings  of  fact  may  be  reviewed 
by  the  Federal  Supreme  Court  on  an  ap- 
peal from  the  district  court  of  the  United 
States  for  Porto  Rico  so  far  as  is  neces- 
■arr  to  pass  upon  the  objections  that  such 
findiiigs  were,  on  the  face  of  the  record, 
manifittly  based  solely  upon  inferences 
drawn  from  parol  proof,  conflicting  with 
the  deelarations  of  tne  parties  contained  in 
notarial  acts,  and  which,  under  the  local 
law,  were  not  lawfully  susceptible  of  being 
overthrown  by  parol  proof,  and  that  the 
necessary   effect  of   such    findings   was   to 

Sive  effect  to  the  parties*  own  fraud  and 
eceit,   since   these   propositions   in   their 
final  analysis  challenge  tne  adequacy  of  the 


findings  to  sustain  the  legal  conclusions 
based  upon  them. 

[Bd.  Note.— For  other  cases,  see  Coarts,  Cent. 
Dig.  S9  1032-1037 ;    Dec.  Dig.  8  3S7.*] 

JSviDBNCB  (§  450*)-— Parol  and  Eztrinbk 
Pboof  Concerning  Writings— Ambigu- 
ity. 

2.  Intrinsic  ambiguity  in  a  document  or 
contract  justifies  by  the  express  terms  of 
Porto  Rico  Laws  1905,  p.  73,  §  28,  the  right 
to  resort  to  extrinsic  proof  to  dispel  it. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §5  2066-2082.  2084 ;    Dec.  Dig.  8  450.»] 

Evidence  (§  450*)— Parol  and  Extrinsic 
Proof  Co.ncekning  Writings— Ambigu- 
ity. 

3.  There  Is  such  ambiguity  in  articles  of 
copartnership  concerning  the  method  of  car- 
rying on  the  business  for  which  the  part- 
nership was  organized  as  to  justify  the  ad- 
mission of  explanatory  proof,  where  the 
partnership  agreement  is  silent  on  the  sub- 
ject, and  the  property,  one  half  of  which 
was  bought  from  one  partner  by  the  others, 
and  the  whole  of  whicn  was  then  put  by  the 
joint  owners  into  the  firm  as  its  sole  capi- 
tal in  trade,  appears  on  the  face  of  the 
agreement  to  be  an  inventory  of  the  assets 
and  property  of  a  pre-existing  dairy  and 
cattle  business,  and  where,  included  in  the 
property  bought,  was  a  sum  of  money  stated 
to  be  "value  of  working  capital,"  suggesting 
a  present  purpose  to  continue  an  existing 
businees. 

[Ed.  Note.— For  otber  cases,  see  BJvldenoe, 
Cent.  Dig.  fiS  2066-2082.  2084 ;    Dec.  Dig.  |  460.*] 

EviDEKCB  (I  450*)— Parol  and  Extrinsic 
Proof  Concerning  Writings— Ambigu- 
ity. 

4.  Including  in  an  agreement  to  form  a 

firm  to  continue  the  dairy  and  cattle  busi- 
ness previously  conducted  on  leased  land 
by  one  of  the  partners  a  paramount  mort- 
gage debt  on  the  leased  land  as  part  of  the 
plant  and  assets  transferred  by  him  to  the 
partnership  in  itself  creates  ambiguity  as 
to  whether,  by  the  transfer  of  the  para- 
mount right,  it  was  not  Intended  also  to 
pass  to  the  firm  the  subordinate  lease  right, 
which  ambiguity  becomes  so  apparent  as  to 
justify  the  admission  of  explanatory  proof 
when  it  is  considered  that  the  established 
business  was  carried  on  bv  means  of  the 
leased  property,  and  that  the  possession  of 
that  property  was  a  necessary  prerequisite 
to  the  continued  conduct  of  the  business, 
and  that  the  interdependence  of  the  lease  and 
mortgage  was  so  great  that  a'  transfer  of 
the  mortgage  to  the  lessee,  because  he  was 
the  owner  of  the  lease,  had  been  judicially 
ordered,  and  that  the  partnership  agreement 
required  the  transfer  of  the  mortgage  to  a 
third  person  by  legal  subrogation  if  the 
mortgagor  should  so  exact. 

[Ed.  Note.— For  other  cases,  see  BTldence, 
Cent.  Dig.  SS  2066-2082.  2084 ;    Dec  Dig.  {  450.*] 

Equity  (S  65*)— Clean  Han d&— Estoppel 
BY  Wrongful  Act. 

6.  The  surviving  members  of  a  partner- 
ship to  which  the  deceased  partner  had 
transferred,  by  the  partnership  agreement^ 
a  lease  of  the  land  on  which  the  firm  busi- 
ness was  to  be  conducted,  together  with  a 
paramount  mor^ge  thereon,  are  not  pre- 
cluded, on  the  theory  that  they  are  at- 
tempting to  profit  by  their  own  fraud  and 


•For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


S4  SUPREME  OOURT  REPORTER. 


Oct.  Taai, 


wrongdoing,  from  insisting  in  equity,  as 
against  his  widow  and  heirs,  that  such  lease 
was  extinguished  by  the  purchase  of  the 
land  by  the  firm  at  a  sale  on  foreclosure  of 
^e  mortgage,  althoush,  prior  to  the  fore- 
eloaure  proceedings,  the  firm  and  such  part- 
ner, who  still  appeared  upon  the  public 
records  to  be  the  owner  of  the  lease,  had 
entered  into  an  agreement  which  they  placed 
on  record,  whereby  the  lease  was  to  have 
priority  over  the  mort^afl;e,  since  this  was 
out  the  exercise  of  a  right  which  the  firm 
had  as  holder  of  both  lease  and  mortgage, 
to  prevent  the  deprivation  of  the  one  right 
by  the  enforcement  of  the  other. 

[Bd.  Note.— For  other  cases*  tm  Baoltar,  Cent 
Dig.  II  185-m;    Dec  Dig.  I  6S.«] 

[No.  69.] 

Argued  November  13,  1913.    Decided  Jan* 

uary  5,1914.• 

APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  decree  in  a  suit  for  the  dissolution  of  a 
partnership  which  finds  a  lease  to  have  been 
extinguished  by  a  purchase  of  the  leased 
property  at  a  foreclosure  sale.    Affirmed. 

See   same   case   below   on    interlocutory 
hearing,  4  Porto  Rico  Fed.  Rep.  222. 
The  facts  are  stated  in  the  opinion. 
Messrs.  N.  B.  K.  PettingiU  and  George 
H.  Lamar  for  appellants. 
Mr.  Charles  F.  Oamai  for  appellees. 
o 

•  *Mr.  Chief  Justice  "White  delivered  the 
ei  opinion  of  the  court: 

§     When  the  court  below  delivered  its  opin- 

*  ion  and  made*a  statement  of  facts,  it  did 
not  enter  a  final  decree,  but  directed  a  re- 
statement of  certain  accounts  to  be  made, 
and  ordered  a  survey  and  report  as 
to  the  condition  of  certain  real  es- 
tate, to  the  end  that  thereafter  the  case 
might  be  finally  disposed  of.  Fixing  their 
attention  upon  the  controlling  force  of  the 
reasons  which  the  court  had  stated  in  its 
opinion,  and  the  decisive  character  of  the 
findings  embodied  in  the  statement  of  facts, 
the  parties  who  believed  themselves  ag- 
grieved at  once  appealed,  but  their  appeal 
was  dismissed  for  want  of  a  final  judgment. 
220  U.  S.  601,  65  L.  ed.  603,  31  Sup.  Ct. 
Rep.  716.  The  case  is  now  here  on  an  ap- 
peal from  a  final  judgment,  and  the  con- 
tentions previously  relied  upon  to  secure  a 
reversal  are  applicable,  and  now  require  to 
be  decided. 

This  suit  was  begun  by  the  widow  and 
heirs  of  Paul  Van  Syckel  to  liquidate  and 
distribute  the  assets  of  two  partnerships  ol 
which  be  was  a  member,  f)%a^  P.  Van  Syckel 
A  Company  and  the  Santa  Cruz  Sugar  Com- 
pany. The  defendants  were  the  other  mem- 
bers of  the  firms.  From  the  petition  and 
the  documents  annexed,  from  the  answer, 


and  a  cross  petition  filed  by  the  defendants 
to  construe  and  limit  a  document  referred 
to  as  an  agreement  for  "postponement  of 
rights,"  as  also  from  the  issues  taken  on  the 
cross  petition,  and  from  the  opinion  of  the 
court  and  the  statement  of  facts  which  it 
made,  it  is  beyond  question  that  the  only 
controverqr  between  the  partners  arose 
from  an  assertion  by  the  widow  and  heirs 
of  Van  Syckel  that  they  were  the  holders 
of  a  subsisting  lease  covering  an  important 
piece  of  partnership  real  estate. 

The  solution  of  this  controversy  depend* 
ed  upon  the  answers  proper  to  be  made  to 
the  following  questions:  1st.  Did  the  lease 
which  was  owned  by  Van  Syckel  prior  to 
the  formation  of  the  partnership  of  P.  Van 
Syckel  A  Company  pass  to  that  firm  as  the 
result  of  its  organization  and  the  stipu- 
lations contained  in  the  articles  of  partner- 
ship? 2d.  If  the  firm  became  the  owner  of^ 
the  lease,  was  such  lease  extinguished  byg 
confusion  (Civil  Code,  {  1192)*as  the  result* 
of  the  purchase  by  the  firm  of  the  leased 
property  under  a  foreclosure  salet  and  3d, 
even  although,  as  a  general  rule,  the  lease 
was  extinguished  under  the  conditions 
stated,  could  the  surviving  members  of  the 
firm  be  heard  to  den^  the  existence  of  the 
lease  as  against  the  widow  and  heirs  of  Van 
Syckel,  in  view  of  the  publio  record  con- 
cerning the  lease,  of  the  stipulations  of  the 
agreement  styled  "postponement  of  rights," 
of  the  foreclosure  proceedings,  and  of  other 
declarations  made  in  other  notarial  acts  to 
which  the  partnership  and  the  partners 
were  parties? 

Concluding  that  these  questions  required 
an  affirmative  answer,  the  court  below  re- 
jected the  claim  based  upon  the  existence 
of  the  alleged  lease.  The  reasons  which  led 
to  this  conclusion  were  stated  in  an  elabo- 
rate opinion,  and  the  facts  which  were 
deemed  controlling  were  enumerated  in  a 
statement  of  facts.  While  conceding  t' at 
there  is  no  power  to  review  the  facts,  and 
while  further  conceding  that  if  effect  be 
given  to  the  facts  found,  the  judgment  is 
clearly  right,  it  is  yet  insisted  by  the  ap- 
pellants that  there  should  be  a  reversal 
upon  the  following  grounds:  (a)  Because 
the  ultimate  findings  made  by  the  court  as 
to  the  nonexistence  of  the  lease  were,  on 
the  face  of  the  record,  manifestly  alone 
based  upon  inferences  drawn  from  parol 
proof  conflicting  with  the  declarations  of 
the  parties  contained  in  notarial  acts,  and 
which,  under  the  local  law,  were  not  law- 
fully susceptible  of  being  overthrown  by 
parol  proof;  and  (b)  because,  moreover, 
error  is  manifest  on  the  face  of  the  find- 
ings as  well  as  in  the  legal  conclusions 
based  on  the  findings,  because  it  was  im- 
pessibla  to  condade  that  the  lease  had  bo 


*Fer  other 
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codBtence  without  permitting  the  defend- 
ants to  repudiate  their  declarations  made  in 
notarial  acts,  to  base  a  elaim  of  right  upon 
their  deceit  and  fraud,  and  to  discharge 
themselves  and  their  property  from  an 
obligation  hj  giving  efficacy  to  their  wrong- 
doing. As  these  propositions  in  their  final 
analysis  challenge  the  adequacy  of  the 
c  findings  made  to  sustain  the  legal  con- 
•  elusions  •based  on  them,  it  is  our  duty  to 
eonsider  and  to  decide  them.  As  a  prelude 
to  doing  so»  we  make  a  statement  of  the 
case  as  established  by  the  findings,  and  as 
elucidated  by  the  opinion  of  the  court  and 
the  documents  therein  referred  to. 

In  June,  1897,  by  notarial  act,  Paul  Van 
Syckel  leased  from  one  Montilla,  the  Santa 
Cnu  plantation  except  a  small  portion 
previously  leased  to  someone  else.  The 
rent  was  payable  monthly  and  the  term 
was  indeterminate;  that  is,  was  to  last  aa 
long  as  Van  Syckel  chose  to  pay  rent.  The 
property  when  leased  was  encumbered  by 
mortgage.  Van  Syckel  used  the  leased 
property  for  the  business  of  raising  cattle 
and  carrying  on  a  dairy.  The  registration 
officer  refusing  to  record  the  lease  because 
of  the  uncertainty  of  the  term,  Van  Syckel, 
in  October  1899,  made  a  notarial  statement, 
fixing  a  term  of  six  years,  and  reserving  the 
right,  at  will,  to  fix  future  terms.  The 
registering  officer  refusing  to  record  this 
statement,  Van  Syckel  sued  to  compel  its 
registry,  and  was  successful,  the  supreme 
court  of  Porto  Rico  (or  the  chief  justice 
thereof)  having  affirmed  an  order  directing 
the  registry  to  be  made.  The  holder  of  the 
mortgage  on  the  leased  property  having 
commenced  executory  proceedings  to  fore- 
elos6»  Van  Syckel  sued  in  the  provisional 
eourt  created  by  the  American  military  au- 
thority to  enjoin  on  the  ground  of  an  al- 
leged fraudulent  combination  between  the 
debtor  and  creditor  by  foreclosure  of  the 
paramount  mortgage  to  wipe  out  the  lease 
and  impliedly,  on  the  further  ground  that, 
having  an  interest,  as  lessee,  in  paying  the 
paramount  mortgage  debt,  be  was  entitled 
to  do  so  and  take  a  creditor's  legal  subro- 
gation. Civil  Code,  gg  1203,  1210,  and  121 1. 
The  foreclosure  proceeding  was  perpetually 
enjoined.  The  mortgage  creditor  acqui- 
eseing  in  the  result,  in  March,  1900,  trans- 
ferred the  debt  to  Van  Syckel.  During 
c  these  proceedings  there  were  pending  in  the 
«  local  courts,  suits  in  one  or  another* form, 
brought  by  Montilla,  assailing  the  rights 
of  Van  Syckel.  The  exact  character  of 
these  suits  is  not  disclosed,  but  they  are 
referred  to  in  the  findings,  and  a  statement 
on  the  subject  is  contained  in  Montilla  v. 
Van  Syckel,  8  P.  R.  R.  103,  lfi2. 
la   June^    1900,   before   a   notary.   Van 


Syckel  and  the  firm  of  Sobrinos  de 
Csquiaga,  an  established  and  reputable 
conunercial  firm,  formed  a  partnership 
styled  P.  Van  Syckel  &  Company.  The  act 
recited  that  Van  Syckel  was  the  owner  of 
enumerated  property,  viz.:  a  small  farm,  a 
lot  of  cattle  "as  per  inventory,"  a  lot  of 
personal  property,  constituting  the  plant  of 
a  dairy,  such  as  cans,  bottles,  milk  strain- 
ing apparatus,  carts,  milk  wagons,  etc.,  etc., 
and  besides  a  mortgage  paper  secured  on 
the  Santa  Cruz  plantation,  inventoried  at 
about  11,000  pesos;  and  lastly,  a  sum  of 
money  stated  in  the  inventory  as  "value  of 
working  capital,"  amounting  to  1111  pesos. 
These  various  items  gave  a  total  value  of 
30,000  pesos,  and  one  half,  16,000  pesos, 
was  paid  in  cash  by  Sobrinos  de  Ezquiaga  to 
Van  Syckel  as  the  purchase  of  one  half  the 
property  which  thus  became  jointly  owned, 
and  was  by  the  joint  owners,  Van  Syckel 
and  Sobrinos  de  Ezquiaga,  establisned  as 
the  capital  of  the  new  firm.  The  duration 
of  the  firm  was  two  years,  and  the  purpose 
of  its  organization  was  declared  to  be  the 
carrying  on  of  a  dairy  business  and  the 
purchase  of  cattle.  There  were  careful  pro- 
visions as  to  the  keeping  and  rendering  of 
the  accounts  of  the  firm,  as  to  the  equal 
power  of  management  by  the  partners,  and 
an  equal  division  between  them  of  profits. 
There  was  a  stipulation  relating  to  the 
mortgage  debt  on  Santa  Cruz,  providing 
that  if  the  debtor,  Montilla,  paid  the  same, 
the  sum  received  should  take  the  place  of 
the  debt  as  firm  capital,  and  the  firm 
should  not  be  dissolved  thereby,  and  the 
same  result,  it  was  expressly  provided, 
would  follow  in  case  Montilla  should  "re- 
cuperate the  debt"  and  require  an  assign-; 
ment  of  the  same;  that  is,  in  case*Montilla, 
by  operation  of  legtA  subrogation,  compelled 
a  transfer  of  the  debt  to  another. 

The  year  following,  in  July,  1901,  the 
firm  of  P.  Van  Syckel  k  Company  and  P. 
Van  Syckel  individually  were  parties  to  a 
notarial  act  styled  "postponement  of  right," 
by  which  the  firm,  after  reciting  its  owner- 
ship of  the  mortgage  claim  on  the  Santa 
Cruz  property  and  the  paramount  character 
of  the  mortgage  as  to  a  lease  on  the  prop- 
erty held  by  Van  Syckel,  waived  the  priority 
of  the  mortgage,  gave  precedence  to  the 
lease,  and  expressly  renounced  all  right  of 
the  mortgage  creditor  "to  rescind  the  lease" 
as  against  Van  Syckel  and  his  "cau9a 
habientea,"  This  act  was  placed  on  the  pub- 
lic records.  In  September,  1901,  Van 
Syckel  &  Company  commenced  executory 
proceedings  against  Montilla  to  enforce 
their  mortgsge  debt,  and  in  due  eourse,  in 
November,  1911,  the  property  was  adjudi- 
cated to  them  for  two  thirds  of  its  esti- 
mated value,  and,  as  was  customary  under 
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the  local  law,  the  state  of  the  record  wa« 
referred  to,  and  the  priority  of  the  recorded 
lease  wae  recited. 

In  May,  1902,  the  firm  of  P.  Van  Syckel 
k  Company  wae,  hy  notarial  agreement,  ex- 
tended for  a  period  of  four  years  to  the  let 
day  of  June,  1006.  The  articles  of  exten- 
sion recited  the  original  organization,  the 
purchase  from  Van  Syckel  of  the  property 
which  constituted  the  capital  of  the  firm, 
including  the  debt  secured  by  mortgage 
upon  Santa  Cruz.  It  then  recited  the  fore- 
closure and  the  purchase  of  the  property  at 
less  than  the  face  value  of  the  mortgage 
debt,  and  stipulated  that  the  capital  of  the 
new  firm  should  not  be  thereby  diminished 
as  the  property  took  the  place  of  the  debt 
as  a  partnership  asset.  It  would  seem  that 
after  the  foreclosure  and  probably  after 
the  extension  of  the  firm,  the  suits  brought 
by  Montilla  in  the  local  courts,  to  which 
we  have  previously  referred,  were  decided 
against  him;  but  in  December,  1902,  a  new 
csuit  in  the  Porto  Rican  courts  was  by  him 
•  commenced  against  Van  Syckel  individual- 
ly and  the  firm  of  Van  Syckel  k  Company 
and  its  members  to  rescind  the  lease  and  to 
vacate  the  foreclosure  proceedings,  and  to 
recover  the  Santa  Cruz  property.  Speaking 
generally,  as  to  the  lease,  the  ground  of  at- 
tack was  that  it  was  void  for  uncertainty, 
that  the  notarial  declaration  of  Van  Syckel 
as  to  the  six-year  term  was  unilateral 
and  created  no  obligation,  and  that  his 
reservation  of  future  right  to  fix  terms  at 
his  will  was  purely  protestative  and  void 
for  uncertainty.  As  to  the  mortgage  debt, 
the  assertion  was  that  the  transfer  by 
which  Van  Syckel  had  acquired  it,  conse- 
quent on  the  decree  of  the  provisional 
court,  had  extinguished  the  mortgage  by 
payment,  as  no  subrogation  was  expressed 
in  the  transfer  or  could,  by  operation  of 
law,  have  resulted  therefrom.  In  the 
meanwhile  and  before  the  extension  of  the 
partnership.  Van  Syckel  removed  from 
Porto  Rico  with  his  family  to  reside  in 
Cuba,  but  left  a  power  of  attorney  with 
his  partners  to  carry  on  the  business  of  the 
firm,  he  returning  at  intervals  to  Porto 
Rico  to  supervise  and  participate  in  the 
business*  Subsequently,  in  leasing  a  portion 
or  the  Santa  Cruz  property,  the  lease  was 
made  to  conform  to  the  state  of  the  public 
records,  and  therefore  was  so  drawn  as  to 
pass  not  only  the  rights  of  the  firm,  but 
the  right  of  Van  Syckel  under  his  apparent- 
ly existing  lease.  In  1905,  in  conjunction 
with  one  English,  the  firm  of  Van  Syckel  & 
Company  formed  an  agricultural  partner- 
ship called  the  Santa  Cruz  Sugar  Company, 
for  the  purpose  of  developing  the  sugar  in- 
dustry on  the  Santa  Cruz  property,  and  in 
that  contract  also  the  parties  so  acted  as  to 


make  their  agreement  conform  to  the  publia 
records;  that  is,  so  as  to  recognize  the  lease 
apparently  existing  in  the  name  of  Van 
Syckel,  as  also  the  rights  of  the  partner- 
ship in  and  to  the  property. 

During  the  interval,  the  suit  last  referred 
to,  brought  by  Montilla,  was  decided 
against  him  in  the  lower  court,  and  on  hiig^ 
appeal  in  March,  1905,  the  judgment  of  theg 
lower  *  court  was  affirmed  by  the  su*» 
preme  court  of  Porto  Rico,  Montilla 
prosecuting  an  appeal  to  this  court; 
but  shortly  thereafter  the  appeal  was 
dismissed  because  of  a  compromise  ef« 
fected  with  Montilla  by  which  the  firm  of 
Van  Syckel  ft  Company  paid  a  small  sum  in 
cash,  thus  terminating  the  long  contro- 
versy. Shortly  prior,  however,  to  this 
being  done.  Van  Syckel  died  in  Cuba,  and 
the  partnership  having  terminated  not 
only  as  the  result  of  his  death,  but  by 
lapse  of  time,  a  controversy  concerning  tlis 
lease  supervened  and  this  suit  followed. 

Dealing  with  the  facts  which  we  have  re- 
cited and  the  other  proof  before  it,  the 
court  found  that  the  sale  made  by  Van 
Syckel  to  the  firm  of  Sobrinos  de  Ezquiaga 
consisted  of  one  half  the  plant  and  assets 
of  a  dairy  establishment  and  cattle  farm  by 
him  carried  on  in  part,  at  least,  on  the 
leased  property,  and  Jiat  not  only  as  the 
result  of  implications  necessarily  arising 
from  the  provisions  of  the  articles  of 
partnership,  but  from  the  proof  as  to  the 
situation  of  the  parties  and  the  manner  in 
which  they  gave  effect  to  the  articles  of 
partnership,  it  clearly  resulted  that  the 
lease  passed  to  the  firm  as  a  part  and 
parcel  of  the  contract  by  which  the  firm 
became  the  holder  of  the  assets  and  plant. 

Thus  the  court  said: 

"It  is  our  opinion  that  Mr.  Van  Syckel 
sold  a  full  half  interest  in  his  dairy  busi- 
ness and  all  that  constituted  it,  which  in- 
cluded every  right  he  had  to  all  property 
concerned,  for  16,000  pesos  to  respondents 
Sobrinos  de  Ezquiaga."  [4  Porto  Rico  Fed. 
Rep.  241]. 

And  again,  speaking  on  the  same  sub- 
ject: 

"We  fail  to  see  the  force   of   the   claim 
that  Van  Syckel  put  in  a  mere  'credit'  or 
mortgage  debt  as  an  asset  of  this  firm,  the 
business  of  which  was  to  carry  on  a  dairy, 
and  it  looks  ridiculous  to  say  that  these 
respondents  simply  invested  in  half  of  an 
interest-bearing     mortgage.       Van     Syckel^ 
himself  had  been  using  this  ranch  for  8ome§ 
time* previous  for  this  same  purpose  as  a* 
dairy  ranch,  and  the  firm  continued  to  use 
it  for  the  same    purpose    for    some    time 
thereafter.     The  firm  could  not  ordinarily 
promote  a  dairy  business  by  simply  owning 
a  mortgage  which  might  be  paid   off    any 
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vomeniy  to  il  fMms  to  QS  to  be  plain  that 
Van  Byekel  intended  to  include  the  posBea- 
•ion  whieh  indnded  the  leaae  in  the  aaaets 
of  the  firm.'' 

And  thia  eondnaion  aa  to  the  ownership 
of  the  kaae  by  the  firm  aa  the  result  of  the 
formation  of  the  partnerahip  waa  reinforced 
by  the  following  staiementa  aa  to  the  con- 
duct of  the  partnera,  their  knowledge  of  the 
bnaineaa,  their  participation  therein,  theac- 
counta  rendered  concerning  the  same^  and 
the  profits  distributed.    The  court  said: 

'There  la  not  a  word  of  eridence  in  the 
ease  which  shows  that  P.  Van  Syckel  & 
Company  ever  paid  any  rent  to  Paul  Van 
Syckel  for  thia  lease,  or  haye  erer  given  him 
any  credit  for  any  auch  rent,  or  that  Van 
Syckel  ever  asked  the  firm  to  so  give  him 
eredit  for  any  rent,  although  it  ia  in  evi- 
dence that  Sobrinos  de  Ezquiaga  sent  Van 
Syckel  numerous  statements  of  their  ao* 
counta  of  the  firm's  businesa  while  he  waa 
then  living  in  Cuba*" 
And  again: 

''The  overwhelming  weight  of  the  evi- 
dence in  the  case  shows  that  Paul  Van 
Syckel  waa  just  as  prominent  and  even  a 
much  more  active  party  than  Sobrinos  de 
Ezquiaga  where  in  all  defenses  against  or 
attacks  upon  Montilla.  A  reading  of  the 
correspondence  that  is  in  the  evidence  will 
convince  anyone  of  this.*' 

Indeed,  the  conclusive  effect  of  the 
comprehensive  findings  of  the  court  con- 
cerning the  ownership  by  the  partnership  of 
the  alleged  lease  is  fully  illustrated  by  find- 
ing 14,  a  portion  of  which  we  quote,  and 
finding  17. 

"14. 
^     "Thib  said  Paul  Van  Syckel  during  his 
2  lifetime  agreed  with  Sobrinos  de  Ezquiaga 
•  fay  the  terma  of  his  partnership  «>tn  the  firm 
of  P.  Van  Syckel  &  Company    and   other- 
wise, that  said  firm  of  P.  Van  Syckel  A 
Company  should  be  the  sole  and  exclusive 
owners  of  the  said  farm  "Santa  Cruz,''  free 
and  clear  of  any  claims  upon  the  part  of 
said  Paul  Van  Syckel  by    reason    of    said 
lease  of  June  23,  1697.     .     .    • 

"n. 

The  evidence  in  thia  case  is  clear,  un- 
•qvivocal,  and  convincing  that  thia  lease 
of  June  23,  1897,  was  to  have  no  li^'e  or  ef- 
fect as  between  the  parties  in  their  ac- 
counting during  or  after  the  date  of  the 
partnerahip,  but  that  the  same  was  merged 
fai  tho  f ee  at  the  time  of  the  adjudication 
thereof  to  said  partnership  of  P.  Van 
Syckel  A  Company,  if  not  before." 

Absolutely  demonstrating,  as  these  find- 
ings do,  the  want  of  merit  in  the  contention 
that  there  was  error  in  holding  that  the 
Isaae  had  no  existence,  if  there  was  power 
to  make  and  give  effect  to  the  finding,  we 


come  to  conaider  those  qoeations  which,  al 
the  outset,  we  pointed  out,  are  the  <^ily  ia- 
sues  in  the  case. 

Passing  whether  the  face  of  the  notarial 
acta  to  which  we  have  referred  do  not,  in 
and  of  themselves,  fully  establian  the  trans- 
fer of  the  lease  by  Van  Syckel  to  the  firm, 
and  its  extinguishment  by  confusion  as  the 
result  of  the  purchase  at  the  foreclosure 
sale,  but  without  intimating  any  opinion 
whatever  to  the  contrary,  let  ua  consider 
the  subject  in  a  somewhat  narrower  aspect. 

Undoubtedly,  under  the  local  law  (Lawa 
of  Porto  Rico  1905,  p.  73)  if  there  waa  in- 
trinsic ambiguity,  the  right  to  resort  to 
extraneous  proof  to  dispel  it  obtained; 
that  is,  proof,  to  use  the  words  of  |  28  of 
the  statute,  showing  "the  circumstances 
under  which  it  (the  document  or  contract) 
was  made,  including  the  situation  of  the 
subject  of  the  instrument,  and  of  the 
partiea  to  it  ...  so  that  the  judge  be 
placed  in  the  position  of  those  whose  lan- 
guage he  is  to  interpret"  3 
**  Was  there,  then,  such  ambiguity  in  the* 
articles  of  partnership  concerning  the 
method  of  carrying  on  the  business  for 
w!.'.ch  the  partnert^ip  was  organized  as  to 
justify  the  admission  of  explanatory  proof  t 

The  articles  leave  no  doubt  concerning 
what  the  business  of  the  partnership  was  to 
be;  that  is,  the  carrying  on  of  a  dairy  and 
the  purchase  of  cattle;  but  there  is  noth- 
ing in  the  articles  which  expressly  shows 
where  and  how  the  propused  business  of  the 
firm  waa  to  be  conducted,  and  when  light 
on  this  subject  is  souglit  from  the  impli- 
cations of  the  text,  to  say  the  least,  such  a 
state  of  mental  uncertainty  is  engendered 
as  plainly  justifies  the  resort  to  proof  to 
clear  up  the  ambiguity.  We  say  this  be> 
cause  in  the  first  place  the  property,  one 
half  of  which  waa  bought  from  Van  Syckel 
by  Sobrinos  de  Ezquiaga,  and  the  whole  of 
which  was  then  put  by  the  joint  owners 
into  the  firm  as  its  sole  capital  in  trade,  on 
the  face  of  the  paper  appeared  to  be  an 
inventory  of  the  assets  and  property  of  a 
pre-existing  business,  which,  from  the 
nature  and  character  of  a  large  part  of  the 
tangible  property  sold,  was  a  dairy  and  cat- 
tle business.  In  the  second  place  because, 
included  in  the  articles  bought,  was  a  warn 
of  money  stated  to  be  "value  of  working 
capital,''  which  so  persuasively  suggests  the 
present  purpose  to  continue  an  existing 
businesa  aa  beyond  all  doubt  to  Justify 
proof  aa  to  the  situation  of  the  parties 
and  of  the  subject-matter  to  which  the  con- 
tract related.  The  proof,  then,  being  ad- 
missible and  establishing  that  Van  Syckel 
was  engaged  in  a  dairy  and  cattle  business 
upon  the  Santa  Cruz  property,  and  that  the 
assets  and  capital,  one  half  of   which   ha 
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•old,  coostituted  the  plant  And  aaaets  of 
Buch  business,  which  the  firm  continued  to 
conduct,  the  question  is,  Was  there  such 
ambiguity  in  the  contract  as  to  the  trans- 
fer of  the  lease  as  to  again  justify  proof 
beyond  the  terms  of  the  instrument  to  clear 
^up  that  situation?  Of  this  also  we  think 
g  there  can  be  no  doubt»  for  the  following 
•  reason:  The  inclusion  among  the* trans- 
ferred assets  of  the  debt  secured  by  mort- 
gage upon  the  Santa  Cruz  property,  and 
the  dominancy  of  that  debt  as  to  the  lease, 
in  and  of  itself  creates  obscurity  as  to 
whether,  by  the  transfer  of  the  paramount 
right,  it  was  not  contemplated  to  also  pass 
to  the  firm  the  subordinate  lease  right,  and 
that  ambiguity  becomes  more  apparent 
when  it  is  considered  that  the  established 
business  was  carried  on  by  means  of  the 
Santa  Cruz  property,  and  that  possession 
of  that  property  was  necessarily  a  pre- 
requisite to  the  continued  conduct  of  the 
business.  Indeed,  this  ambiguity  becomes 
all  the  more  marked  when  it  is  borne  in 
mind  that  the  interdependence  of  the  lease 
find  the  mortgage  was  so  great  that  the 
Judicial  power  had  compelled  a  transfer  to 
Van  Syckel  of  the  mortgage  because  he 
was  the  owner  of  the  lease.  Certainly,  as 
the  possession  of  the  Santa  Cruz  property 
for  the  purpose  of  the  business  was  es- 
sential, and  that  possession  could  only  be 
enjoyed  by  the  firm  as  a  consequence  of  the 
right  to  the  lease  or  the  rights  to  be  pos- 
sibly acquired  as  the  result  of  the  fore- 
closure of  the  mortgage,  the  inquiry  as  to 
whether  one  or  both  rights  were  intended 
to  be  embraced  was  essential  to  a  compre- 
hension of  the  contract,  and  its  solution 
was  made  so  ambiguous  by  particular  pro- 
Tisions  of  the  contract  as  to  justify  proof 
for  its  clarification.  This  arises  from  the 
provision  requiring  the  transfer  of  the 
mortgage  to  a  third  person  by  legal  subro- 
gation in  the  event  Montilla  should  so 
exact.  The  resulting  ambiguity  is  apparent 
since  in  such  event,  unless  the  mortgage 
was  subordinated  by  agreement  or  by 
operation  of  law  to  the  lease,  the  destruc- 
tion or  impairment  of  the  rights  which  it 
was  the  obvious  intention  of  the  partner- 
ship to  create  becomes  self-evident.  So, 
«lso,  unless  the  firm  owned  the  lease,  it 
would  have  no  interest  to  subordinate  the 
mortgage  to  the  lease,  and  in  the  event  the 
right  of  legal  subrogation  was  exercised 
fi^and  the  mortgage,  by  operation  of  law, 
5  passed  to  a  third  person,  such  person,  un- 
**  less  the  partnership*owned  the  lease,  would 
hold  the  mortgage  as  paramount  to  the 
lease,  and  therefore  have  the  power  to  de- 
••troy  it.  Indeed,  the  duty  to  admit  the 
j>roof,  we  think,  would  equally  result  if  at- 
tention be  not  confined  to  the  articles  of 


partnership,  but  be  extended  to  thoac 
articles  in  conjunction  with  'the  postpone- 
ment agreement,"  the  foreclosure  sale,  the 
extension  of  the  partnership,  and  tiie  other 
notarial  documents  to  whidi  we  have  re- 
ferred. But  we  do  not  deem  it  necessary  to 
elaborate  this  view,  as  what  we  have  said 
is  adequate  to  demonstrate  the  want  of 
merit  in  the  contention  that  the  controlling 
findings  of  fact  made  by  the  court  below 
were,  as  a  matter  of  law,  void  because  of  a 
want  of  power  in  the  court  to  consider  the 
proof  upon  which  the  findings  were  based. 

This  leaves  only  for  consideration  the 
contention  that  the  action  of  the  court  was 
erroneous  because  it  gave  effect  to  fraud 
and  deceit,  and  enabled  the  defendants  to 
recover  by  alleging  their  own  turpitude. 
Before  we  approach  that  subject,  however^ 
we  dispose  of  another  matter  to  which  con- 
siderable attention  was  devoted  in  the 
argument  at  bar. 

During  the  course  of  the  trial  Sefior 
Vacuna,  who  had  been  the  attorney  of 
Sobrinos  de  Ezquiaga,  of  Van  Syckel,  and 
of  the  partnership,  was  ofl'ered  as  a  witness 
to  prove  that  "the  postponement  agree- 
ment" was  advised  by  him  and  was  ezeent- 
ed  as  a  mere  precautionary  measure  to  pro- 
tect the  interest  of  the  firm  in  the  lease; 
that  is,  to  preserve  the  lease  in  case,  by  an 
adverse  decision  in  the  Montilla  suits,  the 
foreclosure  proceedings  were  annulled  and 
the  firm  deprived  of  its  resulting  ownership 
of  the  property.  In  other  words,  that  the 
purpose  was  to  leave  the  lease  in  such  a 
position  upon  the  public  records  that  if  it 
should  result  from  the  Montilla  suits  that 
the  title  resting  upon  the  foreclosure  was 
destroyed,  the  lease  would  not  be  treated 
as  having  been  extinguished  by  confusion 
because  on  the  records  the  ownership  of  then 
property  andHhe  ownership  of  the  lease  had* 
been  in  one  and  the  same  person.  The  court 
heard  the  witness  over  objection  based  upon 
the  privil^ed  character  of  the  matter 
sought  to  be  proved,  and  the  form  in  which 
it  was  attempted  to  be  elicited.  But  w« 
do  not  think  we  need  consider  the  sub- 
ject because  we  are  clearly  of  opinion,  in 
view  of  the  findings  of  tue  court  concern- 
ing the  sale  of  the  lease  to  the  partnership 
and  its  other  findings  of  fact,  that  it  is 
wholly  immaterial  to  pass  upon  the  objec- 
tion because,  even  if  it  be  assumed,  for 
argument's  sake,  to  have  been  well  taken, 
prejudicial  error  under  the  circumstances 
did  not  result.  The  weight  of  the  conten- 
tion as  to  deceit,  fraud,  and  wrongdoing  is 
placed  upon  the  postponement  agreement, 
but,  in  view  of  the  ownership  by  the 
partnership  of  the  lease  and  the  fact  that 
Van  Syckel,  although  he  had  disposed  of  the 
lease,  still  remained  upon  the  public  records 
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M  its  owner,  we  fail  to  perceive  the  slight- 
eat  foundation  for  the  contention  as  to 
fraud  or  wrong  or  deceit,  resulting  from  the 
postponement  agreement,  as  applied  to 
those  who  were  parties  to  it.  As  the  holder 
of  both  the  lease  and  the  mortgage,  the  firm 
had  the  right  to  seek  to  prevent  the  de- 
struction of  the  one  right  by  the  enforce- 
ment of  the  other, — a  destruction  which 
would  have  been  threatened  by  a  resort  to 
foreclosure  if  the  agreement  to  postpone  the 
mortgage  to  the  lease  had  not  been  put 
npon  the  records.  This  is  obvious  for  this 
reason:  If,  upon  the  records,  the  mort- 
gage had  continued  to  occupy  a  dominant 
position  as  to  the  lease,  it  would  have  re- 
sulted that  the  lease  would  have  been  ex- 
tinguished by  a  sale  to  foreclose  the 
mortgage;  and  therefore,  if  at  such  a  sale, 
a  third  person  had  bought  the  mortgaged 
property,  such  purchaser  would  have  taken 
the  property  free  from  the  lease,  and  the 
firm,  by  the  act  of  enforcing  Its  mortgage, 
would  necessarily  have  extinguished  its 
lease.  Under  these  circumstanees  there  is 
no  ground  for  charging  fraud  and  wrong- 
doing, simply  because  the  parties  sought  in 
:a  lawful  mode  to  protect  their  legal  rights. 
^In  its  last  analysis  the  whole  argument 
rests  upon  the  assumption  that  because  the 
parties  to  the  contracts  did  not  change  the 
public  records  so  as  to  cause  them  to  con- 
form to  their  contracts,  they  lost  the  right 
as  between  themselves  to  enforce  their  con- 
tract obligations, — a  proposition  which  is 
refuted  by  its  mere  statement.  Looking  at 
all  the  transactions  from  first  to  last, — the 
silence  of  the  articles  of  partnership  as  to 
the  lease,  the  act  of  postponement,  the  fore- 
closure proceedings^  the  extension  of  the 
partnership,  and  the  subsequent  dealings, 
we  can  discover  no  ground  by  which  it  can 
be  justly  said  that  the  parties  were  guilty 
of  wrongdoing.  The  existence  of  the  Mon- 
tilla  suits  assailing  the  title  to  the  prop- 
erty as  well  as  the  validity  of  the  lease  suf- 
fices to  explain  the  constant  purpose  to 
retain  on  the  public  records  divergent  own- 
ership of  the  two— when  in  fact  they  were 
united  in  one  person — ^lest  the  loss  of  one, 
the  title,  might  carry  with  It  by  confusion 
the  loss  of  the  other,  the  lease,  because  both 
had  been  on  the  record  in  the  name  of  the 
same  person.  Admitting  that  if  the  title 
had  been  vacated,  the  benignity  of  the  law, 
by  the  application  of  the  principle  of  resti- 
iutio  in  integrum  would  have  prevented  the 
loss  of  the  lease  by  confusion,  and  there- 
fore the  fear  of  the  partners  was  unneces- 
sary, that  fact  does  not  justify  treating 
them  as  wrongdoers  or  characterizing  their 
acts  as  fraudulent. 

Indeed,  when  it  is    considered   that   the 


oems  acts  in  which  they  all  bors  an  eqval 
part,  and  that  the  charge  of  fraud  is  ad- 
vanced to  sustain  the  asserted  right  of  one 
partner  to  recover,  to  the  detriment  of  the 
other  partners,  property  which  he  sold  to 
the  partnership,  and  for  which  he  was  paid 
without  a  return  of  the  price,  the  want  of 
merit  in  the  contention  beoomes  apparent. 
Affirmed. 


(m  v.  s.  M) 
ALEXANDER  a  M.  PENNINGTON,  Appl, 

V. 

UNITED  STATES. 

United  States  (|  &4*>— Claiics  Against 
—Statutes— Pro  vise. 
Claims  against  the  United  States  not 
enumerated  in  the  provision  of  the  sun- 
dry civil  appropriation  act  of  March  4, 
1907  (34  Stat  at  L.  1366,  chap.  2918,  U. 
S.  Comp.  Stat.  Supp.  1911,  p.  68),  making 
an  apnropriation  for  the  payment  in  cer- 
tain classes  of  cases  of  the  amounts  that 
may  be  certified  to  be  due  by  the  account- 
ing officers  of  the  Treasury,  cannot  be 
deemed  to  be  embraced  by  the  further  clause, 
^'provided,  that  in  all  eases  hereafter  so 
certified  the  said  accounting  officers  shall, 
in  stating  balances,  follow  the  decisiona 
of  the  United  States  Supreme  Court  or  of 
the  court  of  claims  of  the  United  States 
after  the  time  for  appeal  has  expired.  If 
no  appeal  be  taken,  without  regard  to  for- 
mer settlements  or  adjudications  by  their 
predecessors,"  whether  this  clause  be  re- 
garded technically  as  a  proviso  or  not. 

[Ed.  Note.~For  other  cases,  see  United  States, 
Cent.  Dig.  I  73 ;    Dec.  Dig.  8  94.* j 

[No.  682.] 

Submitted  December  15, 1913.    Decided  JaB« 

uary  6,  1914. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  which  dismissed  the 
petition  of  an  Army  officer  for  the  recov- 
ery of  additional  rations  and  longevity 
pay.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  A.  King,  William  B. 
King,  and  William  B.  Harvey  for  appel- 
lant. 

Assistant  Attorney  General  Thompson 
for  appellee. 


CI 


*  Mr.   Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

By  the  judgment  appealed  from  the  court 
below  dismissed  the  petition  in  which  re- 
covery was  sought  by  the  appellant,  of  a 
stated  sum  charged  to  be  due  him  because 
of  the  extra  per  diem  ration  for  each  five 
years'  service  allowed  by  the  act  of  July 


6,  1838,  §  15,  5  Stat,  at  L.  258,  chap.  162, 
eontroversy  is  between  partners,  and  eon- '  and  the  10  per  centum  increase  of  yearly 


*For  other 


see  same  tople  ft  |  inTiaaa  in  Deo.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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pay  gtwen,  for  each  tenn  of  Ave  yean'  service 
by  Rer.  Stoi.  §  1262,  U.  S.  Gomp.  Stat 
1901,  p.  800.  To  develop  the  qaestione  to 
be  decided,  we  ehronologically  arrange  the 
facta  alleged  and  somewhat  abbreviate  their 
statement,  omitting  nothing,  however,  rele- 
vant to  the  issues. 

Stating  the  petitioner  to  be  a  brigadier 
general  on  the  retired  list,  the  petition 
alleged  the  period  of  his  military  service 
from  1865,  when  he  entered  the  Military 
Academy,  up  to  and  including  1800,  when, 
as  a  brigadier  general,  he  was  placed  upon 
the  retired  list.  The  arms  of  the  military 
establishment  in  which  the  services  of  the 
petitioner  were  rendered,  during  the  period 
stated,  as  well  as  the  various  grades  through 
which,  by  promotion,  he  passed,  were  enu- 
merated, the  whole  period  embracing  service 
in  the  regular  Army  except  a  brief  time 
between  the  1st  of  October,  1864,  and  the 
1st  day  of  August,  1865,  when  it  was 
alleged  he  served  as  an  oificer  of  the  volun- 
teer service.    It  was  charged  that: 

"During  the  entire  period  of  his  service 
as  second  lieutenant,  first  lieutenant,  and 
eaptain  aforesaid,  the  practice  of  the  War 
Department  and  of  the  aceounting  officers 
of  the  Treasury  Department  was  not  to 
count  service  as  a  cadet  in  the  United 
States  Military  Academy  in  reckoning  the 
term  of  five  years  of  service  for  purposes 
of  the  additional  ration  provided  by  the 
act  of  July  6, 1838,  or  for  longevity  increase 
of  pay  under  §  1262  of  the  Revised  Stat- 
Nutes  (U.  S.  Gomp.  SUt.  1901,  p.  896)." 
•  *The  following  averments  were  then  made: 
"It  was  decided  by  the  Supreme  Court  of 
the  United  States  on  the  27th  day  of  Oc- 
tober, 1884,  in  the  case  of  United  States 
V.  Morton,  112  U.  S.  p.  3,  28  L.  ed.  613,  5 
Sup.  Ot.  Rep.  1,  and  on  the  11th  day  of 
March,  1889,  in  the  case  of  United  States 
V.  Watson,  130  U.  S.  p.  80,  32  L.  ed.  852, 
0  Sup.  Ct.  Rep.  430,  that  officers  of  the 
United  States  Army  were  entitled,  in  com- 
puting their  rations  under  said  act  of  July 
6,  1838,  and  in  computing  their  longevity 
pay  under  §  1262  of  the  Revised  Statutes 
(U.  S.  Gomp.  Stat.  1901,  p.  806),  to  be 
credited  with  their  service  as  cadets  in  the 
United  States  Military  Academy. 

Notwithstanding  said  decisions  of  the 
Supreme  Court  of  the  United  States,  the 
Second  Comptroller  of  the  Treasury,  on 
June  20,  1890,  decided  that  he  would  not 
allow  any  claim  for  additional  rations 
under  §  16  of  the  act  of  July  5,  1838,  afore- 
said, and  for  increase  of  longevity  pay 
under  §  1262  of  the  Revised  Statutes  on 
account  of  any  service  not  theretofore  ad- 
mitted as  forming  a  proper  subject  of  credit 
by  the  previous  practice  of  the  Treasury 
Department  as  aforesaid." 


Although  the  date  when  the  elaim  was 
presented  was  not  stated,  it  was  averred 
that  "after  the  decisions  of  the  Supreme 
Court  aforesaid  in  the  Morton  and  Wateon 
Cases,  a  claim  was  presented  by  this  claim* 
ant  to  the  Second  Auditor  of  the  Treasury 
for  additional  rations  and  longevity  pay 
due  under  the  acts  aforesaid  in  accordance 
with  the  decisions  of  the  Suprone  Court 
aforesaid,  and  said  claim  was  disallowed 
[on  December  13,  1890]  by  the  Second 
Auditor  in  accordance  with  the  decision 
of  the  Second  Comptroller  of  the  Treasury 
of  June  20,  1800,  as  hereinbefore  set  forth, 
and  no  consideration  was  given  by  said 
Auditor  to  the  interpretation  of  said  stat- 
utes made  by  the  Supreme  Court  in  said 
cases." 

It  was  alleged  that  on  the  4th  day  of« 
March,  1007,  "a  provision  of  law  was  passed  g 
by   Congress  as  a  portion*  of  the  annual* 
sundry  civil  appropriation  bill    (34  Stat, 
at  L.  1356,  chap.  2018,  U.  S.  Comp.  Stat. 
Supp.  1011,  p.  58),"  which  provision  was 
quoted   in   full   in   the   petition.     It   was 
further  aliped: 

"That  on  the  18th  day  of  May,  1908, 
the  Comptroller  of  the  Treasury  decided 
.  .  .  that  in  the  future  the  decisions  of 
the  Supreme  Court  of  the  United  States 
in  the  cases  aforesaid  would  be  followed 
by  the  accounting  officers  of  the  Treasury 
in  claims  for  additional  rations  and 
longevity  pay  aforesaid,  based  upon  service 
as  a  cadet  at  the  Military  Academy  of 
West  Point,  but  it  was  decided  by  said 
Comptroller  in  various  cases  that  .  .  • 
the  accounting  officers  of  the  Treasury 
would  not  reopen  any  claim  as  aforesaid 
in  which  a  settlement  or  adjudication  had 
once  been  made  by  their  predecessors." 

Following  the  enactment  by  Congress  of 
the  provision  above  referred  to,  it  was 
averred: 

"Your  petitioner  applied  to  the  Auditor 
for  the  War  Department  in  July,  1000, 
for  all  arrears  of  pay  then  due  on  account 
of  his  service  aforesaid,  particularly  for 
additional  rations  and  longevity  pay  on 
account  of  his  service  aforesaid  as  a  cadet 
in  the  Military  Academy.  The  Auditor 
for  the  War  Department  refused  to  consider 
said  claim  because  of  the  settlement  afore- 
said, dated  December  13,  1890,  by  the  Second 
Auditor  then  in  office,  disallowing  said 
claim." 

Referring  to  the  provision  in  the  sundry 
civil  appropriation  act  of  1907,  it  was  then 
alleged: 

"Your  petitioner  respectfully  represents 
that  by  said  provision  of  statute,  there  was 
granted  to  your  petitioner  a  right  to  be 
paid  additional  rations  under  said  act  of 
1838,  and  additional  longevity  pay  under 
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Mid  §  1262  «f  tbe  Revised  Statutes  (U.  8. 
CSomp.  Stat.  1901,  p.  896),  for  the  reason 
that  the  decisions  of  the  Supreme  Court  of 
the  United  States  and  of  the  court  of  cUtims 
of  the  United  States,  aforesaid,  held  that 
such  rations  and  longevity  pay  were  due  in 
a  similar  case,  and  such  decisions  should 
have  been  followed  by  said  accounting  of- 
ficers notwithstanding  the  former  settle- 
^  ment  or  adjudication  by  one  of  their  prede- 
g  cessors  as  aforesaid.     The  refusal  of  the 

•  accounting  officers  of  the  Treasury  afore- 
said to  state  a  balance  in  favor  of  your 
petitioner  on  account  of  the  former  settle- 
ment aforesaid  deprived  your  petitioner  of 
a  right  granted  under  said  act  of  Congress, 
for  which  there  is  no  remedy  except  by 
action  in  this  court." 

Plainly,  under  this  pleading  the  only 
ground  upon  which  the  rigbt  to  a  recovery 
was  based  was  the  provision  in  the  sundry 
eivil  appropriation  act  which  was  counted 
upon  as  conferring  a  substantive  new  and 
Independent  right.  The  text  of  the  proviso 
upon  which  the  case  depends  is  this: 

"Baek  pay  and  bounty:  For  payment  of 
•mounts  for  arrears  of  pay  of  two  and  three 
year  volunteers,  for  bounty  to  volunteers 
and  their  widows  and  legal  heirs,  for  bounty 
imder  the  act  of  July  twenty-eighth, 
eighteen  hundred  and  sixty-six  [14  Stat, 
at  L.  322,  chap.  296],  and  for  amounts  for 
commutation  of  rations  to  prisoners  of 
war  in  rebel  states,  and  to  soldiers  on 
furlough,  that  may  be  certified  to  be  due 
by  the  accounting  officers  of  tiie  Treasury 
during  the  fiscal  year  nineteen  hundred 
and  eight,  $200,000 :  Provided,  That  in  all 
eases  hereafter  so  certified  the  said  account- 
ing officers  shall,  in  stating  ba,lances,  fol- 
low the  decisions  of  the  United  States  Su- 
preme Court  or  of  the  court  of  claims  of 
the  United  States  after  the  time  for  appeal 
has  expired,  if  no  appeal  be  taken,  without 
regard  to  former  settlements  or  adjudica- 
tions by  their  predecessors." 

The  complaint  that  the  court  below  held 
that  this  provision  does  not  "include  the 
claim  of  the  appellant"  is  the  single  matter 
assigned  as  error,  and  what  is  urged  to  be 
the  correct  meaning  of  the  provision  is 
thus  stated  in  argument: 

"!•  That  the  above  proviso  in  the  act  of 

Sliarch  4,  1907,  is  an  acknowledgment  of  the 
indebtedness  of  the  United  States   to  all 

•  persons  whose  claims  are  thereinMescribed. 
and,  as  a  new  promise,  takes  their  claimn 
out  of  the  operation  of  the  statute  of  limi 
tations. 

"2.  That  upon  the  refusal  of  the  account- 
ing officers  to  allow  a  claim  as  directed  by 
this  proviso,  an  action  may  be  maintained 
upon  the  claim  in  the  court  of  claims  be- 
eause  it  is  a  claim  'founded  upon    •    •    . 


any-  law  of  Congress'  ( Judicial  Cod^  §  145, 
t  1st  [36  Stat  at  L.  1186,  chap.  231,  U.  S. 
Comp.  Stat.  Supp.  1011,  p.  198])." 

It  is  apparent  that  the  construction  which 
the  proposition  affixes  to  the  proviso  does 
not  confine  its  operation  to  the  character 
of  claims  here  involved,  but  extends  it  so 
as  to  embrace  all  claims  of  every  nature  if 
hereafter  it  be  asserted  that  a  prior  ad- 
ministrative determination  against  the  va- 
lidity of  the  claim  was  reached  without 
following  the  decisions  of  this  court  or  of 
the  court  of  claims.  The  foundation  prin* 
ciple  contended  for  by  which  the  result  just 
stated  is  brought  about  is  that,  by  the  effect 
of  the  proviso,  a  new  eause  of  action  is 
conferred  upon  the  holder  of  every  claim 
arising  against  the  government  from  its 
foundation,  however  remote  may  have  heea 
the  time  when  an  adverse  ruling  was  made^ 
and  however  otherwise  statutes  of  limita- 
tion woMld  be  applicable. 

The  arguments  advanced  to  sustain  the 
proposition  make  it  clear  that  such  is  its 
scopes  For  instance,  it  is  insisted  that  "Con- 
gress has  by  the  proviso  enacted  that  in  all 
cases''  "the  administrative  rule  of  res  judi- 
oota  shall  not  prevail  against  a  judicial 
decision,"  and  that  the  purpose  of  the  pro- 
visicm  was  to  remove  the  bar  of  all  stat- 
utes of  limitations  as  to  every  case  to  which 
the  enactment  relates^  The  extreme  result 
of  the  proposition  is  thus  made  apparent. 
That  its  assertion  is  not  academic  becomes 
obvious  when  it  is  observed  that  maintain- 
ing it  is  essential  to  meet  the  requirements 
of  the  case,  since  without  the  asserted  doo^ 
trine  of  new  promise  and  the  contention 
as  to  the  removal  of  the  bar  of  statutes  of 
limitation  the  claim  sued  on  would  not  be 
justiciable,  and  could  be  barred  by  limita-^ 
tions.  g 

•Coming  to  test  the  proposition  by  the* 
text  of  the  provision  it  is  seen  that  it  cour 
sists  simply  of  an  item  in  a  general  ap- 
propriation act  applying  a  designated  sum 
to  pay  an  enumerated  class  of  cases,  of 
which  this  is  not  one,  accompanied  with  ^ 
proviso  concerning  the  steps  to  be  taken  to 
ascertain  and  pay  the  claims  appropriated 
for.  This  makes  it  clear  that  the  sole 
ground  upon  which  the  proposition  rests 
is  a  disregard  of  all  that  portion  of  the 
provision  which  precedes  the  word  "pro- 
vided," thus  treating  the  latter  part  of  the 
whole  clause  as  distinct  and  independent 
legislation. 

In  other  words,  the  only  avenue  of  ap- 
proach for  the  proposition  is  through  a 
gateway  created  by  wrenching  the  provision 
asunder.  We  are  of  opinion  that  this  may 
not  be  done.  (White  v.  United  States,  101 
U.  S.  645,  48  L.  ed.  295,  24  Sup.  Ct.  Rep. 
171;  Georgia  R.  ft  Bkg.  Co.  v.  Smith,  128 
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U.  8.  174^  ISl,  n  Lw  cd.  tn,  WO,  9  Bap. 
Ct.  Bcp.  47.  Bui  It  to  indited  thai  the 
irordj  following  the  wocd  provided"  do 
sot  tcehsieAllj  amoimi  to  a  proriao,  and 
tliercfora  tho  eUuue  must  ba  dirided  into 
two  independent  parte,  eoneieting  the  one 
of  that  portion  whieh  goee  before  the  word 
^rorided,"*  and  the  other,  that  portion 
which  follow!  it.  And  when  this  to  done 
the  argument  to  thai  the  word  "all''  in  the 
Utter  portion  rendert  it  neoeseary  to  give 
to  thai  portion  the  far*reaching  eignifleanee 
elaimed«  Conceding  for  argnmeot'e  take 
that  the  latter  part  of  the  prortoion,  that 
is,  the  portion  whieh  follows  the  word  ''pro- 
Tided,'*  uuLj  not  be  technically  a  proriso, 
nerertheless  the  fact  that  the  two  prortoions 
are  united  in  enactment  to  one  and  the 
•aae  clause,  giring  no  intrinsic  manifes- 
tation of  a  legtotottTo  purpose  to  separate 
them,  causes  tiie  concession  to  be  without 
influence  in  determining  the  proper  con- 
struction of  the  prortoion.  It  to,  howerer, 
urged  that  at  the  time  of  the  enactment 
of  the  clause  there  were  pending  before 
^Congress  Tarious  bilto  concerning  the  action 
gof  the  executiTe  departments  in  failing  to 
•  apply  the  rulings  of  this  court*  as  to 
longeritj  pay,  and  therefore  the  prortoion 
must  haTS  been  intended  to  remedy  the 
eril  by  the  adoption  of  a  general  provision 
accomplishing  the  results  here  claimed. 
The  premise,  if  conceded,  serves  to  refute, 
Instead  of  to  sustain,  the  proposition  based 
on  it,  for  if  it  be  that  the  purpose  of  Con- 
gress was  to  unsettle  the  entire  past  ad- 
ministrative action  as  to  all  claims  against 
the  government,  and  to  confuse  the  entire 
administration  for  the  future,  it  cannot  be 
conceived  that  such  a  radical  intent  would 
have  been  expressed  in  such  an  obscure  and 
uncertain  manner.  And  this  leads  us  ilnal- 
ly  to  examine  the  contention  that,  as  in 
modem  practice  it  has  become  common  to 
adopt  Independent  legislation  on  appropria- 
tion bills  by  what  is  called  a  "rider,"  there- 
fore the  provision  here  involved  should  be 
treated  as  having  that  character,  and  be 
accordingly  independently  interpreted  as 
claimed.  But  whatever  be  the  new  habit, 
It  can  in  no  respect  serve  to  relieve  the 
judiciary,  when  called  upon  to  consider  a 
statute,  of  the  old  duty  of  correctly  inter- 
preting it.  Indeed,  the  very  suggestion  of 
the  practice  of  "riders"  admonishes  that 
things  may  not  be  so  associated  as  one  for 
the  purpose  of  securing  the  enactment  of 
legislation  upon  the  theory  that  they  are 
one,  and  when  enacted  be  disassociated  for 
the  purpose  of  judicial  construction  so  as 
to  cause  them  to  be  wholly  independent 
one  of  the  other. 
Affirmed. 
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of  8Ute  ef 
H.Dahl, 


JAMES  A.  FBEAB, 
the  State  of  Wisconsin, 
State  Treasurer,  et  aL 

CouBTS  (I  396*)— Ebbob  to  Statb  Coxtbt— 
Who  Hat  Bbiiio  Ebbob  —  Relatob  in 
Bbhalt  or  State. 

A  decree  of  the  Wisconsin  supreme  court, 
dismtosing  a  petition  filed  in  the  name  of 
the  state  by  a  private  eitisen  as  relator, 
asking  that  court,  in  the  exercise  of  its 
original  jurisdiction  under  Wto.  Const.  arL 
7,  §  3,  to  enjoin  certain  state  officials  from 
putting  in  force  the  state  income  tax  law, 
cannot,  without  the  consent  of  the  state,  be 
brought  up  to  the  Federal  Supreme  Court 
by  writ  of  error,  because  (a)  the  suit 
being  one  which,  under  the  state  law,  could 
only  be  brou^t  by  the  permission  of  the 
state  and  for  the  protection  of  its  govern- 
mental authority,  the  state  was  the  only 
real  plaintiff  below;  (b)  the  suit  having 
been  brought  by  the  consent  of  the  state, 
in  its  behalf,  the  relator  had  no  power  to 
prosecute  error  and  thus  to  implead  the 
state  without  its  consent;  (c)  there  was  no 
assertion  of  individual  right  or  grievance 
on  behalf  of  the  relator. 

[E<L  Note.— For  other  cases,  see  GottrtSL  Gent. 
Dig.  II  1078,  1079;    Dec.  Dig.  |  S85.*] 

[No.   447.] 

Submitted    December    16,    1913.     Decided 
January  6, 1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  decree 
dismissing  a  petition  filed  in  the  name  of 
the  state  by  a  private  citizen  as  relator, 
asking  that  court,  in  the  exercise  of  its 
original  jurisdiction,  to  enjoin  certain  state 
officials  from  putting  in  force  the  state 
income  tax  law.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  148  Wis.  456,  134 
N.  W.  673, 135  N.  W.  164,  Ann.  Cas.  1913A, 
1147. 

The  facts  are  stated  in  the  opinion. 

Mr.  Paul  D.  Carpenter  for  plaintiff  in 
error. 

Mr.  E.  C.  Brandenburg  in  behalf  of 
Messers  Walter  O.  Owen,  George  G. 
G^reene,  and  J.  E.  Dodge  for  defendants 
m  error.  j, 

H 

•   Mr.  Chief  Justice  White  delivered   the* 
opinion  of  the  court: 

The  attorney  general  of  the  state  of  Wis* 
consin,  by  direction  of  the  governor  of  the 
state,  moves  to  dismiss  on  the  ground  that 
the  state  is  the  real  party  in  interest,  be* 
cause  Bolens,  the  relator,  personally,  was 
in  the  court  below  the  mere  agent  of  the 
state,   devoid   of   all  authority   to   prose- 
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cnte  ihii  writ  of  error  and  thtroby  to  im- 
plead the  state  in  this  court  witiiout  its 
•oneent^  Indeed,  the  motion  to  dismise  in 
a  strict  lenae  ia  a  motion  to  quash  the 
writ  of  error  on  the  ground  that  no  writ  was 
erer  sued  out,  and  that  in  eflTect  there  is  no 
judgment  below  to  which  the  writ  could 
be  directed,  since  the  state,  who  was  the 
party  plaintiff,  and  the  officers  of  the  state, 
who  were  the  defendants,  both  acquiesced 
in  and  have  executed  the  judgment. 

The  decree  to  which  the  writ  of  error  is 
directed  was  rendered  on  a  demurrer  to 
the  petition  filed  in  the  supreme  court  of 
Wisconsin  by  Bolens,  ss  relator,  asking  the 
eourt  as  a  matter  of  original  cognisance  to 
enjoin  the  putting  in  force  of  a  state  law 
ereating  a  new  system  of  state  taxation  de- 
scribed as  "progressive  income  taxation." 
148  Wis.  456, 134  N.  W.  673,  136  N.  W.  164, 
Aan.  Cas.  1913  A,  1147.  We  accept  a  state- 
ment contained  in  the  argument  of  the 
plaintiff  in  error  concerning  the  nature  of 
the  original  jurisdiction  of  the  court  be- 
low: 

<*The  Constitution  of  the  state  of  Wiscon- 
sin confers  original  jurisdiction  upon  the 
supreme  court  of  the  state  to  issue  writs 
goof  injunction  and  other  original  and  reme- 
Sdial  writs,  and  to  hear  and  determine  the 
*  aame.  Art.  7,*§  3.  This  clause  gives  full 
Jurisdiction  to  the  state  supreme  court  over 
any  question  quod  ad  siatum  rMpubUoae 
pertinet,  affecting  the  'sovereignty  of  the 
state,  its  franchises  or  prerogatives,  or  the 
liberties  of  the  people.'  Such  action  is 
to  be  brought  originally  in  the  state  su- 
preme court,  and  may  be  instituted  by  the 
attorney  general,  acting  on  his  own  initia- 
tive,  or  acting  on  the  petition  of  a  citizen; 
or,  if  he  refuses  to  act  on  the  petition 
of  a  citisen,  then  the  citizen  may,  on  notice, 
apply  to  the  supreme  court  for  permission 
to  bring  the  action  for  the  state  in  the  name 
<rf  the  attorney  general,  and  the  court  may 
refuse  or  grant  such  permission." 

Further,  we  adopt  a  statement  in  the 
argument  for  the  plaintiff  in  error  as  to 
the  grievances  which  it  was  deemed  required 
judicial  redress  and  the  steps  taken  which 
were  exacted  by  the  state  statute  as  pre- 
requisite to  obtain  an  exertion  by  the  court 
of  its  original  jurisdiction: 

"Harry  W.  Bolens  presented  his  petition 
to  the  then  attorney  general  of  Wiscon* 
sin,  setting  up  that  the  Wisconsin  income 
tax  law,  chapter  658  of  the  Laws  of  Wis- 
consin for  1911,  is  wholly  null,  void,  and  of 
none  effect,  for  that  it  violates  numerous 
sections  of  both  state  and  Federal  Consti- 
tutions, most  of  these  objections  being  set 
out  in  detail,  followed  by  an  omnibus  allega- 
tion; and  praying  that  for  the  wrongs  com- 
plained of  and  for  the  protection  of  himself 
34  S.  C— 18. 
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and  all  others  similarly  situated,  and  for 
the  protection  of  all  the  taxpayers  of  the 
state  against  the  threatened  invasion  of 
their  rights  and  liberties,  and  forasmuch  as 
all  said  persons  are  remediless  in  the 
premises  without  the  interposition  of  the 
state  supreme  court,  that  the  attorney  gen- 
eral move  the  court  for  leave  to  bring  the 
action  designed  'so  as  fully  to  protect  and 
secure  the  said  rights  and  privileges  guar- 
anteed to  the  people  of  this  state  by  the 
Constitution  of  the  United  States  and  the 
Amendments  thereto,  and  the  Constitution 
of  the  state  of  Wisconsin  and  the  amend- 
ments  thereto."* 

^  The  attorney  general,  refusing  to  comply* 
with  the  request,  the  supreme  court,  on 
motion  of  the  relator,  ordered  the  petition 
to  be  filed  without  prejudice  to  thereafter 
considering  whether  there  was  jurisdiction 
to  entertain  it.  Subsequently  the  court 
overruled  a  demurrer  challenging  its  original 
jurisdiction,  and  moreover  held  on  a  de- 
murrer addressed  to  the  merits  that  the  pe- 
tition stated  no  ground  for  the  relief  which 
was  prayed*  The  court,  in  so  doing,  defined 
the  nature  of  the  power  possessed  by  it  as 
a  matter  of  original  jurisdiction  to  bear 
and  determine  the  case  made  by  the  peti- 
tion. 

It  said: 

"This  transcendent  jurisdiction  is  a  juris- 
diction reserved  for  the  use  of  the  state 
itself  when  it  appears  to  be  necessary  to 
vindicate  or  protect  its  prerogatives  or  fran- 
chises or  the  liberties  of  its  people.  The 
state  uses  it  to  punish  or  prevent  wrongs  to 
itself  or  to  the  whole  people.  The  state  is 
always  the  pUiintiff,  and  the  only  plaintiff, 
whether  the  action  be  brought  by  the  attor- 
ney general,  or  against  his  consent,  on  the 
relation  of  a  private  individual,  under  the 
permission  and  direction  of  the  court.  It 
is  never  the  private  relator's  suit.  He  is  a 
mere  incident.  He  brings  the  public  injury 
to  the  attention  of  the  court,  and  the  courts 
by  virtue  of  the  power  granted  by  the  Con- 
stttution,  commands  that  the  suit  be  brought 
by  and  for  the  state.  The  private  relator 
may  have  a  private  interest  which  may  be 
extinguished  (if  it  be  severable  from  the 
public  interest),  yet  still  the  state's 
action  proceeds  to  vindicate  the  public 
right."  Contrasting  the  suthority  thus 
possessed  by  virtue  of  its  original  jurisdic- 
tion with  the  ordinary  processes  for  the  re- 
dress of  private  wrongs,  the  court  said: 
"These  propositions,  if  correct,  and  we  be- 
lieve they  are,  demonstrate  very  clearly  that 
there  can  be  no  such  thing  as  a  taxpayer's 
action  (as  that  action  is  known  in  the  cir- 
cuit courts)  brought  in  the  supreme  court 
within  the  original  jurisdiction." 
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*  Kef  erring  to  gaeh  a  taxpayer's  suity  the 
court  obserred: 

"The  taxpayer  himself  is  the  aetual  par- 
ty to  the  litigation,  and  represents  not  the 
whole  public,  nor  the  state,  nor  even  all 
the  inhabitants  of  his  municipality,  but  a 
comparatively  limited  class;  namely,  the 
citizens  who  pay  taxes.  In  short,  he  sues 
for  a  class.  No  such  thing  is  known  in 
the  exercise  of  the  original  jurisdiction  of 
this  court.  In  actions  brought  within  that 
Jurisdiction,  the  state  is  the  plaintiff,  and 
sues  to  vindicate  the  rights  of  the  whole 
people." 
Applying  these  doctrines,  it  was  said: 
"The  Bolens  Case  [this  esse]  cannot, 
therefore,  be  held  to  come  within  the  origi- 
nal Jurisdiction  of  this  court,  if  it  be  a 
mere  taxpayer's  action.** 

After  further  pointing  out  the  distinction 
between  the  right  of  an  individual  to  sue 
in  a  trial  court  to  enforce  an  individual 
right  or  redress  a  wrong,  and,  if  aggrieved, 
to  prosecute  error  or  appeal,  and  the  differ- 
ence between  the  exertion  on  such  error  or 
appeal  of  authority  to  review,  and  the  ex- 
traordinary power  exerted  when  original  ju- 
risdiction wss  invoked,  the  court  came  to 
consider  the  merits  of  the  petition.  In  do- 
ing so  it  declared  that  because  of  the  public 
nature  of  the  controversy,  it  would  confine 
attention  solely  to  those  matters  which  were 
addressed  to  the  invalidity  of  the  statute  as 
a  whole.  In  passing  upon  questions  of  that 
character,  propositions  which  asserted  the 
statute  to  be  repugnant  to  both  the  United 
States  and  state  Constitutions  were  an- 
alyzed and  held  to  be  without  merit.  The 
petition  was  dismissed. 

From  this  statement  it  is  apparent  that 
the  motion  of  the  state  to  dismiss  is  well- 
founded  for  the  following  reasons:  {a)  Be- 
cause accepting  the  interpretation  affixed  by 
the  court  below  to  the  state  Constitution, 
and  the  resulting  ruling  as  to  the  scope  of 
^its  own  original  jurisdiction,  it  follows  that 
^the  state  was  the  only  real  plaintiff  below, 
^  since  the  relator  had  no  authority  to  sue 
but  by  the  consent  of  the  state,  and  as  its 
mere  agent  for  the  purpose  of  calling  into 
activity  judicial  authority,  not  for  the  re- 
dress of  individual  wrong,  but  for  the  pro- 
-tection  of  general  public  rights;  (b)  be* 
xause  the  suit,  having  been  brought  by  the 
consent  of  the  state,  in  its  behalf,  the  rela- 
<tor  had  no  power,  without  the  consent  of 
>the  state,  to  prosecute  error,  and  thus  to 
Implead  the  state  without  its  consent;  (c) 
•because,  as  the  relator  did  not  resort  to 
the  methods  provided  by  law  for  the  enforce- 
ment of  his  individual  rights,  if  any,  but 
elected  solely  to  resort,  by  the  consent  of  the 
atate,  to  a  jurisdiction  given  only  for  the 


not,  by  means  of  a  writ  ol  error,  directed 
from  this  court,  transform  the  nature  of 
the  proceedings,  and  secure  at  the  hands  ol 
this  court,  under  the  guise  ol  an  appellate 
proceeding,  the  exertion  ol  authority  to 
originally  determine  alleged  grievances 
which  were  not  passed  upon  by  the  court 
below  and  are  not  within  the  scope  of  Bev. 
Stat.  §  709,  U.  8.  Comp.  Stat.  1901,  p.  576. 
The  argument  that  if,  asserting  his  indi- 
vidual grievances,  the  case  had  been  brought 
in  a  trial  court,  and  had  been  carried  to  the 
supreme  court  of  the  state  from  an  adverss 
decision  upon  a  Federal  question,  the  judg- 
ment or  decree  of  the  supreme  court  would 
be  here  reviewable,  hence  the  decision  in  this 
case,  to  save  circuity  of  action,  should  be 
now  reviewable,  amounts  but  to  saying  that 
because  there  is  authority  to  decide  a  legal 
question  in  a  case  where  there  is  Jurisdic- 
tion, there  must  also  be  power  to  pass 
upon  the  same  question  when  it  arises  In 
a  case  over  which  there  is  no  Jurisdiction. 
Under  the  ruling  below  no  individual  right 
of  the  relator  was  denied,  and  because  it 
may  be  inferred  that  if,  in  the  future,  a 
case  asserting  individual  rights  in  due 
course  of  procedure  comes  to  the  court  ba- 
low,  that  court  will  be  controlled  or  per- 
suaded by  the  opinions  expressed  in  this«| 
case,  furnishes  no  ground  for  the  exer-J 
tion  by  this  court  in  the^present  case  of  a* 
Jurisdiction  which  it  does  not  possess.  In- 
deed, whether  the  case  be  considered  in  the 
light  of  the  absence  of  any  assertion  of  in- 
dividual right  or  grievance  on  behalf  of  the 
relator,  or  be  looked  at  from  the  point  of 
view  that  the  suit  was  one  under  the  state 
law  which  could  only  be  brought  by  the 
permission  of  the  state  and  for  the  protec- 
tion of  its  governmental  authority,  the  state 
being  therefore  the  real  party  plaintiff,  or 
if  it  be  tested  by  the  want  of  authority  on 
the  part  of  the  relator  by  means  of  a  writ 
of  error  to  implead  the  state  under  the  cir- 
cumstances disclosed  without  its  consent  in 
this  court,  the  want  of  jurisdiction  is  so 
conclusively  shown  by  previous  decisions  as 
to  leave  no  room  for  controversy  (Smith  v. 
Reeves,  178  U.  S.  486,  44  L.  ed.  1140,  20 
Sup.  Ct  Rep.  919.) 
Dismissed  for  want  of  jurisdiction. 


(231  U.  S.  695) 
JAMES  H.  WORK,  Appt, 

V. 

UNITED  GLOBE  MINES. 


CouBTS  (§  387*)— Appeal  fbom  Terbitobi- 
Ah  Supreme  Court  —  Statutory  Con- 
BTBucTioN— Limitation  of  Aotionb. 
1.  A  territorial  supreme  court  commits 
xedress  of  general  public  wrongs,  he  may '  no  reversible  error  in  holding  that  a  foiw 


*For  other  cum  ms  lame  topic  Jk  i  mumbbb  in  Doe.  Jk  Am.  Dlgt.  1907  to  dale.  A  Uep'r  lodezea 
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eign  corporation  may  avail  itwlf  of  tho 
statute  of  limitationa  at  a  defenae  in  a 
salt  to  quiet  title,  where  it  found  that 
during  the  whole  of  the  statutory  time  such 
eorporation  had  complied  with  the  local 
laws,  waa  in  possession  of  the  property,  pay- 
ing taxes  thereon,  and  conducting  business 
by  means  of  its  use,  and  was  subject  there 
to  be  sued,  having,  under  the  territorial 
law,  an  agency  for  that  purpose. 

(■d.  Note.— For  other  eases,  see  Courts,  Cent. 
Dlf.  H  1032-1037;    Dec.  Die  i  887.*] 

Courts  (§  387*)— Appeal  from  Territori- 
AL  Supreme  Court— Adverse  Possession 
—Color  or  Title. 

2.  A  ruling  of  a  territorial  supreme  court 
thai  a  reference  by  way  of  mere  recital  to 
aa  earlier  defective  deed  in  the  deed  relied 
upon  as  color  of  title  in  support  of  a  claim 
of  adverse  possession  did  not  render  the  lat- 
ter deed  insufficient  for  the  purpose,  where^ 
in  every  other  respect,  it  is  adequate,  is  not 
•o  manifestly  erroneous  as  to  require  re- 
versal in  the  Federal  Supreme  Court  on  ap- 


JBd.  Note.— For  other  cases,  see  Courta  Ge&t 
Dig.  H  1032-1037;    Dec.  Dig.  §  887.»J 

[No.  46.] 

ijgued  November  6,  1918.    Deelded  Jai^ 

nary  (^  1914. 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  of  Gila  County,  in  that  territory,  in 
favor  of  defendant  in  a  suit  to  quiet  title, 
affirmed. 

See  same  case  below,  12  Aris.  339,  100 
Pnc.  813. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  li.  Pincoffs  for  appellant. 
^    Mrs.  Sarah  H.  Serin  for  appellee. 
a 

•  *Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court : 

We  eoniine  our  statement  to  so  much  of 
the  case  as  is  necessary  to  develop  the 
matters  for  decision. 

Work,  the  appellant,  who  was  plaintiff 
in  the  trial  court»  sued  the  United  Qlobe 
Mines,  the  appellee,  to  quiet  his  title  to 
certain  described  mining  property,  averring 
that  he  had  the  fee-simple  title  to  the  same, 
and  although  defendant  asserted  some  ad- 
verse right,  it  had  no  title  or  interest  in  the 
property.  The  defendant,  averring  itself 
to  be  a  New  York  corporation  having  its 
principle  place  of  business  in  Globe,  Gila 
county,  Arizona,  in  its  answer,  besides  tra- 
versing the  averments  of  the  complaint, 
alleged  that  it  was  entitled  to  the  posses- 
sion ol  the  property  sued  for,  and  was  the 
ewnsr,  because  for  more  than  five  years 
before  the  commencement  of  the  suit  it  had 
been 


''In  the  aetualy  continuous,  uninterrupted, 
peaoeable^  ezelusive,  open,  notorious,  hostile, 
and  adverse  possession  of  said  premises,  and 
has  been  cultivating,  using,  enjoying,  and 
working  the  same^  paying  taxes  thereon, 
and  holding  and  claiming  the  same  and  the 
title  thereto  adversely  to  plaintiff  and  all 
the  world,  under  a  deed  from  William  £.« 
Dodge  and  D.  Willis  James,  conveying  saidg 
premises  to* this  defendant,  which  deed  is* 
dated  iJanuary  3l8t,  a.  d.,  1893,  and  which 
said  deed  was  duly  recorded  on  the  17th 
day  of  February,  a.  d.,  1893,  in  the  office  of 
the  county  recorder  of  Gila  county,  said 
territory,  in  book  3,  Deeds  of  Mines,  at 
page  299; 

"And  defendant  alleges  that  the  cause  of 
action,  if  any,  stated  in  th^  complaint  here- 
in, did  not  accrue  withiif  five  years  next 
before  the  conunencement  of  this  action." 

In  addition,  as  a  second  ground,  the 
ownership  of  the  property  was  asserted  to 
have  been  acquired  by  a  period  of  ten  years' 
limitation,  the  benefit  of  which  was  expresa- 
ly  pleaded.  The  prayer  of  the  answer  was 
not  only  that  the  claim  of  the  plaintiff  be 
rejected,  but  that  there  be  affirmative  relief 
adjudging  the  title  of  the  property  to  be 
in  the  mining  company. 

The  case  was  submitted  to  the  trial  court 
upon  an  agreed  statement  of  facts,  and  was 
decided  in  favor  of  the  defendant,  and  a 
judgment  of  affirmance  followed  in  the 
supreme  court  of  the  state  to  which  the 
case  was  taken,  that  judgment  being  the 
one  to  which  this  writ  of  error  is  directed. 
The  court,  for  the  purpose  of  its  consider- 
ation of  the  case,  adopted  the  statement  of 
facts  acted  upon  by  the  trial  court. 

Three  principal  questions  were  decided: 
(a)  That  the  United  Globe  Mines,  although 
a  foreign  corporation,  was  entitled  to  avail 
itself  of  the  statute  of  limitations;  (b) 
that  the  deed  which  the  United  Globe  Mines 
asserted  as  the  basis  of  its  claim  to  a  right 
of  ownership  resulting  from  the  five  years' 
limitation  under  §  2937  of  the  Revised  Stat- 
utes of  Arizona  for  1901  was  adequate,  and 
hence  the  United  Globe  Mines  was  the 
owner  of  the  property  by  limitation;  and 
(c)  besides  that,  the  facts  proven  as  the 
basis  of  the  ten  year  limitation  under  | 
2938  of  the  Hevised  Statutes  of  Arizona 
for  1901  were  adequate  to  bring  the  United 
Globe  Mines  within  the  embrace  of  the  stat- 
ute, and  therefore  to  additionally  sustain  <| 
its  claim  of*  ownership  on  such  ground.* 
For  the  purposes  of  this  appeal  a  number 
of  grounds  of  error  were  asserted,  but  we 
content  ourselves  with  the  mere  statement 
that  we  think  they  are  without  merit  be- 
cause, in  the  argument  at  bar  for  the  ap- 
pellant, only  the  rulings  of  the  court  below 
concerning  the  three  propositions  to  which 


•For  ether  oases  see  same  topic  Jk  i  mttmbsb  In  Dec  Jk  Am.  Digs.  1907  to  date.  Jk  Rep'r  Indexes 
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we  bare  referred  are  diacuased  and  inaiated 
upon  aa  a  baaia  for  reveraal.  We  come, 
tben,  briefly  to  consider  those  propoaitiona. 
At  the  outaet  it  la  to  be  obaenred  that 
the  questiona  are  inherently  and  in  the 
atrictest  sense  local  in  character,  depend- 
ing as  they  do  upon  the  right  to  have  the 
benefit  in  the  territory  of  the  statutes  of 
limitation  concerning  real  eatate,  and  the 
application  of  such  statutea  to  the  case  aa 
made  by  the  defendant,  the  United  Globe 
Mines.  But  as  to  questions  of  such  char- 
acter the  settled .  rule  is  that  this  court 
"accepts  the  construction  which  the  terri- 
torial court  baa  placed  upon  a  local  stat- 
ute;" in  other  words,  will  not  disregard  or 
reverse  the  same  unless  constrained  to  do 
so  by  the  cleareat  conviction  of  serious 
error.  Phcsniz  R.  Co.  v.  Land  is,  where  a 
full  list  of  the  applicable  eases  is  collected, 
decided  December  22  last  [231  U.  S.  578,  08 
li.  ed.  — ,  34  Sup.  Ct.  Rep.  179].  With  our 
duty  thus  defined  the  case  is  readily  dis- 
posed of.  As  to  the  first  question,  the  court 
below  expressly  found  that  during  the  whole 
of  the  statutory  time  the  United  Globe 
Mines,  although  a  nonresident  in  the  sense 
that  it  was  a  corporation  of  foreign  or- 
ganization, had  complied  with  the  laws  of 
Arizona,  was  in  possession  of  the  property, 
paying  taxea  thereon  and  conducting  busi- 
ness by  means  of  its  use,  and  waa  subject 
there  to  be  sued,  having  under  the  law  of 
the  territory,  an  agency  for  that  purpose. 
It  is  manifest  under  these  conditions,  if 
there  be  any  ground  for  a  different  con- 
clusion, which  we  do  not  intimate,  there  is 
no  possible  room  for  holding  that  such 
aerious  error  was  committed  as  to  constrain 
ua  to  reverse.  As  to  the  second  proposition, 
—the  ^ve  years'  statute,— the  only  conten- 
ction  is  that  the  court  erred  in  holding  that 
*  a  reference  in  the  deed  which  waa  rolled 
upon  to  the  origin  of  title  did  not  operate 
to  render  the  deed  relied  on  insufficient  for 
the  purposes  of  the  statute,  although  it 
waa  in  every  other  respect  adequate.  That 
is  to  say,  the  contention  is  that  the  suffi- 
ciency of  the  deed  should  have  been  tested 
not  by  its  own  adequacy,  but  by  the  insuffi- 
ciency of  another  deed,  not  involved  in  the 
case,  simply  because  such  other  deed  by 
way  of  mere  recital  was  referred  to  in  the 
deed  which  was  relied  on,  and  upon  which 
deed  the  application  of  the  bar  of  the  stat- 
ute solely  depended.  We  do  not  test  the 
accuracy  of  the  reasoning  upon  which  the 
contention  must  rest,  nor  comprehensively 
review  the  authorities,  since  in  our  opinion 
it  cannot  be  aaid,  either  from  the  point  of 
view  of  reason,  or  from  a  consideration  of 


the  decided  cases,!  that  there  ia  ground 
for  holding  that  there  waa  auch  mantfeat 
error  committed  aa  to  juatify  reversal.  In 
saying  thia  we  intimate  no  doubt  aa  to  the 
correctneas  of  the  ruling  below  made;  our 
sole  purpose  is  to  abstain  from  deciding 
a  purely  local  question  in  the  absence  of 
those  conditions  which  render  it  necessary 
for  ua  to  do  so, — that  ia,  the  existence  of 
plain  error  of  ao  serious  a  nature  aa  to 
require  correction  at  our  hands. 
Affirmed* 


0B2  U.  S.  U7) 

BELLE  J.  BARNES,  L.  H.  Manning,  and 
Epea  Randolph,  Appellanta, 

V. 

J.  L.  B.  ALEXANDER  and  Mary  E.  Street, 
Executrix  of  Webater  Street,  Deceased. 

Attobnkt  and  Client  (§  176*)— Libic  fob 

Compensation. 

An  agreement  by  a  lawyer  who  was  pros^ 
cuting  a  case  for  a  contingent  fee,  which 
was  U>  be  one  fourth  of  the  amount  recov- 
ered by  his  clients,  to  sive  certain  other 
lawyers  one  third  of  such  fee,  if  and  when 
he  should  receive  it,  if  they  would  do  cer- 
tain work  for  him,  createa  a  lien  upon  the 
fund  aa  soon  aa  received  by  him,  in  favor 
of  such  attorneys,  where  they  had  performed 
the  agreed  services. 

[Ed.  Note.— For  other  cases,  tee  Attorney  and 
Client.  Cent  Dlf .  I  881 ;    Dec.  Dig.  I  176.*] 

[Na  109.] 

Submitted  December  1,  1913.    Decided  Jan- 
uary 12,  1914. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  of  Cochise  County,  in  that  territory, 
enforcing  an  attorneys'  lien.    Affirmed. 

See  same  case  below,  13  Ariz.  338,  114 
Pac.  952. 

The  facts  are  stated  in  the  opinion. 

Mr.  Eugene  8,  Ives  for  appellants. 

Messrs.  J.  L.  B.  Alexander,  William 
M.  Seabury»  Aldla  B.  Browne,  Alexan- 
der Brltton,  and  Evans  Browne  for  ap- 
pellees. ^ 

Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

The  proceeding  out  of  which  this  caae^ 
arises  was  brought  by  the  appellant,  Mrs.^ 
Barnes,  for  an  account  of  the*property  re-* 

tJackson  ex  dem.  Bradstreet  v.  Hunt- 
ington, 5  Pet.  402,  447,  8  L.  ed.  170,  186; 
Clarke  v.  Courtney,  5  Pet  319,  364,  8  L. 
ed.  140,  152;  Pillow  v.  Roberta,  18  How. 
472,  14  L.  ed.  228;  Wright  v.  Mattison,  18 
How.  50,  15  L.  ed.  280;  Cameron  v.  United 
States,  148  U.  S.  301,  37  L.  ed.  469,  13 
Sup.  Ct.  Rep.  595. 


•For  other  caaes  see  same  topic  ft  i  mumbbx  in  Dec.  4k  Am.  Digs.  1907  to  dato,  4k  Rep'r  Indexes 
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•eived  in  aettlement  of  certain  mining  suits 
and  for  a  recovery  of  one  fourth  of  the 
same.  The  defendants,  Shattuck,  Han- 
ninger,  and  Marks,  were  parties  to  these 
suits,  and  employed  as  their  attorneys  the 
firm  of  Barnes  &  Martin  and  one  O'Connell 
under  an  agreement  tliat  the  lawyers  should 
have  as  their  compensation  one  fourth  of 
all  that  was  received  by  the  said  defendants. 
It  may  be  assumed  that  Mrs.  Barnes  repre- 
sented this  claim.  While  the  present  suit 
was  pending  another  firm,  whose  claim  now 
19  represented  by  the  appellees,  intervened 
and  claimed  one  third  of  this  contingent 
fee  of  one  fourth.  At  the  trial  it  appeared 
that  the  original  defendants  had  paid  to 
CConnell  the  amount  due;  $18,750.  Pend- 
ing the  suit  O'Connell  paid  over  $10,626  of 
this  to  Mrs.  Barnes,  retaining  $6,250,  and 
paying  Martin,  the  junior  member  <^  the 
firm  of  Barnes  k  Martin,  $1,875.  The  court 
entered  no  decree  against  the  original  de- 
fendants, but  did  decree  that  Mrs.  Barnes 
was  liable  to  the  appellees  for  $6,250,  being 
one  third  of  the  contingent  fee.  She  ap- 
pealed to  the  supreme  court  of  the  territory, 
but  it  afiirmed  the  judgment  below.  13 
Ariz.  338,  114  Pac.  052.  The  other  two  ap- 
pellants in  this  court  are  the  sureties  on  her 
anpersedeas  bond. 

The  main  question  is  whether  the  facts 
set  forth  in  the  findings  certified  justify  the 
conclusion  of  the  courts  below.  The  whole 
matter  rests  on  conversations,  in  one  of 
which  Barnes  said  to  Street  and  Alexander : 
*'If  you  will  attend  to  this  case  I  will  give 
you  one  third  of  the  fee  which  I  have  com- 
ing to  me  on  a  contingent  fee  from  Shat- 
tuck,  Hanninger,  and  Marks.  Mr.  O'Con- 
nell, who  is  associated  with  me,  is  entitled 
to  the  other  third."  In  others  also  he  ex- 
plained what  his  firm  was  to  have,  and 
told  Street  and  Alexander  that  they  should 
get  one  third  of  that  if  they  would  do 
certain  work  that  he  had  not  time  to  at- 
tend   to.     Street   and    Alexander   did    the 

Mwork  required,  it  does  not  matter  whether 

•  it  was  more  or  less; — ^tliere^was  some  at- 
tempt to  raise  a  question  about  the  fact, 
but  we  regard  it  as  beyond  dispute.  The 
only  serious  argument  is  that,  whatever  they 
did,  their  compensation  depended  upon  a 
personal  promise  that  gave  tliem  no  spe- 
cific claim  against  the  fund.  For  this 
proposition  reliance  is  placed  upon  Trist 
V.  Child  (Burke  v.  Child)  21  Wall.  441, 
22  L.  ed.  623.  In  that  case  Child  had  an 
agreement  with  Trist  that  Child  should 
take  charge  of  a  claim  of  Trist  before  Con- 
gress, and  should  receive  25  per  cent  of 
whatever  sum  Congress  might  allow.     The 

-suit  alleged  a  lien  on  the  sum  allowed,  and 
prayed  that  Trist  might  be  enjoined  from 

-withdrawing  the  money  from  the  Treasury, 


and  might  be  decreed  to  pay  the  amount 
due.  The  bill  was  dismissed  on  the  ground 
that  the  contract  was  illegal,  but  it  was 
added  that  Child  had  no  lien  because  it 
was  forbidden  by  act  of  Congress,  and  also, 
it  was  said,  because  there  was  no  aufiicient 
appropriation  of  the  fund,  so  that  the  only 
remedy,  if  there  had  been  one,  would  have 
been  at  law.  Wright  t.  Ellison,  1  WalL 
16,  17  L.  ed.  555;  Christmas  v.  Russell,  14 
Wall.  69,  20  L.  ed.  762.  This  decision,  so 
far  as  it  concerns  us  here,  seems  to  have 
overlooked  Wylie  v.  Coxe,  15  How.  415,  14 
L.  ed.  753,  which  decided  that  a  contract 
for  a  contingent  fee  out  of  a  fund  awarded 
constituted  a  lien  upon  the  fund.  The  re- 
marks in  Trist  v.  Child  were  not  necessary 
to  the  decision,  which  was  placed  mainly  on 
other  grounds,  so.  that  at  least  we  are  war- 
ranted in  treating  the  question  as  at  laife. 
It  would  be  a  strong  thing  to  decide  that 
there  was  nothing  to  warrant  the  conclu- 
sion, whether  of  law  or  fact»  sanctioned  by 
the  highest  court  of  a  territory  that  since 
has  become  a  state,  upon  a  matter  no 
longer  subject  to  review  by  us.  See  Phoenix 
R.  Co.  V.  Landis  (Dec.  22,  1913  [231  U. 
S.  578,  58  L.  ed.  — ^,34  Sup.  Ct.  Rep.  170]), 
But  it  might  be  our  duty,  and  we  pass  that 
consideration  by.  We  start»  however,  with 
the  principle  that  an  informal  business 
transaction  should  be  construed  as  adopting 
whatever  form  consistent  with  the  facts  is^ 
most  fitted  to  reach  the  result  seemingly  de-^ 
sired.  Sexton  v>Kessler  &  Co.  225  U.  S.  90,  * 
96, 97, 56  L.  ed.  995,  999,  1000,  32  Sup.  Ct. 
Rep.  657.  Obviously  the  only  thing  intended 
or  desired  was  to  give  the  appellees  a  claim 
to  one  third  of  the  fund  received  by  Barnes 
if  and  when  he  should  receive  it.  It  is  true 
that  there  was  in  a  sense  a  rea  as  to  which 
present  words  of  transfer  might  have  been 
used.  There  was  a  right  vested  in  Barnes, 
unless  discharged,  to  try  to  earn  a  fee  con- 
tingent upon  success.  But  in  a  speculation 
of  this  sort  the  parties  naturally  turned 
their  eyes  toward  the  future  and  aimed  at 
the  fruits  when  they  should  be  gained.  They 
therefore  used  words  of  contract  rather  than 
of  conveyance;  but  the  important  thing  is 
not  whether  they  used  the  present  or  the 
future  tense,  but  the  scope  of  the  contract. 
In  this  case  it  aimed  only  at  the  fund. 
Barnes  gave  no  general  promise  of  reward; 
he  did  not  even  give  a  promise  qualified  and 
measured  by  success  to  pay  anything  out  of 
his  own  property,  referring  to  the  fund 
simply  as  the  means  that  would  enable  him 
to  do  it.  See  National  City  Bank  v.  Hotch- 
kiss,  231  U.  S.  50,  57,  58  L.  ed.  — ,34  Sup. 
Ct.  Rep.  20.  He  promised  only  that  if, 
when,  and  as  soon  as  he  should  receive  an 
identified  fund,  one  third  of  it  should  go 
to  the  appeUeea.     But  he  promised  thai. 
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At  tbe  latest,  the  moment  the  fond  was  re- 
ceived the  contract  attached  to  it  aa  if  made 
at  that  moment.  It  is  an  ancient  principle 
even  of  the  common  law  that  words  of 
covenant  may  be  construed  as  a  grant  when 
they  concern  a  present  right.  Sharington  v. 
Strotton,  1  Plowd.  298,  308;  Hogan  v.  Bar- 
ry, 143  Mass.  538,  10  N.  E.  263;  Ladd  v. 
Boston,  151  Mass.  685,  688,  21  Am.  St. 
Rep.  481,  24  N.  E.  858.  And  it  is  one  of 
the  familiar  rules  of  equity  that  a  contract 
to  convey  a  specific  object  even  before  it 
is  acquired  will  make  the  contractor  a  trus- 
tee as  soon  as  he  gets  a  title  to  the  thing. 
Momington  v.  Eeane,  2  DeO.  &  J.  292,  313, 
27  L.  J.  Ch.  N.  8.  791  4  Jur.  N.  S.  981, 
6  Week.  Rep.  434;  Holroyd  v.  Marshall,  10 
H.  L.  Cas.  191,  211,  33  L.  J.  Ch.  N.  S.  193, 
9  Jur.  N.  S.  213,  7  L.  T.  N.  8.  172,  11  Wedc. 
Rep.  171,  10  Eng.  Rul.  Cas.  420. 
The  obligation  of  Barnes  was  as  definite- 
^1y  limited  to  payment  out  of  the  fund  as  if 
ejthe  limitation  had  been  stated  in  words,  and 
«  therefore  creates  a  lien  upon  the* principle 
not  only  of  Wylie  v.  Coze,  supra,  but  of 
Ingersoll  v.  Coram,  211  U.  8.  335,  365-368, 
53  L.  ed.  208,  229,  230,  29  Sup.  Ct.  Rep. 
92,  which  cites  it  and  later  cases.  See  fur- 
ther to  the  same  point.  Burn  v.  Carvalho,  4 
Myl.  ft  C.  690,  702,  703,  3  Jur.  1141;  Ro- 
dick  V.  GandeU,  1  DeG.  M.  &  G.  763,  777, 
778,  12  Beav.  325,  19  L.  J.  Ch.  N.  S.  113, 
13  Jur.  1087;  Harwood  v.  La  Grange,  137 
N.  Y.  538,  540,  32  N.  E.  1000.  It  is  sug- 
gested that  there  is  an  American  doctrine 
opposed  to  that  which  is  established  in 
England.  We  know  of  no  such  opposition. 
There  is  or  ought  to  be  but  one  rule, — that 
suggested  by  plain  good  sense. 

After  making  their  contracts  the  parties 
seem  to  have  construed  them  as  we  have 
done.  Barnes  wrote  to  his  partner,  when 
they  had  succeeded  in  the  cases  concerned, 
in  terms  showing  that  he  regarded  their 
own  claim  as  specific,  "to  have  one  fourth 
of  the  ground,"  the  principle  on  which  this 
suit  was  brought;  and  when  a  settlement 
was  to  be  made  he  went  to  Phoenix  and 
notified  Street  and  Alexander.  For  the 
same  reason  the  latter  firm  filed  no  claim 
against  the  estate  of  Barnes,  thinking  that 
it  owed  them  nothing,  but  that  they  had 
one  third  of  the  contingent  fee.  It  is  not 
necessary  to  consider  wlietlier  the  lien  at- 
tached to  what  we  have  called  the  re8,  be- 
fore the  fund  was  received,  as  a  covenant 
to  set  apart  rents  and  profits  creates  a 
lien  upon  the  land.  Legard  v.  Hodges, 
1  Ves.  Jr.  477,  4  Bro.  Ch.  421.  It  is  enough 
that  it  attached  not  later  than  that  moment. 
We  have  considered  the  case  upon  the 
merits.  The  argument  upon  them  for  the 
appellants  is  mixed  with  others  as  to  the 
md&demey  of  the  complaint  in  intervention. 


Upon  the  point  of  pleading  we  see  no  occa* 
sioB  to  go  behind  the  decision  below.  Phcs* 
nix  R.  Go.  V.  Landis,  No.  61.  Dec.  22,  191^ 
L231  U.  S.  578,  58  L.  ed.  — ^,84  Sup.  Ct 
Rep.  179]. 

Another  matter  argued  is  that  the  appel- 
lees should  not  have  been  allowed  to  prove- 
the  payment  made  after  the  suit  was  begun. 
But  the  appellees  properly  were  allowed  to* 
intervene  in  a  suit  to  recover  the  fand» 
Rev.  Stat.  (Ariz.)  1901,  f  1278;  London,  P.^ 
&  A.  Bank  t.  Abrams,  6  Ariz.  87,  90,  68S 
Pac  588;  Louisville,  E.  &  SL^L.  R.  Co.  v.* 
Wilson,  188  U.  8.  501,  34  L.  ed.  1023,  11 
Sup.  Ct  Rep.  405.  Even  if  their  lien  waa 
only  inchoate  when  the  suit  was  begun 
(which  we  do  not  intimate),  they  had  a 
right  to  protect  their  interest,  and  of  course 
were  not  deprived  of  it  by  the  plaintifTs 
reaching  the  result  that  they  also  desired. 
Having  a  lien  upon  the  fund,  as  soon  as  it 
was  identified  they  could  follow  it  into> 
the  hands  of  the  appellant  Barnes.  On* 
this  point  also  we  shall  go  into  no  ques- 
tion of  pleading  or  procedure,  but  shall', 
accept  the  decision  of  the  territorial  su- 
preme court. 

The  only  remaining  objection  that  Beenu< 
to  us  to  need  a  word  of  answer  is  that,  aa- 
Mrs.  Barnes  only  received  $10,625,  she 
should  not  have  been  charged  with  the 
whole  third,  $6,260.  As  the  lien  of  the 
appellees  attached  to  the  whole  two  thirds- 
of  the  quarter  remaining  to  Barnes  and 
Martin  after  taking  out  O'Connell's  third* 
we  do  not  see  on  what  ground  she  could  com- 
plain, if  the  objection  is  open.  It  seems- 
probable  that  it  is  only  an  after-thought 
of  counsel,  and  that  the  sum  retained  by 
Martin  was  what  would  come  to  him  after 
deducting  the  share  of  Street  and  Alexan- 
der's fee  that  properly  fell  upon  him  as. 
between  him  and  his  former  partner's  estate. 

Judgment  a£Srmed. 


(232  U.  8.  146) 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY, Plff.  in  Err., 

V. 

L.  B.  COCKRELL,  as  Administrator,  eto» 

Rbicoval  or  Causes  (§  86*)— Fraudulent 
JoiNDEB— Sufficiency  of  Petition. 
1.  Allegations  in  the  removal  petition 
that  the  charges  of  negligence  against  the 
resident  railway  employees  in  charge  of  the 
movement  of  the  train  doing  the  injuries 
complained  of,  who  were  joined  as  defendants 
with  the  nonresident  railway  company,  were 
false  and  untrue,  and  were  made  soldy  for 
the  fraudulent  purpose  of  preventing  the 
railway  company  from  removing  the  causa 
to  a  Federal  court  for  diverse  citizenship, 
and  that  none  of  these  charges  could  be 
proved  at  the  trial,  are  not  suflloient  ta^ 
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-entitle  the  petitioner  to  remove  the  cause, 
'where  no  negligent  act  or  omission  per- 
gonal to  the  railway  company  was  charged 
in  the  complaint,  which,  tested  hv  the  local 
law,  stated  a  case  of  joint  liability,  the 
•company's  liability,  like  that  of  the  em- 
4>loyee8,  being  in  effect  based  upon  their 
-alle^d  n^llgence. 

[Ed.  Note.— For  other  cases,  see  RemoTal  of 
Causes,  Cent  Die.  H  U2,  166-179 ;  Dec.  Dlf .  i  sa«] 

Rbmotai.  of  Causes  (S  89*)— DxTEBiainHG 
Issttuh-State  ob  Fsdbbal  Court. 
2.  Issues  of  fact  arising  upon  a  petition 
ior  removal  of  a  cause  from  a  stale  to  a 
Federal  court  are  to  be  determined  in  the 
Federal  court,  and  the  state  court,  for  the 

f purpose  of  determining  for  itself  whether 
t  will  surrender  juri£liction,  must  accept 
as  true  the  allegations  of  fact  in  such 
petition. 

CBd.  Note.— For  other  cases,  see  Removal  of 
Causes.  Cenc  Dig.  IS  162^  166,  189,  192,  195,  197. 
200.  201;    Dec.  Dig.  i  «.•] 

[No.  100.] 

Argued  December  5,  1913.     Decided  Jan- 
uary 19,  1914. 

IN  EKROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
whidi  affirmed  a  judgment  of  the  Circuit 
Court  of  Clark  County,  In  that  state,  in  an 
action  for  death,  which  defendant  had  at- 
tempted to  remove  to  a  Federal  court.  Af- 
firmed. 

See  same  case  below,  144  Ky.  137,  137 
€.  W.  1066. 

The  facts  are  stated  in  the  opinion* 

Messrs.  John  T.  Shelby,  Henry  T.  Wlck- 
ham,  Henry  Taylor,  Jr.,  and  D.  L.  Pendle- 
ton for  plaintiff  in  error. 

Messrs.  Edward  S.  Jouett,  Beverley  R. 
Jouett,  and  A.  F.  Byrd  for  defendant  in  er- 
oTor. 

*  *Mr.  Justice  Van  Deranter  delivered  the 
opinion  of  the  court; 

e     This  was  an  action  begun  in  the  circuit 
^eoart  of  Clark  county,  Kentueky,  by  an  ad- 

*  ministrator,  to  recover  *  damages  for  the 
death  of  his  intestate,  the  defendants  being 
a  railway  company  and  the  engineer  and 
ftreman  of  one  of  its  trains  which  struck 
and  fatally  injured  the  intestate  at  or  near 
a  public  crossing  in  Winchester,  Kentucky. 
Tht  adraiafstrator,  engineer,  and  fireman 
were  cittzens  of  Kentucky,  and  the  railway 
eompany  was  a  Virginia  corporation.  The 
latter  in  due  time  presented  to  the  court  a 
verified  petition  and  proper  bond  for  the  re- 
moval of  the  cause  into  the  circuit  court  of 
the  United  States,  but  the  court  declined 
to  surrender  its  jurisdiction,  and,  over  the 
company's  protest,  proceeded  to  a  trial 
whidi  resulted  in  a  judgment  against  the 
company,  and  the  court  of  appeals  of  the 
state  affirmed  the  judgment,  including  the 


ruling  upon  the  petition  for  removal.    144 
Ky.  187,  137  S.  W.  1066. 

The  sole  question  for  decision  here  is, 
whether  it  was  error  thus  to  proceed  to  an 
adjudication  of  the  cause  notwithstanding 
the  company's  effort  to  remove  it  into  the 
Federal  court. 

Rightly  understood  and  much  abbrevi* 
ated,  the  plaintiff's  petition,  after  stating 
that  the  train  was  being  operated  by  the 
engineer  and  fireman  as  employees  of  ths 
railway  company,  charged  that  the  injury 
and  death  of  the  intestate  were  caused  by 
the  negligence  of  the  defendants  (a)  in 
failing  to  maintain  an  adequate  lookout 
ahead  of  the  engine,  (b)  in  failing  to  main- 
tain any  lookout  upon  the  left  or  fireman's 
Bide,  from  which  the  intestate  went  upon 
the  track,  (c)  in  failing  to  give  any  warn* 
ing  of  the  approach  of  the  train,  and  (d) 
in  continuing  to  run  the  train  forward  after 
it  struck  the  intestate,  and  was  pushing  her 
along,  until  it  eventually  ran  over  and  fatal- 
ly injured  her,  when  it  easily  could  have 
been  stopped  in  time  to  avoid  material  in- 
jury. There  was  a  prayer  for  a  judgment 
against  the  three  defendants  for  $25,000,  the 
amount  of  damages  alleged.  h 

The  railway  company's  petition  for  re-S 
moval,  while  not^denying  that  the  engineer* 
and  fireman  were  in  the  employ  of  the  com- 
pany, or  that  they  were  operating  the  train 
when  it  struck  and  injured  the  intestate^ 
did  allege  that  the  charges  of  negligence 
(all  being  specifically  repeated)  against  the 
defendants  were  each  and  all  "false  and  un- 
true, and  were  known  by  the  plaintiff,  or 
could  have  been  known  by  the  exercise  of 
ordinary  diligence,  to  be  false  and  untrue, 
and  were  made  for  the  sole  and  fraudulent 
purpose  of  affording  a  basis,  if  possible, 
for  the  fraudulent  joinder"  of  the  engineer 
and' fireman  with  the  railway  company,  and 
of  "thereby  fraudulently  depriving*'  the  lat- 
ter of  its  right  to  have  the  action  removed 
into  the  Federal  court;  and  that  none  of  the 
charges  of  negligence  on  the  part  of  the  en- 
gineer or  fireman  could  be  sustained  on  the 
trial. 

It  will  be  perceived  that  but  for  the 
joinder  of  the  two  employees  as  codefend- 
ants  with  the  railway  company,  the  latter 
undoubtedly  would  have  been  entitled  to 
remove  the  cause  into  the  Federal  court  on 
the  ground  of  diverse  citizenship,  there  be- 
ing the  requisite  amount  in  controversy; 
and  that  the  railway  company  attempted  in 
the  petition  for  removal  to  overcome  the 
apparent  obstacle  arising  from  the  joinder. 
Whether  the  petition  was  sufficient  in  that 
regard  is  the  subject  of  opposing  conten- 
tions. 

The  right  of  removal  from  a  state  to  a 
Federal  court,  as  is  well  understood,  exists 
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only  in  certain  enumerated  classes  of  cases. 
To  the  exercise  of  the  right,  therefore,  it  is 
essential  that  the  caae  be  shown  to  be  with- 
in one  of  those  classes;  and  this  must  be 
done  by  a  verified  petition  setting  forth, 
agreeably  to  the  ordinary  rules  of  pleading, 
the  particular  facts,  not  already  appearing, 
out  of  which  the  right  arises.  It  is  not 
enough  to  allege  in  terms  that  the  case  is 
removable  or  belongs  to  one  of  the  enum- 
erated classes,  or  otherwise  to  rest  the  right 
upon  mere  legal  conclusions.  As  in  other 
pleadings,  there  must  be  a  statement  of  the 
le  facts  relied  upon,  and  not  otherwise  appear- 
•  ing,*in  order  that  the  court  may  draw  the 
proper  conclusion  from  all  the  facts,  and 
that,  in  the  event  of  a  removal,  the  oppos- 
ing party  may  take  issue,  by  a  motion  to 
remand,  with  what  is  alleged  in  the  peti- 
tion. Little  York  Gold-Washing  &  Water 
Co.  V.  Keyes,  96  U.  S.  199,  202,  24  L.  ed. 
656,  658;  Carson  v.  Dunham,  121  U.  S. 
421,  426,  30  L.  ed.  992,  993,  7  Sup.  Ct.  Rep. 
1030;  Crebore  v.  Ohio  &  M.  R.  Co.  131  U.  S. 
240,  244,  83  L.  ed.  144,  145,  9  Sup.  Ct.  Rep. 
692;  Powers  v.  Chesapeake  &  0.  R.  Co.  169 
U.  S.  92,  101,  42  L.  ed.  673,  676,  18  Sup. 
Ct.  Rep.  264. 

A  civil  ease,  at  law  or  in  equity,  present- 
ing a  controversy  between  citizens  of  differ- 
ent states,  and  involving  the  requisite  juris- 
dictional amount,  is  one  which  may  be  re- 
moved by  the  defendant,  if  not  a  resident  of 
the  state  in  which  the  caaa  is  brought;  and 
this  right  of  removal  cannot  be  defeated  by 
a  fraudulent  joinder  of  a  resident  defendant 
having  no  real  connection  with  the  contro- 
versy. Louisville  &  N.  R.  Co.  v.  Wangelin, 
132  U.  S.  599,  601,  33  L.  ed.  474,  475,  10 
Sup.  Ct.  Rep.  203;  Alabama  G.  S.  R.  Co.  v. 
Thompson,  200  U.  S.  206,  218,  50  L.  ed. 
441,  447,  26  Sup.  Ct.  Rep.  161,  4  Ann.  Cas. 
1147;  Wecker  v.  National  Enameling  & 
Stamping  Co.  204  U.  S.  176,  51  L.  ed.  430, 
27  Sup.  Ct.  Rep.  184,  9  Ann.  Cas.  757; 
Illinois  C.  R.  Co.  v.  Sheegog,  215  U.  S.  308, 
316,  54  L.  ed.  208,  211,  30  Sup.  Ct.  Rep. 
101.  So,  when  in  such  a  case  a  resident 
defendant  is  joined  with  the  nonresident, 
the  joinder,  even  although  fair  upon  its 
face,  may  be  shown  by  a  petition  for  re- 
moval to  be  only  a  fraudulent  device  to  pre- 
vent a  removal;  but  the  showing  must  con- 
sist of  a  statement  of  facts  rightly  engen- 
dering that  conclusion.  Merely  to  traverse 
the  allegations  upon  which  the  liability  of 
the  resident  defendant  is  rested,  or  to  apply 
the  epithet  "fraudulent"  to  the  joinder, 
will  not  suffice:  the  showing  must  be  such 
as  compels  the  conclusion  that  the  joinder 
is  without  right  and  made  in  bad  faith,  as 
was  the  case  in  Wecker  v.  National  Enamel- 
ing &  Stamping  Co.  204  U.  S.  176,  51  L. 
ed.  430,  27  Sup.  Ct  Rep.  184,  9  Ann.  Cas. 


757.  See  Illinois  C  R.  Co.  r.  Sheegog,  216 
U.  S.  308,  316,  54  L.  ed.  208,  211,  30  Sup. 
Ct.  Rep.  101;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
DoweU,  229  U.  S.  102,  114,  57  L.  ed.  1090, 
1096,  33  Sup.  Ct.  Rep.  684. 

Here  the  plaintiff's  petition,  as  is  ex- 
pressly conceded,  not  only  stated  a  good 
caiise  of  action  against  the  resident  defend-g^ 
ants,  but>  tested  by  the  laws  of  Kentucky,|2 
as  it^should  be,  stated  a  case  of  joint  lia-* 
bility  on  the  part  of  all  the  defendants. 
As  thus  stated  the  case  was  not  removable, 
the  joinder  of  the  resident  defendants  being 
apparently  the  exercise  of  a  lawful  right 
And  while  the  plaintiff's  statement  was  not 
conclusive  upon  the  railway  company,  it  did 
operate  to  lay  upon  the  latter,  as  a  con* 
dition  to  a  removal,  the  duty  of  showing 
that  the  joinder  of  the  engineer  and  fireman 
was  merely  a  fraudulent  device  to  prevent 
a  removal.  Of  course,  it  was  not  such  un- 
less it  was  without  any  reasonable  basis. 

Putting  out  of  view,  as  must  be  done,  th« 
epithets  and  mere  legal  conclusions  in  the 
petition  for  removal,  it  may  have  disclosed 
an  absence  of  good  faith  on  the  part  of  tne 
plaintiff  in  bringing  the  action  at  all,  but 
it  did  not  show  a  fraudulent  joinder  of  the 
engineer  and  fireman.  With  the  allegation 
that  they  were  operating  the  train  which 
did  the  injury  standing  unchallenged,  the 
showing  amounted  to  nothing  more  than  a 
traverse  of  the  charges  of  negligence,  with 
an  added  statement  that  they  were  falsely 
or  recklessly  made  and  could  not  be  proved 
as  to  the  engineer  or  fireman.  As  no  neg- 
ligent act  or  omission  personal  to  the  rail- 
way company  was  charged,  and  its  liability^ 
like  that  of  the  two  employees,  was,  in  ef- 
fect, predicated  upon  the  alleged  negligence 
of  the  latter,  the  showing  manifestly  went 
to  the  merits  of  the  action  as  an  entirety, 
and  not  to  the  joinder;  that  is  to  say,  it 
indicated  that  the  plaintiff's  case  was  ill 
founded  as  to  all  the  defendants.  Plainly, 
this  was  not  such  a  showing  as  to  engender 
or  compel  the  conclusion  that  the  two  em- 
ployees were  wrongfully  brought  into  a  con- 
troversy which  did  not  concern  them.  As 
they  admittedly  were  in  charge  of  the  move- 
ment of  the  train,  and  their  negligence  was 
apparently  the  principal  matter  in  dispute, 
the  plaintiff  had  the  same  right,  under  the 
laws  of  Kentucky,  to  insist  upon  their  pres- 
ence as  real  defendants  as  upon  that  of  the^ 
railway  company.  We  conclude,  therefore,g 
that  the  petition  for*removal  was  not  such* 
as  to  require  the  state  court  to  surrender  its 
jurisdiction. 

While  this  conclusion  requires  an  affirm- 
ance of  the  judgment,  we  would  not  be  un- 
derstood as  approving  the  reasoning  upon 
which  the  action  of  the  trial  court  was  sus- 
tained by  the  court  of  appeals  of  the  state. 
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nat  oonrt,  apparently  assuming  that  the 
petition  for  remoral  contained  a  sufficient 
Blowing  of  a  fraudulent  joinder,  held  that 
the  questions  of  fact  arising  upon  the  peti- 
tion were  open  to  examination  and  deter- 
mination in  the  state  court,  and  that  no 
error  was  committed  in  refusing  to  surren- 
der jurisdiction,  because,  upon  the  subse- 
quent trial,  the  evidence  indicated  that  the 
diowing  in  the  petition  was  not  true  as  to 
the  fireman.  In  so  holding  the  eourt  of  ap* 
peals  fell  into  manifest  error,  for  it  is 
thoroughly  settled  that  issues  of  fact  aris- 
ing upon  a  petition  for  removal  are  to  be 
determined  in  the  Federal  court,  and  that 
the  state  court,  for  the  purpose  of  determin- 
ing for  itself  whether  it  will  surrender  ju- 
risdiction, must  accept  as  true  the  allega- 
tions of  fact  in  such  petition.  Stone  ▼. 
South  Carolina,  117  U.  S.  430,  432,  29  L. 
ed.  062,  963,  6  Sup.  Ct.  Kep.  799;  Crehore 
V.  Ohio  ft  M.  R.  Co.  131  U.  S.  240,  244,  83 
L.  ed.  144,  145,  9  Sup.  Ct.  Rep.  692;  IIU- 
Bois  C.  R.  Co.  V.  Sheegog,  216  U.  S.  308,  816, 
64  L.  ed.  208,  211,  30  Sup.  Ct.  Rep.  101,  and 
Chicago,  R.  I.  k  P.  R.  Co.  v.  Dowell,  229 
TJ.  S.  102,  114,  67  L.  ed.  1090,  1096,  33  Sup. 
Ct  Rep.  684.  In  this  case  had  the  petition 
eontained  a  sufficient  showing  of  a  fraudu- 
lent joinder,  accompanied  as  it  was  by  a 
proper  bond,  the  state  court  would  have 
been  in  duty  bound  to  give  effect  to  the  pe- 
tition and  surrender  jurisdiction,  leaving 
any  issue  of  fact  arising  upon  the  petition 
to  the  decision  of  the  Federal  court,  as  was 
done  in  Wecker  ▼.  National  Enameling  ft 
Stamping  Co.  204  U.  S.  176,  51  L.  ed.  480, 
27  Sup.  Ct.  Rep.  184,  9  Ann.  Cas.  757. 
And  had  the  state  court  refused  to  give 
effect  to  the  petition,  it  and  the  bond  being 
sufficient,  the  railway  company  might  have 
obtained  a  certified  transcript  of  the  record, 
resorting,  if  necessary,  to  a  writ  of  cer- 
tiorari for  that  purpose,  and,  upon  filing  the 
transcript  in  the  Federal  court,  might  have 
^invoked  the  authority  of  the  latter  to  pro- 
JJtect  its  jurisdiction  by  enjoining  the  plain- 
*  tiff  from^taking  further  proceedings  in  the 
state  court,  unless  the  cause  should  be  re- 
manded. Madisonville  Traction  Co.  v.  St. 
Bernard  Min.  Co.  196  U.  S.  239,  245,  49 
L.  ed.  462,  464,  25  Sup.  Ct.  Rep.  251;  Chesa- 
peake ft  0.  R.  Co.  ▼.  McCabe,  213  U.  S.  207, 
217,  219,  63  L.  ed.  765,  769,  770,  29  Sup.  Ct. 
Rep.  430;  Chesapeake  ft  0.  R.  Co.  v.  Mc- 
Donald, 214  U.  S.  191,  195,  53  L.  ed.  963, 
•65,  29  Sup.  Ct.  Rep.  546;  French  v.  Hay 
(French  v.  Stewart)  22  Wall.  250,  22  L.  ed. 
867;  Dietzsch  v.  Huidekoper  (Kern  ▼. 
Huldekoper)  103  U.  S.  494,  26  L.  ed.  497, 
Judgment  affirmed.  - 


(SI  u.  8.  138) 
JOSEPH  PATSONE,  PUT.  in  Err., 

V. 

COMMONWEALTH  OF  PENNSYLVANIA. 

Constitutional  Law  (|  278*)— Dtte  Pbo- 
0E88  OF  Law— Possession  or  Fibeabhs 

BT  ALIXN. 

1.  Unnaturalized  foreign-born  residents 
are  not  deprived  of  property  without  due 
process  of  law,  contrary  to  U.  S.  Const., 
14th  Amend.,  by  Pa.  Laws  1909,  No.  261,  p. 
466,  prohibiting  the  killing  of  any  wild  bird 
or  animal  by  any  such  foreign-born  person 
except  in  defense  of  person  or  property,  and 
"to  that  end"  making  it  unlawful  for  any 
such  person  to  own  or  be  possessed  of  a 
shotgun  or  rifle. 

[Bd.  Note.— For  other  caBei,  see  Constttutlonal 
Law.  Cent.  Dig.  IS  763,  765.  767-770,  772-777,  779- 
806,  808-810.  816-824,  907-824,  942 ;    Dec.  Dig.  i  278.*] 

Constitutional  Law  (§  212*)  —  Equal 
Protection  of  tub  Laws— Pbotecting 
Wild  Life— Possession  of  Fibeabms  bt 
Alien. 

2.  The  legislative  assumption  that  un- 
naturalized foreign-born  residents  are  pe- 
culiarly a  source  of  danger  to  wild  life 
cannot  be  said  to  be  so  unwarranted  as  to 
invalidate,  as  denying  the  equal  protection 
of  the  laws,  the  provisions  of  Fa.  Laws 
1909,  No.  261,  p.  466,  prohibiting  the  kill- 
ing of  any  wild  bird  or  animal  bv  any 
such  foreign-bom  person  except  in  defense 
of  person  or  property,  and  "to  that  end** 
making  it  unlawful  for  any  such  person  to 
own  or  be  possessed  of  a  shotgun  or  rifle. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  ii  684,  706:   Dec.  Dig.  fi  212.*] 

Tbbatixs  (I  11*)--Statute&— Aliens. 

3.  A  resident  unnaturalized  Italian  not 
trading  in  firearms  cannot  claim  that  his 
right  under  the  treaty  with  Italy  of  Febru- 
ary 26,  1871  (17  Stat,  at  L.  845),  art.  2,  to 
carry  on  trade  and  to  do  anything  incident 
to  it  upon  the  same  terms  as  the  natives 
of  this  country,  is  infringed  by  Pa.  Laws 
1909,  No.  261,  p.  466,  prohibiting  the  kill- 
ing of  any  wild  bird  or  animal  bv  any 
such  foreign-bom  person  except  in  defense 
of  person  or  property,  and  **to  that  end" 
making  it  unlawful  for  any  such  person  to 
own  or  be  possessed  of  a  shotgun  or  rifle. 

[Ed.  Note.— For  other  cases,  see  Treaties,  Cent. 
Dig.  i  U;    Dec  Dig.  i  U.*] 

Treaties  (§  H»)— Aliens  —  State  Regu- 
lations. 

4.  The  equality  of  rights  and  privileges 
with  natives  of  the  United  States  with  re- 
spect to  security  for  persons  and  property 
which  citizens  of  Italy  are  assured  by  the 
Italian  treaty  of  February  26,  1871,  art. 
3,  is  not  infringed  by  the  provisions  of  Pa. 
Laws  1909,  No.  261,  p.  466,  prohibiting  the 
killing  of  anv  wild  bird  or  animal  by  any 
such  foreign-born  person  except  in  defense 
of  person  or  property,  and  "to  that  end'' 
making  it  unlawful  for  any  such  person 
to  own  or  be  possessed  of  a  shotgun  or  rifle. 

IBd.  Note.— For  other  cases,  see  Treaties, 
Cent  Dig.  i  U ;   Dec  Dig.  i  ll.»] 

[No.  38.1 

Argued  November  4,   1913.     Decided  Jan- 
uary 19,  1914. 


*For  other  cases  see  same  topic  A  8  NUMBxa  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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OoT.  Tjum, 


IN  ERROR  to  the  Supreme  Court  of  the 
Commonwealth  of  Pennsylvania  to  re- 
view a  judgment  which  affirmed  a  judg- 
ment  of  the  Superior  Court,  affirming  a 
conviction  of  an  alien  in  the  Court  of 
Quarter  SeBsions  of  Allegheny  County,  for 
owning  or  having  in  his  possession  a  shot- 
gun.   Affirmed. 

See  same  case  below,  231  Pa.  46,  79  Atl. 
928. 

The  facts  are  stated  in  the  opinion. 

Mr.  Marcel  A.  VI tl  for  plaintiff  in  error. 

Mr.  John  C.  Bell,  Attorney  General  of 
Pennsylvania,  and  Messrs.  William  M. 
Hargest  and  W.  H.  Lemon  for  defendant  in 
error. 

*    *Mr.  Justice  Holmes  delivered  the  opin- 
ion  of  the  court: 

The  plaintiff  in  error  was  an  unnatural- 
ized foreign-born  resident  of  Pennsylvania, 
and  was  complained  of  for  owning  or  having 
■  in  his  possession  a  shotgun,  contrary  to 
an  act  of  May  8,  1909.  Laws  1909,  No.  261, 
p.  466.  This  statute  makes  it  unlawful  for 
any  unnaturalized  foreign-born  resident  to 
kill  any  wild  bird  or  animal  except  in  de- 
fense of  person  or  property,  and  "fco  that 
end"  makes  it  unlawful  for  such  foreign- 
bom  person  to  own  or  be  possessed  of  a 
shotgun  or  rifle;  with  a  penalty  of  $25  and 
a  forfeiture  of  the  gun  or  guns.  The  plain- 
tiff in  error  was  found  guilty  and  was  sen- 
tenced to  pay  the  above-mentioned  fine.  The 
judgment  was  affirmed  on  successive  appeals. 
231  Pa.  46,  79  AtL  928.  He  brings  the  case 
to  this  court  on  the  ground  that  the  statute 
is  contrary  to  the  14th  Amendment  and  also 
is  in  contravention  of  the  treaty  between  the 
United  States  and  Italy,  to  which  latter 
country  the  plaintiff  in  error  belongs. 

Under  the  14th  Amendment  the  objection 
is  two  fold;  unjustifiably  depriving  the  alien 
of  property,  and  discrimination  against  such 
aliens  as  a  class.  But  the  former  really  de- 
pends upon  the  latter,  since  it  hardly  can  be 
disputed  that  if  the  lawful  object,  the  pro- 
tection of  wild  life  {Geer  r.  Connecticut,  161 
U.  S.  519,  40  L.  ed.  793,  16  Sup.  Ct.  Rep. 
600),  warrants  the  discrimination,  the 
means  adopted  for  making  it  effective  also 
might  be  adopted.  The  possession  of  rifles 
and  shotguns  is  not  necessary  for  other 
purposes  not  within  the  statute.  It  is  so  pe- 
culiarly appropriated  to  the  forbidden  use 
that  if  such  a  use  may  be  denied  to  this 
class,  the  possession  of  the  instruments  de- 
sired chiefly  for  that  end  also  may  be.  The 
prohibition  does  not  extend  to  weapons  such 
as  pistols  that  may  be  supposed  to  be  need- 
ed  occasionally   for   telf-defense.     So  far. 


the  case  is  within  the  principle  of  Lawton^ 
V.  Steele,  152  U.  S.  133,  38  L.  ed.  385,  U^ 
Sup.  Ct.  Rep.  499.  •  See  further.  New  York* 
ex  rel.  Silz  v.  Hesterberg,  211  U.  S.  31,  53 
L.  ed.  75,  29  Sup.  Ct  Rep.  10;  Purity  Ex- 
tract &  Tonic  Co.  V.  Lynch,  226  U.  S.  192, 
57  L.  ed.  184,  83  Sup.  Ct.  Rep.  44. 

The  discrimination  undoubtedly  presents 
a  more  difficult  question.    But  we  start  with 
the  general  consideration  that  a  state  may 
classify  with  reference  to  the  evil  to  be  pre- 
vented,  and  that  if  the  class  discriminated 
against  is  or  reasonably  might  be  considered 
to  define  those  from  whom  the  evil  mainly 
is  to  be  feared,  it  properly  may  be  picked: 
out.    A  lack  of  abstract  symmetry  does  not* 
matter.     The  question  is  a  practical  one,, 
dependent  upon  experience.    The  demand  for 
symmetry  ignores  the  specific  difference  that 
experience  is  supposed  to  have  shown  to- 
mark  the  class.    It  is  not  enough  to  invali- 
date the  law  that  others  may  do  the  same- 
thing  and  go  unpunished,  if,  as  a  matter  of 
fact,  it  is  found  that  the  danger  is  character* 
istic  of  the  class  named.     Lindsley  v.  Na* 
tional  Carbonic  Gas  Co.  220  U.  S.  61,  80,  81,. 
55  L.  ed.  369,  378,  379,  31  Sup.  Ct.  Rep. 
337,  Ann.  Cas.  1912  C,  160.    The  state  ''may 
direct  its  law  against  what  it  deems  the 
evil  as  it  actually  exists  without  covering 
the  whole  field  of  possible  abuses."    Central 
Lumber  Co.  v.  South  Dakota,  226  U.  S.  157, 
160,  57  L.  ed.  164,  169,  33  Sup.  Ct.  Rep.  66; 
Rosenthal  v.  New  York,  226  U.  S.  260,  270^ 
57  L.  ed.  212,  216,  33  Sup.  Ct.  Rep.  27; 
L'Hote  T.  New  Orleans,  177  U.  S.  587,  44 
L.  ed.  899,  20  Sup.  Ct.  Rep.  788.  See  further 
Louisville  &  N.  R.  Co.  v.  Melton,  218  U.  8. 
36,  54  L.  ed.  921,  47  LJt.A.(N.S.)    84,  30- 
Sup.  Ct.  Rep.  676.    The  question  therefore 
narrows  itself  to  whether  this  court  can  say 
that  the  legislature  of  Pennsylvania  was  not 
warranted  in  assuming  as  its  premise  for 
the  law  that  resident  unnaturalized  aliens- 
were  the  peculiar  source  of  the  evil  that  it 
desired  to  prevent.    Barrett  v.  Indiana,  22{^ 
U.  S.  26,  29,  57  L.  ed.  1050,  1052,  33  Sup. 
Ct.  Rep.  692. 

Obviously  the  question,  so  stated,  is  one 
of   local   experience,  on   which   this  court 
ought  to  be  very  slow  to  declare  that  the 
state  legislature  was  wrong  in   its  facts. 
Adams  v.  Milwaukee,  228  U.  S.  572,  683, 
57  L.  ed.  971,  977,  33  Sup.  Ct  Rep.  610. 
If  we  might  trust  popular  speech  in  some 
states  it  was  right;  but  it  is  enough  that 
this  court  has  no  such  knowledge  of  local  ^ 
conditions  as  to  be  able  to  say  that  it  was^ 
manifestly^wrong.    See  Trageser  v.  Gray,  7S* 
Md.  250,  0  L.R.A.  780,  25  Am.  St.  Rep.  687» 
20  Atl.  905;  Com.  ▼.  Hana,  195  Mass.  2tt» 
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11  LJLA.(N.S.)  799,  122  Am.  St.  Bep  251, 
SI  N.  E.  149,  11  Ann.  Cas.  514. 

Tbe  defense  under  the  treaty  with  Italy 
«f  February  26,  1871  (17  Stat,  at  L.  845), 
appears  to  us  to  present  less  difl&culty.  The 
provisions  relied  upon  are  those  in  article 
2,  giving  to  citizens  of  Italy  the  right  to 
'Carry  on  trade  and  to  do  anything  incident 
to  it  upon  the  same  terms  as  the  natives  of 
this  country;  in  article  3,  assuring  them  se- 
curity for  persons  and  property,  and  that 
they  ''shall  enjoy  in  this  respect  the  same 
rights  and  privileges  as  are  or  shall  be 
-granted  to  the  natives,  on  their  submitting 
themselves  to  the  conditions  imposed  upon 
the  natives;"  and  in  article  24,  promising  to 
the  Kingdom  of  Italy  the  same  favors  in 
respect  to  commerce  and  navigation  that 
may  be  granted  to  other  nations.  We  will 
«ay  a  word  about  each. 

The  last  article  is  supposed  to  make  appli- 
cable a  convention  with  Switzerland  provid- 
ing against  more  burdensome  conditions  be- 
ing imposed  upon  the  residence  of  Swiss 
than  upon  that  of  citizens.  But  article  24 
refers  only  to  commerce  and  navigation, 
and  the  case  must  stand  wholly  upon  ar- 
ticles 2  and  3.  As  to  article  2,  it  will  be 
time  enough  to  consider  whether  the  stat- 
ute can  be  construed  or  upheld  as  preclud- 
ing Italians  from  possessing  a  stock  of 
guns  for  purposes  of  trade  when  such  a 
case  is  present«d.  The  act  was  passed  for 
an  object  with  which  possession  in  the 
way  of  trade  has  nothing  to  do,  and  well 
might  be  interpreted  as  not  extending  to 
it.  There  remains,  then,  only  article  3. 
With  regard  to  that  it  was  pointed  out  be- 
low that  the  equality  of  rights  that  it  as- 
sures is  equality  only  in  respect  of  protec- 
tion and  security  for  persons  and  property. 
The  prohibition  of  a  particular  kind  of  de- 
struction and  of  acquiring  property  in  in- 
struments intended  for  that  purpose  estab- 
lishes no  inequality  in  either  respect.  It  is 
to  be  remembered  that  the  subject  of  this 
^  whole  discussion  is  wild  game,  which  the 
•  state  may  preserve  for^its  own  citizens  if  it 
pleases.  Geer  v.  Connecticut,  161  U.  S. 
519,  529,  40  L.  ed.  793,  797,  16  Sup.  Ct. 
Rep.  600.  We  see  nothing  in  the  treaty 
that  purports  or  attempts  to  cut  off  the 
exercise  of  their  powers  over  the  matter  by 
the  states  to  the  full  extent.  Gompagnie 
Francaise  de  Navigation  ft  Vapeur  v.  State 
Bd.  of  Health,  186  U.  S.  380,  394,  395,  46 
L.  ed.  1209,  1216,  1217,  22  Sup.  Ct.  Rep. 
611. 
Judgment  affirmed. 

The  Chief  Jttsticx  dissents. 
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(W  U.  8.  IM) 
ROBERT  C.  BACON,  William  R.  Warner, 
Ptok  H.  Pollard,  Public  Service  Gommia- 
sion  of  the  State  of  Vermont,  Appts.» 

V. 

RUTLAND  RAILROAD  COMPANY. 

CouBTS  (§  508*)  —  Federal  Coubts— Bn- 
joiNiNO  Obdeb  ot  Fdblio  Sebyicx  Com- 

HIBSION. 

A  Federal  district  court  may  entertain 
a  suit  by  a  railway  oompair^  to  restrain  the 
Vermont  public  service  conunission  from  en- 
forcing its  order  concerning  a  passenger 
station  as  violative  of  the  Federal  Consti- 
tution, although  the  company  has  not  taken 
the  appeal  from  the  order  to  the  supreme 
court  of  the  state  that  is  provided  for  by 
Vt  Pub.  Stat.  1906,  §§  4599,  4600,  since 
it  is  apparent  on  the  face  of  these  sections 
that  they  do  not  attempt  to  confer  l^sla* 
tive  powers  upon  the  court,  hut  only  pro- 
vide an  alternative  and  more  expeditious 
way  of  doing  what  might  be  done  by  a  bill 
in  equity. 

[Ed.  Not«.— For  other  casM,  mo  CkturU,  Cent. 
Dig.  H  1418-1428.  1425-1480;    Deo.  Dig.  i  608.*] 

[No.  760.] 

Argued  January   9,   1914.     Decided  Jan- 
uary 19,  1914. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Ver- 
mont to  review  a  decree  enjoining  the  en* 
forcement  of  an  order  of  the  state  public 
service  commission.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederic  D.  MeKenneff  John 
Spalding  Flannery,  William  Hits,  and  Rob- 
ert C.  Bacon  for  appellants. 

Mr.  Bdwln  W*  Lawrence  for  appellee.^ 

*  Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 

This  is  a  bill  in  equity,  brought  by  the 
appellee,  the  railroad  company,  to  restrain 
the  Public  Service  Commission  of  Vermont 
from  enforcing  an  order  concerning  a  pas- 
senger station  of  the  company  at  Vergennes. 
The  order  is  alleged  to  violate  the  14th 
Amendment.  The  commission  moved  to  dis- 
miss the  bill  on  the  ground  that  until  the 
appellee  had  taken  the  appeal  from  the  or* 
der  to  the  supreme  court  of  the  state  that 
is  provided  for  by  Pub.  Stot.  (Vt.)  1906,  §§ 
4699,  4600,  it  ought  not  to  be  heard  to 
complain  elsewhere.  The  motion  was  over- 
ruled, and  the  defendants  not  desiring  to 
pleead,  an  injunction  was  issued  as  prayed. 

The  defendants  rely  upon  Prentis  v.  At- 
lantic Coast  Line  Go.  211  U.  S.  210,  229, 
230,  53  L.  ed.  150,  160,  29  Sup.  Ct.  Rep.  67. 
The  ground  of  that  decision  was  that  by 
the  state  Constitution  an  appeal  to  the  su- 
preme court  of  appeals  from  an  order  of 
the  state  corporation  commission,  fixing 
rates,  was  granted,  with  power  to  the  court 
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to  substitute  snoli  order  as,  in  its  opinion, 
the  commission  should  have  made.  The 
court  was  given  legislative  powers,  and  it 
was  held  that  in  the  circumstances  it  was 
proper,  before  resorting  to  the  circuit  court 
of  the  United  States,  to  make  sure  that  the 
officials  of  the  state  would  try  to  establish 
an  unconstitutional  rule.  But  it  was  laid 
down  expressly  that  at  the  judicial  stage 
the  railroads  had  a  right  to  resort  to  the 
courts  of  the  United  States  at  once.  p.  228. 
Therefore  before  that  case  can  apply  it 
must  be  established  at  least  that  legislative 
powers  are  conferred  upon  the  supreme 
oourt  of  the  state  of  Vermont. 

The  appeal  in  Vermont  is  given  by  stat- 
ute, not  by  the  Constitution,  which  sepa- 
rates legislative,  executive,  and  judicial 
powers.  Chap.  2,  §  6.  The  material  provi- 
sions are  as  follows:  §  4599.  "Any  party 
to  a  cause  who  feels  himself  aggrieved  by 
the  final  order,  judgment,  or  decree  of  said 
.  .  .  [commission]  shall  have  the  right 
to  take  the  cause  to  the  supreme  court  by 
appeal,  for  the  correction  of  any  errors  ex- 
cepted to  in  its  proceedings,  or  in  the  form 
or  substance  of  its  orders,  judgments,  and 
decrees,  on  the  facts  found  and  reported 
by  said  .  .  .  [commission  1."  By  §  4600 
appeals  are  to  be  taken  in  the  manner  and 
under  the  laws  and  rules  of  procedure  that 
govern  appeals  from  the  court  of  chancery. 
"The  supreme  eourt  shall  have  the  same 
power  therein  as  it  has  over  appeals  from 
g^iuch  court.  It  may  reverse  or  affirm  the 
Adjudgments,  orders,  or  decrees  of  said  .  .  . 
•  [commission]* and  may  remand  a  cause  to 
said  .  .  .  [commission]  with  such  man- 
dates as  law  or  equity  shall  require;  and 
said  •  .  .  [commission]  shall  enter  judg- 
ment, order,  or  decree  in  accordance  with 
such  mandates."  Pub.  Stat.  1906.  It  is 
apparent  on  the  face  of  these  sections  that 
they  do  not  attempt  to  confer  legislative 
powers  upon  the  court.  They  only  provide 
an  alternative  and  more  expeditious  way 
of  doing  what  might  be  done  by  a  bill  in 
equity.  Whether  the  alternative  is  exclusive 
or  concurrent,  whether  it  opens  matters  that 
would  not  be  open  upon  a  bill  or  not,  if  ex- 
ceptions are  taken  (which  does  not  appear 
in  this  case),  is  immaterial;  the  remedy  in 
any  event  is  purely  judicial:  to  exonerate 
the  appellant  from  an  order  that  exceeds 
the  law.  This,  we  understand,  is  the  view 
taken  by  the  supreme  court  of  the  state 
(Bacon  v.  Boston  &  M.  R.  Co.  83  Vt.  421, 
457,  76  Atl.  128;  Sabre  v.  Rutland  R.  Co. 
86  Vt.  347,  368,  369,  85  Atl.  693;  and  this 
being  so,  by  the  rule  laid  down  in  Prentis 
V.  Atlantic  Coast  Line  Co.,  the  railroad 
company  was  free  to  assert  its  rights  in  the 
district  court  of  the  United  States. 
Decree  affirmed. 


Oct.  Term, 

(282  U.  S.  124) 

JOHN  W.  CAIN,  PUT.  in  Err., 

V. 

COMMERCIAL  PUBLISHING  COMPANY. 

Removal  of  Causes  (J  112*)  —  Question 
Open  in  Fedebal  Cotjbt  —  Sebvicb  of 

PbOCKSS— **PLXAD,  AN8WEB,   OB  DEICUB." 

1.  The  validity  of  the  service  of  process 
upon  a  foreign  corporate  defendant  may  be 
raised  in  a  Federal  district  court  by  a 
special  plea  to  the  jurisdiction  after  the 
cause  has  been  removed  to  that  court  from 
a  state  court  on  the  petition  of  such  de- 
fendant, since  the  requirement  of  the  Judi- 
cial Code  (36  Stat,  at  L.  1095,  chap.  231,  U. 
S.  Comp.  Stat.  Supp.  1911,  p.  142) ,  §  29,  that 
the  party  removing  the  cause  shall,  within 
thirty  days,  "plead,  answer,  or  demur  to  the 
declaration  or  complaint,"  must  be  deemed 
to  include  a  plea  to  the  jurisdiction,— es- 
pecially in  view  of  the  provision  of  §  38 
of  the  Code,  that  in  all  suits  removed  the 
district  court  shall  proceed  therein  as  if 
the  suit  had  been  originally  commenced 
in  that  court,  "and  the  same  proceedings 
had  been  taken  in  such  suit  in  said  dis- 
trict oourt  as  shall  have  been  had  therein  in 
said  state  eourt  prior  to  its  removal." 

[Ed.  Note.^For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  i  238;   Dec.  Dig.  S  112.«] 

Removal  of  Causes  (|  112*)— Appearance 
— Waiveb  op  Illegal  Sebvicb— ** Gener- 
al Appearance." 

2.  The  filing  by  defendant  of  a  petition 
for  a  removal  of  the  cause  from  a  Mississ- 
ippi court  to  a  Federal  district  court,  and 
a  special  appearance  in  the  Federal  court 
by  a  plea  to  the  jurisdiction  over  the  per- 
son of  the  defendant,  raising  the  question 
of  the  validity  of  the  service  of  process,  do 
not,  because  of  the  conformity  act  (U.  S. 
Rev.  Stat  §  914,  U.  S.  Comp.  Stat.  1901, 
p.  684),  amount  to  a  general  appearance 
which  shall  be  consider^  a  waiver  of  any 
objection  to  the  jurisdiction,  although,  by 
Miss.  Code  1900,  §  3946,  all  annearances 
are  general,  even  though  process  be  in  validly 
served. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causea,  Cent.  Dig.  S  238;    Dec.  Dig.  fi  112.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3061,  3062.] 


[No.  797.] 

Submitted  January  6,  1914.    Decided  Jan- 
uary 19, 1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Mississippi  to  review  a  judgment  quash- 
ing service  of  process  in  an  action  for  libel 
which  had  been  removed  to  that  court  from 
the  Circuit  Court  of  Hinds  County,  in  the 
State  of   Mississippi.     AlBrraed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Marcelins  Green,  Gamer  Wynn 
Green,  and  Marcellus  Green,  Jr.,  for  plain- 
tiff in  error. 
Messrs.    liOvick    P.    Biilee,    Luke    E. 
I  Wright,  Sam  P.  Walker,  and  Roane  Waring 
'  for  defendant  in  error. 


•For  other  cases  see  same  topic  &  S  xvuhbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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•  •Mr.  JuBtiee  McKenna  deliTered  the 
•pinion  of  the  court: 

Action  for  libd  brought  in  the  circuit 
court  of  Hinds  county,  first  district,  state 
of  Mississippi.  Plaintiff  in  error  (as  be 
was  plaintiff  in  the  action,  we  will  so  refer 
to  him),  alleged  himself  to  be  a  citizen 
el  the  state  of  Mississippi;  that  defendant 
in  error,  Commercial  Publishing  Company 
(referred  to  herein  as  defendant),  pub- 
lished a  libel  against  him  in  its  "news^ 
paper  called  the  Commercial  Appeal,  in  the 
city  of  Memphis,  state  of  Tennessee,  but 
that  the  said  Commercial  Appeal  has  a 
large  circulation  throughout  the  state  of 
Mississippi  and  of  adjoining  states  and 
among  foreign  cities,  and  also  in  foreign 
countries."  $10,000  actual  damages  were 
prayed  and  $10,000  punitive  damages. 

Summons  was  issued  and  returned,  served 
by  the  sheriff  of  the  county,  as:  ''Executed 
personally  on  the  Commercial  Publishing 
Company^  by  delivering  a  copy  to  E.  K. 
Williams,  described  as  "its  agent,  at  Jack- 
son, Mississippi,"  and  to  A.  C.  Walthall, 
described  as  "its  correspondent,  at  Jackson, 
Mississippi." 

Defendant  filed  a  petition  for  removal  of 
the  action  to  the  district  court  of  the 
United  States,  which  petition  stated  the 
nature  of  the  action,  that  plaintiff  was  a 
resident  and  citizen  of  Mississippi,  that  de- 
fendant wss  a  corporation  chartered  under 
and  by  virtue  of  the  laws  of  Tennessee,  that 
the  time  for  answering  or  pleading  to  the 
declaration  had  not  expired,  that  defend- 
ant had  not  appeared  therein,  and  that  de- 
fendant appeared  only  specially,  and  for  the 
sole  purpose  of  requesting  the  removal  of 
the  cause  to  the  district  court  of  the  United 
States,  and  that  it  did  not  waive  any  objec- 
tions or  exceptions  to  the  jurisdiction.  A 
bond,  as  required  by  law,  was  duly  given, 
which  was  approved,  and  an  order  of  re- 
el moval  was  duly  made.  The  copy  of  the 
?  record  was  duly  filed  in  the^district  court 
of  the  United  States.  The  defendant  then 
filed  in  the  latter  court  a  plea  to  the 
jurisdiction  over  the  person  of  defendant, 
appearing  specially  for  that  purpose.  The 
plea  alleged  that  the  state  court  had  not 
acquired  jurisdiction  of  the  defendant,  be- 
cause (a)  it  was  a  corporation  of  the  state 
of  Tennessee,  and  that  it  had  never  taken 
out  a  license  to  do  business  in  Mississippi, 
nor,  at  the  time  of  the  service  of  the  sum- 
mons, did  it  have  an  agent,  office,  or  place 
of  business  in  Hinds  county,  state  of  Mis- 
sissippi; (b)  the  persons  upon  whom  serv- 
ice was  made  were  neither  agents  nor  offl- 
eers  of,  nor  in  any  relation  to,  defendant, 
for  the  reason  that  defendant  was  not  do- 
inj?  business  in  the  state  of  Mississippi. 

Plaintiff  demnrred  to  the  plea,  statfa^  as 


grounds  (1)  that  it  was  directed  to  the 
service  of  process,  and  not  to  the  declara* 
tion,  as  required  under  §  20  of  the  Judicial 
Code  [36  Stat,  at  L.  1096,  chap.  231,  U.  S. 
(3omp.  Stat.  Supp.  1911,  p.  142];  (2)  no 
right  exists  to  enter  a  special  appearance 
in  the  Hinds  county  circuit  court  under  the 
laws  of  the  state  of  Mississippi,  all  appear- 
anees  being  general,  even  though  process  be 
invalidly  served. 

The  demurrer  was  overruled  and  issue 
joined  on  the  plea  to  the  jurisdiction,  and 
the  court,  having  heard  the  evidence,  de« 
cided  that  neither  of  the  persons  upon 
whmn  summons  was  served  was  such  an 
agent  of  defendant  that  service  upon  him 
would  give  jurisdiction  over  the  person 
of  defendant,  and  thereupon  found  the 
issue  for  defendant. 

Before  judgment  was  entered,  plaintiff 
called  up  his  motion  for  judgment  for  de- 
fault because  defendant  had  not  pleaded  or 
demurred  to  the  declaration  within  thirty 
days  after  the  filing  of  the  copy  of  the 
record  of  removal,  as  required  by  f  29  of 
the  Judicial  Code.  The  motion  was  over- 
ruled, the  court  reciting  in  its  order  that 
it  was  of  "opinion  that  defendant  was  not 
required  to  plead  or  demur  to  the  declara- 
tion unless  the  process  of  summons  in  the 
state  court  was  duly  served  upon  an  agents 
of  ^defendant  upon  whom  service  of  process** 
was  authorised  to  be  made." 

Judgment  was  then  entered,  quashing 
the  service  of  process  and  dismissing  the 
action  "without  prejudice  to  the  right  of 
plaintiff  to  sue  upon  the  causes  of  action 
set  up  in  the  declaration." 

Plaintiff  prayed  a  writ  of  error  to  this 
court  upon  the  question  of  jurisdiction.  It 
was  allowed  in  open  court,  the  court  recit* 
ing  that  it  was  allowed  on  the  question  of 
jurisdiction  only,  the  court  having  dis- 
missed the  action  "on  the  sole  question 
that  the  court  had  no  jurisdiction  of  the 
action." 

The  question  in  the  case  is  the  simple 
one  of  what  is  the  effect  of  §§  29  and  38  of 
the  Judicial  Code.  Section  29  provides  for 
the  filing  of  a  petition  for  the  removal  of 
a  suit  from  a  state  court  to  the  district 
court  of  the  United  States  at  any  time  be- 
fore the  defendant  is  required  by  the  laws 
of  the  state  to  answer  or  plead,  and  the 
filing  therewith  of  a  bond  for  "entering  in 
such  district  court,  within  thirty  days  from 
the  date  of  filing  said  petition,  a  certified 
copy  of  the  record  in  such  suit."  It  pro- 
vides that,  this  being  done,  the  state  court 
shall  accept  the  petition  and  bond  and  "pro- 
ceed no  further  in  such  suit."  It  provides 
further  that  notice  of  the  petition  and  bond 
shall  be  given  to  the  adverse  party,  and 
that  'Hhe  said  copy  being  entered  within 
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■aid  thirty  days,  m  aforesaid,  in  said  dis- 1 
trict  court  of  the  United  States,  the  par- 
ties so  removing  the  said  cause  shall,  with- 
in thirty  days  thereafter,  plead,  answer,  or 
demur  to  the  declaration  or  complaint  in 
said  cause,  and  the  cause  shall  then  pro- 
ceed in  the  same  manner  as  if  it  had  been 
originally  commenced  in  the  said  district 
court," 

Section  38  provides  that  the  district 
court,  in  suits  so  removed,  shall  "proceed 
therein  as  if  the  suit  had  been  originally 
commenced  in  said'  district  court  and  the 
n  same  proceedings  had  been  taken  in  such 
•  suit  in  said*  district  court  as  shall  have 
been  had  therein  in  said  state  court  prior 
to  its  removal." 

The  argument  is  that  these  sections 
abolish  the  practice  declared  in  Goldey  v. 
Morning  News,  156  U.  6.  618,  89  L.  ed. 
617,  16  Sup.  Ct.  Rep.  559,  and  Wabash 
Western  R.  Co.  v.  Brow,  164  U.  S.  271,  41 
L.  ed.  481,  17  Sup.  Ct  Rep.  126.  In  the 
former  case  the  following  propositions  were 
laid  down:  (1)  The  right  and  procedure 
of  removal  of  actions  from  a  state  court 
are  to  be  determined  by  the  Federal  law. 
(2)  The  legislature  or  the  judiciary  of  a 
state  can  neither  defeat  the  right  nor  limit 
its  effect.  (8)  The  act  of  Congress  by 
which  the  practice,  pleadings,  and  forms 
and  modes  of  proceeding  in  actions  at  law 
in  the  courts  of  the  United  States  are  re* 
quired  to  conform  as  near  as  may  be  to 
those  existing  in  the  state  courts  applies 
only  to  cases  of  which  the  court  has  juris- 
diction according  to  the  Constitution  and 
laws  of  the  United  States.  (4)  A  suit 
must  be  actually  pending  in  a  state  court 
before  it  can  be  removed,  but  its  removal 
to  the  court  of  the  United  States  does  not 
admit  that  it  was  rightfully  pending  in  the 
state  court,  or  that  the  defendant  could 
have  been  compelled  to  answer  therein;  but 
enables  the  defendant  to  avail  himself  in 
the  United  States  court  of  any  and  every 
defense  duly  and  seasonably  reserved  and 
pleaded  to  the  action  "  'in  the  same  manner 
as  if  it  had  been  originally  commenced  in 
said  circuit  court.'"  The  words  quoted,  it 
will  be  observed,  are  repeated  in  §  29,  "dis- 
trict court"  being  substituted  for  "circuit 
court." 

In  Wabash  Western  R.  Co.  v.  Brow,  164 
U.  S.  271,  279,  41  L.  ed.  431,  484,  17  Sup. 
Ct  Rep.  126,  it  is  said:  "By  the  exercise  of 
the  right  of  removal,  the  petitioner  refuses 
to  permit  the  state  court  to  deal  with  the 
case  in  any  way,  because  he  prefers  an- 
other forum  to  which  the  law  gives  him  the 
right  to  resort  This  may  be  said  to  chal- 
lenge the  jurisdiction  of  the  state  court,  in 
the  sense  of  declining  to  submit  to  it,  and 
not  necessarily  otherwise. 


"We  are  d  opinkua  thai  the  filing  of  aS 
petition  for*removal  does  not  amount  to  a* 
general  appearance,  but  to  a  special  appear- 
ance only." 

Subsequent  cases  have  applied  this  rul« 
ing.  Mechanical  Appliance  Co.  v.  Castleman, 
215  U.  S.  437,  54  L.  ed.  272,  30  Sup.  Ct. 
Rep.  125,  and  cases  cited  therein. 

It  is  contended,  however,  as  we  have  seen, 
that  §S  29  and  38  of  the  Judicial  Code  have 
instituted  a  new  and  more  expeditious  prac- 
tice. This  is  deduced  from  that  part  of 
S  29  which  provides  that  the  party  desir- 
ing to  remove  a  case  shall  make  and  file 
with  his  petition  a  bond  for  entering  in 
the  district  court,  within  thirty  days  from 
the  date  of  filing  his  petition,  a  certified 
copy  of  the  record,  written  notice  thereof 
to  be  given  the  adverse  party*  and  the  copy 
of  the  record  being  so  entered,  "the  parHet 
30  removing  the  said  cause  ehaU,  within 
thdrtp  day  thereafter^  pleads  an9U)er,  wr 
d&mur  to  the  deelaraiion  or  eompJaint  im 
eaid  oauee,    .    .    •" 

The  purpose  of  ■  these  provisions,  which 
are  an  amendment  to  the  prior  law,  it  is 
contended,  is  to  expedite  trials  and  pre- 
clude a  defendant  from  preventing  a  speedy 
trial  in  the  state  court  by  removal  pro- 
ceedings and  "then  consume  the  time  and  ex- 
pense and  exercise  of  jurisdiction  of  the 
Federal  court  by  invoking,  by  motion,  the 
court's  jurisdiction  to  dismiss  the  cause^ 
and  thus  compel  plaintiff  to  go  upon  a 
fool's  errand."  To  prevent  this  conse- 
quence, it  is  further  insisted,  the  record 
was  required  to  be  filed  within  thirty  days 
from  the  date  of  filing  the  petition  for  re* 
moval,  which,  necessarily,  it  is  said,  would 
be  in  vacation,  and  that  therefore  the  re- 
quirement that  within  thirty  days  after  it 
is  filed  the  defendant  "shall  plead,  answer, 
or  demur  to  the  declaration  or  complaint 
in  said  cause"  necessarily  means  "a  plea  or 
demurrer  to  the  declaration,  and  cannot 
mean  a  plea  in  abatement  to  the  service  of 
the  writ" 

It  may  be  conceded  that  the  purpose  of^ 
the  amendment  was  to  secure  expedition  in^ 
the  disposition  of  the^case,  but  a  revolution* 
in  the  practice  and  efficacy  of  the  right  of 
removal  is  not  lightly  to  be  inferred.  And 
a  revolution  it  would  be.  It  would  take 
from  the  Federal  courts  the  power  they 
have  possessed  under  the  eases  cited, — a 
power  not  only  to  pass  upon  the  merits  of 
the  case,  but  upon  the  validity  of  the  serv- 
ice of  process;  that  is,  upon  the  question 
of  jurisdiction  over  the  person  of  the  de- 
fendant. How  essential  this  power  is  to 
the  right  of  removal  is  obvious.  Without 
it  a  state  could  prescribe  any  process  or 
notice,  or  a  plaintiff,  as  in  the  pending 
ease,  serve  process  on  a  person  having  no 
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rdAtion  with  a  defendant,  and  compel  him 
to  snbmii  to  it  and  to  a  juTiBdiction  not 
of  his  residence,  or  give  up  his  right  to 
take  the  case  to  what,  in  contemplation  of 
law,  may  be  a  more  impartial  tribunal  for 
the  determination  of  the  action  instituted 
against  him,  and  which  It  is  the  purpose  of 
the  removal  proceedings  to  secure  to  him; 
and,  it  must  be  assumed,  completely,  not 
by  surrender  of  any  of  his  rights,  but  in 
protection  and  security  of  all  of  them. 

The  weakness  of  plaintiff's  contention  is 
demonstrated  not  only  when  we  consider 
all  of  the  language-  of  §  29,  but  the  lan- 
guage of  §  38,  which  provides  thai  in  all 
suits  removed  the  district  court  shall  pro- 
ceed therein  aa  if  the  suit  had  been  origin- 
ally commenced  in  the  district  court,  ''and 
the  same  proceedings  had  been  taken  in 
such  suit  in  said  district  court  as  shall 
have  been  had  therein  in  said  state  court 
prior  to  its  removal."  In  other  words,  the' 
cause  is  transferred  to  the  district  court  as 
it  stands  in  the  state  court  and  the  de- 
fendant is  enabled  to  avail  himself  in  the 
latter  court  of  any  defenses,  and,  within 
the  time  designated,  plead  to  the  action  "in 
the  same  manner  as  if  it  had  been  original- 
ly commenced  in  said  district  oourt."  And 
these  words,  we  have  seen,  were  explicitly 
givea  mch  efleot  ia  the  eiied 


It  is  clear,  therefore,  that  plaintiff  gives^ 
too   restrictive    a    meaning   to   the    word^^ 
"plead"  in  §  20.     It  must  be  •construed  to» 
include  a  plea  to  the  jurisdiction,  and,  so 
construing  it,  all  of  the  provisions  for  re^ 
moval  of  causes  become  accordant  and  their 
purposes  fulfilled, — the  right  of  a  speedy 
disposition  of  the  suit  to  the  plaintiff,  and 
the  right  of  the  defendant  to  have  all  ques- 
tions determined  by  the  Federal  tribunal. 

Plaintiff  further  contends  that,  under  the 
Mississippi  Code,  the  filing  of  the  petition 
for  removal  constitutes  a  general  entry  of 
appearance;  that  therefore,  if  §  29  does  not 
compel  the  removing  party  to  plead  to  the 
declaration  within  thirty  days,  "then, 
under  §  914,  U.  S.  Rev.  Stat.,  U.  S.  Comp. 
Stat.  1901,  p.  684,  the  'practice,  pleadings, 
forms,  and  modes  of  proceeding*  in  the 
state  court,  adopted  in  the  Federal  Court, 
would  make  the  plea  to  the  jurisdiction 
here  in  the  district  court  a  general  entry 
of  appearance,  and  would  require  a  plea  to 
the  merits  at  the  next  term  of  the  district 
court  under  the  Code  ol  the  state,"  because 
"a  special  is  a  general  entry  of  appearance 
under  S  3946,  Code  of  1906." 

The  contention  is  untenable.  Goldey  w^ 
Morning  Kews,  and  Mechanical  Applianov 
Co.  V.  Castleman,  supra. 

Judgment  affirned. 
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JOSEPH  A.  TANEY,  Trustee  of  the  Ketete 
of  Miller  Pure  Rye  DUtilUog  Company, 
Appt, 

V. 

PENN  NATIONAL  BANK  OF  READING. 
Fraudulent  Coxtktances  (|  132*)— Bb* 

TENTION   OV  PHTSICAL  POSSESSION. 

1.  The  rule  that  the  retention  of  a  phya- 
ieal  posseBsion  by  the  vendor  ie  fraud  per 
ee,  and  not  merely  evidence  of  fraud,  even 
though  there  be  nothing  inconsistent  with 
the  most  perfect  honesty,  is  not  applicable, 
in  Pennsylvania,  where  the  inherent  nature 
of  the  transaction  and  the  attendant  circum- 
stances are  such  as  to  preclude  the  possi- 
bility of  a  delivery  by  the  vendor  that  would 
be  consistent  with  the  avowed  and  fair  pur- 
pose  of  the  sale,  or  where  the  absence  of  a 
physical  delivery  Is  excused  by  the  usages 
of  the  trade  or  business  in  which  the  sale 
is  made. 

[Sd.   Note.— For   other   cases,   see   Fraudulent 
Conveyances,  CentDig.  U  407-424;  DecDig.  1 132.*] 

Fbaudulent  Conveyances  (i  187*)  — 
Wabehousb  Beobipts— €hanqe  or  fob- 
session. 

2.  Physical  delivery  to  the  pledgee  is 
not  essential,  in  Pennsylvania,  to  validate, 
as  against  the  creditors  of  the  pledgeor,  a 
pledge  by  a  distilling  company  of  a  specified 
number  of  barrels  of  whisky  stored  in  its 
own  bonded  distillery  warehouse,  accom- 
panied by  the  issuance  and  transfer  to  the 

Sledgee,  conformably  to  trade  usage,  of  the 
istilling  company's  warehouse  receipts 
representing  such  whisky,  which,  though 
stored  in  tne  company's  own  warehouse,  is 
in  the  control  of  the  Federal  government, 
and  cannot  be  removed  without  payment  of 
the  internal  revenue  tax. 


[Bd.   Note.— For   other  eases,  see  Fraudulent 
Conveyances.  Cent.Dig.  U  4S2-437;  DecDlg.  1 127.*] 

[No.  115.] 

Argued  December  9  and  10,  1913.    Decided 
January  26,  1914. 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Western  Dis- 
trict of  Pennsylvania,  sustaining  a  pledge 
as  against  the  trustee  in  bankruptcy  of  the 
pledgeor's  estate.    Affirmed. 

See  same  case  below,  109  C.  C.  A.  437, 
187  Fed.  689. 
The  facts  are  stated  in  the  opinion. 
Mr.  Joseph  Hill  Brinton  for  appellant. 
Messrs.  A.  Leo  Weil,  Lawrence  Max- 
well, Philip  8.  Zieber,  and  Thomas  laeger 
a  Snyder  for  appellee. 

•      Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

On  February  3,  1908,  a  petition  in  bank- 
ruptcy was  filed  against  the  Miller  Pure 
Rye  Distilling  Company;  it  was  adjudi- 
cated a  bankrupt  on  February  19,  1908,  and 


the  appellant  was  appointed  trustee.  The 
Penn  National  Bank  of  Reading,  Pennsyl- 
vania, the  appellee,  intervened  in  the  bank- 
ruptcy proceeding  with  a  petition  asking 
for  the  delivery  to  it  ol  200  barrels  of 
whisky  stored  in  the  bonded  warehouse  of 
the  distilling  company,  upon  the  ground 
that  the  property  had  been  lawfully  pledged 
by  the  company  to  the  bank.  The  district 
court  sustained  the  lien  and  accordingly 
held  the  claimant  entitled  to  the  delivery 
sought  (176  Fed.  606);  and,  on  appeal, 
this  decree  was  affirmed  by  the  circuit  court 
of  appeals  (109  C.  C.  A.  437, 187  Fed.  689). 
The  pertinent  facts  are  these:  On  Aug- 
ust 27,  1907,  the  bank  lent  to  the  distilling 
company  $2,500,  for  which  the  company 
gave  its  four  months'  note,  reciting  the 
deposit  with  the  bank,  as  collateral  se- 
curity, of  "200  bbls.  whisky  in  b<mded 
warehouse  at  Womelsdorf,  Pa.,  as  per  Ware- 
house Rects.  ganger's  ctf.  etc.  accompany- 
ing." The  form  of  the  receipts  is  shown 
by  the  following  oopy  of  one  of  them: 

Ko.  6464.  26  Bbls. 

First  District  of  Pennsylvania. 
United  States  Internal  Revenue  Distillery 

Bonded  Warehouse  of  Miller  Pure  Rye 

Distilling  Company. 
Ryeland,  Berks  Co.,  Pa.,  August  26th,  1907. 

Received  on  Storage  from  Ourselves 
Twenty-five  (26)  Barrels  of  Miller  Pure 
Rye  Whiskey  Distilled,  Marked  and  Num- 
bered as  per  Record  Attached,  Subject  to 
our  Order  and  Risk  of  Loss  or  Damage  by 
Fire,  The  Elements,  Leakage,  Evaporation 
or  Aoeident,  Deliverable  only  upon  Surren- 
der of  this  Ortificate,  Payment  of  Tax  andoo 
other  ^Charges  due  Thereon,  and  Storage  at* 
the  Rate  of  Five  Cents  per  Barrel  per 
month,  from  August  26th,  1907. 

Inspection  Spring  1907. 

Stored  in  Warehouse  No.  2. 

Serial  Nos.  of  Packages  7964/7988. 
Miller  Pure  Rye  Distilling  Co.» 
S.  V.  Nagle,  President. 

Address  all  Communications  to  Miller 
Pure  Rye  Distilling  Company,  Philadelphia^ 
Pa. 

Special  Notice — ^Particular  care  should 
be  taken  of  this  Certificate  as  the  whisky 
cannot  be  delivered  without  its  surrender. 

These  receipts  were  indorsed  by  the  com- 
pany, and,  with  the  ganger's  certificates, 
were  delivered  to  the  bank.  The  whisky  it- 
self was  not  actually  delivered,  and  re- 
mained in  the  bonded  warehouse.  The  note 
not  being  paid  at  maturity,  the  bank,  upon 
notice,  sold  the  warehouse  receipts  at  pub- 
lic sale  on  February  6,  1908,  and  became 
the  purchaser.    This  sale,  however,  is  not 
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material    to    the   preaeot   question,   which 
turns  upon  the  validity  of  the  lien. 

There  is  no  douht  aa  to  the  intention  and 
actual  good  faith  of  the  parties.  The  loan 
was  made  in  reliance  upon  the  designated 
security,  and  the  ground  of  attack  is  that 
the  lien  failed  for  want  of  delivery  of 
possession. 

The  legal  effect  of  the  transaction  de- 
pends upon  the  local  law.  Thompson  v. 
Fairbanks,  196  U.  S.  616,  49  L.  ed.  677, 
25  Sup.  Ct.  Rep.  306;  Humphrey  v.  Tat- 
man,  198  U.  S.  91,  49  L.  ed.  956,  25 
Sup.  Ct-  Rep.  667;  York  Mfg.  Co.  v.  Cas- 
sell,  201  U.  S.  344,  50  L.  ed.  782,  26  Sup. 
Ct.  Rep.  481;  Hiscock  v.  Varick  Bank, 
206  U.  S.  28,  51  L.  ed.  945,  27  Sup.  Ct. 
Rep.  681;  Security  Warehousing  Co.  v. 
Hand,  206  U.  S.  415,  426,  61  L.  ed.  1117, 
1123,  27  Sup.  Ct.  Rep.  720,  11  Ann.  Cas. 
789;  Bryant  v.  Swofford  Bros.  Dry  Goods 
Co.  214  U.  8.  279,  53  L.  ed.  997,  29  Sup. 
Ct.  Rep.  614.  Reviewing  the  decisions  of 
the  supreme  court  of  Pennsylvania  with 
respect  to  sales, — ^the  principles  of  which 
were  deemed  to  be  applicable, — ^the  circuit 
eourt  of  appeals  reached  the  following  con- 
K elusion:  "It  suffices  to  say  that  the  law 
r  of* Pennsylvania,  in  respect  of  the  question 
we  are  now  considering,  is  settled  by  a  line 
of  cases  extending  through  nearly  a  cen- 
tury. Starting  with  the  policy  of  the  stat- 
ute of  Elizabeth,  for  the  circumvention  of 
fraud  and  deceit  in  sales  of  personal  prop- 
erty (which  nowhere  in  terms  refers  to 
retention  of  possession  by  a  vendor,  it  has 
wisely  developed  the  spirit  of  that  statute 
ftnd  evolved  the  salutary  rule,  that  where 
there  is  nothing  in  the  case  but  the  reten- 
tion of  a  physical  possession  by  the  vendor, 
which  he  is  capable  of  delivering  to  the 
vendee,  such  retention  is  fraud  per  se,  and 
not  merely  evidence  of  fraud,  even  though 
there  be  nothing  inconsistent  with  the  most 
perfect  honesty.  But  this  rule  is  not  ap- 
plied by  the  courts  of  Pennsylvania  to 
cases  where  the  inherent  nature  of  the 
transaction  and  the  attendant  circum- 
stances are  such  as  to  preclude  the  possi- 
bility of  a  delivery  by  the  vendor,  that 
would  be  consistent  with  the  avowed  and 
fair  purpose  of  the  sale,  or  where  the 
absence  of  a  physical  delivery  is  excused  by 
the  usages  of  the  trade  or  business  in 
which  the  sale  was  made."  109  C.  C.  A. 
437,  444,  187  Fed.  689,  696. 

We  entertain  no  doubt  as  to  the  correct- 
ness of  this  statement  (Clow  v.  Woods,  5 
Scrg.  &  R.  277,  9  Am.  Dec,  346:  Barr  v. 
Reitz.  53  Pa.  256;  McKibbin  v.  Martin,  64 
Pa.  352,  3  Am.  Rep.  588;  Crawford  v. 
Davis,  99  Pa.  576;  Stephens  v.  Gifford,  137 
Pa.  219,  21  Am.  St.  Rep.  286,  20  Atl.  542; 
Pressel  v.  Bice,  142  Pa.  263,  21  Atl.  818; 
34  S.  C— 19. 


Garretson  v.  Hackenberg,  144  Pa.  107,  22 
Atl.  875;  Barlow  v.  Fox,  203  Pa.  114,  62 
Atl.  67;  White  v.  Gunn,  205  Pa.  229,  64 
AtL  901 ) ,  and  it  was  in  the  light  of  these 
principles  that  the  court  below  held  that, 
considering  the  situation  of  the  property 
and  the  usages  of  the  business,  the  transac- 
tion in  question  was  valid. 

To  insure  collection  of  the  heavy  tax 
that  is  laid  upon  distilled  spirits,  the  pro- 
duction is  carefully  supervised  and  the 
product  is  impounded.  Rev.  Stat.  §§  3247- 
3334,  U.  S.  Comp.  Stat.  1901,  pp.  2107- 
2183,  as  amended;  act  of  May  28,  1880, 
chap.  108,  21  Stat,  at  L.  146;  act  of  August 
27,  1894,  chap.  349,  §§  48-67,  28  Stat,  at  L. 
509,  563-568,  U.  S.  Comp.  Stat.  1901,  pp.^ 
2109,  2141-2146,  2102,  2052,  2166,  2117.S 
Every 'distiller  is  required  to  provide,  at  his* 
own  expense,  "a  warehouse,  to  be  situated 
on  and  to  constitute  a  part  of  his  distillery 
premises,  and  to  be  used  only  for  the  stor- 
age of  distilled  spirits  of  his  own  manu- 
facture until  the  tax  thereon  shall  have 
been  paid."  This  warehouse,  when  approved, 
by  the  Commissioner  of  Internal  Revenue, 
is  declared  by  the  statute  to  be  "a  bonded 
warehouse  of  the  United  States,  to  be 
known  as  a  distillery  warehouse,"  and  is 
"under  the  direction  and  control  of  the  col- 
lector of  the  district,  and  in  charge  of  an 
internal-revenue  storekeeper,  assigned  there- 
to by  the  Commissioner"  (S  8271).  While 
the  statute  provides  that  "every  distillery 
warehouse  shall  be  in  the  joint  custody  of 
the  storekeeper  and  the  proprietor  there- 
of," the  control  of  the  government's  repre- 
sentative is  made  dominant,  as  in  the  na- 
ture of  the  case  it  must  be  in  order  to 
fulfil  the  purposes  of  the  act.  The  ware- 
house, the  statute  continues,  "shall  be  kept 
securely  locked,  and  shall  at  no  time  be 
unlocked,  or  opened,  or  remain  open,  un- 
less in  the  presence  of  such  storekeeper,  or 
other  person  who  may  be  designated  to  act 
for  him,  as  provided  by  law;  and  no  ar- 
ticles shall  be  received  in  or  delivered  from 
such  warehouse  except  on  an  order  or  per- 
mit addressed  to  the  storekeeper  and  signed 
by  the  collector  having  control  of  the  ware- 
house" (S  3274).  Under  the  departmental 
r^ulations  "the  only  lock  to  the  warehouse 
door  must  be  the  government  lock,  the  key 
of  which  must  at  all  times  be  in  charge  of 
the  storekeeper."  There  must  be  an  im- 
mediate removal  of  the  distilled  spirits  to 
the  distillery  warehouse  as  soon  as  they 
are  drawn  into  casks  or  packages  and 
gauged,  proved,  and  marked,  as  required, 
and  thereupon  the  internal  revenue  gaugvr 
"shall,  in  the  presence  of  the  storekeeper 
of  the  warehouse,  place  upon  the  head  of 
the  cask  or  package  an  engraved  stamp, 
which  shall  be  signed  by  the  collector  of 
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the  district  and   storekeeper  and  gauger; 
and  shall  have  written  thereon  the  num- 
ber of  proof -gal  Ions  contained  therein,  the 
nsme  of  the  distiller,  the  date  of  the  re- 
ceipt in  the  warehouse,  and  the  serial  num- 
ber of  each  cask  or  package,  in  progressive 
order,  as  the  same  are  received  from  the 
distillery''   {%  3287;  act  of  May  28,  1880, 
21  6Ut.  at  L.  147,  chap.  108,  §  6,  U.  6. 
Comp.  Stat   1901,  p.  2130).     The  spirits 
must  be  entered  for  deposit  in  the  ware- 
house under  the  regulations  prescribed  by 
the  commissioner,  and  bond  must  be  given 
for  the  payment  of  the  tax.     The  statute 
gives  the  form  of  the  entry  which,  made 
in   triplicate   and  duly  verified,  must  set 
forth  the  name  of  the  person  making  it, 
the    designation    of    the    warehouse,    the 
specification  of  the  spirits  deposited,  with 
the  marks  and  serial  numbers  of  the  pack- 
s^es,  etc,  and  a  statement  of  the  amount 
oi  tax.    Withdrawal  may  be  made  on  pay- 
ment of  the  tax — which  is  payable  within 
eight  years— by  application  to  the  collec- 
tor in  charge  of  the  warehouse,  and  the 
making  of  a  withdrawal   entry    (g§   3293, 
8294,  act  of  May  28,  1880,  21  Stat,  at  L. 
145,  146,  chap.  108,  §§  4,  5,  U.  S.  Comp. 
Stat.  1901,  pp.  2133,  2135;  act  of  August 
27,   1894,  28   Stat,  at   L.   563,   chap.   349, 
§   49,   U.  6.   Comp.   Stat   1901,  p.   2141). 
Provision  is  made  for  regauging  and  for  an 
allowance  for  loss  from  leakage  or  evapo- 
ration (id.  §  50;  act  of  March  3,  1899,  chap. 
485,  30  Stat,  at  L.  1349,  U.  S.  Comp.  Stat 
1901,  p.  2147;  act  of  Jan.  13,  1903,  chap. 
134,  32  Stat  at  L.  770,  U.  S.  Comp.  Stat 
Bupp.  1911,  p.  955) ;  and  after  four  years 
the  spirits  may  be  bottled  in  bond,  in  a 
separate  portion  of  the  warehouse,  set  apart 
for  that  purpose,  under  the  supervision  of 
the  government  official    (act  of  March  3, 
1897,  chap.  379,  29  Stat  at  L.  626,  U.  S. 
Comp.   Stat    1901,   p.   2150).     The   store- 
keeper  is   to  keep   "a   warehouse-book"   in 
which  all  deposits  and  deliveries  are  to  be 
entered  with  appropriate  description,  includ- 
ing marks  and  serial   numbers    (S   3301). 
And  the  removal  "of  any  distilled  spirits 
from    a    distillery    warehouse    ...    in 
any  manner  other  than  is  provided  by  law" 
is   punishable   by    fine   and   imprisonment 
(§  3296). 

The  minute  regulations  of  the  statute, 
and  the  provision  for  prolonged  govern- 
mental control,  proceed  upon  a  recognition 
Sof  the  exigencies  of  the  business.  It  is  a 
•  matter  of  common  knowledge  that  the  pro- 
duct is  not  ready  to  be  marketed  for  con- 
sumption when  it  is  drawn  from  the  still. 
It  must  undergo  an  aging  process,  and 
for  this  purpose  it  is  kept  in  store  for  sev- 
eral years.  In  laying  the  tax.  Congress  has 
taken  this  necessity  into  consideration,  per- 


mitting a  long  postponement  of  the  required 
payment,  the  spirits  meanwhile  being  held 
in  charge  of  the  government's  representa- 
tive. It  is,  however,  a  matter  of  obvious 
business  importance  that  the  distiller 
should  be  able  to  release  the  capital  repre- 
sented in  the  cost  of  production  of  the 
spirits  in  itore^  and  to  make  it  available 
for  further  production;  and  hence  the  prac- 
tice is  well  established  to  deal  with  the 
product  in  the  bonded  warehouse  by  sale 
or  pledge,  storage  certificate  suitably  iden- 
tifying the  property  being  delivered  in  lieu 
of  the  actual  transfer  of  possession.  The 
district  court  found  as  a  fact  that  it  is 
''the  unbroken  custom  of  the  trade  to  treat 
storage  receipts  for  spirits  as  completely 
equivalent  to  the  spirits  themselves,  and  to 
sell  or  pledge  them  freely  without  ques* 
tion."  This  finding  is  approved  by  the 
circuit  court  of  appeals,  and  the  fact  that 
this  custom  exists  we  understand  to  be 
undisputed. 

It  is  argued  for  the  appellant  that  one 
cannot  make  himself  a  warehouseman  of  his 
own  goods,  and  isues  so-called  receipts  to 
take  the  place  of  the  delivery  which  the 
law  requires  to  give  effect  to  his  sale  or 
pledge  (Security  Warehousing  Co.  v.  Hand« 
206  U.  S.  415,  422,  61  L.  ed.  1117,  1122, 
27  Sup.  Ct  Rep.  720,  11  Ann.  Cas.  789; 
Trademen's  Nat  Bank  v.  Thomas  Kent 
Mfg.  Co.  186  Pa.  556,  65  Am.  St.  Rep.  876, 
40  Atl.  1018).  The  argument  ignores  the 
special  circumstances  of  the  case  and  the 
restrictions  imposed  by  law  upon  the  dis- 
tiller. The  building  is  his,  but  the  govern- 
ment is  in  complete  control.  The  spirits 
are  his,  but  he  is  subject  to  fine  and  im- 
prisonment if  he  attempts  to  remove  them. 
It  is  undoubtedly  true  that  the  government 
is  not  strictly  a  bailee.  It  assumes  no  re- 
sponsibility to  the  distiller  for  the  safe* 
keeping  of  the  goods  (United  States  v. 
Witten,  143  U.  S.  76,  78,  36  L.  ed.  81,  82,  12  lo 
Sup.  Ct.  Rep.  372).  But  the  immunity S 
which  is  incident  to  the  exercise  of  govern-* 
mental  power  in  no  way  limits  its  effect 
upon  the  distiller's  relation  to  the  goods. 
They  are  effectually  taken  out  of  his  power, 
so  that  he  is  absolutely  unable  to  make  a 
physical  delivery  of  them  until  the  tax  is 
paid.  On  the  other  hand,  to  pay  the  tax 
and  remove  the  property  before  the  aging 
process  is  completed  would  defeat  the  ob- 
ject of  the  deposit  for  which  the  statute 
provides,  and  would  frustrate  the  purpose 
of  a  transfer  of  spirits  in  bond,  which  is 
an  entirely  lawful  transaction.  In  these 
circumstances,  the  certificates — such  as 
were  here  used — appropriately  represent 
the  property. 

It  is  said  that  the  distiller  need  not  om 
his  own  warehouse,  but  may  place  the  goods 
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Ib  one  of  he  general  bonded  warehouses  es- 
tablished under  the  act  of  1894  (28  Stat. 
at  L.  664,  506,  ehap.  349).  The  appellee 
asserts  that  this  would  be  impracticable; 
that  no  general  bonded  warehouse  had  been 
established  in  the  collection  district  in 
question;  that  there  are  only  twelve  in  the 
entire  country,  with  a  capacity  that  is  ex- 
tremely small  in  comparison  with  the  out- 
put of  the  distilleries.  But,  aside  from 
this,  the  distillery  warehouse  is  equally 
recognized  by  law;  it  is  "a  bonded  ware- 
house of  the  United  States."  If  it  is  a  fit 
place  for  storage,  the  distiller  is  not  obliged 
to  remove  the  spirits  elsewhere.  And  while 
they  are  thus  deposited  in  conformity  with 
law,  he  is  not  debarred  from  passing  title 
or  creating  a  special  interest  by  way  of 
pledge. 

The  fundamental  objection  is  that  the 
eastom,  to  which  the  entire  trade  is  ad- 
Justed,  is  opposed  to  public  policy.  But  we 
know  of  no  ground  for  thus  condemning 
honest  transactions  which  grow  out  of  the 
recognized  necessities  of  a  lawful  business. 
Hie  case  is  not  one  where  credit  may  be 
assumed  to  be  given  upon  the  faith  of  the 
ostensible  ownership  of  goods  in  the  debt- 
or's possession.  Everyone  dealing  with  dis- 
9  tillers  is  familiar  with  the  established  prac- 
JJtice  in  accordance  with  which  spirits  are 
•  held  in  store,  ^nder  governmental  control, 
and  are  transferred  'by  the  delivery  of  such 
documents  as  we  have  here.  There  is  no 
warrant  for  saying  that  creditors  are  mis- 
led by  delusive  appearances.  The  usage 
serves  a  fair  purpose  and  there  is  no  pub- 
lic policy  which  requires  that  the  trade 
•hould  be  thrown  into  disorder  by  a  refusal 
to  uphold  it.  It  is  urged  that  frauds  may 
be  perpetrated  by  the  duplication  of  such 
documents;  but  the  present  dispute  does 
not  call  for  the  determination  of  the 
equities  as  between  two  innocent  pur- 
ebasers.  We  are  concerned  here  simply 
with  the  rights  of  creditors  represented  by 
a  trustee  in  bankruptcy,  and  we  agree  with 
the  court  below  in  its  conclusion  that,  in 
the  circumstances  disclosed,  his  right  is 
inferior  to  that  of  the  appellee. 
The  decree  is  affirmed. 
Affirmed. 


im  u.  s.  m)         

ATCHISON,  TOPEKA,  &  SANTA  FE  RAIL. 
WAY  CX)MPANY,  Southern  Pacific  Com- 
pany, and  San  Pedro,  Los  Angeles,  &  Salt 
Lake  Railroad  Company,  Appts., 

V. 

UNITED  STATES,  Interstate  Commerce 
Commission,  and  Arlington  Heights  Fruit 
Exchange. 

COMlfSBCS    (I    86*)    —    CoSOfEBCS    COHMIS- 
8I0N— KEOULATIOIV    OF    CABEIEB— PEE-XC- 

iMo  OF  Fbuit  bt  Consign  OB. 

1.  Carriers     transporting    citrus     fruits 


from  California  to  Eastern  points  may  be 
compelled  by  the  Interstate  Commerce  Coni> 
mission  to  permit  the  consignors  of  pre- 
cooled  shipments  to  ice  the  car  bunkers  at 
their  warehouses  so  as  to  fit  the  freight  for 
proper  transportation, — at  least,  until  the 
carriers  shall  offer  under  tariffs  regularly 
filed  to  furnish  the  ice  at  the  time  and  place 
needed  in  pre-cooled  shipments,  or  to  sub- 
stitute a  service  of  equal  value  at  practically 

the  same  coet. 

PDd.  Note.— For  ether  eases,  see  Commerce. 
Cent  Dig.  i  US;   Dee.  Die  i  86**] 

COlOIBBaK   (i   86*)— INISBSTATB    COMMBBCB 

CoMMiaaion— PowKBB  —  Ratb  Requla- 

TION. 

2.  The  withdrawal  b^  carriers'  tariffs  of 
shippers'  pre-cooling  privileges  formerly  rec- 
ognized by  the  carriers  themselves  and  ap- 
proved by  an  order  of  the  Interstate  Com- 
merce Commission,  fixing  a  charge  for  the 
service  rendered  bv  the  carriers  in  connec- 
tion with  nre-cooled  shipments,  affects  a 
practice  and  a  rate  within  the  meaning  of 
the  act  of  February  4,  1887  (24  Stat,  at  L. 
384,  chap.  104,  U.  S.  Comp.  Stat  1901,  p. 
8160),  §  15,  as  amended  by  the  act  of  June 
29,  1906  (84  Stat,  at  L.  589,  chap.  8591, 
U.  S.  Comp.  SUt.  Snpp.  1911,  p.  1297),  S  4, 
authorising  the  Commission,  after  a  hear- 
ing, to  determine  whether  rates  and  prac- 
tices affecting  rates  are  unreasonable,  and 
what  practice  in  respect  to  transportation 
is  just,  and  to  require  the  carrier  to  con- 
form to  the  regulations  or  practice  which 
the  Commission  may  prescribe,  and  the 
Commission  is  therefore  acting  within  ita 
powers  in  ordering  the  cancelation  of  sudi 
tariffs  and  re<^uiring  the  carriers  to  con- 
form to  its  prior  order. 

[Gd.  Note.— For  other  cases,  see  Commerce. 
Cent  Dig.  i  138 ;    Deo.  Dig.  i  85.«] 

CaBRIEBS  (S  26*)  —  INTEBSTATB  COIIMEBCS 
COMMIBSION— KATB  RsanLATION  —  JUDI- 
CIAL Review. 

3.  An  order  of  the  Interstate  Commerce 
Commission  fixing  at  $7.50  per  car  the 
charge  which  carriers  may  make  for  serv- 
ices rendered  in  connection  with  shipmenta 
of  citrus  fruit  from  California  to  the  East, 
which,  being  pre-cooled  and  pre-iced  by  the 
consignors,  require  no  re-icing  en  route, 
will  not  be  disturbed  by  the  courts  on  Uie 
theory  that  the  carriers  were  thereby  re- 
quired to  haul  the  ice  without  reasonable 
compensation,  where  the  Commission  evi- 
dently considered  that  the  hauling  of  the 
ice  was  so  much  a  part  of  the  haul  of  the 
pre-cooled  freight  that  the  expense  could 
properly  be  treated  as  included  or  absorbed 
in  the  rate  on  the  fruit  itself,  and  the 
revenue  received  by  the  carriers  is  more 
than  that  derived  from  a  car  of  standard 
refrigeration,  without  corresponding  in- 
crease in  cost. 

[Ed.  Note. — For  other  cases,  see  Carriers.  Cent 
Dig.  IS  67-82:    Dec.  Dig.  i  26.*] 


[No.  690.] 

Argued  December  1  and  2,  1913.     Decided 
January  26,  1914. 
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APPEAL  from  the  United  States  Com- 
merce Court  to  rtyiew  a  decree  dismiee- 
ing  the  petition  in  a  suit  attacking  an  order 
of  the  Interstate  Commerce  Commission 
with  reference  to  the  transportation  of  pre- 
•aoled  citrus  fruits.  Affirmed. 
See  same  case  below,  204  Fed.  047. 

c 

g     Statement  by  Mr.  Justice  I/amar: 

*  *  In  1909,  associations,  representing  Cali- 
fornia fruit  growers,  illed  with  the  Com- 
merce Commission  complaints  against  nu- 
merous railroad  companies,  attacking  the 
freight  and  refrigeration  charges  on  citrus 
fruit  shipped  from  California  to  Eastern 
points.  Much  testimony  was  taken,  from 
which  it  appeared  that  the  orange  crop 
amounted  to  about  50,000  cars  per  annum, 
of  which  the  20,000  shipped  in  warm  weather 
required  some  form  of  refrigeration  in  order 
to  keep  the  fruit  in  condition  for  use  at 
the  end  of  the  journey.  At  the  close  of 
the  first  hearing,  June  11,  1910,  the  Com- 
mission held  (19  Inters.  Com.  Rep.  148) 
that  $1.15  per  cwt.  was  a  reasonable  freight 
rate  on  oranges.  Other  questions  in  the 
ease  were  postponed  until  January  14,  1911, 
when  the  Commission  made  a  report  (20 
Inters.  Com.  Rep.  106)  as  to  the  reasonable- 
ness of  the  carriers*  charges  of  $62.50  per 
ear  for  refrigeration  and  $30  for  terTlcea 
in  shipments  pre-cooled  by  the  consignor. 

The  Commission  found  that  in  refriger- 
ation by  the  carriers  they  furnished  all  the 
iee  and  performed  all  of  the  services,  in- 
cluding re-icing  en  route.  It  found  that 
there  was  a  total  of  about  11  tons  of  ice 
furnished,  but,  owing  to  the  melting,  the 
average  weight  of  the  ice  hauled  was  8,000 
lbs.,  the  freight  on  which  to  Chicago  was 
$.25  per  100.  It  cost  something  to  repair 
the  bunkers,  and  the  Commission  recognized 
the  right  to  include  an  additional  sum  to 
eeover  risk  and  profit. 

•  •  The  total  revenue  of  $345.30  from  such 
shipments  was  made  up  of  the  following 
items: 


Freight  on  27,200  lbs.  of 
oranges    @   $1.15    $312.80 

Cost  of  11  tons  of  ice $30 

Freight  on  8,000  lbs.  aver- 
age weight  of  ice  hauled 
@  $  .25 20 

Damage  to  bunkers 5 

Sum  to  cover  risk  and  profit      7.60 

62.50 


Gross  receipts $375.30 

Less  cost  of  ice 30.00 


The  Commission  found  that  the  charge 
of  $62.50  for  refrigeration  services  was  rea- 
sonable. 

It  further  appeared  that  the  government 
had  conducted  certain  experiments  with  a 
view  of  determining  whether  an  advantage 
would  not  de  derived  from  pre-cooling  the 
fruit  before  the  bunkers  were  filled  with  ice. 
There  was  testimony  that  the  carriers  had 
reached  the  conclusion  that  if  the  fruit  was 
pre-cooled  before  the  movement  of  the  car 
began,  there  would  be  a  corresponding  sav* 
ing  in  the  amount  of  ice  needed  in  the  bunk- 
ers. They  accordingly  had  erected  plants 
at  which  the  fruit  could  be  pre-cooled,  and 
included  such  pre-cooling  service  in  the  reg- 
ular  refrigeration   charge  of  $62.50. 

Certain  shippers  claimed  that  better  re- 
sults were  obtained  where  the  fruit  was  pre- 
cooled  immediately  after  it  was  taken  from 
the  grove  and  before  it  was  placed  in  the 
car.  They  therefore  adopted  a  method  in 
which  the  shipper  chills  the  fruit,  cools  the 
car,  furnishes  the  ice,  and  fills  the  bunkers 
at  a  cost  to  himself  of  $32.50.  The  carrier, 
for  its  services  in  connection  with  haulingj| 
such  pre-cooled  shipment,  charged  $30,  In-g 
tending  thereby  to  make  the  rates  on*  pre-* 
cooled  fruits  the  same,  whether  the  pre- 
cooling  was  by  the  shipper  or  the  carrier. 
In  determining  whether  this  $30  was  a 
reasonable  charge  for  service  rendered  by 
the  carrier  in  hauling  fruit  pre-oooled  by 
the  shipper,  the  Commission  said  (20  In- 
ters. Com.  Rep.  120)  that  no  re-icing  waa 
necessary  en  route,  and  that  "it  would  be 
a  liberal  estimate  to  put  the  average  weight 
of  ice  during  the  entire  Journey  at  5,000 
lbs.  For  the  hauling  of  this  ice  the  carriers 
are  entitled  to  fair  compensation,  as  they 
are  in  the  case  of  standard  refrigeration." 
There  is  also  an  "expense  in  providing  and 
keeping  in  repair  the  ice  bunkers.  .  .  . 
The  carrier  is,  therefore,  entitled  to  this 
additional  cost,  which  is  about  $6  per  car 
per  trip  one  way.*'  (Ibid.) 

Where  the  fruit  is  pre-cooled  by  the  ship- 
per, the  boxes  are  packed  so  much  closer 
together  that  the  load  is  one  sixth  greater 
than  in  case  of  shipments  pre-cooled  and  re- 
frigerated by  the  carrier.  The  result  is 
that  the  revenue  from  a  car  of  fruit  pre- 
cooled  by  the  shipper  would  be — 

Freight  on  33,000  lbs.  of  oranges 
at    $1.15     $379.6$ 

Freight  on  5,000  lbs.  of  ice  at  25 
cents    per   hundred    12 .60 

Dsmages  to  bunkers    (and  profit 

aUowed!)     7.50 

$399 . 50 


Freight  and  refrigeration  charges  $345.30  tor,  $84  more  than  the  revenue  of  $345.30 
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from  ft  ear  pre-cooled  and  refrigerated  bj 

the  carrier. 

The  Commission  further  said:  "As  bear- 
ing upon  the  reasonableness  of  the  rate,  the 
carriers  showed  the  cost  of  the  movement  of 
these  oranges  per  gross  ton, — that  is,  per 
ton  of  combined  weight  of  ear  and  of  con- 
tents, as  compared  with  other  articles, — 
claiming  that  this  was  the  true  basis  upon 
which  to  fix  rates.  So  treating  these  pre- 
cooled  shipments,  it  will  be  found  that  the 
carrier  receiyes  more  per  gross  ton  for  han- 
dling the  pre-cooled  car  than  for  either  the 
ventilated  or  the  refrigerated  shipment.  By 
^  every  canon  of  ratemaking  which  has  been 
g  applied  by  carriers  in  the  past,  or  wliich  is 
•  relied  upon  by  them  now,*the8e  pre-cooled 
shipments,  at  the  standard  rate,  witliout 
additional  compensation,  are  better  business 
than  either  the  ventilated  or  the  refriger- 
ated movement.  Clearly,  these  growers  who 
have  devised  and  perfected  this  system  of 
shipment  should  not  be  compelled  to  pay 
for  the  privilege  of  using  it  more  than  the 
fair  cost  to  the  carrier  of  providing  the  ad* 
ditional  facilities  which  are  not  included 
in  the  ventilated  rate,  with  a  fair  profit." 
The  report  concluded  as  follows:  "We 
are  of  the  opinion  that  the  pre-cooling 
charge  of  $30  per  ear  is  unreasonable,  and 
that  this  chaxge  should  not  exceed  97JS0 
per  car,  .  .  .  but  the  defendants  may,  as 
a  condition  of  making  this  charge,  require 
that  pre-cooled  cars  be  loaded  seven  tiers 
wide  and  two  tiers  high,  and  may  provide 
by  their  tariffs  a  proper  minimum  to  ac- 
complish this  result,  the  amount  of  which 
would  depend  upon  the  length  of  the  ear." 
20  Inters.  Com.  Rep.  121,  123. 

The  carriers,  in  obedience  to  this  order, 
put  in  a  tariff  of  $7£0  for  pre-cooling  serv- 
ices, but  at  once  filed  another  tariff,  effeet- 
ive  July,  1911,  reciting  that  "the  privilege 
heretofore  permitted  to  shippers  of  citrus 
fruit  to  pre-ice  carload  shipments  is  with- 
drawn, the  carriers  retaining  and  exercising 
the  exclusive  right  and  control  of  furnish- 
ing and  doing  all  icing  and  refrigeration 
of  citrus  fruit  in  all  eases  where  shipper 
does  not  specifically  request  or  direct  ship- 
ments to  move  solely  under  ventilation." 
Immediately  thereafter  the  orange-grow- 
ers associations  filed  proeeeedings  to  cancel 
this  withdrawal  tariff,  and  to  compel  the 
carriers  to  continue  to  extend  to  shippers 
the  old  privilege  of  pre-cooling  at  the  new 
rate  of  $7.50  At  the  hearing  the  evidence 
and  report  of  the  Commission  in  the  former 
case  were  stipulated  into  the  record,  and, 
^on  April  8,  1912  (23  Inters.  Com.  Rep.  267, 
§  271 ) ,  the  Commission  held  that  the  shippers 
*  had  the  right  to  the  pre-cooling* privilege, 
and  again  ruled  that  $7.50  was  a  reason- 


able charge  for  the  services  rendered  by  tba 
carriers. 

The  railroad  companies  then  filed  a  pe- 
tition in  the  commerce  court  attacking  the 
original  order  of  January  14,  1911  (fixing 
$7.50  as  a  reasonable  charge  on  pie-cooled 
shipments),  and  the  last  order  of  April  8» 
1912  (requiring  the  roads  to  permit  pre- 
cooled  shipments  at  that  sum),  contend- 
ing that  shippers  had  no  right  to  ice  the 
bunkers.  They  also  insisted  that  the  $7.50 
rate  was  confiscatory,  and  did  not  equal 
the  $170(0,  which  the  Commission  itself  had 
found  to  be  the  actual  cost  of  services  ren- 
dered in  connection  with  pre-cooled  ship- 
ments. The  carriers  thereupon  prayed 
that  both  orders  should  be  annulled  and 
set  aside. 

The  commerce  court  (204  Fed.  647) 
adopted  the  finding  of  the  Ccmmission  thai 
in  pre-cooled  shipments  the  revenue  was 
$54  greater  than  in  the  railroad's  method 
of  refrigeration,  and  concluded  by  saying 
that,  in  view  of  that  fact,  "we  do  not  think 
that  the  petitioners  have  any  valid  com- 
plaint to  make  of  the  charge  of  $7.50  per 
car,  established  by  the  Ccmunission."  It 
further  held  that  under  the  facts  appear* 
ing  in  the  record,  the  shipper  had  the  right 
to  furnish  the  ice  in  pre-cooled  shipments^ 
and  thereupon  it  dismissed  the  petition. 
The  case  was  then  brought  here  by  appeaL 

Messrs.  Gardiner  Lathrop,  F.  H.  Wood» 

W.  F.  Herrin,  Robert  Dunlap,  T.  J.  Norton* 
A.  S.  Halsted,  and  0.  W.  Durbrow  for  ap- 
pellants. 

Mr.  Blackburn  Beterline,  Special  As* 
sistant  to  the  Attorney  General,  and  Solic- 
itor General  Davis  for  the  United  States. 

Mr.  P.  J.  Farrell  for  the  Interstate  Com- 
merce Commission. 

Messrs.  William  B.  I^unb,  George  & 
Farrand,  Rush  C.  Butler,  and  Stephen  A. 
Foster  for  Arlington  Heights  Fruit  Ex* 
change.  ^ 

H 

*Mr.  Justice  Iiamar,  after  making  the* 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

There  are  many  cases  between  shipper  and 
carrier  in  which  each  insists  that  the  other 
is  bound  to  furnish  service  or  facilities  con- 
nected with  the  transportation  of  freight. 
The  present  record,  however,  presents  an 
instance  where  both  parties  are  contending 
for  the  privilege  of  supplying  an  article 
needed  in  the  proper  shipment  of  fruit,—* 
the  consignor  claiming  that  icing  is  a  neo- 
essary  part  of  the  loading,  which  he  is 
authorized  to  supply;  while  the  carriers  l»- 
sist  that  icing  is  a  part  of  refrigeration,  by 
statute  made  transportation,  whioh  they 
are  bound  to  provide  and  for  which  thsjf 
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e!are  eatitM  to  eolleei  reasonable  compen- 

*  Bation.  The  determination  of  these* con- 
flicting claims  necessitates  an  exunination 
of  the  two  methods  under  which,  in  warm 
weather,  oranges  are  shipped  from  Califor- 
nia to  the  East. 

In  what  is  called  standard  refrigeration, 
the  boxes,  of  the  aggregate  weight  of  27,- 
200  pounds,  are  so  placed  as  to  leave  spaces 
between  them  wide  enough  to  admit  of  a  free 
circulation  of  air  chilled  by  ice  in  the  bunk- 
ers.  Subsequently  the  earriers  put  in  a 
system  of  pre-cooling,  under  which,  after 
the  cars  ha!d  been  loaded,  they  were  taken 
from  the  point  of  shipment  to  refrigerating 
plants  owned  by  the  carriers,  where  whole 
trainloads  are  pre-eooled  at  one  time  by 
means  of  blasts  of  very  cold  air  driven  in- 
to the  car  through  and  around  the  boxes. 
At  the  end  of  three  or  four  hours  the  fruit 
Is  sufficiently  chilled,  the  bunkers  are  then 
filled  with  about  10  tons  of  ice,  furnished 
by  the  carrier,  and  the  train  is  started  on 
its  Journey  to  the  East, — ^the  bunkers  being 
ro-ioed  from  time  to  time  as  needed  at  sta- 
tions along  the  route.  For  this  entire  serv- 
ice the  Commission  held  that  the  carrier's 
charge  of  $62.50  was  reasonable. 

A  different  method  obtains  where  the 
icing  of  the  car  is  done  by  the  shipper  at 
his  own  expense.  In  that  class  of  cases 
the  oranges  are  taken  from  the  grove  direct- 
ly to  a  cold  room  having  a  temperature  of 
about  83  F.  There  the  boxes  are  allowed 
to  ronain  for  periods  of  from  twenty-four 
to  forty-eight  hours,  and  until  the  fruit  is 
diilled  to  the  center.  When  thus  pre-cooled. 
the  boxes  are  ready  for  shipment.  A  re- 
frigerator car  is  then  placed  on  the  track 
opposite  the  door  of  the  cold  room  of  the 
warehouse  with  which  it  is  connected  by 
a  collapsible  inclosed  passageway,  so  ar- 
ranged as  to  exclude  the  outside  air,  while 
at  the  same  time  allowing  that  from  the 
cold  room  to  enter  and  cool  the  interior  of 
the  car.  Through  this  passageway  the  or- 
anges are  trucked  from  the  warehouse  to 
the  car,  and,  as  they  have  been  chilled  to 
Hthe  center,  the  boxes  are  packed  close  to- 

•  father,  forming  a  solid  mass  weighing)3,000 
lbs.,  with  a  temperature  of  about  35  F.  The 
doors  and  vents  of  the  ear  are  promptly  and 
tightly  closed,  the  bunkers  are  immediately 
filled  with  unusually  large  cakes  of  ice,  in 
order  to  reduce  the  rate  of  melting,  and 
the  fruit  is  then  forwarded  under  a  filed 
tariff  which  provides  that  re-icing  is  un- 
necessary, and  that  the  shipper  will  make 
no  claim  for  damage  occasioned  by  failure 
to  re-ice  in  transit.  For  their  services  in 
connection  with  such  pre-cooled  shipments 


fruit  cool  between  wirehouso  and  deatina* 
tion. 

1.  This  ruling  is  attacked  by  the  appd- 
lants,  who  contend  that  icing  is  a  part  of 
refrigeration,  which  §  1  of  the  Hepburn 
billf  makes  a  part  of  the  transportation 
they  are  bound  to  furnish  upon  reasonable 
request.  They  insist  that  in  order  to  meet 
the  duty  thus  imposed  by  statute,  they 
have  been  compelled  at  great  expense  to 
erect  immense  plants  where  trainloads  of 
fruit  can  be  cooled,  and  where  an  enormous 
quantity  of  ice  is  manufactured  for  refriger- 
ation  purposes.  They  argue  that,  being 
bound  to  furnish  all  necessary  icing  and  re- 
icing,  and  having  at  great  cost  prepared  to 
furnish  the  supply,  it  is  not  only  just, 
but  a  right  given  by  statute^  that  they 
should  be  allowed  to  provide  all  needed 
icing  or  refrigeration  at  a  rate  to  be  ap- 
proved by  the  Conunission. 

Whatever  transportation  service  or  facil- 
ity the  law  requires  the  carrier  to  supply 
they  have  the  right  to  furnish.  They  can 
therefore  use  their  own  cars,  and  cannot 
be  compelled  to  accept  those  tendered  byS 
the  shipper  on^condition  that  a  lower  freight? 
rate  be  charged.  So,  too,  they  can  furnish 
all  the  ice  needed  in  refrigeration;  for  this 
is  not  only  a  duty  and  a  rights  under  S  1 
of  the  Hepburn  bill,  but  an  economic  neces- 
sity, due  to  the  fact  that  the  carriers  can- 
not be  expected  to  prepare  to  meet  the 
demand,  and  then  let  the  use  of  their  plants 
depend  upon  haphazard  calls,  under  which 
refrigeration  can  be  demanded  by  all 
shippers  at  one  time  and  by  only  a  few  at 
another. 

This  contention  was  sustained  by  the 
Commission,  which  recognized  that  "the 
shipper  has  no  right  to  provide  refrigeration 
himself  to-day  and  call  upon  the  railroad 
company  for  that  service  to-morrow.  To 
permit  such  a  course  is  to  demoralize  the 
service  of  the  defendants,  and  to  prevent 
them  from  discharging  their  duty  with 
economy  and  efficiency.  ...  It  is  the 
duty  of  the  carrier  to  furnish  refrigeration 
upon  reasonable  demand,  and  in  so  far  as 
the  furnishing  of  that  refrigeration  is  a 
part  of  the  service  rendered  by  the  carrier, 
the  carrier  may  insist  upon  its  right  to 
furnish  that  service  exclusively." 

2.  But  of  course  this  does  not  mean,  that 


t.  .  .  The  term  ''transportation**  shall 
include  ...  all  services  in  connection 
with  the  receipt,  delivery,  .  .  .  ventila- 
tion, refrigeration,  or  icing  ...  of 
propertv  transported;  and  it  shall  be  the 
duty  of  every  carrier  ...  to  provide 
„        ,  ,       ^  *-  -*     and  furnish  such  transportation  upon  rea- 

the  earners  were  allowed  to  charge  $7.50,       n^ble  request  therefor.     (34  Stat,  at  L. 

but  the  Commission  refused  to  permit  them  I  534^  chap.  3591,  U.  8.  Comp.  Stat.  Supp. 

to  ebarge  for  the  ice  needed  to  keep  the    1911,  p.  1285.) 
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becauae  tbe  earrien  haye  ice  on  handi  they 
can  compel  the  shipper  to  have  hu  fruit 
refrigerated*  when,  on  aeconnt  of  the  state 
of  the  weaiber,  or  foir  other  cause,  he  prefers 
to  have  it  forwarded  under  Tentilation  only. 
When,  however,  ice  is  actually  needed  and 
is  actually  used,  the  question  arises  as  to 
whether  ioi^ig  is  a  part  of  preparation  which 
ean  be  done  by  the  shipper,  or  a  part  of  re- 
frigeration (transportation)  which,  by  stat- 
ute, tbe  carrier  has  the  exclusive  right  to 
furnish. 

To  this  question  no  answer  can  be  given 
that  will  apply  in  all  cases.  For  in  the 
shipment  of  fruit,  as  in  that  of  other  arti- 
cles, it  Is  impossible  to  lay  down  a  rule 
which  definitely  fixes  what  loading  includes 
and  by  whom  it  must  be  done.  Nor  is  there 
any  consistent  practice  on  this  subject, ^ since 
v-ffrom  reported  cases  it  appears  that  the 
•  claims  of  the  parties  are  based  rather  on  in- 
terest than  on  somje  definite  principle.  Some- 
times the  shipper,  as  here,  insists  on  the  right 
to  load  and  provide  necessary  appliances.  At 
other  times  he  demands  that  such  service 
and  appliances  be  furnished  by  tibe  railroad 
company.  Conversely,  the  carriers  some- 
times claim,  as  here,  the  right  to  furnish 
service  and  facilities,  while  in  other  cases 
insisting  that  one  or  both  must  be  sup- 
plied by  the  consignor.  Cf.  National  Whole- 
sale Lumber  Dealers'  Asso.  v.  Atlantic 
Coast  Line  R.  Co.  14  Inters.  Com.  Rep.  154; 
Schultz-Hanson  Co.  v.  Southern  P.  Co.  18 
Inters.  Com.  Rep.  234;  Re  Allowance  lor 
Stoves  ft  Lining  of  Cars,  26  Inters.  Com. 
Rep.  681;  Re  Western  Classification,  25 
Inters.  Com.  Rep.  497. 

These  inconsistent  and  confiicting  de- 
mands serve  to  emphasise  the  fact  that,  be- 
fore the  haul  actually  begins,  the  right  or 
duty  of  each  party,  where  not  absolutely 
fixed  by  statute,  must  be  decided  wiUi 
reference  to  the  special  facts  of  each  case. 

As  a  general  rule,  the  carrier  loads  all 
freight  tendered  in  less  than  carload  lots, 
while  the  consignor  loads  in  all  cases  where, 
for  his  convenience,  the  ear  is  placed  at 
his  warehouse  or  on  public  team  tracks. 
This  practice  has  grown  up  not  only  because 
the  work  can  be  more  satisfactorily  x>er- 
formed  by  the  owner,  but  also  because  it  is 
Impossible  for  railroad  companies  economic- 
ally to  load  cars  at  private  warehouses  or 
on  those  tracks  where  vehicles  of  the  con- 
signor or  consignee  come  and  go  at  the  di- 
rection of  the  owner.  25  Inters.  Com.  Rep. 
490. 

3.  But  loading  may  involve  more  than 
tha  mera  placing  of  the  freight  on  the  ear, 
since  tha  character  of  the  shipment  may  be 
sash  as  to  require  the  furnishing  and  placing 
of  stakes,  racks,  blocks,  and  binders  needed 
to  make  the  transportation  safe;   or,  the 


freight  may  be  such  as  to  require  special 
covering,  packing,  icing,  or  heating,  in 
order  to  preserve  the  merchandise  in  con- 
dition lit  for  use  at  the  end  of  the  jour- 
ney. Who  is  to  furnish  these  needed  facil- 
ities may  be  quite  as  uncertain  as  who 
is  to  place  the  freight  on  the  car;  and  can 
only  be  determined  by  considering  the  char- 
acter of  the  shipment,  the  place  where  tha 
loading  begins,  and  who  can  most  economio- 
ally  perform  the  service  required. 

Neither  party  has  a  right  to  insist  upon 
a  wasteful  or  expensive  service  for  which 
the  consumer  must  ultimately  pay.  The 
interest  of  the  public  is  to  be  considered  as 
well  as  that  of  shippers  and  carriers,— 
their  rights  in  turn  having  been  adjusted 
by  a  reduction  in  the  rate,  if  the  loading 
is  done  in  whole  or  in  part  by  the  shipper; 
and  by  an  increase  in  the  rate  where  the 
loading  is  done  in  whole  or  in  part  by  the 
carrier.  But,  by  whomsoever  done,  the 
loading  must  be  such  as  to  fit  the  freight 
for  shipment;  and  when — ^by  statutory  re- 
quirement, by  valid  order  of  the  Commis- 
sion, or  by  the  carriers'  voluntary  ac^*- 
the  car  is  placed  at  the  consignor's  ware- 
house to  be  loaded  by  the  shipper,  he  may 
not  only  put  the  freight  on  the  car,  but 
may  do  all  other  aats  required  to  fit  the 
freight  for  its  proper  shipment, — at  least, 
until,  under  a  tariff  regularly  filed,  the 
carrier  offers  to  do  what  is  necessary  to 
secure  or  preserve  what  has  thus  been 
placed  on  its  car  for  transportation.  The 
refrigeration  and  pre-cooling  offered  by  the 
carrier  to  shippers  of  pre-cooled  fruit  were 
found  not  to  be  the  equivalent  of  tha 
method  adopted  by  the  shipper. 

4.  In  ^he  present  case  the  carriers  con- 
cede that  in  pre-cooling  shipments  the  oon* 
signer  had  the  right  to  take  all  of  the 
steps  for  preparation  except  the  last.  They 
concede  that  he  had  the  right  to  pre-co^i 
the  fruit,  to  pre-cool  the  car,  to  place  the 
boxes  on  board  the  car,  to  stop  the  vents, 
and  seal  the  doors.  But  they  deny  that  he 
could  ice  the  bunkers,  even  though  that 
was  necessary  to  the  complete  preparation, 
or  loading,  needed  in  that  particular  class 
of  shipments,  and  without  which  the  fruit 
would  be  damaged  by  the  rise  in  temper- 
ature, occurring  during  the  time  the  car  is 
being  hauled  from  the  warehouse  of  the 
shipper  to  the  icing  station  of  the  carrier. 
Such  delay  in  filling  bunkers  would  nullify 
most  of  the  advantage  of  the  expensive 
chilling  of  fruit  and  car  necessary  in  the 
pre-cooling  shipments, — permitted,  If  not 
originally  encouraged,  by  the  carrier.  Tha 
privilege  was  withdrawn, — not  because  the 
railroad  companies  were  in  position  to  fur- 
nish the  ice  at  the  proper  time  and  plac% 
but  solely  because  the  Commission  had  ra- 


M  SUPBBMB  OOUBT  SEPORTBB. 


Oor.  TBDf» 


dneed  the  earrien'  charge  on  pre-cooled 
oranges  from  $30  to  $7JiO  per  car. 

The  icing  may  have  been  so  related  to 
refrigeration  aa  to  authorize  the  carriers 
to  render  that  service.  But  manifestly 
they  could  not  be  expected  to  build  re- 
frigerating plants  near  each  warehouse; 
and,  the  carrier  not  being  in  a  position  to 
do  such  icing,  the  consignor  had  the  same 
right  to  provide  the  necessary  supply  that 
he  would  have  had  to  ice  a  shipment  of 
fish,  to  furnish  and  place  standards  to  se- 
cure lumber  on  an  open  car,  or  to  fasten  to 
the  floor  articles  which  otherwise  might  be 
damaged  by  the  jerks  and  jolts  of  a  moving 
train.  In  the  absence,  therefore,  of  the  car- 
riers' offer,  under  a  filed  tariff,  to  furnish 
ice  at  the  time  and  place  needed  in  pre- 
eooled  shipments,  or  to  substitute  a  serv- 
ice of  equal  value  at  practically  the  same 
eost,  they  had  no  right  to  prevent  the  con- 
signor from  filling  the  bunkers  so  as  to  fit 
the  freight  for  proper  transportation. 

6.  The  tariffs,  withdrawing  the  pre-cool- 
ing  privilege  after  July,  1911,  would  have 
changed  the  practice,  recognised  by  the 
carriers  themselves  and  actually  approved 
by  the  Commission's  order  fixing  $7.50  for 
the  carrier's  services  in  connection  with 
such  practice.  As  the  withdrawal  "affected 
a  practice  and  a  rate,"  the  Commision  had 
power  to  cancel  that  tariff  and  to  require 
the  carriers  to  conform  to  the  order  estab- 
lishing the  $7.50  charge  in  pre-cooled  ship- 
ments. Such  an  order  was  justified  by  the 
provisions  of  §  15  [of  1887,  24  Stat,  at  L. 
884,  chap.  104,  U.  S.  Comp^  Stat.  1901,  p. 
8165  as  amended  by  §  4]  of  the  Hepburn 
act  (34  Stat,  at  L.  589,  chap.  3591,  U. 
8.  Comp.  Stat  Supp.  1911,  p.  1297),  which 
authorizes  the  Commission,  after  a  hearing, 
^to  determine  whether  rates,  or  practices 
2J  affecting  rates,  are  unreasonable,  to  deter- 
•  mine  what  practice  in  respect  to*transpor- 
tation  is  just,  and  to  require  the  carrier 
to  conform  to  those  prescribed  by  the  Com- 

mission.f 

6.  The  appellants  insist,  however,  that 
«ven  if  the  shippers  are  entitled  to  furnish 

tSec.  15.  The  Commission  is  authorized 

•  .  .  whenever,  after  full  hearing  .  .  . 
it  shall  be  of  the  opinion  that  any  of  the 
rates  or  charges  .  .  .  for  the  transpor- 
tation of  persons  or  property  ...  or 
that  any  regulations  or  practices  .  .  . 
affecting  such  rates  are  unjust  or  unreason- 
able ...  to  determine  and  prescribe 
what  will  be  the  just  and  reasonable  rate 

•  .  .  and  what  regulation  or  practice  in 
respect  to  such  transportation  is  just,  fair, 
and  reasonable  to  be  thereafter  followed; 
and  to  make  an  order  that  the  carrier  shall 
cease  and  desist  from  such  violation,  .  .  . 
and  shall  conform  to  the  regulation  or  prac- 
Uc9  so  prescribed* 


the  ice,  the  carriers  are  entitled  to  pay  for 
hauling  it.  They  claim  that  the  charge 
of  $7.50  is  confiscatory  because  it  does  not 
cover  what  the  Commission  found  to  be  the 
actual  cost  of  the  carriers'  pre-eooling  serv- 
ice. They  point  to  the  fact  that  the  rate 
of  $1.15  per  cwt.  on  oranges  was  found  to 
be  reasonable,  without  regard  to  the  char- 
acter of  the  shipment,  and  whether  the 
fruit  moved  under  ventilation,  standard  re- 
frigeration, or  pre-cooling  shipment, — ad- 
ditional sums  being  allowed  for  furnishing 
or  hauling  ice  needed  in  transportation  of 
the  fruit.  They  admit  that  more  revenue 
is  derived  from  a  carload  of  pre-cooled 
fruit,  weighing  33,000  lbs.,  than  from  a 
car  where  the  load  weighs  27,200,  but  insist 
that  the  greater  revenue  is  because  of  a 
greater  service  rendered  and  a  greater  weight 
hauled.  On  the  authority  of  Interstate  Com- 
merce Commission  v.  Stiekney,  215  U.  S. 
98,  105,  54  L.  ed.  112,  113  30  Sup.  Ct. 
Rep.  06,  they  contend  that  the  receipt  of  a 
fair  return  for  carrying  33,000  lbs.  of  fruit 
affords  no  reason  for  compelling  them  to 
haul  5,000  lbs.  of  ice  2,000  miles  for  noth- 
ing, when,  as  found  by  the  Commission,  the 
actual  eost  of  the  haul  is  $i2M» 

The  order  does  not  show  the  items  going^ 
to  make  up  the  $7M  charge.  In  the  brief|} 
for  the  Commission  it  was*said  to  inolude* 
$5  for  damage  to  the  bunkers  and  $2.50  for 
profit.  And  since  the  report  shows  that  the 
carriers  were  also  entitled  to  $12.50  for 
hauling  the  ice,  a  charge  of  only  $7.50  for 
a  $20  service  would  at  first  blush  appear 
to  be  not  only  unreasonable,  but  confisca- 
tory. But  the  order  is  to  be  read  in  con- 
nection with  the  report  of  which  it  forms  a 
part.  When  so  read,  it  is  evident  that  the 
Commission  did  not  intend  to  require  the 
carriers  to  haul  5,000  lbs.  of  ice  without 
reasonable  compensation,  but  considered 
that  the  haul  of  the  ice  was  so  much  a  part 
of  the  haul  of  the  pre-cooled  freight,  that 
the  expense  could  properly  be  treated  as  in- 
cluded or  absorbed  in  the  rate  on  the  fruit 
itself.  Cf.  Farrar  Lumber  Co.  v.  Nash- 
ville C.  &  St.  L.  R.  Co.  25  Inters.  Com. 
Rep.  25;  Swift  ft  Co.  v.  Missouri  P.  R.  Co. 
22  Inters.  Com.  Rep.  385. 

The  cost  of  such  haul  was  $12.50,-— equiv- 
alent to  3.8  on  the  33,000  lbs.  of  oranges 
in  a  pre-cooled  shipment,  and  as  a  mere 
matter  of  figures,  it  was  immaterial  to  the 
carriers  whether  they  were  permitted  to 
charge  $1.1  liS  on  the  fruit  and  $12JS0  for 
the  ice,  or  $1.15  on  the  fruit  alone  without 
any  distinct  charge  for  transporting  the  ice. 
In  either  event,  the  revenue  received  was 
more  than  that  derived  from  a  car  of  stand- 
ard refrigeration,  without  oorrespondiog 
increase  of  cost. 

7.  The  claim  that  the  order  modifies  the 
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Mtabliflhed  rate  of  $1.15,  and  reduces  it  to 
$1.11^  in  pre-oooled  shipmente,  thereby  dis- 
eriminating  against  the  small  fruit  grower 
and  those  who  forward  under  ventilation,  or 
under  the  carriers'  method  of  refrigeration, 
is  not  an  issue  presented  by  any  assign- 
ment of  error  in  this  record,  even  if  the 
carriers  were  in  position  to  make  such  a 
contention.  Literstate  Commeroe  Commis- 
sion V.  Chicago,  R.  I.  ft  P.  R.  Co.  218  U. 
8.  88,  109,  64  L.  ed.  946,  957,  30  Sup.  Ct. 
Rq».  051.  There  is  no  claim  in  this  case 
that  such  rate,  thus  distributed,  is  unrea- 
sonable. 

8.  What  is  a  proper  rate  on  fruit  in  pre- 
eooling  shipments,  or  a  fair  charge  for 
^hauling  necessary  ice  or  rendering  other 
g  transportation  services,  are  all  rate-making 
•  matters  committed  to  the  Commission.  It 
may  determine  what  shall  be  the  difference 
in  rate  between  carload  and  less  than  carload 
lots ;  it  may  decide  whether  the  difference  in 
revenue,  due  to  a  difference  in  method  of 
loading,  warrants  a  difference  in  the  rate 
on  carload  shipments  of  the  same  article. 
It  may  prescribe  the  form  in  which  sched- 
ules shall  be  prepared  and  arranged  (§6), 
and  may  approve  tariffs  stating  that  the 
single  rate  includes  both  the  line  haul  and 
accessorial  services  absorbed  in  the  rate. 
Conversely,  it  may  prescribe  a  tariff  fixing 
a  through  rate  which  includes  not  only  the 
haul  of  the  fruit,  but  the  haul  of  the  ice 
necessary  to  keep  the  fruit  in  condition. 
All  these  are  matters  committed  to  the  de- 
cision of  the  administrative  body,  which,  in 
each  instance,  is  required  to  fix  reasonable 
rates  and  establish  reasonable  practices. 
The  courts  have  not  been  vested  with  any 
such  power.  They  cannot  make  rates.  They 
cannot  Interfers  with  rates  fixed  or  prac- 
tices established  by  the  Commission  unless 
it  is  made  plainly  to  appear  that  those 
ordered  are  void.  Interstate  Commerce 
Commission  v.  Union  P.  R.  Co.  222  U.  S.  547, 
66  L.  ed.  311,  82  Sup.  Ct.  Rep.  108.  No 
such  showing  is  made  in  this  case.  The  de* 
cree  must  therefore  be  affirmed. 


(232  U.  S.  186) 

CHAPMAN  &  DEWEY  LUMBER  COM- 
PANY  and  Chapman  &  Dewey  Land  Com- 
pany, Plffs.  in  Err., 

V. 

ST.  FRANCIS  LEVEE  DISTRICT. 


Public  Lands  (§  59*)— Swamp  and  Ovkb- 

FLOWED    LaNDS—UNSUBVKYED    ABEAS   — 

Sunk  Lands. 

1.  The  unsurveyed  area  within  the  ex- 
terior lines  of  a  township,  designated  upon 
Ihe  official  plat  as  a  meandered  body  of  water 
called  "Sunk  Lands,"  was  not  conveyed 
to  the  state  of  Arkansas  by  a  patent  from 
ihe  United  States,  issued  under  the  swamp 


land  act  of  September  28,  1850  (9  Stat  al 
L.  619,  chap.  84),  which  described  the  land 
conveyed  as  the  whole  of  the  township,  con« 
taining  a  specified  number  of  acres  (whieh 
corresponded  to  the  total  acreage  of  the 
surveyed  areas),  according  to  the  official 
survey,  although  at  the  time  of  the  surver 
and  the  date  of  the  swamp  land  act  such 
unsurveyed  area  was  in  fact  not  a  lake  or 
permanent  body  of  water,  but  was  only 
temporarily  overflowed,  and  was  not  dis- 
tinctly lower  or  materially  different  from 
the  adjoining  lands. 

[Ed.  Nota.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  9i  184,  186 ;    Dec.  Dig.  %  59.*] 

Public  Lands  ({  59*)—Swakp  and  Ovbb- 
flowed  LANDa— Passing  of  Titlx. 

2.  The  states  acquired  only  an  inchoate 
title  under  the  swayip  land  act  of  Septem- 
ber 28,  1850,  to  lands  which  were  never 
listed  as  swamp  lands,  although  they  may 
have  been  such  m  fact. 

tBd.  Note.— For  other  cases,  see  Publlo  Lands. 
Cent.  Dig.  Si  184. 18S :    Dec.  Dig.  9  59.*] 

Public  Lands  (§  59*)— Swamp  and  Ovbb- 
FLOWED  Lands  —  Bztinouishino  In- 
CHOATB  Title. 

3.  The  inchoate  title  of  the  state  of  Ar- 
kansas to  unidentified  swamp  and  overflowed 
lands  under  the  swamp  land  act  of  Septem- 
ber 28,  1850,  was  extinguished  by  a  com- 
promise and  settlement  between  the  state 
and  the  United  States,  approved  by  the  state 
legislature  in  Ark.  Laws  1897,  p.  88,  and  by 
Congress  in  the  act  of  April  29,  1898  (30 
Stat,  at  L.  367,  chap.  229),  by  which  the 
state  accepted  the  lands  theretofore  patent- 
ed, approved,  or  confirmed  to  it  under  the 
swamp  land  act  as  the  full  measure  of  lands 
due  to  it  thereunder,  and  relinquished  to 
the  United  States  all  other  claims  or  de- 
mands, adjusted  or  unadjusted,  growing  out 
of  that  act. 

[Ed.  Note.— For  other  cases,  see  Publlo  Lands, 
Cent.  Dig.  9i  1S4,  1£6 ;   Dec.  Dig.  I  69.*J 

Public  Lands  ({  61*)— Swamp  and  Oveb- 
FLOWED  Lands— Relinquishment  —  Ef- 
fect ON  Levee  District. 

4.  A  levee  district  to  which  had  passed, 
under  Ark.  Laws  1893,  p.  172,  the  state's 
inchoate  title  to  listed  lands  under  the 
swamp  land  act  of  September  28,  1850,  is 
bound,  as  a  subordinate  agencv  of  the  state, 
by  the  subsequent  action  of  the  state  in  re- 
linquishing its  inchoate  title  to  the  United 
States  as  part  of  a  compromise  and  settle- 
ment. 

CBd.  Note.— For  other  cases,  see  Public  LtfBda 
Cent  Dig.  H  192-213 ;    Dec.  Dig.  I  61.*] 

[No.  82.] 

Argued  December  32,  1918.     Decided  Jan- 
uary 26,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  decree 
which  affirmed  a  decree  of  the  Chancery 
Court  of  Poinsett  County,  in  that  state,  in 
favor  of  plaintiff  in  a  suit  by  a  levee  dis- 
trict to  recover  for  timber  alleged  to  have 
been  wrongfully  cut  from  unsurveyed  lands* 
Reversed. 


*For  other  cases  see  same  topic  4k  §  kuummr  m  Deo.  4k  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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See  same  cue  below,  100  Ark.  94,  130 
8.  W.  025. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  B.  Ashley  and  William 
8.  Qilbert  for  plaintiffs  in  error. 

Messrs.  Samuel  Adams,  H.  F.  Rolesoni 
J.  C.  Hawthorne,  and  N.  F.  Lamb  for  de- 
fendant in  error. 


*  Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

The  chief  eontroyersy  in  this  case  is  over 
the  title  to  about  1,500  acres  of  unsurveyed 
lands  in  Poinsett  county,  Arkansas,  which 
were  part  of  the  public  domain  at  the  date 
of  the  swamp-land  act  of  September  28, 
1850  (9  Stat,  at  L.  519,rihap.  84),  and  the 
Federal  question  to  be  considered  is 
whether,  under  the  operation  and  adminis- 
tration of  that  act,  these  lands  have  passed 
from  the  United  States,  or  are  still  its  prop- 
erty. 

Although  within  the  exterior  lines  of  a 
township  surveyed  in  1840  and  1841,  they, 
with  other  lands,  were  excluded  from  the 
survey,  were  meandered  as  if  they  were  a 
lake,  and  were  designated  upon  the  official 
plat  as  a  meandered  body  of  water  called 
"Sunk  Lands,** — a  name  frequently  applied 
in  that  region  to  areas  which  subsided  dur- 
ing the  New  Madrid  earthquake,  a  little 
more  than  a  century  ago,  and  subsequently 
became  submerged.  Other  unsurveyed 
areas,  designated  as  meandered  bodies  of 
water,  were  also  shown  upon  the  plat.  The 
township  was  approximately  0  miles  square, 
and  the  plat  bore  an  inscription  to  the  effect 
that  the  total  of  the  surveyed  areas  was 
14,329.97  acres,  so  the  unsurveyed  areas 
represented  as  water  must  have  amounted 
to  8,000  acres  or  more. 

After  the  enactment  of  the  swamp-land 
act,  the  state  requested  that  the  township 
be  listed  as  swamp  lands,  and  patented  to 
it  under  that  act,  both  of  which  were  done, 
the  former  in  1853  and  the  latter  in  1858. 
In  requesting  the  listing,  the  state  described 
the  township  as  containing  14,329.97  acres, 
the  total  of  the  surveyed  areas  as  inscribed 
upon  the  plat,  and  in  making  the  list,  the 
Secretary  of  the  Interior  took  the  same 
total  and  deducted  514.30  acres  in  frac- 
ijtional  section  16,  which  already  had  passed 
2  to  the  state  under  the  school-land  grant. 

*  thereby  making  the  listed  area  13,815.67 
acres.  The  patent  embraced  lands  in  several 
townships,  the  portion  of  the  description 
material  here  being:  "Township  12  north 
of  range  7  east.  The  whole  of  the  town- 
ship (except  section  16),  containing  thir- 
teen thousand,  eight  hundred  and  fifteen 
acres  and  sixty-seven  hundredths  of  an  acre 
•    •    •    according  to  the   official    plats   of 


survey  of  said  lands  returned  to  the  Qen« 
eral  Land  Office  by  the  Surveyor  General." 

In  the  state  courts  the  levee  district,  the 
plaintiff,  claimed  title  to  the  lands  in  con- 
troversy under  the  swamp-land  act  and  an 
act  of  the  state  legislature  in  1893  (Laws 
[Ark.]  1803,  p.  172),  granting  to  the  levee 
district  "all  the  lands  of  thU  state"  lying 
within  the  boundaries  of  the  district;  and 
the  defendants  opposed  this  claim  upon  two 
grounds:  One,  that  if  these  lands  had 
passed  to  the  state,  the  defendants  had 
succeeded  to  the  title  by  riparian  right  in 
virtue  of  their  ownership,  under  convey- 
ances from  the  state  in  1871,  of  the  frac- 
tional sections  and  subdivisions  abutting  on 
the  meandered  area  called  "Sunk  Lands;" 
and  the  other,  that  the  lands  in  controversy 
had  not  passed  to  the  state,  but  were  still 
the  property  of  the  United  States.  The 
trial  court  sustained  the  plaintiff's  claim 
and  entered  a  deoree  accordingly,  which 
was  affirmed  by  the  tuprone  court  of  the 
state,  the  chief  justice  dissenting.  100  Ark. 
94,  139  S.  W.  625. 

Both  oourts  found  as  matter  of  fact  from 
the  evidence  produced  at  the  trial  that  at 
the  time  of  the  survey  and  at  the  date  of 
the  swamp-land  act  the  unsurveyed  area 
designated  upon  the  plat  as  "Sunk  Lands" 
was  not  a  lake  or  permanent  body  of  water, 
but  only  temporarily  overflowed,  and  was 
not  distinctly  lower  or  materially  different 
from  the  adjoining  lands;  and  with  this  as 
a  premise  it  was  held  that  the  lands  in 
controversy  did  not  pass  to  the  state  or  to 
the  defendants  with  the  adjoining  lands  as9 
an  incident  of  riparian  ownership,  but  wereS 
•conveyed  to  the  state  by  the  patent  issued* 
in  1868,  and  thence  to  the  levee  district  by 
the  state  act  of  1893. 

If  the  patent  conveyed  these  lands  to  the 
state,  we  are  not  eoncemed  with  their 
subsequent  disposal,  for  that  is  a  question 
of  local  law.  But  did  the  patent  include 
them?  This,  of  course,  is  a  Federal  ques* 
tion.  In  answering  it  in  the  affirmative,  the 
state  courts  regarded  the  words  "Sunk 
Lands,"  shown  upon  the  plat,  as  meaning 
that  unsurveyed  area  to  which  they  were 
applied  was  land,  and  not  water,  and  also 
regarded  the  words,  "The  whole  of  the 
township  (except  section  16),"  as  used  in 
the  patent,  as  embracing  all  that  was  with- 
in the  exterior  lines  of  the  township,  except 
section  16,  whether  surveyed  or  unsurveyed, 
and  even  although  meandered  and  excluded 
from  the  survey.  We  are  unable  to  accede 
to  this  view  of  either  the  plat  or  the  patent. 

Had  the  plat  shown  that  all  the  lands 
were  surveyed,  it  doubtless  is  true  that  the 
words  "Sunk  Lands"  would  not  hav«  indi* 
cated  the  presence  of  a  body  of  water,  but 
would  have  been  taken  in  much  the  same 
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way   M   wonld   ffoeh   words   m   "Yalley," 
'^broken  hilU,"  or  "level  plateau."    But  the 
plat  ahowed,  as  did  also  the  field  notes,  that 
the  area  to  which  the  words  were  applied 
was  not  included  in  the  survey,  but  was 
excluded  therefrom,  and  meandered  as  a 
body  of  water,  and  also  that  the  adjoin- 
ing  sections  and  subdivisions  were  surv^ed 
as  fractional,  as  is  usual  with  lands  abut- 
ting on  a  lake  or  similar  body  of  water. 
Thus,  what  appeared  upon  the  plat  had 
the  same  meaning  as  if  this  area  had  been 
eaUed  "Sunk  Lands  Lake/'    And  that  the 
c4Acen  of  the  state   and   of   the  United 
States  so  tmderstood  is  shown  by  the  fact 
that  in  the  proceedings  preliminary  to  the 
issuance  of  the  patent,  as  also  in  the  pat- 
ent, this  and  similar  areas  were  excluded 
in  specifying  the  amount  of  land  in  the 
township. 
i.    Of  oourse,  the  words  in  the  patent,  "The 
^  whole    of    the    township    (except    section 
*  lO),**  are  comprehensive,* but  they  are  only 
one  element  in  the  description,  and  must  be 
read  in  the  light  of  the  others.     The  ex- 
planatory words,  "according  to  the  official 
plats  of  survey  of  said  lands,  returned  to 
the  Oeneral  Land  Office  by  the  Surveyor 
Oeneral,"  constitute  another  element,  and 
a  very  important  one;  for  it  is  a  familiar 
rule  that  where  lands  are  patented  accord- 
ing to  such  a  plat,  the  notes,  lines,  land- 
marks,   and    other    particulars    appearing 
thereon  become  as  much  a  part  of  the  pat- 
ent, and  are  as  much  to  be  considered  In 
determining  what  it  is  intended  to  include, 
as  if  they  were  set  forth   in  the  patent. 
Cragin  v.  Powell,  128  U.  S.  691,  696,  32 
L.  ed.  666,  9  Sup.  Ct.  Rep.  203;  JefiFeris  v. 
East  Omaha  Land  Co.  134  U.  S.  178,  194, 
83  L.  ed.  872,  878,  10  Sup.  Ct  Rep.  618. 
The  specification  of  the  acreage  is  still  an- 
other element;  and,  while  of  less  influence 
than  either  of  the  others,  it  is  yet  an  aid 
in  ascertaining  what  was  intended;   for  a 
purpose  to  convey  upwards  of  22,000  acres 
is  hardly  consistent  with  a  specification  of 
13,816.67   acres.     Ainsa  v.  United  States, 
161  U.  S.  208,  229,  40  L.  ed.  673,  680,  16 
Supb  Ct.  Rep.  644;   Security  Land  &  Ex- 
ploration Co.  V.  Bums,  193  U.  S.  167,  180, 
48  L.  ed.  662,  671,  24  Sup.  Ct.  Rep.  426; 
8  Washb.  Real  Prop.  6th  ed.  427.     Giving 
to  each  of  these  elements  its  appropriate 
influence,   and   bearing   in   mind   that  the 
terms  of  description  are  all  such  as  are 
usually  employcNl  in  designating  surveyed 
lands,  we  are  of  opinion  that  the  purpose 
was  to  patent  the  whole  of  the  lands  sur- 
veyed, except  fractional  section  16,  and  not 
the  areas  meandered  and  returned,  as  shown 
upon  the  plat,  as  bodies  of  water.    That  it 
is  now  found,  as  shown  by  the  decisions  be- 
low, that  these  areas  ought  not  to  have 


been  so  meandered  and  returned,  but  should 
have  been  surveyed  and  returned  as  land, 
does  not  detract  from  the  effeet  which  mutt 
be  given  to  the  plat  in  determining  what 
was  intended  to  pass  under  the  patent, 
Niles  V.  Cedar  Point  Club,  176  U.  S.  300, 
306,  44  L.  ed.  171,  173,  20  Sup.  Ct.  Rep. 
124;  Hardin  v.  Shedd,  190  U.  S.  608,  620, 
47  L.  ed.  1166,  1168,  23  Sup.  Ct.  Rep.  686. 

As,  then,  the  lands  in  controversy  were 
not  included  in  the  patent,  and,  under  the 
flndings  below,  did  not  pass  to  the  statSoo 
or  to  the  defendants  by  riparian  right  with^ 
the*  adjoining  fractional  sections  and  sub-* 
divisions,  it  follows  that  they  remain  the 
property  of  the  United  States.     Niles  ▼• 
Cedar  Point  Club,  supra;  French-Glenn  Live 
Stock  Co.  V.  Springer,  186  U.  S.  47,  46  L. 
ed.  800,  22   Sup.  Ct.  Rep.  663;    Security 
Land  &  Exploration  Co.  v.  Bums,  supra. 

But  it  is  said  on  behalf  of  the  levee  dis* 
trict  that,  even  though  the  lands  were  not 
included  in  the  patent,  they  passed  to  the 
state  under  the  swamp-land  act  independ- 
ently of  any  patent,  and  passed  thence  to 
the  district  under  the  state  act  of  1893. 
The  contention  is  not  tenable.  The  lands 
were  never  listed  as  swamp  lands,  and  their 
listing  does  not  appear  to  have  been  even 
requested;  doubtless  because  they  were  not 
surveyed.  Assuming  that  in  fact  they  were 
swamp  lands,  the  state's  title  imder  the 
swamp-land  act  was  at  most  inchoate,  and 
never  was  perfected.  Not  only  so,  but  the 
state  relinquished  its  inchoate  title  to  the 
United  States  as  part  of  a  compromise  and 
settlement  negotiated  in  1896,  and  the  re- 
linquishment is  binding  upon  the  levee  dis- 
trict as  a  subordinate  agency  of  the  state. 
Little  V.  Williams,  231  U.  S.  335,  58  L.  ed. 
— ,  84  Sup.  Ct  Rep.  68.  See  Carson  v.  St. 
Francis  Levee  Dist.  69  Ark.  613,  633-636, 
27  S.  W.  690. 

The  levee  district  was  therefore  not  en- 
titled to  prevail  in  respect  of  the  unsor- 
veyed  lands. 

Decree  reversed. 


(232  U.  S.  162) 

ANNA  M.  BURBANK,  Wife  of  James  M, 
Woodson,  and  James  M.  Woodson,  Execu- 
tors of  the  Last  Will  of  T.  Scott  Burbank, 
and  Individually,  Plffs.  in  Err., 

V. 

MRS.  JOSEPHINE  ERNST,  Legal  Tutrix 
of  the  Minor,  Mary  Springer  Burbank^ 
et  al. 

Courts  (§  109)*— Opinions— HBADMaris  by 

TUS  COUBT. 

1.  It  is  to  the  opinion,  and  not  to  the 
headnotes,  that  the  Federal  Supreme  Court 
will  turn  upon  writ  of  error  to  a  state  court 
for  the  original  and  authentic  statement  of 
the  grounds  of  the  decision  under  review. 
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where  such  hcadnotes,  though  written  hy 
the  court  itself,  are  given  no  special  force 
bj  statute  or  rule  of  court. 

[Ed.  Note.~For  other  cases,  see  Courts,  Dec. 
Dig.  fi  109.*] 

Wills  (§  434*)— Full  Faith  and  Cbemt 
— Pbobatb  of  Will— DoMicxii. 

2.  A  decree  of  a  Texas  court  admitting  a 
will  to  probate  is  not  denied  full  faith 
and  credit  by  a  judgment  of  a  Louisiana 
court,  annulling  the  will  on  the  grounds 
that  the  testator  died  domiciled  in  Louis- 
iana, and  that,  by  the  laws  of  that  state, 
the  will  was  void,  although  it  may  be  that 
the  conduct  of  the  testator  in  Louisiana,  as 
evidenced  by  his  notarial  declaration  of  a 
Louisiana  domicil,  and  by  his  official  acts 
as  executor  resident  in  that  state,  was  given 
greater  effect  by  reason  of  the  Louisiana 
statutes  to  counterbalance  the  testator's 
declarations  that  Texas  was  his  permanent 
home  than  others  might  ffive  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SS  937-945;    Dec.  Dig.  fi  434.*] 

[No.  151.J 

Argued  January  15  and  16,  1014.    Decided 
January  26,  1014. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judg- 
ment which,  amending  a  judgment  of  the 
Civil  District  Court  for  the  Parish  of  Or- 
leans, in  that  state,  ordered  the  dismissal  as 
•f  nonsuit  of  an  application  for  the  regis- 
tration of  a  foreign  will.    Affirmed. 

See  same  case  below,  120  La.  628,  56  So. 
430. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  S.  Rloe.  Sam  Street- 
man,  and  Richard  B.  Montgomery  for 
plaintiffs  in  error. 

Mr.  Henry  P.  Dart  for  defendants  in 
e^trror. 

*  *Mr.  Justice  HolmeB  delivered  the  opin- 
i<m  of  the  court: 

This  case  arises  in  the  matter  of  the  suc- 
cession of  T.  Scott  Burbank.  He  died  in 
Texas  on  May  10,  1010,  leaving  a  will 
dated  March  22,  1010,  which  was  admitted 
to  probate  there.  The  executors  sought  to 
have  the  will  registered  in  Louisiana,  but 
the  tutrix  of  Burbank's  minor  daughter 
and  sole  heir  filed  in  the  succession  record 
a  direct  action  to  annul  the  will  on  the 
ground  that  the  testator  died  domiciled  in 
Louisiana,  and  that,  by  the  laws  of  that 
state,  the  will  was  void.  The  supreme 
court  of  Louisiana  gave  judgment  against 
the  will,  and  ordered  the  application  for 
registry  to  be  dismissed  "as  of  nonsuit." 
120  La.  528,  56  So.  430.  The  error  as- 
signed is  that  full  faith  and  credit  were 
not  given  to  the  Texas  decree. 

Of  course,  the  jurisdiction  of  the  Texas 


court  depended  upon  the  domicil  of  Bur- 
bank,  which  therefore  was  open  to  re-ex- 
amination. Andrews  v.  Andrews,  188  U. 
S.  14,  47  L.  ed.  366,  23  Sup.  Ct.  Rep.  237. 
The  objection  urged  is  that  the  Louisiana^ 
court  attributed  oonclusive  efitect  to  Bur-^ 
bank's  conduct  in  Louisiana,  taken*  in  oo&-* 
nection  with  the  laws  there,  instead  of 
recognizing  that  no  statute  of  that  state 
could  prevent  his  acquiring  a  domieil 
wherever  he  actually  might  be,  elsewhere, 
and  instead  of  treating  the  question  as  one 
of  intent  and  fact.  Burbank  was  one  of 
the  exeeutors  under  his  father's  will,  and 
as  such,  on  April  8,  1000,  at  that  time 
being  a  resident  of  New  Orleans,  declared 
before  a  notary  that  then  being  about  to 
absent  himself  temporarily  from  Louisiana, 
and  in  order  to  comply  with  the  law,  es- 
pecially article  1154  of  the  Revised  Civil 
Code,  he  constituted  one  Billings  his  at- 
torney. If  he  left  the  state  permanently, 
his  duty,  we  are  told  by  the  supreme  court, 
was  to  surrender  his  trust,  render  an  ac- 
count, and  pay  over  any  balance  due.  It 
is  true  that  in  his  Texas  will  he  declared 
that  Texas  was  his  permanent  home,  and 
that  he  made  similar  declarations  orally 
and  in  writing;  but,  on  the  other  hand,  it 
is  found  that  his  agent  continued  to  repre- 
sent him,  and  it  seems  that  he  continued  ta 
act,  as  an  executor  temporarily  absent.  He 
had  made  a  will  in  Louisiana  just  before 
leaving,  but  ten  days  before  making  the 
Texas  will  he  had  consulted  a  lawyer  as 
to  making  a  will  that  would  be  valid  by 
the  law  of  Texas,  which  law  allowed  dis- 
positions not  valid  by  the  law  of  Louisiana, 
where  most  of  his  property  was.  The  su- 
preme court  not  unnaturally  suspected, 
from  the  declaration  of  domicil  in  the  will 
and  the  circumstances,  that  Burbank  was 
making  up  a  fictitious  case  in  the  hope  of 
avoiding  the  restrictions  of  his  real  domi- 
cil before  he  killed  himself,  as  it  is  said 
that  he  did,  in  May;  and  found  that  the 
Texas  declarations  were  more  than  coun- 
terbalanced by  his  declaration  of  record 
and  his  official  acts  as  executor  resident 
in  Louisiana.  There  can  be  no  question 
that  the  evidence  was  confiicting  and  that 
the  court  was  warranted  in  finding  as  it 
did. 

It  is  not  for  us  to  retry  the  facts.    The 
ground  of  the  argument  here  is  a  state- 
ment in  the  opinion  of  the  court  that  the^ 
recital  in  the  notarial  act  was  conclusiveS 
evidence^that  Burbank  left  the  state  with* 
the  intention  of  returning;  but  that  does 
not  import  a  failure  to  recognize,  as  the 
court  clearly  did  recognize,  that  he  might 
change  his  mind.    Reliance  also  is  placed 
upon  the  headnote  of  the  decision,  which 
states  that  the  intent  to  leave  only  tempo- 
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rarily  ie  eoncluBively  preBumed  to  continue 
until  the  notarial  procuration  ie  recalled, 
and  that  the  executors  are  concluded  from 
aeserting  a  change  of  domiciL  But  the 
headnote  ie  given  no  special  force  by  stat- 
ute or  rule  of  courts  as  in  some  states. 
It  inaccurately  represents  the  reasoning  of 
the  judgment.  In  129  La.  it  is  said  to 
hare  been  made  by  the  court.  Howerer 
that  may  be,  we  look  to  the  opinion  for  the 
original  and  authentic  statement  of  the 
grounds  of  decision.  It  may  be  that  in 
fact  the  conduct  of  the  testator  in  Louisi- 
ana was  given  greater  weight,  because  of 
the  statutes  of  the  state^  than  others  might 
give  it,  but  no  error  of  law  appears  that 
would  warrant  a  reversal  of  the  judgment 
below.  German  Sav.  k  L.  Soc.  v.  Dormit- 
ser,  192  U.  8.  125,  128,  48  L.  ed.  873,  870, 
24  Sup.  Ct  Rep.  221. 
Judgment  affirmed. 


I  (SS2  u.  8.  Iff) 
CHICAGO,   BflLWAUKEE,   ft  ST.   PAUL 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

J.  P.  POLT. 

CoNSTiTUTiowAL  Law  (|  303*)— Railboadb 
(I  254*)— Dub  Pbogess  or  Law— Pewal- 

IZINO  KEFUSAL  TO  PaT  CLAIU. 

The  exaction  of  a  double  liability  from  a 
railway  companv  failing  to  pay,  with- 
in sixty  days,  a  claim  for  the  damage  caused 
by  fire  set  by  a  locomotive,  as  is  done  by  S. 
D.  Laws  1907,  chap.  215,  except  where  the 
owner  recovers  a  less  sum  as  damages  than 
the  amount  of  any  tender  by  the  railway 
company,  in  which  case  the  latter  is  to  re- 
cover its  costs,  is  a  taking  of  the  company's 
property  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Uiw.  Cent.  Dig.  If  863-866;  Dec.  Dig.  S  303;* 
Ballnwds,  Cent  Dig.  SS  764-772 :   Dec.  Dig.  |  2&4w*] 

[No.  161.] 

Argued  January   16,   1914.     Decided  Jan- 
uary 26,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Dakota  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  Aurora  County,  in  that  state, 
awarding  double  damages  in  a  suit  against 
a  railway  company  for  loss  of  property 
caused  by  a  fire  set  by  a  locomotive.  Re- 
versed. 

See  same  case  below,  26  S.  D.  378,  128  N. 
W.  472. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williajn  O.  Porter,  Burton  Han- 
son, Ed.  L.  Grantham,  and  Harrison  C. 
Preston  for  plaintiff  In  error. 

No  appearance  for  defendant  in  error. 


soil- 

Mr.  Justice  Holmee  delivered  the  opi»-* 
ion  of  the  court: 

This  was  a  suit  against  the  plaintiff  in 
error  for  loss  of  property  destroyed  by  fire 
communicated  from  its  locomotive  engine. 
A  statute  of  South  Dakota,  after  making 
the  railroad  company  absolutely  responsible 
in  such  cases,  goes  on  to  make  it  liable  for 
double  the  amount  of  damage  actually  sus- 
tained unless  it  pays  the  full  amount  with- 
in sixty  days  from  notice.  If,  within  sixty 
days*  it  shall  ''offer  in  writing  to  pay  a 
fixed  sum,  being  the  full  amount  of  the 
damages  sustained,  and  the  owner  shall  re- 
fuse to  accept  the  same,  then  in  any  action 
thereafter  brought  for  such  damages,  when 
such  owner  recovers  a  less  sum  as  danoiages 
than  the  amount  so  offered,  then  such  owner 
shall  recover  only  his  damsges,  and  the 
railway  company  shall  rcMsover  its  costs.** 
a  D.  Laws  1907,  chap.  216.  The  plaintiff 
got  a  verdict  for  $780.  The  railroad  had 
offered  $500;  less,  that  is,  than  the  amount 
of  the  verdict,  while  the  plaintiff,  on  the 
other  hand,  demanded  more.  In  his  de- 
mand, his  dedaration,  and  his  testimony, 
he  set  the  damage  at  $838.20.  A  judg- 
ment for  double  damages  was  affirmed  by 
the  supreme  court  of  the  state.  26  S.  D. 
378,  128  N.  W.  472. 

The  defendant  in  error  presented  no« 
argument,  probably  because  he  realizedS 
that  under  the  recent  decisions  *of  this* 
court  the  judgment  could  not  be  sustained. 
No  doubt  the  states  have  a  large  latitude 
in  the  policy  that  they  will  pursue  and  en- 
force, but  the  rudiments  of  fair  play  re- 
quired by  the  14th  Amendment  are  want- 
ing when  a  defendant  is  required  to  guess 
rightly  what  a  jury  will  find,  or  pay  double 
if  that  body  sees  fit  to  add  1  cent  to  the 
amount  that  was  tendered,  although  the 
tender  was  obviously  futile  because  of  an 
excessive  demand.  The  case  is  covered  by 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wynne,  224 
U.  S.  364,  66  L.  ed.  799,  42  L.RJL(NJS.) 
102,  32  Sup.  Ct.  Rep.  493.  It  is  not  like 
those  in  which  a  moderate  penalty  is  im- 
posed for  failure  to  satisfy  a  demand 
found  to  be  just.  Yazoo  &  M.  Valley  R. 
Co.  V.  Jadcson  Vinegar  Co.  226  U.  S.  217, 
57  L.  ed.  193,  83  Sup.  Ct.  Rep.  40. 

Judgment  reversed. 


i  (2SS  U.  8.  168) 
STATE  OF  ALABAMA,  Plff.  in  Err^ 

V. 

SUDIE  SCHMIDT. 

Adverse  Possession  (g  7*)— Pubijo  Lands 
—School  Sections. 

The  title  of  the  state  of  Alabama  to  the 
16th  section  school  lands,  given  to  such  state 
by  the  act  of  March  2,  1819  (3  SUt  at  L. 
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489,  491,  chap.  47),  t  ^»  Biav  be  extingulBhed 
by  advene  pouescion  for  the  length  of  time 
preecribed  oy  the  etate  etatute  of  limita- 
tions. 

(Bd.  Note.— For  ether  cesee,  ■••  AdTerae  Foe- 
■ewion.  Cent  Dig.  U  i4-i2 ;   Dec.  Dig.  S  7.*] 

[No.  695.] 

Axgaed  January  12,  1914.     Decided  Jan- 
nary  26, 1914. 

I  IT  ERBOB  to  the  Supreme  Court  of  the 
State  of  Alabama  to  reriew  a  judgment 
which  affirmed  a  judgment  of  the  Talladega 
City  Court  in  favor  of  defendant  in  an  ac- 
tion of  ejectment.    Affirmed. 

See  same  case  below,  — -  Ala.  — *,  61  So. 
298. 
The  facts  are  stated  in  the  opinion. 
Mr.  Robert  O.  Brickell,  Attorney  Gen- 
eral of  Alabama,  and  Mr.  B.  B.  Brins  for 
plaintiff  in  error. 
Messrs.  J.  K.  Bison  and  John  P.  Till- 
^man  for  defendant  in  error. 

SI 

r  *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  by  the  state  of 
Alabama  to  recover  possession  of  a  specified 
part  of  section  16,  township  17,  range  5, 
Talladega  county.  It  was  agreed  that  the 
land  was  a  part  of  the  16th  section  school 
lands  given  to  the  state  by  the  act  of  March 
2,  1819,  chap.  47,  S  6,  3  Stat,  at  L.  489,  491, 
and  still  belonged  to  the  state  if  the  de- 
fendant had  not  got  a  title  by  adverse 
possession,  which  it  was  agreed  the  de- 
fendant had  if  the  statutes  of  Alabama, 
limiting  suits  like  the  present  to  twenty 
years,  were  valid.  The  trial  court  ruled 
that  the  statutes  were  valid,  and  ordered 
judgment  for  the  defendant,  and  this  judg- 
ment was  affirmed  by  the  supreme  court  of 
the  state.     —  Ala.  — ,  61  So.  298. 

We  are  of  opinion  that  the  judgment 
must  be  affirmed.  The  above-mentioned  act 
of  Congress,  under  which  Alabama  became 
a  state,  provided  that  section  16  in  every 
township  "shall  be  granted  to  the  inhabi- 
tants of  such  township  for  the  use  of 
schools."  Of  course  the  state  must  admit, 
as  it  expressly  agreed,  that  these  words 
vested  the  legal  title  in  it,  since  it  relies 
upon  them  for  recovery  in  the  present  case. 
Any  other  interpretation  hardly  would  be 
reasonable.  In  some  cases  the  grant  has 
been  to  the  state  in  terms;  but  In  which- 
ever way  expressed,  probably  it  means  the 
same  thing,  so  far  as  the  legal  title  is  con- 
cerned. Certainly  it  has  the  same  effect 
with  regard  to  the  scope  of  the  state's 
legal  control. 

The  ar^ment  for  the  plaintiff  in  error 
relies  mainly  upon  Northern  P.  R.  Co.  v. 


Townsend,  190  U.  8.  267,  47  L.  ed.  1044^ 
23  Sup.  Ct.  Bep.  671,  which  held  that  aS 
right  of  way  over  public  land* granted  bf^ 
the  United  States  for  railway  purposes 
could  not  be  extinguished  by  adverse  pos- 
session under  the  statute  of  limitations  of 
the  state  in  which  the  land  lay.  The 
ground  of  that  decision  was  that  the  grant 
to  the  railroad  was  not  a  conveyance  of 
the  land  in  fee  simple  absolute,  but  a 
limited  grant  ''on  an  implied  oondition  of 
reverter  in  the  event  that  the  oompaay 
ceased  to  use  or  retain  the  land  for  the 
purpose  for  which  it  was  granted."  This 
decision  has  been  met  for  some  similar 
cases  elsewhere  by  the  act  of  June  24,  1912, 
chap.  181,  37  Stat,  at  U  138.  Union  P. 
B.  Co.  V.  Laramie  Stock  Yards  Co.  231 
U.  S.  190, 68  L.  ed.  — ,  34  Sup.  Ot  Rep.  101 : 
Union  P.  R.  Co.  v.  Snow,  231  U.  S.  204, 
58  Lu  ed.  — ,  34  Sup.  Ct  Rep.  104.  But  it 
does  not  apply  to  a  gift  to  a  state  for  a 
public  purpose  of  which  that  state  is  the 
sole  guardian  and  minister.  As  long  sgo 
as  1866  it  was  decided  "the  trusts  created 
by  these  compacts  relate  to  a  subject  cer- 
tainly of  universal  interest,  but  of  munici- 
pal concern,  over  which  the  power  of  the 
state  is  plenary  and  exclusive;"  and  it  was 
held  that  the  state  of  Michigan  could  sell 
its  school  lands  without  the  consent  of 
Congress.  Cooper  v.  Roberts,  18  How.  178, 
15  L.  ed.  338,  This  decision  adverted  to 
the  fact  that  it  had  been  usual  for  Con- 
gress to  authorize  the  sale  of  lands  if  the 
state  should  desire  it»  but  suggested  that 
it  was  unnecessary  (which,  indeed,  fol- 
lowed from  what  was  decided)  and  thus 
met  the  further  argummt  here  pressed  that 
a  qualified  permission  to  sell  was  given  to 
Alabama  by  a  much  later  act  of  March  2, 
1827,  chap.  69,  4  Stat,  at  L.  237.  It  also 
disposes  of  other  forms  of  the  same  con- 
tention, that  the  state  law  impairs  the 
obligation  of  its  contract,  or  involves  a 
breach  of  trusty  supposing  that  such  posi- 
tions are  open  to  the  state  to  take.  Ameri- 
can Emigrant  Co.  v.  Adams  County,  100 
U.  S.  61,  25  L.  ed.  563;  Spokane  k  B.  C. 
R.  Co.  V.  Washington  &  O.  K.  R.  Co.  219 
U.  S.  166,  65  L.  ed.  169,  31  Sup.  Ct.  Rep. 
182.  The  gift  to  the  state  is  absolute,  al- 
though, no  doubt,  as  said  in  Cooper  v. 
Roberts,  "there  is  a  sacred  obligation  im-^ 
posed  on  its  public  faith."  But  that*obli-» 
gation  is  honorary,  like  the  one  discussed  in 
Conley  v.  Ballinger,  216  U.  S.  84,  54  L.  ed* 
393,  30  Sup.  Ct.  Bep.  224,  and  even  In 
honor  would  not  be  broken  by  a  sale  and 
substitution  of  a  fund,  as  In  that  case;  ft 
course,  we  believe,  that  has  not  been  un* 
common  among  the  states.  See  further 
Stuart  V.  Easton,  170  U.  6.  383,  394,  42 
L.  ed.  1078,  1082,  18  Sup.  Ct.  Bep.  660. 
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Some  reliance  was  placed  upon  Vincenn^ 
UniTeraity  v.  Indiana,  14  How.  268,  14  L. 
ed.  416,  but  the  decision  of  the  majority  in 
that  case  rested  upon  the  grant  having 
been  made  to  a  private  corporation,  of 
which  the  rights  could  not  be  impaired  by 
the  state. 

The  result  of  Cooper  v.  Roberts  and  of 
what  we  have  said  is  that  the  state  has 
authority  to  subject  thia  land  in  its  hands 
to  the  ordinary  incidents  of  other  titles  in 
the  state,  and  that  the  judgment  must  be 
affirmed.  Northern  P.  K.  Co.  ▼.  Ely,  197 
U.  8.  1,  8,  49  L.  ed.  639,  642,  25  Sup.  Ct. 
Rep.  302. 

Judgment  affirmed. 


(232  u.  8. 1BI> 

UNITED  STATES,  PUT.  in  Err., 

v. 

HARDAWAY  YOUNO. 

Post  Omcs  (|  48*)— Indictjikmi>— Sum- 
ciBNOT  —Use  ox  Mails  to  Dkf&aud. 

An  indictment  under  the  Criminal  Code 
of  March  4,  1909  (35  Stat,  at  L.  1130,  chap. 
321,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1653), 
I  215,  providing  for  the  punishment  of  any- 
one who,  having  devised,  or  intending  to 
devise,  any  scheme  or  artifice  to  defraud, 
or  for  obtaining  money  or  property  by 
means  of  false  or  fraudulent  pretenses,  rep- 
resentations, or  promises,  shall,  for  the  pur- 
pose of  executing  such  scheme  or  artifice,  or 
attempting  so  to  do,  place  any  letter  in  any 
postomce  of  the  United  States,  to  be  sent 
or  delivered  by  the  postoffice  establishment, 
need  only  aver  the  scheme  and  its  attempted 
execution  by  placing  a  letter  in  the  post- 
office,  and  need  not  allege  that  the  scheme 
was  to  be  executed  by  the  use  of  the  mails. 

(8<L  Note.— For  other  cases,  see  Poet  Office, 
Cent  Dig.  fiS  <7^;   Deo.  Dig.  I  48.«] 

[No.  710.] 

Submitted  January  8,  1914.    Decided  Jan- 
uary 26,  1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Alabama  to  review  a  judgment  sustain- 
ing a  demurrer  to  an  Indictment  charging 
the  use  of  the  mails  to  defraud.  Reversed 
and  remanded,  with  directions  to  overrule 
the  demurrer. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Davis  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

■3 

le 

•  •  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Indictment  under  §  215  of  the  Criminal 
Code  [35  Stot.  at  L.  1130,  chap.  321,  U.  S. 
Comp.  Stat.  Supp.   1911,  p.  1053],  charg- 


ing the  use  of  the  mails  in  furtherance  of  ^g 
a  scheme  to  defraud.  •  It  consists  'ol  two* 
counts  to  which  demurrer  was  filed,  which, 
in  specific  objections,  challenged  the  sufll- 
ciency  of  the  indictment.  The  demurrer 
was  sustained  and  judgment  entered,  quash- 
ing the  indictment.  The  charges  of  the  in- 
dictment, condensed,  are  as  follows: 

On  the  5th  of  May,  1911,  within  the 
county  of  Mobile  and  the  jurisdiction  of 
the  court,  defendant  devised  a  scheme  and 
artifice  to  defraud  various  banks,  persons, 
and  corporations,  particularly  such  as 
could  be  induced,  through  the  firm  of  Hoi- 
lingshead  &  Campbell,  of  New  Torlc  city, 
to  purchase  or  lend  money  upon  the  notes 
of  the  Southern  Hardware  &  Supply  Com- 
pany, engaged  in  the  mercantile  business  at 
Mobile,  Alabama,  and  of  which  defendant 
was  the  president. 

Hollingshead  ft  Campbell  were  mon^ 
brokers  engaged  in  the  business  of  inducing 
banks,  persons,  and  corporations  to  purchase 
and  lend  money  upon  commercial  paper, 
and  it  was  the  intention  and  purpose  of 
defendant  in  his  negotiations  with  said  firm 
to  induce  and  cause  it  to  sell  and  dispose 
of  the  notes  of  the  Hardware  k  Supply 
Company,  and  to  obtain  money  and  credit 
for  its  notes  and  other  evidences  of  in- 
debtedness. The  defendant  was  authorized 
to  sign  such  notes  and  other  evidences  of 
Indebtedness,  and  to  prepare  statements  of 
the  financial  and  business  condition  of  the 
company. 

It  was  a  part  of  the  scheme  for  defend- 
ant to  induce  Hollingshead  &  Campbell  to 
sell  and  dispose  of  the  notes  of  the  Hard- 
ware &  Supply  Company,,  and  to  persuade 
and  influence  the  various  banks,  etc.,  to 
lend  money  upon  the  notes  of  that  company, 
to  prepare  and  cause  to  be  prepared  and 
sent  through  the  United  States  mails  to 
Hollingshead  &  Campbell  false  and  fraudu- 
lent statements  of  the  business  afl^irs  and 
financial  condition  of  the  Hardware  &  Sup- 
ply Company,  and  which  defendant  was  to, 
and  did,  represent  to  be  statements  show-  ^ 
ing  the  correct  and  true  condition  of  theo 
business  affairs  and  financial  condition* of  * 
the  Hardware  &  Supply  Company.  These 
statements  did  not  show  the  true  condition 
of  the  company's  affairs,  but  were  to  show 
and  did  show  its  assets  to  be  greatly  in  ex- 
cess of  those  actually  had  and  owned  by  It, 
and  its  liabilities  to  be  much  less  than 
their  true  amount,  and  "falsely  and  fraudu- 
lently showed  the  company  to  be  in  a  much 
better  financial  condition  than  it  was  in  fact 
at  the  time  such  statements  were  made 
and  were  to  be  made." 

Part  of  the  scheme  was  to  make  Hollinga- 
head  &  Campbell  believe  the  statements 
were  correct,  and  tlicy  did  make  that  firm 
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•o  belleT«y  tnd  to  rely  upon  them;  and, 
■o  rdying  upon  their  truth,  to  recommend 
the  purchase  of  the  Hardware  &  Supply 
Company's  notes  and  the  lending  of  money 
spou  them,  defendant  knowing  that  that 
company  ''was  not  then  and  there  in  a 
•trong  financial  oondition." 

Defendant  caused  the  statements  to  be 
sent  through  the  United  States  mails  to 
Hollingshead  and  Campbell.  Hollingshead 
&  Campbell  believed  them,  and,  relying  up- 
on their  truth,  recommended  various  banks, 
persons,  and  corporations  to  purchase  the 
notes  and  lend  money  upon  the  notes  of 
the  Hardware  &  Supply  Company.  The 
names  of  certain  banks  and  the  amounts 
they  loaned  are  given. 

For  the  purpose  of  executing  the  scheme 
and  artifice,  defendant  deposited  In  the 
United  States  postoffice  at  Mobile,  Ala- 
bama, a  letter,  dated  June  27,  1911,  ad- 
dressed to  Hollingshead  &  Campbell  at  New 
York.  The  letter  contained  a  statement  of 
the  financial  condition  of  the  company, 
showing  the  assets,  liabilities,  and  profits 
of  the  Hardware  k  Supply  Company.  It 
also  contained  comments  upon  the  business 
of  the  company  and  its  relations  with  Hol- 
lingshead k  Campbell.  It  was  sent  through 
the  mails  and  delivered  to  the  latter  at 
New  York.  The  letter  and  the  statements 
^are  charged  to  have  shown  the  assets  of 
10  the  Hardware  &  Supply  Company  to  be 
•  greater  •and  its  liabilities  to  be  less  than 
they  actually  were.  And  it  is  charged  that 
defendant,  having  devised  a  scheme  and 
artifice  to  defraud,  and  for  the  purpose  of 
their  execution,  placed  and  caused  to  be 
placed  in  the  United  States  postoffice  at 
Mobile,  Alabama,  the  letter  above  stated, 
and  that  it  was  sent  and  delivered  by  the 
Postoffice  Establishment  of  the  United 
States. 

Hie  second  count  in  the  indictment 
charges  defendant  with  having  devised  "a 
scheme  and  artifice  for  obtaining  moneys, 
goods,  and  chattels  by  means  of  false  and  j 
fraudulent  representations  and  promises 
from  various  banks,  persons,  firms,  and 
corporations."  The  manner  and  means  are 
charged  as  in  the  first  count. 

The  scheme,  it  will  be  observed,  was  to 
defraud  certain  banks  and  persons,  and  it 
was  to  be  accomplished  by  deception  prac- 
tised on  Hollingshead  &  Campbell,  money 
brokers,  through  false  statements  sent  to 
that  company  through  the  mails,  whereby 
they  would  be  induced  to  recommend  the 
commercial  value  of  the  notes  and  other! 
evidences  of  indebtedness  of  the  Southern 
Hardware  k  Supply  Company,  of  which 
defendant  was  the  president.  The  first 
count  charges  a  scheme  to  defraud  various 
banks,  etc.,  through  the  representations  of 


Hollingshead  ft  Campbell,  "out  of  their's, 
the  said  banks',  and  persons',  firms',  and 
corporations'  moneys,  goods,  and  chattels." 
In  the  second  count  the  scheme  is  alleged 
to  be  'Yor  obtaining  moneys,  goods,  and 
chattels  by  means  of  false  and  fraudulent 
representations  and  promises"  from  the 
various  banks  and  persons. 

Commenting  on  the  indictment,  the  dis- 
trict court  said:  'The  first  count  of  the  in- 
dictment   does    not    clearly    set    out    the 
scheme  to  defraud.    It  fails  to  allege  that 
the  scheme  devised  to  defraud  said  banks, 
etc.,  was  by  means  of  false  or  fraudulent 
pretenses,     representations,     or     promises.s^ 
And  it  fails  to  allege  how  the  scheme  wasS 
to  be^executed.    It  does  not  allege  that  the* 
scheme  devised  was  to  be  executed  by  the 
use  of  the  Postoffice  Establishment  or  mails 
of  the  United  States."    The  conclusion  of 
the  court  was  that  the  "said  first  count 
of  the  indictment"  was  "defective  and  in- 
sufficient.'* 

Further  commenting,  the  court  said: 
"The  second  count  of  the  indicUnent  is  sub- 
ject to  the  same  defects  and  objections  as 
are  found  in  the  first  count,  except  that 
the  second  count  does  allege  that  the  scheme 
to  defraud  was  by  means  of  false  and 
fraudulent  representations  and  pr<Hnises. 
It  does  not  directly  allege  that  the  scheme 
to  defraud  was  to  be  executed  by  the  use  of 
the  Postoffice  Establishment  or  mails  of 
the  United  States.  In  some  part  of  the 
second  coimt  it  is  implied  in  an  allegation 
in  this  way :  That  it  was  a  part  of  the  said 
scheme  that  the  defendant  was  to  and  did 
prepare  statements  of  the  business  affairs 
and  financial  condition  of  the  Southern 
Hardware  k  Supply  Company,  and  sent  the 
same  to  Hollingshnd  k  Campbell  to  induce 
them  to  do  certain  things,  etc.  Hie  gist 
of  the  offense  is  the  use  of  the  United 
States  mails  in  the  execution  of  the  scheme, 
or  in  attempting  so  to  do.  It  is  not  an  un- 
lawful scheme  unless  the  use  of  the  mails 
was  a  part  of  the  scheme,  and  the  indict- 
ment must  affirmatively  allege  every  fact 
necessary  to  constitute  the  offense  sought 
to  be  charged,  that  the  court  may  see  that 
an  unlawful  scheme  has  been  devised.  It 
is  alleged  that  said  statements  were  false 
and  fraudulent,  and  that  they  were  sent 
through  the  mails  to  Hollingshead  k  Camp- 
bell, from  which  it  might  be  implied  that 
such  was  a  part  and  intention  of  the 
scheme."  The  court  further  said  that  im- 
plication of  a  material  and  essential  fact 
could  not  supply  the  place  of  its  direct  aver- 
ment; that  there  was  no  allegation  that 
the  banks  and  others  to  be  defrauded  had 
seen  the  statements  sent  Hollingshead  k 
Campbell,  or  had  knowledge  of  them  or  of 
their  contents,  or  that  they  were  intended 
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clo  deeeiTe  flie  baaln,  and  to  Indooe  them 
Sto  lend  their  money,  except  as  this  might 

*  be  implied  from  •sending  the  statements  to 
Hollingshead  &  Campbell.  The  court  ex- 
pressed the  opinion  that  while  "the  second 
eoont  is  better  than  the  first,  it  is  insufB- 
eient  in  the  particulars  mentioned." 

We  have  made  these  quotations  from  the 
eourfs  opinion  as  the  case  is  here  by  direct 
appeal  under  the  criminal  appeals  act  as  in- 
Tolving  the  construction  of  the  statute,  and 
not  of  the  indictment.  And  this  is  the  con- 
tention of  the  government,  and  that  the 
court  erred  In  failing  to  "note  the  essential 
differences  between  §  5480  of  the  Revised 
Statutes  (U.  8.  Comp.  Stat.  1901,  p.  8696), 
and  f  216  of  the  Criminal  Code  (act  of 
March  4,  1009  [36  Stat,  at  L.  1130,  chap. 
321,  U.  8.  Comp.  Stat.  Supp^  1911,  p. 
1653])  which  succeeded  it." 

Section  6480  provided:  "If  any  person 
having  devised,  or  intending  to  devise,  any 
scfaemo  or  artifice  to  defraud  ...  to 
be  effected  by  either  opening  or  intending 
to  open  correspondence  or  oommunication 
with  any  penon,  whether  resident  within 
or  outside  the  United  States,  by  means  of 
the  Postoifice  Establishment  of  the  United 
States,  or  by  inciting  such  other  person  or 
any  person  to  open  communication  with  the 
person  so  devising  or  intending,  shall,  in 
[effecting]  and  for  executing  such  scheme 
.  .  .  place  or  cause  to  be  placed  any 
letter  ...  in  any  postoffice  .  .  . 
to  be  sent  or  delivered  by  the  said  Post- 
ofliee  Establishment,  •  •  •  such  person 
so   misusing   the   Postofiioe   Establishment 

shall,     upon     conviction,     be     punishable 

m 

•    •    •    • 

Section  215  of  the  Criminal  Code  is  as 
follows:  "Whoever  having  devised,  or  in- 
tending to  devise,  any  scheme  or  artifice  to 
defraud  or  for  obtaining  money  or  prop- 
erty by  means  of  false  or  fraudulent  pre- 
tensesy  representations,  or  promises,  .  .  . 
shall,  for  the  purpose  of  executing  such 
scheme  or  artifice,  or  attempting  so  to  do, 
place  .  •  .  any  letter,  .  .  •  whether 
e  addressed  to  any  person  within  or  outside 

•  the  United  States,  in  any*postoffioe,  .  .  . 
to  be  sent  or  delivered  by  the  Postofilce  Es- 
tablishment of  the  United  States,  .  .  . 
shall  be  fined.    .    .    /* 

It  is  contended  by  the  government  that 
these  provisions  are  broader  than  those  ot 
I  5480  of  the  Revised  Statutes;  that  under 
the  latter  it  was  necessary  to  charge  not 
only  a  scheme  to  defraud  was  devised,  but 
that  it  was  intended  to  be  effected  by  open- 
ing or  intending  to  open  correspondence 
with  some  other  person  by  means  of  the 
Postoffice  Establishment.  Under  §  216  of 
the  Criminal  Code  it  is  only  nccessnry  that 
the  scheme  should  be  devised  or  intended 


to  be  devised,  and  a  letter  be  placed  in  the 
postoffice  for  the  purpose  of  executing  the 
scheme  or  attempting  to  do  so.  And  as 
declaring  the  elements  of  the  offense  under 
I  216,  and  its  distinction  from  an  offense 
under  §  5480  of  the  Revised  Statutes,  the 
following  cases  are  cited:  Ex  parte  King, 
200  Fed.  622;  United  States  v.  I^Iaxey,  200 
Fed.  997;  Stockton  v.  United  States  (C.  C. 
A.  7th  C.)  46  L.R.A.(N.S.)  936,  205  Fed. 
462;  United  States  v.  Goldman,  207  Fed. 
1002. 

There  is  a  distinction  between  the  sec- 
tions, and  the  elements  of  an  offense  un- 
der §  215  are  (a)  a  scheme  devised  or  in- 
tended to  be  devised  to  defraud,  or  for  ob- 
taining money  or  property  by  means  of 
false  pretenses,  and  (b)  for  the  purpose  of 
executing  such  scheme  or  attempting  to  do 
so,  the  placing  of  any  letter  in  any  post- 
ofiice  of  the  United  States,  to  be  sent  or 
delivered  by  the  Postoffice  Establishment. 
The  districik  court  apparently  overlooked 
the  distinction  between  the  sections,  and 
was  of  opinion  that  something  more  was 
necessary  to  an  offense  under  §215  than 
the  averment  of  the  scheme,  and  its  at- 
tempted execution  in  the  manner  stated. 
The  court  expressed  the  view,  we  have  seen, 
that  the  indictment  did  not  clearly  set  out 
the  scheme  to  defraud;  that  it  did  not  al- 
lege the  scheme  devised  or  attempted  wasg^ 
by  means  of  false  or  fraudulent  pretenses,  J 
representations,  or  promises,  or  that  •the* 
scheme  was  to  be  executed  by  the  use  of 
the  Postoffice  Establishment  or  mails  of  the 
United  States.  And  the  court  said  that  it 
was  a  necessary  element  of  the  offense  that 
the  false  statements  sent  to  Hollingshead 
ft  Campbell  by  defendant  were  to  be  used 
by  the  latter  company  to  induce  the  person 
intended  to  be  defrauded  to  purchase  the 
notes  of  the  Southern  Hardware  ft  Supply 
Company,  or  to  lend  money  upon  them,  or 
that  such  person  had  knowledge  of  the  con- 
tents of  the  statements.  It  is  manifest 
that  the  court  considered  these  facts  were 
necessary  to  be  averred  in  order  to  consti- 
tute an  offense  under  S  215.  In  this  the 
court  was  in  error. 

Judgment  reversed  and  cause  remanded, 
with  direction  to  overrule  the  demurrer. 


(232  XT.  S.  848) 

NORTH    CAROLINA     RAILROAD  '  COM- 
PANY, Plff.  in  Err., 

V. 

JAMES    A.    ZACHARY,    Administrator   of 
Herbert  H.  Burgess. 

CoTJBTS  (§  3UG*)— Ekbor  to  State  Coubt— 
Federal  (Question— How  Raised. 

1.  An  immunity  from  liability  under  the 
employers'  liability  act  of  April  22,  1908 


•For  otber  cases  see  same  topic  &  S  number  in  Dec.  a  Am.  Dige.  1907  to  daU.  &  Rep'r  Indexes 
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(35  Stat,  mt  L.  65,  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1322),  mutt  be  re- 
garded as  sufficiently  asserted  for  the  pur- 
pose of  sustaining  a  writ  of  error  from  the 
Federal  Supreme  Court  to  the  highest  court 
of  a  state,  whether  the  question  was  prop- 
erly raised  in  the  trial  court,  according  to 
the  local  practice,  or  not,  where  such  im- 
munity was  expressly  claimed,  and  the  high- 
est court  of  the  state  either  decided  or  as- 
sumed that  the  record  sufficiently  presented 
a  question  of  Federal  right,  and  decided 
against  Uie  party  asserting  that  right. 

[Bd.  Note.->For  other  casesp  see  Courts,  Cent. 
Dig.  I  1080;    Dec  Dig.  (  396.*] 

Commerce  (f  27*)— Emplotebs*  Liability 
—Interstate  Railway  Caebieb  —  Lia- 
bility OF  Lebsob  Railway  Company— 
^'Common  Cabrieb  by  Railboad  Kii- 
oaoed  in  commkbcx  between  the 
States." 

2.  The  lessor  of  an  intrastate  railway  to 
An  interstate  railway  carrier  is,  through  its 
lessee,  a  "common  carrier  by  railroad  en- 
gt^ging  in  commerce  between  the  states" 
within  the  meaning  of  the  employers'  lia- 
bility act  of  April  22,  1908,  where,  under 
the  local  law,  tne  lessor  is  responsible  for 
aU  acts  of  negligence  of  its  lessee  occurring 
in  the  conduct  of  the  business   upon  the 

lessor's  road. 

[Ed.  Note.— For  other  cases,  see  Commeroe. 
Cent  Dig.  (  26 ;   Dec.  Dls.  I  27.*] 

Mastbb  and  Sebvant  (I  88*)— Employsbs* 
Liability  —  * 'Employed  in  Intbbstatx 
Commerce**— Liability  or  Lebsob  Rail- 
way Company. 

3.  A  railway  fireman  killed  while  em- 
ployed in  interstate  commerce  by  a  lessee 
interstate  railway  carrier  must  be  r^ard- 
ed  as  employed  also  by  the  lessor  railway 
company  in  such  commerce,  within  the 
meaning  of  the  act  of  April  22,  1908,  al- 
though the  leased  railway  is  an  intrastate 
one,  where,  under  the  local  law,  the  lessor 
is  responsible  for  all  acts  of  negligence  of 
its  lessee  occurring  in  the  conduct  of  the 
business  upon  the  lessor's  road. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fiS  144-151 ;   Deo.  Dig.  |  »•} 

CouBTs  (f  399*)— Ebbob  to  State  Coubt^ 
Scope  of  Review— Facte. 

4.  The  evidence  will  be  analyzed  by  the 
Federal  Supreme  Court  on  a  writ  of  error 
to  a  state  court  to  the  extent  necessary  to 
give  the  plaintiff  in  error  the  benefit  of  its 
asserted  Federal  right. 

(Ed.  Note.— For  other  casea  see  Govrts,  Cent 
Dig.  88  1089.  1090;    Dec  DlgTl  «9».«]      ^ 

•COMMEBCE    (f   27*)— BmPLOYBBS'    LIABILITY 

— ••Intebstatb  Commsbob"  —  HAnLmo 
.Empty  Cabs. 

6.  The  .hauling  of  empty  ears  from  one 
•state  to  another  is  interstate  eommerce 
within  the  meaning  of  the  employers'  lia- 
bility act  of  April  22,  1908,  giving  a  right 
of  recovery  against  an  interstate  railway 
earrier  for  the  death  of  an  employee  while 
engaged  in  interstate  commerce. 

rEd.  Note.--For  other  cases,  see  Commeroe. 
-Cent  Dig.  8  25:    Deo.  Dig.  8  ST.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  S724-3731.] 

;Ma8TBB  and  Sebvant  (|  286*)— Injttbt  to 
Sebvant-<2uestion  fob  J  UBY— Employ- 
ers' LlABIUTY. 
8.  Evidence  that  a  fireman  in  the  employ 


«f  an  interstate  railwi^  carrier  after  &F- 
specting,  oiling,  firing,  and  preparing  his 
engine  for  the  intrastate  haul  of  a  train 
containing  some  cars  that  had  come  from 
another  state  was  killed  hy  a  switching  en- 
gine while  he  was  attempting  to  cross  the 
tracks  intervening  between  the  engine  and 
his  boarding  house  is  at  least  sufficient  to 
require  the  submission  to  the  jury  of  the 
question  of  the  carrier's  liability  under  the 
employers'  liability  act  of  April  22,  1908, 
givmg  a  right  of  recovery  against  an  in- 
terstate railway  carrier  for  the  death  of  an 
employee  while  engaged  in  interstate  com- 
merce. 

[Bd.  Note.— For  other  eases,  see  Master  and 
Servant.  Cent  Dig.  H  1001,  1006.  1006.  1010-1016. 
1017-lOBS,  10M-1MI»  1044,  1046-1060;  Dec.  Dig.  S 
»6.*] 

[No.  144.] 

Argued  December  17  and  18,  1913.    Decided 
February  2,  1914. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Quilford  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action  to 
recover  damages  from  a  carrier  for  the  neg- 
ligent killing  of  an  employee.  Reversed  and 
remanded  for  further  proceedings. 

See  same  ease  below,  106  N.  G.  498,  72 
6.  £.  868. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  K.  Graves  for  plaintiff  in  er- 
ror. 

Messrs.  Thomas  H.  Calvert,  John  A. 
Barringer,  and  George  S.  Bradshaw  for  de- 
fendant in  error. 


Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  the  superior 
court  of  Guilford  comity,  North  Carolina, 
to  recover  damages  for  the  negligent  killing 
of  Burgess  a  locomotive  fireman  in  the  em- 
ploy of  the  Southern  Railway  Company, 
lessee  of  the  defendant,  which  occurred  at 
Selma,  North  Carolina,  on  April  29,  1909, 
Under  the  local  law,  as  laid  down  in  Logan 
V.  North  Carolina  R.  Co.  116  N.  C.  940, 
21  8.  E.  959,  the  lessor  is  responsible  for 
all  acts  of  negligence  of  its  lessee  occurring 
in  the  conduct  of  business  upon  the  lessor's 
road ;  and  this  upon  the  ground  that  a  rail- 
road corporation  cannot  evade  its  publio 
duty  and  responsibility  by  leasing  its  road 
to  another  corporation,  in  the  absence  of  a 
statute  expressly  exempting  it.  The  respon- 
sibility is  held  to  extend  to  employees  of 
the  lessee,  injured  through  the  negligence 
of  the  latter. 

The  complaint  set  forth  in  substance  that 
plaintiffs  intestate,  being  in  the  employ  of 
defendant's  lessee,  and  engaged  at  the  Sel- 
ma switchyards  in  the  discharrre  of  his 
duties  as  fireman  upon  enfrine  No.  862,  about 
8   o'clock,  F.  X.,  on   the  date  mentioned. 


•Kor  other  cH^flu  ^^  sAine  topic  &  »  numbsr  In  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  IndezM 


ms. 


NORTH  CAKOLIKA  R.  CD.  t.  ZAGHARY. 


after  iiuipaetiiig^  oUIng,  firing,  and  pr«p«r- 
iag  the  engme  for  starting  on  a  tnp  from 
Sebna  te  Spencer,  North  Carolina,  attempted 
ttto  onoB  certain  traeka  that  interrened  be- 
fftween  the  engine  and  his^boarding  house, 
which  was  located  a  short  distance  away; 
that  another  engine,  No.  716,  was  standing 
npon  a  side  trade  in  such  position  as  to 
shut  cit  intestate's  view  of  the  main  track; 
that  No.  716  had  its  blower  on,  and  was 
making  a  noise  so  loud  that  intestate  could 
not  hear  a  third  engine, — ^No.  1551,  the 
shifting  engine  used  in  the  yards,— which 
at  this  time  was  running  backward  at  a 
reckless  and  dangerous  rate  of  speed,  with- 
out headlight  and  without  an  adequate  and 
competent  crew;  and  that  as  Intestete 
stepped  from  the  track  in  the  rear  of  engine 
No.  716,  and  was  about  to  step  upon  the 
main  line  in  the  attempt  te  cross  it^  he  was 
struck  and  killed  by  the  shifting  engine. 
Defendant's  answer,  besides  denying  the  al- 
legations of  negligence,  set  up  sa  a  special 
defense  that  at  the  time  plaintiff's  intestete 
was  killed,  he  was  engaged  in  interstete 
commerce  as  an  employee  upon  a  train  of 
defendant's  lessee  which  was  moving  from 
8elma,  North  Carolina,  te  Spencer,  in  the 
same  stete,  and  can^ring  cars  loaded  with 
freight  from  the  stete  of  Virginia  te  the 
stete  of  North  Carolina  and  other  stetes; 
that  the  liabUity  of  the  defendant  te  him 
er  te  the  plaintiff  as  his  representetive  was 
fixed  and  regulated  by  the  Federal  employ- 
ers' liability  act  of  April  22,  1908  [35  Stet. 
at  L.  65,  chap.  149,  U.  S.  Comp.  Stet.  Supp. 
1911,  p.  1822],  and  that  under  that  act  the 
plaintiff  was  not  entitled  te  recover. 

Upon  the  trial,  at  the  dose  of  plaintiff's 
evidence,  which  tended  generally  to  support 
the  avermente  of  the  complaint,  defendant 
moved  for  a  nonsuit,  and  among  other 
grounds  assigned  the  following: — ^that  from 
the  uncontradicted  evidence  it  appeared 
that  at  the  time  of  the  occurrence  in 
question  defendant,  through  its  lessee,  was 
a  common  carrier  by  railroad,  engaged  in 
interstete  commerce,  and  plaintiff's  intes- 
tete wsa  at  that  time  a  person  employed 
by  such  carrier  in  such  commerce;  tiiat 
the  act  of  Congress  already  referred  te 
exclusively  regulated  the  liability  of  de- 
^  fendant  te  plaintiff's  intestete,  and  that  up- 
gon  all  the  evidence  plaintiff  had  failed  to 
•  make  out  a*  case  of  liability  under  that 
act.  The  court,  in  denying  the  motion, 
held  that  the  action  was  brought  under  the 
Btetute  of  North  Carolina,  that  the  Fed- 
eral act  had  no  application,  and  that  the 
cause  was  triable  under  the  stetutes  of  the 
stete.  To  this  raling,  defendant  excepted. 
At  the  close  of  the  case,  defendant  again 
■nderto^  to  invoke  the  protection  of  the 
Vederal   act  by   requested  instructions  to 


the  Jury,  which  ware  refused  and  exceptioBa 
allowed* 

There  was  a  verdict  for  plaintiff  and  judg- 
ment thereoB,  followed  by  an  appeal  to  tha 
supreme  court  of  the  stete.  That  couri 
overruled  the  contention  of  defendant  thai 
the  Federal  employers'  liability  act  af 
April  22,  1908,  appUed,  and  held  that  tha 
action  was  properly  tried  under  the  stete 
law.  The  result  was  an  affirmance  (166> 
N.  C.  496,  72  S.  £.  858),  and  the  case  comes 
here  under  I  709,  Rev.  Stet.  U.  S.  Comp.. 
Stet  1901,  p.  575  (Judicial  Code,  |  237 
[36  Stet.  at  L.  1156,  chap.  231,  U.  S.  Comp.. 
Stet.  Supp.  1911,  p.  227]). 

In  order  to  bring  the  case  within  tha 
terms  of  tha  Federal  act  (85  Stet.  at  L.  65, 
chap.  149,  U.  8.  Comp.  Stet.  Supp.  1911,. 
p.  1322,  printed  in  full  in  223  U.  S.  p.  6,. 
66  L.  ed.  329,  38  L.RJL(NJ3.)  44,  82  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  875),  defendant 
must  have  been,  at  the  time  cf  the  occurs 
rence  in  question,  engaged  as  a  common  car- 
rier in  interstete  commerce,  and  plaintiff'a 
intestete  must  have  been  employed  by  said 
carriler  in  such  commerce.  If  these  facte 
appeared,  the  Federal  act  governed,  to  tha 
exclusion  of  the  stetutes  of  the  stete. 
Second  Employers'  Liability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  &  H.  R.  Co.)  223. 
U.  S.  1,  55,  56  L.  ed.  327,  348,  38  L.R.A. 
(N.S.)  44,  82  Sup.  Ct.  Rep.  169,  1  N.  a 
C.  A.  875;  St.  Louis,  S.  F.  &  T.  R.  Co.  v. 
Seale,  229  U.  8.  156,  158,  57  L.  ed.  1129, 
1133,  33  Sup.  Ct.  Rep.  651. 

It  is  not  disputed  that  if  the  provisions 
of  the  Federal  act  had  been  applied,  the 
result  of  the  action  might  have  been  differ- 
ent. To  mention  only  one  matter:  there 
was  neither  averment  in  the  pleadings  nor 
evidence  at  the  trial  that  deceased  left  a 
widow,  child,  parent,  or  dependent  next  of 
kin.  Persons  thus  related  te  deceased  are 
the  respective  beneficiaries  of  the  action  pre^i^ 
scribed  by  the  act  of  Congress,  and  the^ 
damages  are  to  t>e  based  upon  the^lpecuniary* 
loss  susteined  by  the  beneficiary.  '  Michigan 
C.  R.  Co.  V.  Vreeland,  227  U.  S.  59,  68, 
57  L.  ed.  417,  420,  33  Sup.  Ct.  Rep.  192; 
Qulf,  C.  &  S.  F.  R.  Co.  V.  McG^nnis,  228 
U.  8.  173,  57  L.  ed.  785,  33  Sup.  Ct.  Rep. 
426.  The  stete  law  (Revisal  1908,  §  2646) 
seems  not  to  recognize  this  limitetion  upon^ 
the  measure  of  recovery ;  certelnly  the  dam- 
ages in  the  present  case  were  assessed  with- 
out regard  to  it. 

In  support  of  the  judgment,  it  is  earnest- 
ly argued  that  the  question  whether'  de- 
ceased was  employed  in  interstete  com- 
merce was  not  properly  raised  in  the  trial 
court,  in  accordance  with  the  pertinent  pro- 
visions of  the  local  Code  of  Civil  Procedure. 
But  this  is  a  question  of  state  practice;  and* 
since  it  appears  that  defendant  expressly- 
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claimed  immunity  by  reason  of  the  act  of 
CoDgresB,  and  the  highest  court  of  the  state 
either  decided  or  assumed  that  the  record 
sufficiently  presented  a  question  of  Federal 
right,  and  decided  against  the  party  assert- 
ing that  right,  the  decisions  of  this  court 
render  it  clear  that  it  is  our  duty  to  pass 
upon  the  merits  of  the  Federal  question. 
Home  for  Incurables  ▼.  New  York,  187  U.  S. 
155,  157,  47  L.  ed.  117,  118,  63  L.R.A.  329, 
23  Sup.  Ct.  Rep.  84;  San  Jos6  Land  & 
Water  Co.  v.  San  Jos6  Ranch  Co.  189  U.  S. 
177,  179,  47  L.  ed.  765,  766,  23  Sup.  Ct  Rep. 
487;  Montana  ez  rel.  Haire  v.  Rice,  204  U. 
8.  291,  299,  51  L.  ed.  400,  404,  27  Sup.  Ct. 
Rep.  281;  Chambers  y.  Baltimore  &  0.  R. 
Co.  207  U.  8.  142,  148,  52  L.  ed.  143,  146, 
28  Sup.  Ct.  Rep.  34;  Miedxeich  v.  Lsuen- 
fltein,  No.  20,  232  U.  S.  23«,  58  L.  ed.  — ,  34 

8up.  Ct.  Rep.  309. 

The  court  based  its  decision  that  the  Fed_ 
eral  act  did  not  apply,  in  part  upon  the 
ground  that  the  North  Carolina  Railroad  is 
not  an  interstate  railroad, — its  tracks  and 
property  lying  wholly  within  the  state,-— 
and  that  the  corporation  itself  is  not,  al- 
though its  lessee  is,  engaged  in  interstate 
commerce;  the  lessor's  activities  being  con- 
fined to  receiving  annual  rents  and  distrib- 
uting them  among  its  stockholders.  The 
responsibility  of  the  lessor  for  all  acts  of 
negligence  of  the  lessee  occurring  in  the 
conduct  of  business  on  the  lessor's  road,  as 
established  by  the  same  court  in  Logan  v. 
North  Carolina  R.  Co.  116  N.  C.  941,  21 
qqS.  £.  959,  was  recognized — indeed,  reas- 
g  sorted.  "But,"  it  was  said,  "that  is  because 
*  a  railroad  corporation  cannot  escape  its^re- 
sponsibility  by  leasing  its  road.  It  is  still 
liable  for  its  lessee's  acts  of  commission 
and  omission,  whether  they  occur  in  inter- 
state or  intrastate  commerce,  although  the 
lessor  is  not  actually  engaged  in  either." 
[156  N.  C.  500,  72  S.  E.  858.] 

It  is  plain  enough,  however,  that  the 
effect  of  the  rule  thus  laid  down,  especially 
in  view  of  the  grounds  upon  which  it  is 
based,  is,  that  although  a  railroad  lease  as 
between  the  parties  may  have  the  force  and 
effect  of  an  ordinary  lease,  yet  with  respect 
to  the  railroad  operations  conducted  under 
it,  and  everything  that  relates  to  the  per- 
formance of  the  public  duties  assumed  by 
the  lessor  under  its  charter,  such  a  lease — 
certainly  so  far  as  concerns  the  rights  of 
third  parties,  including  employees  as  well 
as  patrons — constitutes  the  lessee  the  les- 
sor's substitute  or  agent,  so  that  for  what- 
ever the  lessee  does  or  fails  to  do,  whether 
in  interstate  or  in  intrastate  commerce,  the 
lessor  is  responsible.  This  being  the  legal 
situation  under  the  local  law,  it  seems  to 
us  that  it  must  and  does  result,  in  the 
the  case  before  us,   that  the  lessor   is  a 


"common  carrier  by  railroad*  engaging  ia 
commerce  between  the  states,"  and  that  the 
deceased  was  "employed  by  such  carrier  in 
such  commerce,"  within  the  meaning  of  the 
Federal  act;  proYided,  of  course,  he  was 
employed  by  the  lessee  in  such  commerce  at 
the  time  he  was  killed. 

It  was,  however,  further  held  by  the  su- 
preme court  of  North  Carolina  that  de- 
ceased, at  the  time  he  was  killed,  was  not 
in  fact  employed  by  the  Southern  Railway, 
the  lessee,  in  interstate  commerce.  There 
are  several  grounds  upon  which  this  de- 
cision was  based,  or  upon  which  it  is  said 
to  be  supportable;  and  these  will  be  sepa- 
rately noticed.  Of  course,  if,  upon  the  evi- 
dence, any  essential  matter  of  fact  was  in 
doubt,  it  should  have  been  submitted  to 
the  jury  under  proper  instructions.  The 
rulings  of  the  trial  court  deprived  plaintiff 
in  error  of  the  opportunity  to  go  to  the 
jury  upon  the  question.  But  it  is  now  in-^ 
sisted  that  there  was  no  evidence  tending  § 
to  show  that  *  deceased  was  engaged  in* 
interstate  commerce.  This  renders  it  in- 
cumbent upon  us  to  analyze  the  evidence  to 
the  extent  necessary  to  give  to  plaintiff  in 
error  the  benefit  of  its  asserted  Federal 
right.  Southern  P.  Co.  v.  Schuyler,  227 
U.  8.  601,  611,  57  L.  ed.  662,  669,  43 
L.R.A.(N.S.)  901,  33  Sup.  Ct  Rep.  277,  and 
cases  cited. 

The  evidence  tended  to  show  that  train 
No.  72  of  the  Southern  Railway  had  come 
into  Selma,  North  Carolina,  from  Pinners 
Point,  Virginia  and  other  places,  and  that  a 
shifting  crew  was  "working"  this  train  so 
as  to  take  two  cars  from  it  and  put  them 
into  a  train  that  was  to  include  these  and 
other  cars  to  be  hauled  from  Selma  to 
Spencer,  North  Carolina  by  engine  No.  862, 
and  that  deceased  was  employed  on  this  en- 
gine as  fireman  for  the  trip  that  was  about 
to  begin,  and  had  already  prepared  his  en- 
gine for  the  purpose.  It  is  contended  that 
the  evidence  failed  to  show  that  the  two  cars 
thus  taken  from  train  No.  72  had  come  in 
from  Virginia,  rather  than  from  the  "other 
places,"  which  it  is  said  might  be  inter- 
mediate North  Carolina  points.  We  find, 
however,  evidence  that  the  train  which  was 
to  be  hauled  from  Selma  to  Spencer  by 
engine  No.  862  was  being  made  up  in  part 
from  cars  that  had  come  in  from  Pinners 
Point;  and  it  was  at  least  a  reasonable  in- 
ference that  the  two  cars  referred  to  were 
being  put  into  the  Spencer  train  in  order 
to  be  carried  forward  as  a  part  of  a 
through  movement  of  interstate  commerce. 

There  seems  to  be  no  clear  evidence  as  to 
the  contents  of  these  cars,  and  it  is  argued 
that,  in  the  absence  of  evidence,  it  is  as 
reasonable  to  infer  that  they  were  empty 
as  that  they  were  loaded;  and  that  it  was 
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tneumbeiit  upon  defendant  to  show  that  is  doubtful  whether  there  was  substantial 
th^  contained  interstate  freight.  We  hard- 1  contradiction  respecting  any  of  these  facts; 
ly  deem  it  so  probable  that  empty  freight    "--^  ''^' ^  — ^ '-*-- 


ears  would  be  hauled  from  the  Virginia 
point  to  Spencer.  But  were  it  so,  the  haul- 
ing of  empty  cars  from  one  state  to  another 
is,  in  our  opinion,  interstate  commerce  with- 
^in  the  meaning  of  the  act.  Such  is  the 
gTiew  that  has  obtained  with  respect  to 
•  empty  cars  in  actions  based  upon  the^saf  ety 
appliance  act  of  March  2,  1893  (27  Stot. 
at  L.  531»  chap.  196,  U.  S.  Comp.  Stat 
1901,  p.  3174).  Johnson  ▼.  Southern  P.  Co. 
196  U.  S.  1,  21,  49  L.  ed.  363,  371,  25 
Sup.  Ct.  Bep.  158,  17  Am.  Neg.  Ri^p.  412; 
Voelker  ▼.  Chicago,  M.  &  St.  P.  R.  Co.  116 
Fed.  867,  873.  And  the  like  reason  applies, 
as  we  think,  to  acUons  founded  upon  the 
employers'  liability  act,  which,  indeed,  is 
im  pari  mutmia  with  the  other 

It  is  argued  that  because,  so  far  as  ap- 
pears, deceased  had  not  previously  partici- 
pated in  any  movement  of  interstate  freight, 
and  the  through  cars  had  not  as  yet  been 
attached  to  his  engine,  his  employment  in 
interstate  commerce  was  still  in  futuro» 
It  seems  to  us,  however,  that  his  acts  in 
inspecting,  oiling,  firing,  and  preparing  his 
engine  for  the  trip  to  Selma  were  acts  per- 
formed as  a  part  of  interstate  commerce 
and  the  circumstance  that  the  interstate 
freight  cars  had  not  as  yet  been  coupled 
tip  is  legally  insignificant.  See  Pedersen  v. 
Delaware,  L.  &  W.  R.  Co.  229  U.  S.  146, 
161,  67  li.  ed.  1125,  1127,  33  Sup.  Ct.  Rep. 
^8;  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale, 
229  U.  S.  166,  161,  67  L.  ed.  1129,  1134, 
:33  Sup.  Ct  Rep.  651. 

Again,  it  is  said  that  because  deceased 
liad  left  bis  engine  and  was  going  to  his 
boarding  house,  he  was  engaged  upon  a  per- 
sonal errand,  and  not  upon  the  carrier's 
business.     Assuming    (what  is  not  clear) 
-that  the  evidence  fairly  tended  to  indicate 
the  boarding  house  as  his  destination,  it 
nevertheless  also  appears  that  deceased  was 
shortly  to  depart  upon  his  run,  having  just 
prepared  his  engine  for  the  purpose,  and 
that  he  had  not  gone  beyond  the  limits  of 
the   railroad   yard    when    he   was    struck. 
There  is  nothing  to  indicate  that  this  brief 
visit  to  the  boarding  house  was  at  all  out 
^f  the  ordinary,  or  was  inconsistent  with  his 
^uty  to  his  employer.   It  seems  to  us  dear 
that  the  man  was  still  "on  duty,"  and  em- 
ployed  in   commerce,   notwithstanding   his 
temporary  absence  from  the  locomotive  en- 
gine.    See   Missouri,   K.   &   T.   R.   Co.   v. 
United  States,  231  U.  S.  112,  119,  58  L.  ed. 
— ,  84  Sup.  Ct  Rep.  26. 
^     We  conclude  that,  with  respect  to  the 
§  facts  necessary  to  bring  the  case  within  the 
**  Federal   act,   there   was*evidence    that   at 
least  was  sufficient  to  go  to  the  jury.    It 


but  this  we  need  not  consider. 

From  what  has  been  said,  it  follows  thai 
the  state  courts  erred  in  holding  that  the 
Federal  act  had  no  application.  As  the 
case  stands,  we  are  not  called  upon  to  de- 
termine the  validity  of  the  several  conten- 
tions that  were  raised  by  defendant  at  the 
trial  on  the  strength  of  that  act,  nor  te 
pass  upon  the  mode  in  which  they  were 
raised.  Upon  these  matters,  therefore,  we 
express  no  opinion. 

Judgment  reversed,  and  the  cause  r^ 
manded  for  further  proceedings  not  inooa* 
sistent  with  this  opinion. 


(232  u.  &  as) 
FRANCES  A.  MIEDREICH,  Plff.  in  Btt, 

V. 

CONSTANZK  LAUENSTEIN. 

CoTTBTS  (I  306*>^Ebbob  to  State  CoUBir- 
FxDBBAX.  Question— How  Raised. 

1.  A  Federal  question  which  the  highest 
state  court  regards  as  duly  before  it  for 
consideration,  and  which  it  proceeds  to  de- 
termine, will  be  regarded  by  the  Federal 
Supreme  Court,  on  writ  of  error  to  the 
state  court,  as  duly  made. 

[Bd.  Not».~For  oth«r  cmaet,  see  Ooiirtsk  Cent 
Dig.  I  1080 ;    Dec.  Dig.  S  3967] 

CouBTS  (i  399*)<-Ebbob  to  State  Coubt— 
Scope  of  Review— Facts. 

2.  The  Federal  Supreme  Court  will  not 

revise  the  findings  of  the  highest  state  court 

upon  the  issue  oi  whether  service  of  process 

was  fraudulently  procured,  where  evidence 

in  support  of  the  state  court's  conclusion  Is 

not  entirely  lacking. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dfg.  8§  1089.  1090 ;   Dec.  Dig.  |  899.*] 

Constitutional  Law  (§  309*)— ''Due  Pbo- 
C£ss  OF  Law"  —  Fobeclosube  Pbocebd- 
INGB— False  Retubn  bt  SuEBiFr. 

3.  Upholding  a  sale  under  a  decree  for 
the  foreclosure  of  a  mortgage  against  an  at- 
tack based  on  the  ground  that  the  owner 
was  not  served  with  process  in  the  fore- 
closure proceedings  does  not  deprive  her  of 
her  property  without  due  process  of  law, 
contrary  to  U.  S.  Const.,  14th  Amend.,  where 
the  state  had  made  provision  for  the  serv- 
ice of  process,  and  the  original  party  in 
the  foreclosure  proceeding  did  all  that  the 
law  required  in  the  issue  of  and  attempt 
to  serve  process,  and  the  sheriff  made  a  re- 
turn to  the  court,  contrary  to  fact,  that  the 
service  had  been  duly  made,  although,  un- 
der the  circumstances,  the  recovery  upon 
the  sheriflT's  bond,  authorised  by  the  state 
law,  may  not  be  an  adequate  remedy. 

[ESd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §fi  929.  930 ;    Dec.  Dig.  fi  309.* 

For  other  deflnitions,  see  Words  and  Phrases, 
VOL  S,  pp.  2227-2296;    voL  S,  p.  7644.] 

[No.  20.] 

Argued   and   submitted   October  81,   lOlS. 
Decided  February  2,  1014. 


*For  other  cases  see  same  topic  a  I  nvkbib  in  Dee.  a  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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IK  ERROR  to  ibt  SuprtsM  Court  of  tlie 
Stato  <tf  Indiana  to  reriew  a  daene 
which  affirmed  a  decree  of  the  Superior 
Court  of  Vanderburgh  County,  in  that 
state,  in  favor  of  defenduit  in  a  suit  to 
▼acate  a  decree  of  foreclosure.    Affirmed. 

See  same  case  below,  172  Ind.  140,  86  N. 
E.  963,  87  N.  E.  1020. 
The  facts  are  stated  in  the  opinion. 
Mr.  George  K.  Denton  for  plaintiff  in 
srror. 

Messrs.  lionia  T.  Mlidiener,  Ferry  G. 
tfichener,  and  Peter  Maier  for  dofendant 
v  A  error. 

I 

*Mr.  Justice  Day  delivered  the  opinion 
«f  the  court: 

The  plaintiL^  in  error,  by  complaint  filed 
in  the  superior  court  of  Vanderburgh  coun- 
ty, state  of  Indiana,  sought  to  vacate  a 
judgment  of  foreclosure  rendered  by  that 
court  in  a  prior  case,  and  to  be  permitted  to 
redeem  the  property  therein  involved,  and 
prays  for  other  relief;  and.  Judgment  hav- 
ing been  entered  in  favor  of  the  defendant 
in  error,  which  was  affirmed  by  the  su- 
preme court  of  Indiana  (172  Ind.  140,  86 
K.  E.  963,  87  N.  E.  1029),  this  writ  of 
error  was  sued  out. 

The  facts,  so  far  as  pertinent  to  our  re- 
view, are:  The  complaint,  in  the  fourth 
paragraph,  alleged  that  the  plaintiff  in 
error  was  the  owner  of  certain  property, 
subject  to  a  mortgage  foreclosed  in  a  former 
suit;  that  she  was  a  minor  when  the  fore- 
closure proceedings  were  had;  that  she  was 
^  not  a  resident  of  Vanderburgh  county,  where 
^  the  action  was  brought^  but  was  and  had 
•  been  for  many  years*  a  resident  of  Gibson 
county,  and  that  she  was  not  summoned 
in  such  action,  had  no  knowledge  of  its  pen- 
dency, and  did  not  waive  service  or  enter 
her  appearance  therein.  It  was  further  al- 
leged that  the  plaintiff  in  error  was  not 
amenable  to  the  jurisdiction  of  the  sheriff 
of  Vanderburgh  county,  but  that,  although 
she  was  not  served  with  process,  he  made  a 
false  return  of  a  pretended  summons,  by 
which  the  court  was  wrongfully  imposed 
upon,  and,  being  so  advised,  at  the  instance 
of  attorneys  for  the  predecessor  of  defend- 
ant in  error,  the  court  appointed  a  guardian 
ad  litem  for  her,  who  answered  in  the  suit, 
and  that  a  decree  was  rendered,  her  prop- 
erty sold,  and  bid  in  by  the  predecessor  of 
the  defendant  in  error.  The  demurrer  of 
the  defendant  in  error  to  this  paragraph, 
thus  construed,  was  sustained  by  the  lower 
court,  and  its  decision  affirmed  by  the  su- 
preme court.  Other  paragraphs  of  the  com- 
plaint alleged  fraud  on  the  part  of  the  prede- 
cessor of  the  defendant  in  error  and  her 
attorneys.  The  lower  court  found  against 
thii  ehargt^  and  the  supreme  court,  after 


stating  that  there  was  l^gal  evidence  te 
support  the  inding,  refused  to  dlitorb  it. 

The  record  is  meager  of  attempt!  to  raiae 
a  Federal  ^estion  by  reason  of  alleged  vio- 
lations  of  rights  secured  by  the   Cooati* 
tution  of  the  United  SUtes,  aptly  set  fortik 
and  referred  to  in  some  proper  way,  and 
it  is  contended  by  the  defendant  in  error 
that  the  writ  should  be  dismissed  for  that: 
reason.    We  find  in  the  opinion  of  the  su- 
preme eourt  of  Indiana  a  statement  that. 
*^th  partiee  have  treated  this  suit  as  one- 
arising  under  the  provisions  of  the  14th 
ibnendment  to   the    Federal   Constitutioii,. 
and  as  presenting  the  questions  of  due  pro- 
cess of  law  and  rights  guaranteed  by  article 
1,  t  21,  of  the  state  Constitution,"  and  the 
court,  after  making  this  statement,  takes 
up  the  various  grounds  of  attack  upon  the 
original  decree  for  alleged  fraudulent  smt-:^ 
ice  or  want  of  service  upon  the  minor  de-^', 
fendant  in  the  foreclosure  proceedings,  *and  * 
disposes  of  them  against  the  contention  of 
the  plaintiff  in  error.    There  is  no  repudia- 
tion of  the  position  of  both  parties  that 
questions    were    raised    under    the    14th 
Amendment  to  the  United  States  Consti- 
tution, and  we  think  the  court  may  be  fair- 
ly taken  to  have  regarded  such  questions^ 
as  duly  before  it  for  consideration.    Where- 
a  state  court  holds  that  a  Federal  question 
is  made  before  it,  according  to  its  practice, 
and  proceeds  to  determine  it,  this  court  will' 
regard   the  question   as  duly  made.     San 
Jo64  Land  &  Water  Co.  v.  San  Jos4  Ranch  - 
Co.  189  U.  S.  177,  179-180,  47  L.  ed.  765, 
766,  768,  23  Sup.  Ct.  Rep.  487;  Montana^ 
ez  rel.  Haire  v.  Rice,  204  U.  S.  291,  299, 
61  L.  ed.  490,  494,  27  Sup.  Ct.  Rep.  281; 
Chambers  v.  Baltimore  ft  0.  R.  Co.  207  U. 
S.   142,   148,  52  L.  ed.  143,  146,  28  Sup« 
Ct.  Rep.  34;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Sowers,  213  U.  S.  65,  62,  58  L.  ed.  696,  697,. 
29  Sup.  Ct.  Rep.  397. 

In  the  opinion  of  the  supreme  court  upon 
rehearing,  the  charge  that  the  service  of 
process  was  fraudulently  procured  by  the* 
predecessor    in   title   of   the  defendant   in« 
error  or  her  attorneys  was  held  to  be  fore- 
closed by  the  findings  of  the  court  below, 
and  the  supreme  court  held  that  the  findings^ 
were  supported  by  testimony  in  the  record- 
showing  competent  evidence  to  that   end. 
It  is  urged  that  upon  this  writ  of  error 
this  eourt  should  re-examine  the  conclusions 
of  fact  just  referred  to  and  the  rulings  of 
the  supreme  court  of  Indiana   in   respect 
thereto.     This   court   has    repeatedly   held* 
that  in  cases  coming  to  it  from  the  su- 
preme court  of  a  state,  it  accepts  as  bind- 
ing the  findings  upon  issues  of  fact  duly 
made  in  that  court.    Waters-Pierce  Oil  Co. 
V.  Texas,  212  U.  S.  86,  107,  63  L.  ed.  417,. 
428,    29    Sup.    Ct.    Rep.    220;    Rankin   fb. 
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emigh,  218  U.  S.  27,  34,  64  L.  ed«  915,  920, 

30  Sup.  Ct  Rep.  672;  Kerfoot  v.  Farmen' 

*  M.  Bank,  218  U.  6.  281,  288,  54  L.  ed. 

1042,   1043,   31    Sup.   Ct.   Rep.   14.     That 

principle  is  applicable  here.    The  case  does 

not  oome  within  the  exceptional  class  of 

cases  where  what  purports  to  be  a  finding 

of  fact  is  not  strictly  such,  but  is  so  in- 

▼olved  with  and  dependent  upon  questions 

<of  law  bearing  upon  the  alleged  Federal 

fight  as  to  be  a  decision  of  those  questions 

^rather  than  of  a  pure  question  of  fact,  or 

S  wfaeie  there  is  that  entire  lack  of  evidence 

"*  to*snpport  the  conclusion  upon  the  Federal 

•question  that  gives  this  court  the  right  of 

reriew.     Kansas  City  Southern  R.  Co.  t. 

•C.  H.  Albers  Commission  Co.  223  U.  S.  573, 

691,  56  L.  ed.  556,  565,  32  Sup.  Ct.  Rep. 

.316;    Creswill  t.  Grand  Lodge  K.  P.  225 

U.  S.  246,  261,   56  L.  ed.   1074,  1080,  32 

■Sup.    Ct.    Rep.    822;    Southern   P.    Co.    v. 

"Schuyler,  227  U.  S.  601,  611,  67  L.  ed.  662, 

^669,  43  L.RA.(N.S.)  901,  33  Sup.  Ct.  Rep. 

277 ;  Portland  R.  Light  A  P.  Co.  t.  Railroad 

Commission,  229  U.  S.  397,  411,  412,  57 

L.  ed.  1248,  1258,  1259,  33  Sup.  Ct  Rep. 

820. 

The  supreme  court  of  Indiana  stated  the 
question   upon   the  decision   of  which  the 
Federal  question  of  due  process  arises  as 
:.f ollows : 

"The  question  is  then  presented  whether 
-the  allegations  that  appellant  was  a  minor, 
was  not  a  resident  of  Vanderburgh  county, 
was  a  resident  of  Gibson  county,  and  had 
been  for  many  years,  that  no  summons  was 
.  flenred  on  her,  that  she  had  no  knowledge  of 
the  proceedings,  did  not  waive  service,  nor 
-did  anyone  for  her,  or  in  her  behalf  or 
with  her  consent,  enter  appearance  for  her, 

-  that  she  was  not  amenable  to  the  jurisdic- 
tion of  the  sheriff  of  Vanderburgh  county, 
that,  notwithstanding  that  she  was  not 
eerved  with  process,  the  sheriff  of  Vander- 

'^i)urgh  county  made  a  false  return  of  a  sum- 
>mons,  and  the  court  was  wrongfully  im- 
<  posed  upon  by  such  false  return,  and,  being 
thus  falsely  advised,  at  the  instance  of  ap- 
pellant's attorneys  [i.  e.,  the  attorneys  for 
the  predecessor  of  the  defendant  in  error], 
appointed  a  guardian  ad  litem  for  her, — 

-  constitute  a  charge  of  fraud.  The  return 
was  regular  on  its  face.  The  court  had 
jurisdiction  of  the  subject-matter,  and  ap- 
parently jurisdiction  of  the  person  of  ap- 

>  pellant.  The  false  return  was  not  pro- 
cured by  the  fraud,  collusion,  or  imposition 
of  the  plaintiff  or  his  [her]  attorneys  [in 
the  foreclosure  suit].  It  is  not  alleged 
that  either  knew  of  the  fact  that  there  had 
been  no  service  on  appellant.  The  allega- 
tions practically  present  this  question :  If, 
without  any  fraud,  or  any  act  on  the  part 

««f  a  party  to  an  action  or  his  attorney,  a 


return  Is  made  by  a  sheriff  showing  serv- 
ice, regular  on  its  face,  without  knowledge  ^ 
of  the  party  that  there  was  in  fact  no  serv-^ 
ice,  and  no  act  is  done*or  thing  said  to* 
mislead  the  sheriff,  is  it  an  imposition  or 
fraud  upon  the  court  to  present  such  sum- 
mons and  return  and  obtain  a  judgment 
upon  it,  and  is  it  a  charge  of  fraud  or  im- 
position upon  the  court  to  allege  that  the 
court  was  wrongfully  imposed  upon  by  such 
false  return,  and  was  thus  falsely  advised? 
The  whole  allegations  must  be  taken  to- 
gether, and  the  scope  and  theory  of  the  par* 
agraph,  as  we  construe  it,  is  that  the  court 
was  misled  by  a  false  return  of  the  sher- 
iff. The  court  had  a  right  to  rely  and 
act  upon  the  return.  It  imports  verity  to 
the  court.  The  sheriff  assumes  the  respon- 
sibility, in  taking  the  office,  of  seeing  to  it 
that  he  does  make  the  right  service.  Nichols 
V.  Nichols  (1884)  96  Ind.  433;  State  ez  rel. 
Robinson  v.  Leach  (1858)  10  Ind.  308; 
State  ex  rel.  Chapman  v.  Lines  (1853)  4 
Ind.  351. 

"If  this  were  not  true,  no  litigant  could 
ever  know  when  his  rights  were  adjudi- 
cated and  set  at  rest;  and,  to  the  end  thai 
the  party  may  be  made  whole,  an  action 
for  a  false  return  will  lie.  Splahn  ?.  Gil- 
lespie (1874)  48  Ind.  397;  Rowell  v.  Klein 
(1873)  44  Ind.  290,  15  Am.  Rep.  236. 

"If  it  be  said  that  the  amount  of  bond 
a  sheriff  is  required  to  give  might  not 
cover  the  damage  in  any  or  every  case,  it 
is  sufficient  to  say  that  that  is  a  legis- 
lative matter,  and  not  a  judicial  one." 

The  question  then  is,  does  the  ruling 
predicated  upon  the  principles  thus  stated, 
made  in  the  state  court  wherein  the  party 
has  been  duly  heard,  amount  to  a  denial  of 
due  process  of  law  within  the  meaning  of 
the  Federal  Constitution? 

This  court  has  recognized  the  difficulty 
of  satisfactorily  defining  in  general  terms 
which  shall  apply  to  all  cases  what  Lb  meant 
by  the  term  "due  process  of  law/'  and  the 
desirability  of  judicial  determination  upon 
each  case  as  the  question  arises.  Davidson 
V.  New  Orleans,  96  U.  S.  97,  24  L.  ed.  616. 
If  the  exercise  of  judicial  power  be  suche 
"as  the  settled  maxims  of  law  permit  and^ 
sanction,  and  under  such^safeguards  for  the  * 
protection  of  individual  rights  as  those 
maxims  prescribe  for  the  class  of  cases  to 
which  the  one  in  question  belongs,"  there 
has  been  no  deprivation  of  due  process  of 
law.  Cooley,  Const.  Lim.  7th  ed.  6(MI; 
Leigh  V.  Green,  193  U.  S.  79,  87,  48  L.  ed. 
623,  626,  24  Sup.  Ct.  Rep.  390.  And  this 
court,  speaking  by  Mr.  Chief  Justice  Fuller, 
in  Leeper  v.  Texas,  139  U.  S.  462,  468, 
35  L.  ed.  226,  227,  11  Sup.  Ct.  Rep.  577, 
said :  "Law  in  its  regular  course  of  admin- 
istration through  eourts  of  justice  is  due 
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process,  and  wben  secured  by  the  law  of  the 
state,  the  coiUBtitational  requirement  is  sat- 
isfied/' This  language  was  quoted  with  ap- 
proval in  Iowa  G.  R.  Co.  v.  Iowa,  160  U.  S. 
389,  393,  40  L.  ed.  467,  469,  16  Sup.  Ct. 
Rep.  344. 

In  the  present  ease  the  state  has  made 
provision  for  the  seirioe  of  process,  and  the 
original  party  in  the  foreclosure  proceed- 
ing did  all  that  the  law  required  in  the  is- 
sue of  and  attempt  to  serve  process;  and, 
without  fraud  or  collusion,  the  sheriff  made 
a  return  to  the  court  that  service  had  been 
duly  made.  The  duty  of  making  such  serr- 
ice  and  return  by  the  law  of  the  state  is 
delegated  to  the  sheriff,  and,  although  eon- 
trary  to  the  fact,  in  the  absence  of  any  at- 
tack upon  it,  the  court  was  justified  in  act- 
ing upon  such  return  as  upon  a  true  return. 
If  the  return  is  false,  the  law  of  the  state, 
as  set  forth  by  its  supreme  court,  permitted 
a  recovery  against  the  sheriff  upon  his 
bond.  We  are  of  the  opinion  that  this  sys- 
tem of  jurisprudence,  with  its  provisions  for 
safeguarding  the  rights  of  litigants,  is  due 
process  of  law.  It  may  result,  unfortu- 
nately, as  is  said  to  be  the  fact  in  this  case, 
that  the  recovery  upon  the  sheriff's  bond 
will  not  be  an  adequate  remedy,  but  statutes 
must  be  framed  and  laws  administered  so 
as  to  protect  as  far  as  may  be  all  litigants 
and  other  persons  who  derive  rights  from 
the  judgments  of  courts.  So  far  as  this 
record  discloses,  the  purchaser  at  the  sher- 
iff's sale  had  a  right  to  rely  upon  the  record, 
which  imported  terity  as  to  the  nature  of 
I,  the  service  upon  the  plaintiff  in  error.  If 
^this  were  not  true,  as  the  supreme  court  of 
*  Indiana  points  out,  there  would  be  no  pro- 
tection to  parties  who  have  relied  upon 
judicial  proceedings  importing  verity,  upon 
the  faith  of  which  rights  have  been  adjudi- 
cated and  value  parted  with.  In  a  case  of 
this  character  the  law  must  have  in  view, 
not  only  the  rights  of  the  defendant  who 
has  been  a  victim  of  a  false  return  on  the 
part  of  the  sheriff,  but  of  persons  who  have 
relied  upon  the  regularity  of  the  return  of 
officials  necessarily  trusted  by  law  with  the 
responsibility  of  advising  the  court  as  to 
the  performance  of  such  duties  as  are  here 
involved.  Were  the  law  otherwise,  titles 
might  be  attacked  many  years  after  they 
were  acquired,  where  the  party  had  been 
guilty  of  no  fraud,  and  had  acted  upon  the 
faith  of  judicial  proceedings  apparently 
perfect  in  every  respect. 

This  has  been  the  rule  of  law  applied  to 
a  similar  situation  in  the  courts  of  other 
states.  Gregory  v.  Ford,  14  Cal.  138,  73 
Am.  Dec.  639 ;  Stites  v.  Knapp,  Ga.  Dec.  pt. 
2,  p.  36:  Taylor  v.  Lewis,  2  J.  J.  Marsh. 
400,  19  Am.  Dec.  135;  Gardner  v.  Jenkins, 
14  Md.  68;   Smoot  T.  Judd,  184  Mo.  508, 


83  S.  W.  481 ;  Johnson  v.  Jones,  2  Neb.  126; 
Wardsboro  v.  Whitingham,  46  Vt  450;  Pres- 
ton V.  Kindrick,  94  Va.  760,  64  Am.  St.  Rep. 
777,  27  S.  £.  588.  And  see  in  this  connec- 
tion Walker  v.  Robbins,  14  How.  584,  585, 
14  L.  ed.  552;  Knox  Gounty  v.  Harshman, 
133  U.  B.  152,  156,  33  L.  ed.  586,  588,  10 
Sup.  Ci.  R«p.  257. 

Without  the  necessity  of  deciding  more 
in  the  present  case,  it  is  enough  to  say  that 
the  decision  of  the  supreme  court  of  Indi- 
ana, made  under  the  circumstances  detailed, 
did  not,  in  our  opinion,  deprive  the  plain- 
tiff in  error  of  due  process  of  law  within 
the  meaning  of  the  14th  Amendment. 

It  follows  that  the  judgment  of  the  Su- 
preme Gourt  of  Indiana  should  be  affirmed* 

Judgment  affirmed. 


(232  U.  S.  221) 

PRANK  N.  THOMAS,  Petitioner, 

V. 

CONRAD  H.  MATTHIESSEN. 

COBPORATIONS  (|  216*)--F0 REIGN  COBPOHA- 

TioNS  — •  Liability     of     Nonbbsidbnt 
Stockholdeb. 

1.  Af¥hfw  York  stockholder  in  an  Arizona 
corporation  formed  to  carry  on  business  in 
boia  Arizona  and  California,  who,  before 
incorporation,  signed  a  writing  reciting  the 
intent  of  the  subscribers  to  form  such  cor- 
poration for  the  purpose  of  acquiring  a  site 
m  California,  and  building  a  hotel  thereon, 
must  be  deemed  to  have  assented  to  be 
bound  by  the  provisions  of  Cal.  Civ.  Code, 
§  322,  making  each  stockholder  in  a  cor- 
poration, domestic  or  foreign,  doing  busi- 
ness in  the  state,  personally  liable  for  such 
proportion  of  the  corporate  debts  con- 
tracted while  he  is  such  stockholder  as  the 
amount  of  his  stock  bears  to  the  whole  sub- 
scribed, although  at  the  time  of  subscrib- 
ing he  agreed  with  the  company  that  he 
should  be  exempt  from  personal  liability, 
and  that  neither  the  corporation  nor  its 
officers  should  have  power  to  subject  him 
or  the  other  stockholders  to  it,  and  such 
exemption  was  expressed  also  in  the  cer- 
tificate of  incorporation. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  If  828-834:    Dec.  Dig.  §  216.«1 

COBPOBATIONS  (§  263*)— FOREIGN  CORPORA- 
TIONS —  Liability  of  Nonresideni 
Stockholder— Where  Enforceable. 

2.  The  personal  liability  of  a  nonresi- 
dent stockholder  of  a  foreign  corporation 
doing  business  in  California,  under  Cal. 
Civ.  Code,  §  322,  which  makes  him  individ- 
ually and  personally  liable  for  such  propor- 
tion of  the  corporate  debts  contracted  while 
he  is  such  stockholder  as  the  amount  of  his 
stock  bears  to  the  whole  subscribed,  and 
supposes  the  action  against  him  to  be 
brought  "upon  such  debt,"  may  be  enforced 

outside  of  the  California  courts. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
CenU  Dig.  ii  831.  1065;    Dec.  Dig.  fi  2C3.*] 


*For  other  cases  see  same  topic  &  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


1913. 


THOMAS  V.   MATTHIESSE37. 


SIS 


COBPOBATIONB    (|    215*)    —    LIABILITY    OF 

Stockholdbbs  —  Pbihcipal  DSBTOB  OB 

SUBSTT. 

3.  Liability  as  a  principal  debtor,  and 
not  as  surety,  is  wtiat  is  imposed  upon 
stockholders  of  corporations  doing  business 
In  California,  by  Cal.  Civ.  Code,  §  322, 
inaking  them  individually  and  personally 
liable  for  such  proportion  of  tht  corporate 
debts  contracted  while  they  are  such  stock- 
holders as  the  amount  of  their  stock  bears 
to  the  whole  subscribed. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Orat  DlB.  »  826-828.  845-848,  852,  854;    Dec.  Diff. 

i  a5.*3 

Banks  and  Banb:ino  (|  134*)— Debts  of 
Depositob— Application  of  Bank  De- 
posit. 

4.  Corporate  notes  are  not  discharged  ^o 

tanto  by  the  fact  that  the  corporation  has 

deposits  in  the  bank  that  holds  the  notes. 

nSd.   Note.— For  other  eases,  see  Banks   and 

Banking,  Gent  Die.  SI  858-874;  Deo.  Dig.  |  184.*] 

[No.  171.] 

Argued  January   10,   1914.     Decided   Feb- 
ruary 2,  1914. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  Judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Southern  District  of  New  York,  dis- 
missing the  complaint  in  a  suit  to  enforce 
the  statutory  liability  of  a  stockholder  in 
a  foreign  corporation.    Reversed. 

See  same  case  below,  113  C.  C.  A.  101, 
192  Fed.  495. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  Adams  Wheat  and  Philip 
Ashton  Rollins  for  petitioner. 

Messrs.  Arthar  C.  Rounds  and  Harold 
Otis  for  respondent. 


?. 


Mr.  Justice  Holmos  delivered  the  opinion 
«f  the  court: 

This  is  a  suit  by  a  citizen  of  California, 
the  holder  of  two  notes  made  in  California 
by  the  Wentworth  Hotel  Company,  to  re- 
cover from  a  stockholder  in  that  corpora- 
tion, a  citizen  of  New  York,  a  proportionate 
share  of  the  sums  due  upon  the  same.  The 
facts  as  agreed  and  found  are  as  follows: 
The  corporation  was  formed  under  the  laws 
of  the  territory  of  Arizona,  among  many 
other  things,  to  buy  and  sell  real  estate, 
*'to  build,  maintain,  operate,  and  carry  on, 
in  all  its  branches,  the  business  of  hotel 
keeping,"  and  to  build  or  purchase  gas  or 
elecrtric  works  in  Arizona  or  California, 
"both  for  its  use  in  the  hotel  business  and 
for  the  purpose  of  selling  and  disposing  of 
the  same."  The  principal  place  of  business 
in  Arizona  was  Tucson,  and  that  outside  of 
K  it  was  Los  Angeles,  California,  with  power 
§to  change  to  Pasadena,  in  that  state.  Be- 
•  fore  the  incorporation,  the  defendant,*re8id- 
Ing  In  New  York,  signed  a  writing  reciting  I 


the  intent  of  the  subscribers  to  form  a  cor- 
poration in  Arizona  for  the  purpose  of  ac- 
quiring a  portion  of  the  Oak  Knoll,  and 
building  a  first-class  hotel  thereon;  and  he 
ther^y  subscribed  for  a  certain  number  of 
shares.  Later  he  took  and  paid  for  one 
thousand  shares.  The  Oak  Knoll  is  near 
Pasadena,  in  California,  and  the  defendant 
and  his  associates  intended  the  corporation 
to  have  the  power  to  build  and  manage  a 
hotel  in  that  neighborhood,  and  expected 
that  it  would  do  so,  bat  Intended  their  lia- 
bility to  be  controlled  by  the  laws  of  Ari- 
zona. 

The  corporation  complied  with  the  laws 
of  California,  bought  the  land,  built  the 
hotel,  went  into  business,  and  finally  was 
adjudged  insolvent.  The  notes  in  question 
were  given  for  loans  to  the  company.  At 
the  time  of  subscribing  the  defendant  agreed 
with  the  company  that  he  should  be  exempt 
from  personal  liability,  and  that  neither  the 
corporation  nor  its  officers  should  have  pow- 
er to  subject  him  or  the  other  stockholders 
to  it.  Such  exemption  was  expressed  also 
in  the  certificate  of  incorporation.  But  by 
the  statutes  of  California  each  stockholder 
of  a  corporation  is  personally  liable  for  such 
proportion  of  the  debts  contracted  while 
he  is  such,  as  the  amount  of  his  stock  bears 
to  the  whole  subscribed,  and  the  liability  of 
each  stockholder  of  a  corporation  formed 
under  the  laws  of  any  other  state  or  terri- 
tory of  the  United  States,  but  doing  business 
in  California,  is  the  same.  Civil  Code,  I 
322.  The  courts  below  ruled  that  the  de- 
fendant could  not  be  held,  the  circuit  court 
of  appeals  citing  Risdon  Iron  k  Locomotive 
Works  V.  Fumess  [1906]  1  K.  B.  49,  75  L. 
J.  K.  B.  N.  S.  83,  54  Week.  Rep.  324,  93 
L.  T.  N.  S.  687,  22  Times  L.  R.  45,  11 
Com.  Gas.  35,  in  which  it  was  held  that  the 
law  of  California  could  not  impose  liability 
upon  an  English  shareholder  in  an  English 
corporation,  without  his  assent.  118  C.  C. 
A.  101,  192  Fed.  495. 

We  agree  that  without  authority  from^ 
the  stockholder  a  corporation  cannot  makeg 
him  answerable  in  a  way  not^contemplat-* 
ed  by  the  charter.  We  will  assume  for  pur- 
poses of  decision,  although  we  express  no 
opinion  upon  the  point,  that  a  provision 
for  doing  business  in  other  states  without 
any  express  reference  to  the  possible  differ- 
ence in  their  laws  would  not  be  enough  to 
change  the  rule.  But  a  provision  exempting 
the  stockholder  alongside  of  one  authoriz- 
ing the  doing  of  business  elsewhere  cannot 
be  taken  to  limit  the  latter  authority  to 
those  states  that  grant  a  like  exemption, 
or  be  deemed  an  attempt  to  override  the  law 
of  the  place  where  the  business  is  to  be  done. 
That  law  may  fail  to  operate  for  want  of 
power  over  the  person  sought  to  be  affected; 


*For  other  cases  see  same  topic  ft  I  xnniBaB  in  Dec.  ft  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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bat  the  oharter  leaTes  it  open  to  that  person 
to  come  in  under  it  by  assent.  If  the  law 
ol  California  forbade  a  foreign  corporation 
to  do  business  there  unless  all  the  stock- 
holders filed  a  written  assent  to  its  con- 
ditions, the  Arizona  charter  would  not  make 
such  an  agreement  void.  If  this  be  true, 
then  a  particular  stockholder  may  give 
such  assent  outside  of  the  instrument  of 
incorporation,  and  be  bound  by  it. 

In  this  case  the  defendant  expressed  in 
writing  his  wish  that  the  corporation  should 
set  up  a  hotel  in   California.     It  is  true 
that  he  also  desired  and  stipulated  that  he 
should  be  free  from  personal  charge.     But 
that  is  merely  the  not  infrequent  occurrence 
of  a  party  bringing  about  the  facts  and  at- 
tempting to  prohibit  their  legal  consequence 
to  which  we  lately  had  occasion  to  advert 
in  National  City  Bank  v.  Hotehkiss,  231 
IT.  S.  50, 56,  58  L.  ed.  — ,  34  Sup.  Ct.  Rep. 
20.    See  also  Butler  y.  Farmworth,  4  Wash 
C.C.  101, 103, 104,  Fed.  Cas.  No.  2,240.    This, 
of  course,  he  cannot  do.    In  such  cases  the 
only  question  is  which  of  two  inconsistent 
orders  is  the  dominant  command.    Here  the 
usual   prevalence  of  the  specific  over  the 
general  is  fortified  by  the  consideration  that 
the  building  and  carrying  on  of  the  Cali- 
fornia hotel  was  the  main  object  for  which 
the  parties  came  together.     When  the  de- 
10  fendant  authorized  that,  he  could  not  avoid 
Sthe  consequences  by  saying  that  he  did  not 
*  foresee  or  intend,  or  that  he  forbade*them. 
He  knew  that  California  had  laws,  and  he 
took  his  risk  of  what  they  might  be,  when, 
as  we  must  hold,  he  gave  his  assent  to  doing 
business  there.     We  cannot  interpret  his 
words  as  giving  merely  a  conditional  assent. 
We  follow  the  language  of  Finney  v.  Nel- 
son, 183  U.  8. 144,  46  L.  ed.  125,  22  Sup.  Ct. 
Rep.  52,  so  far  as  it  sanctions  the  views 
that  we  have  expressed.     See  also  Thomas 
T.  Wentworth  Hotel  Co.  158  Cal.  275,  280, 
139  Am.  St.  Rep.  120,  110  Pac.  942. 

There  remains  only  the  question  whether 
the  liability  is  of  a  kind  that  will  be  en- 
forced outside  of  the  California  courts. 
Analysis  on  this  point  often  is  blurred  by 
the  vague  statement  that  the  liability  is 
''contractual."  An  obligation  to  pay  money 
generally  Is  enforced  by  an  action  of  as- 
sumpsit, and  to  that  extent  is  referred  to  a 
contract,  even  though  it  be  one  existing  only 
by  fiction  of  law.  But  such  obligations 
when  imposed  upon  the  members  of  a  cor- 
poration may  vary  very  largely.  The  incor- 
poration may  create  a  cliartared  partnenhip 


the  members  of  which  are  primary  oontrao-- 
tors,  or  it  may  go  no  farther  than  to  impose- 
a  penalty;  or  again,  it  may  create  a  second- 
ary remedy  for  a  debt  treated  as  that  of  the 
corporation  alone,  like  the  right  to  attach 
the  corporation's  real  estate;  or  the  liability 
may  be  inseparable  from  the  local  proced- 
ure;  or  ^e  law  may  be  so  ambiguous  as 
to  leave  it  doubtful  whether  the  liability  is- 
matter  of  remedy,  and  local,  or  creates  a 
contract  on  the  part  of  the  members  that 
will  go  with  them  wherever  they  are  found. 
McClaine  v.  Rankin,  197  U.  S.  154,  161  49- 
L.  ed.  702,  706,  26  Sup.  Ct.  Rep.  410,  3^ 
Ann.  Cas.  500;  Christopher  v.  Norvell,  201 
U.  8.  216,  225,  226,  50  L.  ed.  732,  736,  26 
Sup.  Ct.  Rep.  502,  6  Ann.  Cas.  740.    In  the 
present  case  we  think  that  there  can  be  no 
doubt  of  the  meaning  of  the  California  stat- 
ute.   It  reads :     ''Each  stockholder  of  a  cor- 
poration  is  individually  and  personally  lia- 
ble for  such  proportion  of  its  debts  andv 
liabilities,"  etc.,  as  we  have  stated,  and  sup- 
poses the  action  against  him  to  be  brought 
"upon  such  debt."  Civil  Code,  §  322.    Thia^. 
means  that  by  force  of  the  statute,  if  the^ 
corporation  incurs  a  debt  within  the*ju-* 
risdiction,  the  stockholder  is  a  party  to  it, 
and  joins  in  the  contract  in  the  proportion 
of  his  shares.     And  while  the  statutes  of 
California  cannot  force  an  agent  upon  a 
foreign  principal,  still,  if  he  has  created 
such  an  agency  in  advance,  he  has  come 
within  the  jurisdiction  by  his  agent,  as  in 
other  cases  of  contract  made  within  a  state 
from  outside,  and  will  be  bound.    Flash  v. 
Conn,  109  U.  S.  371,  27  L.  ed  966,  3  Sup. 
Ct.  Rep.  263;  Whitman  v.  National  Bank, 
176  U.  8.  559,  44  L.  ed.  587,  20  Sup.  Ct. 
Rep.  477. 

The  defendant  was  a  principal  debtor. 
Hyman  v.  Coleman,  82  Cal.  650,  16  Am.  St. 
Rep.  178,  23  Pac.  62.  The  fact  that  the 
corporation  had  deposits  in  the  banks  that 
held  the  notes  did  not  discharge  the  notes 
pro  tanto.  Strong  v.  Foster,  17  C.  B.  201,. 
25  L.  J.  C.  P.  N.  8.  106,  4  Week.  Rep.  151; 
National  Mahaiwe  Bank  v.  Peck,  127  Mass. 
298,  34  Am.  Rep.  368.  The  judgment  must 
be  reversed,  and  judgment  entered  for  the 
plaintiff  on  the  agreed  facts. 

Judgment  reversed. 

The  CHnar  Justice  dissents. 

Mr.  Justice  Hughes  took  no  part  in  tha 
decision. 


FOLLOWING  AEE  MEMORANDA 


OF 


CASES  DISPOSED  OF  AT  OOTOBBK  TEEM,  1913, 

WITHOUT  oruaoim  Am  wot  vawkub  ob  otbbbwisb  disposxd  of  ni  tu  idbiov. 


BX  FABTC:     IH  THE  MATTBB  OF  ASBBTB  COI-- 

fjXTTiKO  CoMPAKT,  Petitioner.     [No.  — , 

Original.] 

Motion  for  leave  to  file  petitions  for 
Writs  of  Mandamus  or  Certiorari.^ 

Sea  same  case  below,  npon  first  writ  ox  er- 
«or.  117  a  a  A.  190,  198  Fed.  82.  upon 
aecond  writ  of  error,  128  a  a  A.  490,  205 

Fed.  362.  J  , 

Messrs.  Ferdinanl  E.  M.  Bullowa  and 

fiiehard  S.  Harvey  for  petitioner. 

No  counsel  appeared  for  respondent. 

Oetobtf  20,  1913.    Denied. 


IW    THE    MaTTKB    of    YOUHG, 

SicTTHB,    Field     CJompawt,    Petitioner. 

[No.  — ,  Original.] 

Motion  for  leave  to  file  petition  for  a 
Vfni  of  Mandamus. 

Messrs.  A.  R.  Jackson  and  Morti- 
flser  C.  Rhone  for  petitioner. 

No  counsel  appeared  for  respondent. 

October  20,  1918.    Denied. 


The    Glewwood    Lioht  &   Watob    Com- 
pany, Appt.,  V.  The  Town  of  Glenwood 
Spbings.     [No.  675.] 
Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  —  L.  R.  A.  (N.  S.) 
— .  121  C.  C.  A.  88,  202  Fed.  678. 

Messrs.  W.  H.  Bryant,  George  L.  Nye,  and 
William  P.  Malbum  for  appellant. 
Mr.  John  A.  Rush  for  appellee. 
October  27,  1913.  Per  Owriam:  Appeal 
dismissed  for  want  of  jurisdiction.  Press 
Pub.  Co.  V.  Monroe,  164  U.  S.  105,  111,  112, 
41  L.  ed.  367,  369,  17  Sup.  Ct.  Rep.  40;  De- 
fiance Water  Co.  v.  Defiance,  191  U.  S.  184, 
191.  48  L.  ed.  140,  143,  24  Sup.  Ct.  Rep.  63; 
Shulthis  V.  McDougal,  225  U.  S.  561,  56 
L.  ed.  1205,  32  Sup.  Ct.  Rep.  704;  Joplin 
V.  Southwest  Missouri  Light  Co.  191  U.  S. 
150,  157,  48  L.  ed.  127,  130,  24  Sup.  Ct. 
Rep.  43;  Knoxville  Water  Co.  v.  Knoxville, 
200  U.  S.  22,  50  L.  ed.  353,  26  Sup.  Ct.  Rep. 
224;  Swope  T.  Lsffingwell,  105  U.  S.  3,  4,  26 
L.  ed.  939. 


Chables  Anderson,  Petitioner,  v.  William 
H.  MoTEB,  Warden  of  the  United  States 
Penitentiary  at  Atlanta  Ga.    [No.  — .] 
Motion  for  leave  to  file  petition  for  Writ 

of  Certiorari  to  the  United  States  Circuit 

Court  of  Appeals  for  the  Fifth  Circuit,  and 

to  proceed  in  forma  pauperis. 


Chino  Lee,  Plaintiff  in  Error,  v.  United 
States.    [No.  153.] 
In  Error  to  the  Supreme  Court  of  the 

lir^;"cii:^ori^  a  a  a.  its.  203  I  Philippine  lsl«.d. 


Fed.  881. 

Mr.  Lamar  Hill  for  petitioner. 
No  counsel  appeared  for  respondent. 
October  27,  1913.     Denied. 


Gael  Oliver,  Plaintiff  in  Error,  v.  State 

OF  Texas.     [No.  — .] 

Motion  for  leave  to  docket  cause  and  pro- 
ceed in  forma  pauperie, 

Mr.  C.  H.  Smith  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

October  27,  1913.    Denied. 


See  same  case  below,  20  Philippine,  596. 

Mr.  A.  D.  Gibbs  for  plaintiff  in  error. 

Mr.  Assistant  Attorney  General  Dcnison 
for  defendant  in  error. 

October  27,  1913.  Per  Curiam:  Judg- 
ment affirmed.  Mugler  v.  Kansas,  123  U, 
S.  623,  669-663,  31  L.  ed.  205,  209-211,  8 
Sup.  Ct.  Rep.  273;  Holden  v.  Hardy,  169 
U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383;  Louisville  A  N.  R.  Co.  v.  F.  W.  Cook 
Brewing  Co.  223  U.  S.  70,  82,  56  L.  ed.  355, 
358,  32  Sup.  Ct.  Rep.  189 ;  Prfce  v.  United 
Pltates,  165  U.  S.  811.  41  L.  cd.  727, 17  Sup. 
I  Ct.  Bep.  866. 
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Hknby  C.  Kino,  Appellant,  ▼.  U.  B.  Bus- 
kirk,  Trustee,  et  al.     [No.  684.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  tlM  Fourth  Circuit. 
iSee  same  case  below,  116  C.  C.  A.  119. 196 

Fed.  299. 

Mr.  Maynard  F.  Stiles  for  appellant. 

Messrs.  Frank  Cox  and  W.  R.  Lilly  for 
appellee. 

October  27,  1913.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  Fay  v. 
Crozer,  217  U.  S.  455,  466,  64  L.  ed.  837, 
30  Sup.  Ct  Rep.  668;  Farrell  ▼.  O'Brien 
(O'Callaghan  ▼.  O'Brien)  199  U.  S.  100, 
60  L.  ed.  107,  26  Sup.  Ct.  Rep.  727;  Waters- 
Pierce  Oil  Co.  V.  Texas,  212  U.  S.  112,  117, 
138,  63  L,  ed.  431,  434,  29  Sup.  Ct.  Rep. 
227. 


Oct.  fERu^ 


M.  V.  EiBKPATBiOK,  Appellant,  v.  Wtatt 
A.  Habnisbebgeb,  Trustee,  etc.  [No. 
516.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Georgia. 

Mr.  Samuel  H.  Mjeri  for  appellant 

Mr.  Wm.  H.  Fleming  for  appellee. 

November  8,  191S.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Mer- 
ritt  V.  Bowdoin  College,  169  U.  S.  651,  556, 
42  L.  ed.  860,  852,  18  Sup.  Ct.  Rep.  416. 


Atchison,  Topeka,  ft  Saitta  F«  Railway 

CoECPAiTT  et  al.,  AppelUnta,  ▼.  Unitsd 
STATica  et  al.    [No.  639.] 

Appeal  from  the  United  States  Commerce 
Court. 

See  same  case  below,  203  Fed.  66. 

Messrs.  Robert  Dunlap  and  C.  W.  Dur- 
brow  for  appellants. 

Messrs.  Blackburn  Esterline,  William  E. 
Lamb,  and  P.  J.  Farrell  for  appellees. 

November  3,  1913.  Per  Curiatn:  Decree 
affirmed  on  the  authority  of  Illinois  C.  R. 
Co.  ▼.  Interstate  Commerce  Commission,  20G 
U.  S.  454,  51  L.  ed.  1133,  27  Sup.  Ct.  Rep. 
700,  and  cases  cited;  Interstate  Commerce 
Commission  ▼.  Chicago,  R.  I.  &  P.  R.  Co. 
218  U.  S.  88,  110,  64  L.  ed.  946,  967,  30  Sup. 
Ct.  Rep.  661;  Proctor  &  G.  Co.  ▼.  United 
States,  226  U.  S.  282,  297,  298,  66  L.  ed. 
1091,  1096,  1097,  32  Sup.  Ct.  Rep.  761;  In- 
terstate Commerce  Commission  ▼.  Louis- 
ville ft  N.  R.  Co.  227  U.  S.  88,  91,  67  L.  ed. 
431,  433,  83  Sup.  Ct.  Rep.  185. 


JOHW  RONBT  et  al..  Plaintiffs  In  Error,  v. 

H.  J.  Van  Ness.     [No.  688.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

See  same  case  below,  160  CaL  131,  116 
Pac.  892. 

Mr.  A.  E.  Bolton  for  plaintiffs  in  error. 
Mr.  Theodore  A.   Bell  for  defendant  in 
•rror. 


November  3,  1913.  Per  Curiam,  Dis- 
missed for  the  want  of  jurisdiction.  U. 
S.  Rev.  Stat.  §  1008,  U.  S.  Comp.  Stat.  1901, 
p.  716;  Allen  v.  Southern  P.  R.  Co.  173  U. 
S.  479,  484,  43  L.  ed.  776,  776,  19  Sup.  Ct. 
Rep.  618;  Aspen  Min.  ft  Smelting  Co.  v. 
Billings,  160  U.  S.  31,  36,  37  L.  ed.  986, 
988,  14  Sup.  Ct  Rep.  4;  Scarborough  v. 
Pargoud,  108  U.  8.  667,  27  L.  ed.  824,  % 
Sup.  Ct  Rep.  877. 


Pacifio  Cbeosotino  Company,  Plaintiff  la 
Error,  v.  United  States.     [No.  520.] 
In   Error  to  the  United   States   Circuit 

Court  of  Appeals  for  the  Ninth  Circuit 
See  same  case  below,  116  C.  C.  A.  50,  196 

Fed.  35. 
Mr.  George  E.  de  Skiguer  for  plaintiff  in 

error. 

The  Solicitor  General  for  defendant  in 
error. 

November  3,  1913.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  An- 
glo-Californian  Bank  ▼.  United  States,  176 
U.  S.  37,  44  L.  ed.  64,  21  Sup.  Ct  Rep.  19; 
McFadden  v.  United  Stites,  213  U.  S.  288, 
294,  53  L.  ed.  801,  802,  29  Sup.  Ct  Rep.  490. 


John  Zelleb,  Plaintiff  in  Error,  ▼.  Stati 

OP  New  Jebset.    [No.  413.] 

In  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  State  of  New  Jersey. 

See  same  case  below,  83  N.  J.  Law,  666, 
—  L.  R.  A.  (N.  S.)  — ,  85  AtL  237. 

Messrs.  Gilbert  Collins  and  Marshall 
Van  Winkle  for  plaintiff  in  error. 

Messrs.  Edmund  Wilson,  Robert  H.  M. 
Carter,  and  Pierre  P.  Garven  for  defendant 
in  error. 

November  3,  1913.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Hurta- 
do  V.  California,  110  U.  S.  516,  28  L.  ed. 
232,  4  Sup.  Ct.  Rep.  Ill,  292;  Maxwell  v. 
Dow,  176  U.  S.  581,  584,  44  L.  ed.  697,  598, 
20  Sup.  Ct  Rep.  448,  494;  Twining  v.  New 
Jersey,  211  U.  S.  78,  53  L.  ed.  97,  29  Sup. 
Ct  Rep.  14;  Farrell  v.  O'Brien  (O'Callaghan 
V.  O'Brien)  199  U.  S.  89,  100,  60  L.  ed.  101, 
107,  25  Sup.  Ct  Rep.  727. 


WnxiAM  S.  LovELL,  as  Trustee  in  Bank- 
ruptcy, etc..  Plaintiff  in  Error,  v.  Herbt 
Hbntz  &  Company  et  al.    [No.  221.] 
In  Error  to  the  United   States   Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

See  same  case  below,  113  0.  C.  A.  48, 192 
Fed.  762. 

Messrs.  H.  Generes  Dufour  and  Walker 
Percy  for  plaintiff  in  error. 

Mr.  Phelan  Beale  for  defendants  in  er- 
ror. 

November  3,  1913.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Lot- 
ell  V.  Newman,  227  U.  S.  412,  57  L.  ed.  677, 
33  Sup.  Ct  Rep.  375. 


laia. 
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tBE    MiSSOUBI,     Ka^ZSAB    &    XSZAS     RAIL- 
WAY Company  or  Texas,  Plaintiff  in  Er- 
ror, V.  OuvEB  Ljctot.     [No.  44.] 
In  Error  to  the  Court  of  Civil  Appeals  for 

the  Fifth  Supreme  Judicial  DiBtricI  of  the 

State  of  Texas. 
iSee  same  case  below,  —  Tex.  OIt.  App. 

— ^  135  S.  W.  666. 
Messrs.  James  Hagermaa  and  Joseph  M. 

Biyson  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

NoYember  10,  1918.  Per  Ouriafn:  Dis- 
missed for  want  of  jurisdiction  on  the  au* 
thority  of  Missouri,  K.  dc  T.  R.  Co.  ▼.  May, 
104  U.  8.  267«  48  L.  ed.  071,  24  Sup.  €?t. 
Rep.  638.  

C.  F.  Easton,  Receiver,  etc.*  Plaintiff  in 

Error,  v.  Chicago  Hotel  Company  et  al. 

[No.  436.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Washington. 

Mr.  Stephen  A.  Keenaa  for  plaintiff  in 
error. 

Messrs.  Aldis  B.  Browne,  Alexander  Brit- 
ton,  Charles  W.  Dorr,  and  Evans  Browne 
for  defendant  in  error. 

November  17,  1913.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  on  the  au- 
thority of  United  States  v.  Congress  Constr. 
Co.  222  U.  8.  199,  56  L.  ed.  163,  32  Sup.  Ot. 
Bep.  44;  Fore  River  Shipbuilding  Co.  t. 
Hfl^g,  219  U.  S.  175,  66  L.  ed.  163,  31  Sup. 
Ct.  Rep.  186;  Louisville  Trust  Co.  v.  Knott, 
191  U.  S.  225,  48  L.  ed.  159,  24  Sup.  Ct. 
Rep.  119;  Smith  v.  McKay,  161  U.  S.  855, 
40  L.  ed.  731,  16  Sup.  Ct.  Rep.  490. 


Messrs.  William  H.  Field  and  Bernard 
Flexner  for  plaintiffs  in  error. 

Mr.  J.  M.  Chilton  for  defendants  in  error. 

November  17,  1913.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  Mt.  Pleas- 
ant V.  Beckwith,  100  U.  S.  531,  25  L.  ed. 
703;  Kelly  v.  Pittsburgh,  104  U.  S.  80,  26 
L.  ed.  659;  Castillo  v.  McConnico,  168  U.  S. 
674,  42  L.  ed.  622,  18  Sup.  Ct.  Rep.  229. 


Ex   PABTE:      In   THB    MaTTIS   or   AUEUOk 

Capo,  Petitioner.    [No.  8,  Original.] 

On  petition  for  Writ  of  Mandamus. 

Messrs.  F.  K.  Dexter  and  F.  D.  McKen- 
mey  for  petitioner. 

Messrs.  Malcolm  Donald,  Charles  Hart- 
Bsll,  and  M.  Rodriguez-Serra  for  respondent. 

November  17,  1913.  Per  Curiam:  The 
rule  to  show  cause  hitherto  allowed  is  dis- 
charged, and  the  petition  for  the  allowance 
of  the  Writ  of  Mandamus  is  dismissed,  and 
the  prayer  for  writ  consequently  denied. 
Ex  parte  Harding,  219  U.  S.  363,  65  L.  ed. 
252,  37  L.R.A.(N.S.)  392,  31  Sup.  Ct.  Rep. 
824.  

Kew  Ix)T7T8Villb  Jocket  Clitb  et  al., 
Plaintiffs  in  Error,  v.  Crrr  or  Oakdale 
et  al.  [No.  91;  and  Lsnnox  Land  Com- 
PAirr,  Plaintiff  in  Error,  v.  Crnr  or  Oak- 
dale  et  al.  [No.  10]. 
Tn  Error  to  the  Court  of  Appeals  of  the 

State  of  Kentucky. 
See  same  case  below,  137  Ky.  484,  125  S. 

W.  1069,  extended  opinion  -—  Ky.  — ,  127 

B.  W.  538. 


Matob  Ain>  Aldermen  op  the  Citt  op 

ViCKSBUBO,    Appellants,    v.    Vicksbxtbo 

Wateb  Wobks  Company.    [No.  3.] 

Appeal   from  the  Circuit  Court  of  the 

United  States  for  the  Southern  District  of 

Mississippi. 

Messrs.  T.  C.  Catchings,  0.  W.  Catchings» 
and  George  Anderson  for  appellants. 

Messrs.  Joseph  Hirsh  and  J.  C.  Bryson 
for  appellee. 

December  1,  1913.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction,  upon  tho 
authority  of  Bayard  v.  Lombard,  9  How» 
530,  13  L.  ed.  245;  Payne  v.  Niles,  20  How. 
219,  15  L.  ed.  895 ;  Indiana  Southern  R.  Co. 
T.  Liverpool,  h,  kQ,  Ins.  Co.  109  U.  S.  168, 
27  L.  ed.  895,  3  Sup.  Ct.  Rep.  108,  and  cause 
remanded  to  the  district  court  of  the  United 
States  for  tho  southern  district  of 
ippL 


Jacob  Qlos  et  al.,  Plaintiffs  in  Error,  v* 
William  L.  O'Connell,  County  Treas- 
urer, etc,  et  al.     [No.  332.] 
In  Error  to  the  Supreme  Court  of  tho 

State  of  Illinois. 
See  same  case  below,  255  111.  49,  99  N.  E. 

74. 

Jacob  Glos,  Emma  J.  Glos,  Adam  S.  Glos» 
August  A.  Timke,  and  D.  Arnold,  Plaintiffs 
in  Error  pro  tese. 

Mr.  George  Gillette  for  defendants  in  er- 
ror. 

December  1,  1913.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction  on  the 
authority  of  Glos  v.  Chicago,  226  U.  8. 
599,  57  L.  ed.  875,  33  Sup.  Ct  Rep.  112,  and 
the  authorities  there  cited. 


William  Rabb,  Plaintiff  in  Error,  t.  Stats 

or  Louisiana.    [No.  48.] 

In  Error  to  the  Criminal  District  Court 
of  the  Parish  of  Orleans,  State  of  Louisiana. 

Mr.  Paul  A.  Sompayrac  for  plaintiff  in 
error. 

Mr.  Ruifin  G.  Pleasant  for  defendant  is 
error. 

December  1,  1913.  Per  Curiam:  Af- 
firmed, with  costs,  upon  the  authority  of 
Foppiano  v.  Speed,  199  U.  S.  501,  50  U 
ed.  288,  26  Sup.  Ct.  Rep.  188. 


ai8 


84  SUPREME  OOUBT  REPOBTER. 


OOT.   TEBHt 


Ex  PARTE:  In  the  Mattes  of  Banco  Tnr- 
RiTOBiAi.  T  Agbioola  db  Puebto  Rigo  and 
the  Banco  Commercial  de  Puerto  Rico, 
trustees^  PetitionerB.  [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for  Writ 

of  Certiorari.    See  same  case  below,  7  Porto 

Rico  Fed.  Rep.  — b 

Messrs.  Francis  H.  Dexter  and  Frederic 
D.  McKenney  for   petitioners. 
No  counsel  appeared  for  respondents. 
December  1,  1913.     Denied. 


Jos  Dabset,  Plaintiff  in  Error,  t.  State 

OF  Geobqia.     [No.  94.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Georgia.  See  same  case  below,  186 
Ga.  601,  71  S.  E.  661. 

Mr.  John  Randolph  Cooper  for  plaintiff 
in  error. 

Mr.  Thomas  S.  Felder  for  defendant  in 
error. 

December  8,  1913.  Per  Ouriam:  Dis- 
missed for  want  of  Jurisdiction.  Heike  t. 
United  States,  217  U.  S.  423,  54  L.  ad.  821, 
80  Sup.  Ct.  Rep.  639. 


borough,  228  U.  S.  672,  57  L.  ed.  1018, 
33  Sup.  Ct.  Rep.  706;  Adams  v.  Russell, 
229  U.  S.  368,  57  L.  ed.  1226,  33  Sup. 
Ct.  Rep.  846  and  authorities  there  cited; 
Hamblin  ▼.  Western  Land  Co.  147  U.  8. 
631,  37  L.  ed.  267,  13  Sup.  Ct.  Rep.  358; 
Doming  v.  Carlisle  Packing  Co.  226  U.  S. 
102,  67  L.  ed.  140,  33  Sup.  Ct.  Rep.  80; 
De  Beam  y.  De  Beam,  225  U.  S.  696,  57 
L.  ed.  1261,  32  Sup.  Ct  Rep.  834. 


ATLAimo  Coast  Link  Railboad  Ooicpaht, 

Plaintiff  in  Error,  t.  Jamkb  A.  Mnxm. 

[No.  688.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  South  Carolina.  See  same  case  be* 
low,  00  S.  0.  249,  73  S.  B.  71, 1  N.  O.  O.  A. 
447. 

Messrs.  P.  A.  Willoox  and  Frederic  D. 
McKenney  for  plaintiff  in  error. 

Mr.  L.  D.  Jennings  for  defendant  in  er- 
Tor. 

December  8,  1913.  Per  Curiam:  Judg- 
ment affirmed  with  costs,  on  authority  of 
Chicago,  B.  &  Q.  R.  Co.  ▼,  McGuire,  219  U. 
8.  649,  66  L.  ed.  828,  81  Sup.  Ct.  Rep.  269. 


Louis  Eux  Joseph  Hsnbt  de  OaziAbd  db 
LiiASSAO  OE  Beabn,  etc..  Plaintiff  in  Er- 
ror, ▼.  PiEBBE  DE  Beabn  [No.  668] ;  and 
Louis  Elib  Joseph  Hfimrr  de  Galabd  de 
Bbassao  de  Bbabn,  etc..  Plaintiff  In 
Error,  ▼.  Francois  de  Beabn  [No.  669] ; 
and  Louis  Elie  Joseph  Henbt  de  Gait 
ARD  DB  Bbassac  DE  Bbabn,  etc.  Plaintiff 
in  Error,  v.  Odon  de  Beabn  [No.  660]; 
and  Louis  Elie  Joseph  Henbt  de  Galabd 
DE  Bbassao  de  Beabn,  etc.,  Plaintiff  in 
Error,  t.  Jean  Baftiste  Chaumet  [no. 
661.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Maryland.  See  same  case  below, 
119  Md.  418,  86  All.  1049. 

Mr.  Maurice  L6on  for  plaintiff  in  error. 

Messrs.  J.  Kemp  Bartlett  and  Edgar 
Allan  Pee  for  defendants  in  error. 

December  8,  1913.  Per  Curiam:  Dis- 
missed for  the  want  of  jurigdictton.  Eustis 
T.  Bowles,  150  U.  S.  361,  37  L.  ed.  1111, 
14     Pup.     rt.     Hop.     131;     Wood     v.     Che«- 


Pabis  &  Gbbat  Nobthebk  Raiiboao  Com- 
pany, Plaintiff  in  Error,  v.  Mbs.  Geobgia 
Boston  et  al.  [No.  272.] 
In  Error  to  the  Court  of  Civil  Appeals 
for  the  Sixth  Supreme  Judicial  District  of 
the  State  of  Texas.     See  same  case  below, 
—  Tex.  Civ.  App.  — ,  142  S.  W.  944. 

Messrs.  W.  F.  Eyans  and  Edgar  Wright 
for  plaintiff  in  error. 

Mr.  Fred  B.  Rhodes  for  defendants  in 
error. 

December  16,  1913.  Judgment  affirmed 
with  costs  and  interest  by  an  aquailj  di- 
vided court. 


Wasrinqton    Dbedging    ft    Impbovemext 

C6MPANT,  Plaintiff  in  Error,  v.  State  of 

Wasrinqton,  E.  V.  Bussell,  et  al.  [No. 

127.] 

In  Error  to  the  Supreme  Court  oi  the 
•State  of  Washington.  See  same  case  below, 
63  Wash.  346,  101  Pae.  884. 

Mr.  W.  F.  Hays  for  plaintiff  in  error. 

Messrs.  Alfred  Battle  and  George  B. 
Cole  for  defendants  in  error. 

December  16,  1913.  Per  Curiam:  Dis- 
missed for  want  of  Jurisdiction.  Eustis 
V.  Bolles,  160  U.  8.  361,  37  L.  ed.  1111, 
14  Sup.  Ct.  Rep.  131;  Preston  t.  Chicago, 
226  U.  8.  447,  460,  67  L.  ed.  293,  296,  33 
Sup.  Ct.  Rep.  177;  Wood  v.  Chesborouc^, 
228  U.  S.  672,  677,  67  L.  ed.  1018,  1020, 
33  Sup.  Ct.  Rep.  706;  Deming  y.  Car- 
lisle Packing  Co.  226  U.  S.  102,  67  L.  ed. 
140,  33  Sup.  Ct  Rep.  80;  Standard  Oil 
Co.  ▼.  Missouri,  224  U.  S.  271,  287,  66  L. 
ed.  760,  769,  82  Sup.  Ct.  Rep.  406,  Ann 
Cas.  1913  D,  936. 


John  E.  Heayncb  et  al..  Plaintiffs  in  Error, 
T.  Citt  of  Elkins.  [No.  103.] 
In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia.  See 
same  case  below,  69  W.  Va.  255,  —  L.B.A. 
(N.S^  — ,  71  S.  B.  184,  Ann,  Cas.  191SA, 
653. 

Mr.  James  A.  Bent  for  plaintiffs  in  orror. 

Mr.  R.  H.  Allen  for  defendant  in  error. 

December  16,  1913.  Per  Curiam:  Judg- 
ment affirmed  with  costs.  Schaefer  r. 
Werling,  188  U.  S.  516,  47  L.  ed.  670,  23 
Sup.  Ct.  Rep.  449:  Detroit  ▼.  Parker,  181 
U.  S.  399,  46  L.  ed.  917,  21  Sup.  Ct.  Rep 
«24. 
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Ik    TBI    ICATICB    or    AOOLFH 

GsDcsiifGn,     Petitioner.       [No.     — , 
Original.] 

Motion  for  leave  to  file  a  petition  for 
Writ  of  Habeas  Corpus. 
Mr.  George  F.  Curtis  for  petitioner. 
The  Solicitor  General  for  respondent. 
December  15,  1913.    Denied* 


In  ths  matteb  or  Jonas 
JoNXS,  Petitioner.  [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for  Writ 

d  Habeas  Corpus. 
Messrs.  W.  L  Cmce  and  A.  C.  Cruoe  for 

petitioner. 
The  Solicitor  General  for  respondent. 
December  22,  1913.    Denied. 


PiJtKKB-WASRiAGTON    CoicPANT,    Plaintiff 

in  Error,  ▼.  Habqld  Cbambb,  a  Minor,  etc. 

[No.  449.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois. 

Messrs.  Henry  R.  Rathbone,  P.  H.  Cullen, 
Thomss  T.  Fauntleroy,  and  Shepard  Bar- 
clay for  plaintiff  in  error. 

Mr.  Michael  P.  Gallagher  for  defendant 
n  error. 

January  6,  1914.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  Union 
^Rrust  Co.  T.  Westhus,  228  U.  S.  519,  57 
L.  ed.  947,  33  Sup.  Ot  Rep.  593. 


Jahbs  H.  Oookins,  Petitioner,  t.  Adelaidi 

MiLLEB  Buck  and  Horace  J.  Miller,  [No. 

,  Original.] 

Petitioner  for  Writ  of  Error. 

Messrs.  Samuel  8.  Mehard  and  Haryey 
A.  Miller  for  petitioner. 

Messrs.  John  S.  Ferguson  and  Joseph  N. 
Ufanan  for  respondent. 

January  5,  1914.    Denied4 


Xhrrm   States,   Petitioner,   t.   NiFiBflniO 

Mines  Compant.    [No.  709.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  124  O.  O.  A*  818, 
206  Fed.  481. 

The  Solicitor  General  and  Mr.  Assistant 
Attorney  General  Harr  for  petitioner. 

Mr.  George  F.  Hurd  for  respondent. 

October  20,  1913.    Granted. 


James  Snc,  Petitioner,  t.  Wxluam  Eden* 

BOBN  [No.  711] ;  and 
Thomas  P.  Aldeb,  Petitioner,  t.  William 

Edenbobn  [No.  712.] 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Theron  G.  Strong  for  petitioners. 

Mr.  Martin  W.  Littleton  for  respondents 

October  20, 1913.    Granted* 


Pbtbb  W.  Rehbd,  Receiver,  etc.,  Petitioner 

▼.    Coal    ft    Ibon    Railway    Company. 

[No.  678.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

See  same  case  beiow,  120  C.  C.  A.  155, 
204  Fed.  859. 

Mr.  Fred  O.  Blue  for  petitioner. 

Mr.  B.  M.  Ambler  for  respondent. 

October  20,  1913.     Denied. 


Toledo,  St.  Loms,  &  Westebn  Railboad 

Company,   Petitioner,   ▼.   Anna   Psben- 

OHio.    [No.  617.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  123  O.  CL  A.  540, 
206  Fed.  47Z 

Messrs.  Clarence  Brown  and  C.  E.  Pope 
for  petitioner. 

Mr.  John  L.  Flannigan  for  respondent. 

October  20,  1913.     Denied. 


Cadillao  Motob   Cab   Co.,  Petitioner,  t. 

Geobgb  W.  Rat,  Judge,  etc.     [No.  036.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Otto  Kirohner  for  petitioner. 

Mr.  Andrew  J.  Nellis  for  respondent. 

October  20,  1913.    Denied. 


Allen   H.   Walkeb,   Petitioner,   t.   Iowa 

Centbal  Railway  Compant  et  al.    [Na 

694.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  121  a  CL  A.  579, 
203  Fed.  685. 

Mr.  Frank  W.  Hackett  for  petitioner. 

Mr.  W.  H.  Bremner  for  respondenti, 

Oetober  20,  1913.     Denied. 
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Dor.  TljJU^ 


PAcmo  LivwTOOK  CoMPAWY,  Petitioner,  v. 

8ILYIES  RrVTBB  IBBIOATION  COMPAWY  et  al. 

[No.  695.] 

Petition  for  a  writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Cireuit  See  same  case  below,  119 
CCA.  513,  200  Fed.  487. 

Messrs.  Edward  F.  Treadwell,  Wirt 
Minor,  Aldis  B.  Browne,  Alex.  Britton,  and 
Evans  Browne  for   petitioner. 

No  counsel  appeared  for  respondents. 

October  20,  1913.     Denied. 


FBANas  P.  B.  Sands,  Petitioner,  ▼.  Hkh- 
BIETTA  S.  Andebson.     [No.  698.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia.   See  same  case  below,  40  App.  D.  a  447. 
Mr.  Francis  P.  B.  Sands  for  petitioner. 
Mr.  Frank  J.  Hogan  for  respondent 
October  20^   1013.     Denied* 


Henbt  Baetz,  Petitioner,  v.  Schoknlau- 
KucKKTJCK  Trunk  Top  &  Venkbb  Com- 
pany et  al.     [No.  702.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circnit.     See  same  case  beloW, 

116  C.  C.  A.  588,  197  Fed.  40. 
Mr.  Emil  Starek  for  petitioner. 
Mr.  Charles  Howson  for  respondents. 
October  20,  1913.     Denied. 


LiBERTT  Bell  Qold  Mining  Compant,  Pe- 
titioner,   V.    Smugoleb    Union    Mining 
CoiiPANT.    [No.  703.] 
Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Orcuit.     See  same  ease  below, 
122  C.  C.  A.  113,  203  Fed.  795. 
Mr.  Moorfield  Storey  for  petitioner. 
Messrs.   Joel    F.   Vaile   and   Henry   Mc- 
Allister, Jr.,  for  respondent. 
October  20,  1913.    Denied. 


David  Alleqab,  Petitioner,  v.  American 
Cab  &  Foundry  Company.  [No.  705.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Thitd  Circuit.    See  same  case  below,  124 

O.  a  A.  319,  206  Fed.  437. 

Messrs.  Frank  W.  Hackett  and  Paul  J. 

Sherwood  for  petitioner. 

Messrs.  Fred  Keler  and  C.  E.  Sprout  for 

respondent. 

October  20.  1913.    Denied. 


Chabum  a.  Davxt,  Petitioner,  t.  Unitb 

States.     [No.  706.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  See  same  case  below, 
125  a  a  A.  437,  208  Fed.  237. 

Mr.  Ward  H.  Watson  for  petitioner. 

The  Solicitor  General  for  respondent. 

October  20,  1913.     Denied. 


MiLLABD  F.  Field,  Petitioner,  t.  Howabd 

D.  COLMAN.     [No.  716.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia. See  same  case  below,  40  App.  D,  O. 
598. 

Mr.  Melville  Church  for  petitioner. 

Mr.  Lincoln  B.  Smith  for  respondent. 

October  20,  1913.    Denied. 


WnxiAM  W.  NiLBS,  Administrator,  etc.,  Po> 
titioner,  t.  The  Ludlow  Valve  Mfo.  Ca 
[No.  718.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit     See  same  case  below. 

120  C.  a  A.  319,  202  Fed.  141. 

Messrs.  William  W.  Niles  and  Hartwell 
Cabell  for  petitioner. 

Messrs.  Samuel  Untermeyer,  Louis  Mar- 
shal, and  Abraham  Benedict  for  respondenk 

October  20,  1913.    Denied. 


Rivebbide  Heights  Obanob  GBownes'  As- 
sociation  et   al..    Petitioners,   v.   Vam 
Stebleb.     [No.  719.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit     See  same  cast  below, 

124  C.  a  A.  29,  205  Fed.  785. 

Messrs.  N.  A.  Acker  and  J.  J.  Scrivner 
for  petitioners. 

Messrs.  Frederick  S.  Lyon  and  Willian 
W.  Dodge  for  respondent. 

October  20,  1013.    Denied. 


Chesokes  Tanning  Extract  CoKPAirr  eA 

al.,  Petitioners,  v.  Gbobqb  H.  Leonabd  et 

al.     [No.  734.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Messrs.  James  H.  Merrimon  and  ThonuM 
S.  Rollins  for  petitioners. 

Mr.  Alfred  S.  Barnard  for  respondent*. 

October  20,  1913.    Denied. 


IftlS* 


MEMORANDA  CASEa 


SSI 


LuuBEB  Undebwbitebs  or  New  York  et 

al..  Petitioners,  v.  0.  C.  Rife  et  al.    [No. 

753.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  SLxtb  Circuit. 

Messrs.  Dent  Minor  and  R.  Lee  Bartels 
for  petitioners. 

No  counsel  appeared  lor  respondents. 

October  27«  1913.     Granted. 


D.  J.  McDonald  et  al.,  Petitioners,  ▼.  J. 

W.  Pless  et  al.     [No.  761.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Messrs.  Julius  C.  Martin,  George  H. 
Wright,  and  Thomas  8.  Rollins  for  pe- 
titioners. 

Mr.  E.  J.  Justice  for  respondents. 

October  27,  1913.    Granted. 


Br.  Paul  Fisb  ft  Marink  Ins.  Co.,  Petition- 
er, ▼.  Hachibotemon  Mitsui  et  aL    [No. 
497.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit   Court   of   Appeals 

for  the  Ninth  Circuit. 
See  same  case  below,  120  C.  G.  A.  280,  202 

Fed.  26. 

Mr.  William  Denman  for  petitioner. 

Mr.  Howard  S.  Harrington  for  respond- 
ents. 

October  27|  1913.    Denied. 


CSiTT  OF  St.  Louis,  Petitioner,  t.  The  Na- 
tional Suscrr  Company.    [No.  594.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ei|?hth  Circuit. 

See  same  case  below,  118  C.  C.  A.  539,  200 

S*ed.  S87. 

Mr.  William  E.  Baird  for  petitioner. 

Mr.  W.  C.  Marshall  for  respondent 

October  27,  1913.     Denied. 


KOBTOLK    ft    WbBTHIN    RAILWAY    COMPANY, 

Petitioner,  ▼.  Cora  E.  Hauskb,  Adminis- 
tratrix, etc.     [No.  602.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  211  Fed.  007. 

Mr.  Theodore  W.   Reath   for  petitioner. 

Mr.  Lindsay  Patterson  for  respondent. 

October  27,  1913.    Denied. 
!?4  s.  C— 21. 


CiTT  OF  St.  Louib,  Petitioner,  ▼.  Ths  Chi- 
cago House  Wrecking  Cohpany.     [No. 
715.] 
Petition  for  a  writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
See  same  case  below,  118  G.  C.  A.  425,  200 

Fed.  239. 
Mr.  William  E.  Baird  for  petitioner. 
No  counsel  appeared  for  respondent. 
October  27,  1913.     Denied. 


Philadelphia,  Baltihobe,  ft  Wabrington 
Railboai)  Company,  Petitioner,  ▼.  South- 

EBN      TbANSPOBTATION      COMPANY.        [No. 

723.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
See  same  case  below,  124  G.  O.  A.  26, 20S 

Fed.  732. 
Mr.  Shirley  Carter  for  petitioner. 

No  counsel  appeared  for  respondent. 

October  27,  1913.     Denied. 


The  Pacdio  Coabt  Steamship  Company, 

Limito),  Claimant,  etc..  Petitioner,  ▼.  M. 

Anderson  [No.  724];  and  The  Pagipio 

Coast  Company,  Claimant,  etc.,  Petition* 

er,  V.  N.  Jordan  [No.  726.] 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  124  C.  C.  A.  214,  200 
Fed.  14& 

Mr.  George  W.  Towle  for  petitioners. 

Mr.  William  Denman  for  respondents^ 

October  27,  1913.     Denied. 


J.  S.  Harbison  et  al.,  Petitioners,  v.  Eliza- 
beth Foley.    [No.  748.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit   Court    of    Appeals 

for  the  Eighth  Circuit. 
See  same  case  below,  124  a  a  A.  191,  206 

Fed.  57. 
Messrs.     W.  S.  Cowherd  and  F.  D.  Me- 

Kenney  for  petitioners. 

Mr.  William  F.  Guthrie  for  respondent. 

October  87,  1913.     Denied. 


Grand    Trunk    Western    Railway   Com- 
pany,   Petitioner,    t.    Gertrude    Gilpin, 
Administratrix  etc.     [No.  754.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit.  _  ^    ^    ^^^  _^_ 

See  same  case  below,  126  C.  C.  A.  278,  208 

Fed.  126. 
Messrs.  George  W.  Kretringer  and  George 

W.  Kretzinger,  Jr.,  for  petitioner. 

Mr.  James  C.  McShane  for  respondent. 

October  27,  1918.    Denied. 
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Oct.  TEBMp 


FiBST  National  Bank   of  Dexter,   New 

York,    Petitioner,   v.   Edmund   K.    Fox. 

[No.  766.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia.   See  same  case  below,  40  App.  D.  G.  48<^. 

Messrs.  A.  S.  Worthington,  Charles  L. 
Frailey,  and  Henry  F.  Woodard  for  peti- 
tioner. 

Mr.  J.  J.  Darlington  for  respondent. 

October  27,   1913.     Denied. 


Bbnjauin  p.  Edwards,  Petitioner,  t.  Ed- 

HT7ND  K.  Fox.     [No.  767.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia.   See  same  case  below,  39  App.  D.  C.  477. 

Mr.  W,  W.  Millan  for  petitioner. 

Mr.  J.  J.  Darlington  for  respondent. 

October  27,  1018.    Denied. 


The  Glen  wood  Light  k  Wateb  Cokpaht, 

Petitioner,  v.  The  Town  or  Glenwood 

Springs.     [No.  676.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit.  See  same  case  below, 
—  L.R.A.  (N.S.)  — ,  121  C.  C.  A,  88,  202 
Fed.  678. 

Messrs.   W.  H.   Bryant,  George  L.  Nye, 

and  William  P.  Malbum  for  petitioner. 
Mr.  John  A.  Rush  for  respondent. 
October  27,  1913.     Denied. 


Ellen    Connollet,    Administratrix,    etc., 

Petitioner,    v.    Pennsylvania    Railboad 

Company.    [No.  764.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit.  See  same  case  below,  47 
L.  R.  A.  (N.  S.)  867,  110  C.  C.  A.  392,  201 
Fed.  54. 

Mr.  Francis  Rawle  for  petitioner. 

Messrs.  J.  Hampton  Barnes  and  Frederic 
D.  McKenney   for   respondent. 

November  3,  1913.  Granted,  and  case 
placed  on  the  summary  docket. 


John  A.  8.  Browne  et  al.,  Petitioners,  ▼. 

Austin  B.  Fletcheb,  etc.     [No.  780.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Charles  H.  Burr  for  petitioners. 

Mr.  William  P.  S.  Melvin  for  respondent. 

November  3,  1013.     Granted. 


Emiel  T.  Falmenbebo  et  al..  Petitioners,  ▼. 
W.  8.  Butler  &  Company.  [No.  732]; 
and  Morris  Blackstone  et  al..  Petition- 
ers^ v.  Everybody's  Store,  Incorporated^ 
et  al.     [No.  733]. 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
^e  BMrst  Circuit.    See  same  cases  below,  No. 

732,  125  O.  C.  A.  223,  207  Fed.  705 ;    No. 

733,  125  C.  C.  A.  290,  207  Fed.  752. 
Mr.  Harvey  H.  Pratt  for  petitioners. 
Messrs.  Charles  F.  Choate,  Jr.,  Frederick 

H.  Nash,  and  Boyd  B.  Jones,  for  respond- 
ents. 

November  3,  1913.    Denied. 


Ruth  Kramer,  Petitioner,  ▼.  Ernest  W. 

Kramer.    [No.  736.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  See  same  case  below,  119 
a  C.  A.  482,  201  Fed.  248. 

Mr.  Augustus  O.  Bacon  for  petitioner. 

Mr.  Edgar  Watkins  for  respondent. 

November  3,  1913.    Denied. 


American  Bell  Telephone  Company,  Pe- 
titioner, Y.  Western  Union  Telbqrafh 
Company  et  al.     [No.  762.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit.    See  same  case  below,  first 
appeal,  60  C.  C.  A.  220,  125  Fed.  S42,  second 
appeal,  122  C.  C.  A.  103,  203  Fed.  785. 

Messrs.  Charles  H.  Swan,  John  C.  Gray, 
and  Fredericlc  P.  Fish  for  petitioner. 

Messrs.  J.  H.  Ban  ton  and  Rush  Taggart 
for  respondent. 

November  10,  1913.    Denied. 


Belva  a.  Look  wood.  Petitioner,  ▼.  Frank 

M.    RuGKER,    Administrator,    etc.      [N*. 

586.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia.   See  same  case  below,  40  App.  D.  G.  422. 

Messrs.  Isaac  R.  Hitt  and  Richard  P. 
Evans  for  petitioner. 

No  counsel  appeared  for  respondent. 

November  10,  1913.    Denied. 


City  Water  Company  op  Chillicothb,  Pt- 
titioner,  v.  City  of  Chillicothe,  Mis- 
souri.    [No.  768.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  f«r 

the  Eighth  Circuit     See  same  case  below, 

126  C.  C.  A.  165,  207  Fed.  508. 

Messrs.  James  H.  Harkless,  Clifford  Hi»- 

ted,  and  Morgan  M.  Mann  for  petitioner. 
Mr.  Joseph  J.  Russell  for  respondent. 
November  10,  1913.     Denied. 


IBIZ. 


M£MOJEUNDA  CASES. 


82S 


Arnob  F.  Cbaio,  Administratrix,  etc.,  Pe- 
titioner, V.  Emilt  E.  Pabish,  Executrix, 
etc     [No.  769.] 
Petition  for  a  writ  of  Certiorari  to  the 

Court  6f  Appeals  of  the  District  of  Colum* 

bia. 

See  same  case  below,  40  App.  D.  O.  13.*^ 
Messrs.  Frank  W.  Hackett  and  Chauncey 

Hackett  for  petitioner. 
Messrs.  Holmes  Conrad  and  Leigh  Robin- 

for  respondent. 
November  10,  1913.    Denied. 


Elizabeth  8.  Rutland,  Petitioner  t.  St. 
iiOLis  &  San  Fbancisoo  Railboad  Com- 
pany.    [No.  780.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  case  below,  125  C.  a  A,  81.  207 

Fed.  287. 

Mr.  Caruthers  Ewing  for  petitioner. 
No  counsel  appeared  for  respondent. 
December  8,  1913.     Denied. 


Cabbobundum     Company,     Petitioner,     ▼. 

Electbic  Smelting  &  Aluminum  Com- 
pany.   [No.  770.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  122  G.  C.  A.  276,  203 
Fed.  976. 

Mr.  Philander  C.  Elnox  for  petitioner. 

Mr.  Francis  C.  McMillin  for  respondent. 

November  10,  1018.    Denied. 


Samuel  B.  Abohkb  et  al.,  Petitioners,  ▼. 
Jmpebial  I^chinb  Company.  [No.  720.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  124  CCA.  638,  207 

Fed.  81. 

Mr.  Samuel  B.  Archer  in  propria  perwona 
for  petitioners. 
Mr.  Ernest  Wilkinson  for  respondent. 
November  17,  1913.     Denied. 


Sara  Gye,  Widow  of  John  Gye,  Petitioner, 
V.  Hambubo  Amebicanischb  Packet- 
sahbt  Aktiem  Geselschaftt.  [No. 
783.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  124  C  C  A.  517,  20^7 
Fed.  247. 

Messrs.  H.  Garland  Dupr6,  Charles  F. 
Consaul,  and  I.  M.  Moyers  for  petitioner. 

No  counsel  appeared  for  respondent. 

December  8,  1918.    Denied. 


John  Babton  Muxeb,  Petitioner,  t.  Umm 

States.     [No.  784.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum* 
bia. 

See  same  case  below,  41  App.  D.  C  62. 

Messrs.  Henry  E.  Davis  and  John  E.  Laa- 
key  for  petitioner. 

The  Solicitor  General  and  Mr.  CUrenea 
R.  Wilson  for  respondent. 

Deeember  8,  1913.    Denied. 


Ili.it^ois  Central  Railboad  Company,  Pe- 
titioner.  V.   Union   Railway   Company. 
[No.  779.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  case  below,  125  C  C  A.  283,  207 

Fed.  745. 

Messrs.  Dent  Minor,  Charles  N.  Burch, 

ftnd  Blewett  Lee  for  petitioner. 

No  counsel  appeared  for  respondent. 
November  17,  1913.    Denied. 


Stbeet  &  Smith,  a  Copartnership,  eto.,  Ap- 
pellants, V.  Atlas  Manupactubing  Com- 
pany et  al.    [No.  618.] 
Petition  for  a  Writ  of  Certiorari  herein 

to  the  Circuit  Court  of  Appeals  for  the 

Eighth  Circuit. 
See  same  case  below,  47  L.  R.  A.  (N.  S.) 

1002,  122  C  C  A.  668,  204  Fed.  39a 
Mr.  Hugh  K.  Wagner  for  appellants, 
Mr.  James  T.ove  Hopkins  for  appellees. 
Kovenilor  17.  191.1.     D«'nir-,1 


Hebman  C.  H.  Hebold,  Collector,  Petition- 
er, V.  Mutual  Benefit  Life  Insubanob 
Company.     [No.  808.] 
Petition  for  a  Writ  of  Certiorari  to  the 

CJnited  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
See  same  case  below,  120  C  C.  A.  256,  201 

Fed.  918. 
The  Solicitor  General  for  petitioner. 
Messrs.  John  0.  H.  Pitney  and  John  B. 

Hardin  for  respondent. 
December  15,  1913.    Denied. 


Eamtlton-Brown  Shob  Company,  Petition- 
er, V.  Wolf  Bbothbbb  &  Company.    [No. 
818.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
Messrs.   H.    S.   Priest,   Morton   Jourdan, 

Joseph    W.    Bailey,    and    Luke    E.    Hart 

for  petitioner, 
^lossrs.  Lawrence  Maxwell,  Percy  Werner, 

and  Simeon  M.  Johnson  for  respondent. 
D«Krember  22,  1013.    Granted. 
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Hanoveb  Stab  Milliko  Company,  Petition- 
er, ▼.  D.  D.  Metcaut.     [No.  740.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

Che  Fifth  Circuit. 
Mr.  Henry  Fitta  for  petitioner. 
Messrs.  John  C.  Higdon,  Edward  Everett 

Longan,  and  J.  F.  Gilstcr  for  respondent. 
January  5,  1914.    Granted. 


Cmr  OF  New  York,  Petitioner,  t.  Willxam 

Sage,  Jr.    [No.  807.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Mr.  Louis  C.  White  for  petitioner. 

Mr.  Edward  A.  Alexander  for  respondent. 

January  6,  1914.    Granted. 


Annh  Mtebb,   i^etitioner,  ▼.  Pittsbuboh 

Coal  Coupant.     [No.  816.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  121  a  a  A.  427,  203 
Fed.  221. 

Mr.  Edward  C.  Goodwin  for  petitioner. 

Mr.  Charles  ]VIarshall  Johnston  for  re- 
spondent. 

January  5, 1914.    Granted* 


Chableb  S.  Iiitebmela  et  al.,  Petitioners, 

v.  David  Pebkins.     [No.  795.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  arcuit. 

See  same  case  below,  123  a  0.  A.  619, 20C 
Fed.  003. 

Mr.  Walker  S.  Penfield  for  petitioners. 

Mr.  Charles  E.  Shepard  for  respondent. 

January  5,  1914.    Denied* 


Union  Pacitio  Railboad  Company,  Appel- 
lant, y.  CiTT  or  Gbeelet  et  al.     [No. 
145.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Eighth  Circuit. 
Messrs.  lidaxwell  Evarts  and  A.  A.  Hoeh- 

ling,  Jr.,  for  appellant. 

Messrs.  John  M.  Thurston,  E.  E.  Whitted, 

W.  8.  Summers,  Joseph  C.  Helm  and  W.  H. 

Bryant  for  appellees. 
October  14,  1913.     Dismissed  with  costs, 

OB  motion  of  counsel  for  the  appellant. 


NOBTHWESTEBN      PACIFIC      RaIIBOAO      CoK* 

PANY,    Plaintiff    in    Error,    v.    Unitk» 

States.    [No.  31.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  California. 

Mr.  Edward  H.  Cleary  for  plaintiff  in 
error. 

The  Attorney  General  for  defendant  in 
eA-ror. 

October  14,  1913.  Dismissed  on  motion  of 
Mr.  Evans  Browne,  in  behalf  of  counsel  for 
the  plaintiff  in  error. 


NoBTHKBN  Pacific  Railway  Compakt,  A^ 

pellant,  y.  Kino  Countt,  Washington  et. 

al.    [No.  331.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Bee  same  case  below,  116  C.  a  A.  143, 196 
Fed.  323. 

Messrs.  C.  W.  Bunn  and  A.  B.  Browne 
for  appellant. 

Mr.  Hugh  M.  Caldwell  for  appellees. 

October  14,  1913.  Dismissed  with  coetii 
per  stipulation  of  counsel,  on  motion  of  Mr* 
Evans  Browne  for  the  appellant. 


TmJB      GUABANTY      ft      SuBKPT      OdMPANT, 

Plaintiff  in  Error,  v.  United  States  to 

THE  USE  OF  GeNEBAL  ElECTBIC  CoUPANT. 

[No.  125.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit. 

See  same  case  below,  109  CCA.  106, 187 
Fed.  98. 

Messrs.  Russell  H.  Bobbins  and  James 
F.  Campbell  for  plaintiff  in  error. 

Messrs.  H.  B.  Gill  and  Louis  Bareroft 
Runk  for  defendants  in  error. 

October  15,  1913.  Dismissed  per  stipu- 
lation of  coimseL 


Adaus    Ezfbbsb    Cokpant,    Plaintiff    la 

Error,  v.  Kasksll  Solomon  et  al.     [No. 

132.] 

In  Error  to  the  Superior  Court  of  the 
State  of  Pennsylvania. 

Mr.  Charles  F.  Patterson  for  plaintiff  in 
error. 

Mr.  Harry  J.  Nesbit  for  defendants  ia 
error. 

October  15,  1913.  Judgment  reversed, 
with  costs,  per  stipulation  of  counsel,  and 
cause  remanded  for  further  proceedings. 


1918. 


MEMORANDA  CASES. 


825 


JOHK  MoEl4T,  Plaintiff  in  Error,  ▼.  United 
States  of  America.    [No.  428.] 
In   Error  to   the   District   Court   of   the 
United  States  for  the  District  of  Minne- 
sota. 

Mr.  Albert  R.  Moore  for  plaintiff  in  error. 
The  Attorney  General  for  defendant  in 
error. 

October  15,  1018.    Dismissed  per  stipula- 
tion of  eounsel. 


Ross  McEat,  Plaintiff  in  Error,  ▼.  United 
States  or  America.     [No.  429.] 
In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Minne- 
sota. 
Mr.  Albert  R.  Moore  for  plaintiff  in  error. 
The  Attorney  General  for  defendant  in 
error. 

October  15,  1013.    Dismissed  per  stipula- 
tion of  counseL 


LucT  Grace  Musioa,  Plaintiff  in  Error,  ▼. 

Thb  Stats  of  Louisiana.    [No.  637.] 

In  Error  to  the  First  City  Criminal 
Court  of  the  Parish  of  Orleans,  State  of 
Louisiana. 

Mr.  Henry  L.  Lasarus  for  plaintiff  in 
evTor. 

No  eounsd  appeared  for  defendant  in 
error. 

October  15,  1013.  Dismissed  with  costs, 
on  motion  ojf  counsel  for  the  plaintiff  in 
error* 


LotJiss  MtTSiCA,  Plaintiff  in  Error,  t.  The 
State  of  LoxnsiANA.    [No.  038.] 
In  Error  to  the  First  City  Criminal  Court 

of  the  Parish  of  Orleans,  State  of  Louisi- 
ana. 

Mr.  Henry  L.  Lazarus   for  plaintiff  in 

error. 

No   counsel    appeared   for   defendant  in 

error. 

October  16,  1918.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


Gbobgb  H.  Beddow,  Plaintiff  in  Error,  ▼. 

United  States.     [No.  195.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Michigan. 

Mr.  M.  M.  Riley  for  plaintiff  in  error. 

The  Attorney  General  for  defendant  in 
error. 

October  15,  1913.  Dismissed  pursuant  to 
tfie  Tenth  Rule. 


George  Welsch,  Plaintiff  in  Error,  v.  Cle- 

ment  L.  Rilet,  as  Auditor  of  licking 

County,  Ohio,  et  al.     [No.  70.] 

In  Error  to  the  Supreme  Court  of  the 

State  of  Ohio.    See  same  case  below,  84  Ohio 

St.  496,  95  N.  E.  1158. 

Messrs.    R.    W.    McCoy,    Roderlc    Jones, 
and  J.  Howard  Jones  for  plaintiff  in  error. 
Messrs.   Timothy    S.   Hogan   and    Frank 
Davis,  Junior,  for  defendants  in  error. 

October  20,  1913.  Dismissed  per  stipula- 
tion on  motion  of  counsel  for  the  defend- 
ants in  error. 


John  W.  Brown,  Plaintiff  in  Error,  ▼.  Cle- 
ment L.  V.  HoLTz,  as  County  Treasurer, 
etc.,  et  al.  [No.  222.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Ohio. 
Mr.  Fred  C.  Rector  for  plaintiff  in  error. 
Messrs.  Timothy  S.  Hogan  and  Frank 
Davis,  Junior,  for  defendants  in  error. 

October  20,  1913.  Dismissed  per  stipu- 
lation on  motion  of  counsel  for  defendants 
in  error. 

Union  PAcmo  Railroad  Compant,  Appel- 
lant, V.  Denver,  Laeauie,  &  Northwest- 
ern Railway  Company.     [No.  146.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Eighth  Circuit 

See  same  case  below,  110  a  G.  A.  571,  189 

Fed.  1. 
Messrs.  Maxwell  Evarts  and  A.  A.  Hoeh- 

ling,  Jr.,  for  appellant. 

Mr.  W.  H.  Bryant  for  appellee. 

October  24,  1913.  Dismissed  with  costs 
on  motion  of  counsel  for  the  appellant. 


St.  lottis  Ounnino  Advertising  Compawt, 

Plaintiff  in  Error,  v.  City  of  St.  Louis 

et  al.     [No.  61.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri.  See  same  case  below,  235 
Mo.  99,  137  S.  W.  929. 

Mr.  Morton  Jourdan  for  plaintiff  in 
error. 

Messrs.  William  E.  Baird  and  Lambert 
E.  Walther  for  defendants  in  error. 

October  24,  1913.  Dismissed  per  stipu- 
lation. . 

James  Talcott,   Appellant,  v.  Alfred  E. 
Ommen,  as  Trustee,  etc.     [No.  113];  and 
Alfred  E.  Ommen,  as  Trustee,  etc.,  Ap- 
pellant, V.  James  Taloott  [No.  114]. 
Appeals  from  the  United  Circuit  Court 

of  Appeals  for  the  Second  Circuit. 
Mr.  Arthur  C.  Rounds  for  Talcott. 
Mr.    Frederick    M.    Czaki    for    Ommen, 

Trustee,  etc. 

October    27,    1913.      Dismissed    without 

costs   to   either   party,  per  stipulation  el 

counsel. 
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SiNGEB  Hanufaotubino  COMPANY,   Appel- 
lant,   ▼.   WiBT    Adams,    State    ReTenue 
Agent  of  Mississippi,  et  al.     [No.  32.] 
Appeal  from  the  United  States   Circuit 

Court  of  Appeals  for  the  Fifth  Circuit. 
See  same  case  below,  107  C.  C.  A.  658,  185 

Fed.  768. 

Messrs.    C.    H.    Alexander    and    J.    N. 

Flowers  for  appellant. 
Mr.  Edward  Mayes  for  appellee. 
October  31,  1913.    Dismissed  with  costs, 

OB  Joint  motion  of  counsel  for  both  parties. 


HBiniT  C.  LoEB,  Trustee  in  Bankruptcy  of 
the   Block   Mercantile   Company,   Appel- 
lant,   T.    Gebmania    Sayings    Bank    ft 
Tbubt  Company.    [No.  49.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Sixth  Circuit. 
Mr.  W.  A.  Percy  for  appellant. 
Mr.  J.  Hirsh  for  appellee. 
November  4,  1913.    Dismissed,  with  costs, 

pursuant  to  the  Tenth  Rule. 


Blviiul  Feutandbz  Blanco  et  al.,  Appel- 
lants, T.   Josd   Antonio   Fernandez   t 
Pebez  et  al.     [No.  53.] 
Appeal  from  the  District  Court  of  the 

United  States  for  Porto  Rico. 
Mr.  Francis  H.  Dexter  for  appellants. 
Mr.  Willis  Sweet  for  appellees. 
November  6,  1913.    Dismissed,  with  costs. 

pursuant  to  the  Tenth  Rule. 


Ibna  Dufuis,   Appellant,  v.  Samuel  W. 

Backus,  Commissioner  of  Immigration, 

etc.     [No.  387.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Mr.  Corry  M.  Stadden  for  appellant. 

No  counsel  appeared  for  appellee. 

November  6,  1913.  Dismissed,  with  costs 
and  mandate  granted,  on  motion  of  coun- 
sel for  the  appellant. 


William  S.  Tsvis  et  al.,  Plaintiffs  in  Error. 

V.  Jepp  Ryan  et  al.    [No.  81.] 

In  Error  to  the  Supreme  Court  of  the 
Territory  of  Arizona. 

Mr.  A.  C.  Baker  for  plaintiffs  in  error. 

No  counsel  appeared  for  defendants  in  er- 
ror. 

November  10, 1913.  Dismissed,  with  costs, 
on  motion  of  Mr.  Evans  Browne,  on  be- 
half of  counsel  for  the  plaintiffs  in  error, 
and  cause  remanded  to  the  Supreme  Court 
of  the  State  of  Arizona. 


ATCHISON,  ToPKKA,  ft  Santa  Yt  I^aii.way 
Company,    Plaintiff    in    Error,    v.    Stab 
Gbain  &  LuMBEB  Company.    [No.  123.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas.    See  same  case  below,  85 
Kan.  281,  116  Pac  906. 
Mr.  Robert  Dunlap  for  plaintiff  in  error. 
Mr.  Carr  W.  Taylor  for  defendant  in  er- 
ror. 

November  10,  1913.  Dismissed,  with 
costs,  on  motion  of  Mr.  Evans  Browne  on 
behalf  of  counsel  for  the  plaintiff  in  error. 


Booth  Fishxrixs  Company,  Plaintiff  in 
Error,  v.  Peopza  of  thb  State  op  Iixi- 
Nois  [No.  264];  and  Booth  FiSHiams 
Company,  Plaintiff  in  Error,  v.  People 
op  THE  State  of  Illinois  [No.  265.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Illinois. 

Messrs.  John  Barton  Payne  and  Silas  H. 
Strawn  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

November  10, 1913.    Dismissed  with  costs, 
on  motion  for  the  plaintiff  in  error. 


Wbstien  Union  Telbobaph  Company,  Ap- 
pellant V.  M.  E.  Tbapp,  as  Auditor  of 
the  state  of  Oklahoma,  et  al.    [No.  80.] 
Appeal   from  the  United  States  Circuit 

Court  of  Appeals  for  the  Eighth  Circuit. 
See  same  case  below,  108  C.  a  A.  226, 186 

Fed.  114. 

Mr.  S.  T.  Bledsoe  for  appellant. 

Mr.  Charles  West  for  respondents. 

November  12, 1913.    Dismissed  with  costs, 
per  stipulation  of  counsel. 


United  States  of  Amebioa  ex  relationb 
Grand  Rapids  Timber  Company,  Plain- 
tiff in  Error,  v.  Walter  L.  Fisheb,  Sec- 
retary of  the  Interior.  [No.  143.] 
In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 
Mr.  Duane  E.  Fox  for  plaintiff  in  error. 
No  counsel  appeared  for  defendant  in  er- 
ror. 

November  13,  1913.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er- 
ror.   

Creamery  Paokagb  Manitpactubino  Com- 
pany,  Plaintiff  in   Error,  v.  State  or 
Minnesota.     [No.  88.] 
In  Error  to  the  Supreme  Court  of  th« 

State  of  Minnesota. 
Messrs.    George    C.    Fry    and    Emanuel 

Cohen  for  plaintiff  in  error. 
Mr.  Lyndon  A.  Smith  for  defendant  in 

error. 
November  14,  1913.    Dismissed  with  costs^ 

pursuant  to  the  Tenth  Rule. 
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FUd  J.  Blibs^  Petitioner,  v.  Washoe  Oop- 

PiB  CouFAKT  et  al.     [No.  90.] 

On  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  See  same  case  below,  109  C. 
a  A.  133,  186  Fed.  780. 

Messrs.  Robert  Lee  Clinton,  Hannis  Tay- 
lor, and  Caleb  M.  Sawyer  for  petitioner. 

Messrs.  John  Garver,  James  M.  Beck,  and 
L.  O.  Evans  for  respondents. 

November  14,  1013.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


A.  Emebson  Cboss,  Administrator,  etc.,  et 
al..  Plaintiffs  in  Error,  v.  Gbay'8  Hab- 
BOB  Booh  CoMPAirr.    [No.  91.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Washington.     See  same  case  belowt 

64  Wash.  38, 102  Pac.  1041, 104  Pac.  267. 
Mr.  Charles  W.  Needham  for  plaintiffs  in 

error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

November  14,  1913.    Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Elleit    Connellet,    Administratrix,    etc.. 
Petitioner,   v.    Penkstlvania   Railboad 
CoiiPAKT.    [No.  764.] 
On    Writ   of    Certiorari   to   the   United 

States  Circuit     Court  of  Appeals  for  the 

Third  Circuit. 
See  same  case  below,  47  L.  R.  A.  (N.  S.) 

867,  119  CCA.  892,  201  Fed.  54. 

Mr.  Francis  Rawie  for  petitioner. 

Messrs.  J.  Hampton  Barnes  and  Frttleric 
D.  McKenney  for  respondent. 

November  17,  1913.  Judgment  reversed 
with  costs,  upon  confession  of  error,  on  mo- 
tion of  Frederic  D.  McKenney  for  the  re- 
spondent. 

Toshibo  Kaxataha,  Appellant,  ▼.  W.  R. 

Mansfield,   Immigration  Inspector,   etc. 

[No.  493.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Colorado. 

Mr.  Samuel  H.  Crosby  for  appellant. 

No  counsel  appeared  for  appellee. 

December  1,  1913.  Dismissed  with  costs, 
pmrmant  to  the  Tenth  Rule. 


Mabt  B.  Hebbebt,  Plaintiff  in  Error,  ▼.  S. 

R.  Waog  et  al.    [No.  96.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

Mr.  I.  N.  Watson  for  plaintiff  in  error. 

Mr*  Edward  Maher  for  defendants  in  er- 
ror. 

Deeember  8,  1913.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


John  H.  Jones,  Plaintiff  in  Error,  t.  Datio 
Mould,  Judge,  etc.,  et  aL  [No.  96.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 
Mr.  Wilbur  Owen  for  plaintiff  in  error. 
No  counsel  appeared  for  defendants  in  er- 
ror. 

December  3,  1913.    Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Seloveb,  Bates,  k  Company,  Plaintiff  in 
Error,  v.  Ole  A.  Finnes.     [No.  101.) 
In  Error  to  the  Supreme  Court  of  the 

State  of  Minnesota. 
Messrs.  Rome  Q.  Brown  and  Arthur  W. 

Selover  for  plaintiff  in  error. 
^Ir.  Otto  N.  Davies  for  defendant  in  error. 
December    4,    1913.    Judgment    affirmed 

with  costs,  per  stipulation  of  counseL 


Fred  E.  Eabnrabt,  Plaintiff  in  Error,  t. 

John  B.  Switzler.     [No.  100.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oregon. 

Mr.  Henry  H.  Gilfoy  for  plaintiff  in  er- 
ror. 

Messrs.  R.  J.  Slater  and  Samuel  Herrick 
for  defendant  in  error. 

December  5,  1913.  Dismissed  with  008t% 
pursuant  to  the  Tenth  Rule. 


QuBNTiN  QABBrrr,  by  William  C.  Garrett^ 

His  Next  Friend,  Plaintiff  in  Error,  t. 

Ahebioan  Bafhst  Hohb  Mission  So- 

ciETT  et  al.     [No.  110.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

Messrs.  Joseph  C.  Stone  and  Benj.  Mar* 
tin,  Jr.,  for  plaintiff  in  error. 

No  counsel  appeared  for  defendants  in  er- 
ror. 

December  5,  1913.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Kapiolani  Estate  (Limited),  Plaintiff  in 
Error,  v,  Territobt  of  Hawah,  by  Mars- 
ton    Campbell,    Commissioner   of    Public 
Lands.    [No.  117.] 
In  Error  to  the  Supreme  Court  of  the 

Territory  of  Hawaii. 

Messrs.  David  L.  Withington  and  C.  W. 

Ashford  for  plaintiff  in  error. 
Mr.  C.  R.  Hemenway  for  defendant  in  «r- 

ror. 
December  8,  1913.    Dismissed  with  eostsi 

pursuant  to  the  Tenth  Rule. 
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Ibaao  N.  Boasts,  Trustee,  etc.,  Appellant, 
V.  J.  M.  Selden  &  Company.  [Ko.  116.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Third  Circuit. 
Messrs.  Harry  H.  Fisher  and  Joseph  Hill 

Brinton  for  appellant. 

No  counsel  appeared  for  appellee. 
December  9,  1913.    Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 


J.  O'Reillt,  Plaintiff  in  Error,  v. 
Doha  F.  Koxon,  as  Administratrix,  etc. 
[No.  124.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Colorado.    See  same  case  below,  40 

Gola  &^  113  Pac.  486. 

Mr.  Henry  B.  O'Reilly  for  plaintiflf  in  er- 
ror. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

December  10,  1913.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Thbodobb  Swensen,  Plaintiff  In  Error,  ▼. 

People  of  the  State  of  Michioait.    [No. 

120.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Michigan. 

Messrs.  Lawrence  Maxwell  and  Joseph 
8.  Graydon  for  plaintiff  in  error. 

Messrs.  Franz  C.  Kuhn  and  Grant  Fel- 
lows for  defendants  in  error. 

December  10,  1913.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Louis  F.  Swift  et  al..  Appellants,  t.  Ltm ait 

T.  Hot,  United  States  Marshal  in  and  for 

the  Northern  District  of  Illinois.     [No. 

131.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

Messrs.  John  S.  Miller  and  Levy  Mayer 
for  appellants. 

The  Attorney  General  for  appellee. 

December  11,  1913.  Dismissed  without 
cost  to  either  party,  per  stipulation  of  coun- 
sel, and  cause  remanded  to  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 


Julio  0.  Abbil,  Plaintiff  in  Error,  v. 
SucBEBiE  Centbalb  Coloso,  a  Corpora- 
tion.   [No.  139.] 

In  Error  to  the  District  Court  of  the 
United  States  for  Porto  Rico. 
Mr.  Willis  Sweet  for  plaintiff  in  error. 
No  eonnsel  appeared  for  defendants  in  er- 
ror. 

December  12,  1913.    Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


James  C.  Yanget,  Appellant,  ▼•  United 

States.    [No.  445.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
California. 

Mr.  Frank  Fuller  for  appellant. 

The  Attorney  General  for  appellee. 

December  16,  1918.  Dismissed,  on  motion 
of  counsel  for  the  appellant. 


Grand  Lodge  Eniqhts  of  Ptthias,  Nobth 

AuEBiCA,  etc.,  et  al.,  Plaintiffs  in  Error, 

y.  Supbemb  Lodge  Knights  of  Ptthias 

et  al.    [No.  261.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Tennessee. 

Messrs.  Samuel  A.  T.  Watkins,  Benjamin 
F.  Booth,  and  M.  T.  Bryan  for  plaintiffs  in 
error. 

Mr.  John  H.  DeWitt  for  defendants  in 
error.  , 

December  16,  1913.  Judgment  reversed 
with  costs,  on  confession  of  error  by  defend- 
ants in  error,  and  cause  remanded  for  fur* 
ther  proceedings. 


United  Statvs  T&ust  Compant  of  tbb 
District  of  Columbia,  Ancillary  Ad- 
ministrator, etc..  Appellant,  ▼«  National 
Savings  &  Trust  Company  of  the  Dis- 
trict OF  Columbia,  Administrator,  ete.» 
[No.  147.] 
Appeal  from  the  Court  of  Appeals  of  ths 

District  of  Columbia. 
Mr.  Jackson  H.  Ralston  for  appellant. 
Mr.  J.  J.  Darlington  for  appellee. 
December  16,  1913.    Dismissed  with  0Q6t% 

pursuant  to  the  Tenth  Rule. 


Thomas  C.  Perkins  et  al..  Plaintiffs  in  Er- 
ror, V.  Arthur  D.  Coffin  et  aL  [No. 
687.] 

In  Error  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut. 

Mr.  Lucius  F.  Robinson  for  plaintiffs  in 
error. 

Messrs.  John  R.  Buck  and  John  H.  Buck 
for  defendants  in  error. 

January  5,  1914.    Dismissed,  per  stipula- 
tion of  counsel. 


W.  A.  Gaines  &  Comfaxtt,  Appellant,  ▼• 
Txtrneb-Looker  Company.     [No.  778.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Sixth  Circuit, 
Mr.  James  Love  Hopkins  for  appellant. 
No  counsel  appeared  for  appellee. 
January  6,  1914.     Dismissed  with  oost^ 

on  motion  of  counsel  for  the  appellant. 
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Tea  Richmond,  FsEDEBioKflBUBG,  &  Poto- 
HAO  Railroad  Company,  Plaintiff  in  Er- 
ror, V.  The  Commonwsalth  or  Vibqinia. 
[No.  26.] 

In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia. 

^^-e  same  case  Leiuw,  111  Va.  611,  G9  S.  £. 
1070. 

Meurs.  A.  Caperton  Braxton  and  John 
6.  Eggleston  for  plaintiff  in  error. 

Mr.  Samuel  W.  Williams  for  defendant  in 
error. 

July  16, 1018.    Dismissed  pursuant  to  the 
Twenty-eighth  Rule. 


William  A.  Wbioitt,  Comptroller  General 
of  the  State  of  cieorgia.   Petitioner,  ▼. 
LouiBViLLS  &  Nashville  Railboad  Com- 
pany et  al.    [No.  636.] 
Petition  for  a  cross  Writ  of  Certiorari 

to  the  Circuit  Court  of   Appeals  for  the 

Fifth  Circuit 
Messrs.   Joseph  B.   Curaming  and  Alex. 

C.  King  for  cross  petitioner. 
October  20,  1913.    Granted. 


Q.  k  C.  Mebbiam  Company,  Appellant,  v. 

Syndicate  Publibhino  Company.     [No. 

644.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second 
Circuit. 

Mr.  William  B.  Hale  for  appellant. 

Mr.  Hugh  A.  Bayne  for  appellee. 

Oetober  20,  1013.    Denied. 


Allen  ft  Wheeler  Company,  Appellant,  ▼. 

Hanoveb  Stab  Milling  Company.    [No. 

703.] 

Petition  for  a  Writ  of  Certiorari  herein. 

Messrs.  Lindorf  B.  Whitnel,  Edward 
Everett  Logan,  and  J.  Fred  Gilster  for  ap- 
pellant. 

No  counsel  appeared  for  appellee. 

December  8,  1013.    Granted. 


Julian  Munsubi,  Appellant,  t.  C.  O.  Lobd, 

Trustee,  etc.    [No.  477.] 

On  Writ  of  Certiorari  to  the  District 
Court  of  the  United  States  for  Porto  Rico. 

Messrs.  Frederic  R.  Coudort  and  Howard 
Thayer  Klngsburv  for  appellant. 

Messrs.  N.  B.  K.  Pettingill  and  William 
H.  Hawkins  for  appellee. 

January  7,  1914.  Dismissed  without  costs 
to  either  party,  per  stipulation. 


Star    Chboniclb    Publishing    Company, 

Plaintiff  in  Error,  v.  United  Pbess  Asbo- 

CIATIONB.     [No.  776.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  122  C.  a  A,  489,  204 

Fed.  217. 
Mr.  Shepard  Barclay  for  plaintiff  in  error. 

Mr.  Campbell  Cummings  for  defendants 

in  error. 

January  12,  1014.    Denied. 


Stab  Chboniclb  Publishing  Company, 
Plaintiff  in  Error,  v.  United  Pbess  Asso- 
ciation.   [No.  776.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  1^2  C.  C.  A.  480,  204 
Fed.  217. 

Mr.  Shepard  Barclay  for  plaintiff  in  er- 
ror. 

Mr.  Campbell  Cummings  for  defendants  fa 
error. 

January  12,  1014.  Per  Cvriam:  Dis- 
missed for  want  of  jurisdiction.  Omaha 
Electric  Light  &  P.  Co.  v.  Omaha,  230  U. 
S.  123,  57  L.  ed.  1410,  33  Sup.  Ct.  Rep. 
074;  Shulthis  ▼.  McDougal,  225  U.  S.  561, 
56  L.  ed.  1205,  32  Sup.  Ct.  Rep.  704;  Chi- 
cago Junction  R.  Co.  t.  King,  222  U.  S. 
223,  56  L.  ed  174,  32  Sup.  Ct.  Rep.  70;  Re 
Metropolitan  R.  Receivership  (Re  Reisen- 
berg)  208  U.  S.  100,  52  L.  ed.  412,  28  Sup. 
Ct.  Rep.  210. 


PBOVIDBNCB  WaSHINOTON  iNSURANCfB  COM- 
PANY,   Petitioner,    t.    Habvby    Gbangkb 
and  Charles  E.  Lewis.  [No.  701.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 
hp  Second  Circuit. 
See  same  case  below,  119  C.  C.  A.  174.  200 

Fed.  730. 
Mr.  Howard  S.  Harrington  for  petitioner. 
Mr.  Nelson  Zabriskie  for  respondent. 
January  12,  1014.    Denied. 


Jeitetl  Rosen,  Petitionor,  v.  WirriAM  Wil* 

UAMS,     Commissioner    of    ImmiJ^ation. 

[No.  820.] 

Petition  for  Writ  of  Certiorari  to  tlie 
T'nited  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  118  C.  a  A.  632,  20O 

Fed.  6Sa. 

Mr.  William  S.  Bennet  for  petitioner. 

The  Solicitor  General  and  Mr.  Assistant 
Attorney  General  Wallace  for  respondent. 

January  12,  1014.    Denied. 
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Oct.  Term, 


Toww  OF  AxTBOBA,  Petitioner,  v.  Mabtha  L. 

Gates  [No.  846] ;  and  Town  or  Auboba, 

Petitioner,    v.    Robebt   P.    Wildeb    [No. 

847]. 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  See  same  case  below, 
No.  846,  —  L.  R.  A.  (N.  S.)  — ,  125  C.  C.  A. 
829,  208  Fed.  101. 

Mr.  William  A.  Bryans  for  petitioner. 

Mr.  Edward  P.  Costigan  for  respondents. 

January  12,  1914.     Denied. 


Leon  Cabdenas  Mabtixez,  Plaintiff  in  Er- 
ror, ▼.  State  op  Texas.     [No.  356.] 
In  Error  to  the  Court  of  Criminal  Ap- 
peals for  the  State  o^  Texas.    See  same  case 
below,  —  Tex.  Cr.  Rep.  — ,  145  S.  W.  959. 
No  counsel  appeared  for  plaintiff  in  er- 
ror. 
Mr.  B.  P.  Looney  for  defendant  in  error. 
January    12,   1914.     Per  Curiam:     Dis- 
missed for  want  of  jurisdiction.    Ex  parte 
Siebold,  100  U.  S.  371, 376, 26  L.  ed.  717, 718 ; 
Ex  parte  Crouch,  112  U.  S.  178,  28  L.  ed. 
690,  6  Sup.  Ct.  Rep.  96;  Andrews  v.  Swartz, 
166  U.  S.  272,  39  L.  ed.  422,  15  Sup.  Ct.  Rep. 
389;  Barrington  v.  Missouri,  205  U.  S.  483, 
61  L.  ed.  895,  27  Sup.  Ct.  Rep.  582;  Leeper 
V.  Texas,  139  U.  S.  462,  35  L.  ed.  225,  11 
Sup.  Ct.  Rep.  577;  Fullerton  v.  Texas,  196 
U.  S.  192,  49  L.  ed.  443,  25  Sup.  Ct.  Rep. 
221 ;  McCorquodale  v.  Texas,  211  U.  S.  432, 
53  L.  ed.  269,  29  Sup.  Ct.  Rep.  146. 


Ohasleb  Maibaum,  Appellant,  ▼.  Ukited 

States.    {No.  4.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 

Illinois. 

Messrs.  Elijah  N.  Zoline  and  James  Ham- 
ilton Lewis  for  appellant. 

Mr.  Assistant  Attorney  General  Harr  for 

appellee. 

January  39,  1914.  Per  Curicm:  Decree 
afBrmed  on  the  authority  of  Johannessen  v. 
United  States,  225  U.  S.  227,  66  L.  ed.  1066, 
32  Sup.  Ot.  Rep.  613,  and  Luria  v.  United 
States,  231  U.  S.  9,  58  L.  ed.  — ,  34  Sup. 
Ct  Rep.  10. 


Sup.  Ct.  Rep.  45;  First  Nat.  Bank  v.  Chi- 
cago Title  &  T.  Co.  198  U.  S.  280,  288,  49 
L.  ed.  1051,  1054,  25  Sup.  Ct.  Rep.  693; 
Hatch  V.  Ketchan,  198  U.  S.  680,  49  L.  ed. 
1172,  25  Sup.  Ct.  Rep.  801;  Duryea  Power 
Co.  V.  Stembergh,  218  U.  S.  299,  301,  64 
L.  ed.  1047,  1048,  31  Sup.  Ct  Rep.  25. 


Fbed  W.  Lake  and  H.  H.  Snow,  Plaintiffs 

in  Error,  v.  Maby  A.  Bontivoe  and  W. 

A.  Bokynge.    [No.  680.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California.  See  same  case  below, 
161  CaL  120,  118  Pac  536. 

Messrs.  James  F.  Peck  and  Charles  C. 
Boynton  for  plaintiffs  in  error. 

Messrs.  William  J.  Hunsaker,  E.  W. 
Britt,  and  Frank  H.  Short  for  defendants  in 
error. 

January  19,  1914.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of:  First.  Pomeroy  ▼.  State 
Bank,  1  Wall.  592,  597,  17  L.  ed.  638,  640; 
New  Orleans  &  N.  E.  R.  Co.  v.  Jopes,  142 
U.  S.  18,  22,  35  L.  ed.  919,  922,  12  Sup.  Ct. 
Rep.  109;  Ward  v.  Joslin,  186  U.  S.  142, 
153,  46  L.  ed.  1093,  1100,  22  Sup.  Ct.  Rep. 
807 ;  Holt  V.  United  States,  218  U.  S.  245, 
54  L.  ed.  1021,  31  Sup.  Ct.  Rep.  20,  20- Ann. 
Cas.  1138.  Second.  Arkansas  Southern  R. 
Co.  V.  German  Nat.  Bank,  207  U.  8,  270, 
62  L.  ed.  201,  28  Sup.  Ct.  Rep.  78:  Waters- 
Pierce  Oil  Co.  V.  Texas,  212  U.  S.  112,  63 
L.  ed.  431,  29  Sup.  Ct  Rep.  227. 


Fbbd  W.  Lake  et  al..  Plaintiffs  in  Error,  ▼. 
Supebiob  Coubt  of  the  State  or  Cai> 

IFOBNIA  IN  AID  FOB  THE  CoUNTY  OE  KeBN. 

[No.  681.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California.  See  same  case  below, 
165  Cal.  182,  131  Pac.  371, 

Messrs.  James  F.  Peck  and  Charles  C. 
Boynton  for  plaintiffs  in  error. 

Messrs.  William  J.  Hunsaker,  E.  W.  Britt, 
Frank  H.  Short,  and  D.  S.  Ewing  for  de- 
fendants in  error. 

January  19,  1914.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the  au- 
thority of  Lake  v.  Bonynge,  232  U.  S.  715, 
58  L.  ed.  — ,  34  Sup.  Ct  Rep.  330. 


F.  0.  NoBBis,  et  al..  Appellants,  t.  J.  E. 

Johnson  et  al.    [No.  149.] 

Appoal  from  the  United  States  Circuit 
Co;irt  of  Appr'nls  for  the  Fifth  Circuit. 

See  same  case  below,  — •  L.  R.  A.  (N.  S.) 
,  111  O.  C.  A.  201,  190  Fed.  459. 

Mr.  Thomas  N.  Kennerly  for  appellants. 

Mr.  Henry  F.  Ring  for  appHleos. 

January  19,  1914.  Per  CuHam:  Dis- 
wisped  for  want  of  jurisdiction.  Tloldon  v. 
etratton.  ini  U.  S.  115,  48  L.  ed.  110,  24 


The  Steamship  Geobge  W.  Elder,  etc.,  et 

al.,   Claimants,   Petitioners,   ▼.    Port   or 

Portland.     [No.  840.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  See  same  case  below,  124 
C.  C.  A.  332.  200  Fed.  268. 

Mr.  Arthur  A.  Birney  for  petitioners. 

Mr.  C.  F..  S.  Wnnd  for  r^onondent. 

January   19,   1014.     Dpnied. 
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H.  TiLLOTSOir,  Plaintiff  in  Error, 
T.  Statb  or  Kansas.    [No.  183.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Kansas. 
Meesrs.  W.  L.  Sturdevant  and  Clinton  A. 

Welsh  for  plaintiff  in  error. 
No   counsel   appeared   for   defandant   in 

error. 
January  20,  1914.    Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 


James  P.  Allbn,  Plaintiff  in  Error,  t.  H. 

H.  Oliveb.     [No.  193.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

Mr.  S.  T.  Bledsoe  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

January  21,  1914.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Edwabd  a.  Roehbio  et  a1.,  Plaintiffs  In 
Error,  y.  Fobd  Smith.     [No.  194.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Nebraska. 
Messrs.  Alfred  G.  EUiek  and  Harrison  G. 

Brome  for  plaintiffs  in  error. 
No   counsel   appeared   for   defendant   in 

error. 
January  22,  1914.    Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 


Noel  CoNSTBUcnoir  Cohpant,  Plaintiff  in 

Error,  v.  Gkosoe  W.  Smith  &  Company, 

Incorporated.     [No.  197.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Maryland. 

Messrs.  J.  Kemp  Bartlett  and  Edgar 
Allan  Foe  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

January  22,  1914.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


WooDWABD  CoTPON  COMPANY,  Appellant,  V. 

City  op  Woodwabd  et  al.    [No.  154.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Oklahoma. 

Mr.  John  Devereux  for  appellant. 

Messrs.  Charles  A.  Loomis  and  Webster 
Ballinger  for  appellees. 

January  26,  1914.  Per  Curiam:  Af- 
firmed with  costs,  on  the  authority  of 
Madera  Waterworks  Co.  y.  Madera,  228 
U.  S.  454,  67  L.  ed.  915,  33  Sup.  Ct  Rep. 
671;  Memphis  y.  Cumberland  Teleph.  & 
Teleg.  Co.  218  U.  S.  624,  54  L.  ed.  1185,  31 
Sup.  Gt  Bep.  115;  Knozville  Water  Co.  t. 


KnoxYille,  200  U.  S.  22,  50  L.  ed.  853,  26 
Sup.  Ct.  Bep.  224;  Bienville  Water  Supply 
Co.  ▼.  Mobile,  176  U.  S.  109,  44  L.  ed.  92, 
20  Sup.  Ct.  Rep.  40. 

Cause  remanded  to  the  District  Court  of 
the  United  States  for  the  Western  Diatrieft 
of  Oklahoma. 


John   S.  Taxboit,   Petitioner,   t.   United 

States.     [No.  819.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  See  same  case  below,  120 
G.  a  A.  360,  208  Fed.  144. 

Mr.  Joseph  U.  Sweeney  for  petitioner. 

The  Attorney  General  for  defendant  in  er* 
ror. 

January  26,  1914.    Denied. 


American    National    Bank    of    Macon, 

Geobgia,  et  aL,  Petitioners,  ▼.  S.  H.  StilXi 

et  al.    [No.  860.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  See  same  case  below, 
126  C.  C.  A.  473,  209  Fed.  749. 

Mr.  George  S.  Jones  for  petitioners. 

Messrs.  Stanwix  G.  Mayfield,  Charles 
Carroll  Simms,  and  Alexander  Akerman 
for  respondents. 

January  26,  1914.    Denied. 


Republic  Iron  &  Steel  Compant,  Plaintiff 

in  Error,  ▼.  Howard  Cablton.   [No.  206.] 

In   Error  to  the  District  Court  of  the 

United  States  for  the  District  of  Maryland. 

Mr.   J.   Kemp   Bartlett   for  plaintiff  in 

error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

January  26,  1014.    Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Distkict  ot  Columbia,  Plaintiff  in  Error, 
V.  Philadelphia,  Baltimobe,  k  Wash- 
ington Railroad  Company.     [No.  174.] 
In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia;   petition  for  writ  of 
certiorari.    See  Same  case  below,  38  App.  D. 
C.  143. 

Messrs.  Conrad  H.  Syme  and  F.  H.  Steph- 
ens for  plaintiff  in  error. 

Messrs.  F.  D.  McKenney  and  J.  S.  Flan- 
nery  for  defendant  in  error. 

January  26,  1914.  Per  Curiam:  Dis- 
missed  for  want  of  jurisdiction.  American 
Security  &  T.  Co.  v.  District  of  Columbia, 
224  U.  S.  491,  56  L.  ed.  856,  32  Sup.  Ct. 
Rep.  653. 

The  petition  for  a  Writ  of  Certiorari  is 
denied. 
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Caldwixx  ft  Dbaxb,  a  Finn,  etc.,  Plainiiffa 

in  Error,  ▼.  John  R.  Jobs,  Auditor,  etc. 

[No.  211.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Mr.  J.  W.  Blackwood  for  plaintiffs  in  er- 
ror. 

Ko  counsel  appeared  for  defendants  in 
«rror. 

January  27,  1014.  Dismissed  with  eotts^ 
pursuant  to  the  Tenth  Rultw 


Texab    k    Pagdio    Railway    Compant, 

Plaintiff  in  Error,  t.  Johk  Jackson  et 

aL    [No.  201.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

See  same  ease  below,  118  a  a  A.  576,  193 

Fed.  94a. 

Mr.  Charles  Payne  Fenner  for  plaintiff  in 
error. 

Messrs.  Geoi^ge  Whitfield  Jack  and  W.  P. 
Hall  for  defendants  in  error. 

January  27,  1914.  Dismissed^  per  stipu- 
lation. 
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<2n  U.  8.  818) 

BENJAMIN  F.  HARRISON,  Secretary  of 
the  State  of  Oklahoma*  Appt, 

V. 

8T.   LOUIS   &   SAN   FRANCISOO  RAIL- 
ROAD COMPANY. 

Reicoval  of  Causes  (|  3**)— Rbotbiotion 
or  Right  by  State  —  Fobeion  Inter- 
state Carbur. 

1.  The  right  of  a  foreign  interstate  rail- 
way carrier  doing  business  in  Oklahoma  to 
remove  to  a  Federal  court  a  suit  brought 
against  it  in  an  Oklahoma  eourt  bj  a  eiil« 
sen  and  resident  of  thai  state  U  unconsti* 
tntionally  abridged  by  the  proTisions  of 
Okla.  act  of  May  26,  1908,t  for  the  imme- 
diate revocation  of  the  license  or  charter 
to  do  business  within  the  state  of  erery 
|>erson,  firm,  or  corporation  who  ^aU  assert 
in  any  court  of  that  state  a  domieil  within 
another  state  or  foreign  country,  and  for 
the  punishment  by  extraordinary  penalties 
•of  the  doing  of  business  within  tne  state 
after  the  license  or  charter  shsil  haTo  been 
so  revoked. 

[fld.  Note.— For  other  oaBea,  see  Removal  of 
Causes,  Cent  Die  Hi.!;  Deo.  Dig.  «  t.*] 

BtATBS   (i   191*)— iMHtTNITT   FBOM   SUIT  — 

Suit  AoAiifsr  Oiticebs. 

2.  A  suit  to  enjoin  state  officers  from 
▼iolating,  under  the  sanction  of  a  state  stat- 
ute, the  constitutional  rights  of  the  com- 
plainant, is  not  a  suit  against  the  state. 

(Bd.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  H  179-184:    Dec.  Dig.  I  191.*] 

Statutes  (S  04**)— Pabtial  Inyauditt. 

8.  The  unconstitutionality  of  the  attempt 
to  prevent  access  to  the  Federal  courts, 
made  by  the  provisions  of  Okla.  act  of  May 
26,  1908,  for  the  immediate  revocation  of 
the  license  or  charter  to  do  business  within 
the  state  of  every  person,  firm,  or  corpora- 
'tion  who  shall  assert  in  any  court  of  that 
state  a  domieil  within  another  state  or  for- 
eign country,  and  for  the  punishment  by 
extraordinary  penalties  of  the  doins  of  busi- 
ness within  the  state  after  the  license  or 
-charter  shall  have  been  so  revoked,  renders 
invalid  also  that  part  of  the  statute  which 
imposes  a  local  citizenship  and  domieil 
upon  every  person,  firm,  or  corporation  do- 
ing business  within  the  state. 

[Bd.  Note.— For  other  cases,  see  Statutes,  Cent 
Dig.  iS  &8-68.  196 ;    Dee.  Dig.  9  64.*] 

Equity  (§  264*)--Pleadino— Striking  Out 
— Mattebs  Ibbeijcvant  to  Issues. 

4.  Averments  challenging  the  foreign  citi- 
senship  of  a  corporation  are  properly  strick- 
en from  the  answer  in  a  suit  brought  by 
such  corporation  in  a  Federal  court  to 
•enjoin  state  officials  from  enforcing  a  for- 
feiture of  its  right  to  do  business  in  the 
state  because  of  its  assertion  of  a  right  to 
remove  an  action  against  it  from  a  state 
«ourt  to  a  Federal  court,  since  such  mat- 
ters are  properly  cognizable  only  where  pre- 
sented in  an  appropriate  manner  and  at 
'flie  proper  time  to  the  Federal  tribunal, 
whien  has  a  right  to  pass  upon  them  when 


considering  the  propriety  of  tlw  removal 
which  is  prayed. 

[Bd.  Note.— For  other  cases,  see  Bqulty,  Cent. 
Dig.  99  636-MO;    Dec  Dig.  9  M4.M 

[No.  84.] 

Submitted    November    4,    1013.    Deoided 
February  24,  1914. 

APPEAL  from  the  Girenit  Court  of  the 
United  States  for  the  Western  District 
of  Oklahoma  to  review  a  decree  enjoining 
state  officials  from  enforcing  a  forfeiture 
of  the  right  of  a  foreign  corporation  to  do 
business  in  the  state,  incurred  by  its  asser- 
tion of  the  right  to  remove  an  action  against 
it  from  a  state  to  a  Federal  court.  Af- 
firmed. 
See  SUM  case  below,  171  Fed.  480. 

Statement  by  Mr.  Ohief  Justice  Whllax  S 
•  The  St.  Louis  k  San  Francisco  Railroad? 
Company,  a  corporatioB  chartered  under  the 
laws  of  Missottri^  and  a  citizen  and  resi« 
dent  of  that  state,  owned,  controlled,  or 
operated,  for  the  purpose  of  interstate  and 
intrastate  commerce,  many  hundreds  of 
miles  of  railway  in  Oklahonuk,  and  extend- 
ing into  adjoining  states  and  beyond.  These 
lines  existed  and  were  operated  by  the  com- 
pany; some,  it  may  be,  before  the  terri- 
tory of  Oklahoma  was  organized,  and  most, 
if  not  all,  before  Oklahoma  was  endowed 
with  statehood.  The  lines  composing  the 
system  originated  in  various  charters,  some 
enacted  by  Congress,  accompanied  with 
grant  of  land,  and  others  by  territorial 
grant.  The  unified  system  resulted  from 
foreclosures,  consolidations,  etc.  In  1908 
the  company  was  sued  by  a  citizen  and  resi- 
dent of  Oklahoma,  in  a  court  of  that  state. 
On  the  ground  of  diversity  of  citizenship  a 
petition  and  bond  in  due  form  and  season- 
able time  were  filed  by  the  company  for 
removal  to  the  circuit  court  of  the  United 
States  for  the  western  district  of  Oklahoma. 
What  action  was  taken  by  the  state  court 
does  not  appear,  but  presumably  the  peti- 
tion was  denied, — ^the  following  document 
having  been  issued  by  the  secretary  of  state: 


*  State  of  Oklahoma. 
Revocation  of  Charter  of  St.  Louis  ft  San 
Francisco    Railroad    Company    in    Okla- 
homa. 

Guthrie,  Oklahoma,  August  29th,  1908. 
In  the  District  Court. 
Gertrude    Goode,    Administratrix    of    the 
Estate   of    Frank    R.   Goode,    Deceased, 
Plaintiff, 

vs. 
St.  Louis  k  San  Francisco  Railroad  Com- 
pany, a  Corporation,  Defendant. 
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•For  other  cases  see  seme  topic  A  9  mumbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezi 
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PMiioii  for  Removal  and  to  the  Cireuit 

Court  of  the  United  States. 
Stala  of  Oklahoma^ 

Comanche  County: 

HaTing  received  due  and  legal  notice  from 
J.  T.  Johneon,  judge  of  the  district  court  of 
Oomanehe  county,  that  the  above-named 
corporation  defendant^  St.  Louis  &  San 
Vraneisco  Railroad  Company,  has  filed  a 
petition  for  removal  to  the  United  States 
oonrty  a  certified  copy  of  which  is  on  record 
in  the  ofliee  of  the  secretary  of  state  at 
the  Capitol  in  the  city  of  Guthrie,  in  the 
state  of  Oklahoma. 

Therefore,  I,  Leo  Meyer,  assistant  seere* 
tary  of  state  and  now  acting  secretary  of 
state  of  the  state  of  Oklahoma,  by  author- 
ity invested  in  me  under  |  4  of  house  bill 
No.  131,  approved  by  the  governor  of  the 
state  of  Oklahoma,  C.  X.  Haskell,  May  26th, 
1908,  do  hereby  declare  the  license  of  the 
said  St.  Louis  &  San  Francisco  Railroad 
Company  to  transact  business  in  the  state 
of  Oklahoma  forfeited  and  revoked. 

In  testimony  whereof,  I  have  set  my  hand 
and  caused  to  be  affixed  the  great  seal  of 
the  state. 

Done  at  the  city  of  Guthrie  this  29th  day 
of  August,  A.  D.,  1908. 

[Seal]  Leo  Meyer, : 

^  Acting  Secretary  of  State, 

fi 

*'  Thereupon  the  suit  which  is  now  before 
us  was  commenced  by  the  railroad  company 
against  the  secretary  of  state  and  his  as- 
sistant, seeking  to  enjoin  them  from  giving 
effect  to  the  certificate,  or  in  any  way  dis- 
turbing or  interfering  with  the  company  in 
carrying  on  business  in  the  state.  With 
much  amplitude  of  statement  the  source 
and  history  of  the  title  of  the  various  rail- 
roads forming  part  of  the  complainant's  sys- 
tem in  Oklahoma  were  enumerated.  In  ad- 
dition to  asserting  that  rights  secured  to 
the  corporation  by  the  state  Constitution 
had  been  denied  by  the  action  complained 
of,  violations  of  the  Constitution  of  the 
United  States  were  specifically  ssserted 
on  the  following  grounds:  First,  because 
the  state  law  under  which  the  secretary  of 
state  had  purported  to  act,  and  the  action 
taken  thereunder,  constituted  an  unwar- 
ranted interference  on  the  part  of  the  state 
and  its  officers  with  the  judicial  power  of 
the  United  States;  second,  because  the  at- 
tempt to  exclude  the  company  f ::::-•  the 
state,  and  prevent  it  from  doing  business 
therein,  under  the  circumstances  stated, 
was  repugnant  to  the  commerce  clause  of 
the  Constitution,  the  due  process  clause  of 
the  14th  Amendment,  and  the  contract 
clause,  the  latter  being  based  on  the  as- 
sertion that  the  congressional  and  legisla- 
tive acts  by  which  the  roads  forming  part 


of  the  system  of  the  company  had  been  in- 
corporated constituted  contracts  giving  a 
right  to  do  business  in  Oklahoma  which  that 
state  had  no  power  to  impair.  The  court 
allowed  a  restrkining  order.  The  bill  was 
demurred  to  on  the  ground  of  want  of  juris- 
diction and  want  of  equity.  The  demurrer 
was  overruled.  The  court,  in  an  elaborate 
opinion,  expounded  its  reasons  for  so  doing, 
holding  that  it  had  jurisdiction  because  of 
diversity  of  citizenship,  the  complainant 
being  a  citizen  of  Missouri,  and  the  defend- 
ants, citizens  and  residents  of  Oklahoma. 
In  reaching  this  conclusion,  the  court  an^ 
alyzed  the  various  transactions,  foreclosure,  m 
and  consolidations,  etc.,  by  which  the  rail-|| 
road  company  had  acquired  the  lines^com-* 
posing  its  system,  and  held  that  there  was 
nothing  in  any  of  them  which  destroyed  the 
Missouri  citizenship  of  the  complainant. 
It  moreover  ■  held  in  any  event  there  was 
ample  ground  for  jurisdiction  because  of 
the  constitutional  rights  aseerted. 

As  to  the  alleged  want  of  equity  in  the 
bill,  the  court,  after  stating  that  the  obvi- 
ous purpose  of  the  legislation  under  which 
the  secretary  of  state  had  acted  as  deduced 
from  its  text,  was  to  prevent  the  removal 
of  causes  from  the  state  to  a  court  of  the 
United  States,  declared  that  the  defendant 
in  argument  had  so  conceded.  It  was  de- 
cided that  the  state  was  without  authority 
to  legislate  to  that  effect,  and  therefore  the 
law  in  question  and  the  action  of  the  secre- 
tary of  state  taken  under  it  were  void  be- 
cause of  repugnancy  to  the  Constitution 
of  the  United  States.  The  answer,  which 
was  then  filed,  admitted  the  incorporation 
of  the  complainant  in  Missouri,  and  the 
citizenship  in  Oklahoma  of  the  defendants, 
as  well  as  the  jurisdictional  amount.  The 
allegations  of  the  complaint  as  to  inter- 
ference with  the  authority  of  the  courts 
of  the  United  States  as  to  the  commerce 
and  contract  clauses  of  the  Constitution 
and  the  due  process  and  equal  protection 
clauses  of  the  14th  Amendment  were  sought 
to  be  traversed  by  copious  averments  con- 
cerning the  subject.  Finally  it  was  assert- 
ed, 1,  that  the  Missouri  corporation  was 
never  authorized  to  acquire  any  railroad  in 
either  the  Indian  or  Oklahoma  territory, 
and  it  therefore  had  no  standing  to  assert 
as  a  Missouri  corporation,  its  ownership 
and  control  of  such  roads  as  a  basis  for 
removal;  2>  that  in  forming  the  line  or 
lines  of  railway  which  constituted  its  sys- 
tem, the  complainant  had  consolidated 
parallel  and  competing  roads,  in  violation 
of  the  anti-trust  laws  of  the  territory  and 
of  the  state  of  Oklahoma,  as  well  as  the 
law  of  the  United  States,  and  therefore  the 
corporation  was  not  in  a  position  to  assert 
its  Missouri  citizenship;  and  8,  that  the 
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2^  acquisition  by  tbe  pomplainant  of  Tarioua 
*  roads  forming  parts  of  its  system,  wliich 
were  covered  by  charters  granted  by  Con- 
gress or  by  Oklahoma  territory,  was  in  con- 
flict wi^h  such  charters,  and  for  this  reason, 
moreover,  the  corporation  could  not  be 
heard  to  assert  its  Missouri  citizenship. 
An  exception  of  the  complainant  to  the  rele- 
vancy of  the  three  grounds  just  stated  was 
maintained,  and  they  were  stricken  from 
the  answer.  By  agreement  between  the 
parties,  the  present  appellant,  the  succes- 
sor in  office  as  secretary  pf  state,  was  sub- 
stituted as  defendant.  Thereupon,  the  case 
having  been  submitted  to  the  court  on  bill 
and  answer,  a  decree  was  entered  perpetual- 
ly enjoining  the  secretary  of  state  from  giv- 
ing effect  to  the  order  of  revocation,  or 
Interfering  with  or  disturbing  the  com- 
plainant in  the  transaction  of  its  business 
in  the  state.  It  was  expressly  decreed  that 
the  act  of  the  legislature  of  Oklahoma  upon 
which  the  action  of  the  secretary  of  state 
was  taken  was  void  and  unenforceable  be- 
cause of  its  repugnancy  to  the  Constitution 
of  the  United  States.  This  appeal  was  then 
taken. 

Mr.  Charles  West,  Attorney  General  of 
Oklahoma,  for  appellant. 

Messrs.  W.  F.  Evans  and  B.  T.  Miller 
for  appellee. 

r  Mr.  Chief  Justice  White,  after  making 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

We  have  stated  the  case  only  to  the  ex- 
tent necessary  to  make  clear  the  questions 
essential  to  be  decided. 

The  assignments  of  error  in  general  terms 
assail  the  overruling  of  the  demurrer,  the 
striking  of  matter  from  the  answer,  and  the 
final  decree.  The  propositions,  however, 
which  are  urged  at  bar  to  sustain  these 
general  assignments,  are  numerous  and  we 
think  in  some  aspects  redundant.  To  con- 
sider them  in  the  order  in  which  they  are 
urged  would,  besides  giving  rise  to  repeti- 
tion, tend  to  produce  confusion.  We  hence 
disregard  the  mere  order  in  which  they  are 
stated  in  the  argument,  and  come  to  con- 
e:  sider  the  fundamental  propositions  neces- 
•  sary  to  be  taken*  into  view  in  order  to  de- 
termine whether  the  court  below  was  right 
in  holding  that  the  law  under  which  the 
secretary  of  state  acted,  as  well  as  the  ac- 
tion of  that  officer,  was  void  because  in- 
consistent with  the  judicial  power  of  the 
United  States,  reserving  until  that  is  done 
such  separate  consideration  of  the  proposi- 
tions relied  on  as  we  may  deem  it  neces- 
sary to  make. 

It  may  not  be  doubted  that  the  judicial 
power  of  the  United  States  as  created  by  I 


the  Constitutipn  and  provided  for  by  Con- 
gress pursuant  to  its  constitutional  au- 
thority is  a  power  wholly  independent  of 
state  action,  and  which  therefore  the  sev- 
eral states  may  not  by  any  exertion  of  au- 
thority in  any  form,  directly  or  indireotly, 
destroy,  abridge,  limit,  or  render  inoQica- 
cious.  The  doctrine  is  so  elementary  as  to 
require  no  citation  of  authority  to  sustain 
it.  Indeeed,  it  stands  out  so  plainly  as 
one  of  the  essential  and  fundamental  con- 
ceptions upon  which  our  constitutional 
system  rests,  and  the  lines  which  define  It 
are  so  broad  and  so  obvious,  that,  unlike 
some  of  the  other  powers  delegated  by  the 
Constitution,  where  the  lines  ^  distinction 
are  less  clearly  defined,  the  attempts  to 
transgress  or  forget  them  have  been  so  in- 
frequent as  to  eall  for  few  occasions  for 
their  statement  and  application.  However, 
though  infrequent,  occasions  have  not  been 
wanting,  especially  on  the  subject  of  tbe 
removal  of  causes  with  which  we  are  nonf 
dealing,  where  the  general  principle  has 
been  expounded  and  applied  so  as  to  cause 
the  subject,  even  from  the  mere  point  of 
view  of  authority,  to  be  beyond  the  domain 
of  all  possible  controversy. 

See  for  general  question,  Bx  parte  Tonng, 
209  U.  S.  123,  62  L.  ed.  714,  13  LMJL 
(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764;  Reagan  v.  Farmers'  Loan  ft  T. 
Co.  154  U.  S.  3b2,  391,  38  L.  ed.  1014,  1021, 
4  Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047;  Hess  v.  Reynolds,  113  U.  S.  73,  77, 
28  L.  ed.  927,  928,  6  Sup.  Ct.  Rep.  377; 
Madisonville  Traction  Co.  v.  St.  Bernard 
Min.  Co.  196  U.  8.  239,  262,  49  L.  ed.  462, 
467,. 25  Sup.  Ct.  Rep.  251,  and  on  subject 
of  removal,  Southern  P.  Co.  v.  Denton,  146 
U.  S.  202,  36  L.  ed.  942,  13  Sup.  Ct.  Rep. 
44;  St.  Louis  &  8.  F.  R.  Co.  v.  James,  161^ 
U.  8.  545,  40  L.  ed.  802,  16  Sup.  Qt.  Re|>.|} 
621;*Southern  R.  Co.  v.  Allison,  190  U.* 
S.  326,  47  L.  ed.  1078,  23  Sup.  Ct.  Rep. 
713;  Hemdon  v.  Chicago  R.  I.  ^  K  R.  Co. 
218  U.  S.  135,  54  L.  ed.  970,  30  Sup.  Ct 
Rep.  633. 

With  this  general  principle  In  hand  let 
us  come  to  fix  one  or  more  of  the  essentials 
of  the  right  to  remove  as  a  prelude  to 
testing  the  assailed  statute  and  the  action 
taken  under  it.  In  the  first  place,  «the 
right,  unrestrained  and  unpenalized  by 
state  action,  on  compliance  with  the  forms 
required  by  the  law  of  the  United  States, 
to  ask  the  removal  of  a  cause  pending  in 
a  state  to  a  United  States  court,  is  obvious- 
ly of  the  very  essence  of  the  right  to  remove 
conferred  by  the  law  of  the  United  States. 
In  the  second  place,  as  the  right  given  to 
remove  by  the  United  States  law  is  para* 
mount,  it  results  that  it  is  also  of  the 
essence  of  the  right  to  remove,  that  when  an 
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iMQe  of  whether  ft  prayer  for  remoral  was 
rightfully  atked  ariaea,  a  Federal  question 
results  which  is  determinahle  by  the  courts 
of  the  United  States  free  from  limitation 
or  interference  arising  from  an  exertion  of 
state  power.  In  the  third  place,  as  the 
right  freely  exists  to  seek  removal  un- 
checked or  unburdened  by  state  authority, 
and  the  duty  to  determine  the  adequacy  of 
a  prayed  removal  is  a  Federal,  and  nofc 
a  state,  question,  it  follows  that  the  states 
are,  in  the  nature  of  things,  without  au- 
thority to  penalize  or  punish  one  who  has 
sought  to  avail  himself  of  the  Federal  right 
of  removal  on  the  ground  that  the  removal 
asked  was  unauthorized  or  illegaL  Let  us 
come,  then,  to  the  text  of  the  statute,  with 
the  object  of  determining  its  eonstitution- 
ality. 

Its  1st  section  provides  "that  the  domicil 
of  every  person,  firm,  or  corporation  eon- 
ducting  a  business  in  person,  by  agent, 
through  an  office,  or  otherwise  transacting 
business  within  the  state  of  Oklahoma,  and 
which  has  complied  with  or  may  comply 
with  the  Constitution  and  laws  of  the  state 
of  Oklahoma,  shall  be  for  all  purposes 
deemed  and  held  to  be  the  state  of  Okla- 
homa." The  2d  section  provides  for  the 
e  Immediate  revocation  of  "the  license  or 
{§  charter  to  do  business  within  the  state  of 
*  Oklahoma  of  every  person,  firm,  or  corpora- 
tion conducting  a  business  in  person,  by 
agent,  through  an  office,  or  otherwise  trans- 
acting business  within  said  state  of  Okla- 
homa, who  shall  elaim  or  declare  in  writ- 
ing before  any  court  of  law  or  equity  within 
said  state  of  Oklahoma,  domicil  within  an- 
other state  or  foreign  country.**  [Okla. 
Laws  of  May  26,  1908.]  The  8d  section 
makes  it  the  duty  of  the  judge  of  any  court 
before  which  any  claim  of  foreign  domicil 
Is  made  within  the  contemplation  of  the 
2d  section  to  at  once  make  report  of  the 
fact  to  the  secretary  of  state,  and  to  trans- 
mit to  that  officer  a  copy  of  the  claim ;  and 
the  4th  section  imposes  on  the  secretary  of 
state  the  duty  immediately,  on  the  receipt 
of  such  report  and  copy  of  the  declaration, 
to  "declare  the  license  or  charter  of  any 
person,  firm,  or  corporation  so  filing  said 
elaim  or  declaration  forfeited  and  revoked;" 
and  the  5th  causes  it  to  be  a  misdemeanor 
subjecting  to  a  penalty  of  not  less  than  one 
thousand  nor  more  than  five  thousand  dol- 
lars each  day  or  part  of  day,  for  any  per- 
son whose  license  or  charter  is  revoked,  to 
do  business  in  Oklahoma  in  conflict  with 
the  prohibitions  of  the  statute. 

While  the  provisions  of  the  statute  are 
dependent  one  upon  the  other,  and  are  uni- 
fied in  the  sense  that  they  all  are  com- 
ponents of  a  common  purpose,  that  is,  tend 
to  the  realization   of   one   and   the   same 


l^islativo  Intent,  its  provisions,  neverthe- 
less, for  the  purpose  of  analysis,  are  plain- 
ly twofold  in  character;  that  is,  one,  the 
compulsory  citizenship  and  domicil  within 
the  state  which  the  1st  section  imposes, 
and  the  other,  the  prohibition  which  the 
statute  pronounces  against  any  assertion 
in  a  court  of  the  existence  of  any  other 
citizenship  and  domicil  than  that  which  the 
statute  ordains,  and  the  means  and  penal- 
ties provided  for  sanctioning  such  prohibi- 
tion. Although  theoretically,  the  first 
would  seem  to  be  the  more  primary  and 
fundamental  of  the  two,  since  the  second,^ 
after  all,  consists  but  of  methods  provldedg 
for  making  the  first*  operative,  the  second,* 
from  the  point  of  view  we  are  examining, 
is  the  primal  consideration,  since  it  directly 
deals  with  the  assertion  in  a  state  court 
of  a  right  to  remove,  and  provides  the 
mechanism  which  was  deemed  to  be  effectual 
to  render  the  assertion  of  such  right  im- 
possible. In  other  words,  the  difference  be- 
tween its  two  provisions  is  that  which  exists 
between  an  attempt  on  the  one  hand  to 
render  the  enjoyment  of  a  Federal  right 
impossible  by  arbitrarily  creating  a  ficti- 
tious legal  status  incompatible  with  the  ex- 
istence of  the  right,  and  on  the  other  hand 
the  formulation  of  such  prohibitions  and 
the  establishment  of  such  penalties  against 
the  attempt  to  avail  d  the  Federal  right 
as  to  cause  it  to  be  impossible  to  assert  it. 
Coming,  then,  to  consider  the  statute  from 
the  second  or  latter  point  of  view,  we  think 
it  is  clear  that  it  plainly  and  obviously 
forbids  a  resort  to  the  Federal  courts  on 
the  ground  of  diversity  of  citizenship  in  the 
contingency  contemplated,  punishes  by  ex- 
traordinary penalties  any  assertion  of  a 
right  to  remove  under  the  laws  of  the 
United  States,  and  attempts  to  divest  the 
Federal  courts  of  their  power  to  determine, 
if  issue  arises  on  the  subject,  whether  there 
is  a  right  to  remove.  Indeed,  the  statute 
goes  much  further,  since,  when  an  applica- 
tion to  remove  is  made,  in  order  to  prevent 
a  judicial  consideration  of  its  merits  even 
by  the  state  court,  it  in  effect  commands 
the  judge  of  such  court,  on  the  making  of 
the  application,  to  refuse  the  same,  and 
to  certify  the  fact  that  it  was  made  to  a 
state  executive  officer  to  the  end  that  such 
officer  should,  without  Judicial  action,  strip 
the  petitioning  corporation  of  its  right  to 
do  business,  besides  subjecting  it  to  penal- 
ties of  the  most  destructive  character  as  a 
means  of  compelling  acquiescence.  When 
the  nature  of  the  statute  is  thus  properly 
appreciated,  nothing  need  be  further  said 
to  manifest  its  obvious  repugnancy  to  the 
Constitution,  or  to  demonstrate  the  correct- 
ness of  the  decree  of  the  court  below. 
The  conclusion  just  stated  leaves  us  only 
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*  tin  duty  of*Mparately  and  briefly  referring 
to  some  of  the  propoaitiona  pressed  in  argu- 
ment: (a)  the  contention  that  because  the 
object  of  the  suit  was  to  enjoin  state  of- 
ficers from  violating  the  constitutional 
rights  of  the  complainant,  it  was  therefore 
a  suit  against  the  state,  and  not  maintain- 
able, is  so  plainly  in  conflict  with  the 
settled  doctrine  to  the  contrary  that  we 
do  not  further  notice  it.  (b)  The  conten- 
tion BO  much  insisted  upon,  that  the  act 
should  not  be  declared  unconstitutional  be- 
cause it  does  not  discriminate,  we  assume 
refers  to  the  provision  of  the  statute  creat- 
ing an  arbitrary  standard  of  state  citizen- 
ship and  domicil;  but,  as  we  see  no  pos- 
sibility of  separating  that  provision  from 
tiie  unconstitutional  attempt  to  prevent  ao- 
eess  to  the  courts  of  the  United  States, 
there  is  no  occasion  to  further  deal  with 
the  subject  of  discrimination.  If,  however, 
we  were  to  separately  consider  it,  at  once 
it  is  to  be  observed  that  the  contention 
proceeds  upon  a  self-evident  misconception, 
which  is  this:  that  if  only  wrong  be  indis- 
criminately done,  it  becomes  rightful,  (c) 
The  proposition  that  the  constitutionality 
of  the  statute  and  the  action  taken  under 
it  is  supported  by  the  decisions  in  Doyle  v. 
Continental  Ins.  Co.  94  U.  S.  535,  24  L.  ed. 
148,  and  Security  Mut.  L.  Ins.  Co.  v. 
Fnwitt,  202  U.  S.  248,  50  L.  ed.  1014,  26 
Sup.  Ct.  Rep.  619,  6  Ann.  Cas.  817,  is,  we 
think  plainly  unfounded.  Those  cases  in- 
volved state  legislation  as  to  a  subject  over 
which  there  was  complete  state  authority; 
that  is,  the  exclusion  from  the  state  of  a 
corporation  which  was  so  organized  that 
it  had  no  authority  to  do  anything  but  a 
purely  intrastate  business,  and  the  decisions 
rested  upon  the  want  of  power  to  deprive 
a  state  of  its  right  to  deal  with  a  subject 
which  was  in  its  complete  control,  even 
though  an  unlawful  motive  might  have  im- 
pelled the  state  to  exert  its  lawful  power. 
But  that  the  application  of  those  cases  to 
a  situation  where  complete  power  in  a  state 
over  the  subject  dealt  with  does  not  exist 

c^has  since  been  so  repeatedly  passed  upon 
gas  to  cause  the  question  not  to  be  open. 

•  Western  U.  Teleg.  Co.  v.  Kan8as,*216  U.  S. 
1,  64  L.  ed.  855,  30  Sup.  Ct.  Rep.  190; 
Pullman  Co.  v.  Kansas,  216  U.  S.  56,  64 
L.  ed.  378,  30  Sup.  Ct.  Rep.  232;  Inter- 
national Textbook  Co.  v.  Pigg,  217  U.  S. 
91,  64  L.  ed.  678,  27  LJIA..(N.S.)  493, 
30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas.  1103; 
Buck  Stove  k  Range  Co.  v.  Vickers,  226 
U.  S.  205,  57  L.  ed.  189,  83  Sup.  Ct.  Rep. 
41;  and  Hemdon  v.  Chicago,  R.  I.  &  P.  R. 
Co.  218  U.  S.  135,  54  L.  ed.  970,  30  Sup. 
Ct.  Rep.  633.  The  grounds  of  the  decision 
In  the  last  case  show  the  extremely  narrow 
•eope  of  the  rulings  in  the  Doyle  and  Prew- 


itt  Cases,  and  render  their  inappUcabil* 
ity  to  this  case  certain.  Indeed,  the  mliaf 
in  the  Hemdon  Case  and  in  those  subse* 
quent  to  the  Doyle  and  Prewitt  Cases,  most 
of  which  were  reviewed  in  the  Hemdoa 
Case,  demonstrates  that  no  authority  is  af- 
forded by  those  two  cases  for  the  concep- 
tion that  it  is  within  the  power  of  a  state 
in  any  form,  directly  or  indirectly,  to 
destroy  or  deprive  of  a  right  conferred  by 
the  Constitution  and  laws  of  the  United 
States,  (d)  The  matters  which  the  court 
below  ordered  stricken  from  the  answer 
were  irrelevant  to  the  issue  for  decision, 
even  if  it  be  conceded  hypothetically  that 
they  had  merit;  because,  under  that  as- 
sumption, they  would  have  only  been  prop- 
erly cognizable  if  presented  in  an  appro- 
priate manner  and  at  the  proper  time  to 
the  Federal  tribunal  which  had  a  right  to 
pass  upon  them  when  considering  the  pro- 
priety of  the  removal  which  was  prayed. 

(e)  We  consider  that  the  plain  text  of 
the  statute,  the  meaning  affixed  to  It  by 
the  state  court  when  the  application  to  re- 
move was  made,  the  subsequent  action  taken 
by  the  state  officers,  the  character  of  the 
pleadings,  the  concession  as  stated  by  the 
court  below,  which  was  made  in  the  argu- 
ment»  all  leave  no  room  for  the  contention 
that,  at  all  events,  the  statute  should  be 
construed  not  as  an  attempt  on  the  part  of 
the  state  to  prevent  the  removal  of  causes, 
but  simply  as  an  effort  on  the  part  of  the 
state  to  exert  reasonable  control  over  cor- 
porations within  its  borders.  The  argu- 
ment that  the  statute,  if  understood  as  we 
understand  it,  is  so  flagrantly  repugnant  to 
the  Constitution  as  to  suggest  the  impos- 
sibility of  believing  that  it  was  enacted  with 
that  end  in  view,  but  repudiates,  as  we  have  ^ 
seen,  the  action  of  the  state  court  and  of§ 
the* state  officers  under  it,  and  the  whole* 
course  of  the  trial,  and  comes  at  last  to 
the  contention  that  the  more  plainly  an 
enactment  violates  the  Constitution,  the 
more  urgent  the  duty  of  deciding  that  it 
does  not  do  so. 

Affirmed. 


(233  U.  8.  891) 

UNITED    STATES   OP    AMERICA,   Petl- 

tioner, 

V. 

LEXINGTON  MILL  ft  ELEVATOR  COM- 
PANY. 

Food  (|  6*)— Poisonous  Inobedientb. 

1.  The  addition  of  poisonous  substances 
to  an  article  of  food  in  such  minute  quan- 
tities that  the  health  of  consumers  cannot 
possibly  be  injured  is  not  condemned  by  the 
provisions  of  the  food  and  drugs  act  of  June 
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SO,  1900  (84  Stat,  at  L.  768,  chap.  8915, 
U.  S.  Comp.  Stet.  Supp.  1911,  p.  1366), 
§  7,  Bubd.  6,  that  for  tte  purposes  of  the 
act  an  article  shall  be  deemed  to  be  adul- 
terated "if  it  contain  anj  added  poisonous 
or  other  added  deleterious  ingredient  which 
may  render  such  article  injurious  to  health." 
[Bd.  Note.— For  other  caseSp  see  Food,  Cent 
Dig.  S  6;    Dec.  Dig.  8  6.*] 

Food  (§§  2,  24*)— Oondbmnation  —  Bvi- 

DBNO»— BUBDBN     OF     PbQOF— ADULTBBA- 
TION. 

2.  The  government,  when  proceeding  to 
condemn,  under  the  pure  food  and  drugs 
act  of  June  80,  1906,  §  10,  an  article  of  food 
which  it  claims  is  adulterated  under  §  ?• 
subd.  6,  of  that  act>  because  it  contains  "any 
added  poisonous  or  other  added  deleterious 
ingredient  which  may  render  such  article 
injurious  to  health,"  is  charged  with  the 
burden  of  proving  that  the  added  poisonous 
or  deleterious  substance  is  such  as  may 
render  such  article  dangerous  to  health. 

[Sd.  Note.— For  other  casee*  see  Food,  Cent. 
Dig.  H  2.  17 ;    Dec.  Dig.  M  2,  24.«] 

[No.  648.] 

Argued  January  5,  1914.    Decided  February 

24,  1914. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  decree  which 
reversed  a  decree  of  the  District  Court  for 
the  Western  District  of  Missouri,  condemn- 
ing certain  flour  as  adulterated.  Affirmed 
and  cause  remanded  to  District  Court  lor 
m  new  trial. 

Bee  same  caae  below,  121  C.  C.  A.  28,  202 
Fed.  616. 

The  facts  are  stated  in  the  opinion. 

Attorney  General  McReynolds  and  Mr. 
Ftancis  O.  Caffey  for  petitioner. 

Messrs.  Edward  P.  Smith,  Bmoe  8. 
Elliott,  Edward  L.  Scarritt,  C.  J.  Smyth, 
and  W.  C.  Scarritt  for  respondent. 

Mr.   Henry   P.   Blair   in  behalf  of  Mr. 

^Kalph  8.  Kounds  as  amioua  ourim, 

o 

*  *  Mr.  Justice  Day  delivered  the  opinion  ef 
the  court: 

The  petitioner,  the  United  States  of 
America,  proceeding  under  g  10  of  the  food 
and  drugs  act  (34  Stat,  at  L.  768,  chap. 
3916,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1364),  by  libel  filed  in  the  district  court 
of  the  United  States  for  the  western  die* 
trict  of  Missouri,  sought  to  seize  and  con* 
demn  626  sacks  of  flour  in  the  possession 
of  one  Terry,  which  had  been  shipped  from 
Lexington,  Nebraska,  to  Castle,  Missouri, 
and  which  remained  in  original,  unbroken 
packages.  The  judgment  of  the  district 
court,  upon  verdict  in  favor  of  the  govem- 
menty  was  reversed  by  the  circuit  court  of 
appeals  for  the  eighth  circuit  (121  C.  C.  A. 
28,  202  Fed.  616),  and  this  writ  of  cer- 


tiorari is  to  review  tiiie  Judgment  of  tha* 
court.  S 

*The  amended  libel  charged  that  the  flour  ? 
h.id  been  treated  by  the  "Alsop  Process," 
so  called,  by  which  nitrogen  peroxide  gaa» 
generated  by  electricity,  was  mixed  with 
atmospheric  air,  and  the  mixture  then 
brought  in  contact  with  the  flour,  and  that 
it  was  thereby  adulterated  under  the  fourth 
and  fifth  subdivisions  of  §  7  of  the  act; 
namely,  (1)  in  that  the  flour  had  been 
mixed,  colored,  and  stained  in  a  manner 
whereby  damage  and  inferiority  were  con- 
cealed and  the  flour  given  the  appearance 
of  a  better  grade  of  flour  than  it  really 
was,  and  (2)  In  that  the  flour  had  been 
caused  to  eontain  added  poisonous  or  other 
added  deleterious  ingredients,  to*wit»  ni- 
trites or  nitrite  reacting  material,  nitrogen 
peroxide,  nitrous  add,  nitric  acid,  and  other 
poisonous  and  deleterious  substances  whioh 
might  render  tlie  flour  injurious  to  health* 
The  libel  also  charged  that  the  flour  was 
adulterated  under  the  first  subdivision  of 
S  7,  and  was  misbranded;  but  the  govern- 
ment does  not  urge  these  features  of  tha 
ease  here.  The  verdict  was  broad  enough 
to  cover  the  charge  under  the  first  sub- 
division of  8  7»  but  in  the  view  we  take 
of  the  case  aa  to  the  instruction  of  the 
court  under  subdivision  6  need  not  be 
notioed. 

The  Lexington  Mill  k  Elevator  Company, 
the  respondent  herein,  appeared^  eUdmii^ 
the  fiour,  and  answered  the  libel,  admitting 
that  the  flour  had  been  treated  by  the  Al- 
sop  Process,  but  denying  that  it  had  been 
adulterated,  and  attacking  the  constitution- 
ality of  the  act. 

A  special  verdict  to  the  effect  that  the 
flour  was  adulterated  was  returned  and 
judgment  of  oondenmation  entered.  The 
case  was  taken  to  the  circuit  court  of  ap- 
peals upon  writ  of  error.  The  respondent 
contended  that»  among  other  errors,  the  in- 
structions of  the  trial  court  as*  to  adulter- 
ation were  erroneous  and  that  the  act  was 
unconstitutional.  The  circuit  court  of  ap-^ 
peals  held  that  the  testimony  vrae  insufli-o 
eient  to  show  that  by  the<*bleaohing  process* 
the  flour  was  so  colored  aa  to  conceal  in- 
feriority, and  was  thereby  adulterated* 
within  the  provisions  of  subdivision  4. 
That  court  also  held — and  this  holding 
gives  rise  to  the  principal  controversy  here 
— ^that  the  trial  court  erred  in  instructing 
the  jury  that  the  addition  of  a  poisonous 
substance,  in  any  quantity,  would  adulteor^ 
ate  the  article,  for  the  reason  that  "the 
possibility  of  injury  to  health  due  to  the 
added  ingredient,  and  in  the  quantity  in 
which  it  is  added,  is  plainly  made  an  es- 
sential element  of  the  prohibition."  It  did 
not  pass  upon  the  constitutionality  of  the 


*For  other  cases  nee  same  topic  A  S  mruBm  in  Dee.  A  Am.  Dtgt.  1907  to  date,  ft  Rep'r  Indazes 


1918. 


UNITED  STATES  t.  LEXXNOTON  MILL  4  S.  00. 


S3» 


mii,  in  view  of  its  mlings  on  the  act* 8  oon- 
•truction. 

The  case  requires  a  construction  of  the 
food  and  drugs  act.  Parts  of  the  statute 
pertinent  to  this  ease  are: 

"See.  7.  That  for  the  purposes  of  this  act 
an  artiele  shall  he  deemed  to  he  adulter- 

BwvU  •         •        •        • 

'^In  the  case  of  food: 

"First.  If  any  suhstance  has  heen  mixed 
and  packed  with  it  so  as  to  reduce  or  lower 
or  injuriously  affect  itk  quality  or  strength. 
•    •    • 

Tourth.  If  it  he  mixed,  colored,  pow- 
dered, coated,  or  stained  in  a  manner  where- 
by damage  or  inferiority  is  concealed. 

Tifth.  If  it  contain  any  added  poisonous 
or  other  added  deleterious  ingredient  which 
may  render  sueh  artiele  injurious  to  health. 
... 

^See.  10.  That  any  artiele  of  food,  drug, 
er  liquor  that  is  adulterated  or  mishranded 
within  the  meaning  of  this  act,  and  is  be- 
ing transported  from  one  state,  territory, 
district,  or  insular'  possession  to  another 
for  sale,  or,  having  been  transported,  re- 
mains unloaded,  unsold,  or  in  original  un- 
brdcen  packages,  .  .  .  shall  be  liable  to 
be  proceeded  against  in  any  district  court 
^•f  the  United  States  within  the  district 
^  where  the  same  is  found,  and  seized  for  con- 
*  flseation  by  a  process  of  libel  for^condemna- 
tion.  And  if  such  article  is  condemned  as 
being  adulterated  or  mishranded,  or  of  a 
poisonous  or  deleterious  character,  within 
the  meaning  of  this  act,  the  same  shall  be 
disposed  of  by  destruction  or  sale,  as  the 
said  court  may  direct." 

Without  reciting  the  testimony  in  detail 
it  is  enough  to  say  that  for  the  government 
it  tended  to  show  that  the  added  poisonous 
substances  introduced  into  the  flour  by  the 
Alsop  Process,  in  the  proportion  tk  1.8 
parts  per  million,  calculated  as  nitrogen, 
may  be  injurious  to  the  health  of  those  who 
use  the  flour  in  bread  and  other  forms  of 
food.  On  the  other  hand,  the  testimony  for 
the  respondent  tended  to  show  that  the 
process  does  not  add  to  the  flour  any  poi- 
sonous or  deleterious  ingredients  which  can 
in  any  manner  render  it  injurious  to  the 
health  of  a  consumer.  On  these  conflicting 
proofs  the  trial  court  was  required  to  sub- 
mit the  case  to  the  jury.  That  court — 
after  stating  the  claims  of  the  parties,  the 
government  insisting  that  the  flour  was 
adulerated  and  should  be  condemned  if  it 
eontained  any  added  poisonous  or  other  add- 
ed deleterious  ingredient  of  a  kind  or  char- 
acter which  was  capable  of  rendering  such 
article  injurious  to  health;  the  respondent 
eontending  that  the  flour  should  not  be  con- 
demned unless  the  added  substances  were 
present   in   such   quantity   that   the   flour 


would  be  thereby  rendered  injuriona  la 
healths-gave  certain  instructions  to  the 
jury.  Part  of  the  charge,  excepted  to  by 
the  respondent  reads: 

'^The  fact  that  poisonous  substances  ara 
to  be  found  in  the  bodies  of  human  beings 
in  the  air,  in  potable  water,  and  in  articles 
of  food,  such  as  ham,  bacon,  fruits,  cei- 
tain  vegetables,  and  other  articles,  does  noi 
justify  the  adding  of  the  same  or  other  poi- 
sonous substances  to  articles  of  food,  such 
as  flour,  because  the  statute  condemns  the 
adding  of  poisonous  substances.  Therefova 
the  court  ehargea'  yon  that  the  government 
need  not  prove  that  this  flour,  or  foed-a 
stuffs  made  by  the  use  of  it,  would  injure  $ 
•the  health  of  any  consumer.  It  is  the  char** 
acter — not  the  quantity — of  the  added  sub- 
staneSy  if  any,  which  is  to  determine  this 
case." 

On  the  other  hand,  the  respondent  !•• 
sisted  that  the  law  is,  and  requested  the 
court  to  ehaige  the  Jury: 

''That  the  burden  is  upon  the  proseotttioA 
to  prove  the  truth  of  the  charge  in  Iha 
libel,  that  by  the  treatment  of  the  flour  in 
question  by  the  said  Alsop  Process  it  haa 
been  caused  to  contain  added  poisonous  or 
other  added  deleterious  ingredients,  to  wit» 
nitrites  or  nitrite  reacting  material,  which 
may  render  said  flour  injurious  to  healtlw 

"And  in  this  connection  you  are  further 
instructed  that  it  is  incumbent  upon  the 
government  to  prove  that  any  such  added 
poisonous  or  other  added  deleterious  in- 
gredients, if  any,  contained  in  said  flour» 
are  of  such  a  character  and  contained  in 
the  flour  seized  in  such  quantities,  con- 
ditions, and  amounts  as  may  render  said 
flour  injurious  to  health;  and  unless  you 
flnd  that  all  of  such  facts  are  so  proven  you 
cannot  flnd  against  the  claimant,  or  con- 
demn the  flour  in  question  under  that 
charge  in  the  libel;  and  if  you  fail  to  so 
flnd,  your  verdict  upon  that  count  or  charge 
in  the  libel  must  be  in  favor  of  the  claim- 
ant or  defendant. 

•  •  •  •  •        • 

"The  law  does  not  prohibit  the  adding 
of  nitrites  or  nitrite  reacting  material  to 
flour,  and  a  jury  cannot  find  for  the  gov- 
ernment or  against  the  claimant,  even  if  it 
be  shown  that  nitrites  or  nitrite  reacting 
material  was  added  to  the  flour  in  question^ 
unless  they  believe  from  a  preponderance  of 
the  evidence  that  such  addition,  if  anv, 
rendered  said  flour  injurious  to  the  health 
of  those  who  might  consume  the  bread  or 
other  foods  made  from  said  flour." 

It  is  evident  from  the  charge  given  and 
refused  that  the  trial  court  regarded  the 
addition  to  the  flour  of  any  poisonous  in- 
gredient as  an  offense  within  this  statute,  § 
no   matter   how   small   the  quantity,   and^ 
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whether  the  flour  might  or  might  not  in- 
jure the  health  of  the  consumer.  At  least, 
such  is  the  purport  of  the  part  of  the 
eharge  above  given,  and  if  not  correct,  it 
was  clearly  misleading,  notwithstanding 
other  parts  of  the  eharge  seem  to  recognize 
that,  in  order  to  prove  adulteration^  it  Is 
necessary  to  show  that  the  flour  may  be  in- 
jurious to  health.  The  testimony  shows 
that  the  effect  of  the  Alsop  Process  is  to 
bleach  or  whiten  the  flour,  and  thus  make 
it  more  marketable.  If  the  testimony  in- 
troduced on  the  part  of  the  respondent  was 
believed  by  the  jury,  they  must  necessarily 
have  found  that  the  added  ingredient^  ni- 
trites of  a  poisonous  character,  did  not  have 
the  effect  to  make  the  consumption  of  the 
flour  by  any  possibility  injurious  to  the 
health  of  the  consumer. 

The  statute  upon  its  face  shows  that  the 
primary  purpose  of  Congress  was  to  pre- 
vent injury  to  the  public  health  by  the  sale 
and  transportation  in  interstate  commerce 
of  misbranded  and  adulterated  foods.  The 
legislation,  as  against  misbranding,  intend- 
ed to  make  it  possible  that  the  consumer 
should  know  that  an  article  purchased  was 
what  it  purported  to  be;  that  it  might  be 
bought  for  what  it  really  was,  and  not  up- 
on misrepresentations  as  to  character  and 
quality.  As  against  adulteration,  the  stat- 
ute was  intended  to  protect  the  public 
health  from  possible  injury  by  adding  to 
articles  of  food  consumption  poisonous  and 
deleterious  substances  which  might  render 
such  articles  injurious  to  the  health  of  con- 
sumers. If  this  purpose  has  been  effected 
by  plain  and  unambiguous  language,  and 
the  act  is  within  the  power  of  Congress, 
the  only  duty  of  the  courts  is  to  give  it 
effect  according  to  its  terms.  This  principle 
has  been  frequently  recognized  in  this 
court.  Lake  County  v.  Rollins,  ISO  U.  S. 
662,  670,  32  L.  ed.  1060,  1063,  9  Sup.  Ct. 
Rep.  651. 

"Where  a  law  is  expressed  in  plain  and 

unambiguous   terms,   whether   those   terms 

are    general    or    limited,    the    legislature 

S  Bhould  be  intended  to  mean  what  they  have 

7  plainly    expressed,    and    consequently    no 

room  is  left  for  construction." 

Hamilton  v.  Rathbone,  176  U.  S.  414, 
421,  44  L.  ed.  219,  222,  20  Sup.  Ct.  Rep. 
155. 

"The  cases  are  so  numerous  in  this  court 
to  the  effect  that  the  province  of  construc- 
tion lies  wholly  within  the  domain  of  am- 
biguity, that  an  extended  review  of  them 
is  quite  unnecessary." 

Furthermore,  all  the  words  used  in  the 
•tatute  should  be  given  their  proper  signifi- 
cation and  effect.  Washington  Market  Co. 
T.  Hoffman,  101  U.  8.  112,  116,  25  L.  ed. 
782,  783. 


"We  are  not  at  liberty,"  said  Mr.  Justice 
Strong,  *'to  construe  any  statute  so  as  to 
deny  effect  to  any  part  of  its  language.  It 
is  a  cardinal  rule  of  statutory  construction 
that  significance  and  effect  shall,  if  possible, 
be  accorded  to  every  word.  As  early  as  in 
Bacon's  Abridgment^  g  2,  it  was  said  that 
'a  statute  ought,  upon  the  whole,  to  be  so 
construed  that,  if  it  can  be  prevented,  no 
clause,  sentence,  or  word,  shall  be  super- 
fluous, void,  or  insignificant.'  This  rule  has 
been  repeated  innumerable  times." 

Applying  these  well-known  principles  in 
considering  this  statute,  we  find  that  the 
fifth  subdivision  of  g  7  provides  that  food 
shall  be  deemed  to  be  adulterated  "if  it  con- 
tain any  added  poisonous  or  other  added 
deleterious  ingredient  which  ma^  render 
such  article  injurioue  to  hedltK^  The  in- 
struction of  the  trial  court  permitted  hie 
statute  to  be  read  without  the  final  and 
qualifying  words,  concerning  the  effect  of  the 
article  upon  health.  If  Congress  had  so  in- 
tended, the  provision  would  have  stopped 
with  the  oondemnation  of  food  which  con- 
tained any  added  poisonous  or  other  added 
deleterious  ingredient.  In  other  words,  the 
first  and  familiar  eonsideration  is  that»  if 
Congress  had  intended  to  enact  the  statute 
in  that  form,  it  would  have  done  so  by 
choice  of  apt  words  to  express  that  intent. 
It  did  not  do  so,  but  only  condemned  food 
containing  an  added  poisonous  or  other  h 
added  deleterious  ingredient  when  such  ad-^ 
dition  might  render  the  article  of  food*in** 
jurious  to  the  health.  Congress  has  here, 
in  this  statute,  with  its  penalties  and  for- 
feitures, definitely  outlined  its  inhibition 
against  a  particular  class  of  adulteration. 

It  is  not  required  that  the  article  of  food 
containing  added  poisonous  or  other  added 
deleterious  ingredients  must  affect  the  pub- 
lie  health,  and  it  is  not  incumbent  upon 
the  government  in  order  to  make  out  a  case 
to  establish  that  fact.  The  act  has  placed 
upon  the  government  the  burden  of  estab- 
lishing, in  order  to  secure  a  verdict  of  con- 
demnation under  this  statute,  that  the 
added  poisonous  or  deleterious  substances 
must  be  such  as  may  render  such  article 
injurious  to  health.  The  word  "may"  is 
here  used  in  its  ordinary  and  usual  signifi- 
cation, there  being  nothing  to  show  the  in- 
tention of  Congress  to  affix  to  it  any  other 
meaning.  It  is,  says  Webster,  "an  auxil- 
iary verb,  qualifying  the  meaning  of  an- 
other verb,  by  expressing  ability,  .  .  . 
contingency  or  liability,  or  possibility  or 
probability.**  In  thus  describing  the  of- 
fense, Congress  doubtless  took  into  eonsider- 
ation that  fiour  may  be  used  in  many  ways, 
in  bread,  cake,  gravy,  broth,  etc.  It  may 
be  consumed,  when  prepared  as  a  food,  by 
the  strong  and  the  weak,  the  old  mod  the 
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joang,  the  well  and  the  tick;  and  it  is  In- 
tended that  if  any  flour,  because  of  any 
•added  poisonoue  or  other  deleterious  ingre- 
-dient,  may  possibly  injure  the  health  of  any 
of  these,  it  shall  come  within  the  ban  ot  the 
statute.  If  it  cannot  by  any  possibility, 
when  the  facts  are  reasonably  considered,  in- 
jure the  health  of  any  consumer,  such  flour, 
though  haying  a  small  addition  of  poison* 
«us  or  deleterious  ingredients,  may  not  be 
•emidemned  under  the  act.  This  is  the  plain 
meaning  of  the  wcnrds,  and  in  our  view  needs 
no  additional  support  by  reference  to  re- 
ports  and  deluttes,  although  it  may  be  said 
in  passing  that  the  meaning  whleh  we  have 
given  to  the  statute  was  well  expressed  by 
Mr.  Heybum,  chairman  of  the  committee 
having  it  in  charge  upon  the  floor  of  the 
Senate  (Congressional  Becord,  vol.  40^  pt. 
2,  p.  1131): 

As  to  the  use  of  the  term  'poisonous,' 
let  me  state  that  everything  which  contains 
poison  is  not  poison.  It  depends  on  the 
quantity  and  the  combination.  A  very  large 
majority  of  the  things  consumed  by  the 
human  family  contain,  under  analysis,  some 
Und  of  poison,  but  it  depends  upon  the 
eombination,  the  chemical  relation  which 
it  t>ears  to  the  body  in  which  it  exists,  as 
to  whether  or  not  It  is  dangerous  to  take 
Into  the  human  system." 

And  such  is  tiie  view  of  the  English 
eourts  construing  a  similar  statute.  The 
English  statute  provides  (§  3,  of  the  sale 
•of  food  and  drugs  act  1876) : 

'"Ko  person  shall  mix,  color,  ...  or 
•order  or  permit  any  other  person  to  mix, 
color,  .  •  .  any  article  of  food  with  any 
ingredient  or  material  so  as  to  render  the 
article  injurious  to  health." 

That  section  was  construed  in  Hull  v. 
Horsnell,  68  J.  P.  591,  which  involved  pre- 
served peas,  the  color  of  which  had  been 
retained  by  the  addition  of  sulphate  of 
•copper,  charged  to  be  a  poisonous  substance 
and  injurious  to  health.  There  was  a  con- 
viction in  the  lower  court.  Lord  Alver- 
stone,  L.  G.  J.,  in  reversing  and  remitting 
the  ease  on  appeal,  said: 

"In  my  opinion,  if  the  justices  convicted 
the  appellant  of  an  offense  under  §  3  of  the 
sale  of  food  and  drugs  act  1875,  on  the 
ground  that  the  ingredient  mixed  with  the 
article  of  food  was  injurious  to  health,*- 
that  the  siilphate  of  copper  was  injurious 
to  health,  and  not  on  the  ground  that  the 
peas,  by  reason  of  the  addition  of  sulphate 
of  copper,  were  rendered  injurious  to  health, 
the  conviction  is  clearly  wrong.  To  con- 
stitute an  offense  under  the  latter  part  of 
§  3  the  article  of  food  sold  must,  by  the 
addition  of  an  ingredient,  be  rendered  in- 
jurious to  health.  All  the  circumstances 
must  be  examined  to  see  whether  the  ar- 


ticle of  food  has  been  rendered  injurious 
to  health." 

We  reach  the  eonelusion  that  the  eircuil,} 
court  of  appeals  did  not  err  in  reversing^ 
the  judgment  of  the*iistrici  oourt  for  error* 
in  its  ciiarge  with  reference  to  subdivision 
5  of  I  7. 

The  circuit  court  of  appeals  reached  the 
conclusion  that  there  was  no  substantial 
proof  to  warrant  the  conviction,  under  the 
fourth  subdivision  of  %  7,  that  the  flour 
was  mixed,  colored,  and  stained  in  a  man- 
ner whereby  damage  mod  inferiorify  were 
concealed.  As  the  case  is  to  be  retried  to  a 
jury,  we  say  nothing  more  upon  this  point. 

As  to  the  objection  on  constitutional 
grounds,  it  is  not  contended  tliat  the  stat- 
ute, as  construed  by  the  circuit  court  ci 
appeals  and  this  court.  Is  unconstitutionaL 

It  follows  that  the  judgment  of  the  Cir^ 
cuit  Court  of  Appeals,  reversing  the  judg- 
ment of  the  District  Court,  must  be  af- 
firmed, and  the  case  remanded  to  the  Di^ 
trict  Court  for  a  new  triaL 

A^&rmed* 


(2SS  U.  8.  183) 

FREMONT  WEEKS,  PUT.  in  Err^ 

T. 

UNITED  STATES. 

SSABOHBB  AND  SCIZUBES  (§  7*)— USB  OT  ttV- 
IDBNGB  WbONGFULLT  OBTAINED. 

1.  The  immunity  from  unreasonable 
searches  and  seizurea  afforded  by  U.  S. 
Const.,  4th  Amend.,  has  been  denied  the 
accused  in  a  criminal  prosecution  in  a  Fed- 
eral district  court  where  that  court  has  re- 
fused the  accused's  seasonable  application 
for  the  return  of  his  letters  and  private 
documents  seized  in  his  house  in  his  ab- 
sence, by  a  United  States  marshal  holding 
no  warrant  for  his  arrest  and  none  for  the 
search  of  his  premises,  and  has  permitted 
their  use  in  evidence  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Seixures,  Cent  Dig.  I  6;    Dec  Dig.  8  7.*] 

Sbabchbb  and  Seizubes  (I  7*)--Pbotbc- 
TiON  Against  Misconduct  of  Poligb 
OmcBBS. 

2.  Protection  against  individual  miscon- 
duct of  municipal  police  officers  not  act- 
ing under  any  claim  of  Federal  authori^ 
is  not  afforded  by  the  guaranty  of  U.  S. 
Const.,  4th  Amend.,  of  immunity  from  un- 
reasonable searches  and  seizures,  but  the 
limitations  of  such  Amendment  reach  only 
the  Federal  government  and  its  agents. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Seizures.  Cent.  Dig.  8  5;    Dec.  Dig.  8  7.*] 

[No.  461.] 

Argued  and  submitted  December  2  and  8, 
1913.    Decided  February  24, 1014. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Missouri  to  review  a  conviction  for  the  un- 
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lawful  liM  of  the  mailB.  Reversed  and  re- 
manded for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Mr.  Martin  J.  O'Donnell  for  plaintiff 
in  error. 

Assistant  Attorney  General  Denison  and 
Solicitor  General  Davis  for  defendant  in 
„  error. 

w 

•    *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

An  indictment  was  returned  against  the 
plaintiff  in  error,  defendant  below,  and  here- 
in so  designated,  in  the  district  court  of 
the  United  States  for  the  western  district 
of  Missouri,  containing  nine  counts.  The' 
seventh  county  upon  which  a  conviction  was 
had,  charged  the  use  of  the  mails  for  the 
purpose  of  tranBj>orting  certain  coupons  or 
tickets  representing  chances  or  shares  in  a 
lottery  or  gift  enterprise,  in  violation  of 
§  213  of  the  Criminal  Code  [35  Stat,  at 
L.  1120,  chap.  321,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1652].  ^Sentence  of  fine  and  im- 
prisonment was  imposed.  This  writ  of 
error  is  to  review  tiiat  judgment. 

The  defendant  was  arrested  by  a  police 
officer,  so  far  as  the  record  shows,  without 
warrant,  at  the  Union  Station  in  Kansas 
City,  Missouri,  where  he  was  employed 
by  an  express  company.  Other  police  offi- 
cers bad  gone  to  the  house  of  the  defendant, 
and  being  told  by  a  neighbor  where  the  key 
was  kept,  found  it  and  entered  the  house. 
They  searched  the  defendant's  room  and 
toolc  possession  of  various  papers  and  arti- 
cles found  there,  which  were  afterwards 
turned  over  to  the  United  States  marshal. 
Later  in  the  same  day  police  officers  re- 
turned with  the  marshal,  who  thought  he 
might  find  additional  evidence,  and,  being 
admitted  by  someone  in  the  house,  probably 
a  boarder,  in  response  to  a  rap,  the  marshal 
searched  the  defendant's  room  and  carried 
away  certain  letters  and  envelops  found 
in  the  drawer  of  a  chiffonier.    Neither  the 

I.  marshal  nor  the  police  officer  had  a  search 

g  warrant. 

The  defendant  filed  in  the  cause  before 
the  time  for  trial  the  following  petition: 

Petition     to    Return     Private     Papers, 
Books,   and   Other   Property. 

Now  comes  defendant  and  states  that  he 
is  a  citizen  and  resident  of  Kansas  City, 
Missouri,  and  that  he  resides,  owns,  and 
occupies  a  home  at  1834  Penn  street  in 
said  city; 

That  on  the  21st  day  of  December,  1911, 
while  plaintiff  was  absent  at  his  daily  voca- 
tion, certain  officers  of  the  government 
whose  names  are  to  plaintiff  unknown,  un- 
lawfully and  without  warrant  or  authority 


so  to  do,  broke  open  the  door  to  plaintiff's 
said  home  and  seized  all  of  his  books,  let- 
ters, money,  papers,  notes,  evidences  of  in- 
debtedness, stock,  certificates,  insurance 
policies,  deeds,  abstracts,  and  other  muni- 
ments of  title,  bonds,  candies,  clothes,  and 
other  property  in  said  home,  and  this  in 
violation  of  §S  11  and  23  to  the  Constitu- 
tion of  Missouri,  and  of  the  4th  and  6tb 
Amendments  to  the  Constitution  of  th» 
United  States; 

That  the  district  attorney,  marshal,  and 
clerk  of  the  United  States  court  for  th* 
western  district  of  Missouri  took  the  above- 
described  property  so  seized  into  their  pos- 
session, and  have  failed  and  refused  to  re- 
turn to  defendant  portion  of  same,  to  wit: 

One  (1)  leather  grip,  value  about  $7; 
one  (1)  tin  box  valued  at  $3;  one  (1)  Pet- 
tis county,  Missouri,  bond,  value  $500; 
three  (3)  mining  stock  certificates  which 
defendant  is  unable  to  more  particularly 
describe,  valued  at  $12,000;  and  certain 
stock  certificates  in  addition  thereto,  issue^ 
by  the  San  Domingo  Mining,  Loan,  &  In- 
vestment Company;  about  $75  in  currency; 
one  (1)  newspaper  published  about  1790, 
an  heirloom;  and  certain  other  property 
which  plaintiff  is  now  unable  to  describe.     ^ 

That  said  property  is  being  unlawfully » 
and   improperly *held  by  said  district  at-*' 
torney,  marshal,  and  clerk,  in  violation  of 
defendanfb  rights  under  the  Constitution 
of  the  United  States  and  the  state  of  Mis- 
souri. 

That    said    district    attorney    purposes 
to  use  said  books,  letters,  papers,  certifi- 
cates of  stock,  etc.,  at  the  trial  of  the  above- 
entitled  cause,  and  that  by  reason  thereof 
and  of  the  facts  above  set  forth  defendant's^ 
rights  under  the  amendments  aforesaid  to- 
the  Constitution  of  Missouri  and  the  Unit- 
ed States  have  been  and  will  be  violated- 
unless  the  court  order  the  return  prayed- 
for; 

Wherefore,    defendant    prays    that    said' 
district   attorney,   marshal,   and   clerk   be- 
notified,  and  that  the  court  direct  and  order 
said  district  attorney,  marshal,  and  clerk,, 
to  return  said  property  to  said  defendant. 

Upon  consideration  of  the  petition   the- 
court  entered  in  the  cause  an  order  direct- 
ing the  return  of  such  property  as  was  not . 
pertinent  to  the  charge  against  the  defend- 
ant, but  denied  the  petition  as  to  pertinent 
matter,  reserving  the  right  to  pass  upon- 
the  pertinency  at  a  later  time.     In  obedi- 
ence to  the  order  the  district  attorney  re- 
turned part  of  the  property  taken,  and  re- 
tained   the    remainder,    concluding    a    list 
of  the  latter  with  the  statement  that,  "all ' 
of  which  last  above  described  property  is- 
to  be  used  in  evidence  in  the  trial  of  the- 
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above^ntitled  cause,  and  pertains  to  the  al- 
leged sale  of  lottery  tickets  of  the  company 
4d>oTe  named." 

After  the  jury  had  been  sworn  and  before 
any  evidence  had  been  given,  the  defendant 
again  urged  his  petition  for  the  return  of 
his  property,  which  was  denied  by  the  court. 
Upon  the  introduction  of  such  papers  dur- 
ing the  trial,  the  defendant  objected  on  the 
ground  that  the  papers  had  been  obtained 
without  a  search  warrant,  and  by  breaking 
open  his  home,  in  violation  of  the  4th  and 
6th  Amendments  to  the  Constitution  of  the 
United  States,  which  objection  was  over- 
^  ruled  by  the  court.  Among  the  papers  re- 
^tained  and  put  in  evidence  were  a  number 
•  of* lottery  tickets  and  statements  with  ref- 
erence to  the  lottery,  taken  at  the  first 
visit  of  the  police  to  the  defendant's  room, 
and  a  number  of  letters  written  to  the  de- 
fendant in  respect  to  the  lottery,  taken  by 
the  marshal  upon  his  search  of  defendant's 
Yoom. 

The  defendant  assigns  error,  among  other 
-things,  in  the  court's  refusal  to  grant  his 
petition  for  the  return  of  his  property,  and 
in  permitting  the  papers  to  be  used  at  the 
triaL 

It  is  thus  apparent  that  the  question  pre- 
•sented  involves  the  determination  of  the 
duty  of  the  court  with  reference  to  the  mo- 
tion made  by  the  defendant  for  the  return 
'Of  certain  letters,  as  well  as  other  papers, 
^taken  from  his  room  by  the  United  States 
-marshal,  who,  without  authority  of  process, 
-if  any  such  could  have  been  legally  issued, 
visited  the  room  of  the  defendant  for  the 
-declared  purpose  of  obtaining  additional 
-testimony  to  support  the  charge  against  the 
accused,  and,  having  gained  admission  to 
'the  house,  took  from  the  drawer  of  a 
■  chiffonier  there  found  certain  letters  wrlt- 
"ten  to  the  defendant,  tending  to  show  his 
.guilt.  These  letters  were  placed  in  the 
•control  of  the  district  attorney,  and  were 
subsequently  produced  by  him  and  offered 
4n  evidence  against  the  accused  at  the  trial. 
The  defendant  contends  that  such  appro- 
•priation  of  his  private  correspondence  was 
-in  violation  of  rights  secured  to  him  by  the 
4th  and  5th  Amendments  to  the  Gonstitu- 
*tion  of  the  United  States.  We  shall  deal 
with  the  4th  Amendment,  which  provides: 

TThe  right  of  the  people  to  be  secure  in 

-their  persons,  houses,  papers,  and  effects, 

-against  unreasonable  searches  and  seizures, 

-shall  not  be  violated,  and  no  warrants  shall 

issue  but  upon   probable  cause,  supported 

by  oath  or  affirmation,  and  particularly  de- 

•eribing  the  place  to  be  searched,  and  the 

persons  or  things  to  be  seized.** 

The  history  of  this  Amendment  is  given 
.gwith  particularity  in  the  opinion  of  Mr. 
e;  Justice  Bradley,  speaking  for* the  court  in 


Boyd  V.  United  States,  110  U.  S.  616,  29  L. 
ed.  746,  6  Sup.  Ct.  Rep.  624.  As  was  thera 
shown,  it  took  its  origin  in  the  determina- 
tion of  the  framers  of  the  Amendments 
to  the  Federal  Constitution  to  provide  for 
that  instrument  a  Bill  of  Rights,  securing 
to  the  American  people,  among  other  things, 
those  safeguards  which  had  grown  up  in 
England  to  protect  the  people  from  unrea- 
sonable searches  and  seizures,  such  as  were 
permitted  under  the  general  warrants  is- 
sued under  authority  of  the  government,  by 
which  there  had  been  invasions  of  the  home 
and  privacy  of  the  citizens,  and  the  seizure 
of  their  private  papers  in  support  of 
charges,  real  or  imaginary,  made  against 
them.  Such  practices  had  also  received 
sanction  under  warrants  and  seizures  under 
the  so-called  writs  of  assistance,  issued  ia 
the  American  colonies.  See  2  Watson^ 
Const.  1414  et  acq.  Resistance  to  these 
practices  had  established  the  principle 
which  was  enacted  into  the  fundamental 
law  in  the  4th  Amendment,  that  a  man*a 
house  was  his  castle,  and  not  to  be  invaded 
by  any  general  authority  to  search  and  seize 
his  goods  and  papers.  Judge  Cooley,  in 
his  Constitutional  Limitations,  pp.  426, 
426,  in  treating  of  this  feature  of  our  Con- 
stitution said:  "The  maxim  that  'every 
man's  house  is  his  castle'  is  made  a  pari 
of  our  constitutional  law  in  the  clauses  pro- 
hibiting unreasonable  searches  and  seizures, 
and  has  always  been  looked  upon  as  of 
high  value  to  the  citizen."  "Accordingly,* 
says  Lieber  in  his  work  on  Civil  Liberty 
and  Self-Govemment,  62,  in  speaking  of 
the  English  law  in  this  respect,  "no  man's 
house  can  be  forcibly  opened,  or  he  or  his 
goods  be  carried  away  after  it  has  thus 
been  forced,  except  in  cases  of  felony;  and 
then  the  sheriff  must  be  furnished  with  4 
warrant,  and  take  great  care  lest  he  com^ 
mit  a  trespass.  This  principle  is  jealously 
insisted  upon."  In  Ex  parte  Jackson,  96 
U.  S.  727,  733,  24  L.  ed.  877,  879,  this  court 
recognized  the  principle  of  protection  aa^ 
applicable  to  letters  and  sealed  packages  g 
in  the  mail,  and  held  that,  consistently  Vit^? 
this  guaranty  of  the  right  of  the  people  to 
be  secure  in  their  papers  against  unreason- 
able searches  and  seizures,  such  matter 
could  only  be  opened  and  examined  upon 
warrants  issued  on  oath  or  affirmation,  par- 
ticularly describing  the  thing  to  be  seized, 
"as  is  required  when  papers  are  subjected 
to  search  in  one's  own  household." 

In  the  Boyd  Case,  supra,  after  citing 
Lord  Camden's  judgment  in  Entick  v.  Car- 
rington,  19  How.  St.  Tr.  1029,  Mr.  Justioa 
Bradley  said  (630) : 

"The  principles  laid  down  in  this  opln* 
ion  affect  the  very  essence  ot  constitutional 
liberty  and  security.     Oliey  reach  farther 


H4 


34  SUPREME  COURT  REPORTER. 


OOT.  TEBIC9 


than  the  eoncrete  form  of  the  case  then  be* 
fore  the  court,  with  its  adventitious  cir- 
cumstances; they  apply  to  all  invasions 
on  the  part  of  the  government  and  its  em- 
ployees of  the  sanctity  of  a  man's  home  and 
the  privacies  of  life.  It  is  not  the  break- 
ing of  his  doors  and  the  rummaging  of  his 
drawers  that  constitutes  the  essence  of  the 
offense;  but  It  is  the  invasion  of  his  inde- 
feasible right  of  personal  security,  per- 
sonal liberty,  and  private  property,  where 
that  right  has  never  been  forfeited  by  his 
conviction  of  some  public  offense, — it  is  the 
invasion  of  this  sacred  right  which  under- 
lies and  constitutes  the  essence  of  Lord 
Camden's  judgment" 

In  Bram  v.  United  States,  168  U.  S.  632, 
42  L.  ed.  568,  18  Sup.  Ct.  Rep.  183,  10 
Am.  Crim.  Rep.  547,  this  court,  in  speaking 
by  the  present  Chief  Justice  of  Boyd's  Case, 
dealing  with  the  4th  and  5th  Amendments, 
•aid  (544): 

"It  was  in  that  case  demonstrated  that 
both  of  these  Amendments  contemplated 
perpetuating,  in  their  full  efiScacy,  by  means 
of  a  constitutional  provision,  principles  of 
humanity  and  civil  liberty  which  had  been 
secured  in  the  mother  country  only  after 
years  of  struggle,  so  as  to  implant  them  in 
our  institutions  in  the  fullness  of  their  in- 
tegrity, free  from  the  possibilities  of  future 
legislative  change.** 
ft  The  effect  of  the  4th  Amendment  is  to  put 
•  the  courts  *pf  the  United  States  and  Fed- 
eral officials,  in  the  exercise  of  their  power 
and  authority,  under  limitations  and  re- 
straints as  to  the  exercise  of  such  power  and 
authority,  and  to  forever  secure  the  people, 
their  persons,  houses,  papers,  and  effects, 
against  all  unreasonable  searches  and  seis- 
ures  under  the  guise  of  law.  This  protec- 
tion reaches  all  alike,  whether  accused  of 
crime  or  not,  and  the  duty  of  giving  to  it 
force  and  effect  is  obligatory  upon  all  in- 
trusted under  our  Federal  system  with  the 
enforcement  of  the  laws.  The  tendency  of 
those  who  execute  the  criminal  laws  of  the 
country  to  obtain  conviction  by  means  of 
unlawful  seizures  and  enforced  confessions, 
the  latter  often  obtained  after  subjecting 
accused  persons  to  unwarranted  practices 
destructive  of  rights  secured  by  the  Federal 
Constitution,  should  find  no  sanction  in  the 
judgments  of  the  courts,  which  are  charged 
at  all  times  with  the  support  of  the  Consti- 
tution, and  to  which  people  of  all  conditions 
have  a  right  to  appeal  for  the  maintenance 
of  such  fundamental  rights. 

What,  then,  is  the  present  caseT  Before 
answering  that  inquiry  specifically,  it  may 
be  well  by  a  process  of  exclusion  to  state 
what  St  is  not.  It  is  not  an  assertion  of  the 
right  on  the  part  of  the  government  al- 
ways recognised  under  English  and  Amerl- 
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can  law,  to  search  the  person  of  the  ac- 
cused when  legally  arrested,  to  discover  and 
seize  the  fruits  or  evidences  of  crime.  This 
right  has  been  uniformly  maintained  in 
many  cases.  1  Bishop.  Crim.  Proc.  §  211; 
Wharton,  Crim.  PI.  k  Pr.  8th  ed.  §  60; 
Dillon  V.  O'Brien,  16  Cox,  C.  C.  245,  L  R, 
L.  R.  20  C.  h.  300,  7  Am.  Crim.  Rep.  66. 
Nor  is  it  the  case  of  testimony  offered  at  a 
trial  where  the  court  is  asked  to  stop  and 
consider  the  illegal  means  by  which  proofs* 
otherwise  competent^  were  obtained, — of 
which  we  shall  have  occasion  to  treat  later 
in  this  opinion.  Nor  is  it  the  case  of  bur* 
glar's  tools  or  other  proofs  of  guilt  found 
upon  his  arrest  within  his  controL  a 

•The  case  in  the  aspect  in  which  we  are? 
dealing  with  it  involves  the  right  of  the 
court  in  a  criminal  prosecution  to  retain 
for  the  purposes  of  evidence  the  letters  and 
correspondence  of  the  accused,  seized  in  his 
house  in  his  absence  and  without  his  au* 
thority,  by  a  United  States  marshal  holding 
no  warrant  for  his  arrest  and  none  for  the 
search  of  his  premises.  The  accused,  with- 
out  awaiting  his  trial,  made  timely  appli- 
cation to  the  court  for  an  order  for  the 
return  of  these  letters,  as  well  or  other 
property.  This  application  was  denied,  the 
letters  retained  and  put  in  evidence,  after  a 
further  application  at  the  beginning  of  the 
trial,  both  applications  asserting  the  rights 
of  the  accused  under  the  4th  and  5th 
Amendments  to  the  Constitution.  If  letters 
and  private  documents  can  thus  be  seized 
and  held  and  used  in  evidence  against  a  cit- 
izen accused  of  an  offense,  the  protection  of 
the  4th  Amendment*  declaring  his  right  to 
be  secure  against  such  searches  and  seiz- 
ures, is  of  no  value,  and,  so  far  as  those 
thus  placed  are  concerned,  might  as  well 
be  stricken  from  the  Constitution.  The 
efforts  of  the  courts  and  their  officials  to 
bring  the  guilty  to  punishment,  praise- 
worthy as  they  are,  are  not  to  be  aided  by 
the  sacrifice  of  those  great  principles  estab- 
lished by  years  of  endeavor  and  suffering 
which  have  resulted  in  their  embodiment  in 
the  fundamental  law  of  the  land.  The 
United  States  marshal  could  only  have 
invaded  the  house  of  the  accused  when 
armed  with  a  warrant  issued  as  required 
by  the  Constitution,  upon  sworn  informa- 
tion, and  describing  with  reasonable  par- 
ticularity the  thing  for  which  the  search 
was  to  be  made.  Instead,  he  acted  without 
sanction  of  law,  doubtless  prompted  by  the 
desire  to  bring  further  proof  to  the  aid  of 
the  government,  and  under  color  of  his 
office  undertook  to  make  a  seizure  of  pri- 
vate papers  in  direct  violation  of  the  con- 
stitutional prohibition  against  such  action. 
Under  such  circumstances,  without  sworn 
information  and  particular  description,  noi 
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•  even  an  order  of  court  would*  have  justified 
rach  procedure ;  much  leas  was  it  within  the 
authority  of  the  United  States  marshal  to 
thus  invade  the  house  and  privacy  of  the 
accused.  In  Adams  y.  New  York,  192  U.  8. 
5S5,  48  L.  ed.  576,  24  Sup.  Gt.  Rep.  372, 
this  court  said  that  the  4th  Amendment 
was  intended  to  secure  the  citizen  in  per- 
son and  property  against  unlawful  inva- 
sion  of  the  sanctity  of  his  horns  hy  officers 
of  the  law;  acting  under  legislative  or  judi- 
cial sanction.  This  protection  is  equally 
extended  to  the  action  of  the  government 
and  officers  of  the  law  acting  under  it. 
Boyd  Case,  116  U.  S.  016,  29  L.  ed.  746,  6 
Sup.  Ct.  Rep.  624.  To  sanction  such  pro- 
ceedings would  he  to  affirm  hy  judicial  de- 
cision a  manifest  neglect,  if  not  an  open 
defiance,  of  the  prohibitions  of  the  Constitu- 
tion, intended  for  the  protection  of  the  peo- 
ple against  such  unauthorized  action. 

The  court  before  which  the  application 
was  made  in  this  case  recognized  the  il- 
legal character  of  the  seizure,  and  ordered 
the  return  of  property  not  in  its  Judgment 
competent  to  be  offered  at  the  trial,  but 
refused  the  application  of  the  accused  to 
turn  over  the  letters,  which  were  afterwards 
put  in  evidence  on  behalf  of  the  govern- 
ment. While  there  is  no  opinion  in  the 
case,  the  court  in  this  proceeding  doubt- 
less relied  upon  what  is  now  contended  by 
the  government  to  be  the  correct  rule  of 
law  under  such  circumstances,  that  the  let- 
ters having  come  into  the  control  of  the 
court,  it  would  not  inquire  into  the  manner 
in  which  they  were  obtained,  but,  if  com- 
petent, would  keep  them  and  permit  their 
use  in  evidence.  Such  proposition,  the 
government  asserts,  is  conclusively  estab- 
lished by  certain  decisions  of  this  court, 
the  first  of  which  is  Adams  v.  New  York, 
supra.  In  that  case  the  plaintiff  in  error 
had  been  convicted  in  the  supreme  court  of 
the  state  of  New  York  for  having  in  his 
possession  certain  gambling  paraphernalia 
used  in  tlie  game  known  as  policy,  in  viola- 
tion of  the  Penal  Code  of  New  York.  At 
lethe  trial  certain  papers,  which  had  been 
§  seized  by  police  officers  executing  a  seareh 

•  warrant  for  the  discovery  and*seizure  of 
policy  slips,  and  which  had  been  found  in 
addition  to  the  policy  slips,  were  offered  in 
evidence  over  his  objection.  The  convic- 
tion was  affirmed  by  the  court  of  appeals 
of  New  York  (176  N.  Y.  361,  63  L.R.A.  406, 
98  Am.  St.  Bep.  676,  68  N.  £.  636),  and  the 
case  was  brought  here  for  alleged  riolation 
of  the  4th  and  6th  Amendments  to  the 
Constitution  of  the  United  States.  Pre- 
termitting the  question  whether  these 
Amendments  applied  to  the  action  of  the 
states,  this  court  proceeded  to  examine  the 
alleged  violations  of  the  4th  and  6th  Amend- 


ments, and  put  its  deeision  upon  the  ground 
that  the  papers  found  in  the  ezeeutioB  of 
the  search  warranty  which  warrant  had  a 
legal  purpose  in  the  attempt  to  find  gamb- 
ling paraphernalia,  was  competent  evidence 
against  the  accused,  and  their  offer  in  tes- 
timony did  not  violate  his  constitutional 
privilege  against  unlawful  search  or  seis- 
ure,  for  is  was  held  that  such  incrimina- 
tory documents  thus  discovered  were  not  the 
subject  of  an  unreasonable  search  and 
seizure,  and  in  effect  that  the  same  were 
incidentally  seized  in  the  lawful  execution 
of  a  warranty  and  not  in  the  wrongful  in- 
vasion of  the  home  of  a  citizen,  and  the 
unwarranted  seizure  of  his  papers  and  prop- 
erty. It  was  further  held,  approving  in 
that  respect  the  doetrine  laid  down  in  1 
Qreenleaf,  Ev.  §  264a,  that  it  was  no  valid 
objection  to  the  use  of  the  papers  that  they 
had  been  thus  seized,  and  that  the  courts 
in  the  course  of  a  trial  would  not  make  an 
issue  to  determine  that  question,  and  many 
state  cases  were  cited  supporting  that  doc- 
trine. 

The  same  point  had  been  ruled  In  People 
V.  Adams,  176  N.  Y.  361,  63  L.R.A.  406, 
98  Am.  St.  Rep.  676,  68  N.  E.  636,  from 
which  decision  the  case  was  brought  to  this 
court,  where  it  was  held  that  if  the  papers 
seized  in  addition  to  the  policy  slips  were 
competent  evidence  in  the  case,  as  the  court 
held  they  were,  they  were  admissible  in 
evidence  at  the  trial,  the  court  saying  (p. 
368) :  'rrhe  underlying  principle  obviously^ 
is  that  the  court,  when  engaged  in  trying  g 
a  criminal  cause,  will  not  take  notice  of*Uie* 
manner  in  which  witnesses  have  possessed 
themselves  of  papers,  or  other  articles  of 
personal  property,  which  are  material  and 
properly  offered  in  evidoice."  This  doc- 
trine thus  laid  down  by  the  New  York 
court  of  appeals  and  approved  by  this 
court,  that  a  court  will  not,  in  trying  a 
criminal  cause,  permit  a  collateral  issue 
to  be  raised  as  to  the  source  of  competent 
testimony,  has  the  sanction  of  so  many 
state  cases  that  it  would  be  impracticable 
to  cite  or  refer  to  them  in  detail.  Many  of 
them  are  collected  in  the  note  to  State  v. 
Turner,  136  Am.  St.  Rep.  129,  136  et  seq. 
After  citing  numerous  cases  the  editor  says: 
'The  underlying  principle  of  all  these  de- 
cisions obviously  is,  that  the  court,  when 
engaged  in  the  trial  of  a  criminal  action, 
will  not  take  notice  of  the  manner  in  which 
a  witness  has  possessed  himself  of  papers 
or  other  chattels,  subjects  of  evidence, 
which  are  material  and  properly  offered  in 
evidence.  People  v.  Adams,  supra.  Such 
an  investigation  is  not  involved  necessarily 
in  the  litigation  in  chief,  and  to  pursue  It 
would  be  to  halt  in  the  orderly  progress 
of  a   cause,   and   consider   incidentally   a 
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question  wliieh  has  happened  to  cross  the 
path  of  such  litigation,  and  which  is  wholly 
independent  thereof." 

It  is  therefore  eTident  that  the  Adams 
Case  affords  no  authority  for  the  action  of 
the  court  in  this  case,  when  applied  to  in 
due  season  for  the  return  of  papers  seised 
in  violation  of  the  Constitutional  Amend- 
ment. The  decision  in  that  case  rests  upon 
incidental  seizure  made  in  the  execution  of 
a  legal  warrant,  and  in  the  application  of 
the  doctrine  that  a  collateral  issue  will 
not  be  raised  to  ascertain  the  source:  from 
which  testimony,  competent  in  a  criminal 
case,  comes. 

The  goTcrnment  also  relies  upon  Hale  v. 
Henlcel,  201  U.  S.  43,  60  L.  ed.  65^,  26 
I.  Sup.  Ct.  Rep.  370,  in  which  the  previous 
g  cases  of  Boyd  v.  United  States,  and  Adams 
*'t.  New  York,  supra;  Interstate* Commerce 
Commission  v.  Brimson,  164  U.  S.  447,  38 
L.  ed.  1047,  4  Inters.  Com.  Rep.  646,  14 
Sup.  Ct.  Rep.  1126,  and  Interstate  Com- 
merce Commission  v.  Baird,  194  U.  S.  26,  48 
L.  ed.  860,  24  Sup.  Ct.  Rep.  663,  are  re- 
Tiewed,  and  wherein  it  was  held  that  a  sub- 
poena duces  tecum  requiring  a  corporation 
to  produce  all  its  contracts  and  correspond- 
ence with  no  less  than  six  other  companies, 
as  well  as  all  letters  received  by  the  cor- 
poration from  thirteen  other  companies, 
located  in  different  parts  of  the  United 
States,  was  an  unreasonable  search  and 
seizure  within  the  4th  Amendment,  and  it 
was  there  stated  that  (p.  76)  ^'an  order 
for  the  production  of  books  and  papers  may 
constitute  an  unreasonable  search  and  seiz- 
uer  within  the  4th  Amendment.  While 
a  search  ordinarily  implies  a  quest  by  an 
officer  of  the  law,  and  a  seizure  contem- 
plates a  forcible  dispossession  of  the  owner, 
still,  as  was  held  in  the  Boyd  Case,  the  sub- 
stance of  the  offense  is  the  compulsory  pro- 
duction of  private  papers,  whetiier  under  a 
search  warrant  or  a  subpoena  duces  tecum, 
against  which  the  person,  be  he  individual 
or  corporation,  is  entitled  to  protection." 
If  such  a  seizure  under  the  authority  of  a 
warrant  supposed  to  be  legal,  constitutes  a 
violation  of  the  constitutional  protection* 
a  fortiori  does  the  attempt  of  an  officer  of 
the  United  States,  the  United  States  mar- 
shal, acting  under  color  of  his  office,  with- 
out even  the  sanction  of  a  warrant,  con- 
stitute an  invasion  of  the  rights  within  the 
protection  afforded  by  the  4th  Amendment. 
Another  case  relied  upon  is  American  To- 
bacco Co.  V.  Werckmeister,  207  U.  S.  284, 
62  L.  ed.  208,  28  Sup.  Ct.  Rep.  72,  12  Ann. 
Cas.  696,  in  which  it  was  held  that  the 
seizure  by  the  United  States  marshal  in  a 
copyright  case  of  certain  pictures  under  a 
writ  of  replevin  did  not  constitute  an  un- 1 
reasonahle  search  and  seizure.    The  other 


case  from  this  court  relied  upon  is  Holt  v.. 

United  Statef^  218  U.  S.   246,  64  L.  ed. 

1021,  31  Sup.  Ct  Rep.  20,  20  Ann.  Cas. 

1138,  in  which  it  was  held  that  testimony 

tending  to  show  that  a  certain  blouse  which 

was  in  evidence  as  incriminating  him,  had 

been  put  upon  the  prisoner,  and  fitted  him, 

did  not  violate  his  constitutional  right.    We<»: 

•are  at  a  loss  to  see  the  application  of  these* 

cases  .to  the  one  in  hand. 

The  right  of  the  court  to  deal  with  papers 
and  documents  in  the  possession  of  the  dis- 
trict attorney  and  other  officers  of  the  court, 
and  subject  to  its  authority,  was  recog- 
nized in  Wise  v.  Henkel,  220  U.  S.  666,  66^ 
L.  ed.  681,  31  Sup.  Ct.  Rep.  699.  That 
papers  wrongfuUy  seized  should  be  turned: 
over  to  the  accused  has  been  frequently  rec- 
ognized in  the  early  as  well  as  later  deci- 
sions of  the  courts.  1  Bishop,  Crim.  Proe. 
§  210;  Rex  v.  Barnett,  3  Car.  &  P.  600; 
Bex  V.  Kinsey,  7  Car.  &  P.  447;  United" 
States  V.  MilU»  186  Fed.  318;  United  SUtes- 
V.  McHie,  194  Fed.  894,  898. 

We  therefore  reach  the  conclusion  thai- 
the  letters  in  question  were  taken  from  thr 
ho|ise  of  the  accused  by  an  official  of  the 
United  States,  acting  under  color  of  his- 
office,  in  direct  violation  of  the  constitu- 
tional rights  of  the  defendant;  that  having: 
made  a  seasonable  application  for  their  re- 
turn, which  was  heard  and  passed  upon  by^ 
the  court,  there  was  involved  in  the  order 
refusing  the  application  a  denial  of  the  con* 
stitutional  rights  of  the  accused,  and  that- 
the  court  should  have  restored  these  let- 
ters to  the  accused.  In  holding  them  and 
permitting  their  use  upon  the  trial,  we^ 
think  prejudicial  error  was  committed.  A* 
to  the  papers  and  property  seized  by  the- 
policemen,  it  does  not  appear  that  they 
acted  under  any  claim  of  Federal  authority 
such  as  would  make  the  amendment  appli- 
cable to  such  unauthorized  seizures.  The 
record  shows  that  what  they  did  by  way 
of  arrest  and  search  and  seizure  was  done 
before  the  finding  of  the  indictment  in  the 
Federal  court;  under  what  supposed  right 
or  authority  does  not  appear.  What  reme* 
dies  the  defendant  may  have  against  them 
we  need  not  inquire,  as  the  4th  Amendment 
is  not  directed  to  individual  misconduct  of 
such  officials.  Its  limitations  reach  the 
Federal  government  and  its  agencies.  Boyd 
Case,  116  U.  S.  616,  29  L.  ed.  746,  6  Sup. 
Ct.  Rep.  624,  and  see  Twining  v.  New  Jer- 
sey, 211  U.  S.  78,  63  L.  ed.  97,  29  Sup.  Ct  ^^ 
Rep.  14.  A 

*  It  results  that  the  judgment  of  the  eourt* 
below  must  be  reversed,  and  the  case  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion* 

Reversed. 


i9ia. 

<Stt  n.  8.  56S) 

<SHARL£S   WILSON,   alias    CharlM   WU 
lard,   Plff.   in   Err., 

V. 

UNITED  STATES.     (No.  168.) 
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•CATHARINE  WILSON,  alias  Zoe  Willard, 

Plff.    in    Err., 

T. 

UNITED  STATES.     (No.  169.) 
•OouBTS  (S  399*)— Ebbob  to  Dibtbict  Ck)UBT 

— JUBISDICTION— FEDEBAL   QUESTION. 

1.  The  jurisdiction  of  th«  Federal  Su- 
preme Court  to  review  a  judgment  of  a 
•district  court  in  a  case  in  which  the  con- 
stitutionality of  an  act  of  Congress  is 
^Irawn  in  question  is  not  lost  because  the 
-miestion  has  since  been  settled  adversely  to 
^e  plaintiff  in  error,  but  the  court  will 
Tetain  jurisdiction  for  the  purpose  of  pass- 
ring  upon  the  other  questions  in  the  record. 

[Sd.  Note.— For  other  casea.  see  Courts,  Cent. 
Die  H  1088,  1090 :    Dm.  Dig.  %  399.*] 

-Gommbbcb  (I  47*)— Whitb  Slavs  Tradb— 
Mbams  of  Tbanbpoitatioh. 

2.  Transportation  1^  a  common  carrier 
is  not  essential  to  constitute  the  offense  de- 
siouneed  by  the  white  slave  act  of  June  25, 
1910  (3e  Stat  at  L.  825,  chap.  395,  U.  S. 

Comp.  Stat.  Supp.  1911,  p.  1343),  as  the 
-transportation,  or  causing  to  be  transport- 
••d,  or  the  obtaining,  aiding,  or  assisting  in, 
'the  transportation  in  interstate  commerce  of 
women  or  girls  for  the  purpose  of  prostitu* 
^on,  debauchery,  or  other  immoral  uurpossfl. 

[Bd.  Note.— For  other  cssee,  see  dnamerce, 
-Cent  Dig.  I  26 ;    Dec.  Dig.  i  47.*] 

•COMMZBCX   (t   62*)— POWSB   OF  Ck>NGBS88— 

White  Slave  Act. 

8.  A  limitation  of  the  means  of  prohib- 
ited transportation  to  common  carriers 
steed  not  be  implied  in  order  to  sustain  the 
validity  of  the  white  slave  act  of  June  25, 
1910,  forbidding  the  transportation  in  in- 
terstate commerce  of  women  or  girls  for 
the  purpose  of  prostitution,  debauchery,  or 
•sther  immoral  purpose. 

[Ed.  Note.— For  other  eases,  see  Commerce. 
Cent  Dig.  I  81:    Dec  Dig.  I  62.*] 

PBOflmtTTioN  (8  !•)— White  Slavs  Teadb 

— DlBECTION   A0  TO   CHOICB   OW  OOHVBT- 

AHOS. 

4.  Defendants  charged  with  causing  and 
procuring  the  interstate  transportation  of 
girls  for  the  purpose  of  prostitution,  con- 
trary to  the  white  slave  act  of  June  25, 
1910,  cannot  escape  conviction  because  they 
4id  not  control  or  instruct  in  the  choice  of 
means  of  conveyance  the  agent  employed 
by  them  to  effect  the  transportation,  and 
furnished  by  them  with  the  money  to  cover 
the  transportation  expense. 

[Bd.  Note.— For  otber  cases,  see  Prostitution, 
Cent  Dig.  15  1,  2:    Dec.  Dig.  <  1.*] 

WmncssES  (|  337*)— Cboss-Examination 
OF   Accused~-Cbbdibilitt. 

5.  The  accused  having  admitted  on  cross- 
examination  that  she  is  addicted  to  the 
use  of  morphine,  and  stated  that  she  last 
used  it  before  coming  into  the  court  room, 
mav  be  further  asked  how  often  she  uses 


it,  and  whether  she  has  with  her  the  imple- 
ments to  take  the  dose,  although  she  has 
not  put  her  character  in  issue,  since  such 
evidence  has  a  material  bearing  upon  her 
reliability  as  a  witness. 

[Bd.  Note.— For  other  cases,  see  Witnesses^ 
Cent  Dig.  (8  UU,  1U9-1132,  114a-U4t  U46-U4S: 
Dec.  Dig.  8  837.*] 

Wm?E86ES  (I  277*)  —  Cboss- Examination 
OF  Accused— Bkxvanct  to  Diebct  Ex- 
amination. 

6.  Cross-examination  of  ths  accused  tend- 
ing to  show  that  she  and  her  codefendant 
lived  unhappilv  as  husband  and  wife  and 
were  occasionally  separated  is  entirely  rele- 
vant to  her  testimony  in  chief,  in  which, 
after  flatly  denying  the  testimony  of  an 
alleged  accomplice  that  he  had  met  and 
talked  with  her  at  a  certain  point,  con- 
formably to  her  request  to  aid  in  a  search 
for  her  husband,  she  added  that  she  always 

knew  where  her  husband  was. 

[Bd.  Note.— For  other  cases,  see  Witnesses 
Cent  Dig.  H  SS6,  91f-nS;   Dec  Dig.  I  tn.*] 

Prostitution  (j  4*)— Evidence— Pbosecu- 

TJOV  UNDEB  WHITE  SLAVE  AOT. 

7.  Evidence  respectinff  entries  made  by 
husband  and  wife  in  their  books  of  account, 
showing  payments  of  money  to  certain 
police  ofiScers,  and  indicating  friendly  rela- 
tions, if  not  co-operation,  between  them  as 
keepers  of  a  house  of  prostitution  and  mem- 
bers of  the  police  force,  is  admissible  on 
their  trial  for  procuring  the  interstate 
transportation  ox  girls  for  the  purpose  of 
prostitution,  contraiy  to  the  white  slave  act 
of  June  25,  1010,  as  tending  to  show  the 
character  of  the  house,  and  as  tending  to 
rebut  evidence  previously  introduced  by  the 
defense  to  the  effect  that  the  wife  had  re- 
fused to  harbor  the  girls  for  fear  of  police 

interference. 

[Bd.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  8  4 :    Dec.  Dig.  9  4.*] 

Criminal  Law  (|  789*)— lN8TBUonoN»— 
"Reasonable  Doubt.'* 

8.  An  instruction  defining  reasonable 
doubt  as  "that  frame  of  mind  which  forbids 
you  to  say,  all  the  evidence  considered  and 
weighed,  'I  have  an  abiding  conviction  of 
the  defendant's  guilt,'  or,  as  it  has  been 
expressed,  'I  am  convinced  of  the  defend- 
ant's guilt  to  a  moral  certainty,'"  and 
adding,  "If  you  can  say  that  you  have 
such  a  conviction,  then  you  have  no  reason- 
able doubt,  and  your  verdict  should  be 
'guilty.'  On  the  contrary,  if  that  is  your 
frame  of  mind,  if  you  are  in  the  frame  of 
mind  where,  if  it  was  a  matter  of  impor- 
tance to  you  in  your  own  affairs,  away  from 
here,  you  would  pause  and  hesitate  before 
acting,  then  you  have  a  reasonable  doubty** 
is  sufficiently  favorable  to  the  accused. 

tlfid.  Note.— For  other  cases^  see  Criminal 
Law,  Cent.  Dig.  ((  184e-l;84»,  I851.  1880,  1904-1922, 
1960.  1967;    Dec.  Dig.  8  789.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6958-&972;    toI.  8,  p.  7779.] 

Pbostitution  (8  1*)— White  Slave  Tbads 
—When  Offense  Complete— Abandon- 
ment OF  Purpose. 

9.  The  offense  denounced  by  the  white 
slave  act  of  June  26,  1910,  as  the  procuring 
of   interstate  transportation  of  women  or 


•For  other  cases  see  saoM  topic  A  }  numbsb  la  Dee.  41  Am.  Digs.  1907  to  date,  A  Rep'r  ladezes 


848 


84  SUPBBMB  OOURT  REPOBIVB. 


Oct.  Tebm^ 


girls  for  the  purpose  of  prostitution,  13 
comolete  when  any  such  woman  or  girl 
shall  have  been  transported  in  such  com* 
merce  as  a  result  of  any  of  the  criminal 
acts  previouBlj  described.  The  statute 
does  not  contemplate  a  locus  penitentia 
for  one  accused  of  violating  its  provisions 
after  the  woman  or  girl  has  reached  the  in- 
tended destination  within  the  walla  of  a 
house  of  prostitution. 

TEd.   Note.— For  other  cases,  bIo  Prostitution, 
Oent  Dig.  8(  1.  2 :    Dec  Dig.  (  L*] 

(Noa.  168  and  169.] 

Submitted  October  23,  1913.     Decided  Feb- 
ruary 24.  1914. 

TWO  WRITS  OF  ERROR  to  the  District 
Court  of  the  United  States  for  the 
Northern  District  of  Illinois  to  review  con- 
victions of  violations  of  the  white  slave  act. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Blijah  N.  ZoliDe  for  plaintiffs  in 
error. 
Assistant    Attorney    General    Dcnlson 
le  for  the  United  States. 

10 

*      Mr.  Justice  Pitney  delivered  the  opinion 

of  the  court: 

This  case  comes  here  upon  two  separate 
writs  of  error  allowed  upon  the  same  record, 
to  review  judgments  of  the  district  court 
imposing  fine  and  imprisonment  upon  each 
of  the  plaintiffs  in  error,  upon  their  con- 
viction on  an  indictment  founded  upon  the 
act  of  Congress  of  June  25,  1910,  commonly 
known  as  the  white  slave  act  (36  Stat,  at 
Jj,  825,  chap.  395,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1343 ) . 

The  case  was  brought  directly  to  this 
court,  because  the  constitutionality  of  the 
statute  was  drawn  in  question.  This  ques- 
tion has  since  been  settled  adversely  to 
plaintiffs  in  error.  Hoke  v.  United  States, 
227  U.  S.  308,  57  L.  ed.  523,  43  L.R.A. 
(N.S.)  906,  33  Sup.  Ct.  Rep.  281,  Ann.  Cas. 
1913E,  905.  Nevertheless,  we  must  retain 
jurisdiction  for  the  purpose  of  passing  upon 
e  the  other  questions  in  the  record.  Horner 
f  V.  United  States,  143  U.  S.  570,  576,  36  L. 
ed.  266,  268,  12  Sup.  Ct.  Rep.  522;  Burton 
V.  United  States,  196  U.  S.  283,  295,  49 
L.  ed.  482,  485,  25  Sup.  Ct.  Rep.  243 ;  Wil- 
liamson V.  United  States,  207  U.  S.  425, 
432,  52  L.  ed.  278,  284,  28  Sup.  Ct.  Rep.  163. 
There  were  numerous  counts  in  the  indict- 
ment, and  a  general  verdict  of  guilty.  The 
substance  of  the  charge  was  that  defendants 
caused  and  procured  two  girls  to  be  trans- 
ported in  interstate  commerce  from  Milwau- 
kee, Wisconsin,  to  Chicago,  Illinois,  for  the 
purpose  of  prostitution.  There  was  also 
a  count  charging  a  conspiracy  to  conunit 
the  same  offense.  The  theory  of  the  gov- 
ernment, sufficiently  stated  in  the  indict- 
ment and  supported  by  evidence  at  the  trial, 
was  that,  in  pursuance  of  an  understanding 
between  defendants  and  a  man  named  Cor- 


der.   tliey   gave    him    $11    in   money,   witl^ 
instructions   to   proceed    from    Chicago   to- 
Milwaukee,  induce  one  or  both  of  the  girlfr 
to    return    with    him    to    Chicago,    paying- 
their    transportation    and    other    expenses 
out  of  the  $1],  and  bring  them  to  a  house 
of  prostitution  in  the  latter  city,  kept  by 
the  defendants ;  and  that  Corder  carried  out 
these  instructions  to  the  letter,  bringing: 
both  girls  over  an  interstate  electric  rail- 
way  line  and   escorting  them   to  the   de- 
fendants' house  for  the  purpose  of  prosti- 
tution. 

Of  the  questions  of  law  that  are  raised,, 
only  the  following  seem  to  require  men- 
tion: 

1.  It  is  insisted  that  the  offense  was  not 
fully  proved  because  there  was  nothing  to- 
show  that  defendants  either  directed  or 
knew  how  the  girls  were  to  come  fron» 
Milwaukee  to  Chicago,  whether  in  a  private 
vehicle  or  through  the  instrumentality  of 
a  common  carrier.  But,  in  our  opinion,  in 
order  to  constitute  an  offense  under  the 
act  it  is  not  essential  that  the  transporta- 
tion be  by  conunon  carrier.  The  statute 
reads:  "lliat  any  person  who  shall  know- 
ingly transport  or  cause  to  be  transported* 
or  aid  or  assist  in  obtaining  transporta- 
tion for,  or  in  transporting,  in  interstate  or 
foreign  commerce,  .  .  .  any  woman  ori* 
girl  for  the  purpose  of  prostitution  or  de-S 
bauchery,  or  ^  for  any  other  inunoral  pur-* 
pose,  ...  or  who  shall  knowingly  pro- 
cure or  obtain,  or  cause  to  be  procured  or 
obtained,  or  aid  or  assist  in  procuring  or 
obtaining,  any  ticket  or  tickets,  or  any 
form  of  transportation  or  evidence  of  the 
right  thereto,  to  be  used  by  any  woman  or 
girl  in  interstate  or  foreign  commerce, 
.  •  •  in  going  to  any  place  for  the  pur- 
pose of  prostitution  or  debauchery,  or  for 
any  other  immoral  purpose,  .  •  .  where- 
by any  such  woman  or  girl  shall  be  trans- 
ported in  interstate  or  foreign  commerce, 
.  .  •  shall  be  deemed  guilty  of  a  felony," 
etc. 

The  prohibition  is  not  in  terms  confined 
to  transportation  by  common  carrier,  nor 
need  such  a  limitation  be  implied  in  order 
to  sustain  the  constitutionality  of  the  en- 
actment. As  has  already  been  decided,  it 
has  the  quality  of  a  police  regulation,  al« 
though  enacted  in  the  exercise  of  the  power 
to  regulate  interstate  commerce  (Hoke  v. 
United  States,  227  U.  S.  308,  323,  57  L.  ed. 
623,  527,  43  L.R.A.(N.S.)  906,  33  Sup.  Ct. 
Rep.  281,  Ann.  Cas.  1913  E,  905;  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114  U.  8. 
196,  215,  29  L.  ed.  158,  166,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  Rep.  826) ;  and  since 
this  power  is  complete  in  itself,  it  was  dis- 
cretionary with  Congress  whether  the  pro- 
hibition should  be  extended  to  transporta- 
tion by  others  than  common  carriers. 

The  contention  that  defendants  were  not 
within  the  prohibition  of  the  act  becaiise 
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tliej  did  not  control  or  Instmet  Corder  ia 
the  choice  of  means  of  eonTeyftnee  is  not 
worthy  of  serioui  consideration.  Accord- 
ing to  the  government's  evidence,  Corder 
was  employed  by  defendants  as  their  agent, 
and  furnished  by  tbem  with  money  sufficient 
lor  tiie  expenses  of  the  transportation,  but 
without  definite  instructions  as  to  what 
mode  should  be  employed.  A  natural  in- 
ference was  that  he  should  decide  upon  the 
mode  and  select  the  route;  and  that  such 
selection  was  within  the  scope  of  his  agency. 

2.  The  female  defradant  offered  herself 
as  a  witness,  and  in  the  course  of  her  cross- 

^  examination  was  asked  whether  she  was 
g  addicted  to  the  use  of  morphine.  Having 
*  admitted  this,  and  stated  that  she  had  last 
used  it  before  coming  into  the  court  room 
that  morning  at  10  o'clock,  she  was  asked 
how  often  she  used  it,  and  whether  she  had 
with  her  the  "implements"  with  which  to 
'Hake  the  dose."  She  replied  in  the  affirmap 
tive.  This  line  of  examination  was  except- 
ed to,  and  is  assigned  for  error  on  the 
ground  that  she  had  not  put  her  character 
at  issue.  But  as  we  read  the  record,  the 
evidence  was  not  offered  or  admitted  for 
its  bearing  upon  her  character,  but  rather 
to  show  that  she  was  so  much  addicted  to 
the  use  of  the  drug  that  the  question 
whether,  at  the  moment  of  testifying,  she 
was  under  its  influence,  or  had  recovered 
from  the  effects  of  its  last  administration, 
had  a  material  bearing  upon  her  reliability 
as  a  witness.  It  seems  to  us  that  in  this 
aspect  the  evidence  was  admissible.  People 
T.  Webster,  139  N.  Y.  73,  87,  34  K.  E.  730 ; 
State  T.  White,  10  Wash.  611,  618,  39  Pac. 
160,  41  Pae.  442. 

3.  Error  is  assigned  upon  certain  rulings 
of  the  trial  court  permitting  cross-examina- 
tion of  the  same  witness,  tending  to  show 
that  she  and  the  other  defendant  lived  un-^ 
happily  as  husband  and  wife,  were  oc- 
casionally separated,  and  (as  is  said)  that 
they  at  times  indulged  in  the  use  of  pistols. 
No  evidence  was  in  fact  offered  or  admitted 
tending  to  show  that  weapons  had  been 
used,  if  we  except  an  obscure  allusion  to 
"pistols"  in  a  letter  that  had  been  written 
by  a  person  in  New  York  city  to  the  female 
defendant  in  Chicago.  The  use  made  of 
this  letter  was  permissible  for  other  rea- 
sons. The  evidence  as  to  the  quarrels  and 
separation  was  plainly  admissible.  The 
government's  ease  depended  mainly  upon 
the  testimony  of  Corder.  He  appeared  to 
have  been  an  accomplice,  hence  circum- 
stantial corroboration  of  his  story  was 
especially  material.  He  had  testified  that 
Mrs.  Wilson  asked  him  to  go  to  Milwaukee 
for  the  purpose  of  getting  the  two  girls, 
and  had  mentioned  as  a  circumstance  that 
this  conversation  took  place  at  the  Union 


Depot  in  Chicago,  where  he  had  met  Mrs.g 
Wilson  at  her  request*to  aid  her  in  a  search* 

for  her  husband.  On  her  direct  examina- 
tion, she  flatly  denied  this,  saying:  "I  did 
not  take  him  and  he  never  accompanied  me 
on  any  trip  to  hunt  for  Mr.  Wilson;  I  al- 
ways knew  where  Mr.  Wilson  was."  The 
cross-examination  under  consideration  was 
entirely  relevant  to  this  part  of  the  testi- 
mony in  chief. 

4.  It  is  assigned  for  error  that  the  court 
permitted  the  government  to  cross-examine 
the  defendant,  Charles  Wilson,  respecting 
entries  made  by  him  and  his  wife  in  their 
books  of  account,  showing  payments  of 
money  to  certain  police  officers,  and  indicat- 
ing friendly  relations,  if  not  co-operation, 
l)etween  defendants,  as  keepers  of  a  house 
of  prostitution,  and  members  of  the  polica 
force.  This  was  not  objected  to  as  exceeding 
the  limits  of  proper  cross-examination,  but 
only  as  being  "incompetent,  irrelevant,  and 
immateriaL"  We  think  it  was  admissible  as 
tending  to  show  the  character  of  the  house, 
and  as  tending  to  rebut  evidence  previously 
introduced  by  the  defense  to  the  effect  that 
Mrs.  Wilson  had  refused  to  harbor  tiie  girls 
for  fear  of  police  interference. 

5.  Error  is  assigned  upon  the  instruc- 
tions of  the  trial  court  to  the  Jury  respect- 
ing the  presumption  of  innocence,  and  the 
definition  of  reasonable  doubt.  Counsel  for 
defendants  preferred  no  request  upon  either 
subject  previous  to  the  delivery  of  the 
charge.  The  court  instructed  the  jury  in 
substance  that  the  arrest  of  defendants, 
their  indictment  by  the  grand  jury,  and 
their  arraignment,  were  no  evidence  what- 
ever of  their  guilt;  that  the  presumption 
of  innocence  meant  that  at  the  beginning 
of  the  trial  they  were  as  innocent  of  the 
charges  as  any  man  in  the  jury  box;  that 
this  presumption  continued  to  abide  with 
the  defendants  as  a  complete  protection,  un- 
less and  until  it  gave  way  because  incon- 
sistent with  the  existence  of  a  situation 
proved  by  the  evidence  in  the  case  beyond 
all  reasonable  doubt;  that  by  that  [reason- 
able doubt]  was  meant,  not  the  frame  ofk* 
mind  of  a  man  endeavoring  to*  find  a  way* 
out  for  somebody  accused  of  crime,  not  a 
mere  capricious  doubt,  not  a  frame  of  mind 
suggested  by  something  occurring  in  the 
trial  of  the  case  or  in  the  argument  of 
counsel  not  based  on  evidence  in  the  case; 
but  that  "reasonable  doubt  is  that  frame  of 
mind  which  forbids  you  to  say,  all  the 
evidence  considered  and  weighed,  1  have  an 
abiding  conviction  of  the  defendants'  guilt;' 
or,  as  it  has  been  expressed,  'I  am  con- 
vinced of  the  defendants'  guilt  to  a  moral 
certainty.'  If  you  can  say  that  you  have 
such  a  conviction,  then  you  have  no  rea- 
sonable doubt,  and  your  verdict  should  ba 
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'gailty.'  On  the  contrary,  if  that  it  your 
frame  of  mind,  if  you  are  in  the  frame  of 
mind  where,  if  it  was  a  i^atter  of  im- 
portance to  you  in  your  own  affairs,  away 
from  here,  you  would  pause  and  hesitate 
before  acting,  then  you  have  a  reasonable 
doubt."  At  the  conclusion  of  the  charge 
counsel  for  defendants  said:  "I  should  like 
that  the  court  say  a  little  more  on  the  rea- 
sonable doubt,  as  I  belieTe  it  was  limited 
only  to  a  moral  certainty.  That  is  the  only 
sentence  I  heard  about  that."  The  argu- 
ment here  is  that  the  instruction  as  given 
is  faulty,  because  the  court  did  not  tell 
the  Jury  that  the  government  must  prove  its 
ease  against  defendants  beyond  a  reason- 
able doubt.  As  we  read  the  charge,  it  meant 
nothing  less  than  that,  and  was  sufficiently 
favorable  to  defendants.  Miles  v.  United 
States,  103  U.  8.  304,  309,  812,  26  L.  ed. 
481,  483,  484;  Hopt  v.  Utah,  120  U.  S.  430, 
489,  440,  30  L.  ed.  708,  711,  712,  7  Sup. 
Ot.  Rep.  614;  Dunbar  t.  United  States,  156 
U.  8.  185,  199,  39  L.  ed.  390,  895,  15  Sup. 
Ci.  Rep.  325;  Coffin  v.  United  States,  156 
U.  8.  432,  460,  39  L.  ed.  481,  493,  15  Sup. 
CL  Rep.  394;  Cochran  t.  United  States, 
157  U.  8.  286,  299,  39  L.  ed.  704,  708,  15 
Sup.  Ct.  Rep.  628;  Davis  v.  United  States, 
160  U.  S.  469,  487,  40  L.  ed.  499,  505,  16 
Sup.  Ct.  Rep.  353;  Allen  t.  United  States, 

164  U.  8.  492,  500,  41  L.  ed.  528,  530,  17 
Sup.  Ct.  Rep.  154 ;  Dunlop  v.  United  States, 

165  U.  S.  486,  502,  41  L.  ed.  799,  804,  17 
Sup.  Ct.  Rep.  375. 

6.  Error  is  assigned  because  the  oonrt 
refused  to  charge  the  jury,  as  requested, 
to  the  effect  that  if  they  should  believe 
from  the  evidence  that  defendants,  after  the 
^  girls  came  to  Chicago  from  Milwaukee,  re- 
g  fused  to  accept  them,  and  voluntarily  aban- 
*  doned  their  evil  intention  and*  refused  to 
carry  out  the  illegal  purpose,  no  offense 
against  the  laws  of  the  United  States  was 
committed.  It  is  argued  that  the  end  and 
object  of  the  act  is  to  prevent  inraiorality 
and  trafficking  in  girls,  and  not  the  mere 
act  of  transportation.  But  we  think  that 
by  the  plain  language  of  the  statute,  the 
offense  is  complete  when  "any  such  woman 
or  girl  shall  be  transported  in  interstate  or 
foreign  commerce,  or  in  any  territory  or 
the  District  of  Columbia"  as  a  result  of 
any  of  the  criminal  acts  previously  de- 
scribed. The  suggestion  that  the  law  con- 
templates a  locu8  penitentias  for  defendant, 
after  the  journey  is  ended  and  the  woman 
or  girl  has  been  brought  to  the  intended 
destination  within  the  walls  of  a  house  of 
prostitution^  is  obviously  untenable. 
We  find  no  error  in  the  record. 
Judgments  affirmed. 


Oct.  TnM^ 

(2SS  U.  B.  tSS) 

SUSAK  J,  TAYLOR,  as  Administratrix  of 
the  Goods,  Chattels,  and  Credits  which 
were  of  Howard  S.  Taylor,  Deceased^ 
Plff.  in  Err., 

8EXTCS  E.  TAYLOR. 

COKlfSBCE   (S  8*)—ExCLUSIVENESS  OF  FeD- 

BBAL  Power— Employers'  Liability  — 

DisTBiBunoN  or  Damages. 

Nothing  in  the  state  statute  for  the  dis- 
tributi<m  of  personal  property  can  defeat 
the  right  of  the  childless  widow  of  an  in- 
terstate railway  employee  who  was  fatally 
injured  while  employed  by  the  carrier  in 
interstate  commerce,  to  the  entire  net  pro- 
ceeds of  a  judgment  for  the  resulting  dam- 
ages recovered  br  her  as  administratrix 
in  an  action  against  the  carrier,  whether 
her  action  was  based  upon  the  provisions 
of  S  1  of  the  employers'  liability  a<%  of  April 
22,  1008  (35  Stat,  at  L.  65,  chap.  149,  U. 
S.  COmp.  Stat.  Supp.  1011,  p.  1322),  mak- 
ing every  such  carrier  liable  in  damages  for 
the  negligent  death  of  such  employee  *%o 
his  or  her  personal  representative  for  the 
benefit  of  the  surviving  widow  or  husband 
and  children  of  such  employee;  and  if 
none,  than  of  such  employee's  parents;  and 
if  none,  then  of  the  next  of  kin  dependent 
upon  such  employee,"  or  upon  the  provision 
of  f  0,  added  by  the  act  of  April  5,  1910 
(3e  Stat  at  L.  201,  chap.  143,  17.  a  Comp. 
Stat.  Supp.  1011,  p.  1324),  that  *'any  right 
of  action  given  by  this  act  to  a  person  suf- 
fering injury  shall  survive  to  nis  or  her 
personal  representative,  for  the  benefit  of 
the  surviving  widow  or  husband  and  chil- 
dren of  such  employee,  and,  if  none,  then  to 
such  employee's  parents;  and,  if  none,  then 
of  the  next  of  kin  dependent  upon  sudi  em- 
ployee, but  in  such  cases  there  shall  be  onlv 
one  recovery  for  the  same  injury,"  since  such 
provisions  govern  the  distribution  of  the 
damages  to  the  exclusion  of  any  applicable 
state  legislation. 

[Ed.    Note.— For    other  cases. 
Cent.  Dig.  9  5 :   Dec.  Dig.  §  «.♦] 
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{No.  224.] 

Argued  January  30,   1014.     Decided  Feb- 
ruary  24,    1014. 

IN  ERROR  to  the  Supreme  Court  of  th« 
State  of  New  York  in  and  for  Orange 
County  in  that  state  to  review  a  judgment 
directing  the  distribution  according  to  the 
state  law  of  the  proceeds  of  a  judgment 
recovered  under  the  Federal  employers'  lia- 
bility act,  entered  pursuant  to  the  man- 
date of  the  Court  of  Appeals  of  the  state, 
which  aflSrmed  a  judgment  of  the  Appel- 
late Division  of  tiie  Supreme  Court,  Sec- 
ond Department,  which  had  reversed  an 
order  of  the  Supreme  Court  at  Special 
Term.  Reversed  and  remanded  for  further 
proceedings. 
See  same  case  below  in  Appellate  DItI- 
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•ion,  144  App.  DIt.  634,  129  K.  Y.  Supp. 
378;  in  Court  of  Appeals,  204  N.  Y.  135, 
97  N.  E.  502,  Ann.  Ga«.  1913D,  276. 
The  facta  are  stated  in  the  opinion. 
Messrs.  Frederic  D.  AicKenney,  John 
Spalding  Flannery,  and  William  Hitz  for 
plaintiff  in  error, 
g     No  hrief  was  filed  for  defendant  in  error. 

CO 

*Mr.  Justice  BfcKenna  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  and  defendant  in 
«rror  are  respectively  the  widow  and  father 
of  one  Howard  Taylor,  a  resident  of  Orange 
eounty,  state  of  New  York,  who,  through 
the  negligence  of  the  Erie  Railroad  Com- 
pany, met  with  an  accident  which  caused 
Us  death. 

Plaintiff  in  error  was  appointed  the  ad- 
ministratrix of  his  estate,  with  right  to 
prosecute  any  right  of  action  granted  by 
special  provision  of  law  as  sudi  adminis- 
tratrix. She  brought  suit,  as  such  admin- 
istratrix, against  the  railroad  company  for 
damages,  alleging  the  employment  of  her 
husband  in  interstate  commerce  upon  a 
train  running  from  Port  Jervis,  New  York, 
to  Jersey  City,  New  Jers^,  the  negligence 
of  the  railroad  company  as  the  cause  of 
his  death,  and  that  the  action  was  brought 
under  the  act  of  Congress  of  April  22, 
1908  [35  Stat  at  L.  65,  chap.  149,  U.  8. 
Comp.  Stat.  Supp.  1911,  p.  1322],  entitled, 
*An  Act  Relating  to  Liability  of  Common 
Carriers  by  Railroads  to  their  Employees 
in  Certain  Cases,"  known  as  the  employers' 
liability  law. 

By  permission  of  the  surrogate  of  Orange 
county,  she  compromised  with  the  railroad, 
accepting  a  judgment  for  $5,000. 

Defendant  in  error  filed  a  petition  in  the 
supreme  court  of  Orange  county  for  an 
order  directing  plaintiff  in  error  to  pay 
over  to  him  one  half  of  the  net  proceeds  of 
the  judgment  in  accordance  with  the  statute 
of  distribution  of  the  state.  The  motion 
was  denied  and  an  order  was  entered  de- 
termining that  plaintiff  in  error,  as  widow 
of  the  deceased,  was  entitled  to  receive  and 
retain  for  her  own  use  all  of  the  net  pro- 
eeeds  of  the  judgment.  The  order  was  re- 
versed by  the  appellate  division  of  the  su- 
.  preme  court,  and  the  judgment  of  reversal, 
I  on  appeal  to  the  court  of  appeals,  was  af- 
•  firm«i  and  the  record*  remitted  to  the  su- 
preme court.  This  writ  of  error  was  then 
prosecuted. 

The  appellate  division  was  of  opinion 
that  the  law  of  the  state  gave  the  right 
of  action  and  determined  the  distribution 
of  the  proceeds  of  the  judgment.  Consid- 
ering the  act  of  Congress  and  its  provisions, 
the  court  was  of  the  view  that  the  act  of 
Congress  "should  be  construed  as  one  grant- 


ing a  new  remedy  under  certain  eircum' 
stances,  where  none,  or  a  less  adequate  onc^ 
existed  under  the  state  laws,  and  as  not 
intended  to  supplant  or  abrogate  a  right 
of  action  of  practically  equal  extent  exist- 
ing under  the  laws  of  this  state.''  [144^ 
App.  Div.  641,  129  N.  Y.  Supp.  378.]  The 
court  further  said:  "It  is  only  on  the  theory 
that  this  act  of  Congress  constitutes  the 
exclusive  rule  applicable  to  the  facts  of  thr 
case  before  us  that  the  order  of  the  special 
term  [the  order  under  review]  can  be  up- 
held. If  the  remedy  afforded  by  our  lawa- 
be  concurrent  with  that  provided  by  Con- 
gress, then  we  think  that  our  public  policy 
will  not  permit  an  administratrix  appoint* 
ed  by  our  courts  under  our  laws,  to  use 
the  Federal  statute  simply  for  the  purpose 
of  defeating  our  statute  of  distribution  of 
personal  property."  The  court  of  appeals- 
expressed  the  opinion  that  the  case  pre- 
sented a  case  of  conflict  between  the  Fed- 
eral and  state  statutes,  and  determined  that- 
the  state  statutes  must  prevail.  It  was  said 
that  the  power  of  Congress  "to  regulate 
interstate  commerce  must  end  somewhere, 
and  so  far  as  employees  of  common  carriers- 
engaged  in  interstate  commerce  are  con- 
cerned, it  appears  to  us  that  it  must  end 
with  the  death  of  the  employee.''  [204  N. 
Y.  140,  97  N.  E.  602,  Ann.  Cas.  1913 
D,  276.]  And  considering  that  the  con- 
sequences of  a  contrary  doctrine  would  give 
Congress  power  over  the  distribution  of 
real  estate  which  might  happen  to  be  pur- 
chased by  the  earnings  of  an  employee  in 
interstate  commerce,  the  court  declared  that 
the  act  of  Congress,  in  so  far  as  it  attempt- 
ed to  distribute  the  funds  in  controversy^ 
was  ^'invalid  and  unauthorized."  There  ^ 
were  dissenting  opinions  expressed.  The§. 
judgment  of  the* appellate  division  of  the* 
supreme  court  was  affirmed,  and  the  record 
was  remitted  to  the  supreme  court,  to  be 
proceeded  upon  according  to  law,  and  the 
judgment  of  the  latter  court  was  entered 
conformably  thereto. 

We  have  had  many  occasions  to  declare 
the  comprehensive  and  exclusive  power 
which  Congress  possesses  over  interstate 
commerce.  And  starting  with  that  power 
as  a  factor,  we  have  only  to  consider  the 
breadth  and  meaning  of  the  act  of  Congress. 

Section  1  provides  that  every  common 
carrier  by  railroad,  while  engaged  in  in- 
terstate commerce,  "shall  be  liable  in  dam- 
ages to  any  person  suffering  injury  while 
he  is  employed  by  such  carrier  in  such  com- 
merce, or,  in  case  of  the  death  of  such  em- 
ployee, to  his  or  her  personal  representa- 
tive, for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employee; 
and,  if  none,  then  of  such  employee's  pa^ 
ents;   and,  if  none,  then  of  the  next  «l 
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kin,  dependent  upon  such  employee^  for 
such  injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such  car- 
rier/' or  by  reason  of  any  defect  in  its 
instrumentalities. 

Section  6,  as  amended  April  5,  1910,  pro- 
Tides  that  the  jurisdiction  of  the  courts  of 
the  United  States  shall  be  concurrent  with 
that  of  the  courts  of  the  several  states,  and 
if  the  action  be  brought  in  a  state  court 
it  shall  not  be  removed  to  a  court  of  the 
United  States. 

Section  9,  as  amended,  is  as  follows: 

"That  any  right  of  action  given  by  this 
act  to  a  person  suffering  injury  shall  sur- 
vive to  his  or  her  personal  representative, 
for  the  benefit  of  the  surviving  widow  or 
husband  and  children  of  such  employee,  and, 
if  none,  then  of  such  employee's  parents; 
and,  if  none,  then  of  the  next  of  kin  de- 
pendent upon  such  employee;  but  in  such 
cases  there  shall  be  only  one  recovery  for 
the  same  injury."  [36  Stat,  at  L.  291, 
ehap.  143,  U.  S.  Comp.  Stat.  Supp.  1911, 
S  p.  1324.] 

•  *  The  act  has  come  up  for  consideration 
in  a  number  of  cases.  In  Second  Employ- 
ers' Liability  Cases  (Mondou  v.  New  York, 
K.  H.  &  H.  R.  Ck>.)  223  U.  S.  1,  56  L.  ed. 
327,  38  LJI.A.  (N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  0.  A.  875,  it  and  its  amend- 
ments were  declared  to  be  constitutional; 
that  having  been  enacted  in  pursuance  of 
a  power  reserved  to  Congress,  state  laws 
must  give  away  to  them.  They  established 
the  policy  for  all,  it  was  decided,  and  the 
courts  of  a  state  cannot  refuse  to  enforce 
them  on  the  ground  that  they  are  not  in 
harmony  with  the  policy  of  the  state.  Con- 
gress having  acted,  it  was  said,  'the  laws 
of  the  states,  in  so  far  as  they  cover  the 
same  field,  are  superseded;  for  necessarily 
that  which  is  not  supreme  must  yield  to 
that  which  is." 

In  Missouri,  K«  ft  T.  R.  Co.  v.  Wulf,  226 
U.  S.  570,  57  L.  ed.  355,  33  Sup.  Ct.  Rep. 
135,  the  Mondou  Case  was  applied.  The 
action  was  brought  by  the  mother  of  a  de- 
ceased employee  in  interstate  commerce, 
nnder  the  state  statute.  The  petition  was 
subsequently  amended  to  embrace  a  right 
of  action  by  her  under  the  Federal  law  as 
the  personal  representative  of  the  decedent. 
The  amendment  was  held  not  to  be  the 
commencement  of  a  new  action.  It  was 
said  that  notwithstanding  the  original  peti- 
tion asserted  a  cause  of  action  under  the 
state  statute  without  making  reference  to 
the  act  of  Congress,  the  court  was  presumed 
to  be  cognizant  of  the  Federal  enactment, 
and  "to  know  that,  with  respect  to  the  re- 
sponsibility of  interstate  carriers  by  rail- 
road to  their  employees  injured  in  such 


commeroe  after  its  enactment,  it  had  the 
effect  of  superseding  state  laws  upon  the 
subject." 

In  Michigan  C.  R.  Co.  ▼•  Vreeland,  227 
U.  S.  59,  57  L.  ed.  417,  33  Sup.  Ct.  Rep. 
192,  it  is  again  said  that  the  act  of  Con- 
gress has  undertaken  to  cover  the  subject 
of  the  liability  of  railroad  companies  to 
their  employees  injured  while  engaged  in 
interstate  commerce,  and  that  state  legis- 
lation was  superseded  by  it.  ''The  obvious 
purpose  of  Congress,"  it  was  said,  "was 
to  save  a  right  of  action  to  certain  rela-^ 
tives  dependent  upon  an  employee  wrongful- g 
ly  injured,  for  the  loss  and*lamage  result^* 
ing  to  them  financially  by  reason  of  ikm 
wrongful  death."  And  again,  "It  is  one 
beyond  that  which  the  decedent  had,*-on« 
proceeding  upon  altogether  different  prin- 
ciples." 

The  same  view  was  expressed  in  Ameri- 
can R.  Co.  ▼.  Didricksen,  227  U.  8.  145, 
57  L.  ed.  456,  33  Sup.  Ct.  Rep.  224.  The 
action  was  by  surviving  parents,  they  being 
the  sole  beneficiaries  under  ihe  statute. 
A  distinction  was  expressed  between  a 
cause  of  action  to  an  injured  employee,  and 
in  case  of  his  death,  a  cause  of  action  to 
dependent  relatives;  and  of  the  first  it 
was  said  that  it  does  not  survive  his  death, 
but  that  in  such  case  the  act  "creates  a 
new  and  distinct  right  of  action  for  the 
benefit  of  the  dependent  relatives  named  in 
the  statute"  for  the  damages  which  result 
to  them  because  they  have  been  deprived  of 
a  reasonable  expectation  of  pecuniary  bene- 
fits on  account  of  his  wrongful  death. 

In  Gulf,  C.  k  8.  F.  R.  Co.  ▼.  McGinnis, 
228  U.  S.  173,  57  L.  ed.  785,  33  Sup.  Ct. 
Rep.  426,  3  N.  C.  C.  A.  806,  the  statute 
was  again  considered  as  giving  a  cause  of 
action  to  the  personal  representative  of  the 
deceased  employee  for  the  benefit  of  the 
persons  designated  because  of  the  pecuniary 
loss  resulting  to  them. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hcster- 
ly,  228  U.  S.  702,  57  L.  ed.  1031,  33  Sup. 
Ct.  Rep.  703,  the  same  principles  were 
applied.  In  St.  Louis,  S.  F.  &  T.  R.  Co. 
V.  Seale,  229  U.  8.  156,  57  L.  ed.  1129,  88 
Sup.  Ct.  Rep.  651,  the  action  was  by  the 
widow  and  parent  of  an  interstate  com- 
merce employee.  The  petition  stated  a 
case  under  the  state  statute.  The  railroad 
company  contended  that  the  Federal  statute 
was  the  applicable  one.  There  was  a  con- 
fiict  between  the  statutes.  The  state  statute 
gave  the  right  of  action  to  the  surviving 
husband,  wife,  children,  and  parents;  the 
Federal  statute  vested  the  right  of  action 
in  the  personal  representative  of  the  de- 
ceased for  certain  named  beneficiaries,  the 
parents  of  the  deceased  having  no  rights 
if  there  be  a  widow,  husband,  or  children. 
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{jThe  railroad  company,  therefore,  interposed 
•  the* objection  grounded  on  the  Federal  stat- 
ute that  the  plaintiffs  were  not  entitled  to 
recover  on  the  case  proved.  The  state  court 
overruled  the  objection  and  we  declared 
the  ruling  to  be  error.  We  said:  "Two  of 
the  plaintiffs,  the  father  and  mother,  in 
whose  favor  there  was  a  separate  recovery, 
are  not  even  beneficiaries  under  the  Fed- 
tral  statute,  there  being  a  surviving  widow; 
and  she  was  not  entitled  to  recover  in  her 
own  name,  but  only  through  the  deceased's 
personal  representative,  as  is  shown  by  the 
terms  of  the  statute  and  the  decisions  be- 
fore cited." 

These  cases  were  all  brought  under  the 
statute  aa  originally  enacted  and  before  the 
amendments  of  1910.  Section  1,  however, 
was  not  amended,  and  in  St.  Louis,  I.  M.  & 
8.  R.  Co.  V.  Hesterly,  supra,  it  was  said 
that  the  amendment  of  April  5,'  1910,  which 
added  f  9,  quoted  above,  "in  like  manner 
allows  but  one  recovery,  although  it  pro- 
vides for  survival  of  the  right  of  the  in- 
jured person." 

It  is  clear  from  these  decisions  that  the 
source  of  the  right  of  plaintiff  in  error  was 
the  Federal  statute;  and  this  whether  the 
cause  of  action  is  based  on  the  1st  section 
of  ths  act  or  on  f  9,  added  in  1910,  From ' 
S4  &  a— 23. 


plaintiff  in  error's  complaint  against  the 
railroad  company  it  is  not  clear  whether 
she  counted  on  §  1  alone  or  on  that  and  f  9. 
If  under  §  1,  the  cause  of  action  was  not 
derived  from  the  deceased  in  the  sense  of 
a  succession  from  him.  As  said  in  one  of 
the  cited  cases,  her  cause  of  action  was 
"one  beyond  that  which  the  decedent  had, — 
one  proceeding  upon  altogether  different 
principles."  It  came  to  her,  it  is  true,  on 
account  of  his  death,  but  because  of  her 
pecuniary  interest  in  his  life  and  the  dam- 
age she  suffered  by  his  death.  It  was  her 
loss,  not  that  which  his  father  may  have 
suffered.  Ths  judgment  she  recovered  was 
for  herself  alone.  He  had  no  interest  in  it. 
Any  loss  he  may  have  suffered  was  not 
and  could  not  have  been  any  part  of  it,^ 
as  we  have  seen.  »? 

*  If  the  action  included  a  right  under  |  9,* 
the  recovery  was  for  her  benefit  exclusively 
as  the  widow  of  the  decedent.  The  language 
of  the  section  is  that  the  right  of  action 
given  to  the  employee  survives  to  his  per- 
sonal representatives  for  the  benefit  of  his 
parents  only  when  there  is  no  widow. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  aoi  inoonaistfiit 
with  this  opinioiB. 
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FARMERS     &     MECHANICS     SAVINGS 

BANK    OF    MINNEAPOLIS,     Plff.     in 

Err^ 

T. 

STATE  OF  MINNESOTA. 

Taxation  (S  6*)— Federal  Agency— Bonds 
OF  Tebbitobial  Municipalities. 

1.  A  state  may  not  tax  bonds  issued  by 
municipalities  in  the  Indian  territory  and 
in  the  territory  of  Oklahoma  as  property 
in  the  hands  of  the  holders,  since  this  would 
be  to  tax  the  performance  of  a  governmental 
function  by  an  instrumentality  and  agency 
of  the  Federal  government,  although  the 
bonds  may  not  have  been  guaranteed  either 
by  the  United  States  or  by  the  central  gov- 
ernment of  the  territory. 

CEd.  Note.~For  other  cases,  see  Taxation. 
Cent.  Dig.  8  18 ;   Dec.  Dig.  8  6.*] 

Taxation  (§  6*)— Fedbbal  Aqenct— Bonds 
OF  Terbitobial  Municipality— Effect 
OF  Admission  of  State. 

2.  The  admission  of  Oklahoma  to  the 
Union  under  the  enabling  act  of  June  16, 
1006  (34  Stat,  at  L.  267,  chap.  3336),  did 
not  operate  to  deprive  the  holders  of  bonds 
issued  by  municipalities  in  the  Indian  ter- 
ritory and  the  territory  of  Oklahoma  of 
the  exemption  from  state  taxation  ^^'hich 
they  enjoyed  aS  holders  of  obligations  of  an 
agency  of  the  Federal  government,  even 
conceding  that  an  obligation  to  pay  the 
bonds  was  assumed  by  the  new  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8  IB :    Dec.  Dig.  8  6.*] 

Taxation  (§  386*)— Savings  Bank  Sur- 
plus—Bonds of  Territorial  Munici- 
palities. 

3.  A  s^te,  in  taxing  as  credits  the  sur- 

Slus  of  a  savings  bank,  ascertained  by  de- 
noting from  its  assets  the  amount  of  its 
deposits  and  other  accounts  payable,  must 
leave  out  of  the  computation  of  its  assets 
bonds  issued  by  territorial  municipalities 
which  are  exempt  from  taxation  as  the  ob- 
ligations of  an  agency  of  the  Federal  gov- 
ernment. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  68  637-647 ;   Dec.  Dig.  8  886.*] 

Constitutional  Law  (§  229*)  —  Equal 
Protection  of  the  Laws— Taxation  of 
Savings  Banks— Classificatio.n. 

4.  Requiring  savings  banks  to  include 
in  the  computation  of  their  assets  for  taxa- 
tion notes  secured  by  mortgages  upon  Min- 
nesota real  estate  upon  which  the  registra- 
tion tax  has  been  paid,  as  is  done  by  Minn. 
Laws  1907,  chap.  328,  which  at  the  same 
time  relieves  mortgages  upon  such  real  es- 
tate when  otherwise  owned  from  all  taxa- 
tion except  the  registration  tax,  cannot  be 
deemed  to  contravene  the  equal  protection 
of  the  laws  clause  of  U.  S.  Const.,  14tb 
Amend.,  in  view  of  the  privileges  respecting 
taxation  enjoyed  by  savings  banks  under 
Minn.  Laws  1905,  chap.  839,  accorded  to 
no  other  person  or  corporation  subject  to 
taxation. 

[Ed.  Note.~For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  8  685 ;    Dec  Dig.  8  229.*! 

[No.  89.] 
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Argued   May   8,    1913.     Decided   February 

24,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  the  County  of  Hennepin,  in  that 
state,  in  fcvor  of  the  state  in  proceedings 
to  collect  taxes  assessed  against  a  savings 
bank.  Reversed  and  remanded  for  further 
proceedings. 

See  same  case  below,  114  Minn.  95,  130 
N.  W.  445,  851. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Lancaster,  Claude 
B.  Leonard,  and  Milton  D.  Purdy  for  plain- 
tiff in  error. 

Mr.  Lyndon  A.  Smith,  Attorney  Gener- 
al of  Minnesota,  and  Mr.  James  Robertson 
for  defendant  in  error.  ^ 

M 

*  Mr.  Justice  Pitney  delivered  the  opinion  • 
of  the  court: 

This  writ  of  error  brings  under  review  a 
judgment  of  the  supreme  court  of  Minne- 
sota (114  Minn.  95,  130  N.  W.  445,  851), 
affirming  the  judgment  of  a  lower  court,  in 
proceedings  for  the  collection  of  taxes  as- 
sessed against  plaintiff  in  error  for  the 
year  1908.  Plaintiff  in  error  is  a  savings 
bank,  having  no  capital  stock,  and  was 
taxable  under  §  839,  Rev.  Laws  1905,  which 
provides  for  ascertaining  the  surplus  re- 
maining after  deducting  from  its  assets 
(other  than  real  estate,  which  is  separately  et 
assessed)  the  amount* of  the  deposits  and* 
of  all  other  accounts  payable;  the  surplus 
to  be  taxed  as  "credits."  The  supreme 
court  of  Minnesota  held  that  this  section 
Imposes  not  a  franchise  but  a  property  tax, 
and  that  the  surplus  of  savings  banks  as 
thus  determined  is  taxable  property.  This 
construction  is  not  questioned  here;  per* 
haps  is  not  open  to  question. 

Two  Federal  questions  are  raised. 

First,  the  savings  bank  insisted  in  the 
state  courts,  and  here  renews  the  insistence, 
that  certain  bonds  issued  by  municipalities 
in  Indian  territory  and  in  the  territory 
of  Oklahoma,  held  by  the  bank,  amounting 
to  about  $700,000  in  value,  should  have 
been  omitted  from  the  list  of  its  personal 
assets,  for  the  reason  that  bonds  of  this 
character  are  not  taxable  by  the  state. 

This  question,  although  novel,  is  to  be 
solved  by  the  application  of  principles  long 
established. 

It  was  laid  down  by  Mr.  CHiief  Justice 
Marshall,  speaking  for  this  court  in  M'Cul- 
loch  V.  Maryland,  4  Wheat.  316,  436,  4 
L.  ed.  679,  607,  608,  that  the  state  could 
not  constitutionally  impose  taxation  upon 
the  operations  of  a  local  branch  of  the 
United  States  Bank,  because  the  bank  was 
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an  agency  of  the  Federal  government,  and 
the  states  had  no  power,  1^  taxation  or 
otherwise,  to  hamper  the  execution  by  that 
government  of  the  powers  conferred  upon 
it  by  the  people.  The  supremacy  of  the 
Federal  Constitution  and  the  laws  made 
in  pursuance  thereof,  and  the  entire  in- 
dependence of  the  general  government  from 
any  control  by  the  respective  states,  were 
the  fundamental  grounds  of  the  decision. 
The  principle  has  never  since  been  de- 
parted from,  and  has  often  been  reas- 
serted and  applied.  Osbom  v.  Bank  of 
United  SUtes,  9  Wheat.  738,  859,  6  L. 
ed.  204,  233;  Home  Sav.  Bank  v.  Des 
Moines,  205  U.  S.  503,  613,  51  U  ed.  901, 
907,  27  Sup.  Ot  Rep.  571;  Grether  v. 
Wright,  23  C.  C.  A.  408,  43  U.  8.  App. 
770,  75  Fed.  742,  753. 
^  State  taxation  of  national  bank  shares, 
g  as  permitted  by  the  act  of  Congress,  with- 
•  out  regard  to  the  fact  that  a*part  or  the 
whole  of  the  capital  of  the  bank  is  in- 
vested in  national  securities  which  are  ex- 
empt from  taxation  (Van  Allen  v.  Asses- 
sors [Churchill  v.  Utica],  3  Wall.  573,  583, 
18  lb  ed.  220,  234;  Bradley  v.  Illinois, 
4  Wall.  459,  18  L.  ed.  438;  First  Nat. 
Bank  v.  Kentucky,  9  Wall.  353,  359,  19 
Jm  ed.  701,  702),  is  an  apparent,  not  a 
real,  exception.  The  same  is  true  of  taxes 
upon  the  mere  property  of  agencies  of  the 
Federal  government  (Thomson  v.  Union 
P.  R.  Co.  9  Wall.  579,  589,  19  L.  ed. 
792,  798;  Union  P.  R.  Co.  v.  Peniston,  18 
Wall.  5,  32,  34,  21  L.  ed.  787,  792,  793). 
Indeed,  these  exceptions  rest  upon  distinc- 
tions that  were  recognized  in  the  decision 
of  M'CuIloch  V.  Maryland.  Chief  Justice 
Marshall  said,  in  closing  the  discussion: 
"Til  is  opinion  .  .  .  does  not  extend  to 
a  tax  paid  by  the  real  property  of  the 
bank,  in  common  with  the  other  real  prop- 
erty within  the  state,  nor  to  a  tax  imposed 
on  the  interest  which  the  citizens  of  Mary- 
land may  hold  in  this  institution,  in  com- 
mon with  other  property  of  the  same  de- 
scription throughout  the  state.  But  this 
Ib  a  tax  on  the  operations  of  the  bank,  and 
la,  consequently,  a  tax  on  the  operation  of 
an  instrument  employed  by  the  government 
of  the  Union  to  carry  its  powers  into  exe- 
cution. Such  a  tax  must  be  unconstitution- 
al.'' For  a  fuller  discussion  of  the  Van 
Allen  Case,  see  Home  Sav.  Bank  v.  Des 
M'^ines,  205  U.  S.  603,  617,  51  L.  ed.  901, 
909,  27  Sup.  Ct  Rep.  571. 

The  government  of  the  respective  terri- 
tories in  question  was  that  provided  by 
the  act  of  Congress  of  May  2,  1890  (2(3 
Stat,  at  L.  81,  93,  chap.  182),  of  which 
the  first  28  sections  created  a  temporary 
government  for  the  territory  of  Oklahoma; 
while  I  29    <p.  93)    and   subsequent   sec- 1 


tions  established  laws  for  the  government 
of  what  was  thereafter  to  be  known  as 
the  Indian  territory,  but  without  conferring 
general  powers  of  local  self-government. 
To  the  territorial  government  of  OklahO' 
ma  legislative  power  was  granted  (§  6), 
extending  to  "all  rightful  subjects  of  leg- 
islation not  inconsistent  with  the  Consti* 
tution  and  laws  of  the  United  States."*^ 
Municipal  corporations  were  in  contempla-M 
tion.  Sec.  7  provided  that*  the  legislative* 
assembly  should  not  authorize  the  issuing 
of  any  bond  or  evidence  of  debt  by  any 
county,  city,  town,  or  township  for  tha 
construction  of  any  railroad;  tlius  recog- 
nizing that  the  borrowing  power  might  ba 
employed  for  other  purposes.  By  §  11, 
certain  provisions  of  the  Compiled  Laws  of 
Nebraska,  in  force  November  1,  1889,  so 
far  as  locally  applicable,  were  extended  to 
and  put  in  force  in  the  territory  until 
after  the  adjournment  of  the  first  session 
of  its  legislative  assembly;  among  thesa 
being  chapter  14,  entitled,  "Cities  of  tha 
Second  Class  and  Villages,"  which  containa 
provisions  for  the  organization  of  munici- 
pal corporations,  with  power  to  borrow 
money  for  public  purposes.  The  Indian 
territory  was  not  made  an  "organized  ter- 
ritory," but  by  §  31  certain  general  laws* 
of  the  state  of  Arkansas,  as  published  in 
Mansfield's  Digest  ( 1884 ) ,  were  put  in  force 
there  until  Congress  should  otherwise  pro- 
vide; among  these,  the  chapter  relating  to 
municipal  corporations  (§§  722-959). 

It  is  not  disputed  that  the  municipal 
bonds  now  in  question  were  lawfully  au- 
thorized and  are  in  every  respect  valid  ob- 
ligations of  the  respective  municipalitiea. 
Except  as  such  obligations  they  would 
hardly  be  treated  as  taxable  property  in 
the  hands  of  the  holder. 

The  relation  of  the  organized  territories 
to  the  United  States  has  been  frequently 
adverted  to.  In  First  Nat.  Bank  v.  Yank- 
ton County,  101  U.  S.  129,  133,  25  L.  ed. 
1046,  1047,  which  had  to  do  with  the 
organic  act  of  the  territory  of  Dakota  (12 
Stat,  at  Lb  239,  chap.  86),  the  court,  speak- 
ing by  Mr.  Chief  Justice  Waite,  said: 

"All  territory  within  the  jurisdiction  of 
the    United    States,    not    included    in    any 
state,  must  necessarily  be  governed  by  or 
under  the  authority  of  Congress.    The  ter- 
ritories  are   but   political    subdivisions   of 
the  outlying  dominion  of  the  United  States. 
Their   relation   to   the  general   government 
is  much  the  same  as  that  which  counties^ 
bear  to  the  respective  states,  and  Congress  g 
may* legislate  for  them  as  a  state  does  for* 
its  municipal  organizations.     .     .     .     Con- 
gress may  not  only  abrogate  laws  of  the 
territorial   legislatures,  but   it  may   itself 
legislate  directly  for  the  local  government. 
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It  may  make  a  void  act  of  the  territorial 
l^islature  valid,  and  a  valid  act  void.  In 
other  words,  it  has  full  and  complete  leg- 
islative authority  over  the  people  of  the 
territories  and  all  the  departments  of 
the  territorial  governments.  It  may  do  for 
the  territories  what  the  people,  under  the 
Constitution  of  the  United  States,  may  do 
for  the  states." 

The  territory  of  Oklahoma,  therefore, 
was  an  instrumentality  established  by  Con- 
gress for  the  government  of  the  people 
within  its  borders,  with  authority  to  sub- 
delegate  the  governmental  power  to  the 
several  municipal  corporations  therein. 
These  corporations  were  established  for 
public  and  governmental  purposes  only, 
and  exercised  their  powers  and  performed 
their  functions  as  agents  of  the  central 
authority.  With  respect  to  Indian  terri- 
tory, the  situation  under  the  act  of  1800 
was  somewhat  different,  and  the  municipal 
corporations  derived  their  authority  direct- 
ly from  the  act  of  Congress. 

No  doubt,  as  is  usual  in  such  cases,  the 
people  of  the  respective  municipalities  had 
a  more  immediate  and  direct  interest  than 
others  in  the  local  government,  and  in  the 
local  improvements  that  presumably  may 
have  been  constructed  with  the  proceeds  of 
the  municipal  bonds.  But  this  interest 
was  that  of  citizens  and  taxpayers,  not 
that  of  proprietors.  And  the  policy  of 
Congress,  as  manifested  in  its  legislation 
upon  the  subject,  had  regard  not  merely, 
nor  even  chiefly,  for  the  particular  and 
immediate  interests  of  the  several  munici- 
palities. It  looked  to  the  promotion  of  the 
prosperity  and  welfare  of  the  whole  people 
of  the  United  States,  through  the  develop- 
ment of  organized  self-governing  communi- 
ties— afterwards  to  become  states  of  the 
Union — throughout  the  whole  of  the  public 
g  domain.  With  statehood  as  the  ultimate 
•  aim  and* purpose,  the  organic  acts  were 
eonseiously  framed.  They  were  frequently. 
If  not  always,  entitled:  "An  Act  to  Pro- 
vide a  Temporary  Government  for  the  Ter- 
ritory," etc.;  and  so  reads  the  title  of  the 
act  of  May  2,  1890. 

In  our  opinion,  therefore,  the  munici- 
palities of  the  territory  of  Oklahoma  and 
of  Indian  territory  were  instrumentalities 
and  agencies  of  the  Federal  government, 
with  whose  operations  the  states  were  not 
permitted  to  interfere  by  taxation  or  other- 
wise; and  the  issuing  of  municipal  bonds 
was  the  performance  of  a  governmental 
function,  within  the  established  doctrine. 
And  we  deem  it  immaterial  that  these 
bonds  were  not  guaranteed  by  the  United 
States,  or  even  (in  the  case  of  the  Okla- 
homa bonds)  by  the  central  government  of 
the  territory. 


The  supreme  court  of  Minnesota,  conced- 
ing that  the  municipalities  were  Federal 
agencies  in  the  performance  of  governmen- 
tal functions,  yet  deemed  that  a  material 
narrowing  of  the  doctrine  of  M'Culloch  v. 
Maryland  was  to  be  inferred  from  an  ex- 
pression contained  in  the  opinion  of  this 
court  in  First  Nat.  Bank  v.  Kentucky,  0 
Wall.  353,  362,  19  L.  ed.  701,  703,  where 
it  was  said:  "The  principle  we  are  dis- 
cussing has  its  limitation, — a  limitation 
growing  out  of  the  necessity  on  which  the 
principle  itself  is  founded.  That  limitation 
is,  that  the  agencies  of  the  Federal  govern- 
ment are  only  exempted  from  state  legis- 
lation so  far  as  that  legislation  may  inter- 
fere with  or  impair  their  efficiency  in 
performing  the  functions  by  which  they  are 
designed  to  serve  that  government."  And 
from  a  like  expression  contained  in  the 
opinion  in  Union  P.  R.  Co.  v.  Peniston,  18 
Wall.  5,  36,  21  L.  ed.  787,  793:  "It  is 
therefore  manifest  that  exemption  of  Fed- 
eral agencies  from  state  taxation  is  de- 
pendent not  upon  the  nature  of  the  agents, 
or  upon  the  mode  of  their  constitution,  or 
upon  the  fact  that  they  are  agents,  but 
upon  the  effect  of  the  tax;  that  is,  upon 
the  question  whether  the  tax  does  in  truth 
deprive  them  of  power  to  serve  the  govem-g 
ment  as  they  were  intended  to*  serve  it,* 
or  does  hinder  the  efficient  exercise  of  their 
power.  A  tax  upon  their  property  has  no 
such  necessary  effect.  It  leaves  them  free 
to  discharge  the  duties  they  have  under- 
taken to  perform.  A  tax  upon  their  op- 
erations is  a  direct  obstruction  to  the  exer- 
cise of  Federal  powers.*' 

But  we  deem  it  entirely  clear  that  a  tax 
upon  the  exercise  of  the  function  of  issuing 
municipal  bonds  is  a  tax  upon  the  opera- 
tions of  the  government,  and  not  in  any 
sense  a  tax  upon  the  property  of  the  mu- 
nicipality. And  to  tax  the  bonds  as  prop- 
erty in  the  hands  of  the  holders  is,  in  the 
last  analysis,  to  impose  a  tax  upon  the 
right  of  the  municipality  to  issue  them.  In 
Weston  V.  Charleston,  2  Pet.  449,  466,  468, 
7  L.  ed.  481,  487,  488,  which  involved  the 
right  of  the  city,  acting  under  the  au* 
thority  of  the  state  of  South  Carolina,  to 
ordain  a  tax  upon  United  States  stock  in 
the  hands  of  the  owner,  Mr.  Chief  Justice 
Marshall,  speaking  for  the  court,  after  re- 
affirming the  principles  settled  in  M'Cul- 
loch T.  Maryland,  said  (p.  468):  ''The 
American  people  have  conferred  the  power 
of  borrowing  money  on  their  government, 
and  by  making  that  government  supreme, 
have  shielded  its  action,  in  the  exercise  of 
this  power,  from  the  action  of  the  local 
governments.  The  grant  of  the  power  is 
incompatible  with  a  restraining  or  control- 
ling power,  and  the  declaration  of  suprem- 
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ftcy  is  a  declaration  that  no  such  restrain- 
ing or  controlling  power  shall  be  exercised. 
The  right  to  tax  the  contract  to  any  extent, 
when  made,  must  operate  upon  the  power 
to  borrow  before  it  is  exercised,  and  have 
a  sensible  influence  on  the  contract.  The 
extent  of  this  influence  depends  on  the  will 
of  a  distinct  government.  To  any  extent, 
however  inconsiderable,  it  is  a  burthen  on 
the  operations  of  government.  It  may  be 
earried  to  an  extent  which  shall  arrest 
them  entirely." 

It  is  on  this  ground  that  United  States 
bonds  have  always  been  held  exempt  from 
^taxation  under  authority  of  the  states.  By 
2  like  reasoning  it  has  come  to  be  recognized 
*  that  bonds  issued  by  the  states  are  not 
taxable  by  the  Federal  government,  and  it 
was  upon  this  ground  that  this  court  held, 
in  Pollock  V.  Fanners'  Loan  &  T.  Co.  157 
U.  8.  429,  584,  39  L.  ed.  759,  820,  15  Sup. 
Gt.  Rep.  673,  that  the  income  tax  provi- 
sions of  the  act  of  August  27,  1894  [28 
Stat,  at  L.  509,  chap.  349],  were  uncon- 
stitutional in  that  they  imposed  a  tax 
upon  the  income  derived  from  municipal 
bonds  issued  under  the  authority  of  the 
states. 

It  is  contended  by  defendant  in  error 
that  the  situation  was  changed  by  the  ad- 
mission of  Oklahoma  as  a  state,  combining 
both  the  territory  of  Oklahoma  and  the 
Indian  territory.  This  was  accomplished 
under  the  enabling  act  of  June  16,  1906 
(34  Stat,  at  L.  267,  chap.  3335),  and  was 
evidenced  by  the  proclamation  of  the  Presi- 
dent, issued  November  16,  1907  [35  Stat. 
at  L.  2160].  By  §  4  of  art.  I.  of  the  Okla- 
homa Constitution  the  debts  and  liabili- 
ties of  the  territory  of  Oklahoma  were  as- 
sumed by  the  state. 

The  argument  is  that  at  the  time  of  mak- 
ing the  assessment  for  taxes  against  plain- 
tiff in  error,  the  Indian  territory  and  the 
territory  of  Oklahoma  had  ceased  to  exist 
as  such  for  nearly  six  months,  and  that 
the  bonds  of  the  municipalities  of  those 
territories,  being  the  obligations  of  the  ter- 
ritorial government,  were,  by  the  Constitu- 
tion, assumed  by  the  state.  There  seems  to 
be  no  provision  of  law  that  constitutes  the 
bonds  of  the  municipalities  obligations  of 
the  territorial  governments,  and  so  the 
argument  falls  to  the  ground  at  once. 

But  we  are  unwilling  to  intimate  a  con- 
eession  that  an  assumption  by  the  state  of 
Oklahoma  of  the  obligation  to  pay  these 
bonds  would  operate  to  deprive  the  bond- 
holders of  the  exemption  from  taxation, 
previously  enjoyed.  Presumably  the  mu- 
nicipal credit  was  enhanced  and  the  terms 
<rf  the  municipal  borrowing  rendered  more 
favorable,  by  the  understanding  that  the 
bonds,  being  obligations  of  an  agency  of  I 


the  Federal  government,  would  ba  exempt 
from  taxation  by  the  several  states,  ^^•qq 
value  of  the  bonds  in  the  market  was  pre-n 
sumably  thereby*  increased.  Indeed,  the* 
state  court  in  the  present  case  very  plainly 
declares  (114  Minn.  109,  130  N.  W.  445, 
851)  that  bonds  of  the  municipalities  of 
the  territories,  if  not  taxable  by  the  state, 
conunand  s  higher  price  on  the  market  than 
bonds  of  the  municipalities  of  the  states. 
To  deprive  bonds  of  the  former  description 
of  their  immunity  from  state  taxation,  and 
this  because  of  the  subsequent  action  of 
Congress  in  erecting  the  territories  into  a 
state,  with  or  without  an  assiunption  by 
the  new  state  of  the  obligations  of  the 
former  Federal  agency,  would  be  in  effect 
to  impair  the  obligation  of  the  contract; 
and  this  is  so  inconsistent  with  the  honor 
and  dignity  of  the  United  States  that  such 
an  intent  should  not  be  presumed  without 
the  clearest  legislative  language  requiring 
it. 

It  is,  however,  further  suggested  that  the 
judgment  under  review  does  not  sustain  a 
tax  upon  the  bonds  as  property,  but  only 
a  tax  upon  the  surplus  of  the  savings  bank, 
computed  by  taking  into  the  account  all 
of  its  assets,  amounting  to  about  $12,000,- 
000,  of  which  the  bonds  were  only  about 
$700,000,  and  deducting  therefrom  its  lia- 
bilities. But  as  the  surplus  is  treated  as 
property  and  taxed  as  such,  it  is  obvious 
that  some  portion  of  the  burden  of  the  tax 
is  attributable  to  the  ownership  of  the  mu* 
nicipal  bonds.  In  New  York  ex  rel.  Bank  of 
Commerce  ▼.  Tax  k  A.  Comrs.  2  Black,  620, 
17  L.  ed.  451,  it  was  held  that  the  state  of 
New  York,  in  taxing  the  capital  of  banks 
according  to  its  valuation,  must  leave  out 
of  the  calculation  that  portion  of  the  cap!* 
tal  invested  in  the  sto<dc8,  bonds,  or  other 
securities  of  the  United  States  not  liable 
to  taxation  by  the  state.  And  see  Bank 
Tax  Case  (New  York  ex  rel.  Bank  of  Com- 
monwealth V.  Tax  k  A.  Comrs.),  2  Wall. 
200,  17  L.  ed.  793;  Home  Sav.  Bank  v.  Des 
Moines,  205  U.  S.  503,  509,  51  L.  ed.  901, 
906. 

It  results  that  the  inclusion  of  the  bonds 
now  in  question  in  the  list  of  the  assets  of 
plaintiff  in  error,  in  ascertaining  its  sur- 
plus for  the  purpose  of  imposing  a  state 
property  tax  thereon,  was  repugnant  to  the^^ 
Constitution  of  the  United  States.  g 

*The  second  Federal  question  arises  out  of* 
the  insistence  of  the  savings  bank  that  it 
was  entitled  to  have  omitted  from  the  com* 
putation  of  its  surplus  for  purposes  of 
taxation  certain  notes  held  by  it,  amount- 
ing to  about  $161,000,  and  secured  by  mort- 
gages upon  Minnesota  real  estate,  upon 
which  mortgages  a  registry  tax  had  been 
paid. 


858 


84  SUPREME  OOXSRT  RSPOBXBR. 


Oor.  Tom, 


It  appears  tliat  the  Minnesota  legisla^- 
ture,  by  chap.  828,  Laws  of  1907,  provided 
a  r^stry  tax  upon  debts  secured  by  mort- 
gages covering  real  property  in  the  state, 
the  amount  of  the  tax  being  50  cents  up- 
on each  8100,  payable  at  or  before  the 
filing  of  the  mortgage  for  record  or  regis- 
tration. By  §  3  it  was  enacted  that  "all 
mortgages  upon  which  such  tax  has  been 
paid,  with  the  debts  or  obligations  secured 
thereby  and  the  papers  evidencing  the 
same,  shall  be  exempt  from  all  other  taxes; 
but  nothing  herein  shall  exempt  such  prop- 
erty from  the  operation  of  the  laws  relating 
to  the  taxation  of  gifts  and  inheritances, 
or  those  governing  the  taxation  of  banks, 
savings  banks,  or  trust  companies;"  with  a 
further  proviso  not  now  pertinent. 

It  was  and  is  insisted  that  this  section, 
in  subjecting  banks,  savings  banks,  and 
trust  companies  to  double  taxation  upon 
their  mortgages  covering  real  estate  in  the 
state  of  Minnesota,  while  at  the  same  time 
relieving  mortgages  upon  such  real  estate 
when  otherwise  owned,  from  all  taxation 
except  the  registration  tax,  is  in  contraven- 
tion of  the  "equal  protection"  clause  of  the 
14th  Amendment. 

Although  the  clause  limiting  the  exemp- 
tion includes  banks  and  trust  companies,  the 
supreme  court  of  Minnesota  declined  to  con- 
sider whether  the  classification  was  proper 
with  respect  to  those  institutions,  and  so 
declining  dealt  with  the  status  of  savings 
banks  only.  Holding  that  this  class  of  in- 
stitutions under  other  laws  enjoyed  priv- 
ileges respecting  taxation  that  were  ac- 
goorded  to  no  other  person  or  corporation 
•  subject  to  taxation,  the  court* held  that 
savings  banks  might  properly  be  treated  as 
a  class  by  themselves,  and  required  to  in- 
elude  such  mortgages  in  the  computation 
of  their  assets  for  purposes  of  taxation. 

If  there  is  no  unconstitutional  discrim- 
ination against  savings  banks,  it  is  for 
present  purposes  unnecessary  to  inquire 
whether  the  act  discriminates  against  other 
banks  and  trust  companies.  Tyler  v.  Reg- 
istration Ct.  Judges,  170  U.  S.  405,  409, 
45  L.  ed.  252,  254,  21  Sup.  Ct.  Rep.  206; 
Hooker  v.  Burr,  194  U.  8.  415,  419,  48 
L.  ed.  1046,  1050,  24  Sup.  Ct  Rep.  706; 
New  York  ex  rel.  Hatch  v.  Reardon,  204 
U.  S.  152,  160,  51  L.  ed.  416,  422,  27  Sup. 
Ct.  Hep.  188,  9  Ann.  Cas.  736;  Southern 
R.  Co.  ▼.  King,  217  U.  S.  624,  634,  54 
L.  ed.  868,  871,  30  Sup.  Ct.  Rep.  504; 
Standard  Stock  Food  Co.  v.  Wright,  225 
U.  S.  540,  550,  56  L.  ed.  1197,  1201,  32  Sup. 
Ot.  Rep.  784;  Rosenthal  ▼.  New  York,  226 
U.  S.  260,  271,  67  L.  ed.  212,  217,  33  8up. 
C  t.    Rep.   27. 


Hie  supreme  court  of  Minnesota  lucidly 
summarized  the  state  of  the  law  which  fur* 
nished,  in  its  judgment,  a  sufficient  reason 
for  the  classification,  as  follows:  "Section 
839,  Rev.  Laws  1905,  treats  of  savings 
banks,  for  the  purposes  of  taxation,  in  a 
special  manner.  Tliey  have  no  capital 
stock,  yet  their  property  is  not  taxed  in 
the  same  way  as  the  property  of  individuals 
or  of  other  corporations.  By  f  838  the 
value  of  the  stock  of  corporations  having 
capital  stock  is  ascertained  by  deducting 
the  value  of  the  real  and  personal  prop- 
erty from  the  market  or  actual  value  of 
the  stock,  and  the  amount  of  the  difference 
is  taxed  as  stocks  and  bonds,  and  the  real 
estate  and  personal  property  are  taxed  in 
the  ordinary  way.  Section  839  places  all 
banks  without  capital  stock  (except  sav- 
ings banks),  brokers,  and  stock  jobbers  in 
one  class,  and  savings  banks  in  another 
class.  The  former  are  taxed  by  ascertain- 
ing the  difference  between  the  amount  of 
money  on  hand  or  in  transit,  the  amount  of 
money  in  the  hands  of  others,  subject  to 
draft,  the  amount  of  checks  or  cash  items, 
etc.,  the  amount  of  bills  receivable  and 
other  credits;  and  from  the  total  of  these 
amounts  the  deposits  and  accounts  payable 
are  deducted.  The  balance,  if  any,  is  as- 
sessed as  money  under  §  835.  The  bonds 
and  stocks  and  personal  and  real  property  So 
are  assessed  *  separately  in  the  ordinary? 
way.  But  in  the  case  of  savings  banks  no 
specific  property  is  taxed  separately  ex- 
cept real  property.  Its  money,  checks, 
bills  receivable,  bonds,  and  stocks,  and  all 
personal  property  appertaining  to  the  busi* 
ness  are  listed  for  the  purpose  of  ascertain* 
ing  whether  there  is  a  surplus,  and  the 
surplus  is  found  by  deducting  the  total  of 
the  deposits  and  accounts  payable  from 
the  total  value  of  the  costs." 

For  these  and  other  reasons  pointed  out 
in  the  opinion,  it  seems  to  us  the  court 
was  justified  in  holding  that  there  was  rea- 
sonable grounds  for  the  discrimination  so 
far  as  savings  banks  were  concerned,  and 
that  plaintiff  In  error  had  therefore  not 
been  deprived  of  the  equal  protection  of 
the  laws.  In  lieu  of  further  discussion  we 
refer  to  the  oft  quoted  language  employed 
by  Mr.  Justice  Bradley,  speaking  for  this 
court,  in  Bell's  Gap  R.  Co.  v.  Pennsylvania, 
134  U.  S.  232,  237,  33  L.  ed.  892,  896, 
10  Sup.  Ct.  Rep.  533. 

But  because  of  the  error  in  subjecting  the 
bonds  of  the  municipalities  of  the  territories 
to  taxation,  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  further  pro> 
ceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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(232  U.  8.  621) 

PLYMOUTH   COAL    COMPANY,    PUT.    in 

Err., 

V. 

COBIMONWEALTH  OF  PENNSYLVANIA, 
David  T.  Davis,  Inspector  of  Mines, 
etc 

COWBTITUTIONAL  LaW  (§  318*)— DUB  PRO- 
CESS OF  Law— Reoulatinq  Goal  Mines 
—Boundary  Pjxlabb. 
The  method  of  fixing  the  width  of  the 
barrier  pillar  to  be  left  between  adjoining 
coal  properties  which,  under  Pa.  act  of 
June  2,  1801  (P.  L.  176),  must  be  sufficient 
to  safeguard  the  employees  of  either  mine 
in  ease  the  other  shall  be  abandoned  and 
allowed  to  fill  with  water,  is  not  so  crude, 
uncertain,  or  unjust  as  to  constitute  a  tak- 
ing of  property  without  due  process  of  law 
because  such  width  of  pillar  is  to  be  de- 
termined under  that  statute  "by  the  engi- 
neers of  the  adjoining  property  owners,  to- 
other with  the  inspector  of  the  district 
in  which  the  mine  is  situated/'  nor  be- 
cause the  statute  does  not  require  that  no- 
tice be  given  to  the  lessor,  being  satisfied 
with  reasonable  notice  to  the  lessee,  nor 
prescribe  the  procedure,  nor  give  a  right  to 
appeal. 

[I«d.  Note.— For  other  cases,  aee  Constitutional 
Law,  Cent.  Dig.  |  949;    Dec,  Dig.  |  318.*J 

[No.  102.  J 

Argued  January  15,  1914.    Decided  Febru- 
ary 24,  1014. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania  to  review  a  de- 
cree which  affirmed  a  decree  of  the  Court 
of  Common  Pleas  in  Luzerne  County,  in  that 
state,  enjoining  the  working  of  a  coal  mine 
without  leaving  a  barrier  pillar  along  the 
line  of  an  adjoining  mine.  Affirmed. 
See  same  case  below,  232  Pa.  141,  81  Atl. 

148. 
e« 

S    statement   by   Mr.   Justice   Pitney: 

*  This  case  involves   the  consl^itutlonality 
eoof  a  section  of  the  anthracite  mine  laws 

•  of  tbe  state  of  Pennsylvania,  being  §  10  of 
art.  3  of  the  act  of  June  2,  1891  (P.  L. 
p.  176,  183),  which  reads  as  follows: 

"It  shall  be  obligatory  on  the  owners  of 
adjoining  coal  properties  to  leave,  or  cause 
to  be  left,  a  pillar  of  coal  in  each  seam  or 
vein  of  coal  worked  by  them,  along  tlie 
line  of  adjoining  property,  of  such  width 
that,  taken  in  connection  with  the  pillar 
to  be  left  by  the  adjoining  property  owner, 
will  be  a  sufficient  barrier  for  the  safety 
of  the  employees  of  either  mine  in  case  the 
otbe*  should  be  abandoned  and  allowed  to 
fill  wicn  water;  such  width  of  pillar  to  be 
determined  by  the  engineers  of  the  adjoin- 
ing property  owners  together  with  the  in- 
spector of  the  district  in  which  the  mine 
is  situated,  and  the  surveys  of  the  face  of 
the  workings   along   such   pillar   shall  be 


made  in  duplicate  and  must  practically 
agree.  A  copy  of  such  duplicate  surveys, 
certified  to,  must  be  filed  with  the  owners 
of  the  adjoining  properties  and  with  the 
inspector  of  the  district  in  whicli  the  mine 
or  property  is  situated." 

Art.  18,  under  the  head  of  "Definition  of 
Terms,"  contains,  inter  alia,  the  following: 

"The  term  'owners'  and  'operators'  means 
any  person  or  body  corporate  who  is  the 
immediate  proprietor  or  lessee  or  occupier 
of  any  eoal  mine  or  colliery  or  any  part 
thereof.  The  term  'owner'  does  not  include 
a  person  or  body  corporate  who  merely  re- 
ceives a  royalty,  rent,  or  fine  from  a  coal 
mine  or  colliery  or  part  thereof,  or  is 
merely  the  proprietor  of  the  mine,  subjeet 
to  any  lease,  grant,  or  license  for  the  work- 
ing or  operating  thereof,  or  is  merely  the 
owner  of  the  soil,  and  not  interested  in  the 
minerals  of  the  mine  or  any  part  thereof. 
But  any  'contractor*  for  the  working  of  a 
mine  or  colliery,  or  any  part  or  distriet 
thereof,  shall  be  subject  to  this  act  as  an 
operator  or  owner,  in  like  manner  as  if  he 
were  the  owner." 

The    record    shows    that    the   Lehigh    k 
Wilkes-Barre  Coal  Company  and  the  Ply- 
mouth Coal  Company  are  respectively  the^ 
lessees  or  owners  of  adjoining  coal  proper-g 
ties*  situate  at  Plymouth,  in  Luzerne  eoun-* 
ty,  Pennsylvania;  that  on  August  31,  1009, 
Mr.   Davis,  the  inspector  of  mines  of  the 
district  in  which  the  properties  are  located, 
wrote  a  letter  to  the  president  of  the  Ply- 
mouth Coal  Company  which  reads  as  fol- 
lows: 

Wilkes-Barre,  Pa.,  Aug.  31,  '09. 
John  C.  Haddock,  Pres.  Plymouth  Coal  Co. 

Dear  Sir: — 

Kindly  have  your  engineer  report  at  my 
office  Thursday  morning  Sept.  2d  at  10 
o'clock  at  which  time  we  can  meet  the  en- 
gineer of  the  Lehigh  k  Wilkes-Barre  Coal 
Company  to  decide  as  to  thickness  of  bar- 
rier pillar  to  be  left  unmined  between  the 
properties  of  the  Lehigh  k  Wilkes-Barre 
Coal  Company  and  the  Plymouth  Coal 
Company,  situated  at  Plymouth,  Luz.  Co., 
Pa.,  as  per  article  3,  $  10  anthracite  mine 
laws  of  this  commonwealth,  which  reads  as 
follows  [quoting  the  section  verbatim]* 
[Signed  D.  T.  Davis, 

Inspector  of  Mines. 

To  this  the  following  reply  was  madet 

Wilkes-Barre,  Pa., 

Sept  1,  1900. 
Mr.  D.  T.  Davis,  Inspector,  Ninth  Anthra- 
eite  Inspection  District^ 
Wilkes-Barre,  Pa. 
Dear  Sir: — 
I  am  in  receipt  of  yours  of  the  31st  ult. 
Allow  me  to  say  in  reply  that  while  li 


*For  other  eases  aee  same  topic  tt  {  inncuut  la  Dec.  St  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 
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would  give  us  great  pleasure  to  meet  you 
and  the  representatives  of  the  Lehigh  & 
Wilkes-Barre  Coal  Company  at  the  sug- 
gested conference,  to  be  held  to-morrow,  we 
cannot  enter  such  a  conference  to  even  con- 
sider, much  less  conclude,  an  agreement 
that  may  affect  our  rights  and  our  duty  to 

^our  lessors  at  the  Dodson  Colliery. 

{J     I   assume  it  is  needless  to  assure  you 

•  that  we  stand*ready  at  all  times  to  comply 
with  any  reasonable  request  that  may  ema- 
nate from  you  or  your  office,  but  if  I  am 
advised  correctly,  this  request  or  demand 
originated  with  the  Lehigh  ft  Wilkes-Barre 
Coal  Company. 

This  was  their  right  to  make  as  it  is 
onn  to  decline. 

Yours  very  truly, 
[Signed]  John  C.  Haddock, 

President  The  Plymouth  Coal  Co. 

Thereupon,  pursuant  to  article  15  of  the 
above-mentioned  statute,  the  mine  inspector, 
acting  in  behalf  of  the  commonwealth, 
filed  his  bill  of  complaint  against  the  Ply- 
mouth Coal  Company  in  the  court  of  com- 
mon pleas  of  Luzerne  county,  setting  forth 
the  above  facts  and  averring  that  defend- 
ant refused  to  permit  its  engineer  to  meet 
with  the  mine  inspector  and  the  engineer 
of  the  adjoining  property  owner  to  deter- 
mine the  width  of  the  barrier  pillar,  or 
to  even  consider  the  matter,  and  refused  to 
leave  or  cause  to  be  left  a  pillar  that, 
taken  in  connection  with  the  pillar  to  be 
left  by  the  adjoining  property  owner,  would 
be  a  sufficient  barrier  for  the  safety  of 
the  employees  of  either  mine  in  case  the 
other  should  be  abandoned  and  allowed  to 
fill  with  water;  that  defendant  employed 
in  its  mine  at  least  three  hundred  per- 
sons, and  the  Lehigh  ft  Wilkes-Barre  Coal 
Company  employed  in  its  mine  at  least 
seven  hundred  persons,  and  the  refusal  of 
the  defendant  endangered  the  lives  and 
safety  of  the  employees  of  both  mines. 
There  was  a  prayer  for  a  preliminary  and 
perpetual  injunction  to  restrain  defendant 
from  working  its  mine  without  leaving  a 
barrier  pillar  of  coal  of  the  thickness  or 
width  of  at  least  30  feet  in  each  seam  or 
vein  worked  by  it  along  the  line  of  the 
adjoining  property.  Defendant  answered, 
admitting  the  truth  of  the  averments  of 
the  bill  without  qualification,  except  that 
^  it  denied  that  any  barrier  was  necessary 
g  for  the  safety  of  the  employees  of  either 

*  mine  in  case* the  other  mine  should  be 
abandoned.  At  the  same  time  it  averred 
that  the  act  of  June  2,  1891,  upon  which 
the  bill  was  based,  "is  confiscatory,  un- 
constitutional, and  void."  There  was  a 
preliminary  injunction,  restraining  defend - 
mnt  from  working  its  mine  without  leav- 


ing a  barrier  pillar  at  least  70  feet  wide. 
This  was  continued  until  the  final  hearing, 
which  resulted  in  a  decree  continuing  the 
injunction,  but  without  prejudice  to  de- 
fendant's right  "to  apply  to  the  court  for 
a  dissolution  or  modification  thereof,  upon 
showing  to  the  satisfaction  of  the  court 
that  the  proper  mine  inspector  and  the 
engineers  of  the  defendant  company  and 
the  Lehigh  ft  Wilkes-Barre  Coal  Company 
have,  upon  due  investigation  and  consul- 
tation, determined  that  a  barrier  pillar  of 
less  width  than  that  stated  in  the  injunc- 
tion (that  is,  less  70  feet  on  defendant's 
property)  is  sufficient  for  the  protection 
of  the  men  employed  in  the  mines  of  either 
company  in  case  the  mine  of  the  other 
should  be  abandoned  and  allowed  to  fill 
with  water,  and  have  made  duplicate  sur- 
veys and  filed  copies  of  the  same  as  re- 
quired by  law,  or,  upon  such  investigation 
and  consultation  shall  have  decided  thai 
no  such  barrier  pillar  is  necessary  to  the 
safety  of  the  employees  of  either  company 
in  the  event  aforesaid." 

Upon  appeal  the  supreme  court  of  Penn- 
sylvania affirmed  the  decree  (232  Pa.  141, 
81  Atl.  148),  and  the  case  comes  here  by 
virtue  of  §  237,  Judicial  Code  [36  Stat, 
at  L.  1156,  chap.  231,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  227],  for  adjudication  un- 
der the  "due  process"  clause  of  the  14th 
Amendment   to   the   Federal    Constitution. 

Messrs.  William  O.  Price  and  John  O. 
Johnson  for  plaintiff  in  error. 

Mr.  John  C.  Bell,  Attorney  General  of 
Pennsylvania,  and  Messrs.  B.  R.  Jones, 
Morris  Wolf,  and  William  M.  Hargest  for 
defendants  in  error. 
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*Mr.   Justice   Pitney,    after  making   the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  statute  in  question  is  entitled,  "An 
Act  to  Provide  for  the  Health  and  Safety 
of  Persons  Employed  in  and  about  the 
Anthracite  Coal  Mines  of  Pennsylvania, 
and  for  the  Protection  and  Preservation 
of  Property  Connected  Therewith."  It  ap- 
plies to  every  anthracite  coal  mine  in  the 
commonwealth  employing  more  than  ten 
persons;  divides  the  anthracite  coal  region 
into  eight  inspection  districts,  with  a  mine 
inspector  for  each  district,  who  is  appoint- 
ed by  the  governor  of  the  commonwealth 
upon  the  recommendation  of  a  board  of 
examiners  composed  of  three  reputable  coal 
miners  and  two  reputable  mining  engi- 
neers, all  to  be  selected  by  judges  of  the 
coun<7  courts,  and  the  inspector  thus  ap- 
pointed must  be  a  citizen  of  Pennsylvania, 
more  than  thirty  years  of  age,  having  a 
knowledge  of  the  different  systems  of  work- 
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ing  eoal  minei,  and  at  least  five  years 
practical  experience  in  anthracite  coal 
mines  of  Pennsylvania,  including  experi- 
ence in  mines  where  noxious  and  explosive 
gases  are  evolved.  Each  inspector  is  to 
reside  in  the  district  for  which  he  is 
appointed,  and  is  to  give  his  whole  time 
and  attention  to  the  duties  of  his  office. 
He  is  to  examine  all  the  collieries  in  his 
district  as  often  as  may  be  required,  see 
that  every  necessary  precaution  is  taken 
to  secure  the  safety  of  the  workmen,  and 
that  the  provisions  of  the  act  are  observed 
and  obeyed,  and  is  to  keep  the  maps  and 
plans  of  the  mines  and  the  records  there- 
of with  all  the  i>apers  relating  thereto. 
^  The  act  contains  a  multitude  of  provisions 
2  looking  to  the  safety  of  the  men  employed 
*  in  and  about  the* mines,  and  deals  ap- 
parently with  every  branch  of  the  work 
and  every  source  of  danger. 

That  the  business  of  mining  coal  is  at- 
tended with  dangers  that  render  it  the 
proper  subject  of  regulation  by  the  states 
In  the  exercise  of  the  police  power  is  en- 
tirely settled.  Holden  v.  Hardy,  169  U.  S. 
366,  393,  42  L.  ed.  780,  791,  18  Sup.  Ct. 
Rep.  383;  Consolidated  Coal  Co.  v.  Illinois, 
186  U.  S.  203,  207,  46  L.  ed.  872,  876, 
22  Sup.  Ct.  Hep.  616;  Barrett  v.  Indiana, 
229  U.  S.  26,  29,  67  L.  ed.  1060,  1062, 
33  Sup.  Ct.  Rep.  694. 

Legislation  requiring  the  owners  of  ad- 
Joining  coal  properties  to  cause  boundary 
pillars  of  coal  to  be  left  of  sufficient  width 
to  safeguard  the  employees  of  either  mine 
in  case  the  other  should  be  abandoned  and 
allowed  to  fill  with  water  cannot  be  deemed 
an  unreasonable  exercise  of  the  power. 
In  eflTect  it  requires  a  comparatively  small 
portion  of  the  valuable  contents  of  the 
vein  to  be  left  in  place,  so  long  as  may  be 
required  for  the  safety  of  the  men  em- 
ployed in  mining  upon  either  property. 

All  of  this  is  very  frankly  admitted  by 
plaintiff  in  error,  and  the  criticism  upon 
f  10  of  the  act  is  confined  to  the  single 
ground  that  the  method  of  fixing  the  width 
of  the  barrier  pillar  is  so  crude,  uncertain, 
and  unjust  as  to  constitute  a  taking  of 
property   without  due  process  of   law. 

So  far  as  the  record  discloses,  this  par- 
ticular objection  was  not  brought  to  the 
attention  of  the  state  courts  as  a  ground 
for  holding  the  section  in  question  to  be 
unconstitutional.  The  very  general  objec- 
tion raised  by  plaintiff  in  error  in  its 
answer  has  been  stated.  The  court  of  com- 
mon pleas  in  its  opinion,  not  treating  the 
mode  of  defining  the  pillar  as  having  any 
bearing  upon  the  constitutional  question, 
but  dealing  with  it  as  a  matter  of  inter- 
pretation, said: 

"If  the  constitutionality  of  this  provi- 


sion be  conceded  for  the  purpose  of  dis* 
cussion,  and  if  the  question  of  the  necessity 
for  any  barrier  pillar  at  all  between  theea 
properties  may  be  regarded  as  an  open^ 
one,  the  decision  of  that  question  would  J 
seem  to  be  committed  by  the  statute* to  the* 
tribunal  of  experts  thereby  constituted; 
via^  the  mine  inspector  and  the  engineers 
of  the  owners  of  the  adjoining  coal  prop- 
erties. The  purpose  of  the  enactment  is  to 
secure  the  safety  of  the  workmen  in  the 
mines.  The  law  declares  that  'it  shall  be 
obligatory'  on  the  mine  owners  to  leave 
such  a  barrier  pillar  as  the  tribimal  of 
mine  experts  referred  to  shall  determine 
to  be  sufficient  for  that  purpose.  It  is  for 
them  to  fix  its  width.  Until  they  say  that 
none  at  all  is  needed  for  the  safety  of 
the  men,  the  obligation  imposed  by  tha 
statute  remains.  ...  If,  therefore,  we 
may  apply  the  maxim  that  the  law  does 
not  require  a  vain  thing,  there  is  room 
for  the  construction  that,  in  vesting  in 
the  inspector  and  engineers  the  power  to 
determine  how  wide  the  barrier  pillar 
should  be  to  secure  safety,  the  intent  of 
the  law-making  power  was  to  also  empower 
them  to  say,  if  such  be  the  fact,  that  the 
safety  of  the  men  does  not  require  a  bar* 
rier  pillar  of  any  width  at  all.  But,  be 
that  as  it  may,  it  is  evident  that  the  act 
does  not  warrant  a  mine  owner  in  refusing 
to  permit  his  engineer  to  participate  in 
determining  the  question  of  the  width  of* 
or  the  need  for,  a  barrier  pillar  simply 
because  he,  the  mine  owner,  does  not  con* 
sider  one  necessary.  In  our  opinion,  the 
law  requires  such  a  pillar  to  be  left>  un- 
less the  inspector  and  engineers,  after  due 
examination  of  the  premises  and  considera- 
tion of  the  subject,  determine  that  none  is 
needed  to  secure  the  safety  of  the  men  em- 
ployed in  either  mine  in  case  the  other 
should  be  abandoned  and  allowed  to  fill 
with  water." 

The  same  view  was  repeated  in  the  "Con- 
clusions of  Law"  at  the  close  of  the  opin- 
ion, and  evidently  afforded  the  reason  for 
inserting  in  the  final  decree  a  clause  re- 
serving to  defendant  the  right  to  apply  for 
a  dissolution  or  modification  of  the  injunc- 
tion after  action  by  the  statutory  tribunal. 
The  supreme  court  affirmed  the  decree  onei 
the  opinion  of  the  court  of  common  pleas.  S 
*In  a  later  case,  Curran  v.  Delano,  235* 
Pa.  478,  485,  84  Atl.  452,  it  was  held,  in  ef- 
fect, that  the  tribunal  created  by  the  statute 
was  to  be  composed  of  "two  mining  engi* 
neers  and  a  mine  inspector;"  or,  as  was 
said,  "three  mine  experts;"  that  its  juris- 
diction was  exclusive;  and  that  even  the  aet 
of  one  property  owner  in  removing  the  coal 
from  its  mine  up  to  the  boundary  line  could 
not  deprive  the  statutory  tribunal  of  its 
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thorlty,  or  confer  jurisdiction  upon  a  court 
of  equity  to  determine  the  width  of  the 
boundary  barrier.  And  see  Sterrick  Creek 
Coal  Co.  ▼.  Dolph  Coal  Co.  11  Lack.  Jur. 
219. 

Although  the  act  has  been  upon  the  stat- 
ute book  for  over  twenty  years,  the  cases 
just  cited  are,  it  seems,  the  only  ones 
wherein  the  state  courts  have  placed  an 
authoritative  construction  upon  the  per- 
tinent section. 

The  objections  of  plaintiff  in  error  to 
the  method  of  fixing  the  width  of  the  bar- 
rier pillar  are  based  upon  the  supposed 
uncertainty  and  want  of  uniformity  in  the 
membership  of  the  statutory  tribunal,  and 
upon  the  fact  that  the  statute  does  not  ex- 
pressly provide  for  notice  to  the  parties 
interested,  that  the  procedure  is  not  pre- 
scribed, and  that  there  is  no  right  of  ap- 
peal. 

The  legislature  has  not  defined  with  pre- 
cision the  width  of  the  pillar,  and  it  is 
refy  properly  admitted  that,  in  the  nature 
of  things,  this  would  have  been  impossible. 
because  the  width  necessary  in  each  case 
must  be  determined  with  reference  to  the 
situation  of  the  particular  property.  From 
this  it  necessarily  results  that  it  was  com- 
petent for  the  legislature  to  lay  down  a 
general  rule,  and  then  establish  an  admin- 
istrative tribunal  with  authority  to  fix 
the  precise  width  or  thickness  of  pillar 
that  will  suit  the  necessities  of  the  par- 
ticular situation,  and  constitute  a  compli- 
ance with  the  general  rule.  United  States 
T.  Grimaud,  220  U.  S.  506,  617-622,  65 
L.  ed.  663,  567-669,  81  Sup.  Ct  Rep.  480. 
Administrative  bodies  with  authority  not 
essentially  different  are  a  recognized  gov- 
jemmental  institution.  Commissions  for 
•  the* regulation  of  public  service  corpora- 
tions are  a  familiar  instance.  Interstate 
Commerce  Commission  v.  Cincinnati,  N.  O. 
A  T.  P.  R.  Co.  167  U.  S.  479,  495,  42 
L.  ed.  243,  251,  17  Sup.  Ct.  Rep.  896.  And 
it  has  become  entirely  settled  that  powers 
and  discretion  of  this  character  may  be 
delegated  to  administrative  bodies,  or  even 
to  a  single  individual.  Re  Kollock,  165 
U.  S.  526,  536,  41  L.  ed.  813,  816,  17 
Sup.  Ct.  Rep.  444;  Wilson  ▼.  Eureka  City, 
173  U.  S.  32,  43  L.  ed.  603,  19  Sup.  Ct. 
Rep.  317;  Gundling  v.  Chicago,  177  U.  S. 
183.  186,  44  L.  ed.  725,  728,  20  Sup.  Ct. 
Rep.  633;  Fischer  ▼.  St.  Louis,  194  U.  S. 
861,  371,  372,  48  L.  ed.  1018,  1023,  1024, 
24  Sup.  Ct.  Rep.  673;  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  11,  25,  49  L.  ed.  643, 
649,  25  Sup.  Ct.  Rep.  358,  3  Ann.  Cas. 
765;  New  York  ex  rel.  Lieberman  v.  Van 
De  Carr,  199  U.  S.  552,  560,  562,  50  L. 
ed.  305,  310,  311,  26  Sup.  Ct.  Rep.  144. 

But  it  is  insisted   that  under  the  lan- 


guage of  the  act  before  us  the  tribunal 
lacks  uniformity  and  there  is  uncertainty 
respecting  the  manner  of  its  constitution. 
It  is  said  that  on  one  side  of  the  property 
line  there  might  be  but  a  single  owner» 
while  on  the  other  side  there  might  be  sev- 
eral  owners,  and  the  engineers  representing 
the  latter  might  outnumber  and  combine 
against  the  representative  of  the  single 
owner,  and  compel  him  to  leave  a  barrier 
pillar  of  an  unreasonable  width.  This  ob- 
jection is  for  present  purposes  sufficiently 
disposed  of  by  the  decisions  of  the  supreme 
court  of  Pennsylvania,  which  establish  that 
the  tribunal  is  composed  of  three;  namely, 
the  inspector  and  two  engineers.  We  see 
no  difficulty  in  working  this  out  in  prac- 
tice. The  owner  on  each  side  has  a  single 
engineer  in  the  make-up  of  the  body;  and 
if  there  be  a  subdivision  of  the  property 
on  one  side  of  the  line,  there  would  no 
doubt  be  separate  findings  with  respect  to 
the  frontage  of  each  subdivision. 

It  is  objected  that  the  act  presupposes 
a  condition  which  does  not  always  exist; 
vig.,  that  the  owners  of  coal  properties 
have  engineers  in  their  employ;  whereas  it 
is  insisted  that  there  are  many  coal  own- 
ers who  employ  no  engineer;  especially 
among  the  lessors  of  coal  property.  But  it 
cannot  be  seriously  doubted,  the  business 
under  regulation  being  so  dangerous,  that 
it  is  within  the  power  of  the  state  to 
declare  that  coal  mining  shall  not  be  con-S 
ducted*without  the  employment  of  an  engi-* 
neer;  and  we  deem  it  to  be  within  the  com- 
petency of  the  law-making  power  to  re- 
quire, also,  that  notice  of  such  a  proceed- 
ing be  given  to  the  lessee  actually  in 
charge  of  the  mining  operations,  leaving 
the  lessor's  interest  to  be  represented  by 
him.  It  is  the  lessee  whose  conduct  is  to 
be  controlled.  The  lessor's  interest  is  not 
so  directly  involved,  and  for  the  purpose 
in  hand  is  not  opposed  to  that  of  the 
lessee.  It  is  not  a  judicial  but  a  qwiai  leg^ 
islative  proceeding.  And  if  the  lessor 
desires  to  participate,  it  is  not  to  be  sup- 
posed that  he  would  have  difficulty  in  ob- 
taining a  hearing. 

A  requirement  of  reasonable  notice  to 
the  lessee  seems  to  be  implied  in  the  lan- 
guage of  the  section.  There  is  to  be  a  "de- 
termination" by  a  tribunal  of  which  the 
lessee's  representative  is  a  member.  As- 
suming, as  we  do,  that  for  constitutional 
reasons  there  must  be  a  fair  though  sum- 
mary hearing,  it  requires  no  very  clear 
expression  to  justify  such  a  oonstruction 
of  the  section  as  will  render  notice  obliga- 
tory. Certainly  this  court  ought  not  to 
adopt  a  contrary  construction  in  the  ab- 
Rence  of  something  in  the  state  decisions  to 
require  it. 
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Respeetiiig  this  and  some  of  the  other 
objectionB,  it  should  be  said  that  the  dif- 
ficulties suggested  are  hypothetical  rather 
than  practical.  Plaintiff  in  error  had  ac- 
tual notice  in  fact,  and  made  no  objection 
on  the  score  of  lack  of  sufficient  notice. 
Its  lessor  is  not  objecting.  Plaintiff  in 
error  presumably  has  an  engineer  compe- 
tent to  represent  it,  or  could  readily  em- 
ploy one.  It  refused  to  enter  the  con- 
ference for  other  reasons,  and  the  refusal 
can  be  justified  in  law  only  upon  the 
theory  that  the  section  is  wholly  void. 

We  may  once  more  repeat  what  has  been 
so  often  said,  that  one  who  would  strike 
down  a  state  statute  as  violative  of  the 
Federal  Constitution  must  show  he  is  with- 
^  in  the  class  with  respect  to  whom  the  act 
2  Is  unconstitutional,  and  must  show  that 
*  the  alleged  unconstitutional  feature* in- 
jures him,  and  so  operates  as  to  deprive 
him  of  rights  protected  by  the  Federal 
Constitution.  Southern  R.  Co.  v.  King, 
217  U.  S.  624,  634,  64  L.  ed.  868,  871,  30 
Sup.  Ct.  Rep.  694;  Standard  Stock  Food 
Co.  V.  Wright,  226  U.  S.  640,  560,  66  L. 
ed.  1197,  1201,  82  Sup.  a.  Rep.  784; 
Rosenthal  v.  New  York,  226  U.  S.  260, 
271,  57  L.  ed.  212,  217,  33  Sup.  Ct.  Rep. 
27. 

It  is  to  be  presumed,  until  the  contrary 
appears,  that  the  administrative  body  would 
have  acted  with  reasonable  regard  to  the 
property  rights  of  plaintiff  in  error;  and 
certainly  if  there  had  been  any  arbitrary 
exercise  of  its  powers  its  determination 
would  have  been  subject  to  judicial  review. 
New  York  ex  rel.  Lieberman  v.  Van  De 
Carr,  199  U.  S.  662,  662,  60  L.  ed.  805, 
310,  26  Sup.  Ct.  Rep.  144;  Bradley  v. 
Richmond,  227  U.  S.  477,  483,  67  L.  ed. 
603,  605,  33  Sup.  Ct.  Rep.  318. 

Indeed,  the  statute  seems  to  contemplate 
some  judicial  control,  for  it  prescribes  no 
penalty  for  a  violation  of  the  findings  of 
the  engineers  and  inspector,  nor  any  mode 
of  enforcing  their  determination  except  by 
a  suit  for  injunction  under  art.  16  of  the 
act.  In  such  a  suit  a  party  deeming  him- 
self aggrieved  because  of  arbitrary  action 
by  the  statutory  tribunal  may  presumably 
have  his  opportunity  to  be  heard  with  re- 
spect to  this  as  well  as  other  fundamental 
defenses. 

It  is  objected  that  the  act  does  not  state 
whether  the  tribunal  must  be  unanimous 
in  order  to  reach  a  determination,  or  what 
shall  be  done  in  case  of  disagreement;  and 
it  is  argued  that  in  case  of  such  disagree- 
ment the  solution  of  the  question  to  be  de- 
termined might  be  delayed  for  such  a  length 


of  time  as  to  embarrass  the  mining  opera- 
tions and  throw  the  workmen  out  of  em- 
ployment. Here,  again,  plaintiff  in  error 
seems  to  be  unnecessarily  borrowing  trouble, 
but  we  will  deal  with  the  point  on  its 
merits.  This  particular  objection  does  not 
seem  to  be  met  by  the  decision  of  the  state 
court,  either  in  the  present  case,  or  in 
that  of  Curran  v.  Delano,  235  Pa.  478,  84- 
Atl.  462.  They  seem  to  hold  simply  that 
the  tribunal  is  made  up  of  three,  with- 
out deciding  what  function  is  to  be  per- 
formed by  the  respective  members,  nor 
how  a  conclusion  is  to  be  reached.  That^ 
*being  so,  it  is  not  incumbent  upon  us  to* 
construe  the  statute  in  this  regard;  but 
rather,  to  say  merely  whether  the  section 
admits  of  any  reasonable  oonstruetion  that 
will  sustain  its  constittttionality. 

For  in  eases  other  than  such  as  arisa 
under  the  contract  clause  of  the  Consti- 
tution, it  is  the  appropriate  function  of 
the  court  of  last  resort  of  a  state  to  de- 
termine the  meaning  of  the  local  statutes. 
And  in  exercising  the  jurisdiction  con- 
ferred by  §  237,  Judicial  Code  [36  Stat,  at 
L.  1156,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  227],  it  is  proper  for  this  court 
rather  to  wait  until  the  state  court  has 
adopted  a  construction  of  the  statute  un- 
der attack  than  to  assume  in  advance  that 
a  construction  will  be  adopted  such  as  to 
render  the  law  obnoxious  to  the  Federal 
Constitution.  Bachtel  v.  Wilson,  204  U. 
S.  36,  40,  51  L.  ed.  367,  369,  27  Sup.  Ct. 
Rep.  243;  Adams  v.  Russell,  229  U.  S. 
353,  360,  57  L.  ed.  1224,  1227,  33  Sup.  Ct. 
Rep.  846. 

And,  even  aside  from  the  consideration 
just  adverted  to,  it  is  a  general  and  fun- 
damental rule  that  if  a  statute  be  reason- 
ably susceptible  of  two  interpretations,  one 
of  which  would  render  it  unconstitutional 
and  the  other  valid,  it  is  the  duty  of  the 
courts  to  adopt  that  construction  which 
will  uphold  its  validity;  there  being  a 
strong  presumption  that  the  law-making 
body  has  intended  to  act  within,  and  not 
in  excess  of,  its  constitutional  authority. 
Sinking  Fund  Cases,  99  U.  S.  700,  718,  26 
L.  ed.  496,  501;  Mugler  v.  Kansas,  123 
U.  S.  623,  661,  31  L.  ed.  206,  210,  8  Sup. 
Ct  Rep.  273;  Knights  Templars'  k  M. 
Life  Indemnity  Co.  v.  Jarman,  187  U.  S. 
197,  205,  47  L.  ed.  139,  145,  23  Sup.  Ct 
Rep.  108;  United  States  ex  reL  Atty.  Gen. 
V.  Delaware  k  H.  Co.  213  U.  S.  366,  407, 
63  L.  ed.  836,  848,  29  Sup.  Ct.  Rep.  627. 

Approaching  the  subject  from  this  point 
of  view,  we  observe  first  the  language  of 
the  section — "such   width  of  pillar  to  be 
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determined  by  the  engineers  of  the  adjoin- 
ing property  owners,  together  with  the  in- 
spector of  the  district  in  which  the  mine 
is  situated."     Attention  has  already  been 
called  to  the  qualifications  of  the  inspector^ 
and  the  safeguards  surrounding  the  mode 
%-  of   his  appointment.     The   statute  confers 
S  upon  him  most  important  powers,  and  gives 
*  him    access    to    complete    information  •  re- 
specting  the   problems    that    come    before 
him.     There  is  provision,  also,  for  his  re- 
moval if  neglectful  or  incompetent,  or  if 
guilty  of  malfeasance  in  office. 

In  the  clause  in  question,  we  think  it 
is  quite  reasonable  to  interpret  the  words 
"together  with  the  inspector  of  the  dis- 
trict" as  meaning  that  the  inspector  shall 
be  of  the  quorum, — shall  participate  in 
any  determination  that  is  made.  But  the 
matter  is  "to  be  determined  by  the  engi- 
neers .  .  •  together  with  the  inspector." 
The  phrase,  of  course,  admits  of  the  in- 
terpretation that  if  the  engineers  agree, 
the  added  approval  of  the  inspector  shall 
«nd  the  matter.  We  think  it  not  an  un- 
reasonable construction  that  if  the  engi- 
neers disagree  they  shall  submit  their  dif- 
ferences to  the  inspector,  and  that  a  de- 
termination agreed  to  by  one  of  them  in 
conjunction  with  the  inspector  shall  fulfil 
the  requirements  of  the  act.  It  must  be 
remembered  that  this  tribunal  is  to  settle, 
not  a  private  property  right,  but  a  matter 
affecting  the  public  safety;  hence,  in  the 
absence  of  clear  language  to  the  contrary, 
the  section  is  open  to  the  construction  that, 
as  in  other  public  matters,  a  majority  of 
the  referees  or  arbitrators  may  act.  Oma- 
ha v.  Omaha  Water  Co.  218  U.  S.  180,  192, 
54  L.  ed.  991,  996,  48  L.  R.  A.  (N.  S.)  1084, 
80  Sup.  Ct.  Rep.  615. 

It  is  further  objected  that  the  statuto 
provides  for  no  appeal  from  the  determina- 
tion of  the  tribunal.  But  in  such  cases 
the  right  of  appeal  on  other  than  consti- 
tutional grounds  may  be  conferred  or  with- 
held, at  the  discretion  of  the  legislature. 
As  already  pointed  out,  an  appeal  on  fun- 
damental grounds  in  this  instance  seems  to 
inhere  in  the  very  practice  prescribed  by 
the  statute  for  the  enforcement  of  the  de- 
termination of  the  statutory  tribunal. 
Were  this  not  expressed  in  the  act,  it 
would  none  the  less  be  implied,  at  least  so 
far  as  pertains  to  any  yiolation  of  rights 
guaranteed  by  the  14th  Amendment.  Yick 
Wo  V.  Hopkins,  118  U.  S.  356,  370,  30  L. 
^.  220,  226,  6  Sup.  Ct.  Rep.  1064;  New 
Tork  ex  rel.  Lieberman  v.  Van  De  Carr,  199 
U.  S.  552,  562,  50  L.  ed.  305,  310,  26  Sup 
<0t.  Rep.  144. 

Judgment  affirmed. 


Got.  Tkbic, 

(SS2  n.  S.  B48) 

ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  PUT.  in  Err., 

V. 

CITY  OF  GOLDSBORO»  North  Carolina. 

Courts  (|  3e6*)— Fbdebal  Supbemb  Coubt 
— Ebbob  to  Statb  Coubx— Scope  of  Bm- 
VIEW— Question  or  Local  Law. 

1.  Whether  certain  municipal  ordinances 
challenged  as  violating  the  Federal  Consti- 
tution are  within  the  power  conferred  by 
the  l^slature  upon  th«  municipal  corpora- 
tion is  a  question  of  state  law,  the  decision 
of  which  by  the  highest  state  court  is  con- 
clusive upon  the  Federal  Supreme  Court  on 
writ  of  error  to  the  state  court. 

PSd.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  H  954-957,  960-968;    Dec.  Dig.  8  366.*] 

Courts  (§  394*)  —  Decisions  of  State 
Courts— Federal  Question  —  Validity 
OF  State  Law— "Statute  of  the  State." 

2.  Any  enactment,  from  whatever  source 
originating,  to  which  a  state  gives  the  force 
of  law,  is  a  statute  of  the  state,  within  the 
meaning  of  U.  S.  Kev.  Stat.  §  709,  U.  S. 
Comp.  Stat.  1901,  p.  676,  governing  writs 
of  error  from  the  Federal  Supreme  Court  to 
state  courts. 

[Ed.  Note.-'For  other  cases,  see  Courts,  Cent. 
Dig.  B8  1049-1077 ;    Dec.  Dig.  8  394.*] 

Constitutional  Law  (§§  134,  292*)— Po- 
lice Power— Municipal  Regulation  of 
Railway— Impairing  Contract  Obliga- 
tions—Due Process  of  Law. 

3.  Neither  the  contract  nor  due  process 
of  law  clause  of  the  Federal  Constitution 
prevents  a  municipal  corporation  from  pro- 
moting the  public  health,  safety,  or  general 
welfare  by  forbidding  a  railway  company, 
through  whose  acquiescence  a  part  of  its 
right  of  way  through  the  city  not  occupied 
by  its  tracks  has  by  long  user  become  the 
city's  principal  business  street,  to  shift  cars 
on  the  four  blocks  of  such  tracks  which  lie 
in  the  heart  of  the  city  except  during  cer- 
tain specified  hours,  or  to  permit  cars  to 
stand  within  those  blocks  for  a  longer 
period  than  five  minutes,  and  by  requiring 
the  tracks  to  conform  to  the  street  grade, 
and  the  spaces  between  the  rails  to  be  filled 
in  except  at  street  intersections, — even  as- 
suming that  the  railway  company  has  still 
a  complete  and  unqualified  ownership  of  the 
strip  of  land  that  was  originally  acquired 
in  fee  simple,  and,  as  proprietor,  may  law- 
fully exclude  the  public  from  it. 

[Bd.  Note.— For  other  cases,  see  Constltational 
Law.  Cent.  Dig.  §§  344.  807  ;    Dec.  Dig.  S§  134,  292.»J 

[No.  112.] 

Argued  December  10,  1013.     Decided  Feb- 
ruary 24,  1014. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a  de- 
cree which  affirmed  a  decree  of  the  Superior 
Court  of  Wayne  County,  in  that  state,  re- 
fusing to  restrain  the  enforcement  of  certain 
municipal  ordinances  affecting  the  operation 
of  a  railway.    Affirmed. 


•For  other  cases  see  sams  topio  4k  i  mttiibbb  la  Dee.  4k  Am.  Digs.  1907  to  dats,  4k  Rep'r  Indexes 
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See  same  case  below,  1X^6  N.  C  360,  71  8. 
£.  614. 

The  facta  are  stated  in  the  opinion. 

MeesTB.  Frederic  D*  MoKenney,  George 
B.  Elliott,  and  George  M.  Rose  for  plaintiff 
in  error. 

Meaars.  Robert  W.  Winston,  J.  Craw- 
lord  Biggs,  D.  C.  Humphrey,  J.  D.  Langston, 
^  and  M.  H.  Allen  for  defendant  in  error. 

^  *  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

The  Atlantic  Coast  Line  Railroad  Com- 
pany, plaintiff  in  error,  has  sneoeeded  to 
the  ownership  of  the  property,  franchises, 
and  rights  of  the  Wilmington  &  Raleigh 
^  Railroad  Company,  which  was  chartered 
S  by  the  general  assembly  of  North  Ci^ olina 
*  ia  the  year  1833,  and  whose  name  was  after- 
wards changed  to  Wilmington  &  Weldon 
Railroad  Company.  Under  its  charter  pow- 
ers the  original  company  constructed  its 
railroad  from  Wilmington  to  and  into 
Wayne  county.  North  Carolina,  passing 
through  the  place  which  later,  and  in  the 
year  1847,  became  incorporated  as  the  town 
of  Qoldsboro,  now  the  city  of  Goldsboro,  de- 
fendant in  error. 

For  the  purposes  of  its  railroad,  the  Wil- 
mington A  Raleigh  Company  acquired  a 
strip  of  land  130  feet  wide,  extending 
through  Goldsboro  from  north  to  south, 
and  constructed  its  road  upon  it  before 
the  incorporation  of  the  town.  The  land 
was  acquired  in  part  under  deeds  conveying 
title  in  fee  simple,  in  part  by  condemnation 
proceedings  which  conferred  upon  the  com- 
pany, as  is  claimed,  the  equivalent  of  a 
fee  simple.  Afterwards,  two  other  com- 
panies, designated  respectively  as  the  North 
Carolina  Railroad  Company  and  the  Atlan- 
tic A  North  Carolina  Railroad  Company, 
with  the  consent  and  permission  of  the 
Wilmington  ft  Raleigh,  or  Wilmington  Sl 
Weldon,  and  under  agreements  with  that 
company,  constructed  their  railroad  tracks 
upon  the  same  "right  of  way." 

The  town  naturally  grew  along  the  rail- 
road, and  the  right  of  way,  so  far  as  not 
occupied  by  the  tracks,  was  and  still  is 
used  for  the  ordinary  purposes  of  a  street, 
without  objection  by  plaintiff  in  error  or 
its  predecessors  in  title.  In  laying  out 
the  town,  this  right  of  way  was  designated 
as  a  street  130  feet  wide;  the  portion  lying 
east  of  the  tracks  being  designated  as 
East  Center  street,  the  portion  on  the 
west  of  the  tracks  as  West  Center  street. 
Cross  streets  were  laid  out,  designated  suc- 
cessively (commencing  at  the  north)  as 
Holly,  Beech,  Vine,  Oak,  Ash,  Mulberry, 
Walnut,  Chestnut,  Spruce,  Pine,  and  Elm 
streets.  East  and  West  Center  streets  have 
bseome   the  principal  business   streets   of 


the  town  and  the  portton  betwemi  Ash  Mp4 
Spruce — four  blocka— ia  the  heart  ol  tiM 
city.  M 

•  During  the  yean  sinoe  the  incorporation* 
of  Goldsboro  numerous  industries  have  been 
and  are  now  located  on  East  and  West 
Center  streets,  and  the  track  of  plaintiff 
in  error,  in  addition  to  its  use  as  a  part 
of  the  main  line,  has  been  and  is  used  by 
the  company  in  shifting  cars  into  and  out 
of  these  industries,  and  also  for  reaching 
the  freight  terminals  of  the  other  two 
railroads,  which  are  in  the  northerly  part 
of  the  town;  the  terminal  of  plaintiff  In 
error  being  in  the  southerly  part.  A  belt 
line  has  been  built  around  the  city,  over 
which  through  passenger  trains  and  some 
freight  trains  are  moved,  but  the  use  of 
the  old  main  line  for  connecting  with  the 
other  terminals,  for  shifting  cars  into  in- 
dustries, and  loading  tracks  along  the  right 
of  way,  and  for  the  passage  of  certain  of 
its  trains,  is  claimed  by  plaintiff  in  error 
to  be  still  essential  to  its  business. 

The  municipal  corporation  has  for  many 
years  worked  and  maintained  its  streets 
and  cross  streets,  including  so  much  of  the 
surface  of  East  and  West  Center  streets 
as  lies  outside  of  the  space  actually  ooeifw 
pied  by  the  railroad  tracks^  More  recently 
it  has  instituted  a  system  of  street  grades 
and  of  drainage  extending  throughout  the 
city,  and  has  paved  a  considerable  part  of 
East  and  West  Center  streets  in  conformity 
to  the  grade  so  established.  From  Chest- 
nut street  north  the  railroad  tracks  are 
(or,  at  least,  prior  to  the  municipal  action 
complained  of  they  were)  from  6  to  18 
inches  above  the  established  street  grade; 
the  tracks  south  of  Chestnut  street  being 
in  a  cut  from  1  to  8  feet  deep. 

In  November,  1909,  the  board  of  alder- 
men passed  an  ordinance  or  ordinances 
containing  the  following  provisions:  Sec- 
tion 1  rendered  it  unlawful  for  any  railroad 
company  to  run  any  freight  or  passenger 
train  on  East  or  West  Center  streets  at  a 
rate  of  speed  exceeding  4  miles  per  hour, 
and  required  the  companies  to  have  flagmen 
proceed  60  feet  in  front  of  every  train  to« 
warn  persons  of  its  approach.  Section  2S 
provided  that  the* shifting  limits  on  East* 
and  West  Center  streets  should  be  from 
Spruce  street  to  the  city  limits  on  the 
south,  and  from  Ash  street  to  the  city  lim- 
its on  the  north;  thus  excluding  the  four 
blocks  between  Spruce  and  Ash  streets. 
Section  3  declared  it  to  be  unlawful  for 
any  railroad  company  to  do  any  shifting 
within  those  four  blocks  at  any  other  time 
than  between  the  hours  of  6:30  and  8:30 
A.  ic.,  and  between  4:30  and  0:30  p.  m.  See- 
tion  4  rendered  it  unlawful  for  any  rail* 
road  oompany  to  place  any  car  and  allow 
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it  to  itand  for  a  longer  period  than  five 
minutes  at  any  ]>oint  on  East  and  West 
Center  streets  within  the  same  four  blocks. 

'  Section  5  required  all  railroad  companies 
owning  tracks  on  East  and  West  Center 
streets  between  Walnut  and  Vine  (foui 
blocks)  to  lower  the  tracks  so  as  to  make 
them  conform  to  the  grade  line  of  the 
stre<!ts,  and  to  fill  in  the  tracks  between 
the  rails;  ths  required  lowering  being 
specified  as  6  inches  from  Walnut  to  Mul- 
berry, 10  inches  between  Mulberry  and  Ash, 
and  18  inches  between  Ash  and  Vine  streets. 
Substantial  penalties  were  prescribed  for 
violations  of  these  prohibitions. 

Plaintiff  in  error  began  this  action 
against  the  city  of  Goldsboro  in  the  su- 
perior court  of  Wayne  county,  seeking  to 
restrain  the  enforcement  of  the  ordinances. 
A  temporary  restraining  order  was  grant- 
ed. At  the  hearing,  the  objection  to  the 
enforcement  of  f  1  was  abandoned  by  plain- 
tiff; as  to  the  other  sections  the  court 
vacated  the  restraining  order.  Upon  ap- 
peal, the  supreme  court  of  North  Carolina 
affirmed  the  judgment  155  N.  C.  358,  71 
6.  E.  514.  lie  present  writ  of  error  under 
f  709,  Rev.  Stat.,  U.  S.  Comp.  Stat.  1901, 
p.  575  (Judicial  Code,  S  237  [36  Stat,  at 
L.  1156,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  227]),  is  based  upon  the  insistence, 
made  in  the  state  courts  and  there  over- 
ruled, that  the  ordinances  impair  the  obliga- 
tion of  the  contract  contained  in  the  charter 
of  the  company,  in  contravention  of  §  10 
of  art.  1,  of  the  Federal  Constitution, 
and  deprive  the  company  of  its  property 

^  without  due  process  of  law,  in  contravention 

g  of  the  14th  Amendment. 

•  *The  supreme  court  of  the  state  construed 
the  section  forbidding  shifting  as  having  ref- 
erence to  the  "cutting  out  and  putting  in" 
of  cars  in  the  making  up  of  a  train  before 
it  is  despatched  upon  its  journey,  and  not 
as  referring  to  the  "transfer"  of  a  train  of 
cars,  already  made  up  by  plaintiff  in  error, 
to  another  railroad  company  for  transporta- 
tion. In  view  of  the  fact  that  plaintiff  in 
error  has  shifting  yards  farther  from  the 
center  of  the  city,  where  its  trains  can 
be  made  up  and  at  least  the  chief  part  of 
the  necessary  shifting  done,  the  court  held 
it  to  be  a  reasonable  exercise  of  the  police 
power  to  forbid  car  shifting,  except  within 
the  limited  hours  specified,  on  the  four 
blocks  of  the  plaintiff's  track  that  lie  in 

*  the  heart  of  the  city;  declaring  this  regu- 
lation to  be  necessary  for  the  convenience 
and  safety  of  the  public  at  the  crossings. 

With  reference  to  the  section  requiring 
the  lowering  of  the  tracks  between  Walnut 
and  Vine  streets  so  as  to  make  them  con- 
form to  the  grade  lines  of  the  streets,  the 
court    held    that    the    Company    took    its 


charter  subject  to  the  right  of  the  state  to 
lay  out  new  roads  and  streets,  and  to  rs> 
quire  tha  company  to  make  such  alterations 
as  would  prevent  the  public  passage  over 
its  tracks  from  being  impeded;  and  that 
there  was  no  contract  exempting  the  rail- 
road from  changing  its  grade  at  crossings 
when  required. 

In  this  court,  plaintiff  In  error  abandons 
its  attack  upon  the  right  of  the  city  to 
require  a  change  of  grade  at  the  street 
crossings.  The  controversy,  therefore^  is 
now  limited  to  (a)  the  restrictions  imposed 
by  SI  2  and  3  upon  shifting  operations  on 
East  and  West  Center  streets  between 
Spruce  and  Ash  streets;  (b)  the  prohibition 
of  §  4  against  the  standing  of  cars  for  a 
longer  period  than  five  minutes  within  the 
same  four  blocks;  and  (c)  the  requirement 
under  S  5  that  the  tracks  from  Wahiut  to 
Vine  streets  shall  conform  to  the  grade  ^ 
of  East  and  West  Center  streets,  and  shall  jg 
be  filled  in  between  the  rails,  elsewheretthan* 
at  the  crossing  streets.  ITpon  the  argu- 
ment, it  was  stated  by  counsd  represent- 
ing the  city  that  plaintiff  in  error  had  com- 
plied with  the  decision  of  the  state  court 
as  to  §  5,  at  least,  to  the  extent  of  lowering 
its  tracks.  But  there  was  no  clear  admis- 
sion of  the  fact  in  behalf  of  plaintiff  in 
error,  and  we  shall  therefore  disregard  the 
supposed  compliance. 

It  is,  among  other  things,  contended  by 
plaintiff  in  error  that  the  ordinances  are 
not  within  the  powers  conferred  by  the 
legislature  of  North  Carolina  upon  the 
municipal  corporation.  This  is  a  question 
of  state  law,  which,  for  present  purposes, 
is  conclusively  settled  by  the  decision  of 
the  supreme  court  of  North  Carolina  in  this 
case.  Merchants'  k  M.  Nat.  Bank  ▼.  Penn- 
sylvania, 167  U.  S.  461,  462,  42  L.  ed. 
236,  237,  17  Sup.  Ct.  Rep.  829,  and  cases 
cited;  Lombard  v.  West  Chicago  Park 
Comrs.  181  U.  S.  33,  43,  46  L.  ed.  731,  737, 
21  Sup.  Ct.  Rep.  607. 

A  municipal  by-law  or  ordinance,  enacted 
by  virtue  of  power  for  that  purpose  dele- 
gated by  tiie  legislature  of  the  state,  is  a 
state  law  within  the  meaning  of  the  Fed- 
eral Constitution.  New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar  Ref.  Co.  125 
U.  S.  18,  31,  31  L.  ed.  607,  612,  8  Sup.  Ct. 
Rep.  741;  Hamilton  Gaslight  &  Coke  Co.  ▼. 
Hamilton,  146  U.  6.  258,  266,  36  L.  ed. 
963,  967,  13  Sup.  Ct.  Rep.  90;  St.  Paul 
Gaslight  Co.  v.  St,  Paul,  181  U.  S.  142, 
148,  45  L.  ed.  788,  791,  21  Sup.  Ct.  Rep. 
576;  Northern  P.  R.  Co.  ▼.  Minnesota,  208 
U.  S.  583,  590,  52  L.  ed.  630,  633,  28  Sup. 
Ct.  Rep.  341;  Grand  Trunk  Western  R.  Co» 
▼.  Railroad  Commission,  221  U.  S.  400,  40a» 
55  L.  ed.  786,  787,  31  Sup.  Ct.  Rep.  587; 


1913. 


ATLANTIC  C.  L.  K.  CO.  v.  GOLDSBORO. 


807 


Bom  ▼.  Oregon,  227  U.  S.  150,  162,  67  Jjy 
ed.  458,  463,  33  Sup.  Ct.  Rep.  220. 

And  anj  enactment^  from  whateTer  source 
originating,  to  which  a  state  gives  the  force 
of  law,  is  a  statute  of  the  state,  within  the 
meaning  of  the  pertinent  clause  of  §  709, 
Rev.  Stat.,  Judicial  Code,  |  237;  which 
confers  Jurisdiction  on  this  court.  Wil- 
liams  ▼.  BrufTy,  96  U.  8.  176,  183,  24  L.  ed. 
716,  717. 

We  must  therefore  treat  the  ordinances 
as  Ic^gislation  enacted  by  virtue  of  the  law- 
making power  of  the  state.  .  They  are  mani- 
festly an  exertion  of  the  police  power,  and 
the  question  is  whether,  viewed  in  that 
light,  they  run  counter  to  the  "contract'* 
g  or  "due  process''  clauses. 
•  *  That  a  railroad  charter  may  embody  a 
eontraet,  within  the  meaning  of  the  Con- 
stitution, hardly  needs  to  be  stated.  Dart- 
mouth College  V.  Woodward,  4  Wheat.  518, 
4  L.  ed.  629.  In  the  present  case  the  su- 
preme court  of  North  Carolina  held  that 
by  the  Constitution  of  the  state,  the  charter 
was  subject  to  alteration  or  repeal  at  the 
legislative  will.  If  the  right  of  repeal  was 
indeed  thus  reserved,  the  result  is  obvious. 
Greenwood  v.  Union  Freight  R.  Co.  105  U. 
S.  13,  21,  20  L.  ed.  961,  965;  Knoxville 
Water  Co.  v.  Knoxville,  189  U,  8.  434,  437, 
47  L.  ed.  887,  891, 23  Sup.  Ct.  Rep.  531.  But 
when  this  court  has  under  review  the  judg- 
ment of  a  state  court  by  virtue  of  §709,  Rev- 
Stat.,  U.  8.  Comp.  Stat.  1901,  p.  57^,  and 
the  validity  of  a  state  law  is  challenged 
on  the  ground  that  it  impairs  the  obliga- 
tion of  a  contract,  this  court  must  deter- 
mine for  itself  the  existence  or  nonexist- 
ence of  the  asserted  contract,  and  whether 
its  obligation  has  been  impaired.  Douglas 
V.  Kentucky,  168  U.  S.  488,  502,  42  L.  ed. 
553,  557,  18  Sup.  Ct.  Rep.  199;  Steams  v. 
Minnesota,  179  U.  S.  223,  233,  45  L.  ed. 
162,  170,  21  Sup.  Ct.  Rep.  73.  We  are  not 
referred  to  and  are  unable  to  find,  in  the 
state  Constitution  as  it  existed  when  the 
charter  now  in  question  was  granted,  any 
reservation  of  the  right  of  repeal,  and  will 
assume  for  present  purposes  that  the  con- 
tract was  not  thus  qualified,  and  deal  only 
with  the  question  whether  it  has  been  im- 
paired. 

Plaintiff  in  error  lays  more  particular 
stress  upon  the  insistence  that  its  property 
rights  in  the  street  will  be  infringed  by 
the  enforcement  of  the  ordinances.  Because 
its  predecessors  acquired  the  strip  of  land 
in  fee  simple,  and  because  the  municipal 
corporation  has  never  condemned  it  or  made 
compensation  for  its  use  as  a  street,  the 
contention  is  that  the  title  of  the  railroad 
company  remains  until  now,  absolute  and 
unqualified.  Reference  is  made  to  Rev. 
Code  (N.  C.)  chap.  65,  f  23.    This  section. 


it  seems,,  became  law  iii  North  Carolina 
in  the  year  1854,  and  has  remained  upon 
the  statute  books  continuously  until  the 
present  time,  appearing  now  as  §  388  of  the 
Revisal  of  1908 ;  see  also  Code  1883,  |  150.  ^ 
It  provides  that  ''no  railroad,  plank  road,g 
turnpike,  or  canal  company*shall  be  barred* 
of,  or  presumed  to  have  conveyed,  any  real 
estate,  right  of  way,  easement,  leasehold,  or 
other  interest  in  the  soil  which  may  have 
been  condenmed,  or  otherwise  obtained  for 
its  use,  as  a  right  of  way,  depot,  station 
house  or  place  of  landing,  by  any  statute 
of  limitation,  or  by  occupation  of  the 
same  by  any  person  whatever."  Two  cases, 
Seaboard  Air  Line  R.  Co.  v.  Olive,  142  N. 
C.  257,  271,  55  S.  £.  263,  and  Muse  v..  Sea- 
board Air  Line  R.  Co.  149  N.  C.  443,  446, 
19  L.R.A.(NJS.)  453,  63  S.  £.  102,  are 
cited  as  supporting  the  proposition  that 
under  this  statute  a  permissive  user  of 
any  portion  of  the  railroad  right  of  way  by 
others,  or  even  by,  the  public  as  a  street, 
cannot  impair  the  title  of  the  company  un- 
less at  least  there  be  adverse  user  or  pos- 
session for  a  sufficient  period  to  satisfy 
the  statutes  on  that  subject;  and  it  is  in* 
sisted  there  has  been  none.  But  in  both 
cases  the  question  was  as  to  the  effect  of 
the  permissive  user  or  possession  upon 
merely  private  rights,  and  in  the  Muse 
Case  it  was  expressly  conceded  (149  N.  C. 
446)  that  the  rights  of  the  railroad  com- 
pany in  that  portion  of  its  right  of  way 
that  had  been  used  as  a  street  were  subject 
to  the  police  power  of  the  town.  In  the 
present  case,  likewise,  the  state  court  (155 
N.  C.  363)  treated  the  question  of  the- own- 
ership of  the  soil  as  not  involved  In  the 
decision. 

And  we  are  not  at  present  particularly 
concerned  with  either  contract  or  property 
rights,  except  as  they  may  serve  to  show 
the  conditions  under  which  the  ordinances 
were  adopted,  and  may  bear  upon  the  ques- 
tion of  the  reasonableness  of  those  regula- 
tions. These  have  to  do  with  the  use  and 
control  of  the  property,  rather  than  with- 
its  ownership;  with  the  mode  in  which  the 
franchise  shall  be  enjoyed,  rather  than  with 
its  scope.  Conceding,  for  argument's  sake 
only,  the  utmost  that  may  be  claimed  as  to 
the  charts  and  property  rights  of  plain- 
tiff in  error,  we  still  have  yielded  nothing 
that  may  defeat  the  exercise  of  the  police 
power,  by  the  state,  or  by  its  authorized^ 
agency.  Adopting  the  extreme  assumption  g 
that  the*railroad  company  has  still  a  com-* 
plete  and  unqualified  ownership  of  every 
portion  of  the  strip  of  land  that  was 
originally  acquired  in  fee  simple,  and  as 
proprietor  might  lawfully  exercise  its  do- 
minion by  excluding  the  public  from  it; 
yet  it  does  not  do  this,  but  permits,  and 
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long  has  permitted,  the  public  to  nee  ma- 
terial portions  of  the  strip  for  ordinary 
street  purposes;  it  apparently  excludes  the 
public  from  no  portion  except  as  the  exist- 
ence of  the  tracks  and  the  passage  of  trains 
may  haye  such  a  tendency  or  effect.  And 
thus  the  company,  at  least  for  the  time, 
devotes  its  property  in  part  to  public 
uses  that  are  more  or  less  inconsistent 
with  the  railroad  uses,  and  under  condi- 
tions such  as  to  render  the  railroad  opera- 
tions necessarily  a  source  of  danger  to  the 
public  while  enjoying  the  permitted  use. 
Under  such  circumstances  the  state,  in  the 
exercise  of  the  police  power,  may  legitimate- 
ly extend  the  application  of  the  principle 
that  underlies  the  maxim,  Bio  utere  iuo  ut 
aUenum  non  Uedaa,  so  far  as  may  be  requi- 
site for  the  protection  of  the  publie. 

For  it  is  settled  that  neither  the  "con- 
tract" clause  nor  the  "due  process"  clause 
has  the  effect  of  overriding  the  power  of  the 
state  to  establish  all  regulations  that  are 
reasonably  necessary  to  secure  the  health, 
Miety,  good  order,  comfort,  or  general 
welfare  of  the  community;  that  this  pow- 
er can  neither  be  abdicated  nor  bargained 
away,  and  is  inalienable  even  by  express 
grant;  and  that  all  contract  and  property 
rights  are  held  subject  to  its  fair  exercise. 
Slaughter  House  Cases,  16  Wall.  36,  62, 
21  L.  ed.  394,  404;  Munn  v.  Illinois,  04 
U.  S.  113,  125,  24  L.  ed.  77,  84;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  26,  33, 
24  L.  ed.  989,  992;  Mugler  v.  Kansas,  123 
U.  6.  623,  665,  31  L.  ed.  205,  211,  8  Sup. 
Ct.  Rep.  273;  Crowley  v.  Christensen,  137 
U.  S.  86,  89,  34  L.  ed.  620,  621,  11  Sup. 
Ct.  Rep.  13;  New  York  k  N.  E.  R.  Co.  v. 
Bristol,  161  U.  S.  556,  567,  38  L.  ed.  269, 
272,  14  Sup.  Ct.  Rep.  437;  Texas  ft  N.  O. 
R,  Co.  V.  Miller,  221  U.  S.  408,  414,  416, 
55  L.  ed.  789,  795,  796,  31  Sup.  Ct.  Rep. 
534.  And  the  enforcement  of  uncompen- 
sated obedience  to  a  r^^lation  established 
under  this  power  for  the  public  health  or 
safety  is  not  an  unconstitutional  taking  of 
ig  property  without  compensation  or  without 
•  due  process  of  law.  Chicago,  B.  k  Q.  R.  Co. 
V.  Chicago,  166  U.  S.  226,  255,  41  Lw  ed. 
979,  991,  17  Sup.  Ct.  Rep.  581;  New  Or- 
leans Gaslight  Co.  v.  Drainage  Commission, 
197  U.  S.  453,  462,  49  L.  ed.  631,  835,  25 
Sup.  Ct.  Rep.  471;  Chicago,  B.  &  Q.  R. 
Co.  V.  Illinois,  200  U.  S.  561,  591,  592,  50 
L.  ed.  696,  608,  609,  26  Sup.  Ct.  Rep.  341, 
4   Ann.   Cas.   1175. 

Of  course,  if  it  appear  that  the  regulation 
under  criticism  is  not  in  any  way  designed 
to  promote  the  health,  comfort,  safety,  or 
welfare  of  the  community,  or  that  the 
means  employed  have  no  real  and  substan- 
tial relation  to  the  avowed  or  ostensible 
purpose,  or  that  there  is  wanton  or  arbi- 


trary interference  with  private  rights,  the 
question  arises  whether  the  law-making 
body  has  exceeded  the  legitimate  bounds  of 
the  police  power. 

The  ordinances  now  In  question  must  be 
considered  in  view  not  only  of  the  charter 
and  property  rights  of  plaintiff  in  error,  but 
of  the  actual  situation  that  has  developed 
and  now  exists  in  Goidsboro,  with  the  con- 
sent and  long  acquiescence  of  plaintiff  in 
error  and  its  predecessors  in  interest.  A 
town  of  considerable  size  and  importance 
has  grown  up  along  the  line  of  the  railroad. 
The  strip  of  land  130  feet  in  width,  so  far 
as  it  is  not  occupied  by  the  railroad  tracks, 
for  many  years  has  been  and  still  is  used 
for  the  ordinary  purposes  of  a  street.  The 
supreme  court  of  North  Carolina  found,  up- 
on adequate  evidence,  that  it  is  the  main 
business  street  of  the  town,  frequently 
crowded  witii  pedestrians  and  vehicles;  and 
that  the  operation  of  trains  along  it,  not- 
withstanding tne  utmost  care  of  the  rail- 
road company,  tends  to  obstruct  the  cross- 
ings and  is  fraught  with  danger  to  life  and 
property.  There  are,  within  the  blocks 
covered  by  the  ordinances,  two  main  lines 
of  railway  besides  that  of  plaintiff  in  error. 
These,  of  course,  complicate  the  situation 
by  narrowing  the  spaces  available  for  ordi- 
nary travel  north  and  south  on  East  and 
West  Center  streets,  and  must  also  enhance 
the  dangers  at  the  crossings. 

It  is  very  properly  conceded  that  the  eom-A 
pany  may  be  required  to  limit  the  speedy 
of  its  trains,  and  to  have*flagmen  precede* 
them  to  warn  persons  of  their  approach; 
and  that  the  company  may  be  required  to 
change  its  grade  at  the  street  crossings. 
In  New  York  &  N.  E.  R.  Co.  v.  Bristol,  151 
U.  S.  556,  567,  38  L.  ed.  269,  272,  14  Sup. 
Ct.  Rep.  437,  this  court  sustained  a  Con- 
necticut statute  directed  to  the  extinction 
of  grade  crossings  as  a  menace  to  publie 
safety,  and  compelling  this  to  be  done  at 
the  expense  of  the  companies,  although  the 
grade  crossings  had  been  long  before  estab- 
lished under  legislative  authority.  In  Chi- 
cago, B.  k  Q.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  251,  41  L.  ed.  979,  989,  17  Sup.  Ct. 
Rep.  681,  it  was  held  that  when  the  city 
opened  a  new  street  across  the  railroad  it 
was  not  bound  to  take  and  pay  for  the 
fee  in  the  land,  but  only  to  make  compen- 
sation to  the  extent  that  the  value  of  the 
company's  right  to  use  the  land  for  railroad 
purposes  was  diminished  by  opening  the 
street  across  it;  and  that  the  company  was 
not  entitled  to  have  its  compensation  in- 
creased because  of  the  fact  that  in  order 
to  safeguard  the  crossing  it  would  there- 
after be  obliged  to  construct  gates,  and  a 
tower  for  operating  them,  plank  the  cross- 
ing, fill  in  between  the  rails,  and  incur  cer- 
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tain  annual  azpenses  for  depreeiatton,  main- 
tenance, employment  of  gatemen,  etc.  To 
the  same  effect  are  Wabaah  R.  Co.  t.  De- 
fiance, 167  U.  S.  88,  97,  42  L.  ed.  87,  91,  17 
Sup.  Ct.  Rep.  748;  Chicago,  B.  ft  Q.  R.  Co. 
▼.  Nebraska,  170  U.  S.  57,  75,  42  L.  ed.  948, 
964,  18  Sup.  Ct.  Rep.  513;  Northern  P.  R. 
Co.  ▼.  Minnesota,  208  U.  S.  583,  597,  52 
L.  ed.  630,  636,  28  Sup.  Ct.  Rep.  341;  Cin- 
cinnati, I.  &  W.  R.  Co.  y.  Connersville,  218 
U.  S.  336,  843,  54  L.  ed.  1060,  1064,  31 
Sup.  Ct.  Rep.  93,  20  Ann.  Cas.  1206;  Chi- 
cago, M.  &  St.  P.  R.  Co.  T.  Minneapolis, 
decided  this  day  [232  U.  8.  430,  58  L.  ed. 
— ,  84  Sup.  Ct  Rep.  400].  And  see  Grand 
Trunk  Western  R.  Co.  ▼.  South  Bend,  227 
U.  S.  544,  554,  57  L.  ed.  633,  639,  44  LJt.A. 
(N.S.)  405,  33  Sup.  Ct.  Rep.  303. 

But  manifestly  the  tracks  cannot  be 
brought  to  the  street  grade  at  the  crossings 
without  being  lowered  between  the  crossings 
as  well.  And  if  this  is  to  be  done,  it  fol- 
lows that  not  merely  the  tracks,  but  the 
surface  adjacent  to  the  tracks,  must  be 
made  to  conform  to  the  established  grade  of 
East  and  West  Center  streets  between  the 
erossing  streets;  or  else  the  street  will  be 
e  rendered  materially  less  convenient  for  pur- 
iP  poses  of  north -and-south  travel,* and  the 
drainage  will  be  materially  interfered  with ; 
or  at  least  the  municipal  authorities  might 
reasonably  so  determine.  The  establishment 
of  a  proper  syston  of  drainage  for  the  city 
in  the  interest  of  the  public  liealth  and 
general  welfare  is  an  object  that  legitimate- 
ly invokes  the  exercise  of  the  police  power. 
New  Orleans  Qas  Light  Co.  v.  Drainage 
Commission,  197  U.  S.  453,  460,  49  L.  ed. 
881,  834,  26  Sup.  Ct  Rep.  471. 

As  to  filling  in  between  the  rails,  else- 
where than  at  the  crossing  streets,  we  have 
to  do  not  merely  with  the  necessities  of 
drainage,  but  with  the  safety  of  persons 
crossing  the  railroad  tracks  midway  of  the 
respective  street  blocks.  The  power  of  the 
state  to  prescribe  precautions  with  respect 
to  the  running  of  railroad  trains  so  as  to 
guard  against  injuries  to  the  persons  or 
property  of  others  is  not  confined  to  the 
establishment  of  such  precautions  at  high- 
way crossings.  State  enactments  requiring 
railroad  corporations  to  maintain  fences 
and  cattle  guards  alongside  the  railroad 
have  been  repeatedly  sustained.  Missouri 
P.  R.  Co.  V.  Humes,  115  U.  S.  612,  522,  29 
L.  ed.  463,  466,  6  Sup.  Ct.  Rep.  110; 
Minneapolis  &  St.  L.  R.  Co.  v.  Beckwith, 
129  U.  8.  26,  34,  32  L.  ed.  586,  688,  9  Sup. 
Ct  Rep.  207;  Minneapolis  ft  St.  L.  R.  Co. 
T.  Emmons,  149  U.  S.  364,  366,  37  L.  ed. 
769,  771,  13  Sup.  Ct.  Rep.  870.  For  the 
purposes  of  the  argument  it  may  be  con- 
ceded that  no  person  has  the  right,  as 
against  the  railroad  company,  to  pass  over 
34  s.  C— 24. 


its  tracks  except  at  one  of  the  street  in- 
tersections; although  this  may  not  be  en- 
tirely clear.  But  unless  excluding  fences 
be  established  adjacent  to  the  railroad 
tracks  (and  this  is  not  proposed  nor  even 
suggested  as  feasible),  it  is  inevitable  that 
many  people,  with  or  without  right  (chil- 
dren of  tender  years,  among  others),  will 
cross  at  places  other  than  the  street  in- 
tersections; and  a  police  regulation  intend- 
ed to  prevent  injuries  to  persons  thus  cross- 
ing cannot  be  judicially  denounced  as  arbi- 
trary. Other  grounds  for  sustaining  §  6 
might  be  mentioned;  but  we  need  not 
further  particularize. 

There  remain  only  the  limitation  of  car 
shifting  and  the  prohibition  of  the  standing  S 
of  cars  upon  East  and  West*Center  streets? 
in  the  four  blocks  that  lie  between  Spruce 
and  Ash  streets,  in  the  heart  of  the  city. 
As  already  pointed  out,  the  state  court  con- 
strued "shifting"  as  applying  only  to  the 
"cutting  out  and  putting  in"  of  cars  in 
the  making  up  of  trains.  This  operation 
is  not  to  be  performed  within  the  four 
blocks  specified  except  during  two  hours  in 
the  morning  and  two  hours  in  the  after- 
noon of  each  day.  The  time  limits  were 
evidently  adopted  with  regard  to  the  neces- 
sities of  the  industries  that  are  located 
along  the  railroad,  and  at  the  same  time 
with  a  view  to  the  necessities  of  general 
travel  upon  the  streets.  It  was  complained 
that  the  time  allowed  for  shifting  is  ina^ 
quate;  but  there  is  nothing  in  the  proof  on 
this  subject  to  overthrow  the  finding  of  the 
court  that  the  ordinance  is  a  reasonable  ex- 
ercise of  the  police  power. 

The  prohibition  against  the  standing  of 
cars  for  a  longer  period  than  five  minutes 
within  the  same  four  blocks  is  intended  to 
prevent  the  loading  and  unloading  of  cars 
in  the  street,  with  the  attendant  use  of 
wagons  and  drays  for  the  purpose.  In  view 
of  the  obstruction  to  street  travel  that  is 
naturally  incident  to  such  operations,  the 
prohibition  cannot  be  deemed  wholly  un- 
reasonable. In  effect  it  prevents  ordinary 
travel  upon  the  street  from  being  thus  ob- 
structed, and  requires  that  the  loading  and 
unloading  of  cars  shall  be  done  at  the  regu- 
lar freight  terminals. 

The  regulations  in  question  are  thus 
found  to  be  fairly  designed  to  promote  the 
public  health,  safety,  and  welfare;  the 
measures  adopted  appear  to  be  reasonably 
suited  to  the  purposes  they  are  intended  to 
accomplish;  and  we  are  unable  to  say  that 
there  is  any  unnecessary  interference  with 
the  operations  of  the  railroad,  or  with  the 
property  rights  of  plaintiff  in  error.  There- 
fore, no  violation  of  the  "contract"  or  "due 
process"  clauses  is  shown. 

Judgment  affirmed. 
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<232  U.  S.  671) 

JACOB  WEINMAN  and  Joseph  Banwtt, 
and  Ivan  GruxiBfeld  and  M.  W.  Flournoy, 
Their  Sureties,  Plffs.  in  Err., 

T. 

EICHARD  DE  PALMA  and  Bernard  Ruppe. 

I^NDLOBD  AND  TENANT  (S  142*)— DlSTUBB- 

ANCE  OF  Tenant' 8  Possession— Liabil- 
ity OF  Landlord — Joint  Tobt  Feasobs. 

1.  A  contract  between  the  owner  of  de- 
mised premises  and  an  adjoining  owner  for 
the  construction  of  a  party  wall,  which  can- 
not be  carried  out  according  to  its  terms 
without  entry  upon  the  demised  premises 
And  an  undermining  of  the  tenant's  wall, 
is  evidential  of  the  landlord's  command  or 
approval  of  the  trespass  upon  the  tenant's 
possession,  committed  by  the  adjoining 
owner  or  his  servants  in  the  performance 
of  the  contract,  so  as  to  render  the  land- 
lord liable  severally  or  jointly  with  the  ad- 
joining owner  in  an  action  by  the  tenant  for 
the  resulting  damage. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  fi9  609-515 ;    Dec.  Dig.  S  142.*] 

Landlord  and  Tenant  (8  142*)— Disturb- 
ance OF  Tenant's  Possession  —  Dam- 
ages—Future  Profits. 

2.  Loss  of  future  profits  (these  being  rea- 
sonably certain  and  proved  with  reasonable 
exactitude)    forms    a 

consideration  in  awarding  compensatory 
damages  for  a  trespass  resulting  m  the  de- 
struction of  a  building,  with  consequent 
interruption  of  a  going  business. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S8  509-615 ;    Dec.  Dig.  S  141*] 

Master  and  Servant  (S  318*)— Liabilitt 
of  Master  to  Third  Person— Independ- 
ent Contractor. 

8.  A  general  contractor  engaged  in  build- 
ing a  party  wall  under  the  direction  of  an 
agent  of  one  of  the  adjoining  owners  is 
not  an  independent  contractor,  for  whose 
negligence  the  owners  would  not  be  respon- 
sible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1257,  1258;  Dec  Dig.  I  SIS.*] 

Master  and  Servant  (|  319*)— Liabilztt 
of  Master  to  Third  Person— Independ- 
ent Contractor. 

4.  The  doctrine  which  relieves  the  owner 
from  liability  for  negligence  of  an  independ- 
ent contractor  does  not  apply  where  the 
work  that  the  contractor  is  to  do  of  itself 
amounts  to  a  nuisance,  or  necessarily  oper- 
ates to  injure  or  destroy  the  property  of  a 
third  person. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  1259-1260 ;   Dec.  Dig.  {  819.*] 


OOK.  ISMM^ 


See  same  caae  below,  flni  appeal,  13  N. 
M.  226|  82  Pac.  360;  seooad  appeal,  15  N. 
M.  08,  24  L.ILA.(NJ3.)  423,  103  Pac.  782; 
third  appeal,  10  N.  M.  302,  121  Pac.  38. 

The  facts  are  stated  in  the  opinion. 

Mr.  Neil!  B.  Field  for  plaintiffs  in  error. 

Messrs.  Franois  B.  Wood,  Owen  N.  Mar- 
ron,  and  A.  B.  MoMillen  for  defendants  ia 
error. 


[No.  173.] 

Argued  January  20,  Id  14.    Decided  Febru- 
ary 24, 1014. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which,  on  a  third  appeal,  affirmed, 
with  a  slis^ht  modification,  a  judgment  of 
the  District  Court  of  Bernalillo  County,  in 
that  territory,  in  favor  of  plaintiffs  in  a 
negligence  suit.     Affirmed. 


01 
& 

*  Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

In  November,  1001,  Weinman,  one  of  the 
plaintiffs  in  error,  being  the  owner  of  a 
building  and  lot  of  land  in  Albuquerque, 
New  Mexico,  leased  them  to  defendants  in 
error  for  a  term  of  two  years,  to  commence 
in  December,  following.  They  entered  into 
possession,  and  oecupied  and  used  the  build- 
ing in  their  business  of  prescription  and 
retail  dniggiste.  Plaintiff  in  error  Bameit 
was  the  owner  of  an  adjoining  lot  and 
building.  Some  time  in  May  or  June, 
1002,  while  the  Weinman  building  was  oc- 
cupied by  defendants  in  error,  Bamett  took 
down  and  removed  his  building,  including 

pr^peV'el^T'for    **  ^^  adjwent  to  the  Weidman  build- 
^AiJi,    ^».«.<>«iao4^«v    ing.    The  east  wall  of  the  latter  was  an 

old  adobe  wall  that  stood  close  to,  but  per- 
haps a  few  inches  away  from,  the  easterly 
boundary  line  of  the  lot     In  May,  1002, 
Weinman    and    Bamett    entered    into    an  ^ 
agreement  in  writing,  whereby  Bamett  was  ^ 
to  construct  a  party  wall,*  to  stand   one  * 
half  of  its  full  thiclmess  upon  each  lot; 
the  footing  course  to  be  40  inches  wide;  the 
foundation  wall  to  be  18  inches  thick  from 
the  top  of  the  footing  to  its  full  height, 
where  it  was  to  receive  the  first  floor  joints; 
the  wall  above  that  to  be  of  less  thickness. 
It  was  stipulated  that  Bamett  should  be 
permitted  to  take  down  any  part  of  the 
east   wall   of    the   Weinman    building   as 
might  be  necessary  in  order  to  locate  the 
new  wall  centrally  over  the  ^property  line, 
and  if,  through  his  fault,  damage  should  be 
done  to  the  Weinman  building,  he  was  to 
make  it  good.     In  the  execution  of  this 
agreement,  it  was  necessary  to  undermine 
the  east  wall  of   the   Weinman   building. 
Bamett    made    an    agreement    with    one 
Grande,  a  general  contractor,  by  which  the 
latter  was  to  do  the  excavation  and  stone 
work  according  to  plans  and  specifications, 
and  as  directed  by  La  Driere,  a  superintend- 
ent who  was  in  Bamett's  employ.    Qrande 
proceeded  under  La  Driere^s   direction  to 
do  the  work.    It  would  seem  that  the  pur- 
pose was  to  excavate  for  the  party  wall  in 
sections,  so  that  support  for  the  Weinman 
building  should  not  at  any  time  be  entirely 
lacking.     On  or  about  June  30th,  the  eon* 
tractor  having  excavated  for  a  spsce  about 
6  feet  in  length  along  the  line  between  the 
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two  lots  at  the  northeast  comer  of  the 
Weinman  building,  and  extending  under  the 
east  wall  of  that  building  for  approximate- 
ly 12  inches,  the  wall  fell,  damaging  the 
stodc-in-trade  and  fixtures  of  defendants  in 
error,  and  rendering  the  building  unten- 
antable. They  removed  what  remained  of 
their  stock  and  fixtures  to  another  and 
less  desirable  location,  and  carried  on  their 
business  there,  up  to  the  time  their  lease 
of  the  Weinman  lot  and  building  would 
have  expired  by  its  terms.  After  the  wall 
fell,  Weinman  made  demand  for  the  rent 
payable  by  the  lease  for  the  month  of  July, 
1902,  and,  defendants  in  error  having  re- 
fused to  pay  it,  Weinman  took  possession. 
H  Defendants  in  error  brought  suit  against 
IP  both  Weinman^and  Bamett  in  the  district 
court  of  one  of  the  counties  of  the  then  ter- 
ritory of  New  Mexico.  The  action  was  in 
the  nature  of  an  action  of  trespass,  and 
damages  were  claimed  for  the  destruction 
of  parts  and  injury  to  other  parts  of  the 
stock-in-trade  and  fixtures,  for  the  being 
compelled  to  remove  to  a  less  favorable  lo- 
cation at  considerable  expense,  and  for  the 
loss  of  profits  in  the  business.  (There  was 
also  a  claim  of  damages  for  eviction  and 
the  loss  of  the  leasehold,  bL:t  this  was  after- 
wards abandoned.) 

Answers  were  filed,  and  there  were  sub- 
sequent amendments  to  the  pleadings,  but 
it  is  not  necessary  to  recite  them. 

The  action  has  been  at  least  three  times 
tried  by  jury,  and  three  times  reviewed  by 
the  supreme  court  of  New  Mexico.  Upon 
the  first  trial  a  verdict  was  directed  in 
favor  of  defendants,  and  the  supreme  court 
reversed  the  judgment  and  remanded  the 
cause  for  a  new  trial.  13  N.  M.  226,  82 
Pac.  360.  The  second  trial  resulted  in  a 
verdict  and  judgment  for  plaintiffs,  which 
was  reversed  because  compensation  for  loss 
of  profits  and  for  goods  injured  was  in- 
eluded  without  sufiicient  evidence  to  sus- 
tain this  part  of  the  recovery.  16  N.  M.  68, 
24  L.R.A.(NJ3.)  423;  103  Pac.  782.  At 
the  last  trial,  the  proof  was  to  some  extent 
supplemented,  and  there  was  a  judgment  in 
favor  of  plaintiffs  for  $7,738,  based  upon 
the  verdict  of  a  jury  for  that  amount.  On 
appeal,  the  supreme  court  found  error 
only  with  respect  to  the  proof  as  to  dam- 
aged goods,  and  required  plaintiffs  to  elect 
whether  they  would  file  a  remittitur  of 
$770  on  this  account,  or  submit  to  a  new 
trial.  16  N.  M.  302,  121  Pac.  38.  They 
chose  the  former  alternative,  and  the  judg- 
ment was  affirmed  for  the  reduced  amount. 
The  present  writ  of  error  was  then  sued 
out. 

The  record  is  voluminous.  In  the  terri- 
torial supreme  court,  105  assignments  of 
error  were  filed  in  behalf  of  Barnett  and 


I  68  in  behalf  of  Weinman.     In  this  court  ift 
!  the  assignments  of  error  are  110  in  number,  a 
We  shall  make  no^effort  to  deal  with  them  * 
in   detail.     The   points   that   seem   to  re- 
quire mention  are  the  following: 

We  agree  with  the  supreme  court  of  New 
Mexico  that  where  the  owner  of  demised 
premises  makes  a  contract  with  an  adjoin- 
ing owner  for  the  construction  of  a  party 
wall,  which  contract  cannot  be  carried  out 
according  to  its  terms  without  entry  upon 
the  demised  premises  and  an  undermining 
of  the  tenant's  wall,  and  the  adjoining 
owner  or  his  servants,  in  the  performaneo 
of  the  contract,  do  commit  such  a  trespasa 
upon  the  tenant's  possession  and  undermino 
the  wall,  the  contract  is  evidential  of  • 
command  or  approval  of  the  trespass  by  the 
landlord,  such  as  to  render  him  liablo 
severally,  or  jointly  with  the  adjoining 
owner,  in  an  action  by  the  tenant  for  the 
resulting  damages.  Lovejoy  v.  Murray,  $ 
Wall,  1,  9,  18  L.  ed.  129,  131  Northern 
Trust  Co.  T.  Pahner,  171  111.  383,  388,  41^ 
N.  E.  553;  (Collins  v.  Lewis,  63  Minn.  78^ 
83,  19  L.R.A.  822,  54  N.  W.  1066;  Snow 
V.  Pulitizer,  142  N.  Y.  263,  268,  86  N.  IL 
1059. 

In  our  opinion,  the  court  correctly  held 
that  where  a  trespass  results  in  the  de- 
struction of  a  building,  with  consequent  in- 
terruption of  a  going  business,  the  loss  of 
future  profits  (these  being  reasonably  cer- 
tain and  proved  with  reasonable  exactitude) 
forms  a  proper  element  for  consideration 
in  awarding  compensatory  damages.  Al- 
lison V.  Chandler,  11  Mich.  543,  550;  Schilo 
V.  Brokhahus,  80  K.  Y.  614,  620;  Snow  v. 
Pulitizer,  142  N.  Y.  263,  270,  36  N.  E. 
1059;  Chapman  v.  Kirby,  49  III  211,  219; 
Terre  Haute  v.  Hudnut,  112  Ind.  542,  552^ 
18  N.  E.  686;  National  Fibre  Board  Co. 
V.  Lewiston  4t  A.  Electric  Light  Co.  95 
Me.  318,  327,  49  Atl.  1075.  And  see  Anvil 
Min.  Co.  V.  Humble,  153  U.  S.  540,  549,  38 
L.  ed.  814,  817,  14  Sup,  Ct.  Rep.  876;  la 
Mor.  Min.  Rep.  98;  Brown  v.  Honiss,  74 
N.  J.  L.  501,  514,  68  Atl.  150. 

We  agree  also  with  the  court  below  that 
upon  the  last  trial  there  was  legitimate 
evidence  upon  which  to  base  an  allowance 
of  damages  for  loss  of  profits,  and  no  sub- 
stantial error  in  the  rulings  on  evidence  or 
in  the  instructions  to  the  jury  upon  the 
subject.  ^ 

It  is  contended  that  plaintiffs  in  error  g 
are  not  responsible*  for  what  was  done  by  • 
Grande  in  building  the  party  wall  because 
he  was  an  independent  contractor. 

But  the  evidence  showed  that  he  was  re- 
quired to  follow  the  instructions  of  La 
Driere,  who  was  Bamett's  agent,  and  that 
La  Driere  was  in  fact  in  charge  of  the 
work.     For   this   reason   it   was   properly 
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held  that  Qrande  was  not  an  independent 
contractor.  New  Orleans,  M.  k  C.  R.  Co. 
T.  Banning,  16  Wall.  049,  657,  21  L.  ed. 
220,  223,  7  Am.  Neg.  Cas.  309;  Singer 
Mfg.  Co.  V.  Rahn,  132  U.  S»  518,  523,  33 
L.  ed.  440,  442,  10  Sup.  Ct.  Rep.  175. 

Nor  does  the  "independent  contractor" 
doctrine  apply  where  the  work  that  the 
contractor  is  to  do  of  itself  amounts  to  a 
nuisance  or  necessarily  operates  to  injure 
or  destroy  the  property  of  plaintiff.  Chi- 
cago Y.  Robbins,  2  Black,  418,  420,  17  L. 
ed.  298,  303;  Robbins  ▼.  Chicago^  4  Wall. 
«57,  678,  18  L.  ed.  427,  432. 

The  other  points  that  are  raised  have 
been  examined,  and  we  find  no  material 
error.  They  have  been  sufficiently  discussed 
in  the  court  below,  and  require  no  particu- 
lar mention  here. 

Judgment  affirmed. 


(233  U.  8.  171) 

OHIO  TAX  CASES. 

OHIO   RIVER    k   WESTERN    RAILWAY 

COMPANY,   Appt., 

▼. 

ROBERT  M.  DITTEY,  Frank  E.  Munn,  and 
Christian  Pabst,  as  the  Tax  Commission 
of  Ohio,  and  the  Tax  Commission  of  Ohio. 
(No.   642). 

BiARfETTA,  COLUMBUS,  k  CLEVELAND 
RAILROAD  COMPANY,  Appt., 

▼. 

DAVID  8.  CREAMER,  Treasurer  of  State  of 
the  State  of  Ohio;  Edward  M.  Fulling- 
ton,  Auditor  of  State  of  the  State  of 
Ohio;  Timothy  S.  Hogan,  Attorney  Gen- 
eral of  the  State  of  Ohio;  Robert  M.  Dit- 
tey,  Frank  E.  Munn,  and  Christian  Pabst, 
as  the  Tax  Commission  of  Ohio,  and  the 
Tax  Commission  of  Ohio.     (No.  643). 

Taxation  (§  56*)— Excessive  Tax  —  Con- 
fiscation—Pbivilege  Tax. 

1.  A  law  imposing  a  tax  upon  privile^res 

and    franchises    is    not    repugnant   to    the 

Ohio  Constitution  as  being  confiscatory  and 

oppressive  merely  because  in  isolated  cases 

such  law  may  impose  a  hardship. 

[Ed.    Note.— For    other    cases,    see    Taxation. 
Dea  Dig.  S  56.*] 

Constitutional  Law  (§  2&3*)— Taxation 
(§  5G»)— Excessive  Tax— Dub  Process 
OF  Law— Privilege  Tax. 

2.  Railway  franchises  cannot  be  said  to 
be  valueless,  so  as  to  make  the  tax  imposed 
by  102  Ohio  Laws,  224,  upon  gross  earn- 
ings, invalid  as  confiscatory  and  taking 
property  without  due  process  of  law,  mere- 
ly because  the  present  earnings  of  the  rail- 
ways are  not  sufficient  to  pay  more  than 
can  be  derived  from  legitimate  high  grade 
investment  securities  readily  available  on 
the  market,  or  may  even  not  be  sufficient 
to  pay  operating  expenses. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  SS  891.  892,  904-906;    Dec  Dig.  S 
;•   Taxation,  Dec.  Dig.  8  56.*] 


Constitutional  Law  (I  229*)— Taxatioh 
(S  42«)—Unifobmitt— Equal  Protection 
OP  THE  Laws— DiscBiMi nation— Excise 
Tax— Classification. 

3.  Railway  companies  doing  business  in 
the  state  are  not  arbitrarily  discriminated 
against,    contrary    to   the    uniformity   and 

I  equality  provisions  of  the  Ohio  Constitu- 
I  tion,  or  the  equal  protection  of  the  laws 
clause  of  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  by  the 
excise  tax  imposed  upon  gross  earnings  by 
102  Ohio  Laws,  224,  because  it  does  not  in- 
clude all  other  public  utilities  carrying  on 
business  within  the  state,  or  because  thosa 
public  utilities  which  it  does  include  are  not 
all  taxed  at  the  same  rate. 

DOd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  fi  685 ;  Dee.  Dig.  9  229 ;«  Taxa- 
tion, Cent.  Dig.  fifi  90-96 ;    Dec.  Dig.  t  42.*] 

CoMMEROK  (I  70*)— State  Taxation— Rail- 
way Eabninos. 

4.  An  intention  to  tax  the  receipts  from 
foreign  commerce  will  not  be  imputed  by 
the  Federal  courts  to  the  Ohio  legislature 
when  enacting  102  Ohio  Laws,  224,  imposing 
an  excise  tax  upon  the  gross  receipts  of 
railway  companies,  because  such  commerce 
is  not  azpresslv  excepted  by  the  provisions 
of  |§  83,  88,  which  provide  for  ascertaining 
the  railway  earnings  "from  whatever  source 
derived,  for  business  done  within  thiq  state, 
excluding  therefrom  all  earnings  derived 
wholly  from  interstate  business,  or  busi- 
ness done  for  the  Federal  government,"  in 
view  of  the  intent  indicated  in  §  97,  to 
take  into  consideration,  for  the  purpose  of 
measuring  the  tax,  only  the  earnings  upon 
intrastate  business,  and  of  the  absence  of 
any  decision  of  the  Ohio  courts  calling  for 
a  difTerent  construction. 

TEd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  8  114 ;   Dec.  Dig.  8  70.«] 

Coif  MEBCB  (I  70*)— State  Taxation— Gross 

Railway  Receipts. 

6.  Amending  a  state  law  imposing  an 
excise  tax  on  gross  railway  earnings  so  as 
to  exclude  interstate  earnings  from  the  com- 
putation, while  making  a  corresponding 
increase  in  the  tax  decimal,  is  not  of  itself 
sufficient  evidence  of  an  unlawful  effort  to 
burden  a  privilege  that  is  not  a  proper  sub- 
ject of  state  taxation. 

[Ed.  Note.— For  other  cases,  see  Conunerce. 
Cent.  Dig.  8  114 ;    Dec.  Dig.  8  70.*] 

Taxation  (S  47*)- Unifobmitt  —  Dottble 
Taxation. 

6.  The  exaction  from  railway  companies 
by  102  Ohio  Laws,  224,  of  an  excise  tax  of 
4  per  cent  on  their  gross  intrastate  earn- 
ings in  addition  to  the  taxation  of  their 
property  is  not  lacking  in  the  uniformity 
required  by  the  state  Constitution,  as  being 
double  taxation. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  88  104-114 ;   Deo.  Dig.  8  47.»] 

Constitutional  Law  ((  46*)- Determina- 
tion OF  Constitutional  Questions  — 
Necessity. 

7.  The  possible  unconstitutionality  of  the 
penalties  imposed  by  102  Ohio  Laws,  224, 
for  withholding  the  excise  tax  levied  by 
that  statute  upon  gross  railway  earnings, 
will  not  be  considered  in  actions  which 
do  not  Involve  any  present  attempt  to  en- 
force such  penalties,— especially  in  view  of 
the  declaration  of  |  160  as  to  uie  severabil- 
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ttj  of  the  Tariout  sectioiu  and  parte  of 
tiona  of  that  act. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  H  4S-46 ;   Dec.  Diff.  |  4«.«] 

[Nob.  642  and  643.] 

Argaed   January    7,    1914.     Decided    Feb- 
ruary 24,  1914. 

TWO  APPEALS  from  the  District  Court 
of  the  United  States  for  the  Sonthem 
District  of  Ohio  to  review  decrees  refusing 
io  enjoin  the  collection  of  an  excise  tax 
«pon  gross  railway  earnings.     Affirmed. 
See  same  case  below,  203  Fed.  £37. 


10 


^     Statement  by  Mr.  Justice  Pitney: 


*  These  suits  were  brought  in  the  United 
States  district  court  for  the  soutiiem  dis- 
trict of  Ohio  (eastern  diyision)  by  appel- 
lants, which  are  Ohio  railroad  corporations, 
to  enjoin  the  certification  and  collection  by 
■appellees  of  a  tax  which  the  state  was  seek- 
ing to  enforce  upon  the  privil^e  of  carry- 
ing on  business  in  that  state.  This  tax 
eppellants  claimed  to  be  in  violation  of  the 
due  process  and  equal  protection  clauses  of 
the  14th  Amendment,  and  of  the  commerce 
clause  of  the  Federal  Constitution,  and  also 
of  the  preamble  and  Article  1,  |§  2  and  19 
ef  the  Ohio  Constitution. 

A  restraining  order  was  allowed  by  the 
district  court,  and  afterwards  appellants' 
motions  for  temporary  injunctions  came  on 
for  hearing  before  three  judges,  of  whom 
one  was  a  circuit  judge,  pursuant  to  |  266 
of  the  Judicial  Code  (36  Stat,  at  L.  1162, 
chap.  231,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  236),  which  went  into  effect  shortly  after 
the  bills  were  filed.  The  two  cases  were 
argued  and  considered  together,  upon  the 
facts  averred  in  the  bills,  which  were,  for 
the  purposes  of  the  motions,  conceded  to  be 
true  by  appellees,  and,  after  consideration, 
the  temporary  injunctions  were  refused. 
203  Fed.  537. 

Appellants  come  direct  to  this  court,  un- 
der the  same  section  of  the  Code. 

The  tax  law  in  question,  the  validity  of 
which  is  attacked  generally,  and  also  spe- 
cially In  its  application  to  appellants,  was 
enacted  in  its  present  form  May  31,  1011. 
102  Ohio  Laws,  224. 

It  created  a  tax  commission,  with  defined 

powers,  and  prescribed  various  taxes,  some 

upon  property  and  others  upon  franchises 

^and  privileges,  with  sundry  provisions^  penal 

gand  otherwise,   for  the   collection   thereof. 

^  Some  of  Hhese  taxes  were  new  in  Ohio  law, 

others   were  carried  over  from  previously 

existing  statutes. 

The  tax  here  in  question  is  limited  in  its 
operation  to  certain  lines  of  quasi  public 
business,  specifically  named  In  the  act  and 


therein  referred  to  as  "public  utilities,"  in* 
eluding  railroads. 

As  applied  to  railroads,  the  act  requires 
the  filing  with  the  tax  commission,  by  each 
railroad  doing  business  in  the  state,  of  a 
statement,  on  or  before  September  1,  setting 
forth,  among  other  things,  its  "entire  gross 
earnings,  including  all  sums  earned  or 
charged,  whether  actually  received  or  not» 
for  the  year  ending  on  the  30th  day  of 
June  next  preceding,  from  whatever  source 
derived,  for  business  done  within  this  state, 
excluding  therefrom  all  earnings  derived 
wholly  from  interstate  business  or  business 
done  for  the  Federal  government.  Such 
statement  shall  also  contain  the  total  gross 
earnings  of  such  company  for  such  period  in 
this  state  from  business  done  within  this 
state."  Sections  81  and  83  of  act;  |S  6470 
and  6472,  Gener»l  Code  of  Ohio. 

It  is  further  provided  that  on  the  first 
Monday  of  October  the  commission  "shall 
ascertain  and  determine  the  gross  earnings 
as  herein  provided,  of  each  railroad  com- 
pany whose  line  is  wholly  or  partially  with- 
in this  state,  for  the  year  ending  on  the 
30th  day  of  June  next  preceding,  excluding 
therefrom  all  earnings  derived  wholly  from 
interstate  business  or  business  done  for  the 
Federal  government  The  amount  so  as- 
certained by  the  commission  shall  be  the 
gross  earnings  of  such  railroad  company  for 
such  year."  Section  88  of  act;  §  6477, 
Gen.  Code. 

The  act  further  provides  that  on  the  first 
Monday  of  November  the  commission  shall 
certify  to  the  auditor  of  state  the  amount  of 
the  "gross  earnings  so  determined"   (§  93 
of  act;  I  6482,  Gen.  Code),  and  that— "in ^ 
the   month   of   November,   the   auditor   ofg 
state  shall  charge  for^collection,  from  each* 
railroad  company,  a  sum  in  the  nature  of 
an  excise  tax,  for  the  privilege  of  carrying 
on  its  intrastate  business,  to  be  computed 
on  the  amount  so  fixed  and  reported  to  him 
by  the  commission,  as  the  gross  earnings  of 
such  company  on  its  intrastate  business  for 
the  year    ...    by  taking  4  per  cent  of 
all  such  gross  earnings."    Section  97  of  act; 
§   5486,   Gkn.   Code.     The  tax   is  imposed 
equally  and  alike  on  corporations,  partner- 
ships, and  individuals.    Section  39  of  act; 
§  5415,  Gen.  Code. 

Messrs.  Robert  J.  King  and  F.  A.  Dur- 
ban for  appellants. 

Messrs.  Frank  Davis,  Jr.,  Clarence  D. 
liAylin,  and  Mr.  Timothy  S.  Hogan,  At- 
torney General  of  Ohio,  for  appellees.  « 

Mr.   Justice   Pitney,   after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

These  two  cases  depend  upon  practically 


•For  other  ossee  see  same  toplo  4k  8  mumbbb  la  Dee.  ft  Am.  Diss.  1907  to  dau,  ft  Rep'r  Indexes 


374 


S4  SUPBEMS  OOJJAT  BBPORTER. 


Oct.  Tebic 


identical  facts,  and  present  the  same  ques- 
tions of  law. 

The  Federal  jurisdiction  arose  because  of 

the  Federal  questions  presented  in  the  rec- 

i^ord,  and  did  not  depend  upon  diversity  of 

g citizenship;    and  it  extends,  of  course,  to 

•  the  determination  of  all  the  questions  pre- 
sented, irrespective  of  the  disposition  that 
may  be  made  of  the  Federal  questions. 
Siler  ▼.  Louisrille  &  N.  R.  Co.  213  U.  6. 
175,  191,  63  L.  ed.  763,  767,  29  Sup.  Ct. 
Rep.  451;  Michigan  G.  R.  Co.  ▼.  Vreeland, 
227  U.  8.  59,  63,  57  L.  ed.  417,  419,  83  Sup. 
Ct.  Rep.  192. 

The  right  to  invoke  the  equity  jurisdic- 
tion is  clear;  for  the  act  specifically  makes 
the  tax  a  lien  upon  the  real  estate  of  ap- 
pellants, from  the  cloud  of  which  they 
sought  to  free  it  by  the  bringing  of  these 
actions  (S  117  of  act;  §  6606,  Gen.  Code) ; 
and  the  bills  alleged  threatened  irreparable 
injury  through  the  enforcement  of  the  pen- 
alties and  coercive  features  of  the  act. 
Shelton  v.  Piatt,  139  U.  8.  691,  698,  36  L. 
ed.  273,  277,  11  Sup.  Ct.  Rep.  646;  Ex 
parte  Young,  209  U.  8. 128,  62  L.  ed.  714, 18 
L.RJL.(NJ3.)  932,  28  Sup.  Ct.  Rep.  441,  14 
Ann.  Cas.  764. 

The  following  are  the  questions  to  be 
disposed  of: 

First,  it  is  insisted  by  appellants  that 
under  the  state  Constitution,  as  construed 
by  the  Ohio  supreme  court  in  Southern  Gum 
Co.  V.  Laylin,  66  Ohio  St.  678,  64  N.  E.  664, 
the  legislature  is  without  power  to  impose 
a  privilege  tax  which  is  in  excess  of  the 
value  of  the  privilege;  that  the  admitted 
facts  show  the  present  tax  upon  appellants 
respectively  to  be  in  excess  of  such  value; 
and  that  therefore  as  to  them  its  exaction 
violates  the  state  Constitution,  and  amounts 
to  confiscation,  and  a  taking  of  property 
without  due  process  of  law. 

As  to  the  facts  upon  which  this  conten- 
tion is  based,  the  bill  of  complaint  of  the 
Marietta,  Columbus,  &  Cleveland  Railroad 
Company  shows  that  the  tax  charged 
against  it  for  the  year  1911  amounts  to 
92,301.24;  that  the  capital  of  the  company 
is  all,  or  practically  all,  invested  in  its 
railroad;  that  this  investment  was  and  is 
a  reasonable  and  proper  one;  that  due  care 
and  prudence  have  been  used  in  the  con- 
struction, maintenance,  and  operation  of 
the  property  and  the  conduct  of  the  busi- 
ness; that  the  greatest  economy  has  been 
and  is  being  practised  in  the  effort  to  make 
o^the  railroad  yield  a  fair  return  upon  the 
g investment;  but  that,  notwithstanding  these 

*  efforts,  it  has*never  been  able  to  earn,  and 
is  now  able  to  earn,  from  interstate  or  in- 
trastate business,  or  both  combined,  after 
paying  necessary  and  proper  expenses,  in- 
cluding taxes  other  than  the  excise  tax,  a 


return  on  the  investment  in  its  railroad,  or 
on  the  value  thereof,  equal  to  the  current 
rate  of  return  on  legitimate  high-grade  in- 
vestments at  all  times  readily  available  in 
the  market;  nor  have  its  intrastate  earn- 
ings, after  deducting  operating  expenses 
properly  attributable  thereto,  been  sufficient 
to  yield  a  return  on  that  portion  of  its 
investment  properly  attributable  to  intra- 
state operations,  equal  to  the  current  rata 
of  return  on  l^tinuite  high-grade  invest- 
ments; that»  on  the  contrary,  the  gross 
earnings  have  not  been  and  are  not  sufficient 
to  pay  actual  operating  expenses,  and  that 
this  condition  will  continue  to  exist  during 
the  year  which  the  excise  tax  is  intended  to 
cover. 

The  bill  of  complaint  of  the  Ohio  River  ft. 
Western  Railway  Company  contains  limilar 
averments,  except  as  to  its  inability  to  pay 
actual  operating  expenses.   Its  tax  amount*- 
to  96,668.60. 

The  case  referred  toy  Southern  Gum  Co.  v. 
Laylin,  supra,  dealt  with  an  act  of  ApriV 
11,  1902,  known  as  the  Willis  law.     The- 
court  held  it  to  be  an  excise  or  franchise- 
tax,  not  a  property  tax,  and  therefore  not 
subject  to  the  express  limitations  imposed 
by  the  state  Constitution  upon  taxes  of  the- 
latter  kind,  but  only  to  such  limitations  as 
were  to  be  implied  from  certain  other  pro- 
visions of  the  Constitution,  respecting  which 
the  court  said  (p.  694) : 

"The  Constitution  was  established  to  'pro- 
mote our  common  welfare.'  Preamble  to 
the  Constitution.  Government  is  instituted 
for  the  equal  protection  and  benefit  of  the 
people.  Section  2  of  the  Bill  of  Rights. 
Private  property  shall  ever  be  held  invio- 
late, but  subservient  to  the  public  welfare. 
Section  19  of  the  Bill  of  Rights.  These 
provisions  of  the  Constitution  are  implied 
limitations  upon  the  power  of  taxation  of®] 
privil^es^and  franchises,  and  limit  such*' 
taxation  to  the  reasonable  value  of  the 
privilege  or  franchise  conferred  originally, 
or  to  its  continued  value  from  year  to  year. 
Ashley  v.  Ryan,  49  Ohio  St.  504,  31  N.  E. 
721;  State  ex  rel.  Schwartz  v.  Ferris,  63 
Ohio  St.  314,  30  L.R.A.  218,  41  K.  E.  679; 
and  Hagerty  v.  State,  56  Ohio  St.  613,  46  N. 
E.  1046,  are  examples  of  taxing  the  privilege 
or  franchise  conferred;  while  Western  U. 
Teleg.  Co.  v.  Mayer,  28  Ohio  St.  621,  and 
Adams  Exp.  Co.  v.  State,  66  Ohio  St. 
69,  44  N.  E.  506,  are  examples  of  taxing 
the  continued  value  of  the  existing  privil^e 
or  franchise  from  year  to  year.  These  limi- 
tations prevent  confiscation  and  oppression- 
under  the  guise  of  taxation,  and  the  power 
of  such  taxation  cannot  extend  beyond  what 
is  for  the  common  or  public  welfare,  and' 
the  equal  protection  and  benefit  of  the  peo- 
ple; but  the  ascertaining  and  fixing  of  suefa- 
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'▼alues  rests  largely  In  tbe  general  assembly^ 
•but  finally  in  the  courtB." 

This  proposition  is  carried  into  the  sylla- 
4>us,  which,  under  the  rules  of  practice  of 
the  supreme  court,  is  to  be  prepared  by  the 
judge  assigned  to  prepare  the  opinion,  is 
to  be  confined  to  the  points  of  law  arising 
from  the  facts  of  the  cause  that  have  been 
determined  by  the  court,  is  to  be  submitted 
-to  the  judges  concurring  therein  for  reviaal 
vbefore  its  publication,  and  is  to  be  inserted 
-4n  the  book  of  reports. 

An   examination   of   the  state  decisions 
^ited  in  the  Laylin  Case,  with  others  re- 
-ferred  to  in  the  opinion  of  the  district  oonrt 
and  in  the  briefs  of  counsel,  eonvinces  ns 
-that  the  district  court  was  correct  in  its 
•conclusion  that  the  state  court»  in  the  Lay- 
lin Case,  dealt  with  a  general  law  and  its 
-operation    on    all    corporations    of    giyen 
•classes  throughout  the  state,  and  not  with 
-its  effect  upon  specifle  financially  weak  cor- 
porations ;  that  it  was  not  intended  to  hold 
-that  the  courts  as  final  arbiters  might  over- 
throw a  law  imposing  a  tax  on  priTileges 
and  franchises  merely  because  in  isolated 
cases  such  law  might  impose  a  hardship, 
but  only  that  those  excise  laws  whose  gen- 
e  eral  operation  is  confiscatory  and  oppres- 
^  sive  are  unconstitutional. 
'*      Nor  do  we  think   that  from  the  facts 
of  the  present  case  it  is  to  be  inferred  that 
the  franchises  of  plaintiffs  in  error  are  val- 
4ieless  merely  because  it  appears  that  the 
present  earnings  of  the  railroads  are  not 
-sufficient  to  pay  more  than  can  be  derived 
from  legitimate  high-grade  Investment  se- 
curities that  are  readily  available  on  tbe 
market,  or  (in  the  case  of  one  of  the  roads) 
are  not  even  sufficient  to  pay  operating  ex- 
penses.    Upon  this  point  we  are  content 
to  refer  to^  without  repeating,  the  language 
-employed  by  Mr.  Justice  Miller,  speaking 
for  this  court  in  State  R.  Tax  Gases,  92 
'U.  S.  575,  606,  23  L.  ed.  669,  670. 

Secondly,   it  is  contended  that  the  act 
-arbitrarily  discriminates  against  plaintiffs 
^In  error  and  other  railroad  companies  in 
that  (a),  it  does  not  include  all  other  pub- 
'lic  utilities  carrying  on  business  within  the 
-state;  those  omitted,  as  is  said,  being  grain 
-elevators,  stock  yards,  ferries,  bridge  com- 
panies, and  innkeepers;  and    (b),  the  law 
does  not  operate  uniformly  among  the  utili- 
-ties  that  are  taxed,  since,  on  electric  Ught, 
gas,  natural  gas,  water  works,  telephone, 
-messenger  or  signal,  union  depot,  heating, 
•  coaling,    and    water    transportation    com- 
panies, tbe  tax  amounts  to  1.2  per  cent  of 
gross  intrastate  receipts,  as  to   suburban 
and  interurban  railroads  it  is  fixed  at  1.2 
•per  cent  of  grross  intrastate  earnings,  and 
•on  express  and  telegraph  companies,  it  is 
r2  per  cent;   while  on  railroads,  including 


plaintiffs  in  error,  it  is  4  per  cent  of  such 
earnings,  and  the  same  on  pipe  line  com- 
panies. 

Both  of  these  contentions  turn  upon  the 
familiar  question  of  classification,  concern- 
ing which  so  much  has  been  written.  We 
agree  with!  the  court  below  that  whether 
the  question  be  considered  In  view  of  the 
uniformity  and  equality  provisions  of  tbe 
Ohio  Constitution,  or  of  the  "equal  protee- 
tion"  clause  of  the  l4th  Amendment,  the 
result  is  the  same;  It  cannot  be  said  that 
the  classification  rests  upon  no  reasonable 
and  sufficient  basis  of  distinction.  State  ^ 
ex  rel.  Taylor  v.  Guilbert,  70  Ohio  St.  26Z,% 
71  N.  E.  636,  1  Ann.  Caa.  25;  Kentucky*R.* 
Tax  Cases,  115  U.  S.  321,  337,  20  L.  ed. 
414,  410,  6  Sup.  Ct.  Rep.  57;  Bell's  Cap 
R.  Co.  V.  Pennsylvania,  134  U.  S.  232,  237» 
33  L.  ed.  892,  805,  10  Sup.  Ct.  Rep.  33; 
Magoun  v.  Illinois  Trust  ft  Sav.  Bank,  170 
U.  6.  283,  203,  42  L.  ed.  1037,  1042,  18 
Sup.  Ct.  Rep.  594;  Southwestern  Oil  Co.  t. 
Texas,  217  U.  S.  114,  121,  et  seq.  54  L.  ed. 
688,  602,  30  Sup.  Ct.  Rep.  496. 

In  the  third  place,  it  is  insisted  that 
the  act,  as  applied  to  railroads,  is  a  burden 
upon  their  foreign  commerce. 

This  contention  is  rested  in  part  upon 
the  language  of  |§  83  and  88,  which  in 
terms  provide  for  ascertaining  the  earnings 
of  the  railroad  *'fr6m  whatever  source  de- 
rived, for  business  done  within  this  state, 
excluding  therefrom  all  earnings  derived 
wholly  from  interstate  business  or  business 
done  for  the  Federal  government."  This, 
it  is  argued,  has  the  effect  of  imposing  a 
tax  with  respect  to  the  gross  receipts  from 
foreign  commerce,  because  such  commerce 
Is  not  expressly  excepted.  Section  07,  how- 
ever, indicates  an  intent  to  take  into  con- 
sideration for  the  purpose  of  measuring  the 
excise  tax  only  the  earnings  upon  intrastate 
business,  and  it  seems  clear  enough  that 
In  the  former  sections  the  word  "interstate^' 
was  used  as  meaning  "not  intrastate," 
rather  than  in  its  technically  correct  signi- 
fication. Certainly,  in  the  absence  of  a 
constmction  by  the  state  court  of  last 
resort  to  the  effect  that  the  receipts  from 
foreign  commerce  are  to  be  included,  and 
without  any  attempt  on  the  part  of  the 
taxing  authorities  to  Include  them,  the  Fed- 
eral courts  ought  not  to  place  a  construc- 
tion upon  the  act  that  would  render  it  un- 
constitutional. 

Fourthly,  It  is  contended  that  the  his- 
tory of  the  legislation  upon  the  subject 
shows  that  the  act  of  May  31,  1011,  was 
really  contrived  to  impose  upon  the  rail- 
road companies  a  franchise  tax  propor- 
tionate to  their  interstate  commerce,  and 
that  such  is  its  actual  as  well  as  intended 
effect. 
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It  is  said  thai  the  present  act  U  a  re- 
enactment,  without  material  change  so  far 
^  as  present  purposes  are  concerned,  of  an 
2  act  of  March  10,  1010;   that  prior  to  the 

•  latter  act* a  law  known  as  the  Cole  law 
was  in  force,  under  which  each  railroad  was 
compelled  to  pay  a  tax  equal  to  1  per 
centum  of  its  entire  gross  earnings,  com- 
puted by  multiplying  the  average  gross 
earnings  per  mile  over  the  entire  system 
by  the  number  of  miles  in  Ohio;  that  this 
act  was  obnoxious  to  the  "commerce  clause" 
of  the  Federal  Constitution,  for  the  reasons 
that  entered  into  the  decision  of  this  court 
in  Galveston,  H.  &  S.  A.  R.  Co.  ▼.  Texas, 
210  U.  S.  217,  62  L.  ed.  1031,  28  Sup.  Ct. 
Rep.  638;  that  after  the  decision  of  this 
case  in  May,  1908,  it  was  anticipated  that 
the  Cole  law  would  probably  be  held  un- 
constitutional (as  it  has  since  been  held 
by  an  inferior  state  court  in  Ohio),  and 
so  the  legislature  contrived  the  act  of  March 
10,  1910,  for  the  purpose  of  imposing  a  tax 
upon  the  railroads  as  heavy  as  that  imposed 
by  the  Cole  law,  while  avoiding  the  form  of 
that  enactment;  and  that  for  this  reason 
the  act  of  March  10,  1910,  increased  the 
percentages  in  accordance  with  which  the 
taxes  were  to  be  severally  determined  as 
follows:  Railroads  ind  pipe  line  companies 
from  1  to  4  per  cent;  express  and  telegraph 
companies  from  1  to  2  per  cent;  all  other 
utilities  from  1  to  1  1-6  per  cent;  but  that 
instead  of  taking  all  the  gross  earnings, 
the  new  percentages  were  to  be  applied  only 
to  intrastate  earnings.  It  is  contended  that 
the  increase  in  the  percentages  as  to  rail- 
road and  pipe  line  companies  was  due  to 
the  fact  that  it  was  conceived  that  about 
three  fourths  of  their  business  was  inter- 
state, and  that  therefore  a  tax  of  4  per  cent 
on  the  intrastate  earnings  would  be  about 
equal  to  a  tax  of  1  per  cent  on  the  total; 
in  other  words,  that  the  tax  rate  was  in- 
creased fourfold  because  such  utilities  were 
engaged  in  interstate  commerce. 

The  tax  is,  however,  in  substance  as  well 

as  in  form,  an  excise  or  privilege  tax.    Its 

reasonableness,  unless  wame  Federal  right  be 

violated,   is   within   the  discretion   of   the 

e;  state  legislature.     We  have  seen  that  the 

^classification    adopted    cannot    be    deemed 

*  iUusory;  that  is,  t^ere  is  no*apparent  viola- 
tion of  the  equality  provisions  of  the  state 
Constitution  or  of  tiie  "equal  protection" 
clause  of  the  14th  Amendment,  although 
railroad  and  pipe  line  companies  are  re- 
quired to  pay  at  the  rate  of  4  per  cent  of 
the  annual  intrastate  earnings,  while  other 
public-service  corporations  pay  a  less  per- 
centage. It  is,  of  course,  entirely  settled 
that  a  state  cannot,  consistently  with  the 
Federal  control  of  interstate  commerce,  lay 
such  taxes,  either  upon  property  rights  or 


upon  franchises  or  privileges,  as  in  effect 
to  burden  such  commerce.  But  the  line  it 
not  always  easily  drawn,  as  recent  cases 
sufficiently  show.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Texas,  210  U.  S.  217,  225,  229,  52  L. 
ed.  1031,  1036,  1038,  28  Sup.  Ct.  Rep.  638; 
United  States  Exp.  Co.  v.  Minnesota,  228 
U.  S.  336,  344,  66  L.  ed.  459,  464,  32  Sup. 
Ct  Rep.  211;  Williams  v.  Talladega,  22^ 
U.  S.  404,  416,  67  L.  ed.  276,  280,  33  Sup. 
Ct.  Rep.  116;  Baltic  Min.  Co.  v.  Massa- 
chusetts, 231  U.  S.  68,  82,  58  L.  ed.  — ,  34 
Sap.  Ct.  Rep.  15. 

The  present  act  does  not  on  its  face  mani- 
fest a  purpose  to  interfere  with  interstate 
commerce,  and  we  are  unable  to  accept  the 
historical  facts  alluded  to  as  sufficient  evi- 
dence of  a  sinister  purpose,  such  as  would 
justify  this  court  in  striking  down  the  law. 
We  could  not  do  this  without  in  effect  de- 
nouncing the  legislature  of  the  state  as 
guilty  of  a  conscious  attempt  to  evade  the 
obligations  of  the  Federal  Constitution.  As- 
suming the  law  was  changed  in  1910  because 
of  a  fear  that  the  Cole  law  would  be  held 
unconstitutional,  the  mere  fact  that,  while 
excluding  interstate  earnings  from  the  mul- 
tiplicand, the  multiplier  was  increased,  is 
not  of  itself  ^teemed  sufficient  evidence  of  an 
unlawful  effort  to  burden  a  privilege  that 
is  not  a  proper  subject  of  state  taxation. 

Fifthly,  it  is  contended  that  the  act  is 
in  effect  a  double  tax  upon  property,  and 
hence  lacking  in  the  uniformity  required  by 
the  state  Constitution.  But,  as  was  pointed 
out  by  the  district  court,  the  exaction  of 
4  per  cent  of  the  gross  intrastate  earnings 
is  not  a  properly  tax,  but  an  excise  tax, 
whose  amount  is  fixed  and  measured  by  such  ^ 
earnings;  and  double  taxation  in  a  legal S 
sense  does  not  •exist  unless  the  double  tax* 
is  levied  upon  the  same  property  within 
the  same  jurisdiction.  Plaintiffs  in  error 
pay  one  tax  with  respect  to  property,  an- 
other with  respect  to  the  privilege  or  oc- 
cupation; hence  the  taxation  is  not  double. 
Bradley  v.  Bauder,  36  Ohio  St.  28,  35,  38 
Am.  Rep.  647 ;  Southern  Gum  Co.  v.  Laylin, 
66  Ohio  St.  578,  696,  64  N.  E.  664. 

The  so-called  double  tax  is  also  laid  hold 
of  as  a  ground  for  the  contention  that  there 
is  a  denial  of  equal  protection  within  the 
meaning  of  the  14th  Amendment.  This, 
however,  is  but  another  form  of  the  objec- 
tion to  the  classification,  which  has  already 
been  disposed  of. 

Finally,  it  is  contended  that  the  act  is 
unconstitutional  because  of  the  severity  of 
the  penalties  imposed  for  withholding  the 
tax.  But  these  actions  do  not  involve  any 
present  attempt  to  enforce  the  penalties; 
and  the  act  contains  a  section  (160)  which 
in  terms  declares:  **The  sections  of  this 
act,  and  every  part  of  such  sections,  are 
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hereby  declared  to  be  independent  sectionB 
and  parts  of  sectionB,  and  the  holding  of 
any  section  or  part  thereof  to  be  void  or 
ineffective  shall  not  affect  any  other  section 
or  part  thereof."  The  penalty  clauses,  if 
themselves  unconstitutional,  are  severable, 
and  there  is  therefore  no  present  occasion  to 
pass  upon  their  validity.  Ex  parte  Young, 
209  U.  8.  123,  52  L.  ed.  714,  13  LJIJ^. 
(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764;  Willcox  v.  Consolidated  Oas  Co. 
212  U.  S.  10,  53,  64,  63  L.  ed.  382,  400, 
48  L.RJ^.  (N.S.)  1134,  29  Sap.  Ct  Rep.  192, 
16  Ann.  Cas.  1034;  Flint  v.  Stone  Tracy 
Co.  220  U.  S.  107,  177,  66  U  ed.  880,  428, 
31  Sup.  Ct.  Kep.  842,  Ann.  Cas.  1012B, 
1312;  Grand  Trunk  R.  Co.  v.  Michigan  R. 
Commission,  231  U.  S.  457,  473,  58  L.  ed. 
— ,  34  Sup.  Ct  Rep.  152. 
Decrees  affirmed. 

Mr.  Justice  Day  took  no  part  in  the  deci- 
sion of  these  cases. 


am  u.  8. 4M) 

D*  E.  FOOTE  k  COMPANY,  Incorporated, 
et  al.,  Plffs.  in  Err., 

▼. 

CHARLES  H.  STANLEY,  Comptroller  of 
the  State  of  Maryland. 

COMMKBCB   (i  51*)— STATE   REGULATION    OT 
IJIPOBT8— INSFSOTION   FEES. 

The  diarge  of  1  cent  'per  bushel  upon 
oysters  coming  from  other  states,  which  Is 
levied  hj  the  Maryland  oyster  law,  f  69,  to 
help  defray  the  expenses  of  the  inspection 
provided  for  by  that  section,  and  the  other 
expenses  of  the  State  Fishery  Force,  vio- 
lates U.  S.  Const,  art.  1,  §  8,  as  unlawfully 
interfering  with  interstate  commerce,  where 
such  tax  regularly  yields  a  revenue  largely 
in  excess  of  the  amount  required  to  pay 
the  salaries  of  the  inspectors,  and  the  ex- 
cess is  devoted  to  noninspection  purposes. 
tSd.  Note.'For  other  cases,  see  Commerce, 
Cent  Die.  ||  48,  i»,  62.  6S:    Dec  Dig.  |  SL*] 

[No.  169.] 

Argued  January  16,  1914.    Decided  Febru- 
ary 24,  1914. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
of  Baltimore  City,  in  that  state,  dismissing 
the  bill  in  a  suit  to  enjoin  the  collection  of 
a  tax  upon  oysters  coming  into  the  state. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  117   Md.  S35,  82 
Atl.  380. 

S     statement  by  Mr.  Justice  liamsT: 

*  *  The   plaintiffs    are   engaged   in   packing 


oysters  taken  from  the  waters  of  Mary- 
land, Virginia,  and  New  Jersey,  and  ship- 
ped to  Baltimore,  where  they  are  inspected 
under  the  provisions  of  the  Maryland  oyster 
law.  This  comprehensive  statute  oontains 
82  sections,  one  of  which  (§69)  provides 
for  the  appointment  of  20  special  inspec- 
tors, to  he  paid  $46  per  month  each,  dur- 
ing the  season.  They  are  required  to  in- 
spect all  oysters  in  the  district  to  which 
they  are  assigned,  and  to  give  a  certificate 
to  buyer  and  seller  in  substantially  the 
following  form: 
"I  hereby  certify  that  I  have  this  day 

inspected  for  Captain  of  the 

schooner  ^  a  cargo  of  oysters, 

sold  to  .  and  found  the 


bushels  of  merchant- 
-  bushels  of  unmw- 


$f 


same  to  contain  — 
able  oysters,  and  - 
chantable  oysters. 

The  section  further  provides  that  ''a 
charge  of  1  cent  per  bushel  is  hereby 
levied  to  help  defray  the  expenses  of  such 
inspection  and  the  other  expenses  of  the 
State  Fishery  Force,  upon  all  oysters  un- 
loaded from  vessels  at  the  place  where 
said  oysters  are  to  be  no  further  shipped 
in  bulk  in  vessels." 

The  fee  was  to  be  charged  equally  to 
the  buyer  and  seller,  and  in  case  it  was  not 
paid  at  the  end  of  the  week,  the  property 
of  the  party  indebted  wss  to  be  levied  osi 
and  sold  by  the  comptroller  "as  in  cases 
of  taxes  in  default,  without  further  proe-^ 
ess  of  law.**  ^ 

*  The  four  plaintiffs  refused  to  pay  the* 
inspection  fees  charged  sgsinst  them  bo> 
tween  October,  1910,  and  April,  1911.  The 
comptroller  threatened  to  enforce  collec- 
tion by  levy  and  sale,  and  they  filed  a 
bill  in  the  circuit  court  of  Baltimore  city, 
seeking  an  injunction  on  the  ground  that 
the  inspection  fees  were  excessive  and  con- 
stituted a  burden  on  interstate  commerce 
and  a  violation  of  the  provision  of  the 
Constitution  that  ''no  state  shall,  without 
the  consent  of  the  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports,  ex- 
cept what  may  be  absolutely  necessary  for 
executing  its  inspection  laws.**  [Art.  1,  | 
10.3 

The  case  was  heard  on  an  agreed  state- 
ment of  facts  which,  in  addition  to  those 
above  recited,  showed  that  the  act  of  April, 
1910,  was  a  re-enactment  of  sections  of  a 
prior  statute  (Code  of  Maryland,  art  72) 
which  was  substantially  like  the  present 
law,  with  the  same  charge  of  1  cent  a 
bushel  for  measuring  oysters. 

Extracts  from  various  annual  reports  of 
the  comptroller  were  stipulated  into  the  reo> 
ord.  They  show  that  the  salaries  of  the  in- 
spectors amounted  to  about  $14,000  per  an* 
num.    After  tiis  deduction  of  salaries  of 


•For  other  cases  see  ssme  topie  ft  |  MUMBaa  tai  Dee.  ft  Am.  Dies.  1S07  to  date,  ft  Rep'r  Indexes 
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these  inBpeeion  there  was  for  1909  and  1910 
respectively,  an  excess  of  $22,010  and  $28,- 
680.  This  annual  ezcesB  was  carried  to 
the  credit  of  the  oyster  fund,  provided  for 
both  in  the  repealed  and  re-enacted  oyster 
law.     In  the  report  of  the  comptroller  for 

1909,  he  says:  ''The  tax  as  to  1  cent  per 
bushel  on  all  oysters  inspected  in  this 
state,  as  enacted  by  chapter  488  of  the 
Acts  of  1908,  has  been  sufficient  not  only  to 
pay  the  cost  of  such  inspections,  but  also 
to  carry  to  this  [oyster]  fund  the  balance 
or  excess  of  $22,010.95." 

In  the  report  for  1910,  he  says:  ''Dur- 
ing the  fiscal  year  ending  September  30, 

1910,  the  receipts  of  taxes  on  oysters 
amounted  to  $43,671.04.  The  disbursements 

^  for   account  of  salaries  of  the  measurers 
^  and    inspectors    of    oysters    were   $14,991, 

*  leaving  a  balance  or  ^excess  of  $28,680.94, 
which  was  carried  to  the  credit  of  the 
Ifaryland  state  oyster  fund." 

"The  receipts  from  dredging  and  tong- 
tng  licenses  show  a  heavy  slirinkage  by 
reason  of  fewer  boats  being  engaged  in 
the  industry;  nevertheless  the  excess  tax 
of  1  cent  per  bushel  on  oysters  sold  amount- 
ed to  $28,680.94,  making  the  fund  self-sus- 
taining for  the  year^    (1911). 

Section  30  of  the  oyster  law  referred  to 
provides  that  the  oyster  fund  shall  only 
be  drawn  upon  for  "the  purpose  of  main- 
taining sufficient  and  proper  police  regula- 
tions for  the  protection  of  fish  and  oysters 
in  Maryland  waters,  and  in  the  payment 
of  the  officers  and  men,  and  keeping  in 
repair  and  supplying  the  necessary  means 
of  sailing  the  boats  and  vessels  of  the  state 
fishery  force." 

After  a  hearing  and  consideration  of  the 
facts  submitted,  the  circuit  court  held  that 
the  inspection  tax  was  valid,  refused  to 
enjoin  its  collection,  and  dismissed  the 
bill.  That  judgment  was  affirmed  by  the 
court  of  appeals  (117  Md.  335,  82  Atl. 
S80),  and  the  case  was  brought  here  by 
writ  of  error. 

Messrs.  W.  Tliomae  Kemp  and  George 
Whitelock  for  plaintiff  in  error. 
Mr.  Edgar  Allan  Poe,  Attorney  General 
^of  Maryland  for  defendant  in  error. 

*  Mr.  Justice  lismar,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  plaintiffs  are  engaged  in  the  busi- 
ness of  packing  oysters  in  the  city  of 
Baltimore,  and,  during  the  season  of  1910- 
11  purchased  736,000  bushels,  of  which 
494,000  bushels  were  taken  from  the  waters 
of  the  state  of  Maryland,  228,000  from  the 
waters  of  the  state  of  Virginia,  and  14,118 
from  the  state  of  New  Jersey.    Tliese  oys- 


ters  were  inq[>ected  in  Baltimore  by  officers^ 
appointed  under  the  provisions  of  the 
Maryland  statute,  whifch  fixed  an  inspec- 
tion fee  of  1  cent  per  bushel  to  be  paid, 
one  half  by  the  seller  and  one  half  by  the 
buyer.  The  plaintiffs  having  refused  to  pay 
the  inspection  charge  assessed  against  them, 
litigation  followed.  The  decision  was 
against  their  claim  of  immunity  under 
art.  I,  §§  8  and  10,  of  the  Constitution. 
The  case  was  then  brought  here  on  the 
ground  that  the  inspection  fee  of  1  cent 
per  bushel  charge  was  excessive,  that  it  in-o 
terf ered  with  interstate  •  commerce,  and  • 
levied  an  unlawful  impost  duty  upon  goods 
shipped  into  Maryland  from  other  states. 

1.  The  Constitution  prohibits  a  state 
from  regulating  interstate  commerce,  but 
at  the  same  time  authorizes  the  collection 
of  the  necessary  expenses  of  its  inspection 
laws,  with  the  result  that  interstate  com- 
merce is  to  that  extent  lawfully  burdened. 
Inspection  is  intended  to  determine  the 
weight,  condition,  quantity,  and  quality  of 
merchandise  to  be  sold  within  or  beyond 
the  state's  borders.  It  is  usually  "ac- 
complished by  looking  at  or  weighing  or 
measuring  the  thing  to  be  inspected."  (New 
York  V.  Compagnie  G6n6rale  Transatlan- 
tique,  107  U.  S.  62,  27  L.  ed.  384,  2  Sup. 
Ct.  Rep.  87),  though  there  may  be  cases 
in  which  some  degree  of  supervision  or 
policing  is  required  in  order  to  secure  the 
proper  certification  of  the  property  intend- 
ed for  sale  or  shipment.  But  while  the 
two  duties  may  sometimes  overlap,  there 
is  a  difference  between  policing  and  in- 
spection, and  if  the  state  imposes  upon  one 
set  of  officers  the  performance  of  the  two 
duties,  and  pays  the  whole  or  a  part  of 
the  joint  expenses  out  of  inspection  fees, 
it  must  be  made  to  appear  that  such  tax 
does  not  materially  exceed  the  cost  of  in- 
spection,— ^the  burden  in  such  cases  being 
on  those  seeking  to  collect  the  combined 
charge.  For  if  the  cost  of  inspection  ia 
so  intermingled  with  other  expenses  as  to- 
make  it  impossible  to  separate  the  two,  in- 
terstate commerce  might  be  burdened  by 
fees  collected  both  for  inspection  and  rev- 
enue,— for  a  lawful  and  for  an  unlawful 
purpose.  Such  is  the  contention  here,  tho 
plaintiffs  insisting  that  the  fees  are  col- 
lected partly  for  inspecting  oysters  and 
partly  for  the  cost  of  policing  the  waters 
of  Chesapeake  bay;  while  the  defendant 
insists  that  the  charge  is  collected  and 
spent  solely  for  inspection. 

2.  Inspection  necessarily  involves  ex- 
pense, and  the  power  to  fix  the  fee,  to 
cover  that  expense,  is  left  primarily  to 
the  legislature,  which  must  exercise  dis- 
cretion in  determining  the  amount  to  bej 
charged,  since  it  is* impossible  to  tell  ex*!? 
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«et1j  how  much  will  bo  realised  under 
ihe  fnture  operations  of  any  law.  Beside, 
receipts  and  disbursements  may  so  Tary 
from  time  to  time  that  the  surplus  of  one 
year  may  be  needed  to  supply  the  deficiency 
^i  another.  If,  therefore,  the  fees  exceed 
-eost  by  a  sum  not  unreasonable,  no  ques- 
-tiion  can  arise  as  to  the  yalidity  of  the 
^taz  so  far  as  the  amount  of  the  charge  is 
•concerned.  And  even  if  it  appears  that 
ihe  sum  collected  is  beyond  what  is  needed 
ior  inspection  expenses,  the  courts  do  not 
interfere,  immediately  on  application,  be- 
-cause  of  the  presumption  that  the  legis- 
lature will  reduce  the  fees  to  a  proper  sum. 
Red  "(y  Oil  Mfg.  Co.  v.  Board  of  Agricul- 
ture, 222  U.  S.  393,  56  L.  ed.  244,  82  Sup. 
-Ot.  Rep.  152.  But  when  the  facts  show 
that  what  was  known  to  be  an  unnecessary 
•amount  has  been  levied,  or  that  what  has 
proved  to  be  an  unreasonable  charge  is  con- 
tinued, then  they  are  obliged  to  act  in  the 
light  of  those  facts,  and  to  give  effect 
to  the  provision  of  the  Constitution  pro- 
hibiting the  collection  by  a  state  of  more 
than  is  necessary  for  executing  its  in- 
spection laws.  In  such  inquiry  they  treat 
the  fees  fixed  by  the  legislature  for  in- 
apection  proper  as  prima  fade  reasonable, 
-and  do  not  enter  into  any  nice  calculation 
■tm  to  the  difference  between  cost  and  col- 
lection; nor  will  they  declare  the  fees  to 
"be  excessive  unless  it  is  made  clearly  to 
appear  that  they  are  obviously  and  large- 
ly beyond  what  is  needed  to  pay  for  the 
inspection  services  rendered.  Still,  effect 
oust  be  given  to  the  provision  of  the  Con- 
aUtution,  which,  in  unusual  and  emphatic 
terms,  permits  the  state  to  collect  only  what 
4a  "absolutely  necessary."  If,  therefore,  it 
is  shown,  that  the  fees  are  disproportionate 
to  the  service  rendered,  or,  tiiat  they  in- 
•elude  the  cost  of  something  beyond  legiti- 
mate inspection  to  determine  quality  and 
condition,  the  tax  must  be  declared  void 
because  such  costs,  by  necessary  operation, 
obstruct  the  freedom  of  commerce  among 
the  states.  New  Mexico  ex  rel.  McLean  v. 
^Denver  ft  R.  O.  R.  Co.  208  U.  S.  88,  61 
c  L.  ed.  78,  27  Sup.  Ct.  Rep.  1 ;  Brimmer  v. 
•  Rebman,  188  *U.  S.  83,  34  L.  ed.  864,  3 
Inters.  Com.  Rep.  485,  11  Sup.  Ct.  Rep. 
213;  Postal  Teleg.  Cable  Co.  v.  Taylor, 
192  U.  S.  64,  48  L.  ed.  342,  24  Sup.  Ct. 
Rep.  208;  Patapsco  Guano  Co.  v.  Board 
of  Agriculture,  171  U.  8.  854,  43  L.  ed. 
194,  18  Sup.  Ct.  Rep.  862;  Red  "C"  Oil 
Mfg.  Co.  V.  Board  of  Agriculture,  222  U. 
8.  394,  56  L.  ed.  245,  32  Sup.  Ct.  Rep. 
152;  Savage  ▼.  Jones,  225  U.  S.  501,  56 
L.  ed.  1182,  82  Sup.  Ct.  Rep.  715. 

3.  The  unreasonahleness  of  inspection 
fees  may  appear  from  the  language  of  the 
act,  as   in  D.  E.  Foote  k  Co.  v.  Clagett, 


116  Md.  228,  81  AiL  611,  where  a  charge 
of  2  cents  a  bushel  on  oysters  was  col- 
lected, under  a  statute  which  provided  that 
one  half  was  to  be  used  for  inspection  and 
the  other  half  was  to  be  used  for  replacing 
shells  on  the  natural  beds  for  the  purpose 
of  increasing  the  oyster  crop.  That  law 
was  declared  void  by  the  court  of  appeals 
of  Maryland,  because  of  the  provision  that 
one  half  of  the  inspection  fee  should  be 
applied  to  other  than  the  inspection  pur- 
pose. The  present  statute  contains  lan- 
guage susceptible  of  the  same  construction, 
for  it  provides  for  an  inspection  fee  of  1 
cent  per  bushel  to  be  "levied  to  help  pay 
the  salary  of  the  inspectors  and  the  other 
expenses  of  the  State  Fishery  Force." 

As  the  act  itself  makes  a  clear  distino- 
tion  between  inspection  expenses  "and  oth- 
er expenses,"  the  question  at  once  arises 
as  to  whether  the  state  did  not  provide 
for  the  collection  of  more  than  was  "ab- 
solutely necessary  for  executing  its  in* 
spection  laws,"  thereby  rendering  the  stat- 
ute void  because  it  included  the  cost  of 
"something  beyond  legitimate  inspection 
to  determine  quality  and  condition."  Brim- 
mer V.  Rebman,  138  U.  8.  83,  34  L.  ed. 
864,  8  Inters.  Com.  Rep.  485,  11  Sup.  CL 
Rep.  213. 

This  objection,  apparent  on  the  face  of 
the  act,  was  sought  to  be  answered  by  the 
suggestion  that  §  69,  which  levied  the  tax, 
waa  but  a  part  of  an  elaborate  system 
of  inspection  running  through  the  whole 
law,  "the  enforcement  of  which  was  an 
inseparable  part  of  the  duty  of  the  State 
Fishery  Force,"  and  that  "the  expense  of 
such  inapection  is  a  component  part  of  all 
the  expenses  of  that  force."  117  Md.  335, 
82  AtL  380.  It  was  urged  that,  in  addi- 
tion to  inspecting  oysters  as  they  wereS 
imloaded  from* vessels,  the  Fishery  Force* 
performed  other  inspection  duties  such  as 
preventing  what  were  known  as  "buy- 
boats"  from  secretly  carrying  culls  and 
other  unmerchantable  oysters  beyond  the 
limits  of  the  state  for  consumption  or 
transplanting.  But  even  if  it  be  conceded 
that  these,  or  like  services,  could  be  classed 
as  inspection  within  the  meaning  of  the 
Constitution,  they  form  only  a  part  of  the 
many  and  various  duties  imposed  upon  the 
Fishery  Force.  That  organization  is  sup- 
plied with  men  and  boats,  and  required  to 
patrol,  day  and  night,  the  waters  of  Chesa- 
peake bay  to  prevent  unlicensed  boats  from 
taking  oysters  from  improper  tonging  or 
dredging,  and  to  see  that  shells  and  culls 
are  returned  to  the  natural  beds, — ^provi- 
sions intended  for  the  preservation  of  the 
supply  rather  than  determining  the  mer- 
chantable quality  of  oysters  offered  for 
sale.    Other  noninspeetion  duties  might  be 
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named,  but  the  foregoing  will  suffice  to 
show  that  inspection,  policing,  and  busi- 
ness expenses  are  to  be  paid  for  out  of 
inspection  fees. 

3.  But  the  commingling  of  these  various 
duties,  paid  for  out  of  a  fund  raised  for 
inspection,  does  not  necessarily  show  that 
the  fee  is  excessive.  For  the  presumption 
of  invalidity  arising  from  such  interming- 
ling might  be  met  by  carrying  the  burden 
of  showing  that,  while  the  statute  re- 
quired payment  out  of  which  joint  fund, 
the  collections  were  not  sufficient,  but  only 
helped,  to  pay  the  definitely  ascertained  ex- 
penses of  inspection.  The  question  of  rea- 
sonableness, therefore,  may  be  considered 
in  the  light  of  the  practical  operation  of 
the  law  with  a  view  of  determining,  with 
reasonable  certainty,  the  permanent  relar 
tion  between  the  amount  collected  and  the 
cost  of  inspecting.  The  court  of  appeals 
of  Maryland,  following  the  intimation  in 
Turner  v.  Maryland,  107  U.  8.  38,  27  L. 
ed.  370,  2  Sup.  Ct  Rep.  44,  declined  to 
pass    on    the    question,    upon    the    ground 

I,  that  a  court  could  not  decide  whether  "a 
g  charge  or  duty  under  an  inspection  law  is 
*  or  is  not  excessive."  That  8Uggestion,*how- 
ever,  is  opposed  to  the  distinct  rulings  in 
Brimmer  v.  Rebman,  supra,  and  other 
cases  above  cited,  which  hold  that  it  is 
the  duty  of  the  courts  to  pass  upon  the 
question,  so  as  to  protect  the  private  citi- 
zen against  the  payment  of  inspection  fees 
larger  than  those  authorized  by  the  Con- 
stitution. 

4.  The  Maryland  statute  provided  for 
that  kind  of  inspection  that  could  be  per- 
formed by  "looking  at  or  measuring  the 
thing  to  be  inspected"  (New  York  v.  Com- 
pagnie  G^n^rale  Transatlantique,  107  U.  S. 
62,  27  L.  ed.  384,  2  Sup.  Ct.  Rep.  87).  It 
fixed  the  amount  of  salary  to  be  paid  the 
inspectors  for  such  services,  so  that  the 
cost  was  definitely  known.  The  receipts, 
too,  are  reasonably  certain  in  view  of  col- 
lections in  the  past. 

The  present  statute  is  a  re-enactment  of 
an  old  law  levying  the  same  charge  of 
1  cent  per  bushel.  Under  the  operations 
of  that  law  it  appeared  that  about  4,000,- 
000  bushels  were  inspected  each  year,  pro- 
ducing a  revenue  of  $40,000,  one  third  of 
which  was  sufficient  to  pay  the  salaries  of 
the  inspectors,  the  other  two  thirds  being 
appropriated  to  the  "other  expenses  of  the 
Fishery  Force."  The  comptroller,  in  his 
annual  reports,  called  the  attention  of  the 
legislature  to  the  fact  that,  as  required, 
this  "excess"  had  been  credited  to  the 
oyster  fund.  This  fund  was  to  be  used — 
not  for  inspection  purposes,  but  for  "main- 
taining sufficient  and  proper  police  regula- 
tions for  the  protection  oi:  fish  and  oysters 
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in  Bfaryland  waters,  and  the  payment  of 
the  officers  and  men,  and  for  keeping  In  re- 
pair and  supplying  the  necessary  meant 
of  sailing  the  boats  and  vessels  of  the 
State  Fishery  Force." 

Even  during  the  year  following  the  en- 
actment of  the  new  statute,  and  the  fail- 
ure of  many  to  pay,  pending  the  decision 
as  to  the  validity  of  the  tax,  the  collections 
were  in  excess  of  the  cost  of  inspection. 
In  the  light  of  the  operation  of  the  pre- 
vious act,  and  the  failure  to  show  that  the 
amount  collected  under  the  new  would  not 
be  more  than  was  necessary  for  the  ex-e 
penses  of  inspection  proper,*  the  present  i? 
statute  must  be  held  to  be  void.  The  ex- 
cess collected  may  have  been  valid  as  a 
tax  on  property  in  Maryland,  but  was  a 
burden  on  interstate  commerce  when  levied 
upon  oysters  coming  from  other  states. 
This  fact  renders  the  whole  tax  void,  be- 
cause there  is  no  claim  that  the  intrastate 
commerce  can  be  separated  from  the  inter- 
state shipments,  or  that  the  l^slature 
would  have  taxed  one  and  left  the  other 
untaxed. 

Judgment  reversed  and  the  case  remand- 
ed for  further  proceedings  not  inconsistent 
with  this  opinion. 

■^"""^  (2S2  tJ.  8.  W8) 

GREAT    NORTHERN    RAILWAY    COM- 
PANY,    Plff.   in    Err., 

V. 

GERTRUDE  O'CONNOR. 
Principal  and  Agbnt  (8  147*)— Authob- 

ITT  OF  FOBWABDEB  —   STATSMBNT   AS   TO 

Valtjb. 

L  A  carrier  receiving  from  a  forwarder 
engaged  in  combining  shipments  of  various 
owners  to  secure  carload  rates,  a  carload 
shipment  billed  as  household  foods  of  small 
value,  is  not  required,  in  the  absence  of 
anything  to  indicate  false  billing,  to  make 
special  inquiry  as  to  value,  but  mav  rely 
on  the  forwarder's  statement  that  the  car 
is  loaded  with  goods  of  the  character  and 
value  stated. 

[Bd.  Note.~For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  ||  U8-«S8;   Dec.  Dig.  |  147.*] 

PBINCIPAL  and  AQXNT  (I  116*)— AUTHOB- 
ITT  OF  FOBWABDBB  —  SecBET  INSTBUO- 
TIONS. 

2.  A  carrier  has  the  right  to  assume, 
nothing  to  the  contrary  appearing,  that  a 
forwarder  engaged  in  combining  shipmenti 
of  various  owners  to  secure  carload  rates 
has  the  authority  to  agree  upon  the  terms 
of  shipment,  and  is  therefore  not  bound  to 
the  private  instructions  of  one  of  the  own- 
ers. 

[Bd.  Not6.~For  otber  cases,  see  Principal  and 
Agent.  Cent.  Dig.  SI  377.  877V& ;   Dec.  Dig.  3  116*] 

Gabbiebs  ({  153*)— Limiting  Liability— 
**Agbeed  Value"  —  Use  or  Peintbd 

FOBMB. 

3.  A  case  of  an  agreed  valuation  within 
the  meaning  of  the  rule  that  a  carrier,  when 
its  rates  are  graduated  by  value,  may  limit 


•For  other  cases  see  same  topic  A  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


1913. 


GBEAT  NOBTHSBN  R.  00.  t.  O'OONNOR. 


the  liabiliij  for  the  Ion  of  an  interstate 
■hipment  to  the  agreed  or  declared  value, 
is  presented  where  the  shipper's  agent 
filled  oat  a  printed  bill  of  lading  describing 
the  shipment  as  ''emigrant  moTM>les  .  •  . 
Released  to  $10  per  cwt.,"  which,  on  pres- 
entation, was  signed  by  the  carrier's  agent, 
and  the  ffoods  were  shipped  under  the  lower 
rate  applicable  to  goods  of  that  character 
and  yalue. 

pSd.  Note.— >For  otber  cases,  see  Carriers,  Oent. 
Die  li  «7-€S0;    Dec  Dig.  i  163.*] 


[No.  473.1 

Submitted  January  6,  1914.    Decided  7eb- 

uary  24, 1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a  judg- 
ment of  the  District  Court  of  Ramsey  Coun- 
ty, in  that  state,  against  a  carrier  for  the 
full  value  of  a  lost  interstate  shipment, 
notwithstanding  stipulations  limiting  the 
earner's  liability  to  the  agreed  value. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below  on  first  appeal,  118 
Minn.  223,  136  N.  W.  743,  on  second  appeal, 
120  Minn.  369,  139  N.  W.  618. 

S  Statement  by  Mr.  Justice  Lamar: 
f  •  The  Boyd  Transfer  Company  of  Minne- 
apolis in  addition  to  its  regular  transfer 
business  acted  as  a  forwarder  by  railroad. 
By  collecting  from  different  shippers  small 
lots  of  goods  sufficient  in  the  aggregate  to 
fill  a  car,  it  secured  carload  rates,  and  out 
of  the  difference  between  carload  and  less 
than  carload  rates  it  made  a  profit  and  at 
the  same  time  was  enabled  to  offer  better 
rates  to  the  small  shipper.  How  this  dif- 
ference between  the  two  rates  was  divided 
between  owner  and  forwarder  does  not  ap- 
pear in  the  record.  At  the  time  of  the 
shipment  referred  to  in  this  case,  the  rail- 
road company  had  four  rates  on  household 
goods  (including  emigrant  movables),  which 
vary,  both  according  to  the  weight  and  value 
of  the  shipment,  as  follows: 
Less  than  carload  lots  (val- 
ue not  stated)    $3.00  per  cwt. 

Less  than  carload  lots   (not 

to    exceed    $10    per    cwt.)  2.00    **      " 
Carload  lots  (value  not  stat- 
ed)       1.60    «      • 

Oarload   lots    (value  not  to 

exceed  $10)    1.00    •*      • 

While  these  tariffs  were  in  force,  the  Boyd 
Transfer  Company  was  employed  by  the 
plaintiff,  on  terms  not  stated,  to  box,  trans- 
fer, and  ship  certain  property  which  she 
desired  to  have  sent  to  Portland,  Oregon. 

*For  other  cases  see  same  tople  a  I  xumbsb  In 


The  articles  consisted  of  a  typewriter,  sta- 
tionery, books,  curtains,  wearing  appareL^ 
jewelry,  and  other  personal  effects.  Some 
of  them  had  been  packed  in  a  trunk,  and 
the  balance  were  boxed  by  the  Boyd  Com* 
pany  and  loaded  by  it  into  a  car  filled  with 
household  goods.  The  weight  of  the  load 
was  22,000  lbs.  The  Boyd  Company  filled  ^ 
out  a  bill  of  lading,  describing  the  shipment  g 
as  "One  car  of  Emigrant* Movable."  "Re-* 
leased  to  $10  per  cwt.,"  and  naming  "Boyd 
Transfer  &  Storage  Company,  shipper."  The 
bill  of  lading  on  presentation  was  signed  by 
the  agent  of  the  railroad  company.  The 
goods  were  lost  en  route  and  the  plaintiff 
brought  suit  against  the  railroad  company 
for  $598.66,  their  full  value.  The  company 
filed  a  plea  setting  up  that  the  property 
had  been  destroyed  without  its  fault,  and 
further  contended  that  in  view  of  the  pro- 
visions of  the  tariff,  and  the  fact  that  the 
goods  had  been  shipped  on  the  $1  rate,  the 
carrier  could  not  be  held  liable  beyond  $10 
per  hundredweight. 

At  the  trial  the  plaintiff  testified  she  did 
not  know  that  there  had  been  any  valuation 
of  her  goods,  as  the  agent  of  the  Boyd  Com- 
pany in  soliciting  the  shipment  had  stated 
that  it  had  a  through  car,  but  said  nothing 
to  her  about  shipping  her  effects  as  house- 
hold goods,  and  she  understood  that  they 
were  to  be  shipped  as  a  separate  consign- 
ment. She  testified  that  she  had  stated  to 
the  transfer  company  that  her  goods  were 
new,  and  as  she  had  no  insurance,  she  was 
willing  to  pay  the  regular  rates. 

The  defendant  introduced  the  tariffs,  and 
offered  evidence  to  show  that  its  agents  had 
no  knowledge  of  the  contents  of  plaintiff's 
boxes  which  had  been  loaded  into  the  car 
by  the  transfer  company,  which  also  mads 
out  the  bill  of  lading  and  indorsed  thereon 
a  statement  that  the  car  contained  "Emi- 
grant Movables  Released  at  $10  per  cwt." 

A  number  of  auctioneers  and  dealers  in 
secondhand  furniture  were  introduced  as 
witnesses  for  the  purpose  of  establishing 
the  average  value  of  secondhand  furniture 
and  household  goods.  They  testified  that 
they  were  familiar  with  the  value  of  house- 
hold goods  and  secondhand  furniture;  testi- 
fied that  only  a  few  of  such  effects  are  sold 
by  weight,  but  the  value  being  ascertained,^ 
the  articles  could  be  weighed  and  the  value  g 
per  pound  then  *  determined.  This  they* 
illustrated  by  giving  the  cost,  weight,  and 
value  per  pound  of  various  articles,  and 
gave  their  opinion  as  to  the  average  value 
of  shipments  of  household  goods,  including 
furniture,  carpets,  wearing  apparel,  and  the 
like.  One  witness  stated  that  the  average 
value  was  about  $4  per  cwt.,  another  $6 
per  cwt.,  another  testified  that,  including 
a  secondhand  piano  weighing  1,500  lbs.,  the 

Dec.  a  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 


M  SUPREME  €X>UBT  BSPORTEB. 


Oor.  Temu, 


•average  Talne  would  be  about  $7  per  cwt. 
There  was  no  testimony  in  rebuttal,  beyond 
the  fact  that  the  articles  belonging  to  plain- 
tiff were  shown  to  be  worth  much  more  than 
410  per  cwt. 

The  court  charged  that  if  the  Boyd  Com- 
pany was  the  agent  of  the  plaintiff  to  make 
the  shipment,  she  was  bound  by  its  valuar 
tion,  provided  such  valuation  was  not  an 
arbitrary  attempt  to  limit  liability,  and  left 
to  the  jury  to  determine  whether  there  had 
been  such  an  arbitrary  attempt  to  limit 
liability.  They  returned  a  verdict  for  the 
Amount  claimed  in  the  complaint.  The  de- 
fendant moved  for  a  new  trial  because  of 
errors  in  the  charge  and  because  the  verdict 
was  in  excess  of  the  sum  for  which  the  de- 
fendant could  be  held  responsible  under  the 
tariffs  filed  with  the  Interstate  Commerce 
Commission.  The  judge  held  that  the  car- 
rier was  not  responsible  for  |62.50,  the  val- 
ue of  jewelry  and  silverware  in  the  trunk, 
and  the  plaintiff  having  written  off  that 
amount,  judgment  was  rendered  against  the 
defendant  for  $633.40,  a  sum  much  in  excess 
of  $10  per  cwt.  The  case  was  then  taken 
to  the  supreme  court  of  Minnesota,  which 
affirmed  the  judgment.  It  held  that  the 
railroad  company  was  charged  with  knowl- 
edge that  a  considerable  portion  of  the 
amount  received  by  shipping  at  reduced 
rates  went  to  the  forwarding  company,  and 
not  to  the  various  owners  of  the  goods 
packed  in  one  car;  and  that  the  railway 
company  must  have  known  that  the  Boyd 
Company  was  ignorant  of  the  value  and 
contents  of  the  boxes  belonging  to  the  dif- 
ri  ferent  shippers.  It  ruled  that  the  Boyd 
•  Company  had  no  implied*authority  to  make 
aa  agreement  as  to  the  value  of  plaintiff's 
goods.  It  further  held  that  where  there  had 
been  any  bona  fide  attempt  to  fix  value  was 
a  question  of  fact;  and  as  the  jury  by  their 
verdict  had  found  that  there  had  been  no 
such  effort,  the  plaintiff,  under  Ostroot  v. 
Northern  P.  R.  Ill  Minn.  604,  127  N.  W. 
177,  was  entitled  to  recover  the  full  value  of 
the  goods  shipped.  It  further  held  that  the 
rule  announced  by  it  was  not  opposed  to 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S.  491, 
«7  L.  ed.  314,  44  L.R.A.(N.S.)  257,  33  Sup. 
€t.  Rep.  148;  Chicago,  B.  &  Q.  R.  Co.  v. 
Miller,  226  U.  S.  513,  57  L.  ed.  323,  33 
€up.  Ct.  Rep.  155;  Chicago,  St.  P.  M.  ft  0. 
R.  Co.  V.  Latta,  226  U.  S.  519,  57  L.  ed. 
828,  33  Sup.  Ct.  Rep.  155.  The  defendant 
then  sued  out  a  writ  of  error. 

Messrs.  E.  C.  lilndley  and  M.  L.  Coun- 
tryman for  plaintiff  in  error. 

Messrs.  C.  D.  O'Brien,  James  Matti- 
more^  and  T.  P.  McNamara  for  defendant  in 
error. 


Mr.  Justice  Jjamar,   after  making  the* 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  plaintiff  owned  personal  effects 
weighing  646  lbs.  and  worth  $598.  She  em- 
ployed the  Boyd  Transfer  Company,  which 
was  also  a  forwarder,  to  box  and  ship  the 
property  from  Minneapolis  to  Portland. 
The  regular  freight  rate  on  such  a  shipment 
would  have  been  $3  per  cwt.;  but  without 
express  authority  from  her,  the  company 
forwarded  her  boxes  with  otiiers  under  the 
terms  of  a  tariff  which  named  $1  as  the 
rate  on  carload  shipments  of  household 
goods  valued  at  less  than  $10  per  cwt.  The 
car  and  its  contents  were  destroyed,  and 
the  state  supreme  court  held  that  the  plain- 
tiff was  entitled  to  recover  the  full  value 
of  her  property  because  (1)  the  railroad 
agents  must  have  known  that  the  transfer 
company  was  a  forwarder,  without  authority 
to  value  plaintiff's  property,  and  because 
(2)  there  had  been  no  bona  fide  effort  to^ 
agree  upon  a  valuation.  ^ 

•  1.  It  is  conceded  that  the  carrier  had  no* 
knowledge  of  the  contents  of  the  boxes  which 
were  loaded  by  the  transfer  company  and 
forwarded  under  the  low  rate  applicable 
to  household  goods  worth  less  than  $10  per 
cwt.  In  the  absence  of  something  to  indi- 
cate that  the  transfer  company  was  guilty 
of  false  billing,  the  carrier  was  not  re- 
quired to  make  special  inquiry,  but  could 
rely  <m  the  statement  that  the  car  was 
loaded  with  goods  of  the  character  and 
value  stated.  For,  although  the  Boyd  Com- 
pany was  a  forwarder,  engaged  in  collects 
ing  a  number  of  small  shipments  irom  vari- 
ous persons  in  order  to  fill  a  car  and 
obtain  the  lower  rates  applicable  to  carload 
shipments,  yet  the  railroad  company  was 
obliged  to  treat  the  forwarder  as  shipper^ 
even  though  thereby  the  carrier  lost  the 
benefit  of  the  higher  rate  which  would  have 
been  applicable  to  separate  and  small  ship- 
ments. This  was  the  ruling  in  Interstate 
Conunerce  Commission  v.  Delaware,  L.  ft  W. 
R.  Co.  220  U.  S.  235,  55  L.  ed.  448,  31  Sup. 
Ct.  Rep.  302,  where  it  was  held  that  the 
carriers  were  not  concerned  with  the  ques- 
tion of  title,  but  must  treat  the  forwarder 
as  shipper,  and  charge  the  rates  applicable 
to  the  quantity  of  freight  tendered  regard- 
less of  who  owned  the  separate  articles. 
If  the  forwarder  was  shipper  for  the  purpose 
of  securing  carload  rates,  it  was  also  ship- 
per for  the  purpose  of  classifying  and  valu- 
ing, in  order  to  determine  which  tariff  rate 
was  applicable. 

2.  The  plaintiff  contended,  however,  that 
she  had  expected  ber  goods  to  be  transport- 
ed as  a  separate  consignment.  But  the 
transfer  company  had  been  intrusted  with 
goods  to  be  shipped  by  railway,  and,  noth- 
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log  to  the  oonirULiy  appearing,  the  carrier 
had  the  right  to  assume  that  the  transfer 
company  could  agree  upon  the  terms  of 
the  shipment,  some  of  which  were  embodied 
in  the  tariff.  The  carrier  was  not  bound  by 
her  private  instructions  or  limitation  on 
the    authority    of    the   transfer    company, 

^whether  it  be  treated  as  agent  or  forwarder. 

gif  there  was  any  undervaluation,  wrongful 

*  elassiiication,  or  ^violation  of  her  instme- 
tions,  resulting  in  damage,  the  plaintiff  has 
her  remedy  against  that  company. 

3.  The  plaintiff,  however,  claimed  that, 
•ven  if  the  Boyd  Transfer  Company  is  to 
be  treated  as  her  agent  to  agree  upon  the 
terms  of  shipment,  there  had  been  no  bona 
fide  effort  to  agree  on  a  valuation,  and  that 
she  was  therefore  entitled  to  recover  the 
full  value  of  her  goods.  In  order  to  meet 
this  contention  the  defendant  offered  evi- 
dence to  show  that  it  had  no  knowledge  of 
the  contents  of  the  boxes,  and  was  entitled 
to  rely  upon  the  entry  on  the  bill  of  lading 
inasmuch  as  the  fair  average  value  of  house- 
hold goods  was  less  than  $10  per  cwt 
Under  the  decisions  in  Kansas  City  South- 
em  R.  Co.  V.  Carl,  227  U.  8.  666,  67  L.  ed. 
689,  33  Sup.  Ct.  Rep.  391;  Missouri,  K.  ft 
T.  R.  Co.  V.  Harriman,  227  U.  S.  667^  67  L. 
ed.  690,  33  Sup.  Ct.  Rep.  397,  it  was  not 
necessary  to  offer  evidence  to  sustain  the 
reasonableness  of  rates,  classification,  or 
other  terms  in  the  tariff  filed  with  the  Com- 
mission. The  shipper  had  the  right,  by 
appropriate  proceedings,  to  attack  the  rate 
or  the  classification,  and,  if  either  or  both 
were  held  to  be  unreasonable^,  could  secure 
appropriate  relief  either  by  reparation  or- 
der, or  by  suit  in  court,  after  such  finding 
of  unreasonableness.  But  so  long  as  the 
tariff  rate^  based  on  vahie,  remained  opera- 
tive, it  was  binding  upon  the  shipper  and 
carrier  alike,  and  was  to  be  enforced  by  the 
courts  in  fixing  the  rights  and  liabilities 
of  the  parties.  The  tariffs  are  filed  with 
the  Commission  and  are  open  to  inspection 
at  every  station.  In  view  of  the  multitude 
of  transactions,  it  is  not  necessary  that 
there  shall  be  an  inquiry  as  to  each  article, 
or  a  distinct  agreement  as  to  the  value  of 
each  shipment.  If  no  value  is  stated,  the 
tariff  rate  applicable  to  such  a  state  of 
facts  applies.  If,  on  the  other  hand,  there 
are  alternative  rates  based  on  value,  and 
the  shipper  names  a  value  to  secure  the 
lower  rate,  the  carrier,  in  the  absence  of 
something  to  show  rebating  or  false  billing, 

^  is  entitl^  to  collect  the  rate  which  applies 
2  to  goods  of  that  class,  and  if  sued  for  their 

*  loss  it  is  liable  only  for  the  loss  of*what 
the  shipper  had  declared  them  to  be  in 
class  and  value. 

4.  Nor  was  the  result  changed  because  of 
the  use  of  printed  forms.     This  appears 


from  the  ruling  in  Hart  v.  Pennsylvania  R. 
Co.  112  U.  8.  331,  28  L.  ed.  717,  6  Sup.  Ct. 
Rep.  161,  where  it  was  claimed  that  the 
shipper  had  not  been  asked  to  state  the 
value,  but  had  merely  signed  a  printed  con- 
tract naming  a  value.  The  court  said: 
"The  valuation  named  was  the  'agreed  valu- 
ation,' the  one  on  which  the  minds  of  the 
parties  met,  however  it  came  to  be  fixed, 
and  the  rate  of  freight  was  based  on  that 
valuation,  and  was  fixed  on  condition  that 
such  was  the  valuation,  and  that  the  lia- 
bility should  go  to  that  extent  and  no 
further."  The  rule  of  the  Hart,  Carl,  and 
Harriman  Cases  was  not  applied  in  the 
court  below,  and  the  judgment  must  be  re- 
versed, and  the  case  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 


(28S  XT.  &  «0> 

CHICAGO,  ROCK   ISLAND,   ft   PACIFIC 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

JELSKE  CRAMER. 


CoMMEBCE  (I  8*)— Federal  Poweb— Supbb- 
asDiNG  State  Regulation  —  Casbieb's 

LlABnJTT. 

State  statutes  which,  like  Iowa  Code, 
§  2074,  nullify  contracts  limiting  the  lia- 
bility of  a  carrier  for  loss  or  damage  to 
the  agreed  or  declared  value  upon  which 
the  rate  was  based,  were  superseded,  so  far 
as  interstate  shipments  are  concerned,  by 
the  Carmack  amendment  of  June  20,  1906 
(34  SUt.  at  L.  684,  chap.  3691,  U.  8. 
Comp.  Stat.  Supp.  1911,  p.  1288),  S  7,  to 
the  act  of  February  4,  1887  (24  Stat,  at 
L.  379,  chap.  104,  U.  S.  Comp.  Stat  1901, 
p.  3164),  §  20,  which  furnishes  the  exclu- 
sive rule  on  the  subject  of  the  liability  of 
a  carrier  under  contracts  for  interstate  ship* 

ments. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
OeoL  Dig.  9  S;  D9C.  Dig.  I  8.^1 

[No.  156.] 

Submitted  January  36,  1914.    Bedded  Feb- 
ruary 24,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa,  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Wright  County,  in  that  state, 
against  a  currier  for  the  full  amount  of 
the  damage  to  an  interstate  shipment,  not- 
witlistanding  stipulations  limiting  the 
carrier's  liability  to  the  agreed  value.  Re- 
versed and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  163  Iowa,  103,  138 
N.  W.  387. 

The  facta  are  stated  in  the  opinion. 


mmm 


^or  other  cmm  see  aame  topic  ft  S  NViiBsa  in  Dae.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 


584 


34  SUPREME  OOURT  BEPORTSR. 


Oct.  TEiuCy 


Mesars.  M.  li.  Bell  and  F.  C.  Pillard  for 
plaintiff  in  error, 
n      No  appearance  for  defendant  in  error. 

fi 

f     *Mr.  Justice  Iiainar  deliTered  the  opin- 
ion of  the  court: 

The  plaintiff,  Cramer,  sued  the  railroad 
company  to  recover  $992,  the  amount  of 
damage  to  a  carload  of  60  hogs  shipped 
from  Gait,  Iowa,  to  Chicago,  Illinois.  The 
company  defended  on  the  ground  that  the 
plaintiff  overloaded  the  car,  and  placed 
therein  such  an  excessive  quantity  of  hay 
as  to  overheat  the  animals,  thereby  dam- 
aging some  and  causing  the  death  of  others. 
It  further  contended  that  no  agent  of  the 
company  had  any  knowledge  as  to  the 
value  of  the  hogs,  except  what  was  stated 
by  the  shipper,  who  represented  that  their 
value  did  not  exceed  $10  per  head,  and 
thereby  secured  the  benefit  of  the  lower  of 
two  rates  specified  in  the  tariff  on  file  with 
the  Interstate  Commerce  Commission  and  at 
Gait.  One  of  these  rates  applied  where  the 
value  of  the  hogs  did  not  exceed  $10  per 
head,  and  the  other,  a  higher  rate,  applied 
where  the  value  exceeded  $10  per  head. 
•  The  defendant  claimed  that  the  tariffs  were 
r  binding  on  plaintiff,  and  that  he  could  not, 
in  any  event,  recover  beyond  the  valuation  on 
which  the  freight  was  charged.  This  latter 
defense  was  stricken  out  on  demurrer,  and 
the  trial  resulted  in  a  verdict  in  favor  of 
the  plaintiff  for  more  than  $600.  On  writ 
of  error  the  supreme  court  affirmed  the  judg- 
ment and  sustained  the  order,  striking  out 
the  plea  on  the  ground  that  such  defense 
was  prohibited  by  §  2074  of  the  Iowa  Code, 
which  provides  that: 

"No  contract,  receipt,  rule,  or  regulation 
shall  exempt  any  railway  corporation  en- 
gaged in  transporting  persons  or  property, 
from  the  liability  of  a  common  carrier  or 
carrier  of  passengers,  which  would  exist 
had  no  contract,  receipt,  rule,  or  regulation 
been  made  or  entered  into." 

In  Chicago,  M.  k  St.  P.  R.  Go.  v.  Solan, 
169  U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct. 
Rep.  289,  decided  in  January,  1898,  it  was 
held  that  this  statute  was  valid  even  as 
applied  to  interstate  shipments.  But  in 
1906  Congress  passed  the  Hepburn  bill  [34 
Stat,  at  L.  584,  chap.  3591,  U.  8.  Comp. 
Stat.  Supp.  1911,  p.  1288],  which  established 
in  interstate  commerce  a  uniform  rule  of 
liability.  That  rule  of  liability  is  to  be  en- 
forced in  the  light  of  the  fact  that  the  pro- 
visions of  the  tariff  enter  into  and  form  a 
part  of  the  contract  of  shipment,  and  if  a 
regularly  filed  tariff  offers  two  rates,  based 
on  value,  and  the  goods  are  forwarded  at  the 
low  value  in  order  to  secure  the  low  rate, 
then  the  carrier  may  avail  itself  of  that 
valuation  when  sued  for  loss  or  damage  to 


the  property.  The  question  has  been  so  ful- 
ly considered  in  cases  determined  since  the 
decision  herein  of  the  supreme  court  of 
Iowa,  that  it  is  unnecessary  to  do  more  than 
refer  to  Kansas  City  Southern  R.  Go.  v. 
Carl,  227  U.  S.  645,  57  L.  ed.  685,  33  Sup. 
Gt.  Rep.  391;  Missouri,  K.  &  T.  R.  Co.  v. 
Harriman,  227  U.  S.  657,  57  L.  ed.  690,  33 
Sup.  Gt.  Rep.  397,  where  the  facts  were  sub- 
stantially like  those  here  involved,  and 
where  it  was  held  that  *  carrier  had  the 
right  to  make  a  defense  like  that  filed  in 
the  court  below.  As  it  was  error  to  strike 
the  plea,  the  judgment  is  reversed  and  tlM 
case  remanded  for  further  prooeedings  not 
inconsistent  with  this  opinion. 
Reversed* 


cm  U.  8.  4BXi 

EDWIN  L.  GAUTHIER,  Plff.  in  Err^ 

▼. 

PETER  MORRISON  et  aL 

CouBTS  ({  d94*)— Federal  Supbemb  Cottbt 
—Ebeob  to  State  Coubt— Fedebal  Ques- 
tion—Rights  UNDEB  Homestead  Law. 

1.  A  decree  of  the  highest  state  court  ad- 
verse to  the  asserted  rights  under  the  Fed* 
eral  homestead  law  to  settle  upon  nnsur« 
veyed  public  land,  notwithstanding  tha 
wrongful  act  or  error  of  the  surveyor  in 
designating  and  meandering  such  land  as 
a  lake,  and  to  remain  in  possession  to  ihm 
end  that  the  acts  essential  to  the  acquisi- 
tion of  title  may  be  performed,  is  re- 
viewable under  the  Federal  Judicial  Gods^ 
S  237,  by  the  Federal  Supreme  Court. 

[Ed.  Note.— For  otber  cases,  see  Courts,  Gent. 
Dig.  S9  104»-1077 ;    Deo.  Dig.  I  894.*] 

Public  Lands  (1 26*)— XJnsubvbted  Lands 
— Wbonoful  Act  ob  Ebbob  of  Subvetob. 

2.  A  tract  of  agricultural  land  suscept- 
ible of  cultivation,  but  which  by  wrongful 
act  or  error  of  the  surveyor  was  omitted 
from  the  survey,  and  was  designated  and 
meandered  as  a  lake,  was  as  much  publie 
land  after  the  survejr,  and  as  much  within 
the  operation  of  the  Federal  settlement 
laws,  as  if  its  true  character  had  been 
reported  by  the  surveyor.  It  merdy  was 
left  unsurveyed. 

[ISd.  Note.-*-For  other  eases,  see  PubUe  Lands. 
Cent  Dig.  §|  S7,  $8;    Dec.  Dig.  |  26.*] 

Public  Lands  (§  103*)— Jubisdiction  of 
CouBTs— Intebfebence  with  Land  De- 
partment. 

3.  Jurisdiction  of  a  suit  by  a  homestead 
settler  to  re-establish  the  possession  which 
trespassers  have  invaded  and  interrupted, 
to  the  end  that  he  may  continue  his  ef- 
forts to  earn  the  title,  may  not  be  de- 
clined by  a  state  court  on  the  theory  that 
to  entertain  jurisdiction  will  amount  to 
an  interference  with  the  Land  Department 
or  a  usurpation  of  its  functions  because 
the  land  in  question  forms  part  of  a  tract 
of  agricultural  land  which  the  surveyor 
unlawfully   or   erroneously   omitted   from 
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the  Burvey,  designating  and  meandering  it 

afl  a  lake. 

[Ed.  Note.'Por  other  cases,  see  Public  Lands, 
C«it.  Dig.  18  298.  299.  807 :    Dec.  Dig.  i  108.*] 

[No.  157.] 

Argued  December  19,  1913.     Decided  Feb- 
ruary 24,  1914. 

N  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Superior  Court  of  Spokane  County,  in 
that  state,  in  favor  of  defendants  in  an  ac- 
tion of   ejectment.     Reversed. 

See  same  case  below,  62  Wash.  572,  114 
Pac.  501. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fred  B.  Morrill,  W.  C.  Jones, 
L.  F.  Chester,  and  John  J.  Skuse  for 
plaintiff  in  error. 

Mr.  Reese  H.  Voorhees  for  defendants 
^in  error. 
le 

•  •  Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  case  originated  in  the  superior  court 
of  Spokane  county,  Washington,  and  in- 
volves the  present  right  of  possession  of  a 
tract  of  unsurveyed  public  land,  containing 
about  75  acres,  in  that  county. 

Considerably  abridged,  the  facts  stated  in 
the  complaint  are  these:  In  1877,  when  the 
public  lands  in  that  vicinity  were  surveyed, 
an  area  embracing  approximately  1,200 
acres  was,  by  the  wrongful  act  or  error  of 
the  surveyor,  omitted  from  the  survey  and 
meandered  as  a  lake,  when  in  truth  it  was 
not  such,  but  was  agricultural  land  sus- 
ceptible of  cultivation.  That  area  still  re- 
mains unsurveyed  and  includes  the  tract  in 
question.  On  October  30,  1909,  this  tract 
was  unappropriated  public  land,  open  to 
settlement  under  the  homestead  law  of  the 
United  States.  On  that  day  the  plaintiff, 
being  in  every  way  qualified  so  to  do,  made 
actual  settlement  upon  the  tract  with  the 
purpose  of  acquiring  the  title  under  that 
law  by  a  full  and  bona  fide  compliance  with 
its  requirements,  and,  in  furtherance  of  that 
purpose,  erected  upon  the  tract  a  habitable 

6 frame  dwelling,  furnished  the  same  with  all 
^  necessary    household    goods,    entered    into 

•  possession  of  the  tract,  and  established^his 
actual  residence  thereon.  Shortly  there- 
after, during  the  continuance  of  his  posses- 
sion and  resilience,  the  defendants,  with  the 
wrongful  purpose  of  preventing  him  from 
complying  with  the  requirements  of  the 
homestead  law,  and  of  subjecting  the  tract 
to  their  own  use,  unlawfully  compelled  him 
to  withdraw  therefrom  and  remain  away; 
and  when  the  action  was  commenced,  a  few 
aonths  later,  they  were  wrongfully  with- 


holding the  tract  from  him,  and  were  them- 
selves mere  trespassers  thereon.  It  also  was 
alleged:  "That  in  order  to  comply  with  the 
requirements  of  the  homestead  law  of  tiie 
United  States,  and  to  acquire  title  to  the 
land  so  settled  upon  by  this  plaintiff,  as 
aforesaid,  under  said  law,  it  becomes  and  is 
necessary  for  this  plaintiff  to  reside  upon 
and  cultivate  such  land,  and  to  have  posses- 
sion thereof  for  a  period  of  five  years;  and 
unless  this  plaintiff  can  reside  upon,  cul- 
tivate, and  have  possession  of  said  land  for 
and  during  such  period  of  time  from  and 
after  his  said  settlement,  this  plaintiff  can- 
not comply  with  the  requirements  of  the 
homestead  law  of  the  United  States,  and 
sustain  and  maintain  his  rights  to  said  land, 
and  acquire  title  thereto  from  the  govern- 
ment of  the  United  States  under  the  home- 
stead law  of  the  United  States."  The  prayer 
was  for  a  judgment  establishing  the  plain- 
tiff's right  to  the  possession,  declaring  the 
defendants  were  without  any  right  thereto, 
and  awarding  costs. 

The  defendants  demurred  upon  the 
grounds  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  the  court  was  without  juris- 
diction of  the  subject-matter.  The  demurrer 
was  sustained,  and,  the  plaintiff  electing  to 
stand  upon  his  complaint,  a  judgment  of  dis- 
missal was  entered.  An  appeal  resulted  in 
an  affirmance  by  the  supreme  court  of  the 
state,  which  held,  first,  that  the  land  was 
not  subject  to  settlement  under  the  home- 
stead law,  because  the  surveyor  had  desig-g^ 
nated  and  meandered  it  as  a  lake;  and,  sec-|o 
ond,  that^only  the  Land  Department  could* 
undo  and  correct  the  wrong  or  error  of  the 
surveyor  in  that  regard.  62  Wash.  572,  114 
Pac.  501.  To  secure  a  reversal  of  the  judg- 
ment the  plaintiff  prosecutes  this  writ  of 
error. 

Although  challenged  by  the  defendants, 
our  jurisdiction  does  not  admit  of  any 
doubt,  ^he  plaintiff  asserted  a  right  to 
settle  upon  the  land  notwithstanding  the 
wrongful  act  or  error  of  the  surveyor  in 
designating  and  meandering  it  as  a  lake, 
and  also  a  right  to  remain  in  possession  to 
the  end  that  he  might  perform  the  acts  es- 
sential to  the  acquisition  of  the  title;  and 
he  expressly  predicated  these  rights  upon 
the  homestead  law  of  the  United  States. 
The  decision  was  against  the  rights  so 
claimed,  and  this  brings  the  case  within 
§  709  of  the  Revised  Statutes  (U.  S.  Corap. 
Stat.  1901,  p.  675)  now  §  237  of  the  Judicial 
Code  [36  Stat,  at  L.  1156,  chap.  231,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  227]. 

The  state  courts  seem  to  have  proceeded 
upon  the  theory  (a)  that  the  surveyor's  ac* 
tion  in  designating  and  meandering  the 
1,200-acre  area  as  a  lake  operated  as  an 


*For  other  cases  see  same  topic  ft  9  nttmbbb  in  Dec.  A  Am.  Digs.  1907  to  dato,  &  Rep'r  Indexes 
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authoritative  determination  that  it  was 
not  agricultural  land,  but  a  permanent  body 
of  water;  and  (b)  that  this  determination, 
while  remaining  undisturbed  by  the  Land 
Department,  took  the  land  without  the 
operation  of  the  settlement  laws,  including 
the  homestead  law.  But  in  this  there  was  a 
misconception  of  the  authority  of  the  sur- 
Teyor.  He  was  not  invested  with  power  to 
determine  the  character  of  the  land  which 
he  surveyed  or  left  unsurveyed,  or  to  classi- 
fy it  as  within  or  without  the  operation  of 
particular  laws.  All  that  he  was  to  do  in 
that  regard  was  to  note  and  report  its  char- 
acter, as  it  appeared  to  him,  as  a  means  of 
enlarging  the  sources  of  information  upon 
that  subject  otherwise  available.  In  Barden 
v.  Northern  P.  R.  Co.  164  U.  8.  288,  292, 
820,  38  L.  ed.  092,  993,  999,  14  Sup.  Ct. 
Rep.  1030,  in  disposing  of  a  contention  that 
the  lands  there  in  question  had  been  deter- 
mined and  reported  by  the  surveyor  as  agri- 
^eultural,  and  not  mineral,  and  that  the  de- 
ifi  termination  and  report  remained  in  force, 
•  this  court  said :  "BntHhe  conclusive  answer 
to  such  alleged  determination  and  report  is 
that  the  matters  to  which  they  relate  were 
not  left  to  the  Surveyor  General.  Neither 
he  nor  any  of  his  subordinates  was  author- 
ized to  determine  finally  the  character  of 
any  lands  granted,  or  make  any  binding 
report  thereon.  Information  of  the  char- 
acter of  all  lands  surveyed  is  required  of 
surveying  oflioers,  so  far  as  knowledge 
respecting  them  is  obtained  in  the  course  of 
their  duties,  but  they  are  not  clothed  with 
authority  to  especially  examine  as  to  these 
matters  outside  of  their  other  duties,  or 
determine  them,  nor  does  their  report  have 
any  binding  force.  It  is  simply  an  addition 
made  to  the  general  information  obtained 
from  different  sources  on  the  subject."  So, 
if  the  area  designated  and  meandered  as  a 
lake  was  in  truth  agricultural  land  sus- 
ceptible of  cultivation,  as  alleged  in  the 
complaint  and  admitted  by  the  demurrer,  it 
was  as  much  public  land  after  the  survey, 
and  as  much  within  the  operation  of  the 
settlement  laws,  as  if  its  true  character  had 
been  reported  by  the  surveyor.  It  merely 
was  left  unsurveyed.  See  Niles  v.  Cedar 
Point  Club,  175  U.  S.  300,  308,  44  L.  ed.  171, 
174,  20  Sup.  Ct.  Rep.  124;  French-Glenn 
Live  Stock  Co.  v.  Springer,  185  U.  S.  47,  46 
L.  ed.  800,  22  Sup.  Ct.  Rep.  563;  Security 
L<and  &  Exploration  Co.  v.  Burns,  193  U.  S. 
167,  187,  48  L.  ed.  662,  674,  24  Sup.  Ct. 
Rep.  426;  Scott  v.  Lattig,  227  U.  S.  229, 
241,  67  L.  ed.  490,  496,  44  L.R^.(N.S.) 
107,  33  Sup.  Ct.  Rep.  242. 

It  will  be  perceived  that  we  are  not  speak- 
ing of  land  which  was  covered  by  a  perma- 
nent body  of  water  at  the  time  of  the 
marey,  and  thereafter  waa  laid  bare  by  a 


subsidence  of  the  water,  nor  yet  of  compara- 
tively small  areas  which  sometimes  lie  with- 
in meander  lines  reasonably  approximating 
the  shores  of  permanent  bodies  of  water. 
See  Home  v.  Smith,  159  U.  S.  40,  40  L.  ed. 
68,  16  Sup.  Ct.  Rep.  988;  Eean  v.  Calumet 
Canal  k  Improv.  Co.  190  U.  S.  462,  47  L.  ed. 
1134,  23  Sup.  Ct.  Rep.  661;  Hardin  v.  Shedd, 
190  U.  S.  508,  47  L.  ed.  1166,  23  Sup.  Ct. 
Rep.  685.  Neither  are  we  concerned  with 
a  collateral  attack  upon  a  public  survey,  as 
was  the  case  in  Cragin  v.  Powell,  128  U.  S. 
691,  33  L.  ed.  666,  9  Sup.  Ct.  Rep.  203,  and 
Stoneroad  v.  Stoneroad,  168  U.  S.  240,  39 
L.  ed.  966,  15  Sup.  Ct.  Rep.  822,  for  the 
plaintiff  is  not  asking  that  any  of  the  lines  ^ 
of  the  survey  be  rejected  or  altered,  but^ 
only  that  a  possessory  right*  acquired  by* 
settlement  upon  public  land  confessedly  left 
unsurveyed  be  protected. 

The  homestead  law  in  terms  subjects  un- 
surveyed public  lands,  if  agricultural  and 
unappropriated,  to  settlement  by  persons 
having  the  requisite  qualifications  and  in- 
tending to  comply  with  its  requirements  as 
a  means  of  acquiring  the  title,  and  also 
plainly  confers  upon  the  settler  the  right  of 
possession,  without  which  compliance  with 
those  requirements  would  be  impossible. 
Rev.  Stat.  §§  2289  et  seq.;  U.  S.  Comp. 
Stat.  1901,  p.  1388;  act  May  14,  1880,  21 
Stat,  at  L.  140,  chap.  89,  §  3;  U.  S.  Comp. 
Stat.  1901,  p.  1392;  Rev.  Stat.  §  2266;  act 
March  8,  1891,  26  Stat,  at  L.  1095,  chap. 
561,  §  5,  U.  S.  Comp.  Stat.  1901.  p.  1635; 
United  States  ▼.  Waddell,  112  U.  S.  76,  80, 
26  L.  ed.  673,  674,  6  Sup.  Ct.  Rep.  35; 
Sturr  V.  Beck,  133  U.  S.  641,  647,  33  L.  ed. 
761,  764,  10  Sup.  Ct.  Rep.  360;  Nelson  y. 
Northern  P.  R.  Co.  188  U.  S.  108,  126,  47 
L.  ed.  406,  413,  23  Sup.  Ct.  Rep.  302;  Scott 
V.  Lattig,  227  U.  S.  229,  240,  67  L.  ed.  490, 
495,  44  L.R.A.(N.S.)  107,  33  Sup.  Ct.  Rep. 
242;  Wadkina  v.  Producers*  Oil  Co.  227  U. 
6.  368,  373,  57  L.  ed.  551,  656,  33  Sup.  Ct. 
Rep.  880.  So,  it  clearly  appears  from  the 
allegations  of  the  complaint,  as  admitted 
by  the  demurrer,  that  the  land  in  question 
was  open  to  homestead  settlement  when  the 
plaintiff  settled  thereon ;  that  by  his  settle- 
ment and  subsequent  acts  he  acquired  an  in- 
ceptive homestead  right  which  entitled  him 
to  the  possession;  and  that  the  defendants, 
in  forcing  him  to  withdraw  from  the  land, 
and  in  then  withholding  the  same  from  him, 
wrongfully  invaded  this  possessory  right. 

The  question  of  the  jurisdiction  of  the 
court  of  first  instance,  although  not  difficult 
of  solution,  remains  to  be  noticed.  It  was 
not  held  by  the  appellate  court  that  the 
jurisdiction  of  the  former  under  the  local 
laws  was  not  broad  enough  to  enable  it  to 
entertain  the  action  and  award  appropriate 
relief,  but  only  that  this  jurisdiction  could 
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not  b«  exerted  consistently  with  the  laws 
of  Congress;  and  this  upon  the  theory  that 
the  latter  invested  the  Land  Department 
with  exclusive  authority  to  deal  with  the 
subject. 
^  It  is  true  that  the  authority  to  make 
^Burveys  of  the  public  lands  is  confided  to  the 
•  Land  Department,  and  that^the  courts  pos- 
sess no  power  to  revise  or  disturb  its  action 
in  that  regard;  but  here  the  court  was  not 
asked  to  make  a  survey  or  to  revise  or  dis- 
turb one  already  made.  As  has  been  in- 
dicated, the  land  in  question  was  not 
surveyed,  but  left  unsurveyed;  and  the 
plaintiff,  whose  possession  under  a  lawful 
homestead  settlement  had  been  invaded  and 
interrupted  by  mere  trespasses,  was  seek- 
ing a  return  of  the  possession  to  the  end 
that  he  might  continue  his  rightful  efforts 
to  earn  the  title.  In  short,  it  was  not  a 
survey,  but  the  right  of  possession  under  an 
Inceptive  homestead  claim,  that  was  in  ques- 
tion. 

Generally  speaking,  it  also  is  true  that 
it  is  not  a  province  of  the  courts  to  inter* 
fere  with  the  Land  Department  in  the  ad- 
ministration of  the  public-land  laws,  and 
that  they  are  to  be  deemed  in  process  of 
administration  until  the  proceedings  for  the 
aequisition  of  the  title  terminate  in  the  issu- 
ing of  a  patent.  But  no  interference  with 
that  Department  or  usurpation  of  its  func- 
tions was  here  sought  or  involved.  It  has 
not  been  invested  with  authority  to  redress 
or  restrain  trespasses  upon  possessory 
rights,  or  to  restore  the  possession  to  lawful 
claimants  when  wrongfully  dispossessed. 
Congress  has  not  prescribed  the  forum  and 
mode  in  which  such  wrongs  may  be  re- 
strained and  redressed,  as  doubtless  it 
could,  but  has  pursued  the  policy  of  per- 
mitting them  to  be  dealt  with  in  the  local 
tribunals  according  to  local  modes  of  pro- 
cedure. And  the  exercise  of  this  jurisdic- 
tion has  been  not  only  sanctioned  by  the 
appellate  courts  in  many  of  the  public-land 
states,  but  also  recognized  and  approved  by 
this  court.  Woodsides  v.  Rickey,  1  Or.  108 ; 
Colwell  V.  Smith,  1  Wash.  Terr.  92;  Ward  v. 
Moorey,  1  Wash.  Terr.  104,  107;  Arment 
V.  Hensel,  5  Wash.  152,  31  Pac.  464;  Ful- 
mele  v.  Camp,  20  Colo.  495,  39  Pac.  407; 
Wood  V.  Murray,  85  Iowa,  505,  52  N.  W. 
356;  Matthews  v.  O'Brien,  84  Minn.  505,  88 
N.  W.  12;  Zimmerman  v.  McCurdy,  15  N. 
D.  79,  106  N.  W.  125,  12  Ann.  Cas.  29; 
Whittaker  v.  Pendola,  78  Cal.  296,  20  Pac. 
680;  Sproat  v.  Durland,  2  Okla.  24,  45,  36 
cPae.  682,  886;  Peckham  v.  Faught,  2  Okla. 
•  173,  37  Pac.  1085;*Lytle  v.  Arkansas,  22 
How.  193,  205,  16  L.  ed.  306,  310;  Marquez 
▼.  Frisbie,  101  U.  S.  473,  475,  25  L.  ed.  800, 
801;  Black  v.  Jackson,  177  U.  S.  349,  44 
L.  ed.  801,  20  Sup.  Ct.  Rep.  648;   United 


States  V.  Buchanan,  232  U.  S.  72,  58  L.  ed. 
— ,  34  Sup.  Ct  Rep.  237.  See  also  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  190  U. 
S.  301,  308,  315,  47  L.  ed.  1064,  1070,  1073, 
23  Sup.  Ct.  Rep.  692;  Humbird  ▼.  Avery, 
195  U.  S.  480,  504,  49  L.  ed.  286,  297,  26 
Sup.  Ct.  Rep.  123;  Bunker  Bill  &  S.  M.  ft 
Concentrating  Co.  v.  United  States,  226  U. 
S.  548,  550,  57  L.  ed.  345,  346,  33  Sup.  Ct 
Rep.  138.  It  was  well  said  by  the  supreme 
court  of  Oklahoma  in  Sproat  v.  Durlaad,  2 
Okla.  24,  45,  35  Pac.  682:  "To  say  that  no 
relief  can  be  granted,  or  that  our  courts  ars 
powerless  to  do  justice  between  litigants 
in  this  class  of  cases,  pending  the  settlement 
of  title  in  the  Land  Department,  would 
be  the  announcement  of  a  doctrine  abhorrent 
to  a  sense  of  common  justice.  It  would 
encourage  the  strong  to  override  the  weak; 
would  place  a  premium  upon  greed  and  the 
use  of  force,  and  in  many  instances  lead  to 
bloodshed  and  crime.  Such  a  state  of  affairs 
is  to  be  avoided;  and  the  oourts  should  not 
hesitate  to  invoke  the  powers  inherent  in 
them  and  lend  their  aid,  in  every  way  possi- 
ble, in  aid  of  justice  by  preventing  encroach- 
ments upon  the  possessory  rights  of  settlers, 
or  by  equitably  adjusting  their  differences.'* 

We  are  accordingly  of  opinion  that  the 
laws  of  Congress  interposed  no  obstacle  to 
the  jurisdiction  of  the  court  of  first  in- 
stance, and  that,  instead  of  dismissing  ths 
case,  it  should  have  proceeded  to  an  appro- 
priate disposition  of  the  asserted  right  of 
possession.  See  Rem.  &  Bal.  Code,  Wash, 
g  942;  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  ft  H.  R.  Co.) 
223  U.  S.  1,  55-59,  56  L.  ed.  327,  348-350. 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  160. 
1  N.  C.  C.  A.  876. 

Judgment  reversed. 


(2SS  U.  8.  178) 

SAM  B.  PERRIN,  Plff.  in  Err., 

V. 

UNITED   STATES. 

Indians  (J  34*)— Power  op  Conqbess  oveb 
Ceded  Lands— Commerce  in  Intoxicat- 
ing Liquor. 

1.  The  power  to  protect  thie  government's 
Indian  wards  against  the  evils  of  intem- 
perance is  sufficiently  comprehensive  to 
enable  Congress,  when  securing  the  cession 
of  part  of  an  Indian  reservation  within  a 
state,  to  prohibit  the  sale  of  intoxicants 
upon  the  ceded  lands  if,  in  its  judgment, 
that  is  reasonably  essential  to  the  protec- 
tion of  the  Indians  residing  on  the  unceded 
lands. 

[Ed.  Note.— For  other  cafw^s.  see  Indians,  Cent. 
Dig.  §  60;    Dec.  Dig.  9  34.»] 

Indians  (§  34*)— Power  of  Congress  over 
Ceded  Lands— Commerce  in  Intoxicat- 
ing Liquor. 

2.  The  prohibition  against  the  sale  of  la* 


*For  other  csms  see  laine  topic  A  I  mvmbbb  In  Dee.  A  Am.  Digs.  1S07  to  dato,  ft  Rep'r  Indexes 


84  8UPRSME  COURT  BEFORTER. 


Oor.  Tmbm, 


toxicating  liquors  upon  any  of  the  ceded 
lands  embraced  in  an  agreement  ratified 
and  conHrmed  by  Congress  by  the  act  of 
August  15,  1894  (28  Stat,  at  L.  286»  chap. 
290),  by  which  the  Yankton  tribe  of  Sioux 
Indians  ceded  and  relinauished  to  the 
United  States  all  the  unallotted  lands  in 
a  reservation  in  South  Dakota,  does  not 
transcend  the  power  of  Congress  as  cover- 
ing an  unnecessarily  extensive  territory, 
where  the  reservation  originally  embraced 
400,000  acres,  and  the  lands  which  had 
been  allotted  to  the  Indians  in  severalty 
are  in  small  tracts  scattered  throughout 
the  ceded  district,  and  aggregate  nearly 
100,000  acres,  occupied  by  more  than  1,600 
Indians. 

[Ed.  Note.— For  other  cases,  see  Indians,  Gent. 
Dls.  I  60;    Deo.  Dig.  8  34.*] 

Indians  (J  84*)— Power  of  Congress  ovkb 

Ceded  l^ndb— Commerce  in  Intoxicat- 

INO  Liquors. 

3.  The  failure  expressly  to  limit  the  dur- 
ation of  the  prohibition  against  the  sale 
of  intoxicating  liquors  upon  the  ceded 
lands  embraced  in  an  agreement  ratified 
and  eonflrmed  by  Congress  by  the  act  of 
August  16,  1894,  by  which  the  Yankton 
tribe  of  Sioux  Indians  ceded  all  their  unal- 
lotted lands  in  a  reservation  in  South 
Dakota,  will  not  invalidate  such  prohibi- 
tion so  long  as  the  period  during  which 
the  United  States,  under  the  act  of  Feb- 
ruary 8,  1887  (24  Stat,  at  L.  388,  chap. 
119),  9  6,  holds  the  allotted  lands  in  trust, 
has  not  expired,  and  the  tribal  relation  has 
not  been  dissolved,  and  the  wardship  of 
the  Indians  has  not  been  terminated. 

CBd.  Note.— For  other  cases,  see  Indians,  Gent. 
Dig.  9  60 :    Dec.  Dig.  I  84.*] 

[No.  707.] 

Submitted  January  13,  1914.    Decided  Feb- 
ruary 24,   1914. 

|N  ERROR  to  the  District  Court  of  the 
1  United  States  for  the  District  of  South 
Dakota  to  review  a  conviction  for  unlaw- 
fully selling  intoxicating  liquors  upon  lands 
ceded  by  Indians.     Afllirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  H.  Bartelt  and  Edwin 
R.  Winans  for  plaintiff  in  error. 

Assistant  Attorney  General  Wallace  for 

_  defendant  in  error. 

c 

•   *Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  direct  writ  of  error  brings  under 
review  a  judgment  of  conviction  for  un- 
lawfully selling  intoxicating  liquors  upon 
ceded  lands  formerly  included  in  the  Yank- 
ton Sioux  Indian  Reservation,  in  the  state 
of  South  Dakota.  This  reservation  was 
created  by  the  treaty  of  April  19,  1858  (11 
StRt.  at  L.  743),  for  the  use  of  i.ie  Yankton 
tribe  of  Sioux  Indians,  and  originally  em- 
braced 400,000  acres.     A  considerable  part 


of  it  was  allotted  in  severalty  to  the 
members  of  the  tribe  under  the  act  of 
February  8,  1887  (24  Stat,  at  L.  388,  chap. 
119),  and  the  amendatory  act  of  February 
28,  1891  (26  Stat,  at  L.  794,  chap.  383), 
the  allotments  being  in  small  tracts  scat- 
tered throughout  the  reservation.  By  an 
agreement  ratified  and  confirmed  by  Con- 
gress August  15,  1894  (28  Stat,  at  L. 
286,  314,  chap.  290),  the  tribe  ceded  and 
relinquished  to  the  United  States  all  the 
unallotted  lands.  In  the  17th  article  of 
the  agreement  it  was  stipulated:  "No  in- 
toxicating liquors  nor  other  intoxicants 
shall  ever  be  sold  or  given  away  upon  any 
of  the  lands  by  this  agreement  ceded  and 
sold  to  the  United  States,  nor  upon  any 
other  lands  within  or  comprising  the  reser- 
vations of  the  Yankton  Sioux  or  Dakota 
Indians,  as  described  in  the  treaty  between 
the  said  Indians  and  the  United  States, 
dated  April  19th,  1858,  and  as  afterwards 
surveyed  and  set  off  to  the  said  Indians. 
The  penalty  for  the  violation  of  this  pro- 
vision shall  be  such  as  Congress  may  pre- 
scribe in  the  act  ratifying  this  agreement." 
And  in  the  ratifying  act  it  was  provided: 
"That  every  person  who  shall  sell  or  give 
away  any  intoxicating  liquors  or  other  in- 
toxicants upon  any  of  the  lands  by  said 
agreement  ceded,  or  upon  any  of  the  lands 
included  in  tne  Yankton  Sioux  Indian 
Reservation  as  created  by  the  treaty  of 
April  nineteenth,  eighteen  hundred  and^ 
fifty-eight,  shall  be  punishable  by  imprison-^ 
ment  for  not  more  than  two* years  and  by* 
a  fine  of  not  more  than  three  hundred 
dollars."     [p.  319.] 

Conformably  to  §  5  of  the  act  of  1887, 
each  allottee  was  given  a  trust  certificate 
declaring  that  the  United  States  would 
hold  the  land  embraced  in  his  allotment, 
for  the  period  of  twenty-five  years,  or  such 
extended  period  as  the  President  might 
direct,  in  trust  for  him,  or,  in  case  of  his 
decease,  for  his  heirs,  but  without  power 
in  him  or  them  to  convey  or  make  any 
contract  touching  the  land  during  the  trust 
period,  and  at  the  expiration  of  that  period 
would  issue  to  him  or  them  a  patent  con- 
veying the  title  in  fee,  discharged  of  the 
trust.  Some  of  the  allotted  lands  were 
subsequently  disposed  of  pursuant  to  ex- 
press authority  from  Congress,  and  those 
remaining  approach  100,000  acres,  occu- 
pied by  more  than  1,500  Indians.  Rep. 
Com.  Ind.  Affairs,  1911,  p.  72.  The  trust 
period  has  not  expired,  nor  has  the  tribal 
relation  of  the  Indians  been  dissolved.  An 
agent  or  superintendent  remains  in  charge 
of  their  affairs  and  they  are  still  wards 
of  the  government.  Hallowell  v.  United 
Stetcs,  221  U.  S.  317,  56  L.  ed.  750.  31 
Sup.  Ct.  Rep.  587;  United  States  v.  Sando- 
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Tml,  231  U.  S.  28,  58  L.  ed.  — ,S4  Sup.  Ct 
Rep.  1. 

The  ceded  lands,  excepting  some  small 
tracts  retained  by  the  government  as  sites 
for  an  Indian  agency,  Indian  schools,  and 
the  like,  were  opened  to  disposition  under 
the  homestead  and  towns ite  laws,  May 
21,  1895  (29  Stat  at  L.  865),  and  have 
largely  passed  into  private  ownership. 

The  place  at  which  the  intoxicating 
liquors  were  sold  was  within  the  defend- 
ant's own  premises  in  the  town  of  Dante, 
an  organized  municipality  located  upon  a 
part  of  the  ceded  lands  then  held  in  private 
ownership  by  the  inhabitants,  none  of  whom 
was  an  Indian.  The  defendant  is  a  white 
man,  but  whether  the  persons  to  whom 
the  liquors  were  sold  were  white  or  Indian 
does  not  appear,  and  is  immaterial  under 
the  statutory  provision  before  quoted,  up< 
on  which  the  prosecution  was  founded^ 
3  The  objections  urged  in  the  district  court 
7  against  the  •conyiction,  and  now  renewed, 
call  in  question  the  Talidity  of  that  statu- 
tory provision,  and  are,  first,  that  the 
power  to  regulate  the  sale  of  intoxicating 
liquors  upon  all  ceded  lands  rests  exclu- 
sively in  the  state;  and,  second,  that  if 
Congress  possesses  any  such  power,  it  nec- 
essarily is  limited  to  what  is  reasonably 
essential  to  the  protection  of  the  Indians 
occupying  the  unceded  lands,  and  that  this 
limitation  is  transcended  by  the  provision 
in  question  because  it  embraces  territory 
greatly  in  excess  of  what  the  situation  rea- 
sonably requires,  and  because  its  operation 
is  not  confined  to  a  designated  period, 
reasonable  in  duration,  but  apparently  is 
intended  to  be  perpetual. 

The  power  of  Congress  to  prohibit  the 
Introduction  of  intoxicating  liquors  into  an 
Indian  reservation,  wheresoever  situate, 
and  to  prohibit  traffic  in  such  liquors  with 
tribal  Indians,  whether  upon  or  off  a  reser- 
vation and  whether  within  or  without  the 
limits  of  a  state,  does  not  admit  of  any 
doubt.  It  arises  in  part  from  the  clause 
in  the  Constitution  investing  Congress  with 
authority  "to  regulate  eommerce  with 
foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes,"  and 
In  part  from  the  recognized  relation  of 
tribal  Indians  to  the  Federal  government. 
United  Stetes  v.  Holliday,  3  WalL  407,  417, 
18  L.  ed.  182,  185;  United  States  v.  Sut- 
ton, 216  U.  S.  291,  54  L.  ed.  200,  30  Sup. 
Ct.  Rep.  116;  Hallowell  v.  United  States, 
supra;  Ex  parte  Webb,  225  U.  S.  663, 
683,  691,  66  L.  ed.  1248,  1256,  1259,  32 
Sup.  Ct  Rep.  769;  United  States  v.  Wright, 
229  U.  S.  226,  67  L.  ed.  1160,  33  Sup.  Ct 
Rep.  630;  United  States  v.  Sandoval,  supra. 
^These  Indian  tribes  are  the  wards  of  the 
Nation.    They  are  communities  dependent 


on  the  United  States.  •  •  •  From  their 
very  weakness  and  helplessness,  so  large- 
ly due  to  the  course  of  dealing  of  the 
Federal  government  with  them  and  the 
treaties  in  which  it  has  been  promised, 
there  arises  the  duty  of  protection,  and 
with  it  the  power.  This  has  always  been 
recognized  by  the  Executive  and  by  Con- 
gress, and  by  this  court,  whenever  the  ques- 
tion has  arisen."  United  States  v.  Kaga- 
ma,  118  U.  S.  375,  383,  30  L.  ed.  228»0o 
231,  6  Sup.  Ct.  Rep.  1109.  | 

*  Whether  this  power  to  protect  the  gov-* 
ernment's  Indian  wards  against  the  evils  of 
intemperance,  of  which  they  are  easy  vic- 
tims, is  sufficiently  comprehensive  to  en- 
able Congress,  when  securing  the  cession 
of  part  of  an  Indian  reservation  within  * 
state,  to  prohibit  the  sale  of  intoxicants 
upon  the  ceded  lands,  if,  in  its  judgment, 
that  is  reasonably  essential  to  the  pro- 
tection of  the  Indians  residing  upon  tha 
unceded  lands,  is  the  real  question  pre- 
sented by  the  first  of  the  defendant's  ob- 
jections. We  say  it  is  the  real  question, 
because  if  Congress  possesses  power  to  do 
this  it  follows  that  the  state  possesses  no 
exclusive  control  over  the  subject^  and  that 
the  congressional  prohibition  is  supreme. 
United  SUtes  T.  HolUday,  3  Wall.  419, 
18  L.  ed.  186. 

The  stipulation  before  quoted  shows  that 
when  the  Indians  and  tiie  commissioners 
representing  the  United  States  agreed  upon 
a  cession  of  the  unallotted  lands,  among 
which  the  allotted  tracts  were  interspersed, 
both  were  of  opinion  that  due  regard  for 
the  welfare  of  the  Indians  required  that 
traffic  in  intoxicants  upon  the  ceded  lands 
be  interdicted,  as  it  was  before  the  cession; 
and  Congress,  evidently  being  of  a  like 
opinion,  inserted  in  the  ratifying  act  the 
provision  making  it  a  punishable  offense 
for  any  person  to  sell  or  give  away  any 
intoxicating  liquors  or  other  intoxicants 
upon  any  of  the  ceded  lands.  Stipulations 
and  provisions  of  this  character  are  not  new, 
but  have  occasionally  appeared  in  Indian 
treaties  and  legislation  for  more  than  fifty 
years.  The  case  of  United  States  v.  43  Gal- 
lons of  Whiskey  (United  States  v.  Lari- 
viere),  93  U.  S.  188,  23  L.  ed.  846,  arose  out 
of  a  treaty  with  the  Chippewas  in  1S63  (13 
Stat,  at  L.  668),  wherein  a  considerable 
portion  of  a  reservation  in  th6  state  of 
Minnesota  was  ceded  to  the  United  States. 
The  treaty  contained  a  stipulation  that 
the  laws  of  the  United  States,  then  in 
force  or  thereafter  enacted,  prohibiting  tha 
introduction  and  sale  of  spirituous  liquors^ 
in  the  Indian  country,  should  be  operative^ 
throughout  the  ceded  lands  •until  Gongresa* 
or  the  President  should  direct  otherwise; 
and  the  principal  question  in  the  eaic  was 
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whethtr  this  rtipiiUiioB  encroaelied  npcni 
the  power  of  the  fiaU  and  upon  ito  equal 
footing  witli  the  original  etates.  This  eoort 
upheld  the  atipulation,  and  in  the  conrae 
of  the  opinion,  after  obeerving  that  the 
power  of  Congreea  to  regulate  eonuneree 
with  the  Indian  tribee  It  ''aa  hroad  and 
aa  free  from  reatrictiona  aa  that  to  regu- 
late eommeree  with  foreign  nationa,"  said 
(p.  106):  "Aa  long  aa  these  Tndiant  re- 
main a  distinct  people,  with  aa  ezieting 
tribal  organization,  recognized  by  the  po- 
litical department  of  the  gOTemment,  Con- 
gress haa  the  power  to  say  with  whom, 
and  on  what  terms,  they  i^all  deal,  and 
what  articles  shall  be  contraband.  If 
liquor  is  injurious  to  them  inside  of  a 
reservation,  it  is  equally  so  outside  of  it; 
and  why  cannot  Congress  forbid  its  in- 
troduction into  a  place  near  by,  which 
they  would  be  likely  to  frequent  T  It  is 
easy  to  see  that  the  lore  of  liquor  would 
tempt  them  to  stray  beyond  their  borders 
to  obtain  it;  and  that  bad  white  men, 
knowing  this,  would  carry  on  the  traiBc  in 
adjoining  localities,  rather  than  yenture 
upon  forbidden  ground.''  And  again  (p. 
197) :  "The  chiefs  doubtless  saw,  from  the 
curtailment  of  their  reservation,  and  the 
consequent  restriction  of  the  limits  of  the 
Indian  country,'  that  the  ceded  lands  would 
be  used  to  store  liquors  for  sale  to  the 
young  men  of  the  tribe;  and  they  well 
knew  that,  if  there  was  no  cession,  they 
were  already  sulBclently  protected  by  the 
extent  of  their  reservation.  Under  such 
circumstances,  it  was  natural  that  they 
should  be  unwilling  to  sell  until  assured 
that  the  commercial  regulation  respecting 
the  introduction  of  spirituous  liquors  should 
remain  in  force  in  the  oeded  country,  until 
otherwise  directed  by  Congress  or  the  Presi- 
dent. This  stipulation  was  not  only  rea- 
sonable in  itself,  but  was  justly  due  from 
i«a  strong  government  to  a  weak  people  it 
^had  engaged  to  protect.  .  .  .  Based 
•  as  it  is  exclusively  on  the  Federal*  au- 
thority over  the  aubject-fnatter,  there  is  no 
disturbarce  of  the  principle  of  state  equal- 
ity." The  case  came  here  a  second  time 
and  the  views  before  expressed  were  re- 
affirmed. 108  U.  8.  491,  27  L.  ed.  803, 
2  Sup.  Ct.  Rep.  900. 

The  case  of  Dick  v.  United  States,  208 
U.  S.  340,  62  L.  ed.  620,  28  Sup,  Ct.  Rep. 
809,  is  even  more  in  point.  There  the 
Kez  Pcrc4  tribe,  by  an  agreement  ratified 
by  Congress,  had  ceded  to  the  United  States 
a  large  portion  of  their  reservation  in  the 
state  of  Idaho,  and  in  the  agreement  was  a 
stipulation  subjecting  the  ceded  lands,  for 
a  period  of  twenty-five  years,  to  the  Fed- 
eral laws  prohibiting  the  introduction  of 
intoxicants  into  the  Indian  country.     The 


major  part  of  the  mieeded  lands  was  al- 
lotted in  severalty  to  members  of  the  tribe 
under  the  acts  oi  1887  and  1891,  supra, 
and  the  ceded  landa  were  opened  to  dis- 
position under  the  public-land  laws*  In 
regular  course,  some  of  the  eeded  lands 
were  patented  to  white  men  and  came  to  bo 
the  site  of  a  town.  Under  the  stipulation, 
Dick  waa  prosecuted  for  introducing  intoxi- 
cating liquors  into  the  town,  and  waa  con- 
victed; whereupon  he  brought  the  judg- 
ment here  for  review,  his  chief  contention 
being  that,  in  view  of  Idaho's  position  as 
a  state.  Congress  was  without  constitu- 
tional power  to  authorize  or  ratify  the 
stipulation.  Upon  full  c<msideration  this 
court  affirmed  the  judgment^  and,  following 
United  States  v.  43  Gallons  of  Whiskey,  su- 
pra, and  other  cases,  held  that  the  stipula- 
tion waa  a  valid  regulation,  and  not  subject 
to  objection  on  constitutional  grounds.  See 
also  Bates  ▼.  Clark,  96  U.  S.  204,  208, 
24  L.  ed.  471,  472;  CUirmont  T.  United 
States,  226  U.  8.  661,  658,  66  L.  ed.  1201, 
1204,  32  Sup.  Ct  Rep.  787. 

We  could  not  sustain  the  defendant's 
first  objection  without  departing  from  the 
principles  announced  and  applied  in  those 
cases,  and  this  we  have  no  disposition  to 
do,  for  we  regard  them  as  embodying  a 
right  conception  of  the  power  of  Congress 
in  dealing  with  the  Indian  wards  and 
adopting  measures  for  their  protection.      ^ 

We  come,  then,  to  the  objection  that  the^ 
prohibition  in«^ihe  act  of  1804  covers  an  un-* 
necessarily  extensive  territory,  and  is  not 
limited  in  duration,  and  so  transcends  the 
power  of  Congress. 

As  the  power  is  incident  only  to  the 
presence  of  the  Indians  and  their  status 
as  wards  of  the  government,  it  must  be 
conceded  that  it  does  not  go  beyond  what 
is  reasonably  essential  to  their  protection, 
and  that,  to  be  effective,  its  exercise  must 
not  be  purely  arbitrary,  but  founded  upon 
some  reasonahle  basis.  Thus,  a  prohibition 
like  that  now  before  us,  if  covering  an 
entire  state  when  there  were  only  a  few 
Indian  wards  in  a  single  county,  undoubt- 
edly would  be  condemned  as  arbitrary. 
And  a  prohibition  valid  in  the  beginning 
doubtless  would  become  inoperative  when, 
in  regular  course,  the  Indians  affected  were 
completely  emancipated  from  Federal  guard- 
ianship and  control.  A  different  view  in 
either  case  would  involve  an  unjustifiable 
encroachment  upon  a  power  obviously  re- 
siding in  the  state.  On  the  other  hand,  it 
must  also  be  conceded  that,  in  determining 
what  is  reasonably  essential  to  the  protec- 
tion of  the  Indians,  Congress  is  invested 
with  a  wide  discretion,  and  its  action, 
unless  purely  arbitrary,  must  be  accepted 
and  given  full  effect  by  the  oourta. 
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The  elaim  that  the  territory  covered  | 
hy  this  prohibition  is  ao  exooesiTe  as  to 
make  it  purely  arbitrary  is  devoid  of  merit. 
The  original  reservation  embraced  400,000 
acres, — a  district  practically  25  miles 
square.  The  allotments  are  in  small  tracts 
scattered  throughout  this  district,  and  ag- 
gregate nearly  100,000  acres.  The  number 
of  lodians  affected  is  upwards  of  1,500, 
and  they  are  more  or  less  in  a  state  of 
transition  from  an  unsettled  to  a  settled 
life.  In  this  situation,  and  having  some 
regard  to  the  weakness  of  Indians  in  re- 
spect of  the  use  of  intoxicants,  we  are  far 
from  believing  that  Congress  exceeded  the 
limits  of  its  discretion  in  applying  the  pro- 

^hibition   to  all  the  eeded  lands. 

J*  •  Of  the  claim  that  the  prohibition  is  not 
expressly  limited  in  its  duration  it  is 
enough  to  observe  that  this  objection  can- 
not be  of  present  avail.  The  conditions 
justifying  the  prohibition  remain  substan- 
tially the  same  as  when  it  was  adopted. 
The  trust  period  has  not  expired,  the  tribal 
relation  has  not  been  dissolved,  and  the 
wardship  of  the  Indians  has  not  been  ter- 
minated. See  Marchie  Tiger  v.  Western 
Invest.  Co.  221  U.  S.  286,  315,  55  L.  ed. 
738,  749,  31  Sup.  Ct  Rep.  578;  act  May 
8,  1006,  34  Stat,  at  L.  182,  chap.  2348; 
United  States  v.  Pelican  (decided  this  day 
[232  U.  S.  442,  58  L.  ed.  — ,84  Sap.  Ct. 
Rep.  306]).  The  fact  that  the  conditions  may 
become  so  changed  in  the  future  as  to 
render  the  prohibition  inoperative  affords 
no  reason  for  condemning  it  now.  Unless 
sooner  repealed,  it  will  continue  in  force 
as  long  as  the  presence  and  status  of  the 
Indians  sustain  it  as  a  Federal  regulation. 
Judgment  affirmed. 


(2a  U.  8.  487) 

JOSEPH  PRONOVOST,  Plff.  In  Err., 

V. 

UNITED   STATES. 
CouBTB  (§  385*)— Erbob  to  District  Court 

— JUBISDICTION    BeLOW-^ITeDEBAL   QUES- 
TION. 

A  direct  writ  of  error  will  not  lie  from 
the  Federal  Supreme  Court  under  the  Judi- 
cial Code,  %  238,  to  the  district  court,  to 
review  a  conviction  for  introducing  intox- 
icating liquors  into  the  Indian  country, 
where  the  grounds  upon  which  the  jurisdic- 
tion of  the  district  court  was  challengal 
are  not  disclosed  bv  the  record,  and  there 
is  no  constitutional  or  treaty  question  in- 
volved. 

[Ed.  Note.— For  other  cases,  see  Courts,  Oent 
Die  H  lOtt-1026,  ion :    Dee.  Dig.  I  986.*] 

[No.  128.] 

Submitted  January  10,  1914.    Decided  Feb- 

nmrv  24,   1014. 


IN  ERROR  to  tha  District  Covri  of  tha 
United  Stotes  for  tha  DUtrioi  of  Mon- 
tana to  review  a  conviction  for  introducing 
intoxicating  liquors  into  the  Indian  ooun- 
try.     Dismissed  for  want  of  jurisdiction. 
The  facts  are  stated  in  the  opinion. 
No  brief  was  filed  for  plaintiff  in  error. 
Assistant    Attorney     General     Wallace 
for  defendant  in  error. 


I 


*  Mr.  Justice  Van  Devanter  delivered  tha* 
opinion  of  the  court: 

This  was  a  criminal  prosecution  for  in* 
troducing  intoxicating  liquors  into  the  In* 
dian  country.  Upon  the  trial,  the  jury 
found  the  defendant  guilty,  and  a  judgment 
of  conviction  followed,  to  reverse  which  ha 
sued  out  this  direct  writ  of  error.  No  brief 
or  argument  has  been  submitted  in  his  bo* 
half,  and  the  grounds  upon  which  he  seeks 
a  reversal  are  not  made  clear. 

It  appears  that  the  jurisdiction  of  the 
district  court  was  challenged  upon  some 
ground,  not  disclosed  in  the  record,  and  that 
the  objection  was  overruled.  The  indict- 
ment is  in  the  usual  form,  gives  January  2, 
1011,  as  the  date  of  the  offense,  describes 
the  liquors  as  consisting  of  designated  qu en- 
tities of  whisky,  wine,  and  beer,  and  charges 
that  they  were  introduced  by  the  defendant 
into  the  Flathead  Indian  Reservation,  in 
the  state  of  Montana,  the  same  "then  and 
there  being  an  Indian  country."  A  brief 
bill  of  exceptions  recites  that  the  govern- 
ment produced  evidence  in  support  of  the 
charge,  and  that  the  defendant  admitted  the 
introduction  of  the  liquors  "as  charged  In 
the  indictment."  Nothing  more  appcsrt 
respecting  what  was  shown  at  the  trial. 

An  act  of  Congress  makes  the  introduo- 
tion  of  liqnors,  such  as  whisky,  wine,  and 
beer,  into  the  Indian  country,  an  offense 
against  the  United  States,  and  prescribesA 
its  punishment.    20  Stat,  at  L.  606,  chap.^ 
100.  *  This   act   embraces    Indian   country* 
within  the  limits  of  a  state.    Hallowell  v. 
United  States,  221  U.  S.  317,  05  L.  ed.  750, 

31  Sup.  Ct.  Rep.  587;  United  States  v. 
Wright,  220  U.  S.  226,  237,  57  L.  ed.  1160, 
1166,  33  Sup.  Ct.  Rep.  630.  An  Indian 
reservation  is  Indian  country  ( Clairmont  t. 
United  SUtes,  226  U.  S.  651,  56  L.  ed.  1201, 

32  Sup.  Ct.  Rep.  787),  and  we  take  judicial 
notice  that  on  the  date  named  there  was  an 
Indian  reservation  in  the  state  of  Montana 
known  as  the  Flathead  Indian  Reservation. 
Treaty  of  July  16,  1855,  12  Stat,  at  L.  075, 
art.  2;  acto  April  23,  1004,  33  Stot.  at  L. 
302,  chap.  1405,  %  12,  and  March  8,  1005,  83 
Stat,  at  L.  1048,  1080,  chap.  1470,  %  0; 
Rep.  Com.  Ind.  Affairs,  1011,  p.  83.  Subject 
to  exceptions  not  here  material,  the  juris- 
diction of  the  district  court,  as  prescribed 
by  law,  embraced  all  offenses  against  the 
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United  Stetes  committed  within  the  state 
ol  Montana.  Ber.  Stot.  |  563«  U.  8.  Comp. 
6Ut.  1901,  p.  455;  26  8Ut.  at  h.  676,  682, 
chap.  180,  I  21. 

Tbua  we  aee  not  only  that  the  grounds 
upon  which  the  court's  Jurisdiction  was 
ehallenged  are  not  disclosed  by  the  record, 
but  also  that,  so  far  as  appears,  the  offense 
charged  in  the  indictment  and  shown  at 
the  trial  was  manifestly  cognizable  in  the 
district  court. 

The  bill  of  exceptions  contains  a  further 
recital  that  the  defendant,  at  the  conclusion 
of  the  evidence,  requested  the  court  to  direct 
a  verdict  of  acquittel  upon  the  ground  that 
the  town  of  Poison  was  incorporated  under 
the  laws  of  Montona  and  subject  to  the 
state's  police  power,  and  that  the  subject- 
matter  of  the  case  was  not  within  the 
control  of  the  United  Stetes.  In  this  there 
may  have  been  an  indirect  assertion  that  the 
liquors  were  introduced  inte  the  tewn  of 
Poison,  not  inte  the  Flathead  Indian  Reser- 
▼ation,  and  that  the  offense,  if  any,  was  not 
one  against  the  United  Stetes.  But,  even 
if  so,  the  assertion  has  no  other  support 
in  the  record.  The  indictment  makes  no 
mention  of  the  tewn  of  Poison,  and  neither 
does  the  recitel  respecting  what  was  shown 
Sat  the  trial.  The  latter,  as  we  have  seen, 
7  stetes  that  the  government* produced  evi- 
dence in  support  of  the  charge,  and  that  the 
defendant  admitted  the  introduction  of  the 
liquor  "as  charged  in  the  indictment."  The 
natural  import  of  this  is  that  the  liquors 
were  introduced  inte  the  Flathead  Indian 
Reservation.  In  this  situation  the  reference 
te  the  town  of  Poison  cannot  be  regarded 
as  a  factor  in  the  case.  But,  as  bearing 
upon  the  poseible  status  of  the  lands  occu- 
pied by  the  tewn,  see  Perrin  v.  United 
States,  232  U.  S.  478,  58  L.  ed.  — ,  34  Sup. 
Ct  Rep.  387 ;  34  Stat,  at  L.  354,  chap.  3504, 
I  17;  35  Stat,  at  L.  795,  chap.  263,  §  21. 

As  no  real  question  of  the  District  Court's 
jurisdiction  is  involved,  nor  any  constitu- 
tional or  treaty  question,  there  is  no  basis 
for  the  direct  writ  of  error.  The  Judicial 
Code,  §  238  [36  Stat,  at  L.  1157,  chap.  231, 
U.  R.  Comp.  Stat.  Supp.  1911,  p.  228]. 

Writ  of  error  dismissed. 


(232  U.  S.  463) 

UNITED  STATES,  Plff.  in  Err, 

V. 

PAUL  BEATTY  et  aL 


OouBTB  (§  382*)— Ebrob  to  Circuit  Coubt 
OF  Appeals— Final  Judgment. 
1.  A  judgment  of  a  Federal  circuit  court 
of  appeals  which  reverses  the  judgment  of 
a  district  court  in  condemnation  proceed- 
ings, vacates  the  commissioners'  award  to 


the  owners  oi  the  property  taken,  and  re- 
quires that  compensation  be  ascertained 
anew  through  a  trial  by  jury*  is  essentially 
interlocutory,  and  cannot  be  the  subject 
of  a  writ  of  error  from  the  Federal  Sa- 
preme  Court. 

[Ed.  NoU.— For  other  cases,  see  ConrCs,  Cent. 
XMf.  II  1019,  1020;   Dec  Dig.  |  182.*] 

CouBTS  (i  383*>-Oebtiorabi— To  Cibcuit 

Ck>URT  OF  APPKAL8— WHKN  AIXOWED. 

2.  The  power  conferred  upon  the  Federal 
Supreme  Court  b^^  the  Judicial  Code,  9  240« 
to  require  by  writ  ol  certiorari  that  cases 
in  the  circuit  courts  of  appeals  be  certified 
for  review  and  determination  in  the  former 
court,  is  plainly  confined  to  that  class  of 
cases  in  which,  according  to  the  provisions 
of  §1  128  and  241  of  sueh  Code,  the  final 
judgments  and  decrees  of  those  courts  are 
not  reviewable  upon  appeal  or  writ  of  er- 
ror. 

[Ed.  Note.~For  other  eases,  see  Courts,  Dec. 
Dig.  I  383.*] 

Courts  (I  383*)— Certiorari— To  Circuit 
Court  of  Appeals  —  Substitutx  roB 
Writ  of  Error  or  Appeal. 

3.  The  employment  ol  a  writ  of  certiorari 
directed  to  a  Federal  circuit  court  of  ap- 
peals to  correct  mere  errors  committed  by 
that  court  in  the  exercise  of  its  lavrful 
jurisdiction  in  rendering  an  interlocutory 
judgment  which  may  be  corrected  upon  writ 
of  error  from  the  final  judgment  is  not 
contemplated  by  the  provision  of  the  Judi- 
cial Code,  9  2fe,  which  empowers  the  Su- 
preme Court  of  the  United  States  to  issue 
all  writs  not  specifically  provided  for  by 
statute  which  may  be  necessary  for  the 
exercise  of  its  jurisdiction,  and  agreeable 
to  the  usage  and  principles  of  law. 

[Bd.   Note.— For  other  cases,  see  Courts,  Dec. 
Die.  I  883.*] 

[No.  550.] 

Argued  January  12  and  13,  1914.    Decided 
February  24,   1914. 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  judgment  which,  reversing  a 
judgment  of  the  District  Court  for  the 
Western  District  of  Virginia  in  condemna- 
tion proceedings,  directed  that  the  compen- 
sation be  ascertained  anew  through  a  trial 
by  jury.  Dismissed  for  want  of  jurisdic- 
tion.    Also  a 

PETITION  for  a  Writ  of  Certiorari  to 
review  the  same  judgment.    Denied. 
See  same  case  below,  122  C.  C.  A.  16,  203 
Fed.  620. 
The  facts  are  stated  in  the  opinion. 
Solicitor  General  Davis  and  Mr.  W.  G. 
Herron  for  plaintiff  in  error. 

Messrs.  E.  Hilton  Jackson,  D.  O. 
O'Flaherty  and  &  H.  Jackson  for  de- 
fendants in  error. 
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$  *Mr.  Jofltlce  Tan  DenuiCer  deliTered  tht 

*  opinion  of  the  eourt: 

Tliit  was  a  •tatutoiy  proceeding  by  the 
United  States  to  acquire  for  public  use,  by 
condemnation  under  judicial  process,  cer- 
tain land  in  Warren  county,  in  the  western 
district  of  Virginia.  It  was  based  upon  two 
congressional  enactments:  One,  a  provision 
in  the  army  appropriation  act  of  March  8, 
1911  (36  Stat,  at  L.  1037,  1049,  chap.  209), 
appropriating  "not  to  exceed  two  hiindred 
thousand  dollars  for  the  purchase  of  land  ao> 
cessible  to  the  horse-raising  section  of  the 
state  of  Virginia,  for  the  assembling,  gras- 
ing,  and  training  of  horses  purchased  for 
the  mounted  service;"  and  the  other,  the 
act  of  August  1,  1888  (25  Stat  at  L.  357, 
chap.  728,  U.  S.  Comp.  Stat.  1901,  p.  2516) 
which  reads  as  follows: 

'^hat  in  every  case  in  which  the  Secre- 
tary of  the  Treasury,  or  any  other  officer 
of  the  government,  has  been,  or  hereafter 
shall  be^  authorized  to  procure  real  estate 
for  the  erection  of  a  public  building  or  for 
other  public  uses,  he  shall  be,  and  hereby 
is,  authorized  to  acquire  the  same  for  the 
United  States  by  condemnation,  under  Judi- 
cial process,  whenever,  in  his  opinion,  it  is 
necessary  or  advantageous  to  the  govern- 
ment to  do  SO;  and  the  United  States  cir- 
cuit or  district  courts  of  the  district  where- 
in such  real  estate  is  located  shall  have 
jurisdiction  of  proceedings  for  such  con- 
demnation, and  it  shall  be  the  duty  of  the 
Attorney  General  of  the  United  States,  upon 
overy  application  of  the  Secretary  of  the 
Treasury,  under  this  act,  or  such  other 
S  officer,  ^  to    cause    proceedings    to   be    com- 

•  menced  for  condemnation,  within  thirty  days 
from  the  receipt  of  the  application  at  the 
Department  of  Justice. 

''Sec.  2.  The  practice,  pleadings,  forms, 
and  modes  of  proceeding  in  causes  arising 
under  the  provisions  of  this  act,  shall  con- 
form, as  near  as  may  be,  to  the  practice, 
pleadings,  forms,  and  proceedings  existing 
at  the  time  in  like  causes  in  the  courts  of 
record  of  the  state  within  which  such  cir- 
cuit or  district  courts  are  held,  any  rule  of 
the  court  to  the  contrary  notwithstanding." 

The  proceeding  was  initiated,  under  tlie 
Attorney  General's  direction,  by  a  petition 
filed  in  the  district  court  of  the  United 
States  for  the  district  wherein  the  land  is 
situate,  praying  for  the  appointment  of 
commissioners,  according  to  the  law  of  the 
state,  to  ascertain  the  just  compensation  to 
be  paid.  Due  notice  having  been  given,  the 
owners  appeared  and  interposed  objections 
to  the  proceeding;  all  of  which  having  been 
considered  and  overruled,  an  order  was  en- 
tered appointing  commissioners  agreeably 
to  the  prayer  in  the  petition  and  to  the 
state  statute*   The  oommissioners  viewed  the 


]and»  heard  the  evidence,  fixed  the  com- 
pensation at  upwards  of  $30,000,  and  re- 
turned into  the  district  eourt  a  report  of 
their  proceedings  and  ascertainment.  Ex- 
ceptions to  the  report  were  filed  by  the 
owners,  and,  after  a  hearing,  were  over- 
ruled; whereupon  a  judgment  was  entered* 
confirming  the  report.  198  Fed.  284.  The 
owners  carried  the  cause  to  the  circuit 
court  of  appeals,  and  that  court,  being  of 
opinion  that  the  7th  Amendment  to  the  Con* 
stitution,  preserving  the  right  of  trial  by 
jury,  embraces  such  a  proceeding,  reversed 
the  judgment,  with  a  direction  that  the  com- 
pensation be  determined  upon  a  trial  be- 
fore a  common-law  jury.  122  C.  C.  A.  16, 
203  Fed.  620.  The  United  States  then  sued 
out  the  present  writ  of  error,  and  subse- 
quently presented  a  petition  praying  that 
the  judgment  of  the  circuit  court  of  ap- 
peals be  reviewed  upon  writ  of  certiorari, 
if  the  writ  of  error  should  be  regarded  as^ 
premature.*  Consideration  of  this  petition* 
was  postponed  to  the  hearing  upon  tiie  writ 
of  error. 

As  the  proceeding  was  begun  by  the  Unit* 
ed  States,  and  the  amount  in  controversy 
greatly  exceeds  $1,000,  besides  costs,  there 
can  be  no  doubt  that  the  case  is  one  in  which 
a  final  judgment  in  the  circuit  court  of  ap- 
peals may  be  reviewed  by  this  court  upon 
a  writ  of  error.  Judicial  Code,  §§  128,  241 
[36  SUt.  at  L.  1188,  1157,  chap.  231,  U. 
S.  (}omp.  Stat.  Supp.  1911,  pp.  193,  229]. 
But  the  judgment  rendered  in  that  court 
is  not  final  either  in  form  or  substance.  It 
reverses  the  judgment  in  the  district  court, 
vacates  the  commissioners'  award,  and  re- 
quires that  the  compensation  be  ascertained 
anew  through  a  trial  by  jury.  Thus,  it  puts 
at  large  the  principal  matter  in  controversy, 
and  refers  It  to  the  district  court  for  solu- 
tion in  the  mode  indicated.  It  is  therefore 
essentially  interlocutory,  and  cannot  be  the 
subject  of  a  writ  of  error  from  this  court. 
Tracy  v.  Holcombe,  24  How.  426,  16  L.  ed. 
742;  Macfarland  v.  Brown,  187  U.  S.  239, 

47  L.  ed.  159,  23  Sup.  Ct.  Rep.  105;  United 
States  V.  Krall,  174  U.  S.  385,  43  L.  ed. 
1017,  19  Sup.  Ct.  Rep.  712;  German  Nat. 
Bank  v.  Speckert,  181  U.  S.  405,  409,  45 
L.  ed.  926,  927,  21  Sup.  Ct.  Rep.  688.  If 
it  be  erroneous,  and  ultimately  operates 
prejudicially  to  the  United  States,  the  lat- 
ter may,  of  course,  secure  its  correction  by 
a  writ  of  error  from  this  court ;  but  not  un- 
til the  case  proceeds  to  a  final  judgment  ia 
the  circuit  court  of  appeals.  United  States 
V.  Denver  &  R.  G.  R.  Co.  191  U.  S.  84,  93, 

48  L.  ed.  106,  109,  24  Sup.  Ct  Rep.  33;  Mes- 
senger  T.  Anderson,   225   U.  6.   436,   444». 
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50  L.  ed.  1152,  1100,  82  Sup.  Ct.  Rep.  780; 
Zcckendorf  ▼.  Steinfeld,  225  U.  8.  445,  454» 
60  L.  ed.  1150,  1102,  32  Sup.  Ct.  Rep.  728; 
Union  Trust  Co.  ▼.  WesthuB,  228  U.  S.  519, 
57  L.  ed.  047,  83  Sup.  Ct.  Rep.  503,  and  cases 
cited.  Being  prematura,  the  writ  of  error 
must  be  dismissed. 

The  power  conferred  upon  this  court  by 
I  240  of  the  Judicial  Code  to  require,  by 
writ  of  certiorari,  that  cases  in  the  circuit 
courts  of  appeals  be  certified  here  for  re- 
view and  determination,  is  plainly  confined 
to  that  class  of  cases  in  which,  according 
to  the  provisions  of  S§  128  and  241,  the 
ilnal  decrees  and  Judgments  of  those  courts 
are  not  reviewable  upon  appeal  or  writ  of 
^ error;  that  is  to  say,  if  a  case  be  one  which 
7  may  come  here  under  |  241  by*appeal  or 
writ  of  error  after  a  final  decree  or  judg- 
ment in  the  circuit  court  of  appeals,  it  is 
not  a  case  which  may  be  brought  here  by 
certiorari  under  |  240.  It  is  not  intended 
that  these  two  modes  of  exercising  appellate 
authority  over  the  circuit  courts  of  appeals, 
one  upon  appeal  or  writ  of  error  and  the 
other  upon  certiorari,  shall  be  coexistent  as 
respects  any  case  or  class  of  cases*  but  rather 
that  the  former,  where  it  exists  at  all, 
shall  be  exclusive.  This  is  fully  recognized 
in  Lau  Ow  Bew  v.  United  States,  144  U.  8. 
47,  58,  30  L.  ed.  340,  344,  12  Sup.  Ct.  Rep. 
517;  American  Constr.  Co.  v.  Jacksonville, 
T.  k  K.  W.  R.  Co.  148  U.  S.  372,  385,  37 
L.  ed.  480,  401,  13  Sup.  Ct.  Rep.  758,  and 
Forsyth  v.  Hammond,  160  U.  S.  500,  513, 
614,  41  L.  ed.  1005,  1000,  17  Sup.  Ct.  Rep. 
065. 

This  case  is  not  within  any  of  the  classes 
enumerated  in  the  latter  part  of  S  128, 
and  the  amount  in  controversy  is  greatly 
in  excess  of  $1,000,  besides  costs;  so  it  is 
a  case,  as  before  indicated,  in  which  a  final 
Judgment  by  the  circuit  court  of  appeals 
may  be  reviewed  by  this  court  upon  writ 
of  error  under  S  241.  And  from  this  it  fol- 
lows that  it  is  not  a  case  which  may  be 
brought  here  by  certiorari  under  §  240. 

We  do  not  overlook  §  202  of  the  Judicial 
Code  [30  Stat,  at  L.  1102,  chap.  231,  U. 
8.  Comp.  Stat.  Supp.  1011,  p.  235],  formerly 
f  710  of  the  Revised  Statutes  (U.  S.  Comp. 
6tat.  1001,  p.  580),  which  empowers  this 
court  to  issue  all  writs,  not  specifically  pro- 
vided for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  its  jurisdiction,  and 
agreeable  to  the  usages  and  principles  of 
law.  No  doubt,  this  provision  contem- 
plates the  employment  of  the  writ  of  cer- 
tiorari in  instances  not  covered  by  §  240, 
and  afi'ords  ample  authority  for  using  the 
writ  as  an  auxiliary  process,  and,  whenever 
there  is  imperative  necessity  therefor,  as  a 
means  of  correcting  excesses  of  jurisdiction, 
of  giving  full  force  and  effect  to  existing 


appellate  authority,  mad  of  furthering  Jus- 
tice in  other  kindred  waya.  American 
Constr.  Co.  t.  Jacksonville,  T.  4  K.  W.  R. 
Ca  148  U.  8.  372,  380,  87  L.  ed.  486,  489, 
13  Sup.  Ct.  Rep.  768;  Be  Ghetwood,  105 
U.  8.  443,  402,  41  L.  ed.  782,  788, 17  Sup.  Ct. 
Rep.  886;  Whitney  t.  Dick,  202  U.  8.  132, 
50  L.  ed.  903,  20  Sup.  Ct.  Bep.  584;  Me- 
Clellan  v.  Carland,  217  U.  8.  208,  54  L.  ed. 
702,  30  Sup.  Ct.  Bep.  501.  But  it  may  noij 
be  used  under  this  provision  as  ft^rabstituta* 
for  an  appeal  or  writ  of  error  to  correct 
mere  errors  committed  in  the  exercise  of  a 
lawful  Jurisdiction.  American  Constr.  Co. 
V.  Jacksonville,  T.  4  K.  W.  B.  Co.  148  U. 
8.  372,  385,  37  L.  ed.  480,  491,  18  Sup.  Ct. 
Rep.  768;  Re  Tampa  Suburban  R.  Co.  108 
U.  S.  683,  42  L.  ed.  689,  18  8up.  Ct.  Rep. 
177;  United  States  v.  Dickinson,  213  U.  S. 
92,  102,  63  L.  ed.  7U,  719,  29  Sup.  Ct.  Rep. 
485. 

Here  the  use  sought  to  be  made  of  the 
writ  is  not  an  admissible  one.  Whether  the 
7th  Amendment,  preserving  the  right  of 
trial  by  Jury,  embraces  a  proceeding  to  con« 
demn  land  for  public  use,  was  one  of  the 
questions  arising  for  decision  in  the  circuit 
court  of  appeals.  In  deciding  it,  the  court 
but  exercised  an  undoubted  Jurisdiction, 
and  this  whether  the  decision  was  right  ^ 
wrong.  If  wrong,  it  was  a  mere  error,  and 
the  landowners,  having  invited  it,  will  not 
be  heard  to  complain.  The  Jury  may  award 
a  less  compensation  than  did  the  commis- 
sioners, and,  if  so,  the  United  States  will 
hardly  be  in  a  position  to  complain.  In- 
terlocutory rulings  not  infrequently  become 
of  no  importance  by  reason  of  the  final  re* 
suit  or  of  intervening  matters,  and  that 
may  be  true  here.  But  if  the  decision  ulti* 
mately  operates  prejudicially  to  the  Unit* 
ed  States,  it  can  be  reviewed,  and,  if  need 
be,  corrected  upon  a  writ  of  error  from 
the  final  Judgment,  as  before  indicated.  In 
this  situation  we  perceive  no  adequate  rea- 
son for  resorting  to  the  writ  of  cartionui 
under  {  202. 

Writ  of  error  dismissed. 

Petition  for  certiorari  denied* 


(232  U.  S.  40) 

MALINDA   THURSTON,    Administratrix^ 

Appt., 

V. 

UNITED  STATES  and  Ute  Indiana. 

COUBTS  (I  456*)— CoUBT  OF  ClAIUS— JUBIS- 
DICTION— INDIAN  Depbedations. 
A  claim  was  not  pending  before  Congress 
prior  to  the  passage  of  the  Indian  depreda- 
tion act  of  March  3,  1801  (20  Stat,  at  L. 
851,  chap.  538,  U.  S.  Comp.  Stat.  1901, 
p.  758),  so  as  to  prevent  the  application  ol 
the  restrictive  clause  in  §  2  of  that  act,  ax- 
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dnding  from  the  JuriBdieiUm  of  th«  ooort 
€f  elaims  aU  claims  aocruing  prior  to  July 
1,  1865,  "unless  the  claim  shall  be  allowed, 
or  has  been,  or  is,  pending  prior  to  the  pas* 
sage  of  this  act,"  where  the  only  claim  for 
the  depredation  in  question  which  had  been 
presented  to  Congress  was  one  for  reim- 
bursement for  a  depredation  committed  by 
Mormons,  not  by  Indians. 

[Bd.  Note.— For  other  caaea,  see  Oonrts,  Cent. 
Db.  I  U78:   Dec  Dig.  I  459.*] 

[No.  605.] 

Sobmitted   December   22,    1918.     Dedded 
February  24,   1914. 

APPEAL  from  the  Court  of  Claims  to  re* 
view  the  dismissal  of  a  suit  under  the 
Indian  depredation  act.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.     Harry     Peyton*     F.     Sprlgg 
Ferry,  and  John  W.  Clark  for  appellant. 
Assistant  Attorney  General  Thompson 
^for  appellees. 

*     Mr.  Justice  Tan  Deranter  delivered  the 
opinion  of  the  court: 

This  suit  was  begun  in  the  court  of 
claims  in  1892,  under  the  Indian  depreda- 
tion act  of  March  8,  1891  (26  Stat,  at  L. 
851,  chap.  538,  U.  8.  Comp.  Stat.  1901,  p. 
758),  to  recover  from  the  United  States 
and  the  Ute  Indians  the  value  of  certain  per- 
sonal property  alleged  to  have  belonged  to 
appellant's  intestate,  and  to  have  been 
taken  and  destroyed  by  members  of  the  Ute 
tribe  in  1857.  It  was  also  alleged  that 
the  claim  had  been  presented  to,  and  was 
pending  before,  the  House  of  Representa- 
tives in  1877  and  1878.  The  allegations  of 
the  petition  were  traversed,  and  a  trial  re- 
sulted in  a  judgment  of  dismissal  for  want 
of  jurisdiction,  upon  the  ground  that  the 
claim  accrued  before  July  1,  1865,  and  had 
not  been  presented  to  Congress,  or  any 
officer  authorized  to  inquire  into  such 
claims,  prior  to  the  act  of  1891,  and  so 
was  not  cognizable  under  that  act. 

The  facts  disclosed  in  the  findings,  and 
materia]  to  be  noticed,  are  these:  The 
depredation  occurred  at  Mountain  Meadows, 
Utah,  September  11,  1857,  while  the  appel- 
lant's intestate  was  en  route,  with  an  emi- 
grant train,  from  Arkansas  to  California, 
his  life  being  taken  at  the  time.  In  1877 
and  again  in  1878  one  of  his  daughters,  on 
behalf  of  his  heirs,  presented  to  Congress 
a  petition  praying  that  they  be  reimbursed 
for  the  property  from  the  public  treasury. 
The  petitions,  as  also  the  accompanying 
affidavits,  represented  that  the  depredation 
was  committed  by  Mormons  acting  under 
the  direction  of  Brigham  Young,  and  con- 
tained no  suggestion  that  it  was  in  any- 


wise chargeable  to  the  Ute  Indians  or  to  any 
Indians.     In  response  to  each  of  the  peti* 
tions  a  bill  was  introduced  in  the  House  of  ^ 
Representatives,  reciting  that  the  depreda-^ 
tion  was  *  committed   by  Mormons   at   thee 
instance  of   Brigham  Young,  and  making 
an  appropriation  to  reimburse  the  heirs  as 
prayed  in  the  petition,  but  neither  bill  was 
passed,  and  the  claim  was  not  otherwise 
recognized  by  Congress.     In  no  other  way 
or  form  was  the  claim  presented  to  or  pend- 
ing before  any  department  of  the  govern- 
ment, or  any  of  its  officers  or  agents,  prior 
to  the  passage  of  the  act  of  1891. 

Preliminarily*  it  is  well  to  observe  that 
the  court  of  claims  has  no  general  jurisdic- 
tion over  claims  against  the  United  States, 
and  can  take  cognizance  only  of  those  which, 
by  the  terms  of  some  act  of  Congress,  are 
committed  to  it.  Johnson  v.  United  States, 
160  U.  S.  546,  549,  40  L.  ed.  529,  531,  16 
Sup.  Ct.  Rep.  377. 

Turning  to  the  act  of  1891  we  find  that  it 
is  not  couched  in  general  terms,  but,  on 
the  contrary,  carefully  specifies  what  claims 
may  be  considered,  and  as  carefully  points 
out  some  which  it  is  intended  shall  not  be 
considered.  It  is  entitled,  "An  act  to  Pro- 
vide for  the  Adjudication  and  Payment  of 
Claims  Arising  from  Indian  Depredations." 
Its  1st  section  empowers  the  court  to  in- 
quire into  and  adjudicate,  among  others  not 
material  here,  "all  claims  for  property  of 
citizens  of  the  United  States,  taken  or  de- 
stroyed by  Indians  belonging  to  any  band, 
tribe,  or  nation  in  amity  with  the  United 
States,  without  just  cause  or  provocation 
on  the  part  of  the  owner  or  agent  in  charge, 
and  not  returned  or  paid  for."  And  the 
2d  section  declares: 

"That  all  questions  of  limitations  as  to 
time  and  manner  of  presenting  claims  are 
hereby  waived,  and  no  claim  shall  be  ex- 
cluded from  the  jurisdiction  of  the  court 
because  not  heretofore  presented  to  the 
Secretary  of  the  Interior  or  other  officer 
or  department  of  the '  government :  Pro- 
vided, That  no  claim  accruing  prior  to  July 
first,  eighteen  hundred  and  sixty-five,  shall 
be  considered  by  the  court  unless  the  claim 
shall  be  allowed  or  has  been  or  is  pending, 
prior  to  the  passage  of  this  act,  before  the 
Secretary  of  the  Interior  or  the  Congress  h 
of  the  United  ^States,  or  before  any  super- 9* 
intendent,  agent,  subagent,  or  commissioner, 
authorized  under  any  act  of  Congress  to 
inquire  into  such  claims;  but  no  case  shall 
be  considered  pending  unless  evidence  has 
been  presented  therein:     ..." 

Assuming,  without  so  deciding,  that  the 
clause  quoted  from  the  first  section,  if  not 
otherwise  restrained,  is  broad  enough  to 
embrace  the  present  claim,  notwithstanding 
some  of  its  particulars  not  here  noticed,  we 
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taiom  to  coDsld«r  wliethcr  it  is  witlita  tibc 
restrictive  cUnse  ia  the  24  isetioa,  deeUr- 
isg  tbst  so  claim  secniing  prior  to  July 
Z,  1865,  shall  be  considered  unless  H  was 
allowed  wr  wss  pending  prior  to  the  pas- 
ssge  of  tbe  set.  To  a  better  nnderstanding 
of  this  clause  and  the  preceding  one  in  the 
same  section  it  is  well  to  recall  that  there 
was  an  existing  limitation  of  time  upon  the 
prosecution  of  claims  against  the  gorem- 
ment  (Rer.  SUt.  f  1069,  U.  &  Comp.  Stat. 
1901,  p.  740,  and  that  there  had  been  and 
were  then  various  statutory  and  treaty  pro- 
visions regulating  tbe  manner  of  presenting 
claims  for  Indian  depredations,  by  whom 
they  were  to  be  examined,  and  the  evidence 
required  to  sustain  them.  4  Stat,  at  L.  731, 
chap.  161,  S  17;  11  SUt.  at  L.  401,  chap. 
66,  I  8;  12  Stat,  at  L.  120,  Res.  Ko.  26;  16 
SUt.  at  L.  360,  chap.  296,  f  4;  17  SUt.  at 
L.  190,  chap.  233,  |  7,  U.  S.  Comp.  Stat. 
1901,  p.  254;  Rev.  SUt.  |g  466,  2098,  2156, 
2157,  U.  S.  Comp.  SUt.  1901,  p.  264;  23 
SUt.  at  L.  376,  chap.  341 ;  13  SUt.  at  L. 
674,  art.  6;  15  SUt.  at  L.  620,  arts.  5  and 
6.  Both  clauses  must  be  read  in  the  light 
of  those  limiUtions  and  provisions,  and 
when  this  is  done,  it  is  apparent  that  Con- 
gress, while  disposed  to  be  very  liberal  in 
waiving  prior  restrictions  upon  the  time 
and  mode  of  presenting  such  claims,  deemed 
it  unwise  to  open  tbe  door  so  wide  in  re- 
spect of  claims  accruing  prior  to  July  1, 
1865,  and  therefore  declared  that  the  court 
should  not  consider  them,  save  where  they 
had  been  allowed  or  had  been  pending  prior 
to  the  passage  of  the  act. 
The  present  claim  accrued  in  1857,  was 
S never  allowed,  and  was  not  a  pending  claim 
•  before  the  date  of  the  act;  ^unless  it  can 
be  said  that  it  was  pending  before  Con- 
gress in  1877  and  1878.  We  think  this 
cannot  properly  be  said.  The  claim  to 
which  the  attention  of  Congress  was  in- 
vited in  those  years  was  not  for  an  act  of 
depredation  by  IniJians,  but,  as  was  stated 
in  the  petitions  and  accompanying  affidavits 
and  in  the  bills  introduced  in  response  there- 
to, was  for  a  depredation  by  Mormons.  No 
one  could  understand  from  the  petitions 
and  affidavits  or  from  the  bills  that  there 
was  any  purpose  to  claim  indemnity  from 
the  government  on  the  ground  that  the  dep- 
redation was  committed  by  iU  Indian  wards, 
or  to  obtain  reparation  from  the  latter 
through  the  exertion  of  the  government's 
control  over  them.  Rightly  speaking,  it  was 
merely  an  appeal  to  the  bounty  or  generos- 
ity of  Congress,  and  probably  was  so  re- 
garded by  the  latter.  At  all  events  it  was 
not  an  assertion  or  presentation  of  the 
claim  which  is  the  subject  of  this  suit,  for 
the  latter  is  for  an  act  of  depredation  by 
Indians,  not  by  ^lormons.    We  are  accord- 
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Alex  Lioomte. 

IkDIAKS  (I  12^)— OPKlflHO  RESBXVATIOIf  TO 


UAL  AXI.OTMBKTS. 

1.  Lands  allotted  in  severalty  to  individ- 
nal  Indians  under  the  act  of  July  1,  1892 
(27  SUt.  at  L.  62,  chap.  140),  were  excepted 
from  that  part  of  the  CoMlle  Indian  Reser- 
vation which  was  restored  to  the  public  do> 
main  by  that  act  "sobject  to  the  reservations 
and  allotment  of  Unds  in  severalty  to  the 
individual  members  of  the  Indians  of  tho 
Colville  Reservation,''  for  which  such  act 
provided,  and  which  was  thrown  open  to 
settlement  by  the  President's  proclamation 
of  April  10,  1900  (31  SUt.  at  L.  1963)» 
which  saved  and  excepted  such  tracU  as 
had  been  or  might  be  ''allotted  to,  or  re- 
served or  selected  for,  the  Indians,  or  other 
purposes,"  under  the  governing  sUtutes. 

[Ed.  Note.— For  otber  cases,  see  Indians,  Cent. 
Dla.  H  27.  28:    Dec.  Dig.  I  12.*] 

IKDIANS  (I  36*)  —  Federal  Contboi.  — 
Crimes  in  Indian  Countrt. 

2.  Land  allotted  to  an  Indian  under  the 
act  of  July  1,  1892  (27  Stat,  at  L.  62,  chap. 
140),  and  therefore  excepted  from  that 
part  of  the  Colville  Indian  Reservation 
which  was  restored  to  the  public  domain  by 
that  act,  is,  during  the  trust  period,  "In- 
dian country,"  within  the  meaning  of  U.  S. 
Rev.  Stat  f  2145,  extending  to  the  Indian 
country  certain  general  laws  of  the  United 
States  as  to  the  punishment  of  crime. 

fBd.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  f(  63.  «:    Dec.  Dig.  §  36.* 

For  other  deflnitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8545-3549] 

Indians  ({  38*)— Federal  Coubts— Jubib- 
DicnoN— Crimes  in  Indian  Countet. 

3.  The  killing  of  an  Indian  allottee  daring 

the  trust  period  by  persons  not  of  Indian 

blood,  when  committed  upon  land  allotted  to 

him  by  the  act  of  July  1,  1892,  within  that 

part    of    the    Colville   Indian    Reservation 

which  was  restored  to  the  public  domain  by 

that  act,  is  cognizable  in  the  Federal  courU. 

under  U.  S.  Rev.  SUt.  §  2146,  which  extends 

to  the  Indian  country  cerUin  general  laws 

of  the  United  SUtee  aa  to  the  punishment 

of  crime. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  g§  22.  64,  66;    Dec.  Dig.  §  38.*] 

[No.  787.J 

Argued  January  13,  1914.    Decided  Febm- 

ary  24,  1914. 
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N  ERROR  to  the  District  Court  of  the 
United  SUtes  for  the  Eastern  District 
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of  Washington  to  review  a  judgment  sus- 
taining a  demurrer  to  an  indictment  for 
the  murder  of  an  Indian  allottee.  Reversed 
and  remanded  for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Wallace  for 
plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

7  *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  defendants  were  indicted  for  the 
murder,  on  August  30,  1913,  of  Ed  Louie, 
a  full-blood  Indian  and  a  member  of  the 
Colville  tribe.  It  was  charged  that  the 
crime  was  committed  "at  a  point  about  9 
miles  northwest  of  the  town  of  Curlew,  in 
the  county  of  Ferry,  state  of  Washington, 
in  the  Indian  country,  to  wit,  upon  the  al- 
lotment of  one  Agnes,  an  Indian,  being  lot 
3  of  section  26,  and  lot  9  of  section  36,  in 
township  40  north,  or  range  32  E.  W.  M., 
in  the  northern  division  of  the  eastern  dis- 
trict of  Washington,  said  land  being  then 
held  in  trust  by  the  United  States  for  the 
said  Agnes  for  the  period  of  twenty-five 
years  from  the  date  of  the  trust  patent;  to 
wit,  from  the  6th  day  of  December,  a.  d., 
1909." 

The  indictment  was  based  upon  §  2146 
of  the  Revised  Statutes,  which  provides  that, 
save  as  stated,  "the  general  laws  of  the 
United  States  as  to  the  punishment  of 
crimes  committed  in  any  place  within  the 
sole  and  exclusive  jurisdiction  of  the  United 
States,  except  the  District  of  Columbia, 
aball  extend  to  the  Indian  country*'  (see 
Rev.  Stat.  §  6339,  U.  S.  Comp.  Stat.  1901, 
p.  3627 ;  Criminal  Code,  35  Stat,  at  L.  1088, 
ehap.  321,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1688,  §§  272,  273,  341  J. 

A  demurrer  was  filed  upon  the  ground 
that  it  did  not  appear  that  the  crime  had 
been  committed  within  "the  Indian  coun- 
try," and  hence  that  the  court  was  without 
jurisdiction.  In  connection  with  the  hear- 
ing upon  the  demurrer  the  parties  stipu- 
lated that  the  land  described  in  the  indict- 
ment as  the  place  of  the  crime  had  been 
allotted  to  the  Indian  Agnes  under  the  act 
approved  February  8,  1887  [24  Stat,  at  L. 
388,  chap.  119],  and  the  act  in  amendment 
and  extension  thereof  approved  February 
28,  1891  [26  Stat,  at  L.  794,  chap.  383], 
^  and  that  tikis  land  was  situated  on  that  part 
'^of  the  Colville  Indian  Reservation  which  had 
•  been  opened  to  settlement  and  entry  by^the 
act  of  Congress.  See  act  of  July  1,  1892, 
27  Stat  at  L.  62,  chap.  140.  The  district 
court,  holding  that  the  Agnes  allotment  was 
not  a  part  of  the  Indian  country  within  the 
meaning  of  the  statute,  sustained  the  de- 
murrer; and  the  government  brings  this 
writ  of  error  under  the  criminal  appeals 


act,  March  2,  1907   (34  Stat,  at  L.  1246, 
chap.  2564). 

There  can  be  no  doubt  that  the  Colville 
Reservation,  set  apart  by  Executive  order 
on  July  2,  1872  (Exec.  Ord.  Ind.  Reserv. 
[1912  ed.],  194,  196;  1  Kappler,  915,  916), 
and  repeatedly  recognized  by  acta  of  Con- 
gress,! was  a  legally  constituted  reserva- 
tion. Re  Wilson,  140  U.  S.  675,  577,  35 
L.  ed.  513,  614,  11  Sup.  Ct.  Rep.  870.  As 
such  it  was  included  in  the  'Indian  coun- 
try" to  which  S  2145  of  the  Revised  Stat- 
utes refers,  and  it  was  none  the  less  em- 
braced within  that  description  because  it 
bad  been  segregated  from  the  public  domain. 
Donnelly  v.  United  States,  228  U.  S.  243, 
269,  57  L.  ed.  820,  831,  33  Sup.  Ct.  Rep. 
449,  Ann.  Cas.  1913E,  710.  The  inquiry 
then,  is  whether,  with  respect  to  the  part 
of  the  original  reservation  that  is  comprised 
in  the  described  allotment,  the  United  States 
has  lost  the  jurisdiction  which  it  formerly 
had.  The  authority  of  Congress  to  deal 
with  crimes  committed  by  or  against  In- 
dians upon  the  lands  within  the  reserva- 
tion was  not  affected  by  the  admission  of 
the  state  of  Washington  into  the  Union 
(act  of  February  22,  1889,  chap.  180,  25 
Stat  at  L.  676,  677;  Draper  v.  United 
States,  164  U.  S.  240,  242,  247,  41  L.  ed. 
419,  420,  421,  17  Sup.  Ct  Rep.  107;  Don- 
nelly Y.  United  States,  228  U.  S.  243,  271, 
272,  67  L.  ed.  820,  832,  33  Sup.  Ct  Rep. 
449,  Ann.  Cas.  1913E,  710);  and  we 'pass 
to  the  consideration  of  the  effect  of  the  Fed- 
eral legislation  by  which  the  reservation 
was  diminished. 

By  the  act  of  July  1,  1892,  chap.  140,  27 
Stat  at  L.  62,  a  specified  tract  or  portion 
of  the  reservation — with  certain  exceptions 
— ^was  "vacated  and  restored  to  the  publicMj 
domain,'Vand  it  was  provided  that  this  tract* 
should  be  open  to  settlement  and  entry  by 
the  proclamation  of  the  President,  and 
should  be  disposed  of  under  the  general 
laws  applicable  to  the  disposition  of  public 
lands  in  the  state  of  Washington.  The  ex- 
ceptions were  made  by  Congress  in  order 
to  care  for  the  Indians  residing  on  that 
portion  of  the  reservation.  Every  such 
Indian  was  entitled  to  select  therefrom  80 
acres  which  were  to  be  allotted  to  the  In- 
dian in  severalty  (S  4).  The  titles  to  the 
lands  selected  were  to  "be  held  in  trust  for 

fJuly  4,  1884,  chap.  180,  23  Stat  at  L. 
76,  79;  February  8,  1887,  chap.  119,  24 
Stat,  at  L.  388;  February  28,  1891,  chap. 
383,  26  Stat  at  L.  794;  July  1,  1892,  chap. 
140,  27  Stat,  at  L.  62;  February  20,  1896, 
chap.  24,  29  Stat  at  L.  9;  March  6,  1896, 
chap.  42,  29  Stat  at  L.  44;  June  18,  1898, 
chap.  466,  30  Stat,  at  L.  475;  July  1,  1898, 
chap.  546,  30  Stat,  at  L.  571,  593;  March 
22,  1906,  chap.  1126,  34  Stat  at  L.  80. 
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tlM  bc&efli  of  the  allotteet,  respectively,  and 
afterwftrdt  conveyed  in  fee  timple  to  the 
allotteca  or  their  heirs,"  m  provided  in  the 
acto  of  February  8,  1887  (24  8tot.  at  L. 
888,  chap.  119),  and  February  28,  1891  (28 
Stat  at  L.  794,  chap.  383).  Further,  cer- 
tain school  and  mill  lands  within  the  de- 
scribed tract  were  reserved  from  the  opera- 
tion of  the  statute,  unless  other  lands  were 
selected  in  their  stead  (|  6). 

The  evident  purpose  of  Congress  was  to 
carve  out  of  the  portion  of  the  reservation 
restored  to  the  public  domain  the  lands  to 
be  allotted  and  reserved,  as  stated,  and  to 
make  the  restoration  effective  only  as  to  the 
residue.  The  vacation  and  restoration 
which  the  statute  accomplished  (|  1)  was 
thus  expressly  made  "subject  to  the  reserva- 
tions and  allotment  of  lands  in  severalty 
to  the  individual  members  of  the  Indians  of 
the  Colville  Reservation"  for  which  the  act 
provided.  In  1898,  in  furtherance  of  the 
same  object,  Congress  required  the  comple- 
tion of  the  allotments  as  soon  as  prac- 
ticable, and  not  later  than  six  months  after 
the  President's  proclamation  (act  of  July 
1,  1898,  chap.  645,  30  Stat,  at  L.  671,  693 ) . 
Accordingly  the  President  issued  his  procla- 
mation on  April  10,  1900,,  declaring  that 
the  restored  portion  of  the  reservation 
would  be  open  to  settlement  and  entry  on 
October  10,  1900,  and  an  appropriate  clause 
was  inserted  which  saved  and  excepted  such 
^tracts  as  had  been  or  might  be  "allotted 
J  to  or  reserved  or  selected  for  the  Indians, 
•  or  other  purposes,"*  under  the  governing 
statutes.  81  Stat,  at  L.  1963,  1966.  The 
government  presents  extracts  from  the  rec- 
ords of  the  Department  of  the  Interior 
which  purport  to  show  that  the  actual  allot- 
ment to  the  Indian  Agnes,  of  the  land  de- 
scribed in  the  indictment,  had  been  made 
prior  to  the  date  of  this  ptoclamation,  and 
we  are  asked  to  take  notice  of  that  fact. 
We  find  it  to  be  unnecessary  to  pass  upon 
this,  but  we  shall  assume,  in  view  of  the 
grounds  of  the  decision  below,  that  the  al- 
lotment was  duly  made  under  the  statu- 
tory provisions  to  which  we  have  referred, 
and  it  follows  that  these  allotted  lands 
must  be  demed  to  be  among  those  excepted 
from  the  portion  of  the  reservation  which 
was  thrown  open  to  settlement. 

Although  the  lands  were  allotted  in  sever- 
alty, they  were  to  be  held  in  trust  by  the 
United  States  for  twenty-five  years  for  the 
sole  use  and  benefit  of  the  allottee,  or  his 
heirs,  and  during  this  period  were  to  be 
inalienable.  That  the  lands,  being  so  held, 
continued  to  be  under  the  jurisdiction  and 
control  of  Congress  for  all  governmental 
purposes  relating  to  the  guardianship  and 
protection  of  the  Indians,  is  not  open  to 
eontroversy.    United  States  v.  Ricicert,  188 


U.  S.  432,  437,  47  L.  ed.  682,  636,  23  Sup. 
Ct.  Rep.  478 ;  McKay  v.  Katyton,  204  U.  S. 
458,  466,  468,  61  L.  ed.  666,  670,  671,  27 
Sup.  Ct.  Rep.  346;  Couture  v.  United  States, 
207  U.  8.  581,  52  L.  ed.  360,  28  Sup.  Ct. 
Rq).  259;  United  States  t.  Celestine,  216 
U.  S.  278,  290,  291,  54  L.  ed.  195,  199, 
200,  30  Sup.  Ct  Rep.  93;  United  States  v. 
Sutton,  216  U.  8.  291,  64  L.  ed.  200,  30 
Sup.  Ct.  Rep.  116;  Marchie  Tiger  v.  West- 
em  Invest.  Co.  221  U.  S.  286,  316,  816,  66 
L.  ed.  738,  749,  31  Sup.  Ct.  Rep.  678;  Hallo- 
well  V.  United  States,  221  U.  S.  317,  66  L. 
ed.  750,  31  Sup.  Ct.  Rep.  687 ;  United  States 
V.  Wright,  229  U.  8.  226,  237,  67  L.  ed. 
1160,  1166,  33  Sup.  Ct.  Rep.  630.  Thus,  in 
the  act  of  January  80,  1897,  chap.  109,  29 
Stat,  at  L.  606,  relating  to  the  introduc- 
tion of  intoxicating  liquor  "into  the  In- 
dian country,"  it  is  expressly  provided  that 
this  term  "shall  include  any  Indian  allot- 
ment while  the  title  to  the  same  shall  be 
held  in  trust  by  the  government,  or  while 
the  same  shall  remain  inalienable  by  the 
allottee  without  the  consent  of  the  United 
States."  This  statute  was  upheld  in  United 
States  V.  Sutton,  215  U.  S.  291,  64  L.  ed. 
200,  30  Sup.  Ct.  Rep.  116,  as  a  valid  excr-^ 
cise  of  Federal  power  with  respect  to  allot- j 
ments  made  under  the*  act  of  February  8,* 
1887,  within  the  Takima  Reservation  in  the 
state  of  Washington.  Again,  in  Hallowell 
v.  United  States,  221  U.  S.  317,  56  L.  ed. 
750,  31  Sup.  Ct.  Rep.  687,  the  Federal  juris- 
diction under  the  same  statute  was  sus- 
tained with  respect  to  an  allotment  to  an 
Omaha  Indian  in  Nebraska,  the  title  being 
held  in  trust  by  the  government  under  the 
act  of  August  7,  1882  (22  Stat,  at  L.  841, 
chap.  434).  There  it  appeared  that  prao- 
tically  all  the  lands  in  the  Omaha  Reserva- 
tion had  been  allotted,  and  that  many  of 
the  allotments  of  deceased  Indians  had 
passed  into  the  hands  of  the  whites,  with- 
out restrictions,  under  the  provisions  of 
the  act  of  May  27,  1902  (32  Stat,  at  L.  275, 
chap.  888).  Further,  the  Omaha  Indians 
were  exercising  the  rights  of  citizenship 
within  the  state,  and  the  defendant  him- 
self, who  was  charged  with  taking  liquor 
to  his  own  allotment,  was  a  citizen  and  had 
served  as  a  public  ofiicer.  The  question 
certified  to  this  court  was,  in  effect,  whether 
the  fact  that  the  allotment  was  held  by 
the  government  in  trust  authorized  Con- 
gress to  regulate  or  prohibit  the  introdue- 
tion  of  liquor.  This  question  was  answered 
in  the  affirmative,  the  court  saying  (p. 
324) :  "In  the  case  at  bar,  the  United 
States  had  not  parted  with  the  title  to  the 
lands,  but  still  held  them  in  trust  for  the 
Indians.  In  that  situation  its  power  to 
ni'ake  rules  and  regulations  respecting  such 
territory    wa^   ample.    •    •    •    While    for 
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many  purposes  the  jurisdiction  of  the  state 
of  Nebra^a  had  attached,  and  the  Indian 
as  a  citizen  was  entitled  to  the  rights,  privi* 
leges,  and  immunities  of  citizenship,  still 
the  United  States,  within  its  own  territory 
and  in  the  interest  of  the  Indians,  had  juris- 
diction to  pass  laws  protecting  such  In- 
dians from  the  evil  results  of  intoxicating 
liquors  as  was  done  in  the  act  of  January 
30,  1807,  which  made  it  an  offense  to  in- 
troduce intoxicating  liquors  into  such  In- 
dian eonntry,  including  an  Indian  allot- 
Bsnt.'*  It  cannot  be  doubted  that  the  power 
of  Coqgress  was  quite  as  complete  to  pun- 
Slih  erlmes  committed  by  or  against  Indians 
•  upon^allotted  lands  of  this  character  as  to 
prohibit  the  Introduction  of  liquor.  The 
present  question,  then,  is  not  one  of  power, 
but  whether  it  can  be  said  that  the  descrip- 
tive term  "Indian  country,"  as  it  is  used 
in  §  2145  of  the  Revised  Statutes,  is  in- 
adequate to  embrace  these  allotments,  or, 
if  it  is  adequate  for  that  purpose,  whether 
Congress,  in  providing  for  the  allotments, 
has  excluded  them  from  the  purview  of  that 
statute. 

We  find  no  inadequacy  in  the  statutory 
description.  The  lands,  which,  prior  to  the 
allotment^  undoubtedly  formed  part  of  the 
Indian  country,  still  retain  during  the  trust 
period  a  distinctively  Indian  character,  be- 
ing devoted  to  Indian  occupancy  under  the 
limitations  imposed  by  Federal  legislation. 
The  explicit  provision  in  the  act  of  1897,  as 
to  allotments,  we  do  not  regard  as  point- 
ing a  distinction,  but  rather  as  emphasizing 
the  intent  of  Congress  in  carrying  out  its 
policy  with  respect  to  allotments  in  sever- 
alty where  these  have  been  accompanied 
with  restrictions  upon  alienation  or  pro- 
vision for  trusteeship  on  th^  part  of  the 
government.  In  the  present  case,  the 
original  reservation  was  Indian  country 
simply  because  it  had  been  validly  set  apart 
for  the  use  of  the  Indians  as  such,  under 
the  superintendence  oi  the  government. 
Donnelly  t.  United  States,  228  U.  S.  243, 
271,  272,  07  L.  ed.  820,  832,  33  Sup.  Ct. 
Rep.  449,  Ann.  Gas.  1913E,  710.  The  same 
considerations,  in  substance,  apply  to  the 
allotted  lands  which,  when  the  reservation 
was  diminished,  were  excepted  from  the  por- 
tion restored  to  the  public  domain.  The 
allottees  were  permitted  to  enjoy  a  more 
secure  tenure,  and  provision  was  made  for 
their  ultimate  ownership  without  restric- 
tions. But,  meanwhile,  the  lands  remained 
Indian  lands,  set  apart  for  Indians  under 
governmental  care;  and  we  are  unable  to 
find  ground  for  the  conclusion  that  they 
became  other  than  Indian  country  through 


the  distribution  into  separate  holdings,  the 
government  retaining  control. 

It  is  said  that  it  is  not  to  be  supposed^ 
that  Congress  has  intended  to  maintain^  thejj 
Federal  jurisdiction  over* hundreds  of  allot-* 
ments  scattered  through  territory  other 
portions  of  which  were  open  to  white  set- 
tlement. But  Congress  expressly  so  pro- 
vided with  respect  to  offenses  committed 
in  violation  of  the  act  of  1897.  Nor  does 
the  territorial  jurisdiction  of  the  United 
States  depend  upon  the  size  of  the  particu- 
lar areas  which  are  held  for  Federal  pur- 
poses (Criminal  Code,  §  272  [30  Stat,  at 
L.  1142,  chap.  321,  U.  S.  Gomp.  Stat.  Supp. 
1911,  p.  1671]).  It  must  be  remembered 
that  the  fundamental  consideration  is  the 
protection  of  a  dependent  people.  As  the 
court  said  in  United  States  v.  Rickert,  188 
U.  S.  432,  437,  47  L.  ed.  532,  536,  23  Sup. 
Ct.  Rep.  478,  where  allotments  had  been 
made  under  the  conditions  provided  by  the 
act  of  February  8,  1887  (and  it  was  found 
that  the  agreement  with  the  Indians,  26 
Stat,  at  U  1035-1038,  chap.  543,  did  not 
indicate  any  different  relation  of  the  United 
States  to  the  allotted  lands  from  that  creat- 
ed or  recognized  by  that  act) :  "These  In- 
dians are  yet  vmrds  of  the  nation,  and  a 
condition  of  pupilage  or  dependency,  and 
have  not  been  discharged  from  that  con- 
dition. They  occupy  these  lands  with  the 
consent  and  authority  of  the  United  States; 
and  the  holding  of  them  by  the  United 
States  under  the  act  of  1887,  and  the  agree- 
ment ot  1889,  ratified  by  the  act  of  1891, 
is  part  of  the  national  policy  by  which  the 
Indians  are  to  be  maintained  as  well  as 
prepared  for  assuming  the  habits  of  civil- 
ized life,  and  ultiniately  the  privileges  of 
citizenship."  It  is  true  that  by  |  6  of  the 
act  of  1887  it  was  provided  that  upon  the 
completion  of  the  allotments  and  the  patent- 
ing of  the  lands  to  the  allottees  under  that 
act,  every  allottee  should  "have  the  benefit 
of  and  be  subject  to  the  laws,  both  civil 
and  criminal,  of  the  state  or  territory"  in 
which  he  resided.  See  Re  Heff,  197  U.  S. 
488,  49  L.  ed.  848,  25  Sup.  Ct  Rep.  606. 
But,  by  the  act  of  May  8,  1906,  chap.  2348 
(34  Stat,  at  L.  182),  Ciongress  amended  this 
section  so  as  distinctly  to  postpone  to  the 
expiration  of  the  trust  period  the  subjec- 
tion of  allottees  under  that  act  to  state  laws. 
The  first  part  of  the  section,  as  amended,  is:  ^ 
"That  at  the  expiration  of  the  trust  period,  g 
and  when  the*lands  have  been  conveyed  to* 
the  Indians  by  patent  in  fee,  as  provided  in 
9  5  of  this  act,  then  each  and  every  allottee 
shall  have  the  benefit  of  and  be  subject  to 
the  laws*  both  civil  and  criminal,  of  tht 


400 


84  SUPREME  COURT  REPORTER. 


Oct.  Tkbm, 


state  or  territory  in  which  they  may  reside." 
And,  at  the  same  time,  there  was  added  to 
the  section  the  explicit  proviso :  "That 
until  the  issuance  of  fee-simple  patents  all 
allottees  to  whom  trust  patents  shall  here- 
after be  issued  shall  be  subject  to  the  ez- 
clusire  Jurisdiction  of  the  United  States." 
We  deem  it  to  be  clear  that  Congress  had 
the  power  thus  to  continue  the  guardian- 
ship of  the  government  (United  States 
V.  Kagama,  118  U.  S.  375,  383,  384,  80  L. 
ed.  228,  231,  6  Sup.  Ct.  Rep.  1109;  United 
States  T.  Celestine,  215  U.  S.  278,  290,  291, 
54  L.  ed.  195,  109,  200,  30  Sup.  Ct.  Rep. 
93;  Marchie  Tiger  ▼.  Western  Invest.  Co. 
221  U.  S.  286,  315,  316,  55  L.  ed.  738,  749, 
750,  31  Sup.  Ct  Rep.  578;  Hallowell  v. 
United  States,  supra;  Heckman  v.  United 
States,  224  U.  S.  413,  437,  56  L.  ed.  820, 
829,  32  Sup.  Ct.  Rep.  424;  Ex  parte  Webb, 
225  U.  S.  603,  683,  56  L.  ed.  1248,  1256,  32 
Sup.  Ct.  Rep.  769;  United  States  ▼.  Wright, 
229  U.  S.  226,  287,  57  L.  ed.  1160,  1166,  83 
Sup.  Ct.  Rep.  630;  United  States  v.  San- 
doval, 231  U.  S.  28,  46,  58  L.  ed.  — ,  34  Sup. 
Ct  Rep.  1 ;  Perrin  v.  United  States,  decided 
this  day  [232  U.  S.  478,  58  L.  ed.  — ,  34 
Sup.  Ct  Rep.  387]);  and  these  provisions 
leave  no  room  for  doabt  as  to  the  intent  of 
Congress  with  respect  to  the  maintenance  of 
the  Federal  jurisdiction  over  the  allotted 
lands  described  in  the  indictment. 

A  cognate  question  is  presented  as  to  the 
status  of  the  person  with  whose  murder 
the  defendants  are  charged.  It  is  not  al- 
leged in  the  indictment  that  the  defend- 
ants were  Indians,  and  we  assume  that 
they  were  not.  But  the  court  below  had  ju- 
risdiction if  the  deceased  was  an  Indian 
ward.  Donnelly  v.  United  States,  228  U. 
S.  269-272,  57  L.  ed.  831,  832,  33  Sup.  Ct. 
Rep.  449,  Ann.  Cas.  191 3E,  710.  It  is 
alleged,  as  already  stated,  that  the  deceased 
was  ''a  full-blood  Indian,  a  member  of  the 
Colville  tribe,"  and,  further,  that  he  had 
received  an  allotment  of  land  under  the 
act  of  1887,  as  amended  in  1891,  and  under 
the  act  of  July  1,  1892,  the  land  being  held 
in  trust  by  the  United  States  for  twenty- 
five  years  from  the  date  of  the  patent,  July, 
31,  1900.  Upon  this  statement,  the  deceased 
61  must  be  regarded  as  one  who  was  still  under 
9  the  government's  care.  Congress  had  not 
*  terminated  that  relation,  and  the*commif(- 
sion  of  a  crime  against  his  person  upon  In- 
dian lands,  such  as  we  have  found  the 
allotted  lands  in  question  to  be,  was  punish- 
able under  the  laws  of  the  United  States. 

The  order  sustaining  the  demurrer  is  re- 
versed and  the  cause  is  remanded  to  the 
District  Court  for  further  proceedings  in 
conformity  with  this  opinion. 
It  ia  so  ordered. 


(23S  IT.  8.  4S0) 
CHICAGO,   MILWAUKEE,   &   ST.   PAUL 
RAILWAY  COMPANY,  PUT.  in  Brr., 

V. 

CITY  OF  MINNEAPOLIS. 

Constitutional  Law  (§  291*)— Duk  Pro- 
cess OF  Law  —  Imposing  Special  Bub- 
den  ON  Railway  Company. 
The  expense  of  constructing  and  main- 
taining the  necessarv  bridge  over  the  gap 
in  a  railway  right  of  way  made  bv  the  mu- 
nicipal  construction  across   it  of  a  canal 
or  water  way  with  footpaths  on  each  side 
connecting  two  lakes  used  for  public  recre- 
ation may  be  cast  upon  the  railway  company 
without  denving  it  the  due  process  of  law 
guaranteed  by  the  Federal  Constitution. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  99  S70-876 ;    Dec.  Die.  9  29L«] 

[No.  160.] 

Argued  December  10,  1913.     Decided  Feb-^ 
ruary  24,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  Hennepin  County,  in  that  state,  in 
a  controversy  submitted  upon  an  agreed 
statement  of  facts  presenting  the  question 
as  to  the  right  of  a  railway  company  to 
compensation  for  bridging  the  gap  in  its 
right  of  way  made  by  the  municipal  con- 
struction of  a  canal.    Affirmed. 

See  same  case  below,  115  Minn.  460,  — 
L.R.A.(N.S.)  — ,  133  N.  W.  169,  Ann.  Cas. 
1932D,  1029. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  W.  Root  and  Burton  Hanson 
for  plaintiff  in  error. 

Mr.  Chelsea  J.  Rockwood  for  defendant 
in  error.  ^ 

*  Mr.  Justice  Hughes  delivered  the  opin-* 
ion  of  the  court: 

This  is  a  writ  of  error  to  review  a  judg- 
ment of  the  supreme  court  of  the  state  of 
Minnesota,  which  affirmed  a  judgment  en- 
tered in  a  controversy  submitted  upon  an 
agreed  statement  of  facts.  The  statement^ 
in  substance,  shows: 

Within  the  Umits  of  the  eity  of  Min- 
neapolis are  Lake  Calhoun,  LaJce  of  the 
Isles,  and  Cedar  lake,  lying  in  close  prox- 
imity to  each  other,  and  used  by  the  publio 
for  pleasure  boating  and  other  recreations. 
The  city,  having  acquired  for  park  and 
parkway  purposes  the  shores  of  Lake  Cal- 
iioun  and  Lake  of  the  Isles,  and  a  portion 
of  the  shores  of  Cedar  lake,  together  with 
large  tracts  of  land  in  the  vicinity,  ia 
engaged  in  constructing  two  canals  which 
will  connect  the  lakes  and  will  greatly 
enhance  their  usefulness  to  the  public.  Be- 
tween Lake  Calhoun  and  Lake  of  the  Islea 
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Is  a  atrip  of  land,  600  feet  wid»  in  iti 
narrowest  part^  through  which  <me  of  these 
eanals  is  to  be  opened.  Along  this  strip 
and  near  its  eenter  lies  the  right  of  way — 
100  feet  in  width— of  the  appellant,  the 
Ohicago,  Milwaukee,  ft  St.  Paul  Railway 
Company,  which  is  used  by  it  in  the  opera- 
tion of  its  road.  The  city,  in  order  to  pro- 
Tide  for  the  canal  and  walks  on  either 
side,  seeks  to  condemn  an  easement  in  a 
piece  of  land  100  feet  wide  across  the 
right  of  way.  The  two  lakes  are  now  con- 
nected by  a  small  water  course  which 
crosses  the  right  of  way  about  59  feet  from 
the  center  of  the  proposed  canal,  and  is  car- 
ried under  the  railway  tracks  by  a  pipe 
about  3  feet  in  diameter.  The  construction 
of  the  canal  will  render  the  water  course 
and  pipe  useless  and  permit  the  closing 
of  this  channel.  At  the  point  where  the 
land  is  to  be  taken  by  the  city,  the  railway 
^tracks  are  upon  an  artificial  embankment 
« about  18  feet  above  the  established  level 
•  «f  the« water  in  the  lakes.  The  city's  im- 
provement will  require  the  construction  of  a 
bridge  to  carry  the  tracks  across  the  canal 
and  walks.  The  agreed  value  of  the  mere 
land  proposed  to  be  taken,  irrespective  of 
the  cost  of  the  bridge,  is  the  sum  of  $10; 
and  the  estimated  cost  of  building  a  bridge 
in  accordance  with  plans  prepared  by  the 
city  and  accepted  by  the  railway  company 
is  the  sum  of  $18,513.  It  is  agreed  that  an 
adequate  bridge  for  railway  purposes,  built 
according  to  the  plans  usually  adopted  by 
the  railway  company,  would  cost  only  $15,- 
969.  The  difference  in  cost,  or  $2,644,  is 
dne  to  ornamental  features,  and  this 
amount  It  is  agreed  that,  in  any  event,  the 
tity  shall  pay.  For  the  purposes  of  this 
proceeding,  the  railway  company  eonceded 
the  authority  of  the  city  to  take  the  de- 
scribed land  under  the  power  of  eminent 
domain;  and  it  was  agreed  accordingly  that 
the  city  should  take  the  land  and  con- 
struct the  canal  and  walks,  and  that  the 
railway  company  should  build  the  bridge 
after  the  city's  plans;  but  no  claim  for 
damages  or  compensation  to  which  the  rail- 
way company  was  entitled  under  the  law 
by  reason  of  the  taking  was  waived. 

The  controvert  submitted  was  as  to  the 
amount  which  the  company  should  receive. 
It  was  ccmtended  by  the  company  that  it 
should  be  paid  (1)  the  sum  of  $10  as  the 
agreed  value  of  tiie  land  taken,  (2)  the 
entire  cost  of  the  bridge,  and  (3)  such 
further  sum  as  would  be  sufficient  to 
maintain  the  bridge.  It  was  also  insisted 
that  to  divest  it  of  its  property  without 
such  payment  would  be  a  violation  both  of 
the  state  Constitution  and  of  §  1  of  the 
14th  Amendment  to  the  Federal  Oonstita* 
tkn.  In  the  court  of  first  instance  it  was 
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held  that  the  company  was  entitled  to  ro- 
eover  only  the  sum  of  $2,554,  being  the 
value  of  the  land  and  the  cost  of  the  orna- 
mental features  of  the  bridge;  and  thit 
judgment  was  affirmed  by  the  supreme 
court  of  the  state.  115  Minn.  460,  48 
L.R.A.(N.S.)  — ,  133  N.  W.  169,  Ann.  Caa, 
1912D,  1029. 

The  question  thus  presented  is  whethcrS 
the  refusal* to  allow  compensation  for  the* 
cost  of  constructing  and  maintaining  the 
necessary  railroad  bridge  across  the  gap  in 
the  right  of  way,  made  by  the  building  of 
the  canal,  amounts  to  a  deprivation  of 
property  without  due  process  of  law. 

It  is  well  settled  that  railroad  corpora- 
tions may  be  required,  at  their  own  ex- 
pense, not  only  to  abolish  existing  grade 
crossings,  but  also  to  build  and  maintain 
suitable  bridges  or  viaducts  to  carry  high- 
ways, newly  laid  out,  over  their  tracks,  or 
to  carry  their  tracks  over  such  highways. 
New  York  k  N.  £.  R.  Co.  v.  Bristol,  151 
U.  S.  556,  567,  38  L.  ed.  269,  272,  14  Sup. 
Ct.  Rep.  437;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  252,  255,  41  L.  ed. 
979,  990,  991,  17  Sup.  Ct.  Rep.  581;  Chi- 
cago, B.  k  Q.  R.  Co.  V.  Nebraska,  170  U. 
S.  57,  42  L.  ed.  948,  18  Sup.  Ct.  Rep.  513; 
Northern  P.  R.  Co.  v.  Minnesota,  208  U.  S. 
583,  597,  52  L.  ed.  630,  636,  28  Sup.  Ct. 
Rep.  341 ;  St.  Paul,  M.  k  M.  R.  Co.  v.  Min- 
nesota, 214  U.  S.  497,  53  L.  ed.  1060,  29 
Sup.  Ct.  Bep.  698;  Cincinnati,  I.  &  W.  R. 
Co.  V.  Connersville,  218  U.  S.  336,  343, 
344,  54  L.  ed.  1060,  1064,  1065,  31  Sup.  Ct. 
Rep.  93,  20  Ann.  Cas.  1206.  See  also  De- 
troit, Ft.  W.  ft  B.  I.  R.  Co.  V.  Osbom,  180 
U.  S.  383,  47  L.  ed.  860,  23  Sup.  Ct.  Rep. 
540;  New  Orleans  Gaslight  Co.  v.  Drainage 
Commission,  197  U.  S.  453,  462,  49  L.  ed. 
831,  835,  25  Sup.  Ct.  Rep.  471;  Chicago,  B. 
&  Q.  R.  Co.  V.  Illinois,  200  U.  S.  561,  592, 
593,  50  U  ed.  596,  609,  610,  26  Sup.  Ct 
Rep.  341,  4  Ann.  Caa.  1175;  Atlantic  Coast 
Line  R.  Co.  V.  Goldsboro,  decided  this  day  [232 
U.  S.  548,  58  L.  ed.  — ,  34  Sup.  Ct  Rep. 
364].  The  rule,  as  established  in  the  state 
of  Minnesota,  was  thus  declared  in  the  case 
of  State  ex  rel.  Minneapolis  v.  St  Paul,  M. 
k  M.  R.  Co.  98  Minn.  380,  28  L.R.A.(N.S.) 
298,  120  Am.  St  Rep.  581,  108  N.  W.  261, 
8  Ann.  Cas.  1047  (see  115  Minn.  p.  466): 
"A  railroad  company  receives  its  charter 
and  franchise  subject  to  the  implied  right 
of  the  state  to  establish  and  open  such 
streets  and  highways  over  and  across  its 
right  of  way  as  public  convenience  and 
necessity  may,  from  time  to  time,  require. 
That  right  on  the  part  of  the  state  attaches 
by  implication  of  law  to  the  franchise  of 
the  railroad  company,  and  imposes  upon  it 
an  obligation  to  construct  and  maintain  at 
its  own  expense  suitable  crossings  at  new 
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streets  and  highways  to  the  same  extent  as 
required  by  the  rules  of  the  common  law 
at  streets  and  highways  in  existence  when 
the  railroad  was  eonstrueted."  In  that 
oease,  it  appeared  that  long  after  the  eon- 
^struction  of  the  railroad,  the  city  of  Min- 
*  neapolis  had  laid^  out  a  street  across  the 
railroad  right  of  way,  building  at  its  own 
cost  a  bridge  over  the  railroad  tracks. 
After  the  bridge  had  been  maintained  lor 
several  years  by  the  city  it  was  destroyed 
by  fire,  and  the  city  then  demanded  that 
the  railroad  company  should  build  a  new 
one.  This  demand  the  state  court  sus- 
tained; and,  mandamus  having  thereupon 
been  awarded  (101  Minn.  545,  112  N.  W. 
1142),  the  case  was  brought  to  this  court, 
4>ne  of  the  grounds  being  that  the  action 
of  the  state  deprived  the  company  of  its 
property  without  due  process  of  law.  The 
judgment  was  affirmed  (St.  Paul,  M.  &  M. 
R.  Ca  V.  Minnesota,  214  U.  S.  497,  53 
L.  ed.  1060,  20  Sup.  Ct.  Rep.  608),  this 
conclusion  being  reached  upon  the  author- 
ity of  Northern  P.  R.  Co.  v.  Duluth,  208 
U.  S.  583,  52  L.  ed.  630,  28  Sup.  Ct  Rep. 
841.  Although  the  Duluth  Case  was  earlier 
in  this  court,  the  decision  therein  by  the 
supreme  court  of  the  state  immediately  fol- 
lowed that  of  the  same  oourt  in  the  Min- 
neapolis Case,  and  applied  the  principle 
which  had  been  there  announced.  State  ex 
rel.  Duluth  v.  Northern  P.  R.  Co.  08  Minn. 
420,  108  N.  W.  260.  The  facts  were  that 
After  the  railroad  had  been  built,  a  street 
had  been  opened  across  the  right  of  way, 
and  subsequently  a  viaduct  for  the  crossing 
had  been  constructed  at  the  joint  expense 
of  the  city  and  the  railroad  company,  the 
former  agreeing  to  maintain  it.  Later,  the 
jcity,  repudiating  the  agreement,  insisted 
that  the  company  should  repair  the  viaduct 
at  its  own  expense.  The  state  court  en- 
tered judgment  for  the  city,  holding  that 
4he  obligation  to  construct  and  maintain 
the  viaduct  rested  upon  the  railroad  com- 
pany, and  that  hence  the  contract  was  in- 
valid. This  oourt  affirmed  the  judgment, 
saying:  "As  the  supreme  court  of  Min- 
nesota points  out  in  the  opinion  in  08 
Minn.  380,  ...  the  state  courts  are 
not  altogether  agreed  as  to  the  right  to 
eompel  railroads,  without  compensation,  to 
construct  and  maintain  suitable  crossings 
^at  streets  extended  over  its  right  of  way, 
'Rafter  the  construction  of  the  railroad.  The 
-•  great  weight  of  state^uthority  is  in  favor 
of  such  right.  See  cases  cited  in  08  Minn. 
380.  There  can  be  no  question  as  to  the 
attitude  of  this  court  upon  this  question, 
as  it  has  been  uniformly  held  that  the 
right  to  exercise  the  poliee  power  is  a  con- 
tinuing one;  that  it  cannot  be  contracted 
Away,  and  that  a  requirement  thai  a  eom* 


pany  or  Individiial  oomi^y^with  reasonable 
police  regulations  without  compensation  la 
the  legitimato  exercise  of  the  power,  and 
not  in  violation  of  the  constitutional  in- 
hibition against  the  impairment  of  the 
obligation  of  contracts.  ...  In  this  case 
the  supreme  court  of  Minnesota  has  held 
that  the  charter  of  the  company,  as  well  as 
the  common  law,  required  the  railroad,  as 
to  existing  and  future  streets,  to  maintain 
them  in  safety,  and  to  hold  its  charter 
rights  subject  to  the  exercise  of  the  legis- 
lative power  in  this  behalf,  and  that  any 
contract  which  undertook  to  )imlt  the  ex- 
ercise of  this  right  was  without  considera- 
tion, against  public  policy,  and  void.  This 
doctrine  is  entirely  consistent  with  the 
principles  decided  in  the  cases  referred  to 
in  this  oourt." 

In  Cincinnati,  I.  ft  W.  R.  Ca  v.  Con- 
nersviUe,  218  U.  8.  336,  343,  344,  54  L.  ed. 
1060,  1064,  1065,  81  Sup.  Ct.  Rep.  03,  20 
Ann.  Gas.  1206,  a  street  was  opened 
through  an  embankment  upon  which  the 
railroad  tracks  were  laid*  At  the  time  of 
the  construction  of  the  railroad  that  part 
of  the  embankment  was  outside  the  citj 
limits.  But  the  city  was  extended,  and 
the  intersecting  street  was  laid  out  in  or- 
der to  provide  a  suitable  means  of  com- 
munication between  the  parts  of  the  city 
on  either  side  of  the  embankment.  On  re- 
viewing the  judgment  entered  in  the  con- 
demnation proceeding,  it  was  held  that 
there  was  no  violation  of  the  14th  Amend- 
ment in  refusing  to  allow  to  the  company 
the  cost  of  building  a  bridge  for  its  tracks 
over  the  opening  made  by  the  street.  "The 
question^*^  said  the  court,  "as  to  the  right 
of  the  railway  company  to  be  reimbursed 
for  any  moneys  necessarily  expended  in^ 
constructing  the  bridge  in  question  is,  we  J 
think,  eoneluded^by  former  decisions  of? 
this  court.  .  •  •  The  railway  company 
accepted  its  franehise  from  the  state,  sub- 
ject necessarily  to  the  condition  that  it 
would  conform  at  its  own  expense  to  any 
regulations,  not  arbitrary  in  their  charac- 
ter, as  to  the  opening  or  use  of  streets, 
which  had  for  their  object  the  safety  ol  the 
public,  or  the  promotion  of  the  publie  eon- 
venience,  and  which  mighty  from  time  to 
time,  be  established  by  the  municipality, 
when  proceeding  under  legislative  author- 
ity, within  whose  limits  the  company's 
business  was  conducted.  •  •  •  Without 
further  discussion,  .  •  •  we  adjudge, 
upon  the  authority  of  former  cases,  that 
there  was  no  error  in  holding  that  the  city 
could  not  be  compelled  to  reimburse  the 
railway  company  for  the  cost  oi  the  bridge 
in  question." 

Under  the  doctrine  of  these  decisions,  li 
necessarily  follows  that  if  the  city  o<  Mia- 
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Miipolit  had  opened  a  pilblie  road  through 
the  embankment  of  the  plaintiif  in  error, 
the  latter  would  have  had  no  ground  to 
complain  that  ita  constitutional  rights  had 
been  yiolated  because  it  was  compelled  to 
bridge  the  gap  at  its  own  cost.  No  dif- 
ferent rule  could  be  applied  because  the 
highway  was  laid  out  in  order  to  increase 
the  advantages  of  a  public  park.  In  this 
aspect,  it  would  be  equally  a  crossing  de* 
voted  to  the  public  use  (Shoemaker  t« 
United  States,  147  U.  S.  282,  297,  87  L. 
ed.  170,  184,  13  Sup.  Ct.  Rep.  361);  and 
we  see  no  baais  for  a  distinction  in  prin> 
eiple  in  the  case  of  an  intersecting  public 
road  opened  under  competent  authority  be- 
cause  such  a  highway  might  lead  to  public 
recreation  grounds  instead  of  to  places  of 
business,  or  might  connect  lakes  instead  of 
avenues. 

If  there  is  a  distinction  in  the  present 
ease,  it  must  lie  in  the  fact  that  the  cross- 
ing is  an  artificial  waterway  instead  of  a 
road.  But  it  is  none  the  less  a  public  high- 
way, established  to  afford  an  appropriate 
place  of  public  passage.  Walks  are  pro- 
0|Vided  for  those  who  go  afoot,  and  it  does 
J  not  concern  the  plaintiff  in  error  that 
*  others  go  in  *  boats  instead  of  vehicles. 
"The  way  sought  to  be  established,"  said 
the  supreme  court  of  Minnesota,  "a  canal 
or  waterway,  with  walks  along  each  side," 
was  "clearly  a  public  way,  subject  to  the 
rules  governing  public  ways."  It  cannot 
make  a  difference  in  the  constitutional 
rights  of  the  railway  company  that  this 
way  was  not  constructed  entirely,  or  chief- 
ly, of  solid  earth;  it  is  the  fact,  and 
not  the  mode,  of.  public  passage,  that  is 
controlling.  The  case  must  be  regarded 
as  being  one  of  a  public. crossing  provided 
by  law;  and  the  authorities  we  have  cited 
lead  to  the  conclusion  that  the  state,  with- 
out infringing  the  guaranties  of  the  Fed- 
eral Constitution,  could  require  the  rail- 
way company  to  make  suitable  provision 
for  carrying  its  tracks  over  the  crossing 
without  compensation. 
The  judgment  is  affirmed. 
Affirmed. 
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RUBBER  TIRE  WHEEL  COMPANY,  and 
Consolidated  Rubber  Tire  Company,  Pe- 
titioners, 

V. 

GOODYEAR  TIRE  k  RUBBER  COMPANY. 

PATsms  (I  327*)— Judgment  —  Conci*u- 

nvsiiKfls. 

1.  A  decree  of  a  Federal  circuit  of  ap- 
peals denying  patentability  to  the  Grant 
patent  No.  654,675,  for  an  improvement  in 
rubber-tired  wheels  consisting  of  a  solid 
rubber  tire  held  in  place  in  a  flaring  chan- 


nel by  the  tension  of  two  tightly  drawn 
wires  imbedded  in  the  rubber  within  the 
periphery  of  the  flanges  does  not  work  an 
estoppel  in  favor  of  one  not  a  party  to  ^e 
Buit»  so  as  to  afford  him  a  defense  against 
a  charge  of  infringement  (the  patent  hav* 
ing  been  upheld  by  the  Supreme  Court  in  a 
later  suit)  in  making  the  patented  structure 
by  assembling  the  various  elements  for  that 
purpose  ana  effecting  the  combination, 
merely  because  he  bought  one  element  of 
the  tire,  viif^  the  rubber,  from  the  defend* 
ant  in  the  first  suit. 

[Bd.  Note.— For  other  eases,  see  Patents,  Gent. 
Dfc  II  820-626 ;   Dec.  Dig.  9  327.«] 

Patents  (§  327*)— Judgment  —  Conclu- 

nVXNBSS. 

2.  Defendant's  rights  under  the  final  de« 
cree  in  a  patent  infringement  suit  deny* 
ing  patentabili^  to  the  Grant  patent  No.. 
664,676  for  an  improvement  in  rubber-tired 
wheels  consisting  of  a  solid  rubber  tire 
held  in  place  in  a  flaring  channel  by  the 
tension  of  two  tightly  drawn  wires  imbedded 
in  the  rubber  within  the  periphery  <rf  tho 
flanges  are  not  violated  by  the  action  of 
complainants  in  bringing  suit  (after  the 
patent  has  been  upheld  by  the  Federal  Su* 
preme  Court  in  another  suit)  against  de- 
fendant's customers  who  bought  its  rubber 
tire,  purchasing  from  others  the  wire  and 
flaring  channel,  and  themselves  made  the 
patented  combination  by  assembling  its 
various  elements. 

[Bd.  Note.— For  otber  cases,  see  Patents,  OsBt. 
Dig.  81  «20-<25 ;  Dec.  Dig.  9  827.»] 

[No.  87.1 

Argued  May  7, 1013.    Decided  February  24». 

1914. 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the- 
Sixth  Circuit  to  review  a  decree  which  af- 
firmed in  part  a  decree  of  the  Circuit  Court, 
for  the  Southern  District  of  New  York,  en- 
joining the  prosecution  of  patent  infringe^ 
ment  suits  against  the  customers  of  the  de- 
fendant in  another  suit  in  which  the  patent 
was  held  invalid.  Reversed  and  remanded 
to  the  District  Court,  with  instructions  to 
deny  the  injunction. 

See  same  case  below,  106  C.  C.  A.  SIS^ 
183  Fed.  978. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  P.  Fish  and  J.  Lb 
Stackpole  for  petitioners. 

Mr.  H.  A.  Toulmln  for  respondent. 

*Mr.  Justice  Hughes  delivered  the  opia-7 
ion  of  the  court: 

The  petitioners  are  the  owners  of  the 
Grant  patent  (No.  554,676)  issued  Febru- 
ary 18,  1896,  for  an  improvement  in  rub- 
ber-tired wheels.  In  a  suit  for  infringe- 
ment brought  by  the  petitioners  against, 
the  Goodyear  Tire  &  Rubber  Company  (the- 
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respondent)  it  was  held  by  the  circuit 
court  of  appeals  for  the  sixth  circuit  that 
the  patent  was  void  for  want  of  novelty. 
Goodvear  Tire  &  Rubber  Co.  ▼.  Rubber  Tire 
Wheel  Co.  63  C.  C.  A.  583,  118  Fed.  363. 
Upon  the  basis  of  the  decree  entered  upon 
that  decision,  the  respondent  instituted  the 
present  suit  in  the  southern  district  of 
Ohio,  to  restrain  the  petitioners  from  prose- 
cuting suits  for  infringement  against  the 
respondent's  customers.  The  circuit  court 
granted  a  preliminary  injunction.  Upon 
appeal,  the  circuit  court  of  appeals  for  the 
sixth  circuit  sustained  the  injunction  so  far 
as  it  applied  to  the  prosecution  of  a  suit 
which  the  petitioners  had  brought  against 
John  Doherty  in  the  circuit  court  for  the 
southern  district  of  New  York.     106  C.  C. 

isA.  818,  183  Fed.  978.    This  writ  of  certio- 

9rari  was  then  granted. 

*  *  The  Grant  tire  is  composed  of  three  ele- 
ments: (1)  a  channel  or  groove  with  ta- 
pered or  inclined  sides,  (2)  a  rubber  tire 
with  a  described  shape,  adapted  to  fit  into 
the  channel,  and  (3)  a  fastening  device  con- 
sisting of  independent  retaining  wires, 
which  pass  through  the  rubber  tire  and  are 
placed  in  a  particular  position.  It  was 
held  in  the  sixth  circuit  that  both  the  ele- 
ments and  the  results  were  old,  and  hence 
patentability  was  denied.  Goodyear  Tire 
k  Rubber  Co.  ▼.  Rubber  Tire  Wheel  Co. 
supra;  Rubber-Tire  Wheel  Co.  t.  Victor 
Rubber-Tire  Co.  59  C.  C.  A.  215,  123  Fed.  85. 
In  the  second  circuit,  and  in  the  circuit 
court  for  the  northern  district  of  Georgia, 
the  patent  was  sustained.  Rubber  Tire 
Wheel  Co.  t.  Columbia  Pneumatic  Wagon 
Wheel  Co.  91  Fed.  978;  Consolidated  Rub- 
ber Tire  Co.  v.  Finley  Rubber  Tire  Co.  116 
Fed.  629;  Consolidated  Rubber  Tire  Co.  v. 
Firestone  Tire  k  Rubber  Co.  147  Fed.  739, 
80  C.  C.  A.  589,  151  Fed.  237;  Consolidated 
Rubber  Tire  Co.  v.  Diamond  Rubber  Co.  85 
C.  C.  A.  349,  157  Fed.  677,  89  C.  C.  A.  682, 
162  Fed.  892.  The  controversy  came  to  this 
court  upon  certiorari  to  review  the  deci- 
sion of  the  circuit  court  of  appeals  for  the 
second  circuit  in  the  case  last  mentioned, 
and  it  was  finally  determined  that  the  pat- 
ent was  valid.  Diamond  Rubber  Co.  v.  Con- 
solidated Rubber  Tire  Co.  220  U.  S.  428, 
65  L.  ed.  527,  31  Sup.  Ct.  Rep.  444.  The 
patented  structure  was  held  to  be  not  a 
mere  aggregation  of  elements,  but  a  new 
combination  of  parts,  co-acting  so  as  to 
produce  a  new  and  useful  result.  It  was 
found  that  the  Grant  tire  possessed  a  dis- 
tinctive characteristic;  that  is,  a  "tipping 
and  reseatinsr  power."  This,  said  this  court, 
"is  the  result  of  something  more  than  each 
element  acting  separately.  It  is  not  the 
result  alone  of  the  iron  channel,  with  di- 
verging sides,  nor  alone  of  the  retaining 


bands  or  the  rubbsr.  They  each  have  nsea 
and  perform  them  to  an  end  different  from 
the  effect  of  either,  and  they  must  have 
been  designed  to  such  end,— contrived  to 
exactly  produce  it.  There  can  be  no  other 
deduction  from  their  careful  relation.  Thej 
adaptation  of  the  rubber*  to  the  flaring* 
channel,  the  shape  of  that  permitting  lat- 
eral movement  and  compression,  the  retain- 
ing band,  holding  and  yielding,  placed  in 
such,  precise  adjustment  and  correlation 
with  the  other  parts,  producing  a  tire  thai 
'when  compressed  and  bent  sidcwise  shall 
not  escape  from  the  channel,  and  shall  not 
be  cut  on  the  flange  of  the  channel,'  and 
yet  shall  'be  mobile  in  the  channeL' "  220 
U.  6.  p.  443.  There  was  thus  a  patentable, 
combination,  the  patentability  oi  which  did 
not  depend  on  the  novelty  of  any  of  the  ele- 
ments entering  into  it»  whether  rubber, 
iron,  or  wires. 

Doherty,  against  whom  suit  was  enjoined, 
had  a  shop  in  New  York  city,  where  he  was 
engaged  in  the  business  of  applying  rubber 
tires  to  Tehiele  wheels.  It  appeared  that 
having  purchased  the  rubber  from  the  re- 
spondent, and  the  wire  and  channel  from 
other  parties,  he  combined  these  elements 
and  fitted  them  to  a  carriage  wheel,  thus 
constructing  a  complete  tire.  This  we  may 
assume  to  be  a  typical  case. 

It  is  at  once  apparent  that  the  decree  in 
favor  of  the  Goodyear  Company  in  the  for- 
mer suit  does  not  work  an  estoppel  in 
favor  of  Doherty,  so  as  to  afford  him  a 
defense  against  the  charge  of  infringement 
in  making  the  patented  structure.  He  was 
not  a  party  to  the  suit  in  which  that  decree 
was  rendered;  nor,  at  least  with  respect 
to  tires  made  by  him,  can  he  be  regarded 
as  a  privy  to  that  decree.  We  may  lay 
on  one  side  the  question  as  to  the  rights  of 
one  purchasing  from  the  respondent  the 
completed  article.  Doherty  did  not  pur- 
chase it;  he  made  it  himself,  assembling  its 
various  elements  for  that  purpose  and  ef- 
fecting the  combination.  On  no  possible 
theory  can  it  be  said  that,  if  the  tire  thus 
constructed  was  covered  by  the  patent,  Do- 
herty was  entitled  to  immunity  simply  be- 
cause he  bought  one  element  of  the  time 
from  the  Goodyear  Company. 

The  respondent,  however,  is  asserting  its 
own  right,  and  not  that  of  Doherty.  It  in-H 
sists  that,  by  virtue  of  the  ^decree  in  its* 
favor  in  the  infringement  suit,  it  should 
have  the  injunction  in  order  to  protect  its 
trade.  It  contends  that  it  has  an  equitable 
right  to  this  protection  by  restraining  suits 
not  only  against  those  who  buy  from  it  the 
structure  which  is  the  subject  of  the  patent, 
but  also  against  those  who  buy  its  rubber 
and  themselves  make  the  patented  tire.  In 
urging  this  contention  the  respondent  relies 
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upon  the  doctrine  of  Kessler  v.  Eldred,  200 
U.  S.  285,  51  L.  ed.  1065,  27  Sup.  Ct.  Rep. 
611.  There,  Kessler  and  Eldred  were  rWal 
manuiaeturerB  of  electric  cigar  lighters. 
Eldred,  being  the  owner  of  the  Chambers 
patent,  sued  Kessler  in  the  northern  dis- 
trict of  Indiana  for  infringement.  The  cir- 
cuit court,  finding  noninfringement^  dis- 
missed the  bill;  and  this  decree  was  af- 
firmed by  the  circuit  court  of  appeals  for 
the  seventh  circuit.  45  C.  C.  A.  454,  106 
Fed.  609.  Subsequently,  Eldred  brought 
fluit  on  the  same  patent  in  the  northern 
district  of  New  York  against  Kirkland,  who 
waa  selling  a  similar  cigar  lighter,  but  not 
of  Kessler's  make.  The  circuit  court  of  ap- 
peals for  the  second  circuit  held  the  Kirk- 
land lighter  to  be  an  infringement.  64 
€.  C.  A.  588,  130  Fed.  842.  Eldred  then 
began  a  suit  for  infringement  in  the  west- 
ern district  of  New  York  against  Breitwie- 
«er,  a  user  of  Kessler's  lighters.  Thereupon 
Kessler  filed  his  bill  in  the  circuit  court  for 
the  northern  district  of  Illinois  to  enjoin 
Eldred  from  prosecuting  suit  against  any- 
one for  alleged  infringement  of  the  Cham- 
bers patent  l^  purchase,  use,  or  sale  of  any 
electric  cigar  lighter  manufactured  by 
Kessler,  and  identical  with  the  lighter  be- 
fore the  court  in  the  suit  of  Eldred  v.  Kess- 
ler. Kessler,  being  defeated  in  the  circuit 
court,  appealed  to  the  circuit  court  of  ap- 
peals for  the  seventh  circuit.  Answering 
questions  certified  by  that  court,  this  court 
held  that  the  decree  in  the  suit  of  Eldred 
▼•  Kessler  had  the  effect  of  entitling  Kess- 
ler to  continue  the  business  of  manufactur- 
ing and  selling  throughout  the  United 
States  the  same  lighter  he  had  theretofore 

^been    manufacturing    and    selling,    without 

•  molestation  by  Eldred  *through  the  patent 
which  he  held ;  and  that  the  decree  also  had 
the  effect  of  making  a  suit  by  Eldred 
against  any  customer  of  Kessler  for  the 
alleged  infringement  of  the  patent  by  use 
or  sale  of  Kessler's  lighters  a  wrongful 
interference  with  Kessler's  business,  with 
respect  to  which  he  was  without  adequate 
remedy  at  law.    206  U.  S.  pp.  287,  200. 

It  will  be  observed  that  the  equity  thua 
sustained  sprang  from  the  decree  in  the 
former  suit  between  the  parties,  and  that 
the  decision  went  no  further  than  to  hold  it 
to  be  a  wrongful  interference  with  Kessler's 
business  to  sue  his  customers  for  using  and 
celling  the  lighter  which  Kessler  had  made 
and  sold  to  them,  and  which  was  the  same 
as  that  passed  upon  by  the  court  In  the 
previous  suit.    His  right  to  make  and  sell 

ihe  particular  article,  the  making  of  which 
Eldred  had  unsuccessfully  challenged  as  an 
infringement,  was  deemed  to  include  the 
right  to  have  others  secure  in  buying  that 

article,  and  in  its  use  and  resale.    But  the 


present  question  was  in  no  way  involved. 
It  was  not  held  that  Kessler  would  have 
been  entitled  to  restrain  Eldred  from  suing 
other  manufacturers  of  lighters  who  might 
buy  from  Kessler  some  of  the  materials 
used  in  such  manufacture. 

The  distinction  is  controlling.  Under  the 
doctrine  of  Kessler  v.  Eldred,  the  respond- 
ent— ^by  reason  of  the  final  adjudication  in 
its  favor — was  entitled  to  make  and  sell 
the  Grant  structure^  and  to  have  those  who 
bought  that  structure  from  it  unmolested 
in  taking  title  and  in  enjoying  the  rights 
of  ownership.  It  may  also  be  assumed 
that  the  respondent  had  the  right  to  make 
and  sell  its  rubber  without  hindrance  by 
the  petitioners  claiming  under  the  patent. 
The  trade  right  of  the  respondent,  however, 
whether  with  respect  to  the  complete  struc- 
ture or  its  separate  parts,  is  merely  the 
right  to  have  that  which  it  lawfully  pro- 
duces freely  bought  and  sold  without  re- 
straint or  interference.  It  is  a  right  which 
attaches  to  its  produet— to  a  particular S 
thing — ^as  an  article  of  lawful^ commerce^? 
and  it  continues  only  so  long  as  the  com- 
modity to  which  the  right  applies  retains 
its  separate  identity.  If  that  commodity 
is  combined  with  other  things  in  the  process 
of  the  manufacture  of  a  new  conunodity, 
the  trade  right  in  the  original  part  as  an 
article  of  commerce  is  necessarily  goow.  So 
that  when  other  persons  become  manufac- 
turers on  their  own  behalf,  assembling  the 
various  elements  and  uniting  them  so  as  to 
produce  the  patented  device, — a  new  arti- 
cle,— it  is  manifest  that  the  respondent 
cannot  insist  upon  their  being  protected 
from  suit  for  infringement  by  reason  mere- 
ly of  its  right  to  make  and  sell,  and  the 
fact  of  its  having  made  and  sold,  some  com- 
ponent part  of  that  article.  It  must  be 
able  to  go  beyond  a  mere  trade  right  in  that 
element,  and  to  show  itself  to  be  entitled 
to  have  its  customers  manufacture  the  pat- 
ented structure.  Thus  the  fallacy  in  the 
respondent's  contention  becomes  apparent. 
The  decree  gave  the  respondent  no  right 
to  have  others  make  Grant  tires.  It  could 
make  and  sell  them,  and  it  could  make  and 
sell  rubber;  it  could  demand  protection 
for  its  trade  rights  in  the  commodities  it 
produced.  But  it  had  no  transferable  im- 
munity in  manufacture.  The  decree  gave 
it  no  privilege  to  demand  that  others  should 
be  allowed  to  make  and  sell  the  patented 
structure  in  order  that  it  might  have  a 
market  for  its  rubber. 

The  suit  against  Doherty  was  based  upon 
his  conduct  in  constructing  Grant  tires. 
The  fact  that  the  respondent  could  not  be 
charged  with  liability  as  a  participant  in 
the  infringement  thus  aUeged  did  not  ex- 
cuse him;  and  the  petitioners,  in  bringing 
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the  Bait,  did  not  ylolate  any  right  of  the 
respondent. 

It  is  not  necessary  to  consider  the  evi- 
dence bearing  upon  the  question  whether 
Doherty  had  authority  from  the  petitioners, 
as  that  is  a  matter  between  him  and  them; 
and  if  the  facts  afford  him  a  defense,  he  is 
pfree  to  urge  it. 

3  The  decree  of  the  Circuit  Court  of  Ap- 
•  peals,  in  so  far^as  it  affirmed  the  order  of 
injunction  granted  by  the  Circuit  Court, 
is  reversed,  and  the  cause  is  remanded  to 
the  District  Court,  with  instructions  to 
enter  an  order  denying  the  application  for 
injunction. 
It  is  so  ordered. 

Mr.  Justice  Day  states  that  in  his  view 
the  suit  against  Doherty  was  properly  en* 
joined  upon  the  principles  established  in 
this  court  in  Kesaler  v.  Eldred,  206  U.  S. 
286,  61  L.  ed.  1066,  27  Sup.  Ct.  Rep.  611; 
and,  without  repeating,  agrees  with  the 
reasoning  by  which  that  conclusion  was 
reached  in  the  opinion  of  Judge  Warring- 
ton, speaking  for  the  drcait  court  of  ap- 
peals in  this  case. 


<23S  U.  8.  420) 

WILLIAM  SEIM  and  Gustav  Reisslg 

V. 

JAMES  D.  HURD,  Consolidated  Rubber 
Tire  Company,  and  Rubber  Tire  Wheel 
Company. 

CouBTS  (§  884*)— Cases  Certified— Qubs- 

TI0N8   NOT   PBESENTED   BT  FACTS. 

Questions  certified  by  a  Federal  circuit 
court  of  appeals  to  the  Supreme  Court  must 
go  unanswered  where  they  are  not  apposite 
to  the  facts  as  stated  in  the  certificate. 

[Ed.  Note.~For  other  caaes,  lee  CourU,  Cent. 
Dls.  I  1021 ;    Dec  Dig.  |  384.*] 

[No.  14L] 

Argued  December  17,  1918.     Decided  Feb- 
ruary 24,  1914. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  presenting  four  questions  as 
to  the  immunity  of  the  siiocessful  defendant 
in  a  patent  infringement  suit,  and  its  cus- 
tomers, from  subsequent  prosecutions  for 
Infringement.    Dismissed. 

Statement  by  Mr.  Justice  Hughes: 
The  certificate  in  this  case  Is  as  follows  s 
"There  arises  in  this  case  a  question  of 
law  upon  which  this  court  desires  the  in- 
struction   of    the    Supreme    Court   for   Its 
d  proper  decision. 

•  *  "It  is  therefore  ordered  that  the  state- 
■Mnt  and  questions  here  following  be  certi- 


fied to  the  Supreme  Court  as  provided  by 
the  6th  section  of  the  act  of  March  3d,  1891 
[26  Stat,  at  L.  828,  chap.  617,  U.  8.  Comp. 
Stat  1901,  p.  649]. 

"United  States  patent  No.  654,676  was 
issued  February  18,  1896,  to  Arthur  W. 
Grant  for  rubber  tired  wheel.  The  patentee 
immediately  assigned  the  entire  interest  Id 
said  patent  to  the  Rubber  Tire  Wheel  Com* 
pany.  October  11,  1897,  the  Rubber  Tira 
Wheel  Company,  being  the  sole  owner,  soUl 
and  assigned  to  the  complainant,  James  D. 
Hurd,  an  exclusive  license  and  shop-right 
to  put  on  rubber  tires  according  to  said 
patent  In  Berlcshire  county,  Massachusetts,, 
in  the  western  part  of  Vermont,  and  in 
seventeen  counties  in  New  York  state,  'with' 
the  exclusive  right  to  ship  and  sell  the  same- 
throughout  said  territory,  and  not  else- 
where;' subject,  however,  to  the  rights  of 
the  Hartford  Rubber  Works  Company,  under 
a  certain  contract.  Mr.  Hurd  Immediately 
commenced  and  has  ever  since  continued  to* 
operate  under  said  patent  in  said  territory. 

"July  18,  1899,  the  owner  of  said  patent 
conveyed  the  exclusive  license  to  make  and 
vend  such  tires  throughout  the  United 
States  to  the  Consolidated  Rubber  Tirs^ 
Company,  subject,  however,  to  Hurd's  rights 
and  the  Hartiord  Rubber  Works  Company 
contract. 

'^uch  litigation  has  been  had  in  refer- 
ence to  said  patent.  The  following  are  the- 
only  cases  important  here,  all  of  which 
were  commenced  after  the  exclusive  license - 
was  granted  to  the  complainant  Hurd,  and. 
in  none  of  which  was  he  a  party  to  the  ac- 
tion or  in  control  of  the  action. 

*'The  circuit  court  of  appeals  in  the  sixth 
circuit,  in  the  ease  of  Goodyear  Tire  k 
Rubber  Co.  v.  Rubber  Tire  Wheel  Co.  63 
C.  C.  A.  683,  116  Fed.  863,  held  that  the 
patent  was  invalid.  ^, 

'*The  court  in  the  second  circuit.  In  tht^, 
case  of  the  ^Consolidated  Rubber  Tire  Cok* 
V.   Finley   Rubber  Tire  Co.   116  Fed.  629, 
held  that  the  patent  was  valid. 

"The  court  in  the  sixth  circuit,  In  the 
case  of  Rubber-Tire  Wheel  Co.  v.  Victor 
Rubber-Tire  Co.  69  C.  C.  A.  216,  123  Fed. 
86,  held  that  the  patent  was  void. 

"The  court  In  the  second  circuit.  In  the 
case  of  the  Consolidated  Rubber  Tire  Co. 
V.  Firestone  Tire  ft  Rubber  Co.  147  Fed. 
739,  affirmed  on  appeal  In  80  C.  C.  A.  689, 
161  Fed.  237,  held  that  the  patent  was 
valid  and  infringed. 

"The  circuit  court  of  the  district  of  In- 
diana, in  the  case  of  the  Consolidated  Rub- 
ber Tire  Ca  and  Rubber  Tire  Wheel  Co.,  D. 
B.  Sullivan  and  Eenney  ft  Sullivan  v.  Ko- 
komo  Co.,  D.  C.  Sparker,  A.  Lehman,  and 
G.  W.  Landan,  not  reported,  dismissed  tha- 
complaint  upon  the  pleadings,   testimonj,. 


*For  otli«r  cases  see  same  topic  A  §  MUHBn  In  Deo.  A  Am.  Digs.  1907  to  date,  it  Rep'r  Indezee 
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^ad  exhibits  for  want  of  equity,  no  opinion 
being  written,  and  the  ground  for  the  deci- 
•eion  not  being  set  forth  in  the  order,  except 
-that  the  eomplaint  was  dismissed  'for  want 
•ef  equity/  the  case  then  being  appealed  by 
4he  complainants  to  the  U.  8.  circuit  court 
•«f  appeals  of  the  serenth  circuit,  and  there- 
upon dismissed  thereafter. 

"The  circuit  court  of  appeals  in  the  seo- 
•ond  circuit,  in  the  case  of  the  Consolidated 
Rubber  Tire  Co.  ▼.  Diamond  Rubber  Co. 
^85  O.  0.  A.  849,  157  Fed.  678,  and  on  re- 
ihearing  (89  C.  C.  A.  582,  162  Fed.  892), 
•held  that  the  patent  was  valid  and  infringed 
^by  the  defendant. 

"The  Supreme  Court  of  the  United  States 

^affirmed  this  decision  in  220  U.  6.  428,  55 

L.  ed.  527,  31  Sup.  (^.  Rep.  444,  and  held 

•that  the  patent  was  yalid  and  infringed  by 

»the  defendant. 

"None  of  these  cases  were  for  infringe- 
>ment  in  Hurd's  exclusive  territory. 

"In  view  of  the  ruling  of  the  Supreme 
•Court  in  Kessler  t.  Eldred,  206  U.  6.  285, 
51  L.  ed.  1065,  27  Sup.  Ct.  Rep.  611,  the 
court  of  appeals  in  the  second  circuit  in- 
serted the  following  dause  in  the  final  decree 
in  the  case  of  the  Consolidated  Rubber  Tire 
^c-Co.  ▼.  Diamond  Rubber  Co.  89  C  C.  A.  582, 
.$  162  Fed.  895. 

-«  •  **  'Nothing  in  this  injunction  shall  prevent 
or  is  intended  to  prevent  or  enjoin  this  de- 
fendant from  handling,  using,  and  selling 
rubber  tires  and  rims  covered  by  the  Grant 
patent,  manufactured  by  the  Goodyear  Tire 
■  A  Rubber  Company,  having  a  right  to  manu- 
facture, use,  and  sell  such  tires  under  a 
Judicial  decree  in  the  Federal  courts  of  the 
sixth  circuit;  or  manufactured  by  the  Ko- 
'komo  Rubber  Company,  having  a  right  to 
manufacture,  use,  and  sell  such  tires  under 
a  judicial  decree  in  the  district  of  Indiana, 
seventh  circuit;  or  manufactured  by  the 
Victor  Rubber  Tire  Company,  under  a  ju- 
dicial decree  in  a  litigation  in  the  Federal 
courts  in  the  sixth  circuit,  wherein  in  such 
litigations  it  has  been  judicially  determined 
-that  the  said  Grant  patent  Is  invalid  and 
void.' 

''After  the  decision  of  the  Supreme  Court 
-sustaining   the   Grant   patent,   Hurd   com- 
rmenoed  this  suit,  joining  with  him  the  legiLl 
owner  and  licensee  of  the  patent,  against  de- 
'ffendants  residing  and  doing  business  within 
Hurd's  exclusive  territory.    Defendants  pur- 
•  ehased  the  infringing  tires  from  the  Diamond 
Rubber  Company  of  New  York,  which  was 
'the  defendant  in  the  former  litigation,  and 
at  the  city  of  New  York,  and  such  tires  were 
delivered  to  defendants  at  the  city  of  New 
York,  and  then  taken  to  Albany,  complain- 
ant Kurd's  territory,  and  the  rubber,  metal 
-channel,    and    retaining   wires    were   there 
^assembled  and  attached  to  the  wheel  rim  by 


defendants,  and  not  by  the  Kokomo  Com* 
pany  or  the  Diamond  Rubber  Company  of 
New  York. 

"Defendants  now  claim  that  the  infring- 
ing tires  used  by  them  in  their  business 
were  made  by  the  Kokomo  Rubber  Company 
and  sold  to  them  by  the  Diamond  Rubber 
Company  of  and  at  New  York  city,  said  Ko- 
komo Company  being  the  defendant  in  the 
action  in  the  district  of  Indiana,  where  the 
complaint  was  dismissed  for  want  of  equity.^ 

"Defendants  claim  that  under  the  ruling  S 
of  the  8upreme«€ourt  in  the  case  of  Kessler* 
V.  Eldred,  supra,  the  Kokomo  Company 
have  the  right  to  manufacture  the  infring- 
ing tires,  and  that  the  tires  so  made  are 
free  from  the  monopoly  of  the  patent,  and 
the  users  of  the  tires  made  by  the  Kokomo 
Company  are  immune  from  prosecution,  and 
such  tires  may  be  used  and  sold  by  anyone. 

"On  the  other  hand,  it  is  claimed  by  com- 
plainants that  the  doctrine  of  the  case  of 
Kessler  v.  Eldred  does  not  apply  here  for 
the  reason  that  the  patent  has  since  been 
held  valid  by  the  Supreme  Court,  and  that 
the  oomplainant  Hurd  had  possession  of  his 
limited  territory  under  his  exclusive  license 
before  any  of  the  suits  in  question  were  com- 
menced, and  was  not  a  party  to  those 
actions,  and  had  no  control  over  any  of 
those  actions,  and  is  not  privy  to  the 
parties  in  those  actions,  and  is  therefore  not 
bound  by  the  decisions  in  those  actions ;  also 
that  the  decision  in  Kessler  v.  Eldred  was 
upon  the  ground  that  a  decree  that  an 
article  in  question  is,  or  is  not,  -an  infringe- 
ment of  the  patent,  is  res  judicata  as  to 
similar  articles  only,  and  does  not  apply 
to  a  case  where  the  patent  was  held  void 
by  the  lower  court,  and  afterward  held 
valid  by  the  Supreme  Court,  and  also  that  no 
specific  ground  for  the  decision  in  the  case 
against  the  Kokomo  Company  having  been 
stated  by  the  court,  the  reasons  for  that 
decision  cannot  now  be  inferred,  and  such 
decision  cannot  be  binding  upon  any  person 
not  a  party  to  that  action. 

Questions  Certified. 

"The  court  entertaining  a  doubt  as  to 
which  is  the  correct  interpretation  to  be  put 
upon  the  opinion  in  Kessler  v.  Eldred,  upon 
the  facts  set  forth  above,  desires  the  instruc- 
tion of  the  Supreme  Court  for  the  proper  de- 
cision of  this  appeal,  and  to  that  end  it 
certifies  to  the  Supreme  Court  under  §  6 
of  the  court  of  appeals  act,  for  its  instruo- 
tion,  the  following  questions: 

"Ist.  Has  the  Kokomo  Company  the  right  S 
to  *  manufacture   the   infringing   tires   free* 
from  the  monopoly  of  the  patent? 

"2d.  Are  purchasers  and  users  of  infringe 
ing  tires  made  by  the  Kokomo  Company 
immune  from  prosecution  by  the  owners  ii 
the  patent! 
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"3d.  Are  the  defendants  immiine  from 
proeecuiion  by  the  complainant  Hurd  for 
ttsing  and  selling  the  infringing  tires  made 
by  the  Kokomo  Company,  and  sold  and  de- 
livered to  them  by  the  Diamond  Rubber 
Company  of  New  York,  at  the  city  of  New 
York,  in  the  exclusive  territory  conveyed  to 
Hurd  prior  to  the  commencement  of  the 
action  against  the  Kokomo  Company? 

''4th.  If  the  Kokomo  Company  is  immune 
in  making  the  infringing  rubber,  which  is 
only  one  element  of  the  combination  of  the 
patent^  are  its  customers  who  purchase  the 
rubber  of  the  Kokomo  Company  and  the 
metal  rims  and  retaining  wires  of  other 
parties,  and  sell  them  to  be  assembled  upon 
wheel  rims,  making  the  completed  structure 
of  the  patent^  also  immune  from  prosecu- 
tion T" 

Mr.  Charles  K.  Offield  for  Seim  et  al. 
Mr.  Walter  B.  Ward  for  Hurd  et  al. 

Mr.  Justice  Hughes,  after  making  the 
above  statement,  delivered  the  opinion  of 
the  court: 

Hurd,  a  licensee  for  a  limited  territory 
under  the  Grant  patent  for  rubber  tires, 
Joining  with  him  the  legal  owner  of  the 
patent  and  the  holder  of  an  exclusive  license 
subject  to  the  rights  of  Hurd  and  another, 
brought  suit  against  Seim  and  Reissig,  for 
infringement.  It  is  stated  that  the  defend- 
ants purchased  the  infringing  tires  from 
the  Diamond  Rubber  Company  of  New 
York,  and,  also,  that  it  is  tne  contention 
^of  ^e  defendants  that  these  tires  were 
^bought  by  the  Diamond  Rubber  Company 
*  from  the* Kokomo  Company.  The  patent 
had  been  sustained  in  a  suit  against  the 
Diamond  Rubber  Company  (89  C.  C.  A.  582, 
162  Fed.  895,  220  U.  6.  428,  65  L.  ed.  527, 
31  Sup.  Ct.  Rep.  444),  but  by  a  provision 
in  the  final  decree  there  was  excepted  from 
the  operation  of  the  injunction  tires  manu- 
factured by  parties  to  other  suits  in  which 
the  patent  had  been  declared  invalid, 
naming,  among  others,  the  Kokomo  Com- 
pany. 

The  further  statement  of  the  certificate, 
however,  makes  it  plain  that  the  defendants 
did  not  purchase  the  patented  structure, 
but  made  it  themselves.  The  statement  is 
that  "such  tires"  (referring  to  those  pur- 
chased by  the  defendants)  "were  delivered 
to  defendants  at  the  city  of  New  York,  and 
then  taken  to  Albany,  complainant  Hurd's 
territory,  and  the  rubber,  metal  channel, 
and  retaining  wires  were  there  assembled 
and  attached  to  the  wheel  rim  by  defend- 
ants, and  not  by  the  Kokomo  Company  or 
the  Diamond  Rubber  Company  of  New 
York." 

The  elements  in  the  Grant  structure  were 
old.    There  had  been  previous  eombinatioos 


of  rubber,  metal  channels,  and  retaining 
wires  in  the  effort  to  produce  a  Mooessf ul 
rubber  tire  (220  U.  S.  pp.  438,  439).  The 
claims  of  the  Grant  patent  were  narrow 
and  were  limited  closely  to  a  specified  com- 
bination which,  through  the  co-operation 
of  the  various  parts,  when  these  were  cor- 
related in  the  precise  adjustment  described^ 
produced  a  new  and  useful  result. 

It  is  thus  apparent  that  the  defendants 
themselves  constructed  the  device,  effecting 
that  union  of  the  separate  elements  which 
alone  could  bring  the  structure  within  the 
patent  claims.  In  this  aspect,  it  is  urn- 
material  from  whom  they  bought  the  rub- 
ber or  the  wires  or  the  channel.  It  is  not 
the  case  of  the  purchase  of  the  article  in 
question  from  one  who  had  a  right  to  selL 
There  was  no  actual  infringement  until 
they  made  the  tire,  and  for  their  act  in 
making  it  they  could  not  escape  liability^ 
by  the  purchase  of  parts  from  others.  Seeg 
Rubber  Tire  Wheel  Co.*v.  Goodyear  Tire  *• 
Rubber  Co.  decided  this  day  [232  U.  S.  418, 
58  L.  ed.  — ^,84  Sup.  Ct  Rep.  403]. 

None  of  the  questions  certified  is  ap- 
posite to  the  facts  as  we  understand  the 
certificate  to  state  them.  It  may  have  been 
the  intention  by  the  use  of  the  words  "in* 
fringing  tires"  in  the  first,  second,  and 
third  questions  to  refer  to  the  rubber  stock 
only.  It  seems  to  be  conceded  in  the  argu- 
ments of  both  parties  that  the  rubber  alone 
is  made  by  the  Kokomo  Company*  But 
the  questions,  as  put,  are  not  raised  by  the 
case  made,  and  for  that  reason  they  must 
go  unanswered.  Neither  the  right  of  the 
Kokomo  Company  to  make  the  Grant  struc- 
ture, nor  the  right  of  a  purchaser  or  user 
of  that  structure,  if  made  and  sold  by  the 
Kokomo  Company,  is  involved. 

The  fourth  question  is  as  follows: 

"If  the  Kokomo  Company  is  immune  in 
making  the  infringing  rubber,  which  is 
only  one  element  of  the  combination  of  the 
patent,  are  its  customers,  who  purchase 
the  rubber  of  the  Kokomo  Company  and 
the  metal  rims  and  retaining  wires  of  other 
parties,  and  sell  them,  to  be  assembled  up- 
on wheel  rims,  making  the  completed  struc- 
ture of  the  patent,  also  inunune  from  pros- 
ecution ?" 

A  similar  question  is  answered  in  the 
case  of  Woodward  Co.  v.  Hurd,  decided  this 
day  [232  U.  S.  428,  58  L.  ed.  — ,34  Sup. 
Ct  Rep.  409],  but  it  is  not  pre8ez>ted  by  the 
facts  of  the  present  case.  There  is  no  sug- 
gestion that  the  defendants  here  purchased 
the  various  parts  and  sold  them  to  be 
assembled  by  their  customers,  but,  on  the 
contrary,  as  we  have  said,  the  defendants 
made  the  structure  themselves. 

In  view  of  the  form  of  the  questionii  the 
certificate  must  be  dismissed* 


1913. 

<»S  U.  8.  428) 

WOODWARD  COMPANY 
▼. 

JAMES  D.  HUm),  Consolidated  Rubber 
Tire  Compaaj,  and  Rubber  Tire  Wheel 
Company. 

Patents  (§  327*)^JuDOiiSNT  —  Conclu- 
siveness. 

A  decree  dismiaaing  for  want  of  equity  a 
tuit  for  the  infringement  of  the  Grant  patent 
No.  554,676  for  an  improvement  in  rubber- 
tired  wheels  consisting  of  a  solid  rubber 
tire  held  in  place  in  a  flaring  channel  by  the 
tension  of  two  tightly  drawn  wires  imbedded 
in  the  rubber  within  the  periphery  of  the 
flanges  affords  no  defense  to  defendant's 
customers  against  a  charge  of  contributory 
infringement  (the  patent  having  afterwards 
been  upheld  by  the  Federal  Supreme  Court 
in  another  suit)  based  upon  their  purchase 
of  the  rubber  from  defendant,  and  tne  metal 
channel  and  retaining  wires  from  other 
parties,  and  the  resale  of  these  various  ele- 
ments with  the  intent  that  they  shall  be  as- 
sembled and  combined  by  the  purchasers 
into  the  patented  structure. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent. 
Dig.  99  620-625;    Dec.  Dig.  9  327.*] 

[No.  142.] 

Argued  December  17,  1913.     Decided  Feb- 
ruary 24,  1914. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  presenting  four  questions 
as  to  the  immunity  of  the  successful  defend- 
ant in  a  patent  infringement  suit,  and  its 
customers,  from  subsequent  prosecutions  for 
infringement.  Fourth  question  answered  in 
the  negative;  other  questions  unanswered. 

The  facta  are  stated  in  the  opinion. 

Mr.  Charles  K«  Offield  for  the  Wood- 
ward Company. 

Mr.  Walter  XI.  Ward  for  Hurd  et  aL 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  recitals  of  the  certificate  with  respect 
to  the  Grant  patent,  and  the  decrees  which 
have  been  rendered  in  suits  brought  for  its 
infringement,  are  identical  with  those  con- 
tained in  the  certificate  in  Seim  v.  Hurd, 
decided  this  day  [232  U.  S.  420,  58  L.  ed.  — , 
34  Sup.  Ct  Rep.  406].  The  questions  certi- 
fied are,  in  substance,  the  same.  The  facts  of 
the  present  case  are  thus  stated  in  the  cer- 
tificate: 

"After  the  decision  of  the  Supreme  Court 
sustaining  the  Grant  patent,  Hurd  com- 
menced this  suit,  Joining  with  him  the  legal 
owner  and  licensee  of  the  patent,  against 
.defendants,  residing  and  doing  business 
within  Hurd's  exclusive  territory.  Defend- 
ant purchased  the  infringing  tires — ^the  rub* 
ber  portions  only,  not  the  metal  channel  or 
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retaining  wires — from  the  Diamond  Rub-ei 
ber  Company  of^New  York,  which  was  the? 
defendant  in  the  former  litigation,  and  the 
rubber,  metal  channels,  and  retaining  wires 
were  sold  by  the  defendant,  the  Woodward 
Company,  to  be  assembled  and  attached  to 
the  wheel  rim  of  its  purchasers,  and  not  by 
the  Kokomo  Company. 

"Defendants  now  claim  that  the  infringe 
ing  tires — the  rubber  stock  only — used  by 
them  in  their  business  was  made  by  the 
Kokomo  Rubber  Company,  which  was  the 
defendant  iu  the  action  in  the  district  of 
Indiana,  where  the  complaint  was  dismissed 
for  want  of  equity,  and  sold  to  them  by  the 
Diamond  Rubber  Company  of  New  York,  at 
the  city  of  New  York,  and  there  delivered.** 

It  thus  appears  that  the  Kokomo  Com- 
pany did  not  make  the  patented  device,  but 
only  one  of  its  elements, — ^the  rubber  stock. 
Nor  did  the  defendant  itself  make  the  pat- 
ented article.  The  defendant,  buying  from 
the  Diamond  Company  the  rubber  that  had 
been  made  by  the  Kokomo  Company,  and 
otherwise  obtaining  the  necessary  channel 
of  metal  and  the  retaining  wires,  sold  all 
the  parts  to  be  united  into  the  patented 
structure  by  its  customers.  Neither  the 
right  of  the  Kokomo  Company,  by  virtue  of 
the  decree  in  its  favor,  to  make  and  sell 
the  patented  thing,  or  to  make  and  sell  its 
rubber,  nor  its  right  to  have  the  conunodity 
which  it  lawfully  produces  freely  move  as 
an  article  of  commerce  through  the  chan- 
nels of  trade  without  hindrance  by  the 
owners  of  the  patent,  is  here  involved.  See 
Rubber  Tire  Wheel  Co.  v.  Goodyear  Tire  ft 
Rubber  Co.  decided  this  day  [232  U.  S.  413, 
58  L.  ed.  — ,  34  Sup.  Ct  Rep.  403].  The 
case  as  stated  concerns  the  liability  of  the  de- 
fendant as  a  contributory  infringer  upon  the 
assumption  that,  in  the  manner  described, 
it  assembles  the  various  elements  essential 
to  the  making  of  the  Grant  tire,  and  sells 
them  with  the  intent  and  purpose  that  tbcy 
shall  be  so  combined. 

Can  the  defendant  demand  immunity  up- 
on the  ground  that  one  of  the  elements  in 
which  it  dealt  was  made  and  sold  by  the^ 
Kokomo  Company?     We  think  not.     It  is* 
not*simply  a  purchaser  of,  or  dealer  in,  that* 
which  the  Kokomo  Company  produces.    The 
defendant  goes  beyond  that;   it  buys  from 
others  the  parts  that  are  as  much  needed 
in  effecting  the  patented  combination  as  the 
rubber  itself,  and  sells  them  in  order  that 
the  infringing  device  may  be  constructed  by 
its  customers. 

The  fourth  question  which  is  certified  by 
the  court  below  is: 

"If  the  Kokomo  Company  is  immune  in 
making  the  infringing  rubber,  which  is 
only  one  element  of  the  combination  of  the 
patent,  are  its  customers  who  purchase  the 


•For  other  cases  see  same  topic  A  i  vtmoMR  in  Dee.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezee 
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lubber  of  the  Eokomo  Gompanj  and  the 
metal  rime  and  retaining  wires  of  other 
parties,  and  sell  them  to  be  assembled  npon 
wheel  rims,  making  the  completed  structure 
of  the  patent,  also  immune  from  proeeou- 
tion?" 

We  answer  this  question  in  the  negative. 
The  other  questions  are  not  raised  by  the 
ease  made,  and  hence  are  left  unanswered. 

It  is  BO  ordered. 


COM- 


(232  U.  S.  S79) 

MITCHELL    STORE     BUILDING 

PANY,  Appt., 

V. 

R.  DE  V.  CARROLL,  Trustee  in  Bankrupt- 
cy of  the  Herman  Keck  Manufacturing 
Company,  Bankrupt. 

Bankbuptct  (§  466*)— Appeai/— From  Cir- 
cuit Court  of  Appeals— FiNAii  Decree. 

1.  A  decree  of  a  Federal  circuit  court  of 
appeals,  which  affirmed  an  order  of  a  court 
oz  bankruptcy,  granting  a  temporary  injunc- 
tion against  the  prosecution  in  a  state  court 
of  a  suit  affecting  the  bankrupt  estate,  is 
interlocutory,  and  is  therefore  not  review- 
able under  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  544,  chap.  541,  U.  S. 
Comp.  Stat.  1001,  p.  3418),  §  24a,  providing 
for  appeals  in  controversies  arising  in  bank- 
rupted proceedings  as  in  other  cases,  al- 
though the  case  is  not  one  of  the  class  which 
the  act  of  March  8,  1891  (26  Stat,  at  L. 
826,  chap.  517,  U.  S.  Comp.  Stat.  1901,  p. 
488),  S  6,  makes  final  in  the  circuit  courts 
of  appeak. 

fEd.  Note.— For  other' cases,  nee  Bankruptcy. 
Cent  Dig.  I  916;    Dec.  Dig.  |  4S6.*] 

Bankbuptct  ({  450*)— Appkai/— Pbom  Cib- 

CT7IT   COUBT  OF   APPttAIA 

2.  An  appeal  will  not  lie  to  the  Federal 

Supreme  Court  from  a  decision  of  a  circuit 

court  of  appeals,  made  in  the  exercise  of  its 

jurisdiction  under  the  bankrupt  act  of  July 

1,  1898,  §  24b,  upon  a  petition  to  revise  the 

^oceedings  of  tne  bankruptcy  courts. 

[Ed.  Note^-For  other  cases,  see  Bankraptcy, 
Cent  Dig.  I  916;    Dec.  Dig.  |  4M.*] 

[No.  212.] 

(izgued  January  28,  1014.    Decided  Febru- 
ary 24, 1914. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Southern  Dis- 
trict of  Ohio,  enjoining  the  prosecution  in 
a  state  court  of  a  suit  affecting  a  bankrupt 
•state.  Dismissed  for  want  of  jurisdiction. 
Also  a 

ETITION  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit  to  reriew  the 
■am^  decree.    Denied. 


See  same  case  below,  113  C.  C.  A.  484,  199" 
Fed.  616. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  litnooln  Hftchell  and  Walter 
A.  De  Camp  for  appellant. 

Messrs.  Joseph  8.  Graydon,  Joseph  L, 
Lackner,  and  Lawrence  Maxwell  for  ap- 
pellee. 

*Mr.  Justice  Day  delivered  the  memoran-Jp 
dum  opinion  of  the  court: 

An  involuntary  petition  in  bankruptcy 
was  filed  against  the  Keck  Manufacturing 
Company  on  February  8,  1909,  in  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  Ohio,  and  it  was  later 
adjudicated  a  bankrupt.  Upon  application 
a  receiver  was  appointed  for  the  Duhme 
Jewelry  Company,  an  adjunct  of  the  Keck 
Manufacturing  Company,  all  of  the  stock 
of  the  former  being  owned  by  the  latter 
company,  and  subsequently  the  receiver,  in> 
pursuance  of  an  order  of  the  court,  trans- 
ferred all  the  property  and  assets  of  the 
Duhme  Jewelry  Company  to  the  trustee  of 
the  bankrupt,  by  him  to  be  kept  under 
separate  account. 

The  Mitchell  Store  Building  Company  had 
leased  certain  premises  to  the  Duhme  Jewal- 
ry  Company,  which  on  June  80,  1910,  the 
rent  being  paid  to  that  time,  the  latter 
company  vacated,  although  the  lease  had 
not  yet  expired.  The  Mitchell  Store  Build- 
ing Company  brought  suit  against  the  Duh- 
me Jewelry  Company  in  the  common  pleas 
court  of  Hamilton  county,  Ohio,  to  recover 
under  the  lease,  also  applying  to  the  dis- 
trict court  for  an  order  on  the  trustee  to 
withhold  sufficient  in  amount  of  the  assets 
of  the  Duhme  Jewelry  Company  to  satisfy 
its  claim,  which  was  eventually  refused  by 
the  referee,  and  is  now  before  the  district 
judge  upon  petition  for  review. 

Upon  the  petition  of  the  trustee,  the  Mit- 
chell Store  Building  Company  was  made  a^ 
party  to  the  bankruptcy  proceeding,  in  theoo 
district  court,  and  later  the  trustee*Boughi? 
to  restrain  that  company  from  prosecuting 
its  suit  in  the  state  court.  The  district 
judge  granted  a  temporary  injunction,  and 
upon  appeal  the  circuit  court  of  appeals  af- 
firmed the  order  of  the  district  court. 
There  was  also  a  petition  to  review  the 
order  of  the  district  court,  granting  the 
temporary  injunction,  but  that  was  not 
passed  upon  by  the  circuit  court  of  appeals. 
The  case  was  then  brought  to  this  court  by 
appeal,  the  petition  for  appeal  stating  that 
"this  cause  is  one  in  which  the  United 
States  circuit  court  of  appeals  for  the  sixth 
circuit  has  not  final  jurisdiction,  and  thai 
it  is  a  proper  cause  to  be  reviewed  by  the 
Supreme  Court  of  the  United  States  on 
appeaL** 


•ForeCbi 
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The  juriadietion  of  tbe  appellate  courts 
-of  the  United  States,  including  this  court, 
under  the  bankruptcy  act,  is  regulated  by 
ii  24  and  25  of  that  act.  Under  the  latter 
section  appeals  may  be  taken  in  certain 
cases  from  the  district  court  to  the  circuit 
-court  of  appeals,  and,  under  certain  limi- 
tations, appeals  may  be  allowed  from  the 
latter  court  to  this  court,  from  final  de- 
•eisions  of  the  circuit  court  of  appeals  al- 
lowing  or  rejecting  claims.  This  case  does 
•not  come  within  §  25.  Section  24a  provides 
for  appeals  in  controversies  arising  in  bank- 
ruptcy proceedings,  and  controls  the  present 
•case.  In  such  cases  the  appeal  takes  the 
•course  prescribed  in  the  circuit  court  of 
appeals  act  (26  Stat,  at  L.  826,  828,  chap. 
^17,  U.  6.  Comp.  Stat.  1901,  pp.  488,  649). 
fiee  Hewit  ▼.  Berlin  Maeh.  Works,  194  U. 
-8.  296,  48  L.  ed.  986,  24  Sup.  Ct.  Rep.  690; 
•Goder  ▼.  Arts,  213  U.  8.  223,  63  L.  ed.  772, 
^  Sup.  Ct.  Rep.  436,  16  Ann.  Cas.  1008. 

It  is  undertflJcen  to  sue  out  the  appeal  in 
ifais  case  from  the  circuit  court  of  appeals 
«iider  I  6  of  the  circuit  court  ai  appeals 
•ct,  as  the  petition  for  allowance  of  ap- 
peal shows;  while  the  appeal  to  the  cir- 
enit  court  of  appeals  was  under  I  7  of  that 
Act,  as  amended  (31  Stat.  at.  L.  660,  chap. 
803,  U.  S.  Comp.  Stat.  1901,  p.  661),  pro- 
Tiding  for  an  appeal  fr<Hn  an  interlocutory 
order  of  a  district  or  circuit  court,  grant- 
Sing  an  injunction,  to  the  circuit  court  of 
f  appeals*in  a  cause  in  which  an  appeal  from 
a  final  decree  might  have  been  taken  under 
the  aet.  No  provision  is  made  in  this  sec- 
tion, or  in  any  other,  for  a  further  appeal 
•concerning  such  interlocutory  orders,  to  this 
•oourt. 

Section  6  regulates  appeals  from  the  cir- 
•cuit  court  of  appeals  to  this  court,  provid- 
ing that  cases  not  made  final  by  that  sec- 
tion shall  be  entitled  to  review  in  this 
«ourt.  While  this  case,  taken  to  the  cir- 
cuit court  of  appeals  under  §  7,  is  not  one 
ot  the  class  made  final  in  that  court  by  §  6, 
it  is  well  settled  that  this  court's  jurisdic- 
tion under  §  6  relates  solely  to  final  orders 
of  the  district  court  reviewed  by  the  circuit 
court  of  appeals.  Hie  decree  in  the  dis- 
trict court  being  an  interlocutory  order 
granting  a  temporary  injunction,  and  the 
circuit  court  of  appeals  simply  affirming 
that  order,  it  is  not  a  proper  case  for  ap- 
peal to  this  court.  Kirwan  v.  Murphy,  170 
U.  S.  206,  42  L.  ed.  1009,  18  Sup.  Ct.  Rep. 
692. 

If  this  case  were  treated  as  an  appeal 
from  the  judgment  of  the  circuit  court  of 
appeals  upon  a  petition  to  revise  under 
§  24b  of  the  bankruptcy  act,  this  court 
would  not  entertain  the  appeal.  Holden  v. 
Stratton,  191  U.  S.  116,  48  L.  ed.  116^  24 
6np.  Ct.  Rep.  46. 


It  follows  that  the  appeal  must  be  dis- 
missed. The  petition  for  a  writ  of  oer> 
tiorariy  filed  in  this  causey  is  denied. 


cm  u.  8.  t7D 

ROSA  MARIA  CALAF  Y  FUGURUL  et  aU 

Appts., 

V. 

FEDERICO  CALAF  T   RIVERA. 


BA8TABDB  ({ 13*)— Rbcoonition— BviDSKom 
—Judgment  ob  Solemn  Act. 

1.  The  recognition  of  a  natural  son,  ig- 
nored in  his  father's  will,  can  be  proved  in 
the  Porto  Rico  courts  in  a  suit  to  nuUifv 
the  institution  of  a  universal  heir  by  su<a 
will  only  by  a  judgment,  or  by  an  act  in 
solemn  and  authentic  form. 

[Bd.  Note.~For  other  cftsei.  lee  Ba<Urde,  Cent 
Dig.  II  16,  17 :    Dec  Dig.  I  13.*] 

Courts  (|  387*)  —  Appeal  —  Fboic  Pobto 
Rico  Courts— Review. 

2.  A  rulinff  of  the  Porto  Rico  supreme 
court  that  the  dismissal  of  a  suit  to  es- 
tablish filiation  by  judgment  is  a  bar  to  a 
subsequent  suit  between  the  same  parties  to 
nullify  a  will  which  ignored  the  child  whose 
filiation  was  sought  to  be  established  in  the 
earlier  suit  will  not  be  disturbed  by  the 
Federal  Supreme  Court  on  appeal,  unless 
shown  by  the  clearest  authority  to  be  erro- 
neous. 

[Bd.  Note.~For  other  cases,  see  Courts,  Oent 
Dig.  II  1083-1037 :    Dec.  Dig.  |  S87.*] 

Courts  ({  887*)  —  Appeal  —  From  Pobto 
Rioo  Courts— Review. 

3.  The  Federal  Supreme  Court  will  or- 
dinarily not  disturb  on  appeal  tbe  ruling 
of  the  Porto  Rico  supreme  court  upon  the 
question  whether  there  was  a  final  judgment 
m  a  suit  which  could  be  set  up  as  a  bar  to 
a  later  suit. 

ISd.  Note.— For  other  cases,  see  Courts*  Oent. 
Dig.  H  10tt-10S7 ;   Dec  Dig.  |  887.*] 


[No.  199.] 

Argued  January  26,  1014.    Decided  Febm* 

ary  24,  1914. 

APPEAL  from  the  Supreme  Court  of 
Porto  Rico  to  review  a  decree,  which, 
reversing  a  decree  of  the  District  Court  of 
Arecibo,  dismissed  the  complaint  in  a  suit 
to  nullify  a  will  instituting  a  universal 
heir.    Affirmed. 

See  same  case  below,  17  P.  R.  R.  185. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Manuel  Rodrignez-Serra  and 
Charles  Hartzell  for  appellants. 

Messrs.  Paul  Fuller  and  Frederic  B» 
Coudert  for  appellee. 
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•  *  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  suit  brought  by  the  appellants 
against  the  testamentary  heir  of  Salvator 
Calaf,  seeking  to  have  the  institution  of  the 
defendant  as  heir  declared  void  and  the  in- 
testate succession  of  Salvator  Calaf  opened. 
The  appellants  alleged  that  four  of  them 
were  natural  children  and  the  fifth  the  nat- 
ural grandson  of  Ramon  Calaf,  and  that 
they  were  his  ab- intestate  heirs;  that  Ram- 
on was  born  on  August  31, 1840,  and  died  on 
October  9,  1896,  his  parents  being  Salvador 
Calaf  and  Maria  Antonia  Martinez,  who,  in 
short,  had  legal  capacity  to  marry,  and  that 
Salvador  recognized  Ramon  as  his  natural 
•on;  that  Salvador  died  on  February  11, 
1903,  leaving  a  will  by  which  the  defendant, 
a  natural  son,  was  Instituted  universal  heir 
and  the  plaintiffs  were  ignored.  The  an- 
swer denied  most  of  the  allegations  of  the 
complaint,  and  alleged  that  Maria  Martinez 
was  a  negro  slave;  that  the  plaintiff  had 
brought  a  previous  suit  against  the  defend- 
ant, claiming  one  half  of  the  said  Salva- 
dor's estate  as  his  successor,  which  was 
dismissed  on  demurrer  without  leave  to 
amend;  and  that  the  cause  of  action  was 
prescribed  by  articles  199  and  1840  of  the 
Civil  Code  in  force,  and  1964,  1939,  and  137 
of  the  original  Civil  Code.  The  supreme 
court  of  Porto  Rico  held  that  in  a  suit  to 
nullify  the  institution  of  an  heir  the  recog- 
nition of  Ramon  could  be  proved  only  by 
a  judgment  or  an  act  in  solemn  and  authen- 
tic form,  and  that  there  was  no  such  proof ; 
and  also  that  the  matter  was  rea  judicata 
and  barred.  On  these  grounds  it  ordered 
the  complaint  to  be  dismissed. 

The  former   ground  was   established   by 

this  court  in  Cordova  v.  Folgueraa  y  Rijos, 

227  U.  S.  374,  67  L.  ed.  666,  33  Sup.  Ct. 

^Rep.   860,    in   which   it  was   decided   that 

H  "while,  under  the  laws  of  Toro,  the  acts  of 

•  recognition  alleged,  although  not  amounting 
to  a  solemn  recognition,  may  have  entitled 
a  natural  child  to  sue  for  her  share  of  the 
inheritance,  and  to  prove  the  acts  in  the 
same  suit,  the  Code  requires  a  preliminary 
proceeding  to  prove  those  acts  and  to  de- 
clare their  effect,  and  limits  the  time  with- 
in which  such  proceeding  can  be  brought." 
It  was  added:  "This  hardly  can  be  called 
an  interference  with  vested  rights,  when  a 
reasonable  time  for  bringing  the  prelimi- 
nary proceeding  is  allowed."  The  change 
was  not  a  denial  of  any  rights  previously  ac- 
quired, but  only  a  change  in  the  procedure 
by  which  such  alleged  rights  were  to  be 
proved  (as,  if  disputed,  they  had  to  be 
proved  in  some  proceeding  in  order  to  be 
enjoyed),  with  a  limitation  of  the  time  for 
doinjor  it.  We  hardly  understand  it  to  be 
asserted  that  there  was  any  solemn  act  or 


authentic  instrument  satisfying  the  require- 
ments of  the  Code  for  the  purposes  of  the 
present  suit.  At  all  events,  we  see  no  rea- 
son for  doubting  the  decision  of  the  court 
below  on  this  point.  This  being  so,  the  ap- 
pellant could  not  prove  in  this  action  by 
private  acts  of  Salvador  that  Ramon  was 
his  natural  son,  and  the  supreme  court 
seems  to  be  plainly  right  in  its  intimation 
that  the  time  for  a  proceeding  in  which 
the  filiation  might  be  established  by  such 
acts  has  gone  by.  See  Burnet  v.  Desmornes 
y  Alvarez,  226  U.  S.  145,  67  L.  ed.  159,  3a 
Sup.  Ct.  Rep.  63. 

Another  defense  Is  that  the  same  matter 
has  been  adjudged  between  the  parties. 
The  Civil  Code  in  force,  article  1219,  re- 
quires identity  "between  the  things,  causes^ 
and  persons  of  the  litigants,"  according  to 
the  translation  in  the  record.  It  was  said 
by  the  court  below  that  there  was  identity 
of  things,  because  the  end  of  both  suits  was 
to  share  in  the  inheritance  of  Salvador  Ca* 
laf ;  that  the  cause  of  action  was  the  same; 
that  is,  recognition  of  Ramon  as  a  natural 
son,  asked  for  in  one  case  and  taken  for 
granted  in  the  other;  and  (with  immaterial 
changes)  that  the  persons  were  the  same. 
We  understand  the  Codes  and  the  court  to^ 
assert  a  doctrine  substantially  that  of  ourj; 
own*  law.  The  filiation  decided  against  in* 
the  former  ease  is  a  material  fact  in  this 
one,  and  is  res  judicata  unless  it  is  avoided 
by  distinctions  as  to  which  we  will  say  a 
word. 

In  the  former  suit  the  appellants  alleged 
the  same  descent,  but  instead  of  alleging 
express  and  solemn  recognition  of  Ramon 
by  Salvador  as  his  natural  son,  sought  to 
have  him  declared  such,  and  therefore  en- 
titled to  inherit  one  half  of  Salvador's  es- 
tate. Its  immediate  object  was  to  establish 
filiation  by  a  judgment,  while  the  immedi- 
ate object  here  is  to  nullify  a  will.  The 
theory  put  forward  was  so  far  different^ 
that  unless  the  complaint  in  this  case  had 
been  interpreted  as  alleging  a  recognition 
in  solemn  form,  it  would  have  been  held 
bad  on  its  face.  In  the  former  suit  also 
the  mother  was  alleged  to  have  been  a  slave. 
But  these  differing  allegations  are  simply 
different  means  to  reach  the  same  result, — 
the  possession  by  Ramon  of  the  rights  of  a 
natural  son;  and  the  evidence  offered  in 
this  case  like  the  allegations  in  the  former 
one  was  only  of  private  acts.  In  these  cir- 
cimistances  the  true  principle  has  been  do* 
clared  by  this  court  to  be  that  a  judgment 
or  decree  bars  all  grounds  for  the  relief 
sought.  Northern  P.  R.  Co.  v.  Slaght^  205 
U.  S.  122,  130,  131.  61  L.  ed.  738,  741,  27 
Sup.  Ct.  Rep.  442;  United  States  ▼.  Cali- 
fornia &  O.  Land  Co.  192  U.  S.  365,  358,  48 
L.  ed.  476,  478,  24  Sup.  Ct  Rep.  266.    Tho 
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supreme  court  of  Porto  Rico  baa  applied 
the  principle  here,  and  we  should  require 
the  clearest  authority  before  we  overruled 
an  application  that  seems  to  us  so  obvious- 
ly correct.  It  is  urged  further  that  there 
was  no  final  judgment  in  the  former  case. 
Upon  a  question  of  that  sort  we  follow  the 
local  court  unless  stronger  reasons  against 
it  are  produced  than  can  be  shown  here. 
Tiaco  T.  Forbes,  228  U.  S.  549,  668,  57  h. 
ed.  960,  9«5,  83  Sup.  Ct.  Rep.  585. 
Judgment  affirmed. 


(232  U.  S.  S76) 

VICENTA  MONTOYA  and  the  Unknown 
Heirs  of  Francisco  Montes  Vigil,  De- 
ceased, et  al.,  Appts., 

V. 

CANDIDO  G.  GONZALES  et  al. 

pABTinoN  (§  49*)— Intervention— Pend- 
ency OF  Suit— "Pending." 
1.  A  partition  suit  in  which  a  judgment 
of  partition  has  been  entered  declaring  the 
persons  named  to  be  entitled  to  stated 
fractional  undivided  interests,  and  appoint- 
ing commissioners  to  divide  the  land,  or 
to  report  to  the  court  if  it  cannot  be  divided 
without  prejudice  to  the  owners,  is  still 
pending,  within  the  meaning  of  N.  M.  Comp. 
Laws  1897,  §  3182,  Acts  1907,  chap.  107, 
subsec.  269,  giving  the  right  to  intervene 
"during  the  pendency  of  such  suit,"  where 
the  commissioners  have  reported  that  parti- 
tion cannot  be  made,  and  no  further  action 
by  the  court  has  been  had. 

[Ed.    Note.— For    other    cases,    see    Partition, 
Cent.  Dig.  8S  130-185 ;    Dec  Dig.  8  49.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  C,  pp.  6276-5279;   Yol.  8,  p.  7750.] 


Adverse  Possession  (§§  73,  106*)— Color 
OF  ItoLi— Private  Land  Claim  —  Con-  ' 
nmucnvK  Possession. 
2.  Possession  for  ten  years  under  a  deed 

J  purporting  to  convey  a  fee  simple  of  any 
ands  which  have  been  granted  by  Spain, 
Mexico,  or  the  United  States,  gives  a  title  in 
fee  simple,  under  N.  M.  Comp.  Laws  1865, ' 
chap.  73,  §  1,  Comp.  Laws  1897,  §  2937,  as 
eonstnied  by  the  New  Mexico  courts,  to  the 
quantity  of  land  specified  in  the  deed,  if, 
during  the  ten  years,  no  claim  by  suit  in 
law  or  equity,  effectually  prosecuted,  shall 
have  been  set  up. 

[Bd.  Note.~For  other  cases,  see  Adverse  Pos- 
session, Cent.  Die.  §S  435-442,  604-628;  Dec  Dig. 
|§  73,  106.*] 

Adverse  Possession  (|  103*)~Con8Truc- 
TivE  Possession  of  True  Owner. 
8.  The  heirs  of  the  original  grantee  in  the 
Alameda  land  grant  cannot  claim  the  bene- 
fit, so  far  as  they  are  not  actually  excluded 
from  the  land  by  adverse  claimants,  of  the 

? revisions  of  N.  M.  Comp.  Laws  1865,  chap. 
3,  §  I,  Comp.  Laws  1897,  §  2937,  under 
which  possession  for  ten  years  under  a  deed 

Eurporting  to  convey  a  fee  simple  of  any 
mds  which  have  been  granted  by  Spain, 
Mexico,  or  the  United  States,  gives  a  title 
in  fee  to  the  quantity  of  land  specified  in 
the  deed,  if,  during  the  ten  years,  no  claim 
by  a  suit  in  law  or  equity,  effectually  prose- 
cuted, shall  have  been  set  up. 

ri«d.  Note.— For  other  cases,  see  Adverse  Pos- 
Msalon,  Cent.  Dig.  SI  590-594 ;    Dec.  Dig.  S  103.*] 


Advebsx  Possession  (§  8*)— Constitution- 
al Law  (I  808*)^DuE  Process  of  Law — 
Presoriftion. 

4.  The  heirs  of  the  'ofigizial  grantee  in  the 
Alameda  land  grant  are  not  deprived  of 
their  property  without  due  process  of  law, 
contrary  to  the  Federal  Constitution,  by  N. 
M.  Comp.  Laws  1865,  chap.  73,  §  1,  Comp. 
Laws  1897,  §  2937,  under  which  ten  years' 
possession  by  a  disseisor  of  a  strip  of  such 
grant  lying  between  the  Rio  Grande  and 
the  foothills  to  the  west,  under  a  deed  pur- 
porting to  convey  the  land  from  the  river 
westward  to  the  ridge  of  Rio  Puerco,  gives 
title  to  the  whole. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  it  1-5;  Dec.  Dig.  8  3;*  Con- 
stitutional Law,  Cent.  Dig.  1 925 ;    Dec.  Dig.  |  308.*] 

Constitutional  Law  (8  249*)— Equal  Pro- 
tection OF  THE  Laws— Prescription. 

5.  The   equal  protection   of   the   laws   is 

not   denied    by   confining   to   Spanish   and 

Mexican   grants    the    provision    of    N.    M. 

Comp.   Laws    1865,   chap.   73,    §    1,   Comp. 

Laws  1897,  §  2937,  under  which  ten  years' 

possession  of  land  under  a  deed  purporting 

to  convey  a  fee  simple  gives  title  in  fee 

to  the   quantity  of   land   specified   in   the 

deed  if,  during  the  ten  years,  no  claim  by 

suit  in  law  or  equity,  effectually  prosecuted^ 

shall  have  been  set  up. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  |  710 :   Dec.  Dig.  i  249.«j 


[No.  204.] 

Argued  January  27,  1914.     Decided  Febru* 

ary    24,    1914. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
decree  which  affirmed  in  part  and  reversed 
in  part  a  decree  of  the  District  Court  for 
Bernalillo  County,  in  that  territory,  in 
favor  of  interveners  in  a  partition  suit. 
Affirmed. 

See  same  case  below,  16  N.  M.  349,  120 
Pac.  676. 

The  facts  sre  stated  In  the  opinion. 

Mr.  Alonzo  B.  McMillen  for  appellants. 

Messrs.  George  S.  Klock  and  Neill  B. 
Field  for  appellees. 


9 


Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 

This  action  was  begun  on  June  12,  1900» 
for  the  partition,  among  the  remote 
heirs  of  Juan  Gonzales,  of  the  Alameda 
land  grant,  a  Spanish  grant  of  land  in  New 
Mexico,  confirmed  as  perfect  by  the  court 
of  private  land  claims  of  the  United  States. 
On  June  17,  1907,  a  judgment  of  partition 
was  entered,  declaring  the  persons  named 
to  be  entitled  to  stated  fractional  undivid- 
ed interests,  and  appointing  commissioners 
to  divide  the  land,  or  to  report  to  the  court 
if  it  could  not  be  divided  without  pre- 
judice to  the  owners.  On  July  3,  1907,  the 
commissioners  reported  that  partition  could 


*For  other  cases  Fee  same  topic  &  }  numukk   o  Di^c.  u  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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•ot  b«  mada^  and  before  further  aetion  of 
the  oourty  on  July  20,  1907,  the  appelleei 
asked  leave  to  intervene  in  order  to  assert 
adverse  interests.  The  application  was 
allowed  on  November  20,  1907,  and  the 
questions  now  before  this  court  arise  between 
these  interveners  and  heirs  of  Gonzales. 
By  way  of  parenthesis  we  will  dispose  of 
«  preliminary  objection  at  this  point.  It 
was  argued  that  the  decree  of  partition 
was  a  final  decree  and  that  the  interven- 
tion came  too  late;  but  apart  from  the  often- 
atated  disposition  of  this  court  to  leave 
-decisions  upon  matters  of  local  procedure 
undisturbed  (Tiaco  v.  Forbes,  228  U.  S. 
640,  568,  67  L.  ed.  960,  966,  88  Sup.  Ct 
Bep.  686 ) ,  the  right  to  intervene  was  given 
by  statute  "during  the  pendency  of  such 
suit,"  and  the  decision  that  the  suit  still 
was  pending  was  right.  N.  M.  Comp.  Laws, 
1897,  i  3182,  Acts  of  1907,  chap.  107,  sub- 
sec.  269.  See  further  Clark  v.  Roller,  190 
U.  S.  641,  646,  60  L.  ed.  300,  802,  26  Sup. 
Ci.  Bep.  141. 

The  main  questions  concern  the  merits 
of  the  case.  The  greater  part  of  the  Ala- 
meda grant,  it  is  found,  has  been  occupied 
in  strips,  from  beyond  the  memory  of  men 
now  living.  The  interveners  claim  such 
strips,  most  of  them  but  a  few  yards  wide, 
but  extending,  as  they  say,  from  the  Rio 
^Grande  westward  to  the  Ceja  or  ridge  of 
^Bio  Puerco, — a  distance  of  some  16  miles. 
"•  They  have* no  documentary  evidence  of  a 
title  derived  from  Juan  Gonzales,  but  they 
and  their  predecessors  in  title  have  occupied 
the  bottom  lands  between  the  Bio  Grande 
and  the  foothills  to  the  west  for  more 
than  ten  years  under  deeds  purporting 
to  convey  a  fee  simple  in  the  respective 
strips  to  the  ridge  of  Bio  Puerco.  The 
eastern  part  has  been  fenced,  cultivated, 
and  built  upon;  but  from  the  foothills  to 
the  Ceja  of  Bio  Puerco  the  land  is 
unfcnced,  and  by  a  general  custom  has 
been  used  mainly  for  the  grazing  of  cattle 
by  the  interveners  and  others  claiming 
ownership  in  the  grant.  The  title  to  this 
last-mentioned  land  alone  is  in  question 
now,  and  it  will  be  seen  that  if  the  inter- 
veners have  the  title  they  claim,  it  must 
have  been  gained  by  the  lapse  of  time 
during  which  they  have  held  what  they 
have  held  under  the  above-mentioned  deeds. 
The  judgment  was  in  their  favor  in  the 
courts  below.  10  N.  M.  349,  120  Pac.  676. 
The  title  of  the  interveners  does  not  de- 
pend upon  the  ordinary  statute  of  limita- 
tions, and  some  considerations  that  might 
be  relevant  under  that  statute  are  not 
relevant  here.  The  title  rests  upon  a  pecu- 
liar statute  that  has  been  in  force  un- 
changed in  any  particular  affecting  this 
ease,  it  is  said,  since  1868.    Comp.  Laws. 


1866,  chap.  73,  §  1,  Comp.  Laws  1897,  § 
2937.  By  this  act,  possession  for  ten  years, 
under  a  deed  purporting  to  convey  a  fee 
pimple,  of  any  lands  which  have  been 
granted  by  Spain,  Mexico,  or  the  United 
States,  gives  a  title  in  fee  to  the  quantity 
of  land  specified  in  the  deed,  if,  during  the 
ten  years,  no  claim  by  suit  in  law  or  equity, 
effectually  prosecuted,  shall  have  been  set 
ap.  We  state  the  statute  according  to  its 
construction  by  the  court  below,  with 
which,  again,  we  should  be  slow  to  inter- 
fere (Gray  v.  Taylor,  227  U.  8.  61,  67,  67 
L.  ed.  418,  416,  33  Sup.  Ct.  Bep.  199),  and 
which  also  seems  plainly  right.  The  inter- 
veners, therefore,  brought  precisely  within 
the  words  of  the  act,  and  we  think  it  un- 
necessary to  spend  time  on  the  suggestion  qq 
that  the  appellants  equally  are  within  it,^ 
and^therefore,  on  the  principle  of  cases  such* 
as  Hunnicutt  v.  Peyton,  102  U.  S.  333,  26 
L.  ed.  113,  are  entitled  to  prevail  on  the 
strength  of  their  older  title  so  far  as  they 
were  not  actually  excluded  from  the  land. 
The  purpose  of  tlie  act  is  to  ripen  disseisin 
into  title  according  to  the  deed  under  which 
the  disseisor  holds,  and  it  is  especially 
directed  against  ancient  claims  such  as  the 
appellants  set  up. 

It  only  remains  to  consider  whether 
there  is  anything  in  the  Constitution  of  the 
United  States  to  prevent  the  statute  from 
doing  its  work.  We  limit  our  inquiry  to 
its  operation  in  the  present  case,  and  do 
not  speculate  as  to  whether  other  cases 
could  be  put  in  which  the  letter  of  some 
parts  of  the  law  could  not  be  sustained. 
As  applied  to  the  interveners,  the  statute 
simply  enacts  that  possession  for  ten  years 
of  the  front  and  cultivable  portion  of  a 
strip  under  a  deed  carrying  the  whole  of 
it  back  to  the  ridge  of  the  Puerco  shall 
give  title  to  the  whole.  We  can  see  no 
taking  of  property  without  due  process  of 
law  in  this.  A  statute  of  limitation  may 
give  title.  Tolteo  Baneh  Co.  v.  Cook,  191 
U.  S.  632,  48  L.  ed.  291,  24  Sup.  Ct.  Bep. 
166;  Davis  v.  Mills,  194  U.  S.  461,  456, 
457,  48  L.  ed.  1067,  1071,  1072,  24  Sup.  Ct. 
Bep.  692;  United  States  v.  Chandler-Dun- 
bar  Water  Power  Co.  209  U.  8.  447,  62  L. 
ed.  881,  28  Sup.  Ct.  Bep.  579.  The  dis- 
seisee has  notice  of  the  law  and  of  the 
fact  that  he  is  dispossessed,  and  that  a 
deed  to  the  disseisor  may  purport  to  con- 
vey more  than  is  fenced  in.  If  he  chooses 
to  wait  ten  years  without  bringing  suit^ 
he  is  not  in  a  position  to  complain  of  the 
consequences, — at  least,  not  when,  as  in 
the  present  case,  the  deeds  do  not  pur- 
port to  convey  more  than  a  reasonable 
man  probably  would  have  anticipated.  See 
Soper  V.  Lawrence  Bros.  Co.  201  U.  S.  369, 
367,  368,  50  L.  ed.  788,  790,  791,  26  Sup. 
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Ct  Rep.  473.  For  we  should  eonjaetare,  If 
it  were  material,  that  in  this  case  the 
deeds  under  which  the  interveners  held 
were  in  a  form  that  was  usual  and  expected 
in  that  place. 

The   statute    does    not    deny   the   equal 

protection  of  the  laws,  even  if  it  should  be 

confined  to  Spanish   and  Mexican  grants. 

^For  there  very  well  may  have  been  grounds 

•for* the   discrimination   in    the  history  of 

tnose  grants   and   the  greater  probability 

of  an  attempt  to  revive  stale  claims,  as 

is  explained  by  the  supreme  court  of  New 

Mexico.    There  is  no  other  matter  that  we 

think  proper  for  reconsideration  here. 

Judgment  affirmed. 


(at  U.  8.  MO) 

LEROY  FIBRE  COMPANY, 

V. 

CHICAGO,   MILWAUKEE,   ft   ST.   PAUL 
RAILWAY   COMPANY. 

Railroads  (§  484*)— Fires— Qdestiow  fob 

JUBT— CONTRIBUTOBT    NeOIJOENCB. 

1.  No  question  for  the  Jury  as  to  whether 
the  owner  of  flax  straw  which  he  lawfully 
stored  on  his  own  premises,  and  which  was 
destroyed  by  fire  caused  by  the  negligent 
operation  oi  a  railway  locomotive,  was  him- 
self negligent,  is  presented  by  evidence  that 
the  railway  company  preceded  the  owner 
in  the  establishment  <d  its  business,  that 
the  property  was  inflammable  in  character, 
and  that  it  was  stored  near  the  railway 
ri|^t  of  way  and  track. 

rCd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S9  1740-174S ;   Dec.  Die  I  484.*] 

Railroads  ({  461*)  —  Nbolioent  Opbba- 

TION   —   FiBES  —  CONTBIBUTOBT    NEGLI- 
OENGK. 

2.  An  owner  who  lawfully  stores  his 
property  on  his  own  premises  adjacent  to 
a  railway  right  of  way  and  track  is  not 
held  to  the  exercise  of  reasonable  care  to 
protect  it  from  fire  set  by  negligence  of  the 
railway  company,  and  not  resulting  from 
unavoidable  accident,  or  the  reasonable 
careful  conduct  of  its  business. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1682 ;   Dec.  Dig.  |  461.*] 

Railroads  (§  461*)  —  Negligent  Opbba- 

TION   —   FiBBS   —  Ck>NTBIBUT0BT   NBQU- 
QBNCB. 

8.  The  owner  of  property  lawfully  stored 
on  private  premises  adjacent  to  a  railway 
right  of  way  and  track  discharges  his  full 
legal  duty  for  its  protection  against  fire 
set  by  the  railway  company's  locomotives 
if  he  exercises  that  care  which  a  reasonably 
prudent  man  would  exercise  under  like  cir- 
cumstances to  protect  it  from  the  dangers 
incident  to  the  operation  of  a  railway  eon- 
ducted  with  reasonable  care. 

[Bd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  S  16S2  ;    Dec.  Dig.  §  461.*] 

[No.  175.] 

Submitted  January  10.  1014.    Decided  Feb- 

niary  24,  1914. 


ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit,  presenting  questions  as 
to  the  contributory  negligence  of  the  owner 
of  property  stored  near  a  railway  right  of 
way  which  was  destroyed  by  fire  caused  by 
the  negligent  operation  of  a  locomotive.^ 
Answered  by  holding  that  there  is  no  room- 
for  the  application  of  the  doctrine  of  con-- 
tributory  negligence. 

Statement  by  Mr.  Justice  McKenna: 
The  following  questions  are  certified: 
*'l.  In  an  action  at  law  by  the  owner  of 
a  natural  product  of  the  soil,  such  as  flax 
straw,  which  he  lawfully  stored  on  his  own* 
premises,  and  which  was  destroyed  by  fire 
caused  by  the  negligent  operation  of  a  loco- 
motive engine,  to  recover  the  value  thereof 
from  the  railroad  company  operating  the 
engine,  is  it  a  question  for  the  jury  whether 
the  owner  was  also  negligent,  without  other ^ 
evidence  than* that  the  railroad  company!^ 
preceded  the  owner  in  the  establishment  <^ 
its  business,  that  the  property  was  inflam- 
mable in  character,  and  that  it  was  stored 
near  the  railroad  right  of  way  and  track? 
"2.  Is  it  a  question  for  the  jury  whether 
an  owner  who  lawfully  stores  his  property 
on  his  own  premises  adjacent  to  a  railroad 
right  of  way  and  track  is  held  to  the  exer- 
cise of  reasonable  care  to  protect  it  from 
fire  set  by  the  negligence  of  the  railroad 
company,  and  not  resulting  from  unavoid- 
able accident  or  the  reasonably  careful  emu- 
duct  of  its  business? 

"3.  As  respects  liability  for  the  destruc- 
tion by  fire  of  property  lawfully  held  on 
private  premises  adjacent  to  a  railroad 
right  of  way  and  track,  does  the  owner  dis- 
charge his  full  legal  duty  for  its  protection 
if  he  exercises  that  care  which  a  reason- 
ably prudent  man  would  exercise  under 
like  circumstances  to  protect  it  from  the 
dangers  incident  to  the  operation  of  the 
railroad,  conducted  with  reasonable  care?" 
The  LeRoy  Fibre  Company,  plaintiflT  in 
error  (we  will  refer  to  it  as  plaintiff), 
brought  an  action  against  defendant  in  er- 
ror (referred  to  herein  as  defendant)  in 
a  state  court  of  Minnesota  to  recover  the 
value  of  certain  flax  straw  alleged  to  have 
been  negligently  burned  and  destroyed  by 
defendant.  The  cause  was  removed  to  the 
circuit  court  for  the  district  of  Minnesota^ 
where  it  was  tried.  One  of  the  grounds  of 
negligence  set  forth  was  that  a  locomotive 
engine  of  defendant,  while  passing  the 
premises  of  plaintiff,  was  so  negligently 
managed  and  operated  by  defendant's  em- 
ployees that  it  emitted  and  threw  sparks 
and  coals  of  unusual  size  upon  the  stacks 
I  of  flax  straw,  and  thereby  set  firs  to  and 
destn^ed  them. 


•For  other  cases  see  same  topic  A  I  numbbr  to  Dec.  A  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 
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The  eridenee  at  the  trial  showed  the  fol- 
lowing without  dispute: 

'*Some  years  after  defendant  had  con- 
^^  structed  and  commenced  operating  its  line 
2  of  railroad  through  Grand  Meadow,  Min- 

*  neeota,  the  plaintiff  established  at^that  vil- 
lage a  factory  for  the  manufacture  of  tow 
from  flax  straw.  The  plaintiff  had  adja- 
cent to  its  factory  premises,  a  tract  of 
ground  abutting  upon  the  railroad  right 
of  way  and  approximately  250  by  400  feet 
in  dimension,  upon  which  it  stored  flax 
straw  it  purchased  for  use  in  its  manufac- 
turing business.  There  were  about  230 
stacks,  arranged  in  two  rows,  parallel  with 
the  right  of  way.  Each  stack  contained 
from  3  to  3}  tons  of  straw.  The  distance 
from  the  center  of  the  railroad  track  to 
the  fence  along  the  line  of  the  right  of  way 
was  50  feet,  from  the  fence  to  the  nearest 
row  of  stacks,  20  or  25  feet,  and  from  the 
fence  to  the  second  row  of  stacks,  about  35 
feet.  A  wagon  road  ran  between  the  fence 
and  the  first  row.  On  April  2,  1007,  during 
a  high  wind,  a  fire  started  upon  one  of  the 
stacks  in  the  second  row,  and  as  a  result 
all  were  consumed.  The  fire  did  not  reach 
the  stack  through  the  intervening  growth 
or  refuse,  but  first  appeared  on  the  side  of 
the  stack  above  the  ground.  The  fiax  straw 
was  inflammable  in  character.  It  was  easily 
ignited  and  easily  burned. 

"There  was  substantial  evidence  at  the 
trial  tending  to  show  that  the  fire  was 
started  by  a  locomotive  engine  of  defendant 
which  had  just  passed,  and  that  through 
the  negligent  operation  of  defendant's  em- 
ployees in  charge,  it  emitted  large  quan- 
tities of  sparks  and  live  cinders,  which  were 
carried  to  the  straw  stack  by  a  high  wind 
then  prevailing.  It  was  contended  at  the 
trial  by  defendant,  that  plaintiff  itself  was 
negligent,  and  that  its  negligence  contrib- 
uted to  the  destruction  of  its  property. 
There  was  no  evidence  that  plaintiff  was 
negligent  save  that  it  had  placed  its  prop- 
erty of  an  inflammable  character  upon  its 
own  premises  so  near  the  railroad  tracks, 
that  is  to  say,  the  flrst  row  of  stacks,  70 
or  75  feet,  and  the  second  row,  in  which 
the  fire  started,  about  85  feet  from  the  cen- 
ter of  the  railroad  track.  In  other  words, 
^the  character  of  the  property  and  its  prox- 

•  imity  to  an  operated  railroad,  for  which 
plaintiff  was  responsible,  was  the  sole  evi- 
dence of  plaintiff's  contributory  negligence. 

"The  trial  court  charged  the  jury  that 
though  the  destruction  of  the  straw  was 
caused  by  defendant's  negligence,  yet  if  the 
plaintiff,  in  placing  and  maintaining  two 
rows  of  stacks  of  flax  straw  within  a  hun- 
dred feet  of  the  center  line  of  the  railroad, 
failed  to  exercise  that  ordinary  care  to  avoid 
danger  of  firing  Its  straw  from  sparks  fr<»n 


ftPg^nf  passing  on  the  railroad  that  a  per- 
son of  ordinary  prudence  would  have  exer- 
eised,  under  like  circumstances^  and  that  the 
failure  contributed  to  cause  the  accident, 
the  plaintiff  could  not  recover.  The  trial 
court  also  submitted  two  questions  to  the 
jury,  as  follows : 

"1.  Did  the  Fibre  Company,  in  placing 
and  keeping  two  rows  of  flax  straw  within 
100  feet  of  the  center  line  of  the  railroad, 
fail  to  use  the  ears  to  avoid  danger  to  its 
straw  from  sparks  of  fire  from  engines 
operating  on  that  railroad,  that  a  person 
of  ordinary  prudence  would  have  used  un- 
der like  circumstances?  2.  Did  the  engi- 
neer McDonald  fail  to  use  that  degree  of 
care  to  prevent  sparks  from  his  engine  from 
firing  the  stacks  as  he  passed  them,  on 
April  2,  1907,  that  a  person  of  ordinary 
prudence  would  have  used  under  like  eir- 
cumstancesT 

"The  jury  answered  both  questions  in  tht 
affirmative  and  found  a  general  verdict  for 
the  defendant.  Judgment  was  accordingly 
entered  for  defendant.  The  plaintiff  duly 
saved  exceptions  to  the  charge  of  the  court 
regarding  its  contributory  negligence  and 
to  the  submission  of  the  first  question  to 
the  jury,  and  has  assigned  the  action  of  the 
court  as  error." 

Messrs.  John  F.  Fltzpatrick»  Edward 
P.  Sanborn,  and  F.  M.  Catlin  for  the  Ls 
Roy  Fibre  Company. 

Messrs.  H.  H.  Field  and  M.  B.  Webber 
for  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company. 

*  Mr.  Justice  McKenna  delivered  the  opin** 
ion  of  the  court: 

The  questions  certified  present  two  facts 
—  (1)   The  negligence  of  the  railroad  was 
the  immediate  cause  of  the  destruction  of 
the  property.     (2)  The  property  was  placedS 
^y  its  owner  near  the  right  of  way  of  the? 
railroad,  but  on  the  owner's  own  land. 

The  query  is  made  in  the  first  two  ques- 
tions whether  the  latter  fact  constituted 
evidence  of  negligence  of  the  owner,  to  be 
submitted  to  the  jury.  It  will  be  observed, 
the  use  of  the  land  was  of  itself  a  proper 
use, — it  did  not  interfere  with  nor  embarrass 
the  rightful  operation  of  the  railroad.  It 
is  manifest,  therefore,  the  questions  cer- 
tified, including  the  third  question,  are  but 
phases  of  the  broader  one,  whether  one  is 
limited  in  the  use  of  one's  property  by  its 
proximity  to  a  railroad;  or,  to  limit  the 
proposition  to  the  case  under  review,  wheth- 
er one  is  subject  in  its  use  to  the  careless 
as  well  as  to  the  careful  operation  of  the 
road.  We  might  not  doubt  that  an  imme- 
diate answer  in  the  negative  should  be  given 
if  it  were  not  for  the  hesitation  of  the  cir- 
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euit  court  of  appeals,  evinced  by  its  ques- 
tions, and  the  decisions  of  some  courts  in 
the  affirmative.  That  one's  uses  of  his 
property  may  be  subject  to  the  servitude  of 
the  wrongful  use  by  another  of  his  prop- 
erty seems  an  anomaly.  It  upsets  the  pre- 
sumptions of  law,  and  takes  from  him  the 
assumption,  and  the  freedom  which  comes 
from  the  assumption,  that  the  other  will 
obey  the  law,  not  violate  it.  It  easts  upon 
him  the  duty  of  not  only  using  his  own 
property  so  as  not  to  injure  another,  but 
80  to  use  his  own  property  that  it  may  not 
be  injured  by  the  wrongs  of  another.  How 
far  can  this  subjection  be  carried?  Or,  con- 
fining the  question  to  railroads,  what  limits 
-shall  be  put  upon  their  immunity  from  the 
result  of  their  wrongful  operation?  In  the 
case  at  bar,  the  property  destroyed  is  de- 
scribed as  inflammable,  but  there  are  de- 
grees of  that  quality;  and  how  wrongful 
must  be  the  operation?  In  this  case,  large 
quantities  of  sparks  and  "live  cinders"  were 
emitted  from  the  passing  engine.  Houses 
may  be  said  to  be  inflammable,  and  may  be, 
as  they  have  been,  set  on  fire  by  sparks 
^and  cinders  from  defective  or  carelessly 
^handled  locomotives.  Are  they  to  be  sub- 
*  ject  as  well  as^stacks  of  flax  straw,  to  such 
lawless  operation?  And  is  the  use  of  farms 
also,  the  cultivation  of  which  the  building 
of  the  railroad  has  preceded?  Or  is  that 
a  use  which  the  railroad  must  have  antici- 
pated, and  to  which  it  hence  owes  a  duty, 
which  it  does  not  owe  to  other  uses?  And 
why?  The  question  is  especially  pertinent 
and  immediately  shows  that  the  rights  of 
one  man  in  the  use  of  his  property  cannot 
be  limited  by  the  wrongs  of  another.  The 
doctrine  of  contributory  negligence  is  en- 
tirely out  of  place.  Depart  from  the  simple 
requirement  of  the  law,  that  everyone  must 
nse  his  property  so  as  not  to  injure  others, 
and  you  pass  to  reflncments  and  confusing 
considerations.  There  is  no  embarrassment 
in  the  principle  even  to  the  operation  of  a 
railroad.  Such  operation  is  a  legitimate 
use  of  property;  other  property  in  its  vicin- 
ity may  sufTer  inconveniences  and  be  sub- 
ject to  risks  by  it,  but  a  risk  from  wrongful 
operation  is  not  one  of  them. 

The  legal  conception  of  property  is  of 
rights.  When  you  attempt  to  limit  them 
by  wrongs,  you  venture  a  solecism.  If  you 
declare  a  right  is  subject  to  a  wrong,  you 
confound  the  meaning  of  both.  It  is  diffi- 
cult to  deal  with  the  opposing  contention. 
There  are  some  principles  that  have 
axiomatic  character.  The  tangibility  of 
property  is  in  its  uses,  and  that  the  uses 
by  one  owner  of  his  property  may  be  limit- 
ed by  the  wrongful  use  of  another  owner  of 
bis  is  a  contradiction.  But  let  us  pass  from 
principle  to  authority. 
34  S.  C— 27 


Grand  Trunk  R.  Co.  v.  Richardson,  91 
U.  S.  454,  23  L.  ed.  356,  was  an  action  for 
damages  for  the  destruction  of  a  sawmill, 
lumber  shed,  and  other  buildings  and  manu- 
factured lumber,  by  fire  communicated  by  a 
locomotive  engine  of  a  railroad.  Some  of 
the  buildings  were  erected  in  part  on  the 
company's  land  near  its  track,  and  the  rail- 
road company  requested  the  court  to  charge 
the  jury  that  the  erection  of  the  buildings 
or  the  storing  of  lumber  so  near  the  com-^ 
pany's  track,  as  the  evidence  showed,  wasg 
an* improvident  or  careless  act,  and  that  if* 
such  location  contributed  in  any  degree  to 
the  loss  which  ensued,  then  the  plaintiffs 
could  not  recover,  even  though  the  fire  was 
communicated  by  the  railroad  company's 
locomotive.  The  court  refused  the  request 
and  its  action  was  sustained.  Mr.  Justice 
Strong,  speaking  for  the  court,  said :  "Such 
a  location,  if  there  was  a  license  [for  it,  it 
not  then  being  a  trespass],  was  a  lawful 
use  of  its  property  by  the  plaintiffs;  and 
they  did  not  lose  their  right  to  compensa- 
tion for  its  loss  occasioned  by  the  negli- 
gence of  the  defendant.  Cook  v.  Champlain 
Transp.  Co.  1  Denio,  01;  Fero  v.  Buffalo  & 
State  Line  R.  Co.  22  N.  Y.  215,  78  Am.  Dee. 
178." 

In  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  ▼.  South 
Fork  Coal  Co.  1  L.R.A.(N.S.)  633,  71  C.  C. 
A.  316,  139  Fed.  530,  there  was  the  destruc- 
tion of  lumber  placed  on  the  railroad's  right 
of  way  by  permission  of  the  railroad.  It 
was  destroyed  by  fire  occurring  through 
the  negligent  operation  of  the  railroad's 
trains.  Contributory  negligence  was  urged 
against  the  right  of  recovery.  The  court 
(circuit  court  of  appeals  for  the  sixth 
circuit),  commenting  on  the  cases  cited  by 
the  railroad,  said:  "But  in  so  far  as  the 
opinions  go  upon  the  theory  that  a  plaintiff 
must  lose  his  right  of  compensation  for  the 
negligent  destruction  of  his  own  property, 
situated  upon  his  own  premises,  because  he 
had  exposed  it  to  dangers  which  could  come 
to  it  only  through  the  negligence  of  the 
railroad  company,  they  do  not  meet  our  ap- 
proval." 

After  citing  cases,  the  court  continued: 
"The  rights  of  persons  to  the  use  and  en- 
joyment of  their  own  property  are  held 
upon  no  such  tenure  as  this.  The  principle 
would  forbid  the  use  of  property  for  many 
purposes  if  in  such  proximity  to  a  railroad 
track  as  to  expose  it  to  dangers  attributable 
to  the  negligent  management  of  its  busi- 
ness." Other  cases  might  be  adduced. 
They  are  cited  in  Thompson  on  Negligence, 
§  2314,  and  Shearman  and  Redfleld  on  Neg- 
ligence, §  680,  for  the  principle  that  an 
owner  of  property  is  not  limited  in  the  usesio 
of  his  property  by  its*proximity  to  a  rail-* 
road,  or  subject  to  other  risks  than  those 
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which  come  from  the  careful  operation  of 
the  road  or  unayoidable  accident. 

The  first  and  second  questions  we  answer 
in  the  negative^  and  the  third  question  in 
the  affirmative. 

So  ordered. 

Mr.  Justiee  Holmefl,  partially  concur- 
ring: 

The  first  two  questions  concern  a  stand- 
ard of  conduct,  and  therefore  that  which, 
in  its  nature  and  in  theory,  is  a  question 
of  law.  In  this,  I  gather,  we  all  agree, 
although  the  proposition  often  is  forgotten 
or  denied.  But  while  the  standard  is  ex- 
ternal to  the  judgment  of  the  party  con- 
cerned, and  must  be  known  and  conformed 
to  by  him  at  his  peril  (The  Qermanic 
[Oceanic  Steam  Nav.  Co.  v.  Aitken]  196  U. 
6.  689,  696,  49  L.  ed.  610,  613,  26  Sup.  Ct. 
Rep.  317 ) ,  courts,  by  a  practice  that  seems  at 
first  sight  an  abdication  of  their  function 
where  it  is  most  needed,  but  that  I  dare  say 
is  justified  by  good  sense,  in  nice  cases  leaye 
the  standard  to  the  jury  as  well  as  the 
facts.  In  the  questions  before  us,  however, 
the  elements  supposed  are  few  and  frequent- 
ly recurring,  so  that  but  for  what  I  have 
to  say  I  should  be  very  content  to  find  that 
we  were  able  to  lay  down  the  proper  rule 
without  a  jury's  aid.  Furthermore,  with 
regard  to  what  that  rule  should  be,  I  agree, 
for  the  purposes  of  argument,  that  as  a 
general  proposition  people  are  entitled  to 
assume  that  their  neighbors  will  conform 
to  the  law;  that  a  negligent  tort  is  unlaw- 
ful in  as  full  a  sense  as  a  malicious  one, 
and  therefore  that  they  are  entitled  to  as- 
sume that  their  neighbors  will  not  be  negli- 
gent. 

Nevertheless,  I  am  not  prepared  to  an- 
swer the  first  question.  No,  if  it  is  to  be 
answered   at  all.     We  are  bound  to  con- 
sider that  at  a  trial  the  case  would  be  pre- 
sented   with    more    facts, — ^that    this    case 
was  presented  with  at  least  one  more  fact 
w  bearing  upon  the  right  to  recover, — I  mean 
^the  distance.    If  a  man  stacked  his  flax  so 
*  near  to  a  railroad*  that  it  obviously  was 
likely  to  be  set  fire  to  by  a  well-managed 
train,  I  should  say  that  he  could  not  throw 
the  loss  upon  the  railroad  by  the  oscillating 
result  of  an  inquiry  by  the  jury  whether 
the  road  had  used  due  care.    I  should  sav 

• 

that,  although  of  course  he  had  a  right  to 
put  his  flax  where  he  liked  upon  his  own 
land,  the  liabiHtv  of  the  railroad  for  a  fire 
was  absolutely  conditioned  upon  the  stacks 
being  at  a  reasonably  safe  distance  from 
the  train.  I  take  it  that  probably  many, 
certainly  some,  rules  of  law  based  on  less 
than  universal  considerations  are  made 
absolute  and  universal  in  order  to  limit 
those  oTer-refined  speculations  that  we  all 


deprecate,  especially  where  such  rules  are 
based  upon  or  affect  the  continuous  p!iysical 
relations  of  material  things.  The  right 
that  is  given  to  inflict  various  inconveni- 
ences upon  neighboring  lands  by  building 
or  digging  Is  given,  I  presume,  because  of 
the  public  interest  in  making  improvement 
free,  yet  it  generally  is  made  absolute  by 
the  common  law.  It  is  not  thought  worth 
while  to  let  the  right  to  build  or  maintain 
a  barn  depend  upon  the  speculations  of  a 
jury  as  to  motives.  A  defect  in  the  high- 
way, declared  a  defect  in  the  interest  of 
the  least  competent  travelers  that  can  travel 
unattended  without  taking  legal  risks,  or 
in  the  interest  of  the  average  man,  I  sup- 
pose to  be  a  defect  as  to  alL  And  as  in  this 
case  the  distinction  between  the  inevitable 
and  the  negligent  escape  of  sparks  is  one 
of  the  most  refined  in  the  world,  I  think  that 
I  must  be  right  so  far,  as  to  the  law  in 
the  case  supposed. 

If  I  am  right  so  far,  a  very  important 
element  in  determining  the  right  to  recover 
is  whether  the  plaintiff's  flax  was  so  near 
to  the  track  as  to  be  in  danger  from  even  a 
prudently  managed  engine.  Here  certainly, 
except  in  a  clear  case,  we  should  call  in  the 
jury.  I  do  not  suppose  that  anyone  would 
call  it  prudent  to  stack  flax  within  6  feet 
of  the  engines,  or  imprudent  to  do  it  at  a  ^ 
distance  of  half  a  mile,  and  it  would  not  beia 
absurd  if  the  law  •ultimately  should  formu-* 
late  an  exact  measure,  as  it  has  tended  to 
in  other  instances  (Martin  v.  District  of 
Columbia,  205  U.  S.  135,  139,  61  L.  ed. 
743,  744,  27  Sup.  Ct.  Rep.  440);  but  at 
present  I  take  it  that  if  the  question  I 
suggest  be  material,  we  should  let  the  jury 
decide  whether  70  feet  was  too  near  by  the 
criterion  that  I  have  proposed.  Therefore, 
while  the  majority  answer  the  first  ques* 
tion,  No,  on  the  ground  that  the  railroad 
is  liable  upon  the  facts  stated  as  matter  of 
law,  I  should  answer  it  Yes,  with  the  pro- 
viso that  it  was  to  be  answered  No,  in  case 
the  jury  found  that  the  flax,  although  near, 
was  not  near  enough  to  the  trains  to  en- 
danger it  if  the  engines  were  prudently 
managed,  or  else  I  should  decline  to  answer 
the  question  because  it  fails  to  state  the 
distance  of  the  stacks. 

I  do  not  think  we  need  trouble  ourselvea 
with  the  thought  that  my  view  depends 
upon  differences  of  degree.  The  whole  law 
does  so  as  soon  as  it  is  civilized.  See  Nash 
V.  United  States,  229  U.  S.  373.  376,  377, 
57  L.  ed.  1232,  1236,  1236,  33  Sup.  Ct.  Rep. 
780.  Negligence  is  all  degree, — ^that  of  the 
defendant  here  degree  of  the  nicest  sort; 
and  between  the  variations  according  t» 
distance  that  I  suppose  to  exist,  and  the 
simple  universality  of  the  rules  in  the 
Twelve  Tables,  or  the  L^ges  Barbaromm, 
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ther«   lies   the   culture   ol   two   thomwid 
years. 

I  am  authorized  to  saj  that  the  Ghzst 
JuBiiOB  concun  in  the  opinion  that  I  ck- 


on  U.  B.  865) 

AKDRIEUS   A.  JONES,   Receiver,  Appt, 

V, 

ST.  LOUIS  LAND  &  CATTLE  COMPANY. 
Public  Lands  (|  223*)  —  Ovbbulppino 

GBANTfr— CONriBJCATION  BT  CONOBEBS. 

Land  common  to  two  overlapping  Mexican 

grants,  one  of  which  preceded  the  other  in 

all  the  steps  prior  to  the  confirmation  of 

both  bj  Congress  in  the  act  of  June  21,  1860 

(12  Stat,  at  L.  71,  chap.  167),  which  in 

i  4  saved  to  each  grant  its  rights  against 

the  other,  belongs  to  the  earlier  grant. 

[Ed  Note,— For  other  cases,  see  Public  Lands, 
C«»t.  Dig.  99  706-719.  721-726;    Dec.  Dif.  §  228.*j 

[No.  203.] 

Argued  and  submitted  January  27,  1914. 
Decided  February  24,  1914. 

IN  ERROR  to  the  Supreme  Court  off  the 
Territory  of  New  Mexico  to  review  a 
judgment  which  reversed  a  judgment  of  the 
District  Court  for  San  Miguel  County,  in 
that  territory,  in  favor  of  plaintiff  in  a 
suit  to  determine  the  title  off  persons  claim- 
ing interests  under  a  Mexican  land  grant. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  16  N.  M.  764,  120 
Pac.  898. 

The  facts  are  stated  in  the  opinion. 

Mr.  And r lens  A.  Jones  for  appellant. 

Messrs.  Charles  A.  Spiess  and  8.  B. 
mlhiTis,  Jr.,  for  appellee. 

•     Mr.  Justice  McKenna  delivered  the  opin* 
ion  off  the  court: 

In  the  year  1876  this  suit  was  instituted 
by  William  P.  Beck  et  aL  for  the  purpose 
off  determining  the  title  of  the  parties  to 
what  is  known  as  the  Preston  Beck  grant, 
and  for  a  partition  of  the  same.  This  grant 
conflicts  with  a  certain  other  grant,  known 
as  the  Perea  grant,  to  the  extent  of  about 
6,000  acres.  In  the  year  1903,  Andrieus  A. 
Jones,  appellant,  was  appointed  receiver  of 
the  Beck  grant,  and  entered  into  possession 
of  it,  including  the  land  in  conflict.  The 
St.  Louis  Land  ft  Cattle  Company  appellee, 
filed  an  intervening  petition  in  the  cause, 
and  set  up  a  claim  to  the  land  in  conflict 
and  prayed  as  relief  that  the  receiver  be 
ordered  to  surrender  to  it  the  land  claimed. 
Answer  was  filed  to  the  petition,  which, 
among  other  things,  denied  that  the  Land 


ft  Cattle  Company  bad  any  right,  title^  or^ 
interest  in  the  land.  g 

*  After  hearing,  the  district  court  decided* 
in  favor  of  the  receiver,  and  dismissed  the 
petiti<m  in  intervention.     The  decree  was 
reversed  by  the  supreme  court  of  the  terri- 
tory, and  this  appeal  was  then  taken. 

The  question  in  the  case  is.  Of  which 
grant  is  the  conflict  land  a  part? 

Both  grants  were  reported  favorably  by 
the  surveyor  general  of  the  territory  to 
Congress  for  confirmation,  the  Beck  grant 
September  80,  1866,  the  Perea  grant  Sep- 
tember 16,  1867.  Both  were  confirmed  by 
C<mgress  in  the  act  off  June  21,  1860  (IS 
Stat,  at  L.  71,  chap.  167).  The  act  re- 
cited the  fact  of  the  recommendation  for 
confirmation  1^  the  surveyor  general  of  the 
territory  of  certain  private  land  claims  in 
the  territory,  and  confirmed  them  under  the 
numbers  by  which  he  had  designated  them, 
the  Beck  grant  being  No.  1  and  the  Perea 
grant  being  No.  16. 

Section  4  of  the  act  provided  "that  tha 
foregoing  confirmation  shall  only  be  con- 
strued as  quitclaims  or  relinquishments,  on 
the  part  of  the  United  States,  and  shall  not 
affect  the  adverse  rights  of  any  other  per- 
son or  persons  whomsoever." 

The  arguments  of  counsel  have  taken  a 
wide  range,  but  we  think  the  decision  of  the 
case  can  be  put  on  a  short  ground.  Both 
grants  have  the  same  Mexican  source;  that 
is,  they  are  grants  by  the  political  chief 
(governor)  and  the  territorial  deputation. 
The  Beck  grant  was  the  prior  one,  its  date 
being  December,  1823;  that  of  tiie  Perea 
grant,  March,  1826.  Juridical  possession 
was  given  of  the  Beck  grant;  it  was  not  of 
the  Perea  grant.  The  Beck  grant  was  pre- 
sented for  confirmation  to  the  surveyor  gen- 
eral of  New  Mexico  in  May,  1856,  and  de- 
clared valid  by  that  officer,  and  a  report 
made  thereof  September  30,  1856,  to  the 
Secretary  of  the  Interior  for  confirmation 
by  Congress.  The  Perea  grant  was  present- 
ed for  confirmation  in  1857,  decided  to  be 
valid,  and  reported  to  the  Secretary  of  the^ 
Interior.  Both  grants,  we  have  seen,  wereg 
'confirmed  by  Congress  by  the  same  act.  In* 
1860  the  Beck  grant  was  duly  surveyed  and 
the  survey  approved,  and  on  the  13th  of 
June,  1883,  a  patent  was  duly  issued  for 
the  grant  as  surveyed.  The  survey  of  the 
Perea  grant  was  not  made  until  1871.  It 
will  be  observed,  therefore,  that  the  Beck 
grant,  in  all  of  its  steps,  preceded  the  Perea 
grant. 

The  supreme  court  of  New  Mexico,  how- 
ever, was  of  opinion  that  those  steps  could 
not  be  considered  and  that  both  grants  were 
invalid  under  the  Mexican  law,  and  took 
their  efficacy  solely  from  the  act  of  Con- 
gress, and  that,  therefore,  the  parties  "hold- 


*For  other  cases  see  same  topic  A  S  number  in  Dec.  A  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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ing  bj  the  namt  aet  ol  Coiigr«M,  in  so  far 
as  their  grants  conflict  or  overlap,  have 
each  an  'equal  undivided  moiety  of  the 
lands  within  the  conflict,'"  applying  the 
principle  of  Southern  P.  R.  Co.  v.  United 
SUtes,  183  U.  S.  619,  46  L.  ed.  307,  22  Sup. 
Ct.  Kep.  164.  In  this,  we  think  the  court 
erred.  The  act  of  Congress  was  not  a  gra- 
tuity, it  was  intended  to  be  a  discharge  of 
the  obligations  of  the  treaty  between  the 
United  States  and  Mexico.  It  was  a  con- 
firmation of  rights  which  existed,  and  as 
they  existed. 

The  reports  of  the  surveyor  general  were 
made  under  the  authority  of  the  act  of  Con- 
gress of  1864,  which  made  it  the  duty  of 
that  officer  *'to  ascertain  the  origin,  nature, 
character,  and  extent  of  all  claims  to  lands 
under  the  laws,  usages,  and  customs  of 
Spain  and  Mexico."  He  was  required  to 
make  report  thereof,  "denoting  the  various 
grades  of  title,  with  his  decision  as  to  the 
validity  or  invalidity  of  each  of  the  same 
under  the  laws,  usages,  and  customs  of  the 
country  before  its  cession  to  the  United 
States,  .  .  .  which  report  shall  be  laid 
before  Congress  for  such  action  thereon  as 
^ay  be  deemed  just  and  proper,  with  a 
view  to  confirming  bona  fide  grants,  and 
give  full  effect  to  the  treaty  of  eighteen 
hundred  and  forty -eight  between  the  United 
States  and  Mexico,"  [9  SUt.  at  L.  922]. 
^10  Stat,  at  L.  308,  chap.  103. 
Jg  The  proceedings,  therefore,  for  the  con- 
•  firmation  of  titles* derived  from  Mexico, 
commenced  with  the  surveyor  general,  and 
were  consummated  by  the  confirming  act, 
the  surveyor  general  deciding  in  the  first 
instance.  The  petition  to  him  "is  the  com- 
mencement of  proceedings,  which  necessa- 
rily involve  the  validity  of  the  grant  from 
the  Mexican  government."  Congress,  how- 
ever, constituted  itself  the  tribunal  of  ulti- 
mate decision  of  the  validity  or  invalidity 
of  the  claim,  as,  of  course,  it  might  do  in 
the  discharge  of  the  treaty  obligations,  or 
delegate  that  duty  to  the  judicial  depart- 
ment. Tameling  v.  United  States  Freehold 
k  Emigration  Co.  93  U.  S.  644,  23  L.  ed. 
998 ;  Astiazaran  v.  Santa  Rita  lAud  &  Min. 
Co.  148  U.  S.  80,  82,  84,  37  L.  ed.  376-378, 
13  Sup.  Ct.  Rep.  467;  Stoneroad  v.  Stone- 
road,  168  U.  S.  240,  248,  39  L.  ed.  966,  968, 
16  Sup.  Ct.  Rep.  822. 

The  confirmation,  therefore,  cannot  be 
dissociated  from  what  preceded  it,  and  it 
may  be  said  of  such  direct  confirmation  by 
act  of  Congress,  as  has  been  said  of  con- 
firmation through  special  tribunals  created 
by  Congress,  that  it  constitutes  a  declara- 
tion of  the  validity  of  the  claim  under  the 
Mexican  laws,  and  that  the  claim  is  entitled 
to  recognition  and  protection  by  the  stipu- 
lations of  the  treaty.     Beard  v.  Federy,  8 


Wall.  478,  492,  18  L.  ed.  88,  02.  And  if 
there  be  claims  under  two  patents  each  of 
which  reserves  the  rights  of  the  other  par- 
ties, the  inquiry  must  extend  to  the  char- 
acter of  the  original  concession.  Tlie  con- 
troversy can  only  be  settled  by  determining 
which  of  these  two  gives  the  better  right 
to  the  demanded  premises.  Henshaw  ▼• 
Bissell,  18  Wall.  255,  266,  21  L.  ed.  835,  839. 

In  Miller  v.  Dale,  92  U.  S.  473,  23  L.  ed. 
736,  there  was  a  confiict  between  a  conces- 
sion of  the  Mexican  government,  confirmed 
by  the  tribunals  of  the  United  States  and 
a  survey  thereon,  and  a  patent  of  the  United 
States  issued  upon  a  similar  confirmed  con- 
cession, and  the  question  in  the  case  was 
which  gave  the  better  right  to  the  premises. 
This  court  said:  "To  answer  this  question, 
we  must  look  into  the  character  of  the 
original  concessions;  and  if  they  furnish  no^ 
guide  to  the  just  conclusion,  we  must  seek  9 
absolution  in  the  proceedings  had  before  our* 
tribunals  and  officers  by  which  the  claims 
of  the  parties  were  determined."  This  rule 
is  the  only  just  and  practical  one,  and, 
besides,  the  act  of  Congress  confirming  the 
Beck  and  Perea  grants  saved  to  each  rights 
against  the  other  by  §  4  of  the  act. 

It  is  urged,  however,  that  this  doctrine  is 
opposed  by  Dent  v.  Emmeger,  14  Wall.  308, 
20  L.  ed.  838,  Les  Bois  v.  Bramell,  4  How. 
449,  11  L.  ed.  1051,  and  the  cases  cited  by 
them.  In  Dent  v.  Emmeger,  it  was  said  of 
grants  which  were  described  as  of  "imper- 
fect obligation,  and  affected  only  the  con- 
science of  the  new  sovereign,"  and  received 
from  it  "a  vitality  and  efficacy  which  they 
did  not  before  possess,"  that  "when  con- 
firmed by  Congress  they  became  American 
titles  and  took  their  legal  validity  wholly 
from  the  act  of  confirmation,  and  not  from 
any  French  or  Spanish  element  which 
entered  into  their  previous  existence.  The 
doctrine  of  senior  and  junior  equities  and 
of  relation  back  has  no  application  in  the 
jurisprudence  of  such  cases." 

Of  the  same  character  were  the  rights 
in  the  other  cases.  In  some  of  them  there 
were  mere  orders  for  surveys  and  promises 
of  title  which  the  new  sovereign  was  under 
no  obligation  to  yield  to.  In  the  case  al 
bar  we  are  dealing  ivith  rights  which  were 
recognized  by  the  new  sovereign  because 
they  were  supposed  to  have  legal  validity 
under  the  old  sovereign. 

It  is  true  in  the  case  at  bar,  such  validity 
is  contested,  and  the  contest  is  oertainly 
justified  as  to  the  Perea  grant.  It  was  de- 
cided in  Hayes  v.  United  States,  170  U.  S. 
637,  644,  42  L.  ed.  1174,  1177,  18  Sup.  Ct. 
Rep.  736,  that  after  it  was  decreed  by  the 
general  constituent  Congress  July  6,  1824, 
that  "the  province  of  New  Mexico  r^nalns 
a  territory  of  the  federation,"  the  adoption 
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by  the  Mune  CongreM  of  a  general  coloniza- 
tion law,  August  18,  1824,  and  a  permanent 
Constitution  October  24th  of  the  same  year, 
the  officials  of  the  territory  had  no  ''power 
gto  dispose  of  the  public  lands,  eTen  though 
«  it  he* arguendo  conceded  that  such  power 
had  theretofore  been  possessed  by  the  offi- 
cials who  exercised  authority  within  the 
area  which  was  made  a  territory  by  the 
Constitution."  But  this  only  in  passing. 
We  are  not  called  upon  to  consider  the 
power  of  the  territorial  oflloers.  The  va- 
Hdity  of  the  grants  has  been  pronounced  by 
Congress,  and  we  are  only  required  to  con- 
sider their  relation  to  each  other  and  the 
public  domain.  We  have  seen  that  the  Beck 
grant  in  all  of  its  steps  was  prior  to  the 
Perea  grant.  Juridical  possession  was 
given  of  It  before  the  Perea  grant  was  ap- 
plied for  and  the  conveyance  of  the  land 
embraced  within  its  boundaries  made  com- 
plete. It  was  confirmed  first  by  the  sur- 
veyor general  of  the  territory  and  surveyed 
first  by  the  Interior  Department,  and  a  sur- 
vey "was  necessary  to  its  accurate  segrega- 
tion and  delimitation."  Stoneroad  v.  Stone- 
road,  158  U.  S.  250,  89  L.  ed.  969,  16  Sup. 
Ct.  Rep.  822. 

It  follows  from  these  views  that  the  land 
in  conflict  is  part  of  the  Beck  grant,  and 
the  judgment  of  the  Supreme  Court  of  the 
Territory  is  reversed,  and  the  cause  remand- 
ed to  the  Supreme  Court  of  the  state  for 
farther  proceedings  not  inconsistent  with 
this  opinion. 
Reversed. 


(»2  V.  8.  261) 

CORNELIUS  K.  G.  BILLINGS,  Plff.  in  Err., 

V. 

UNITED  STATES.     (No.  66.) 


UNITED  STATES 

V. 

CORNELIUS  K.  G.  BILLINGS.    (No.  625.) 

COUBTS  (S  884*)— ClBCUIT  COTTBT  OF  AP- 
PEALS —  Cebtifixd  Question  —  Cross 
Wbit  of  Ebbob. 

1.  A  writ  of  error  sued  out  of  a  Federal 
circuit  court  of  appeals  on  behalf  of  the 
United  States  because  of  the  disallowance  of 
interest  by  the  circuit  court's  decree  in  a 
•ait  for  tfie  recovery  of  a  tax  will  be  treat- 
ed by  the  Federal  Supreme  Court,  to  which 
the  circuit  court  of  appeals  has  certified 
the  question  of  interest,  as  in  substance 
pending  in  the  Supreme  Court  on  a  cross 
writ  of  error,  where  the  defendant  has 
brought  the  case  up  to  the  Supreme  Court 
by  a  direct  writ  of  error  to  the  circuit  court, 
toed   out  on   constitutional   grounds. 

[Ed.  Xote.—For  other  cmaeB,  Me  Courts,  Cent. 
Dig.  H  1022-102S.  1031 ;    Dec.  Dig.  fi  ZS4*] 

SifiPPiNO  <S  7*)  —  Excise  on  Fobeign- 
BuiLT  Yacht— Wiie:«  Due. 

2.  The  excise  tax  based  on  gross  tonnage, 


which,  under  the  tariff  act  of  August  5, 
1909  (36  Stat,  at  L.  112,  chap.  6,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1197),  §  37,  shall 
be  levied  and  collected  annually  on  the  lat 
day  of  September  upon  the  use  of  every 
foreign-built  pleasure  yacht  now  or  here* 
after  owned  or  chartered  for  more  than  six 
months  by  any  citizen  of  the  United  States, 
became  due  on  the  1st  day  of  September 
following  the  passage  of  the  act._ 

[Ed.  Note.— For  otlier  cases,  see  Shipping,  CenC 
Dig,  §8  16-20;    Dec.  Dig.  8  7.*] 

Shipping  (§  7*)  —  Excise  on  Foreign- 
Built  Yacht— Charted EB  or  Owner. 

3.  The  six-months  clause  in  the  tariff  act 
of  August  5,  1900,  §  37,  imposing  an  annual 
excise  tax  to  be  levied  and  collected  upon 
the  use  of  every  foreign-built  pleasure  yacht 
now  or  hereafter  owned  or  chartered  for 
more  than  six  months  by  any  citizen  of  the 
United  States,  applies  only  to  charterers, 
not  to  owners. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent. 
Dig.  S§  16-20;    Dec.  Dig.  8  7.*] 

Shipping  (|  7*)  —  Excise  on  Fobbigh- 
BuiLT  Yacht— Use  of  Ownership. 

4.  Actual  use  for  any  time  during  the  tax- 
ing fear,  as  distinguished  from  potential 
use  involved  in  ownership,  is  the  test  of 

i  liability  for  the  excise  tax  based  upon  gross 
tonnage  which,  under  the  act  of  August  5, 
1909,  §  37,  shall  be  levied  and  collected  an- 
nually upon  the  use  of  every  foreign-built 
pleasure  yacht  now  or  hereafter  owned  by 
any  citizen  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent. 
Dig.  88  16-20;    Dec.  Dig.  I  7.«1 

Constitutional  Law  (§  190^)— Retrospec- 
tive Law— Excise  Tax. 
6.  The  retroactive  effect  given  to  the  act 
of  August  5,  1909,  §  87,  levying  an  annual 
excise  tax  upon  the  use  of  every  foreign- 
built  pleasure  yacht  now  or  hereafter  owned 
by  any  citizen  of  the  United  States,  by  con- 
%truinff  it  as  causing  the  tax  for  the  firsi 
annual  period  to  become  due  on  September 
1,  1909,  does  not  cause  the  act  to  be  one 
beyond  the  power  of  Congress,  under  th* 
Constitution,  to  enact. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  88  631-533 :    Dec.  Dig.  8  190.*] 

Taxation  ({  42*)— Unitormitt  —  Excise 
Tax. 

6.  The  uniformity  clause  of  U.  S.  Const, 
art.  1,  §  8,  is  not  Tiolated  by  the  excise  tax 
based  upon  gross  tonnage  levied  by  the  act 
of  August  5,  1909,  §  37,  upon  the  use  of 
foreign-built  pleasure  yachts  owned  by  citi- 
zens of  the  United  States,  because  a  like  tax 
is  not  imposed  upon  the  use  of  a  domestic 
yacht  under  similar  circumstances. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §8  90-95 ;    Dec.  Dig.  8  42.*] 

Constitutional  Law  (§  2S3*)— Dub  Pro- 
cess OF  Law— Excise  Tax— Discbimi  na- 
tion. 

7.  The  imposition  of  an  excise  tax  based 
upon  gross  tonnage  upon  the  use  of  foreign- 
built  pleasure  yachts  owned  by  citizens  of 
the  United  States  without  imposing  a  like 
tax  upon  the  use  of  a  domestic  yacht  under 
similar  circumstances,  as  is  done  by  the  act 
of  August  5,  1909,  §  37,  does  not  render 
that  statute  repugnant  to  the  due  process 
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of  law  elauBe  of  the  Sth  Amendment  to  tbe 
Federal  Constitution,  as  being  bo  beyond 
the  power  of  classification,  abhorrent  to  the 
sense  of  justice,  and  so  repugnant  to  the 
conceptions  of  free  government,  as  to  be 
Toid  eren  in  the  absence  of  express  consti- 
tutional limitation. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  95  S91,  892,  904-906;  Dec  Dig.  fi 
28a.*3 

Taxation  <i  528*)— Interest  on  Delin- 
quent Taxes. 

8.  Delinquent  taxes  due  to  the  Federal 
government  bear  interest,  although  no  stat- 
ute expressly  so  directs. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  9  981;    Dec.  Dig.  I  628.*] 

[Nos.  66  and  625.] 

Argued  January   6  and  7,  1914.     Decided 
February  24,  1914. 

JN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  en- 
forcing, without  interest,  a  claim  of  the 
United  States  for  an  excise  tax  upon  a  for- 
eign-built pleasure  yacht.  Modified  by 
awarding  interest,  and  as  modified  affirmed. 
Also 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  presenting  the  question 
of  the  right  of  the  United  States  to  recover 
interest  on  the  amount  of  the  tax.  Un- 
answered. 

See  same  case  below,  No.  66,  190  Fed. 
S69. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  D.  Guthrie  for  Cornelius 
K.  G.  Billings. 

Assistant  Attorney  General  Adklns  and 
Mr.    Karl    W.    Kirchwey   for   the   United 
^States. 
b 

•  *  Mr.  Chief  Justice  White  delivered  tne 
opinion  of  the  court: 

It  is  necessary  to  determine  whether  these 
two  cases  from  different  courts  are  not  vir- 
tually one  and  to  be  considered  in  that 
aspect. 

The  United  States  sued  for  the  amount  of 
a  tax  with  interest.  The  alleged  liability 
under  the  statute  was  challenged,  and  if  it 
existed  the  statute  was  alleged  to  be  re- 
pugnant to  the  Constitution  of  the  United 
States,  and  right  to  interest  was  denied. 
The  court  held  the  statute  to  be  constitu- 
tional, and  judgment  was  awarded  for  the 
sum  claimed,  but  the  prayer  for  interest 
was  rejected.  Error  was  prosecuted  di- 
rectly from  this  court  by  the  defendant, 
and  from  the  circuit  court  of  appeals  by 
the  United  States;  the  first  because  of  the 
constitutional  questions,  and  the  second  be- 
cause of  the  disallowance  of  interest.  The 
circuit  court  of  appeals  certified  a  question 
concerning   the   right   to   recover    interest, 


and  the  two  cases  before  ua  consist  of  the 
direct  writ  of  error  on  the  one  hand  and 
the  certificate  on  the  other.  Both  writs  of 
error  when  taken  were  authorized.  Rail- 
road Commission  v.  Worthington,  225  U.  S. 
101,  56  L.  ed.  1004,  32  Sup.  Ct.  Rep.  653; 
Macfadden  v.  United  States,  213  U.  S.  288, 
53  L.  ed.  801,  29  Sup.  Ct.  Rep.  490.  Our 
jurisdiction,  however,  on  the  direct  writ  of 
error,  is  not  confined  to  the  constitutional 
questions,  but  embraces  every  issue  in  the 
case.  Williamson  v.  United  States,  207  U. 
€.  426,  52  L.  ed.  278,  28  Sup.  Ct.  Rep.  163. 
The  circuit  court  of  appeals,  however,  has 
no  power  to  ask  instructions  upon  an  issue 
which  it  has  no  right  to  decide,  and  we 
have  no  authority  to  instruct  on  such  a 
subject,  or  to  refuse  to  decide  issues  which 
are  properly  before  ns  for  judgment.  |. 

Under  these  conditions,  we  think  the  bet-|| 
ter  practice  is  •as  regards  the  controversy* 
as  to  interest,  which  was  taken  to  the  cir- 
cuit court  of  appeals  by  writ  of  error,  and 
in  which  cases  the  certificates  now  before 
us  were  drawn,  to  treat  the  writ  of  error 
from  the  circuit  court  of  appeals  as  in  sub- 
stance pending  here  on  a  cross  writ  by  the 
United  States;  and  as  without  further  or- 
ders the  record  is  in  such  a  condition  as  to 
enable  us  to  decide  the  whole  case,  we  pro- 
ceed to  do  so. 

Section  37  of  the  tariff  act  of  August  5, 
1909,  chap.  6,  86  Stat,  at  L.  112,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1197,  provided 
in  part  as  follows: 

"There  shall  be  levied  and  collected  an- 
nually on  the  first  day  of  September  by 
the  collector  of  customs  of  the  district  near- 
est the  residence  of  the  managing  owner, 
upon  the  use  of  every  foreign-built  yacht, 
pleasure  boat,  or  vessel,  not  used  or  in- 
tended to  be  used  for  trade,  now  or  here- 
after owned  or  chartered  for  more  than  six 
months  by  any  citizen  or  citizens  of  the 
United  States,  a  sum  equivalent  to  a  ton- 
nage tax  of  seven  dollars  per  gross  ton." 

The  second  paragraph  of  the  provision, 
which  we  need  not  quote,  gives  the  right 
to  the  owner  of  any  "foreign-built  yacht, 
pleasure  boat,  or  vessel  above  described"  to 
pay  a  duty  of  35  per  cent  ad  valorem,  and 
thus  secure  an  exemption  from  the  tax 
provided  by  the  first  paragraph. 

The  act  went  into  effect  on  August  6, 
1909,  and  the  collector  of  the  port  of  New 
York  thereafter  made  a  demand  upon  C.  K. 
G.  Billings,  the  plaintiff  in  error,  for  the 
payment  of  $7,644;  that  is,  of  the  sum 
produced  by  calculating  $7  per  ton  on 
1,091.71  tons,  the  tonnage  of  the  foreign- 
built  yacht  Vanadis,  owned  and  controlled 
by  him. 

Failing  to  pay,  in  January,  1911,  the 
United  States  sued  in  the  court  below  ta 
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recover  the  tax.  The  defendant  was  al- 
leged to  he  a  citizen  of  the  United  States, 
and  the  suit  was  averred  to  have  heen 
brought  in  the  distriet  nearest  his  resi- 
dence. The  ownership  and  use  by  him  of 
S  the  pleasure  yacht  Vanadls,  an  English  for- 
•  eign-built  vessel,* the  levy  based  upon  her 
tonnage  according  to  the  statute  of  the 
amount  of  $7,644,  the  demand  for  payment, 
the  failure  to  pay  on  the  1st  day  of  Sep- 
tember, 1909,  under  the  statute,  were  all 
alleged,  and  recovery  of  the  tax  as  well  as 
of  interest  was  prayed.  The  answer  ad- 
mitted citizenship  and  the  ownership  of  the 
yacht,  and  that  she  was  a  foreign-built 
pleasure  craft,  but  set  up  three  distinct  de- 
fenses; the  first,  that  the  vessel  was  not 
enrolled,  roistered,  or  documented  as  a 
vessel  of  the  United  States,  and  enj(^ed  no 
privileges  because  she  was  of  that  char- 
acter. It  was  expressly  admitted  that  ''dur- 
ing the  year  preceding  the  1st  day  of  Sep- 
tember, 1909,"  the  said  yacht  "has  been 
used  by  the  defendant  outside  of  the  waters 
and  territorial  limits  or  jurisdiction  of  the 
United  States  from  time  to  time  and  at 
various  times  .  .  .  and  was  not  used 
for  six  months  during  such  year  within  the 
waters  and  territorial  limits  or  jurisdiction 
of  the  United  States  or  elsewhere." 

The  second  defense  expressly  averred  that 
the  tax  imposed  by  the  statute  was  in- 
tended by  Congress  to  be  "an  annual  tax, 
that  it  should  be  prospective,  and  operate 
only  upon  the  future  use  of  any  such  for- 
eign-built yacht,  pleasure  boat,  or  vessel, 
and  that  said  annual  tax  did  not  accrue  and 
could  not  be  duly  levied  and  collected  prior 
to  the  1st  day  of  September  in  the  year 
1910." 

The  third  defense  after  fully  averring  that 
there  were  within  the  United  States  many 
pleasure  yachts  not  foreign  built  which  were 
in  use,  and  whose  use  was  identical  with 
that  of  a  foreign-built  yacht  like  the  one 
which  the  defendant  used,  charged  that  the 
law  imposing  the  burden  sought  to  be  en- 
forced was  void  because  repugnant  to  the 
due  process  clause  of  the  6th  Amendment. 
The  case  was  submitted  to  the  court  on  bill 
and  answer;  and  as  we  at  the  outset  said, 
there  was  a  judgment  holding  that  the  sum 
^claimed  was  due  by  the  defendant  as  an 
b  excise  or  duty  upon  the  use  of  his  yacht, 
^and  that  the  act  imposing*the  tax  was  not 
repugnant  to  the  Constitution,  but  that  the 
government  was  not  entitled  to  recover  in- 
terest. 

To  avoid,  if  It  may  be,  the  necessity  of 
determining  the  constitutional  question,  we 
shall  first  decide  what,  if  any,  burden  the 
statute  imposes,  and  then,  if  necessary,  coii- 
t^ider  its  asserted  repugnancy  to  the  Con- 
stitution.   In  view  of  the  requirement  that 


direct  taxes  be  apportioned,  and  assuming, 
as  we  do  assume,  that  the  act  before  us  was 
adopted  by  Congress  in  the  light  of  the 
ruling  in  Pollock  t.  Farmers'  Loan  ft  T.  Co. 
157  U.  S.  429,  39  L.  ed.  759,  15  Sup.  Ct. 
Rep.  673,  158  U.  S.  601,  39  L.  ed.  1108,  15 
Sup.  €t  Rep.  912,  it  is  certain  that  the 
tax  levied  by  the  provision  was  intended 
to  be  an  excise  tax  upon  "the  use  of  every 
foreign-built  yacht,  pleasure  boat,  or  vessel 
.  .  .  now  or  hereafter  owned  or  char- 
tered for  more  than  six  months  by  any 
citizen  or  citizens  of  the  United  States." 
This  is  not  seriously,  if  at  all,  disputed  in 
argument,  the  controversy  turning  first  up- 
on the  period  when  the  tax  provided  for  is 
to  take  effect,  and  the  nature  and  char- 
acter of  the  use  which  is  taxed.  These 
subjects  are  so  interwoven  that  we  consider 
and  dispose  of  them  together. 

Was  the  tax  due  on  the  1st  day  of  Sep* 
tember,'  1909,  or  was  it  only  due  on  the  same 
day  in  September,  1910?  In  view  of  the 
positive  direction  that  the  tax  shall  be 
levied  and  collected  on  the  1st  day  of  Sep- 
tember, we  can  see  no  escape  from  the  con« 
elusion  that  the  court  below  was  right  in 
holding  that  it  became  due  on  the  1st  day 
of  September  after  the  passage  of  the  act. 
The  word  "annually,"  upon  which  so  much 
reliance  to  the  contrary  is  placed,  is  mani- 
festly used  not  for  the  purpose  of  post- 
poning the  time  of  payment,  but  rather  as 
provision  for  continuity;  that  Is,  the  word 
but  shows  the  purpose  of  fixing  the  annual 
duty  of  levying  and  collecting  the  tax  on 
the  designated  day.  This  becomes  quite  ap- 
parent when  it  is  observed  that  if  the  word 
"annually"  be  removed,  there  would  be  room 
for  the  implication  that  the  tax  was  to  be 
but  sporadic,  and  would  therefore  cease  toS 
*)e  collectible  after  one  payment.  And  it? 
is  equally  clear  thai  the  six  months  clause 
is  concerned  not  with  the  period  when  the 
tax  imposed  shall  be  levied  and  collected, 
but  addresses  itself  to  the  subjeet-matter 
upon  which  the  tax  is  placed;  in  other 
words,  it  qualifies  the  word  "charter,"  and 
therefore  only  indicates  when  the  use  of  a 
chartered  vessel  shall  become  subject  to  the 
duty  imposed.  The  tax  being  leviable  and 
collectible  on  the  1st  of  September  in  each 
year  after  the  passage  of  the  act,  upon  what 
was  it  assessed  is  the  question.  It  seems 
difScult  to  answer  it  in  clearer  terms  than 
does  the  text  of  the  act  when  it  provides 
that  it  shall  be  upon  the  use  of  the  yachts 
with  which  the  provision  is  concerned.  But 
it  is  said  to  respond  in  the  language  of  the 
act  leaves  the  question  virtually  unan- 
swered, since  the  extent  of  the  use  and  its 
essential  period  are  left  wholly  undeter- 
mined. But  this  is  a  misconception  based 
upon  a  disregard  of  the  fact  that  the  word 
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**iut^  in  the  text  U  unqualified,  from  which 
it  results  that  the  recurrence  of  the  tax  ia 
annual  and  depends  upon  two  elements,^ 
ownership  or  charter  rights,  as  specified  in 
the  act,  and  use  for  any  time  during  the 
year.  It  is  to  be  observed  that  the  provi- 
sion deals  with  ownership,  and  distinguishes 
between  ownership  and  use,  since  it  bases 
the  tax  not  upon  the  former,  but  upon  the 
latter.  From  this  it  follows  that  it  is  not 
ownership,  but  the  election  during  the  tax- 
ing period  of  the  owner  to  take  advantage 
of  one  of  the  elements  which  are  involved 
in  ownership, — ^the  right  to  use  which  is  the 
subject  upon  which  the  statute  places  the 
excise  duty.  In  this  view  the  fact  of  use, 
not  its  extent  or  its  frequency,  becomes  the 
test,  as  distinguished  from  mere  ownership, 
for  that,  in  the  statutory  sense,  could  exist 
without  use  having  taken  place.  The  words 
of  the  statute  under  this  construction  were 
used  in  an  every-day  sense,  and  not  in  a 
technical  one:  in  other  words,  but  convey 
^the  distinction  without  reference  to  nice 
g  analysis  of  the  nature  of  things  which  is 
*  eommonIy*conceived  to  exist  between  owner- 
ship and  use.  Let  it  be  conceded  that  the 
ownership  of  property  includes  the  right  to 
use;  plainly  we  think,  as  use  and  owner- 
ship are  distinguished  one  from  the  other 
in  the  provision,  the  word  "use,"  as  there 
employed,  means  more  than  the  mere  privi- 
lege of  using  which  the  owner  enjoys,  and 
relates  to  its  primary  signification,  as  de- 
fined by  Webster:  "The  act  of  employing 
anything  or  of  applying  it  to  one's  service; 
the  state  of  being  so  employed  or  applied." 
If  the  use  which  arises  from  the  fact  of 
ownership,  without  more,  was  what  the  stat- 
ute proposed,  then  it  is  inconceivable  why 
the  difference  between  use  and  ownership 
was  marked  in  the  provision  and  made  the 
basis  of  the  tax  which  it  imposed.  While 
this  construction  in  this  case  leads  to  the 
same  conclusion  as  does  that  which  the 
court  below  affixed  to  the  statute,  that  is, 
that  it  taxed  the  privilege  of  use,  or,  in 
other  words,  the  potentiality  of  using  in- 
volved in  ownership,  inherently  there  is  this 
fundamental  difference  between  the  inter- 
pretation we  give  and  that  which  the  lower 
court  adopted,  since  the  privilege  of  use  is 
purely  passive  (or  subjective), — a  right 
which  necessarily  pertains  to  ownership  and 
must  exist  where  there  is  ownership,  as  one 
may  not  obtain  ownership  without  acquir- 
ing the  privileges  of  use  which  ownership 
gives.  The  other,  on  the  contrary,  that  is, 
use  in  the  statutory  sense,  although  it 
arises  from  ownership,  is  active  (objective) ; 
that  is,  it  is  the  outward  and  distinct  exer^ 
•eise  of  a  right  which  ownership  confers,  but 
which  would  not  necessarily  be  exerted  by 
-the  mere  fact  of  ownership.     The  conten- 


tion that  inequality  must  be  the  result  from 
making  the  tax  depend  upon  mere  use  with- 
out reference  to  the  extent  of  its  duration 
addresses  itself  not  to  the  question  of  pow* 
er,  and  is  therefore  beyond  the  scope  of 
judicial  cognizance.  But  it  is  to  be  ob- 
served that  it  may  well  have  been  that  the^ 
character  of  the  property  with  which  theg 
statute  deals  and  the  mere  element  of*ca-» 
price  as  to  its  use  and  the  uncertainties  of 
the  subject  led  to  the  fact  of  making  the 
use  alone  the  criterion  as  the  wiser  and 
juster  method  of  operating  equally  upon  all. 
Again  let  it  be  conceded  that  the  causing 
the  tax  for  the  annual  period  to  become 
due  in  September,  1909,  is  to  give  it  in  some 
respects  a  retroactive  effect,  such  concession 
does  not  cause  the  act  to  be  beyond  the 
power  of  Congress  under  the  Constitution 
to  adopt.  Flint  v.  Stone  Tracy  Co.  220  U. 
S.  107,  66  L.  ed.  389,  31  Sup.  Ct.  Hep.  342, 
Ann.  Cas.  1912B,  1312,  and  authorities 
there  cited.  While  the  rule  is  that  stat- 
utes should  be  so  construed  as  to  prevent 
them  from  operating  retroactively,  that 
principle  is  one  of  construction,  and  not  of 
reconstruction,  and  therefore  does  not  au- 
thorize a  judicial  re-enactment  by  interpre- 
tation of  a  statute  to  save  it  from  producing 
a  retroactive  effect. 

As  under  the  meaning  which  we  thus 
give  the  statute  the  admitted  use  of  the 
vessel  was  within  its  provision,  and  there* 
fore  the  amount  due  for  excise  was  right- 
fully imposed,  and  under  our  interpreta- 
tion was  due  when  demanded,  we  must  con- 
sider whether  the  asserted  repugnancy  of 
the  statute  to  the  Constitution  is  well 
founded. 

It  has  been  conclusively  determined  that 
the  requirement  of  uniformity  which  the 
Constitution  imposes  upon  Congress  in  the 
levy  of  excise  taxes  is  not  an  intrinsic  uni- 
formity, but  merely  a  geographical  one. 
Flint  V.  Stone  Tracy  Co.  supra;  McCray  ▼. 
United  States,  195  U.  S.  27,  49  L.  ed.  78,  24 
Sup.  Ct.  Rep.  769,  1  Ann.  Cas.  561;  Knowl- 
ton  V.  Moore,  178  U.  S.  41,  44  L.  ed.  969, 
20  Sup.  Ct.  Rep.  747.  It  is  also  settled  be- 
yond dispute  that  the  Constitution  is  not 
self-destructive.  In  other  words,  that  the 
powers  which  it  confers  on  the  one  hand  it 
does  not  immediately  take  away  on  the 
other;  that  is  to  say,  that  the  authority  to 
tax  which  is  given  in  express  terms  is  not 
limited  or  restricted  by  the  subsequent  jwo- 
visions  of  the  Constitution  or  the  Amend- 
ments thereto,  especially  by  the  due  process 
clause  of  the  6th  Amendment.  MeCray  v. 
United  States,  195  U.  S.  27,  49  L.  ed.  78,  24 
Sup.  Ct.  Rep.  769,  1  Ann.  Cas.  561,  and« 
authorities  there  cited.  Nor  is  there  any-? 
thing  in  Carroll  v.  Greenwieh  Ina.  Cow  IM 
U.  a  401,  50  Lw  ed.  246y  2e  S«ik  CI.  Repw 


1913. 


BILLINQS  V.  UNITED  STATES. 


426 


•6,  or  Twining  v.  New  Jersey,  211  U.  S. 
78,  53  L.  ed.  97,  29  Snp.  Ct  Rep.  14,  which 
in  the  remotest  degree  nullifies  or  restricts 
the  principle  thus  stated.  Indeed  it  is  ap- 
parent, if  the  suggestion  as  to  the  meaning 
of  those  cases  were  assented  to,  it  would 
result  in  rendering  the  Oonstitution  uncon- 
stitutionaL  This  certainly  was  the  view 
entertained  by  the  pleader  when  the  answer 
in  the  ease  was  prepared,  since  the  sole 
attack  on  the  constitutionality  of  the  stat- 
ute was  based  upon  the  assertion  that  It 
was  repugnant  to  the  due  process  clause  of 
the  5th  Amendment.  And  such  also  is  the 
line  of  the  argument  at  bar  where  the  funda- 
mental rights  secured  by  the  5th  Amend- 
ment are  constantly  referred  to  as  the  basis 
upon  which  the  unconstitutionality  of  the 
statute  is  urged.  Is  there  foundation  for 
this  claim  under  the  5th  Amendment,  is 
then  the  issue,  and  that,  of  course,  requires 
a  statement  of  the  grievances  which  it  is 
asserted  result  from  upholding  the  tax. 
They  all  come  to  this, — ^that  to  impose  a 
burden  in  the  shape  of  a  tax  upon  the  use 
of  a  foreign -built  yacht  when  a  like  tax  is 
not  imposed  on  the  use  of  a  domestic  yacht 
under  similar  circumstances  is  so  beyond 
the  power  of  classification,  so  abhorrent  to 
the  sense  of  justice,  and  so  repugnant  to 
the  conceptions  of  free  government,  as  to 
be  void  even  in  the  absence  of  express  con- 
stitutional limitation.  We  do  not  stop  to 
point  out  the  obvious  unsoundness  of  the 
eontentions,  nor,  indeed,  to  direct  attention 
to  the  self-evident  demonstration  of  their 
want  of  merit  even  from  the  point  of  view 
of  the  power  to  classify,  since  the  differences 
between  things  domestic  and  things  foreign, 
and  their  use,  are  apparent  on  the  face  of 
things,  and  are  expressly  manifested  by  the 
text  of  the  Constitution.  We  say  we  do 
not  stop  to  do  these  things  because  in  any 
event  we  are  of  opinion  the  conclusion  can- 
not be  escaped  that  the  propositions,  each 
^and  all  of  them,  whatever  may  be  their 
gform  of  expression,  are  in  substance  and 
•  effect  but  an  •assertion  that  the  tax  which 
the  statute  imposes  is  void  because  of  a 
want  of  intrinsic  uniformity;  and  therefore 
all  the  contentions  are  adversely  disposed 
of  by  the  previous  decisions  of  this  court 
on  that  subject.  That  which  is  settled  be- 
yond dispute  may  not  be  disregarded  and 
be  brought  into  the  realm  of  that  which  is 
controvertible  and  questionable  by  the  mere 
garb  in  which  propositions  are  clothed. 

Was  the  government  entitled  to  interest  T 
is  then  the  remaining  question  which  we 
must  decide  in  view  of  the  purpose  which 
we  at  the  outset  expressed  of  treating  the 
United  States  as  here  present,  and  urging 
its  right  to  interest  on  a  cross  writ  of  error. 
The  cyclopedias  and  textbooks  state  the  doc- 


trine to  be  that  in  the  absence  of  a  statute 
expressly  so  directing,  taxes  bear  no  inter- 
est. The  principle  is  thus  announced  in  87 
Gyc.  p.  1165:  ''Delinquent  taxes  do  not 
bear  interest  unless  it  is  expressly  so  pro- 
vided by  statute.  But  it  is  competent  for 
the  legislature  to  prescribe  the  payment  of 
interest  as  a  penalty  for  delay  in  the  pay- 
ment of  taxes,  and  to  regulate  its  rate.  This 
however,  can  be  effected  only  by  an  act 
plainly  manifesting  the  legislative  inten- 
tion as  to  the  right  to  recover  interest,  its 
amount,  and  the  date  from  which  it  shall 
begin,  the  latter  being  ordinarily  the  time 
when  the  asessement  is  complete  and  the 
taxes  become  payable.**  Cooley  Taxn.  p.  17; 
Sedgwick,  Damages,  9th  ed.  §  332;  Suther- 
land, Damages,  3d  ed.  §  337;  Black,  Tax 
Titles,  2d  ed.  §  236,  and  see  note  in  6  L.R  JL 
(N.S.)  p.  694.  And  the  statement  of  the 
text  is  borne  out  by  the  decided  cases  in 
nearly  all  of  the  state  courts  of  last  re- 
sort. On  the  other  hand,  the  government 
relies  upon  four  cases  in  this  court  where 
interest  was  allowed  as  a  matter  of  eourse 
on  taxes  due  the  United  States.  Sub 
Cheang-Kee  v.  United  States,  3  Wall.  320, 
18  L.  ed.  72;  Western  Union  H.  Co.  v.  United 
States,  101  U.  8.  543,  25  L.  ed.  1068;  Litch- 
field V.  Webster  County,  101  U.  S.  773,  25 
Lw  ed.  925;  United  States  v.  Erie  R.  Co.  lOoS 
^.  S.  327,  27  L.  ed.  151,  1  Sup.  Ct.  Rep.? 
223.  We  say  as  a  matter  of  course,  because 
in  the  cases  referred  to,  the  subject  waa 
not  discussed  and  the  liability  for  interest 
was  practically  admitted.  The  government 
also  relies  on  a  careful  and  clear  opinion 
by  Maxey,  Judge,  in  the  circuit  court  for 
the  western  district  of  Texas,  holding  that 
interest  was  due  to  the  United  States  on 
customs  duties.  United  States  v.  Mexican 
International  R.  Co.  154  Fed.  519.  Wheth- 
er the  practice  applied  in  the  previous  de- 
cisions of  this  court  should  be  now  followed, 
or  the  theory  established  by  the  state  cases 
adopted  and  made  the  rule  as  to  taxes  due 
the  United  States,  is  therefore  the  question. 
Its  solution  must  depend  not  upon  the  mere 
authority  of  the  state  cases,  but  upon  the 
conclusiveness  of  the  principles  upon  which 
such  cases  rest,  and  their  concurrence  with 
the  principles  by  which  interest  is  allowed 
in  the  courts  of  the  United  States, — con- 
siderations which  require  us  to  determine 
the  nature  of  the  duty  which  arises  from 
the  liability  for  a  tax  imposed  by  the  Unit- 
ed States,  not  only  inherently,  but  as  well 
from  the  practice  which  has  obtained  in  the 
past  in  the  enforcement  of  the  law  of  the 
United  States,  and  the  implication  of  legis- 
lative sanction,  if  any,  to  such  practice 
which  may  have  arisen.  It  would  serve  no 
purpose  to  refer  to  the  abhorrence  which 
obtained  in  early  times  concerning  the  pay- 
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ment  of  interest,  and  the  evolution  by 
which  the  legitimate  character  of  interest 
was  gradually  understood,  and  it  came  to 
be  recognized  that  its  payment  was,  as  a 
general  principle,  hut  the  compensation  due 
for  the  use  of  money,  or  that  its  allowance 
was  merely  for  damages  caused  by  delay  in 
discharging  a  duty,  and  therefore  in  default 
on  a  contract  to  pay  money,  even  without 
express  legislation  so  directing,  interest 
would  be  allowed.  The  subject  was  ex- 
plained in  National  Bank  v.  Mechanics'  Nat. 
Bank,  94  U.  8.  437,  24  L.  ed.  176,  and  was 
reviewed  in  Reid  v.  Rensselaer  Glass  Fae- 
QDtory,  S  Cow.  393,  5  Cow.  687.  To  avoid 
«  prolixity  we  do  not  review  the^state  cases 
as  to  nonliability  for  interest  on  default  for 
taxes,  but  content  ourselves  with  stating 
that  we  think  it  is  apparent  that  the  con- 
clusion which  they  sustain,  leaving  aside 
minor  differences,  rests  upon  two  funda- 
mental propositions:  First,  the  necessity 
for  an  express  statute  providing  for  inter- 
est except  in  cases  of  contract,  and  second, 
that  even  where  there  is  a  statute  pro- 
viding for  interest  on  all  debts,  such  stat- 
ute is  not  applicable  to  taxes  because  they 
are  not  debts,  and  therefore  must  be  en- 
forced alone  by  virtue  of  express  legislative 
penalties,  except  where  a  provision  exists 
giving  eo  nomine  interest  on  taxes.  But 
both  of  these  propositions  are  in  conflict 
with  the  settled  doctrine  established  by  the 
dfteision  of  this  court.  Thus,  as  to  the 
necessity  for  a  statute,  it  was  long  ago  here 
decided,  in  view  of  the  true  conception  of 
interest,  that  a  statute  was  not  necessary 
to  compel  its  payment  where,  in  accordance 
with  the  principles  of  equity  and  justice  in 
the  enforcement  of  an  obligation,  interest 
should  be  allowed.  Young  v.  Godbe,  16 
Wall.  562,  665,  21  L.  ed.  250,  251: 

'^t  is  said  there  is  no  law  in  the  terri- 
tory of  Utah  prescribing  a  rate  of  interest 
in  transactions  like  the  one  in  controversy 
In  this  suit,  and  that,  therefore,  no  interest 
can  be  recovered.  But  this  result  does  not 
follow.  If  there  is  no  statute  on  the  sub- 
ject, interest  will  be  allowed  by  way  of 
damages  for  unreasonably  withholding  pay- 
ment of  an  overdue  account.  The  rate  must 
be  reasonable,  and  conform  to  the  custom 
which  obtains  in  the  community  in  dealings 
of  this  character." 

And  the  decisions  of  this  court  have  often 
since  exemplified  the  principle  by  consider- 
ing the  question  of  the  responsibility  for  in- 
terest from  the  point  of  view  of  reason  and 
justice,  even  though  no  express  statute  ex- 
isted for  compelling  this  payment.  So,  also, 
as  to  the  nature  and  character  of  the  obli- 
gation to  pay  taxes.  As  long  ago  as  Mere- 
dith V.  United  States,  13  Pet.  486,  10  L.  ed. 


268,  it  was  decided,  the  court  speaking  by^ 
Mr.  Justice  Story  (p.  493) :  J| 

•  ''It  appears  to  as  clear  upon  principle,  as* 
well  as  upon  the  obvious  import  of  the 
provisions  of  the  various  acts  of  Congress 
on  this  subject,  that  the  duties  due  upon 
all  goods  imported  constitute  a  personal 
debt  due  to  the  United  States  from  the  im- 
porter." 

Again,  in  United  States  v.  Chamberlin, 
219  U.  S.  260,  55  L.  ed.  204,  31  Sup.  Ct. 
Rep.  165,  the  nature  and  character  of  an 
obligation  to  pay  a  stamp  duty  was  con- 
sidered, and  the  right  to  collect  it  by  ac- 
tion of  debt  was  passed  upon,  and  it  was 
held  that  the  obligation  to  pay  was  a  debt» 
and  that  it  could  be  enforced  by  suit  in  the 
absence  of  an  exclusive  remedy  created  by 
the  statute  by  which  the  obligation  was 
I  imposed.  In  the  course  of  the  opinion,  va- 
rious decisions  of  this  court  recognizing  the 
right  of  the  United  States  to  enforce  in- 
ternal revenue  duties  by  suit  were  referred 
to,  and  the  statute  to  the  same  end  was 
cited,  and  its  application  to  the  case  in 
hand  was  pointed  out  upon  grounds  which 
in  reason  may  well  be  said  to  cause  the 
statute  to  be  applicable  to  the  ease  here 
before  us.  In  addition,  in  repeated  adjudi- 
cations in  this  court  it  has  been  settled 
that  in  a  suit  to  recover  taxes  which  have 
been  illegally  assessed,  interest  would  be 
allowed  against  the  official,  although  the 
real  responsibility  was  on  the  government. 
The  concluded  doctrine  on  this  subject  was 
thus  stated  in  a  recent  case  after  referring 
to  the  exemption  of  the  United  States  from 
liability  for  interest  (National  Home  v. 
Parrish,  229  U.  8.  494,  496,  57  L.  ed.  1296» 
1298,  33  Sup.  Ct.  Rep.  944) : 

"On  the  contrary,  in  suits  against  col- 
lectors to  recover  moneys  illegally  exacted 
as  taxes  and  paid  under  protest,  the  set- 
tled rule  is,  that  interest  is  recoverable 
without  any  statute  to  that  effect,  and  this 
although  the  judgment  ia  not  to  be  paid  by 
the  collector,  but  directly  from  the  Treasury. 
Erskine  v.  Van  Arsdale,  16  Wall.  76,  21  L. 
ed.  63;  Redfield  v.  Bartels,  139  U.  S.  694, 
35  L.  ed.  810, 11  Sup.  Ct  Rep.  683." 

The  conflict  between  the  sjrstems  is  pro- 
nounced and  fundamentaL  In  the  one,  theS 
state  rule,  except  as  to* contract;  no  inters? 
est  without  statute  in  the  United  States 
rule;  interest  in  all  cases  where  equitably 
due  unless  forbidden  by  statute.  In  one 
no  suit  for  taxes  as  a  debt  without  express 
statutory  authority;  in  the  other,  the  right 
to  sue  for  taxes  as  for  a  debt  in  every  case 
where  not  prohibited  by  statute. 

From  this  review  it  results  that  the  do^ 
trine  as  to  nonliability  to  pay  interest  for 
taxes  which  have  become  due  which  prevails 
in  the  state  courts  is  absolutely  in  coufiict 
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with  the  doctrine  applied  to  the  same  tub- 
Ject  in  this  court,  and  eannot  now  be  made 
the  rule  without  repudiating  settled  prin- 
eiplee  which  haTe  been  here  applied  for 
Biany  yeare  in  Tarious  aepects,  and  with- 
out in  effect  disregarding  the  sanctioD  eith- 
er ezpreasty  or  impliedly  gi^en  by  Congress 
to  such  rules.  From  this  it  follows  that  al- 
though in  the  cases  in  this  oourt  to  which 
we  at  the  outset  made  reference  which  en- 
forced the  liability  for  interest,  and  which 
are  here  controlling  if  th^  be  not  now  over- 
ruled, there  was  no  controversy  as  to  the 
liability  for  interest^  this  was  presumably 
because  the  matter  was  deemed  not  disput- 
able as  the  direct  result  of  the  then-settled 
doctrine  that  interest  could  be  recovered  by 
the  United  States  on  a  default  in  payment 
of  import  duties.  Under  this  eondition  we 
can  see  no  ground  for  departing  from  the 
rule  which  the  cases  enforced,  and  we  are 
therefore  constrained  to  the  conclusion  that 
the  court  below  was  wrong  in  rejecting  the 
prayer  of  the  government  for  interest,  and 
its  action  in  that  respect  must  be  reversed, 
while  in  others  it  must  be  affirmed. 
Modified  and  affirmied. 


(2SS  U.  &  290) 

H.  CLAY  PIERCE,  Plff.  in  Err., 

V. 

UNITED  STATES.  (No.  64.) 


UNITED  STATES 

V. 

H.  CLAY  PIERCE.  (No.  623.) 

Shipfinq  ({  7*)  —  Excise  ok  Foreign- 
Built  Yacht— NoNusB. 
The  nonuse  of  a  foreign-built  pleasure 
vacht  during  the  entire  taxing  year  relieves 
the  owner  from  liability  for  the  annual  ex- 
cise imposed  by  the  act  of  August  6,  1909 
(86  Stat  at  L.  112,  chap.  6t)t  I  37,  upon 
the  use  of  everj  such  yacht  now  or  here- 
after owned  or  cluirtered  for  more  than  six 
BDonths  by  any  citizen  of  the  United  States. 

[Bd.  Note.— "For  other  casee,  tee  Shipping,  Cent. 
DCk.  H  16-20;    Dec.  Dig.  |  7.^ 

[No8.  64   and   623.] 

Argued  January  6  and   7,   1914.     Decided 
February  24,  1914. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  en- 
forcing, without  interest,  a  claim  of  the 
United  States  for  an  excise  tax  upon  a  for- 
eign-built pleasure  yacht.  Reversed,  with 
directions  to  dismiss  the  complaint.     Also 

ON   A   CERTIFICATE   from   the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  the  question  of  I 
the  right  of  the  United  States  to  recover  inr 


terest  on  the  amount  of  the  tax.  Unan- 
swered. 

See  same  ease  below,  No.  64,  190  Fed* 
359. 

The  facts  are  stated  in  the  opinion. 

Mr.  WllUain  D.  Guthrie  for  H.  Clay 
Pierce. 

Assistant  Attorney  General  Adklna  and 
Mr.  Earl  W.  Kirchwey  for  the  Unitad 
States.  H 

Si 

*  Mr.  Chief  Justice  l¥blte  delivered   the* 
opinion  of  the  court: 

These  two  oases  involye  the  liability  of 
the  plaintiff  in  error  in  No.  64  for  a  tax 
on  tiie  foreign-built  yacht  Yacona,  which 
became  due  on  the  1st  of  September,  1909. 
The  complaint  in  every  substantial  partic- 
ular was  identical  with  that  filed  in  the 
Billings  case  this  day  decided  [232  U.  8. 261, 
58  L.  ed.  — ,  84  Sup.  Gt  Rep.  421],  and  this 
is  true  also  of  the  defenses  set  up  in  the 
answer,  except  that  the  answer  in  this  case 
contained  this  distinct  averment  whioh  was 
not  in  the  Billings  Case:  "That  the  said 
yacht  Yacona  was  not  in  use  by  the  de- 
fendant or  by  any  other  person  at  any  time 
during  the  year  next  preceding  the  1st  day 
of  September,  1909,  but  was  out  of  com- 
mission and  laid  up  unused  at  Brooklyn, 
in  the  state  of  New  York,  throughout  the 
whole  of  such  year."  The  case  was  sub- 
mitted on  bill  and  answer,  and  the  liability 
for  the  tax,  which  was  upheld  by  the  court 
below,  was  rested  upon  the  construction  as 
to  potential  use, — that  is,  a  tax  on  the  privi* 
lege  of  using, — ^which  we  decided  in  the 
Billings  Case  to  be  unsound.  In  this  case, 
as  in  that,  the  certificate  is  concerned  with 
a  writ  of  error  prosecuted  by  the  United 
States  to  the  circuit  court  of  appeals  be- 
cause of  the  rejection  of  a  prayer  for  in- 
terest. Treating  both  the  cases  in  this 
instance  as  one,  as  we  did  in  the  previous 
cases,  and  applying  to  this  the  construction 
which  we  have  given  the  statute  in  those 
cases,  it  follows  that  the  judgment  below 
was  wrong  and  must  be  reversed,  with  direo- 
tion  to  dismiss  the  complaint. 

And  it  is  so  ordered. 


(28S  U.  8.  292) 
H.  CLAY  PIERCE,  PUT.  in  Err, 

V. 

UNITED  STATES.     (No.  66.) 


UNITED  STATES 

V. 

H.  CLAY  PIERCE.     (No.  624.) 

This  case  is  governed  by  the  decision  Ib 
Pierce  ▼.  United  States,  ante,  this  paga. 

[Nos.  65  and  624.] 


*For  other  caaee  see  same  topic  A  fi  nukbbb  in  Deo.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexi 
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Argued  January  6  and  7,  1914.     Decided 
February  24,   1914. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  Yorlc  to  review  a  judgment  enforc- 
ing, without  interest,  a  claim  of  the  United 
States  for  an  excise  tax  upon  a  foreign- 
tnilt  pleasure  yacht.  Reversed,  with  di- 
rections to  dismiss  the  complaint.  Also 
ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  presenting  the  question  of 
the  right  of  the  United  States  to  recover 
interest  on  the  amount  of  the  tax.  Un- 
answered. 

See  same  case  below,  consolidated  with 
cases  as  there  entitled,  No.  65,  190  Fed.  872. 

The  facts  are  stated  in  the  opinion. 

Mr.  WilUam  D.  Guthrie  for  H.  Clay 
Pierce. 

Assistant  Attorney  General  Adkins  and 
Mr.  Karl  W.  Kirchwey  for  the  United 
States. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

These  cases  concern  the  right  to  recover 
a  tax  on  the  yacht  Yacona,  becoming  due 
•n  the  1st  of  September,  1910.  The  com- 
plaint filed  by  the  United  States  in  No.  65 
was  in  substance  like  that  filed  in  the 
previous  cases,  and  the  answer  in  effect  set 
up  the  same  defenses,  especially  the  de- 
fense relating  to  the  nonuse  of  the  yacht. 
ggThe  case,  by  stipulation,  was  submitted  to 
g  the  court  without  a  jury,  a  finding  of  facts 
•  was  made  which  distinctly  established  *the 
nonuse  during  the  taxing  year,  and  the 
court  gave  a  judgment  for  the  tax,  although 
it  rejected  the  interest,  upon  the  same  con- 
struction of  the  act  which  it  applied  in  the 
previous  cases.  The  certificate  in  this  as 
in  the  other  cases  is  here  in  consequence 
of  error  prosecuted  by  the  United  States  to 
the  circuit  court  of  appeals,  because  of  the 
rejection  of  the  interest  claimed.  Treating 
this  case  as  we  treated  the  others,  and  ap- 
plying the  construction  in  those  cases  given, 
it  follows  that  the  judgment  in  this  case 
must  be  reversed. 
And  it  is  so  ordered. 


OBI  u.  a  xu) 

UNITED    STATES 

V. 

CORNELIUS  E:.  O.  BILLINGS.    (No.  626.) 


<X)RNELIUS  K.  Q.  BILLINGS,  Plff.  in  Err., 

V. 

UNITED  STATES.     (No.  67.) 

This  case  is  governed  by  the  decision  in 
Billings  V.  United  States,  ante,  421. 

[Nos.  626  and  67.] 


Argued  January  6  and  7,  1914.     Decided 
February  24,   1914. 

IN  ERROR  to  the  arcuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  enforc- 
ing, without  interest^  a  claim  of  the  United 
States  for  an  exeiie  tax  upon  a  foreign* 
built  pleasure  yacht.  Modified  by  awarding 
interest,  and  as  modified  affirmed.    Also 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  presenting  the  question 
of  the  right  of  the  United  States  to  recover 
interest  on  the  amount  of  the  tax.  Un- 
answered. 

See  same  case  below,  consolidated  with  cas- 
es as  there  entitled,  No.  67,  190  Fed.  372. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Adkins  and 
Mr.  Karl  W.  Kirchwey  for  the  United 
States. 

Mr.  William  D.  Guthrie  for  Cornelius 
K.  G.  Billings. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

These  two  cases  are  controlled  by  the  two 
cases  between  the  same  parties,  just  decided. 
In  the  case  which  is  here  on  error,  the  suit 
was  brought  by  the  United  States  to  re- 
cover the  amount  of  the  tax  which  became 
due  upon  the  yacht  Vanadis,  on  the  Ist 
day  of  September,  1910,  under  the  act  of 
August  6th,  1909  [36  Stat,  at  L.  11,  chap. 
6,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  741], 
which  was  under  consideration  in  the  pre- 
vious cases.  The  complaint,  leaving  aside 
some  additional  averments  which  it  is  un- 
necessary to  refer  to,  was  the  same  as  the 
one  in  the  cases  already  passed  upon,  and^ 
this  is  true  also  of  the  answer.  The  caaeg 
•by  stipulation  was  submitted  to  the  court* 
without  a  jury,  and  the  steps  essential  to 
save  all  the  questions  in  the  case  were 
properly  taken.  The  use  of  the  vessel  dur- 
ing the  taxing  period  was  shown.  There 
was  a  judgment  in  favor  of  the  United 
States  for  the  amount  of  the  tax,  but 
against  it  for  interest,  and  error  was  prose- 
cuted from  the  circuit  court  of  appeals  to 
review  that  subject,  and  such  case  is  here 
on  certificate.  Taking  jurisdiction  of  both 
cases  and  treating  them  as  one,  as  was 
done  in  the  previous  cases,  and  applying 
the  conclusions  in  those  cases  expressed,  to 
this,  it  results  that  the  judgment  below 
must  be  modified,  so  far  as  the  interest  is 
concerned,  by  allowing  the  claim  of  the 
United  States  in  that  respecti  and  in  othar 
respects  it  must  be  affirmed. 

And  it  is  so  ordered. 
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ROY  A.  RAINEY,  Plff.  in  Err., 
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UNITED  STATES.   (No.  74.) 
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UNITED  STATES 

T. 

ROY  A.  RAINEY.     (No.  «27.) 


ROY  A.  RAINEY,  Plff.  in  Err., 

V. 

UNITED  STATES.     (No.  73.) 


UNITED  STATES 

V. 

ROY  A.  RAINEY.     (No.  628.) 

Shipping  (§  ?♦)— Tax  on  Fobeion-Btjilt 
Pleasube  YACHTS— Action  in  Pessonaic 

1.  Ab  action  in  personam  will  lie  against 

the  owner  for  the  recovery  of  the  excise  tax 

imposed  by  the  act  of  August  5,  1009   (36 

Stat,  at  L.  112,  chap.  6,  U.  S.  Comp.  Stat. 

Supp.  1911,  p.  1197),  §  37,  upon  the  use  of 

foreign-built  pleasure  yachts. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent. 
Dig.  M  16-20;    Dec.  Dig.  8  ?.•] 

Shipping  (§  7*)  —  Excise  on  Fobeion- 
BuiLT  Yacht— When  Due. 

2.  The  excise  tax  based  on  gross  tonnage, 
which,  under  the  tariff  act  of  August  5, 
1909,  §  37,  shall  be  levied  and  collected  an- 
nually on  the  1st  day  of  September  upon  the 
Qse  of  every  foreign-built  pleasure  yacht 
now  or  hereafter  owned  or  chartered  for 
more  than  six  months  by  any  citizen  of  the 
United  States,  became  due  on  the  1st  day 
of  September  following  the  passage  of  the 
act. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cest. 
Dig.  U  16-20;    Dec.  Dig.  §  7.*] 

Shipping  (|  7*)  —  Excise  on  Fobeign- 

BUILT  YaCHT—ChaBTEBEB  OB  OWNEB. 

3.  The  six  months  clause  in  the  tariff  act 
of  August  5,  1909,  §  37,  imposing  an  annual 
excise  tax  to  be  levied  and  collected  upon 
the  use  of  every  foreign-built  pleasure  yacht 
now  or  hereafter  owned  or  chartered  for 
more  than  six  months  by  any  citizen  of  the 
United  States,  applies  only  to  charterers, 
not  to  owners. 

[Ed.  Note.— For  other  cases,  see  Shipping.  Cent. 
Dig.  §9  16-20;   Dec.  Dig.  S  7.«] 

Taxation  ({  42*)— Unifobmity  —  Excise 
Tax. 

4.  The  uniformity  clause  of  U.  S.  Const, 
art.  1,  §  8,  is  not  violated  by  the  excise  tax 
based  upon  gross  tonnage  levied  by  the  act 
of  August  5,  1909,  §  37,  upon  the  use  of  for- 
eign-built pleasure  yachts  owned  by  citi- 
sens  of  the  United  States  because  a  like 
tax  is  not  imposed  upon  the  use  of  a  domes- 
tic yacht  under  similar  circumstances. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  fiS  90-95;    Dec.  Dig.  |  42.*] 

Constitutional  Law  (|  283*)— Dub  Pbo- 
CESs  OF  Law— Excise  Tax— Discbimina- 

TION. 

6.  The  imposition  of  an  excise  tax  based 
upon  gross  tonnage  upon  the  use  of  foreign- 
built  pleasure  yachts  owned  by  citizens  of 
the  United  States  without  imposing  a  like 
tax  upon  the  use  of  a  domestic  yacht  under 
similar   circumstances,  as   is  done  by   the  f 


that  statute  repucnant  to  the  due  process 

of  law  clause  of  the  6th  Amendment  to  the 

Federal   Constitution,  as  being  so  beyond 

the  power  of  classification,  abhorrent  to  the 

sense  of  justice,  and  so  repugnant  to  the 

conceptions  of  free  government  as  to  be  v<Hd 

even   in   the  absence  of  express  oonstittt- 

tional  limitation. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  fi|  891,  892,  904-906 ;    Dec.  Dig.  | 


Constitutional  Law  (|  46*)— When  Va- 

XIDITT  HAT  BB  ASSAILEX>— KaTUBS  OF  AO- 
TION. 

6.  The  question  of  the  possible  invaiidity 
of  the  ad  valorem  duty  of  36  per  cent  pre- 
scribed by  the  act  of  August  5,  1909,  §  37, 
as  an  optional  alternative  to  the  annual 
excise  tax  based  upon  gross  tonnage  imposed 
by  that  section  upon  the  use  of  foreign- 
built  pleasure  yachts,  will  not  be  considered 
in  an  action  for  the  recovery  of  the  annual 
tonnage  tax,  since  the  provisions  concerning 
the  ad  valorem  tax  are  separable  from  those 
concerning  the  annual  tax. 

[Sd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  98  48-45 ;    Dec  Dig.  |  46.*] 

Constitutional  Law  (|  283*)  —  Tbkatt 
Rights— Due  Pbocess  of  Law. 

7.  The  enforcement  of  the  annual  excise 
tax  based  upon  gross  tonnage  imposed  by 
the  tariff  act  of  August  6,  1909,  $  37,  upon 
the  use  of  foreign-built  pleasure  yachts 
owned  by  citizens  of  the  United  States,  even 
if  destructive  of  rights  vested  in  the  owner 
by  the  treaty  of  July  3,  1816  (8  Stat,  at  L. 
228),  with  Great  Britain,  does  not  for  that 
reason  deprive  the  owner  of  his  property 
without  due  process  of  law. 

lEd.  Note.— For  otber  casee.  see  Constitutional 
Law.  Cent  Dig.  H  891.  892.  904-906 ;  Dec.  Dig.  | 
283.«] 

Statutes  (§  6*)—Validitt— Revenue  Bill 
—Amendment  bt  Senate. 

8.  The  requirement  of  U.  S.  Const,  art. 
1,  §  7,  that  revenue  bills  must  originate  in 
the  House  of  Representatives,  does  not  in- 
validate the  provision  of  the  tariff  act  of 
August  6,  1909,  §  37,  imposing  an  excise 
tax  based  on  gross  tonnage  upon  the  use  of 
foreign-built  pleasure  yachts,  which  was 
proposed  by  the  Senate  as  an  amendment,— 
the  bill  itself  originating  in  the  House  of 
Representatives. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent. 
Dig.  I  6 ;    Dec  Dig.  8  6.*] 

[Nos.  74,  627,  73,  and  628.] 

Argued  January  6  and  7,  1914.     Decided 
February  24,  1914. 

TWO  WRITS  OF  ERROR  to  the  Circuit 
Ck)urt  of  the  United  States  for  the 
Southern  District  of  New  York  to  review 
a  judgment  enforcing  without  interest  a 
claim  of  the  United  States  for  an  excise  tax 
upon  a  foreign-built  pleasure  yacht.  Modi- 
fied by  awarding  interest,  and  as  modified 
affirmed.    Also 

TWO  CERTIFICATES  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  presenting  the  question  of 


ASt  of  Amgust  5,  1909,  §  37,  does  not  render    the   right  of  the  United  States  to  recover 
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interest  on  the  amount  of  the  tax.  Unan- 
swered. 

See  same  case  below,  consolidated  with 
oases  as  there  entitled.  No.  74, 190  Fed.  359 ; 
No.  73,  190  Fed.  872. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  Andrade,  Jr.,  for  Roy  A.  Rainey. 

Assistant  Attorney  General  Adkins  and 
Mr.  Karl  W.  Kirchwey  for  the  United 
States. 


Mr.   Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  first  two  of  the  foregoing  cases  re- 
late to  a  tax  becoming  due  on  the  1st  of 
September,  1909,  and  the  other  two  to  a 
tax  becoming  due  on  the  Ist  of  September, 
1910,  the  taxes  in  all  cases  having  been 
levied,  pursuant  to  §  37  of  the  tariff  act  of 
1909  [3d  Stat,  at  L.  112,  chap.  6,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1197],  on  the 
British  built  yacht  Cassandra,  owned  by  the 
plaintiff  in  error.  In  these  cases,  as  in 
those  arising  under  the  same  act,  which  we 
have  just  decided,  the  certificates  of  the 
circuit  court  of  appeals  are  here  because  of 
writs  of  error  from  that  court  prosecuted 
by  the  United  States  for  the  purpose  of  re- 
viewing the  action  of  the  trial  court  in  re- 
jecting a  demand  for  Interest,  and  the  two 
other  cases  are  here  on  direct  writ  of  error 
to  the  court  below,  to  review  its  action  in 
upholding  the  tax.  In  both  the  cases 
brought  directly  here,  the  pleadings  of  the 
^government  asserted  the  citizenship  of  the 
g  defendant,  the  use  of  the  yacht  during  the 
*  taxing  period,  and  the  other  statutory  •es- 
sentials to  fix  liability.  The  answers  not 
traversing  citizenship,  ownership,  or  use, 
set  up  the  same  defenses  as  were  urged  in 
the  cases  we  have  just  decided,  somewhat 
however,  reiterated  and  changed  in  form  of 
statement,  and  other  defenses  not  made  in 
the  previous  cases.  In  the  first  direct  case, 
judgment  was  rendered  in  favor  of  the  gov- 
ernment for  the  tax  by  submission  on  bill 
and  answer.  In  the  second  a  like  judg- 
ment was  rendered,  the  case  having  been 
submitted  by  stipulation  to  the  court  with- 
out a  jury;  and  in  that  case  the  finding 
of  fact  made  by  the  court  as  to  the  use  of 
the  yacht  is  as  follows:  "During  the  period 
from  the  said  25th  day  of  June,  1908,  the 
date  when  the  defendant  purchased  the  said 
yacht,  to  the  1st  day  of  September,  1910, 
the  yacht  was  used  by  the  defendant  both 
in  the  waters  of  the  United  States  and  in 
the  waters  of  foreign  countries,  as  well  as 
on  the  high  seas;  and  in  the  year  immedi- 
ktely  preceding  the  first  day  of  September, 
1910,  the  said  yacht  was  used  by  the  de- 
fendant continuously  in  the  waters  of  the 
United  States,  except  for  the  period  from 
June  20,  1910,  to  July  30,  1910,  when  she' 


was  used  by  the  defendant  on  a  eniise  to 
the  Qulf  of  St.  Lawrence," 

Separate  assignmients  of  error  were  mad« 
in  the  two  cases  which  are  here  on  direct 
review,  and  are  referred  to  and  discussed 
in  the  arguments  at  bar.  They  are  all,  in 
both  cases,  however,  embraced  in  the  ten 
separate  propositions  stated  in  the  argu- 
ment, and  both  cases  will  therefore  be  dis- 
posed of  by  briefly  considering  and  deciding 
them.  In  doing  so  we  shall  bring  the  sev- 
eral assignments  under  common  headings, 
for  the  purpose  of  avoiding  repetition.  First^ 
that  the  court  erred  in  holding  there  was 
authority  to  bring  an  action  in  personam 
against  the  owner  for  the  recovery  of  tlie 
tax.  This  is  disposed  of  by  the  reasoning 
adopted  in  the  BilUngs  Case  [232  U.  S.  261, 
58  L-  ed.  — ,  84  Sup.  Ct  Rep.  421],  in  pass- 
ing on  the  question  of  liability  for  interest. 
Second,  that  error  was  committed  in  hold-H 
ing  the  first  instalment  of*the  tax  was  due? 
in  September  1909,  and  in  deciding  that 
the  six  months'  clause,  under  the  section  in 
question,  "applied  only  to  the  charterer, 
and  did  not  apply  to  the  owner  of  a  for- 
eign-built yacht.''  Third,  that  error  was 
conunitted  in  deciding  that  the  tax  did  not 
violate  the  due  process  clause  of  the  5th 
Amendment,  and  was  not  in  conflict  with 
the  uniformity  clause  of  article  1,  %  8,  of  the 
Constitution.  These  grounds  also  are  dis- 
posed of  by  the  opinion  in  the  Billings 
Case.  Fourth,  that  error  was  conunitted 
in  not  deciding  that  §  37  of  the  act  of  1909, 
"in  so  far  as  it  lays  a  duty  of  35  per  cent 
ad  valorem,  is  a  direct  tax  and  void  be- 
cause not  apportioned,  in  contravention  of 
article  1,  I  2,  and  article  1,  S  9,  of  the 
Constitution  of  the  United  States.**  This 
proposition  is  concerned  with  the  second 
paragraph  of  the  act  in  question,  which 
gives  a  right  to  the  owner  of  foreign-built 
yachts  to  conunutation,  as  follows: 

"In  lieu  of  the  annual  tax  above  pre- 
scribed the  owner  of  any  foreign-built  yacht, 
pleasure  boat,  or  vessel  above  described 
may  pay  a  duty  of  thirty-five  per  centum 
ad  valorem  thereon,  and  such  yacht,  plea- 
sure boat  or  vessel  shall  thereupon  be  en- 
titled to  all  the  privil^es  and  shall  be  sub- 
ject to  all  the  requirements  prescribed  by 
sections  forty-two  hundred  and  fourteen, 
forty- two  hundred  and  fifteen,  forty-two 
hundred  and  seventeen,  and  forty-two  hun- 
dred and  eighteen  of  the  Revised  Statutes 
U.  S.  Comp.  Stat.  1901,  pp.  2845-2847,  and 
act  amendatory  thereto,  in  the  same  man- 
ner as  if  said  yacht  had  been  built  in  the 
United  States,  and  shall  be  subject  to  ton- 
nage duty  and  light  money  only  in  the 
same  manner  as  if  said  yacht  had  been 
built  in  the  United  States." 

We  think  the  reasons  given  In  the  com- 
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prehensive  opinion  of  the  lower  court  in 
ruling  adversely  on  this  proposition  are  so 
conclusive  that  we  adopt  them  and  make 
them  our  own.  The  court  said: 
e  *The  owner  is  not  required  to  pay  this 
2  duty.     He  it  merely  given  the  option  to 

*  pay  it.  In  its  nature  it  would* seem  to  be 
a  duty  on  imports,  and  such  duties  are  not 
held  to  be  direct  taxes  requiring  apportion- 
ment. But  it  is  unnecessary  to  pass  upon 
this  question.  These  actions  are  for  the  re- 
covery of  the  annual  tonnage  tax,  and  the 
validity  of  the  ad  valorem  tax  is  not  in- 
volved. The  provisions  concerning  that  tax 
are  separable  from  those  concerning  the  an- 
nual tax.  The  one  is  not  dependent  upon 
the  other,  and  there  is  no  indication  that 
Congress  would  not  have  adopted  the  one 
without  the  other.  Under  such  conditions 
it  is  well  settled  that  unconstitutional  pro- 
visions may  be  separated  from  legal  provi- 
sions, and  effect  be  given  to  the  latter." 
[190  Fed.  862.] 

Fifth,  that  error  was  committed  in  not 
holding  that  enforcement  of  the  tax  'Vould 
destroy  rights  vested  in  the  defendant  un- 
der the  British  treaty  of  July  3d,  1815  [8 
Stat,  at  L.  228],"  and  would  for  such  rea- 
son "deprive  the  defendant  of  his  property 
without  due  process  of  law.*'  The  court  be- 
low adequately  disposed  of  this  contention 
upon  reasons  which  we  also  approve  and 
adopt. 

The  court  said: 

"The  defendant  does  not  claim  to  be  a 
British  subject,  and  it  is  by  no  means  clear 
that  he  is  entitled  to  invoke  the  protec- 
tion of  the  treaty.  But,  however  that  may 
be,  it  is  well  settled  that  when  a  treaty 
is  inconsistent  with  a  subsequent  act  of 
Congress,  the  latter  will  prevail  Taylor 
y.  Morton,  2  Curt.  C.  C.  454,  Fed.  Cas.  No. 
13,799;  and  see  Whitney  v.  Bobertson,  124 
U.  S.  190,  31  L.  ed.  380,  8  Sup.  Ct.  Rep. 
456;  Head  Money  Cases  (Edye  v.  Robert- 
son), 112  U.  S.  680,  28  L.  ed.  798,  5  Sup. 
Ct  Rep.  247;  Cherokee  Tobacco  (Boudinot 
V.  United  States),  11  Wall.  616,  20  L.  ed. 
227;  Ropes  v.  Clinch,  8  Blatchf.  304,  Fed. 
Cas.  No.  12,041. 

"Treaties  are  contracts  between  nations, 
and  by  the  Constitution  are  made  the  law 
of  the  land.  But  the  Constitution  does  not 
declare  that  the  law  so  established  shall 
never  be  altered  or  repealed  by  Congress. 
Oood  faith  toward  the  other  contracting 
nation  might  require  Congress  to  refrain 
from  making  any  change,  but  if  it  does 
i«act,  its  enactment  becomes  the  controlling 
«law  in  this  country.    The  other  nation  may 

*  have  ground  for  complaint,  but 'every  per- 
son is  bound   to  obov  the  law.     And   ns  a 

« 

corollary  it  follows  t'i,it  no  norsnn  acquires 


any  vested  right  to  the  continued  operation 
of  a  treaty." 

Sixth,  that  error  was  committed  in  not 
deciding  that  §  87  of  the  act  was  void, 
"as  it  is  a  bill  for  raising  revenue,  and  it 
originated  in  the  Senate  and  not  in  the 
House  of  Representatives,  in  contravention 
to  article  1,  §  7,  of  the  Constitution  of  the 
United  States."  Without  intimating  that 
there  is  judicial  power,  after  an  act  of 
Congress  has  been  duly  promulgated,  to 
inquire  in  which  House  it  originated,  for 
the  purpose  of  determining  its  validity,  and 
upon  the  assumption,  for  the  sake  of  the 
argument,  that  such  power  may  be  in- 
voked, again  we  think  the  court  below  dis- 
posed of  the  contention  upon  a  ground  en- 
tirely satisfactory,  which  w*  adopt  and 
approve,  the  court  saying: 

"I  am  also  satisfied  that  the  section  in 
question  is  not  void  as  a  bill  for  raising 
revenue  originating  in  the  Senate,  and  not 
in  the  House  of  Representatives.  It  ap« 
pears  that  the  section  was  proposed  by  the 
Senate  as  an  amendment  to  a  bill  for  rais- 
ing revenue  which  originated  in  the  House. 
That  is  sufficient.  Having  become  an  en- 
rolled and  duly  authenticated  act  of  Con- 
gress, it  is  not  for  this  court  to  determine 
whether  the  amendment  was  or  was  not 
outside  the  purposes  of  the  original  bill." 

Following  the  practice  adopted  in  the 
cases  previously  decided,  and  treating,  as 
we  did  in  these  cases,  the  United  Stiites  as 
here  on  a  cross  writ  of  error  complaining 
of  the  refusal  to  allow  interest,  it  follows 
that  the  questions  asked  by  the  circuit  court 
of  appeals,  covered  by  the  certificates,  need 
not  be  answered,  and  that  the  judgments 
of  the  court  below  in  the  cases  on  direct 
writ  of  error  in  so  far  as  they  rejected  the 
claim  of  interest  will  be  modified  to  the  ex- 
tent necessary  to  allow  such  claim,  and  in 
other  respects  will  be  afiirmed.  Therefore 
the  order  will  be  modified  and  affirmed. 


(282  U.  8.  293) 
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V. 

HARRIET  GK)EL£T.t     (No.  632.) 

SmppTNO  (I  7*)  —  Excise  ow  Foreio  it- 
Built     Yacht  —  Ownbb     DoifiozLSb 
Abroad. 
A  citizen  of  the  United  States  who  has  a 

permanent  residence  and  domicil  abroad  is 

tDeath  of  Harriet  Goelei  suggested,  and 
appearance  of  Robert  Walton  Goelet,  as 
executor  under  the  last  will  and  testament 
of  Harriet  Goelet,  filed  and  entered  Janu- 
ary 7,  1014,  as  a  party  herein. 
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not  liable  for  the  excise  tax  based  upon 
gross  tonnage  which,  under  the  tariff  act 
of  August  5,  1909  (36  Stat,  at  L.  112,  chap. 
•,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1197), 
9  37,  shall  be  levied  and  collected  annually 
'*bj  the  collector  of  customs  of  the  district 
nearest  the  residence  of  the  managing  own- 
er" upon  the  use  of  every  foreign-built  pleas- 
ure yacht  now  or  hereafter  owned  or  char- 
tered for  more  than  six  month  by  any  dti- 
cen  of  the  United  States. 

[Ed.  Note.*-For  other  cases,  see  Shipping,  Gent. 
Dlf .  II  16-20 ;   Dec  Dig.  f  T.*] 

[Nos.  631  and  632.] 

Argued  January  6  and  7,  1914.     Decided 
February  24,  1914. 

TWO  CERTIFICATES  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second   Circuit  presenting,  inter  alia,  the 
question  whether  the  excise  on  tlie  use  of 
foreign-built  pleasure  yachts  may  be  col- 
lected  from  an   owner  permanently   domi- 
ciled in  another  country.    Answered  in  the 
negative.     Other  questions  unanswered. 
The  facts  are  stated  in  the  opinion. 
Assistant  Attorney  General  Adkins  and 
Mr.    Karl    W.    Kirchwey    for    the    United 
States. 
Mr.   William   D.   Guthrie  for   Harriet 
^  Qoelet. 

ei 

""    *Mr.   Chief  Justice  White  delivered  the 

opinion  of  the  court: 

The  questions  asked  in  both  of  these  cases 
relate  to  S  37  of  the  tariff  act  of  1909  [36 
Stat,  at  L.  112,  chap.  6,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1197],  which  we  have  con- 
strued in  several  opinions  just  announced. 
They  both  concern  the  sum  of  excise  duties 
levied  on  the  foreign-built  yacht  Nahma, 
the  one  assessed  for  the  year  ending  on  the 
1st  of  September,  1909,  and  the  other  on  the 
1st  of  September,  1910.  The  cases  were  de- 
cided by  the  trial  court  at  the  same  time 
with  other  cases  for  a  like  period,  the  case 
relating  to  the  tax  for  1909  having  been 
submitted  on  bill  and  answer  as  a  result 
of  the  overruling  a  demurrer  filed  by  the 
government  to  the  answer  of  the  defendant 
and  the  election  to  plead  no  further,  and 
the  case  involving  the  levy  for  1910  having 
been  decided  by  the  court  along  with  other 
cases  without  the  intervention  of  a  jury, 
aa  the  result  of  a  stipulation  between  the 
parties.  The  certificate  fully  states  the 
situation  as  to  both  periods  of  taxation,  con- 
forming to  the  conditions  of  fact  which  we 
have  recapitulated  in  the  opinions   in   the 

Stwo  Billings  Cases  [232  U.  S.  421,  58  JU  ed. 

S*  — ^»  a4  Sup.  Ct.  Rep.  421].«and  the  questions 
aaked  concerning  the  construction  of  the 
statute,  its  operation  and  its  constitution- 
ality, involve  all  the  subject-matters  which 


we  have  disposed  of  in  the  previous  opin- 
ions. In  both  of  these  cases,  however,  differ- 
ing from  those  which  we  have  previously 
decided,  in  the  pleadings  concerning  the  1009 
tax  it  was  expressly  averred,  and  by  the 
demurrer  conceded,  that  the  owner  of  the 
yacht,  at  least  for  a  year  prior  to  the  levy 
of  the  tax,  was  domiciled  in  a  foreign  coun- 
try, and  that  the  yacht  whose  use  was  taxed 
had  a  permanent  situa  in  such  country,  and, 
so  far  as  the  levy  for  1910  is  coneernedt 
that  state  of  things,  as  shown  by  the  cer- 
tificate, was  expressly  covered  by  the  find- 
ings of  fact;  and  if  the  opinion  of  the  trial 
court  be  considered,  it  will  appear  that  it 
was  one  of  these  peculiarities  of  fact,  tiiat 
is,  the  permanent  domicil  abroad,  which  led 
that  court,  instead  of  deciding  in  favor  of 
the  tax,  to  hold  that  as  to  both  periods  it 
was  unauthorized  by  the  statute.  To  make 
the  situation  perfectly  clear  we  quote  from 
the  certificate  in  the  ease  concerning  the 
1909  tax  (No.  631)  the  exact  language  of 
the  answer  on  the  subjects  just  stated,  the 
equivalent  of  which  is  embraced  in  the  case 
involving  the  1910  tax  (No.  632),  as  fol- 
lows: 

"That  the  defendant  was,  on  September  1, 
1909,  and  for  several  years  prior  thereto 
had  been,  permanently  a  resident  of  and 
domiciled  at  Paris,  in  the  Republic  of 
France;  and  that  since  1901  her  said  yacht 
had  not  been  within  the  jurisdiction  of  the 
United  States,  but  had  had  a  permanent 
situs  within  the  jurisdiction  of  Great  Brit- 
ain." 

For  the  purpose  of  enabling  it  to  deter- 
mine the  influence  of  the  facts  thus  stated 
upon  the  decision  of  these  two  cases,  the 
court,  in  its  certificate,  in  addition  to  many 
questions  involving  the  issues  of  construc- 
tion and  constitutionality  which  we  have 
disposed  of  in  the  other  cases,  asks  two 
questions  whose  order  of  statement  we  re- 
arrange as  follows:  S 
«"II.  Does  the  tax  purporting  to  be  im-? 
posed  by  said  act  of  Congress  apply  to  the 
use  of  a  foreign-built  yacht  owned  by  a 
citizen  of  the  United  States  who  was  per- 
manently resident  and  domiciled  in  a  for* 
eign  country  for  more  than  one  year  prior 
to  September  1,  1909,  and  to  the  levy  of 
such  tax? 

"I.  Does  the  tax  purporting  to  be  im- 
posed by  §  37  of  the  act  of  Congress,  ap- 
proved August  5,  1909,  apply  to  the  use  of 
a  foreign-built  yacht  owned  by  a  citizen 
of  the  United  States,  when  such  yacht,  for 
a  period  of  more  than  one  year  prior  to  Sep- 
tember 1,  1909,  and  to  the  levy  of  such  tax, 
was  used  wholly  outside  of  the  limits  and 
territorial  jurisdiction  of  the  United 
States?" 

It  is  manifest  from  what  we  have  said 
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that  the  respooM  to  these  two  questions  will 
be  Bubetantially  determinative  of  all  the 
questiona  which  the  oertiflcate  propounds, 
since  if  we  answer  either  of  them  in  the 
negative,  the  case  will  be  disposed  of  and 
there  will  be  no  occasion  to  reply  to  the 
others;  and  if,  on  the  contrary,  we  answer 
both  of  them  in  the  aifirmative,  there  will 
be  no  need  to  do  anything  but  state  our 
reply  to  the  other  questions,  since  the  rea- 
sons for  such  reply  will  be  controlled  by 
the  opinions  which  we  have  previously  an- 
nounced. We  come  then  to  consider  the 
questions  in  the  order  stated. 

Not  in  the  slightest  degree  questioning 
that  there  was  power  to  impose  the  excise 
duty  on  the  eitisen  owning  a  foreign-built 
yacht  wholly  irrespective  of  the  fact  that 
he  was  permanently  domiciled  in  a  foreign 
eonntry,  and  putting  out  of  view  all  ques- 
tions concerning  the  nonapplication  of  the 
statute  to  the  case  in  hand  purely  because 
of  the  situs  of  the  yacht  itself,  the  single 
matter  for  decision  is,  Do  the  terms  of  the 
statute  provide  for  the  payment  by  a  citizen 
ol  the  United  States  who  has  a  permanent 
residence  and  domicil  abroad  of  an  excise 
duty  because  of  the  use  by  him  as  owner 
or  charterer  under  the  terms  of  the  statute 
*  of  a  foreign-built  yacht?  It  may  not* be 
doubted,  as  observed  by  the  trial  court  in 
these  cases  (omitting  the  consideration  of 
taxes  imposed  on  property  having  a  situs 
within  the  jurisdiction  of  the  taxing  au- 
thority), speaking  in  a  general  sense,  that 
the  taxing  power,  when  exerted,  is  not 
usually  applied  to  those  even  albeit  they 
are  citizens,  who  have  a  permanent  domicil 
or  residence  outside  of  the  country  levying 
the  tax.  Indeed,  we  think  it  must  be  con- 
ceded that  the  levy  of  such  a  tax  is  so  be- 
yond the  normal  and  usual  exercise  of  the 
taxing  power  as  to  cause  it  to  be,  when 
exerted,  of  rare  occurrence  and  in  the  full- 
eat  sense  exceptional.  This  being  true,  we 
must  approach  the  statute  for  the  purpose 
of  ascertaining  whether  its  provisions  sanc- 
tion such  rare  and  exceptional  taxation. 
Considering  the  text,  we  search  in  vain  for 
the  express  declaration  of  such  authority. 
True,  it  is  argued  by  the  United  States,  that 
as  the  tax  is  levied  on  any  citizen  using  a 
foreign-built  yacht,  and  as  any  includes  all, 
therefore  the  statute  expressly  embraces  a 
citizen  permanently  domiciled  and  residing 
abroad.  But  this  argument  in  effect  begs 
the  question  for  decision,  which  is  whether 
the  use  of  the  general  words  "any  citizen," 
without  more,  should  be  considered  as  ex- 
pressing more  than  the  general  rule  of 
taxation;  or,  in  other  words,  can  be  treated 
without  the  expression  of  more  as  embracing 
the  exceptional  exertion  of  the  power  to  tax 
one  perTPanently  residing  abroad.    As  illus- 


9 


trative  and  throwing  QghA  on  the  real  ques- 
tion for  decision,  action  taken  by  Congress 
in  exerting  Its  taxing  power  is  at  least 
worthy  of  note.  For  instance  the  provi- 
sions of  the  income  tax  law  of  June  30th, 
1864  (13  Stat,  at  L.  281,  chap.  173),  ex- 
pressly extended  that  tax  to  those  domiciled 
abroad,  and  a  like  purpose  is  beyond  doubt 
expressed  in  the  income  tax  of  1913  (sub- 
division 1  of  the  tariff  act  of  October  8, 
1013),  But  without  resting  this  case  upon 
the  implication  against  the  conferring  of 
the  authority  here  claimed  from  the  mere 
want  of  express  statement  in  the  statute  of  ^ 
the  giving  of  such  exceptional*  power,  and* 
treating  such  implication  as  not,  in  and  of 
itself,  absolutely  conclusive,  we  think  when 
to  the  force  of  such  inference,  even  though 
it  be  limited,  there  is  added  the  weight  aris- 
ing from  that  which  is  expressly  stated  in 
the  statute,  the  conclusion  against  want  of 
power  conferred  to  levy  the  tax  here  as- 
serted is  established.  This  arises  from  the 
command  of  the  statute  that  the  tax  shall 
be  levied  "by  the  collector  of  customs  of 
the  district  nearest  the  residence  of  the 
managing  owner,"  etc.,  since  the  conse- 
quence of  such  command  is  to  associate 
residence  with  citizenship,  and  establishes 
such  a  relationship  between  them  as  to  bring 
about  the  result  which  we  have  just  stated. 
Nor  do  we  think  there  is  anything  as  sug- 
gested by  the  argument  of  the  United  States 
in  the  case  of  Eidman  v.  Martinez,  184  U. 
S.  691,  46  L.  ed.  704,  22  Sup.  Ct.  Rep.  515, 
which  militates  against  the  views  just 
stated;  and  this  also  is  true  of  the  sugges- 
tion made  in  argument  concerning  the  cir- 
culation by  those  interested  in  the  enact- 
ment of  the  provision  of  a  list  of  yachts 
which  would  become  subject  to  the  tax  if 
the  provision  was  enacted,  which  list  in- 
cluded the  yacht  taxed  in  this  case.  The  ex- 
pectations of  those  who  sought  the  enact- 
ment of  legislation  may  not  be  used  for  the 
purpose  of  affixing  to  legislation  when  en- 
acted a  meaning  which  it  does  not  express. 

For  the  reasons  just  stated  we  conclude 
to  answer  the  second  question  in  the  nega- 
tive, and  not  to  reply  to  the  others,  as  it 
becomes  unnecessary  to  do  so. 

And  it  will  be  so  certified. 


(232  U.  S.  299) 

UNITED  STATES 

V. 

JAMES  GORDON  BENNETT. 

Shipping  ({  7*)  —  Excise  ow  Fobeign- 
BuiLT  Yacht  —  Use  Outside  United 
States. 

1.  Use  for  the  taxing  period  whollv  out- 
side the  territorial  limits  of  the  (Jnited 
States  is  comprehended  by  the  provision  (tf 


*For  other  cases  see  same  topic  A  fi  MUiiBaB  In  Deo.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
34  S.C.-28 


•a^rjrm- 


4S4 


84  SXIPBSME  OOUBX  BSFOBTBB. 


Oor.  Tom, 


the  tariff  act  of  Aiimt  5,  1909  (S6  Stat,  at 

L.  112,  chap.  •,  UT  8.  Comp.  Stat.  Supp. 

1911,  p.  1197),  S  37,  imposing  an  annual 

excise  tax  based  upon  gross  tonnage  upon 

the  use  of  every  foreign-bidlt  pleasure  yacht 

now  or  hereafter  owned  or  chartered   for 

inore  than  six  months  by  any  citizen  of  the 

United  States. 

[Ed.  Note.— For  other  cases,  see  Shipplnc.  Cent 
Dig.  89  16-20 ;    Dec.  Dig.  fi  7.*] 

Shipping  (|  7*)  —  Excise  on  Foseign- 

Bun/r  Yacht— When  Due. 

2.  The  excise  tax  based  on  gross  tonnage, 
which,  under  the  tariff  act  of  August  6, 
1909,  S  37,  shall  be  levied  and  collected  an- 
nually on  the  1st  day  of  September  upon 
the  use  of  every  foreign-built  pleasure 
yacht  now  or  hereafter  owned  or  chartered 
for  more  than  six  months  by  any  citizen  of 
the  United  States,  became  due  on  the  1st 
day  of  September  following  the  passage  d 
the  act. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent 
Dig.  If  16-20 ;   Dec.  Dig.  |  7.^ 

Taxation  (§  16*)— United  States— Tebbi- 
TORiAL  Limitations. 

8.  The  rule  that  the  power  to  tax  depends 

upon  jurisdiction  of  toe  subject-matter  of 

the  tax  has  no  application  to  Federal  taxa- 

tion. 

[Bd.  Note.— For  other  canes,  see  Taxation. 
Gent.  Dig.  |  4§ ;  Dec.  Dig.  8  16.*] 

Constitutional  Law  (j|  283*)— Due  Pro- 
cess OF  Law— Excise  Tax— Tebbitobial 
Limitations. 

4.  Construing  as  applicable  to  the  use  of 
a  yacht  wholly  beyond  the  territorial  limits 
of  the  United  States  the  provisions  of  the 
tariff  act  of  August  6,  1909,  %  37,  impos- 
ing an  annual  excise  tax  upon  the  use  of  a 
foreign-built  pleasure  yacht  owned  or  char- 
tered for  more  than  six  months  by  any  citi- 
zen of  the  United  States,  does  not  render 
the  statute  repugnant  to  the  due  process  of 
law  clause  of  the  6th  Amendment  to  the 
Federal  Constitution  as  being  in  conflict 
with  obvious  principles  of  justice,  and  in- 
consistent with  the  conception  of  represent- 
ative and  free  government. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  88  891,  892,  904-906;  Dec.  Dig.  S 
S88.*] 

Taxation  <i  42*)— Uniformity  —  Excise 
Tax. 

5.  The  uniformity  clause  of  U.  S.  Const. 
Art.  1,  §  8,  is  not  violated  by  the  excise 
iax  based  upon  gross  tonnage  levied  by  the 
.act  of  August  S,  1909,  S  S?,  upon  the  use 
.of  foreign-built  pleasure  yachts  owned  by 
citizens  of  the  United  States  because  a  like 

tax  is  not  imposed  upon  the  use  of  a  do- 

jnestio  yacht  under  similar  circumstances. 

tEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  88  90-96;   Dec.  Dig.  8  42.*] 

•Constitutional  Law  (J  283*)— Due  Pro- 
cess OF  Law— Excise  Tax— Discbimina- 

TION. 

6.  The  imposition  of  an  excise  tax  based 
upon  gross  tonnage  upon  the  use  of  foreign- 
built  pleasure  yachts  owned  by  citizens  of 
the  United  States  without  imposin;^  ^  like 
tax  upon  the  use  of  a  domestic  yacht  under 
aimilar  circumstances,  as  is  done  by  the 
^act  of  August  5,  1009,  §  37,  does  not  render 
that  statute  repugnant  to  the  due  process 


of  law  elanae  of  the  6tfc  Awiflndmeat  to  tlia 

Federal  Constitution   aa   being  to  beyond 

the  power  of  claasiflcatioa  abhorrent  to  the 

sense  of  justice,  and  so  repugnant  to  the 

conceptions   of  free  government  as   to   be 

void  even  iii  the  absence  of  express  eonstita- 

tional  limitation.  ^ 

[Ed.  Note.~For  other  cases,  see  Constltatlonal 
Law,  Cent  Dig.  ||  891.  892.  904-906;  Dec.  Dig.  8 
283.*1 

Taxation  (f  528*)— Interest  on  Delin- 
quent Taxes. 
7.  Delinquent  taxes  due  to  the  Federal 

government  b«ir  interest^  although  bo  stat* 

ute  expressly  io  directs. 
DM.    Note.— For   other    cases,    see   Taxation, 

Cent  Dig.  I  9S1 ;    Dec.  Dig.  8  528.*] 

[No.  e29.] 

Argued  January  6  and  7,  1914.     Decided 
February  24,  1914. 

ON  A  GEBTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  the  following 
questions; 

I.  Does  the  tax  purporting  to  be  imposed 
by  9  37  of  the  act  of  Congress,  approved 
August  6,  1909,  ^pply  to  the  usa  of  a  for- 
eign-built yacht  owned  by  a  citizen  of  the 
United  States,  when  such  yacht,  for  a  period 
of  more  than  one  year  prior  to  September 
1,  1909,  and  to  the  levy  of  such  tax,  was 
used  wholly  outside  of  the  limits  and  tar* 
ritorial  jurisdiction  of  the  United  Statea» 
Answered  in  the  affirmative. 

II.  Did  the  tax  purporting  to  be  im- 
posed by  said  act  of  Congress  operate  retro- 
spectively, so  aa  to  be  payable  on  Septem- 
ber 1,  1909,  in  respect  of  the  year  then 
ended,  or  only  prospectively,  so  as  to  become 
first  due  and  payable  on  September  1,  1910  T 
Answered  in  the  affirmative. 

III.  Did  the  whole  amount  of  the  tax 
purporting  to  be  imposed  by  said  act  of 
Congress  become  due  and  payable  on  Sep* 
tember'  1«  1909,  or  only  such  proportion 
thereof  as  the  time  during  which  the  act 
was  in  force  at  that  date  boirs  to  the  whole 
year?  Answered  in  the  affirmative;  the 
whole  tax. 

IV.  Has  Congress  the  power  to  levy  a  tax 
upon  the  use  by  a  citizen  of  the  United 
States  of  a  yacht  which  Is  not  actually,  and 
since  the  year  1904  was  not  at  any  time^ 
used  withbi  the  territorial  jurisdiction  of 
the  United  States,  and  which  has  its  per- 
manent situs  in  a  foreign  eoontryf  An- 
swered in  the  affirmative. 

V.  Does  said  act  of  Congress,  by  purport- 
ing to  impose  a  tax  upon  the  use  of  foreign- 
built  yachts  alone,  provide  a  valid  tax,  or 
a  valid  classiflcation  for  purposes  of  taxa- 
tion, within  the  power  to  lay  and  colled 
taxes  delegated  to  Congress  by  the  Consti- 
tution of  the  United  States?  Answered  1» 
the  affirmative. 

VL  Is  the  tax  purporting  to  be  imposed 
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hj  said  act  of  Congress  in  oonfliet  with  tiit 
requirement  of  due  process  of  law  contained 
in  the  5th  article  of  Amendment  to  the  Con- 
stitution of  the  United  States?  Answered 
in  the  negative. 

VII.  Is  the  United  States  entitled  to  re- 
cover interest  upon  the  tax  imposed  upon  the 
use  of  foreign-built  yachts  in  and  by  |  87 
of  the  tariff  act  of  August  6,  1909  T  An- 
swered in  the  affirmative. 

Assistant  Attorney  Qeneral  Adkins  and 
Mr.  Karl  W.  Kirchwey  for  the  United 
States. 

Mr.  William  D.  Guthrie  for  James  Gor- 
^doB  Bennett. 
e 

•     Mr.   Chief  Justice  White  delivered  the 
epinion  of  the  court: 

So  far  as  we  deem  it  material  to  the 
^estion  we  are  called  upon  to  answer,  the 
certificate  in  this  case  is  as  follows: 

'The  United  States,  plaintiff  below,  sued 
out  a  writ  of  error  to  this  court  to  review 
a  judgment  of  the  United  States  circuit 
court  for  the  southern  district  of  New  York 
in  the  above-entitled  cause,  entered  on  July 
6,  1911,  dismissing  the  amended  complaint 
of  the  United  States  in  an  action  brought 
against  the  defendant  below  to  recover  the 
tax  imposed  by  §  87  of  the  tariff  act  of 
August  5,  1909  (chap.  6,  36  Stat,  at  L. 
112,  U.  8.  Comp.  Stat.  Supp.  1911,  p.  1197), 
for  the  year  ended  September  1,  1909,  upon 
the  use  of  the  foreign-built  yacht  'Ly- 
sistrata,'  owned  by  the  defendant." 

After  reciting  the  averment  as  to  the  as- 
sessment of  the  tax  by  the  collector,  amount- 
ing to  $13,801,  and  the  failure  of  the  defend- 
ant to  pay,  his  citizenship  and  ownership 
of  the  yacht,  and  the  conformity  of  the 
assessment  to  the  statute,  the  certificate 
states  that  there  was  a  prayer  for  the  re- 
covery of  the  amount  with  interest.  It 
then  proceeds  to  state  the  answer  of  the  de- 
fendant, setting  up  the  nonregistry  and  non- 
enrolment  of  the  yacht,  that  she  enjoyed  no 
protection  or  privileges  of  any  kind  under 
the  laws  of  the  United  States,  and  that  the 
yacht  since  1904  'Hiad  not  been  within  the 
Jurisdiction  of  the  United  States,  but  had 
had  a  permanent  situs  within  the  jurisdic- 
tion of  the  Republic  of  France."  The  cer- 
tificate then  proceeds  to  state  the  facts  as  to 
ownership  of  other  yachts  in  the  United 
States  in  the  exact  words  used  in  the  an- 
swers in  previous  cases  which  ^e  have  this 
day  decided,  and  upon  which  the  want  of 
due  process  of  law  was  set  up.  Then  the 
certificate  declares  the  United  States  de- 
murred to  this  answer,  and  that  this  de- 
murrer was  overruled,  and  the  United  States 
electing  to  plead  no  further,  there  was  judg- 
ment rejecting  its  claim,  and  that  error  was 
then  prosecuted  to  tiie  circuit  court  of  ap- 


peals by  the  United  States.  The  aevea 
questions  propounded  are  the  wjuivalent  of 
die  questions  in  the  Goelet  Gases,  just  decided 
[282  U.  S.  298,  58  L.  ed.  — ,84  Sup.  Gt. 
Rep.  431],  except  there  is  no  question  asked«| 
concerning  the  power  to  tax  under  the  atat-g 
ttts  in  ease  of  the  permanent  domieil  of*the* 
owner  in  a  foreign  country,  which  was  the 
basis  of  the  decision  in  the  Goelet  Cases 
because,  as  is  shown  by  the  certificate,  there 
was  no  assertion  or  proof  that  there  was  a 
permanent  foreign  domieil  of  the  owner  in 
this  ease.  So  that  the  first  question  in  this 
case  concerns  the  liability  of  a  citizen  of 
the  United  States  having  a  domieil  therein^ 
for  a  tax  on  a  yacht  owned  and  used  dur* 
Ing  the  taxing  period  outside  of  the  United 
States,  and  is  as  follows:  '^.  Does  the  tax 
purporting  to  he  imposed  by  §  37  of  the 
act  of  Congress,  approved  August  5,  1909^ 
kpply  to  the  use  of  a  foreign-built  yacht 
owned  by  a  citizen  of  the  United  States, 
when  such  yacht,  for  a  period  of  more  than 
one  year  prior  to  September  1,  1909,  and 
to  the  levy  of  such  tax,  was  used  wholly 
outside  of  the  limits  and  territorial  juris- 
diction of  the  United  States?"  And  if  thie 
question  is  answered  in  the  affirmative, 
then  the  duty  will  arise  of  deciding  wheth- 
er, because  of  that  aspect,  the  act  is  re- 
pugnant to  the  due  process  clause  of  the 
Constitution,  since  in  determining  the  con- 
stitutionality of  the  act  in  the  previous 
cases  we  were  not  called  upon  to  decide 
whether  the  due  process  clause  of  the  5th 
Amendment  operates  to  prevent  the  levy  iji 
such  a  tax. 

The  statute  applies,  since,  under  the  con- 
struction we  have  given  it,  it  clearly  estab- 
lishes three  standards  as  the  basis  of  the 
excise  duty  which  it  imposes;  citizenship, 
and  domieil  within  the  United  States,  con- 
trol by  ownership  or  charter  of  a  foreign- 
built  yacht  within  the  terms  of  the  statute, 
and  its  use  by  the  owner  during  the  taxing 
period.  But  it  said  that  as  in  any  event 
the  use  which  the  statute  taxes  is  solely  a. 
use  within  the  United  States,  therefore  the 
statute  does  not  embrace  this  case,  since 
the  finding  establishes  that  the  yacht  whose 
use  is  here  taxed  was  wholly  used  and  lo- 
cated outside  of  the  territorial  limits  of  the 
United  States.  We  fail,  however,  to  find  in 
the  provisions  of  the  statute  any  language  ^^^ 
which  would  justify  our  affixing  to  the  wordg 
"use"  the  restricted  sense  upon  which  •the* 
proposition  is  based.  On  the  contrary,  the 
use  provided  for  in  the  statute  is  un- 
qualified, is  generic,  and  must  be  enforced 
in  that  sense  if  the  statute  is  to  be  given 
its  plain  meaning.  It  is  true  that  in  de- 
ciding a  previous  case  we  held  that  the 
statute  would  not  be  construed  without 
clear-  intendment  manifested  to  that  effect. 
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at  including  a  tax  on  a  citizen  permanentl/ 
domiciled  outside  of  the  geographical  limits 
of  the  United  States.  But  that  ruling  was 
based  upon  the  proposition  that  as  a  taxing 
statute  was  usually  confined  to  persons 
within  the  territorial  jurisdiction  of  a  tax- 
ing authority,  and  to  do  otherwise  would 
be  exceptional,  unless  such  view  was  com- 
pelled by  its  terms,  the  statute  here  in« 
volved  ought  not  to  be  construed  as  having 
been  adopted  to  accomplish  such  unusual 
and  strange  resull  The  directly  opposite 
is  here  applicable,  since  it  is  usual,  where 
the  taxing  power  is  called  into  play  as  to 
an  individual  domiciled  within  the  terri- 
torial limits  of  the  taxing  authority,  to 
«ause  the  manifestation  of  taxing  power  to 
be  coterminous  with  the  taxing  authority 
of  the  government  levying  the  tax.  There- 
fore it  follows  that  the  principle  of  inter- 
pretation previously  applied  has  no  pos- 
sible application  to  the  construction  of  the 
word  "use,"  which  we  are  now  considering. 
The  difference  between  the  two  rules  is 
that  which  must  exist  between  not  assum- 
ing in  the  one  case  that  something  excep- 
tional has  been  done,  and  taking  for  granted 
in  the  other  that  a  power  expressed  em- 
braces that  which  is  usual  and  incidental 
to  its  exertion.  The  argument  that  the  stat- 
ute should  not  be  construed  as  applying  to 
the  use  of  a  yacht  wholly  beyond  the  terri- 
torial limits  of  the  United  States,  since  if 
so  interpreted  it  would  be  repugnant  to  tlie 
Constitution,  rests  upon  what  in  effect  is  a 
misconception  of  the  elementary  rule  of 
interpretation  that  where  there  are  two 
possible  constructions  of  a  statute,  one  of 
which  will  give  rise  to  grave  doubt  as  to 
^its  constitutionality,  and  the  other  avoids 
^such  question,  the  latter  will  be  adopted. 
*  The  foundation  of  this  rule  is  the  possibility 
of  two  constructions,  and  the  existence  of 
the  grave  doubt  as  to  constitutionality.  To 
apply  the  rule  in  a  case  like  this,  where 
neither  of  such  conditions  exists,  would  be 
to  cause  an  imaginary  doubt  as  to  the  con- 
stitutionality of  a  statute  to  render  it  nec- 
essary to  give  to  the  statute  a  wholly  fic- 
titious and  unauthorized  meaning;  that  is 
to  say,  the  effect  of  adopting  the  contention 
would  be  but  to  declare  that  in  every  case 
where  the  construction  of  a  statute  was  in 
issue  its  misconstruction  would  become 
necessary  if  only  it  was  asserted  that,  if 
rightly  construed,  repugnancy  to  the  Consti- 
tution would  result.  We  come,  then,  to  con- 
sider the  contention  that  when  the  statiit(> 
is  correctly  interpreted  there  will  arise  a 
conflict  between  its  provisions  and  the  safe- 
guards of  the  Constitution,  not  only  for  the 
purpose  of  demonstrating  the  unsoundness 
of  tiie  assertion  of  constitutional  right,  but 
also  with  the  object  of  making  it  dear  that 


even  if  the  statute  were  susceptible  of  a 
different  construction  by  resort  to  subtlety 
of  reasoning  or  refinement  of  distinction, 
there  is  nothing  of  such  gravity  in  the  as- 
serted constitutional  question  as  to  lead  us 
to  resort  to  such  means  in  order  to  avoid 
giving  to  the  statute  the  meaning  which  we 
have  affixed  to  it,  resulting  from  its  unam- 
biguous text. 

As  not  even  an  intimation  Is  made  in  the 
argument  that  any  limitation  on  the  tax- 
ing power  of  Congress  in  this  regard  can 
be  deduced  from  the  provisions  of  the  Con- 
stitution concerning  the  taxing  authority, 
and  as  the  only  limiting  provision  relied 
upon  is  the  due  process  clause  of  the  6th 
Amendment*  it  follows  in  this  case^  as  it  did 
in  the  Billings  Case  [232  U.  S.  261,  58  L.  ed. 
— ,  34  Sup.  Ct  Rep.  421],  that,  after  all,  the 
assertion  of  want  of  power  must  rest  upon 
the  assumption  that  an  attempt  by  the  United 
States  to  tax  the  property  of  a  citizen  re- 
siding within  its  jurisdiction,  where  such 
property  is  beyond  the  territorial  limits  of 
the  United  States,  is  so  in  confiiet  witb^ 
obvious  principles  of  justice,  and  so  incon-g 
sistent  with^every  conception  of  representa-* 
tive  and  free  government,  as  to  cause  the 
exertion  of  power  to  come  within  the  limi- 
tations of  the  due  process  clause  of  the  6ih 
Amendment.  We  might  well  leave  the  an- 
swer to  the  contention  when  it  is  thus 
rightly  understood  to  result  from  its  mere 
statement,  from  the  obvious  misconceptions 
as  to  the  nature  and  extent  of  the  authority 
of  a  sovereign  although  it  be  a  representa- 
tive government,  and  from  a  true  apprecia- 
tion of  the  privileges  as  well  as  the  duties 
arising  from  citizenship,  and  the  past  and 
recent  exertions  by  Congress  of  the  very 
taxing  authority  which  is  now  challenged. 
(See  act  of  June  30,  1864,  13  Stat,  at  L. 
281,  chap.  173.)  We  do  not,  however,  leave 
the  contentions  to  be  destroyed  by  their 
own  weakness,  but  come  briefly  to  consider 
the  authorities  which  it  is  insisted  maintain 
their  correctness,  and  to  point  out  the  error 
of  the  reasoning  upon  which  their  asserted 
applicability  is  based.  We  do  not  cite  or 
review  the  cases  relied  on  because  we  con- 
cede that  the  doctrine  which  it  is  asserted 
they  decided  is  elementary,  and  in  fact  is 
the  settled  rule  in  this  court.  The  prin- 
ciple of  the  cases  is  thus  stated  in  the  argu- 
ment: "It  is  a  settled  rule  of  constitution- 
nl  law  that  the  power  to  tax  depends  upon 
jurisdiction  of  the  subject-matter  of  the 
tax.  A  long  line  of  unbroken  authority  il- 
lustrates this  firmly  established  doctrine 
in  its  various  aspects,  and  although  the 
cases  have  all  arisen  under  state  tax  laws, 
their  reasoning  is  applicable  to  and  con- 
trolling in  the  case  of  a  Federal  tax  act.* 
But  the  misapprehension  consists  not  in  a 
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misconception  u  to  what  the  cases  relied 
on  decided,  bnt  in  taking  for  granted  that 
because  the  doctrine  stated  has  been  ap- 
plied and  enforced  in  many  decisions  with 
respect  to  the  taxing  power  of  the  states, 
that  the  same  principle  is  applicable  to  and 
controlling  as  to  the  United  States  in  the 
exercise  of  its  powers.  The  confusion  re- 
snlts  from  not  observing  that  the  mle  ap- 
9  plied  in  the  cases  relied  upon  to  many  forms 
gof  exertion  of  state  taxing  power  is  based 

•  on*the  limitations  on  state- authority  to  tax 
resulting  from  the  distribution  of  powers 
ordained  by  the  Constitution.  In  other 
words,  the  whole  argument  proceeds  upon 
the  mistaken  supposition,  which  is  some- 
times indulged  in,  that  the  calling  into  being 
of  the  government  under  the  Constitution 
had  the  effect  of  destroying  obvious  powers 
of  government  instead  of  preserving  and 
distributing  such  powers.  The  application 
to  the  states  of  the  rule  of  due  process 
relied  upon  comes  from  the  fact  that  their 
spheres  of  activity  are  enforced  and  pro- 
tected by  the  Constitution,  and  therefore 
it  is  impossible  for  one  state  to  reach  out 
and  tax  property  in  another  without  violat- 
ing the  Constitution,  for  where  the  power  of 
the  one  ends  the  authority  of  the  other  be- 
gins. But  this  has  no  application  to  the 
government  of  the  United  States  so  far  as 
its  admitted  taxing  power  is  concerned.  It 
is  coextensive  with  the  limits  of  the  United 
"States;  it  knows  no  restriction  except  where 
-one  is  expressed  in  or  arises  from  the  Con- 
•stitution,  and  therefore  embraces  all  the 
attributes  which  appertain  to  sovereignty 
in  the  fullest  sense.  Indeed,  the  existence 
of  such  a  wide  power  is  the  essential  re- 
sultant of  the  limitation  restricting  the 
states  within  their  allotted  spheres,  for  if 
it  were  not  so,  then  government  in  the 
plenary  and  usual  acceptation  of  that  word 
would  have  no  existence.  Because  the  limi- 
tations of  the  Constitution  are  barriers 
bordering  the  states  and  preventing  them 
from  transcending  the  limits  of  their  au- 
thority, and  thus  destroying  the  rights  of 
other  states,  and  at  the  same  time  saving 
their  rights  from  destruction  by  the  other 
•states,  in  other  words,  of  maintaining  and 
preserving  the  rights  of  all  the  states,  af- 
fords no  ground  for  constructing  an  imagi- 
nary constitutional  barrier  around  the  ex- 
terior confines  of  the  United  States  for  the 
purpose  of  shutting  that  government  off 
from  the  exertion  of  powers  which  inherent- 

^ly  belong  to  it  by  virtue  of  its  sovereignty. 
oBut  it  is  said  in  the  decided  eases  relied 

*  upon,  the  principle  which  was* announced 
was  that  the  power  to  tax  was  limited  by 
the  capacity  of  the  taxing  government  to 
afford  that  benefit  and  protection  which  is 
4ha  ime  basis  of  the  right  to  tax,  and  whieh 


causes,  therefore^  taxation,  where  such  ca- 
pacity to  confer  benefit  and  afford  proteo- 
tion  does  not  exist,  to  be  a  mere  arbitrary 
and  unwarranted  burden.  But  here  again 
the  confusion  of  thought  consists  in  mistak- 
ing the  scope  and  extent  of  the  sovereign 
power  of  the  United  States  as  a  nation, 
and  its  relation  to  its  citisens,  and  their 
relations  to  il  It  presumes  that  govern- 
ment does  not,  by  its  very  nature,  benefit 
the  citizen  and  his  property  wherever  found. 
Indeed,  the  argument,  while  holding  on  to 
citizenship,  belittles  and  destroys  its  ad* 
vantages  and  blessings  by  denying  the  pos- 
session by  government  of  an  essentia]  power 
required  to  make  eittizenahip  eompletely 
beneficial. 

Concluding  from  what  we  have  just  said 
that  the  first  question  must  be  answered  in 
the  affirmative^  it  follows  from  the  consider- 
ations just  stated  and  the  views  which  we 
have  expressed  in  the  previous  eases  as  to 
the  operation  and  oonstitutionality  of  the 
act  in  other  respects,  that  the  remaining 
questions  must  be  answered  as  follows:  The 
second.  Yes;  the  third,  Yes,  the  whole  tax; 
the  fourth.  Yes;  the  fifth.  Yes;  the  sixth, 
No;  the  seventh,  relating  to  interest,  Yea,3 
•  As  by  these  answers  the  right  to  impose? 
and  collect  the  tax  under  the  facts  stated 
will  be  established,  in  view  of  what  we  shall 
say  in  a  case  between  the  same  parties 
which  follows  this,  we  think  it  proper  to 
observe  that  nothing  in  our  reply  to  these 
questions  is  to  be  so  construed  as  to  deprive 
the  court  below  of  the  power  to  take  suoh 
steps  as  it  may  deem  necessary  to  avoid  in* 
justice  if  it  should  be  deemed  that  by  some 
mistake  of  fact  such  a  result  might  occur. 
The  answers  to  the  questions  will  be  certi- 
fied in  accordance  with  the  directions  abova 
given. 

And  it  is  so  ordered* 


(23au.  a  too 

UNITED  STATES 

V. 

JAMES  GORDON  BENNETT. 

This  case  is  governed  by  the  decision  in 
United  SUtes  T.  Qoelet,  ante,  43L 

[No.  630.] 

Argued  January  6  and  7,  1914.     Decided 
February  24,  1914. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting,  inter  Ma,  the 
question  whether  the  excise  on  the  use  of 
foreign-built  pleasure  yachts  may  be  col- 
lected from  an  owner  permanently  domiciled 
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Oor.  Tebm, 


in  another  eonnty.  Answered  in  the  negi^ 
tive.    Other  questions  unanswered. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Greneral  Adklns  and 
Mr.  Earl  W.  Kirchwey  for  the  United 
States. 

Mr.  WilUitm  D.  Guthrie  for  James  Gor- 
don Bennett. 

i 

•  'Mr.  Chief  Justice  Wlilte  delivered  the 
opinion  of  the  court: 

The  certificate  discloses  that  this  case  in- 
Tolves  the  right  of  the  United  States  to  re- 
cover an  excise  duty  levied  under  §  37  of 
the  tariff  act  of  1909  [36  Stat,  at  L.  112, 
chap.  6,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1197],  which  became  due  on  the  1st  of  Sep- 
tember, 1910,  on  the  same  yacht  which  was 
the  subject  of  the  duty  becoming  due  in 
1909,  and  which  we  have  passed  upon  in  the 
case  just  decided.  AH  the  statements  as  to 
the  complaint  and  answer,  the  submission 
.  of  the  case  by  stipulation  to  the  court  with- 
out a  jury,  the  judgment  rejecting  the  claim 
of  the  United  States,  and  the  prosecution  of 
error  from  the  court  below,  are  in  sub- 
stance like  those  stated  in  the  case  concern- 
ing the  tax  for  1910  between  the  United 
States  and  Goelet,  this  day  decided  [232  U. 

S.  293,  58  L.  ed.  — ,  34  Sup.  Ct  Rep.  431]. 
As  the  result  of  this  situation  the  certificate 
recites,  differing  In  that  respect  from  the 
Bennett  Case  just  previously  decided  [282  U. 
S.  299,  58  L.  ed.  — ,  34  Sup.  Ct.  Rep.  433], 
the  trial  court  made  the  following  finding: 
"Defendant  is  a  citizen  of  the  United  States, 
and  for  some  years  past  has  been  domi- 
ciled in  and  resident  of  the  Republic  of 
France." 

Conformably  to  this  finding  the  second 
question  propounded  by  the  court  below  in 
this  case  aslcs  whether  the  act  applies  where 
the  owner  of  the  yacht,  although  a  citizen, 
was  permanently  domiciled  and  residing  in 
F-a  foreign  country  for  more  than  two  years 

•  prior  to^September  1,  1910,  and  to  the  levy 
of  such  tax.  As  for  the  reasons  stated  in 
the  Goelet  Case,  such  question  was  answered 
in  the  negative,  it  follows  that  a  lilce  reply 
must  be  made  here,  and  therefore  there  is 
no  need  of  replying  to  any  of  the  other 
questions.  In  deciding  the  previous  case 
between  the  same  parties,  we  made  a  reser- 
vation concerning  the  power  of  the  court  be- 
low to  deal  with  the  former  ease  in  the 
future,  because  of  the  fact  that  the  findings 
in  this  case  are  absolutely  in  conflict  with 
the  state  of  things  exhibited  in  the  previous 
Bennett  Case.  Our  order  will  be,  second 
question  answered  in  the  negative,  and  the 
other  questions  not  answered. 

And  it  will  be  so  certified. 


(2S2  U.  8.  nt) 
TEXAS    4    PACIFIC    RAILWAY    COM- 
PANY, Appt., 

V. 

RAILROAD  COMMISSION  OP  LOUISI- 
ANA and  the  Individual  Members 
Thereof. 

Apfbal  and  Ebbob  (f  lOM*)— Review  of 
Fact»-Conct7bbbnt  Findings. 
Findings  of  fact  concurred  in  by  {he  two 

lower  courts  will  not  be  disturbed  by  the 

Federal  Supreme   Court  on   appeal  unless 

shown  to  be  clearly  erroneous. 

[Bd.  Note.— For  otber  cases,  see  Appeal  and  Er- 
ror. Cent  Dig.  H  4S22-4S52 ;   Deo.  Dig.  f  10»4.«] 

[No.  186.] 

Argued  and  submitted  January  ZZ,  1914^ 
Decided  February  24,  1914. 

APPEAL  from  the  United  States  Circuit- 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Louisiana,  dismissing  the  bill  in  a- 
suit  to  restrain  the  enforcement  of  an  order 
of  the  Louisiana  Railroad  Commission,  fix- 
ing freight  rates.    Affirmed. 

See  same  case  below,  112  C.  C.  A.  538, 
102  Fed.  280. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  J.  Freeman  for  appellant. 

Mr.  Wylie  M.  Barrow  and  Mr.  Ruffin  G. 
Pleasant,  Attorney  General  of  Louisiana, 
for  appellees.  ^ 

Mr.   Chief  Justice  White  delivered  tlie«^ 
opinion  of  the  court: 

Appellant,  a  corporation  organized  under 
the  laws  of  the  United  SUtee,  filed  its  bill 
in  equity  in  the  circuit  court  for  the  east- 
ern district  of  Louisiana  to  restrain  the  en- 
forcement of  an  order  of  the  Louisiana 
Railroad  Conunission  fixing  rates  for  the- 
carriage  of  cottonseed  and  its  products,  on 
the  ground  that  the  order  exceeded  the 
powers  conferred  upon  the  commission  by 
the  state  law;  indeed,  was  so  unreasonably 
low  as  to  be  a  violation  of  the  due  process 
clause  of  the  state  Constitution.  After  is- 
sue joined  the  testimony  was  heard  by  a 
special  master,  who  found  for  complainant. 
The  circuit  court,  on  exceptions  filed  by  re- 
spondents to  the  master's  report,  after  re- 
viewing the  facts,  gave  judgment  sustaining 
the  exceptions,  setting  aside  the  report,  and' 
dismissing  the  bill  on  the  ground  that  the 
evidence  did  not  support  the  master's  re- 
port,— in  other  words,  that  the  complainant 
had  failed  to  prove  its  case.  On  appeal  to- 
the  circuit  court  of  appeals  the  evidence 
was  again  reviewed,  and  the  judgment  af- 
firmed. 112  C.  C.  A.  538,  192  Fed.  280.. 
This  appeal  was  then  taken. 

Both  the  courts  below  passed  on  the  faotS|. 


•For  other  eases  see  sams  tople  A  I  nrnoMR  In  Deo.  it  Am.  Digs.  1907  to  date.  &  Rsp'r  Indszes 
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4Uid  agreed  in  holding  that  appellant  failed 
^  establish  by  the  evidence  its  right  to  the 
Telief  demanded,  and  the  rule  is  well  settled 
-that  findings  of  fact  concurred  in  by  two 
lower  courts  will  not  be  disturbed  by  this 
.^urt  unless  shown  to  be  clearly  erroneous. 
<niicago  Junction  R.  Co.  v.  King,  222  U.  8. 
222,  66  L.  ed.  173,  32  Sup.  Ct.  Rep.  79; 
Dun  r.  Lumbermen's  Credit  Asm.  209  U.  8. 
20,  52  Lb  ed.  663,  28  Sup.  Ct.  Rep.  8S5, 
14  Ann.  Cas.  501.  As  from  an  examination 
•«f  the  record  we  find  no  ground  for  conclud- 
ing that  there  was  plain  error,  the  decree 
«nu8t  be  and  is  affirmed. 
Affirmed. 


•032  U.  &  SSI) 

J.  a  BACCUS,  Plff.  in  Err., 
▼. 

STATE  OF  LOUISIANA. 

'COKSTITUnONAI.  L.AW  (S§  '^^f  2»5»)— DRUG- 
GISTS (§  2*)— Due  Process— Equal  Pbo- 

TECnON   OF   THE   IiAWS— SALES   BT   ITIN- 

ssANT  Venders. 

Prohibiting  the  sale  by  itinerant  venders 
of  "any  drug,  nostrum,  ointment,  or  appli- 
cation of  any  kind  intended  for  the  treat- 
ment of  disease  or  injury,"  as  is  done  by 
La.  Laws  1894,  act  No.  49,  §  12,  does  not 
violate  the  equal  protection  pr  due  process 
of  law  clauses  of  the  14th  Amendment  to 
the  Federal  Constitution,  although  the  sale 
of  such  articles  by  other  persons  is  per- 
mitted. 

[BM.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  9S  694,  696.  841 ;  Dec  Dig.  SS  tS9. 
»6;   Dniggists,  Cent.  Dig.  f  1;    Dec.  Dig.  f  2.*] 

[No.  170.] 

Argued  and  submitted  January  19,  1914. 

Decided  February  24,  1914. 

IK  ERROR  to  the  Third  Judicial  District 
Court  of  the  Parish  of  Claiborne,  State 
of  Louisiana,  to  review  a  conviction  of  an 
itinerant  vender  for  selling  drugs  or  medic- 
inal compounds.    Affirmed. 

Statement  by  Mr.  Chief  Justice  White: 
This  writ  of  error  was  directed  to  a  dis- 
trict court  of  the  state  of  Louisiana,  as 
that  court  had  Jurisdiction,  in  last  resort, 
over  the  conviction  sought  to  be  reviewed. 
Hie  information  upon  which  the  conviction 
was  based  charged   that  the  accused  had, 
in  violation  of  §  12  of  act  49  of  the  Laws 
of  Louisiana  for  1894,  illegally,  as  an  itin- 
erant vender  or  peddler,  "sold  drugs,  oint- 
ments, nostrums,  and  applications  intended 
cfor  the  treatment  of  diseases  and  deform- 
£ity."    A  motion  was  made  to  quash  on  the 
*  following*grounds:     First,  because  the  stat- 
nte  upon  whieh  the  charge  was  based  pro- 


vided for  no  offense;  second,  because  if  it 
did,  the  acts  charged  were  not,  generally 
speaking,  within  the  statute,  and  especially 
were  not  embraced  by  its  provisions  because 
the  sale  of  drugs  or  proprietary  preparations 
put  up  in  sealed  packages  with  directions 
for  use  did  not  constitute  the  practice 
of  medicine;  third,  because  if  the  statute 
unbraced,  as  asserted,  the  acts  charged, 
it  was  in  conflict  with  the  state  Constitu- 
tion, since  it  permitted  all  persons  to  sell 
drugs,  ointments,  etc.,  except  itinerant  ven- 
ders; fourth,  because  if  the  statute  operated 
as  contended  for,  it  was  repugnant  to  the 
14th  Amendment  to  the  Constitution  of  the 
United  States  ''(a)  because  it  prevents  a 
citizen  from  pursuing  a  lawful  vocation; 
(b)  it  denies  to  other  citizens  rights  en- 
joyed by  all  others  in  the  state,  and  .  •  • 
is  class  legislation  in  its  effect,  as  it  gives 
to  the  local  dealer  a  monopoly  in  the  sale 
of  such  drugs,  etc.,  and  deprives  the  itiner- 
ant vender  or  dealer  of  the  privilege  to  sell 
such  articles  .  •  ."  The  motion  to  quash 
having  been  orermled,  the  case  was  sub- 
mitted to  the  court  without  a  jury,  upon  an 
agreed  statement  of  facts  to  the  following 
effect:  1st,  "that  the  defendant  was  an 
itinerant  vender  of  drugs,  nostrums,''  etc., 
and  as  such  had  sold  the  articles  "intended 
for  the  treatment  of  diseases,  as  alleged  in 
the  information.''  2d,  "that  the  drugs  so 
sold  by  the  defendant  as  an  itinerant  ven- 
der were  compounded  and  prepared  by  the 
Rawleigh  Medical  Company  of  the  state  of 
Illinois,  and  that  said  remedies,  drugs,  nos- 
trums, ointments,  and  applications  were 
put  up  in  sealed  packages  or  bottles  ready 
for  use,  with  printed  directions  on  the 
packages  or  bottles,  and  that  defendant  was 
an  itinerant  vender  of  same  in  original 
packages  and  bottles,  and  prepared  by  the 
proprietors."  3d,  "that  all  persons  except 
itinerant  venders  have  the  right  to  sell  said 
remedies;  that  is,  patent  and  proprietary 
drugs,  nostrums,  ointments,  and  applica-§ 
tions,  intended  for  the  cure*of  diseases."? 
By  requests  to  charge  which  were  over- 
ruled, and  to  which  exceptions  were  re- 
served, the  defenses  based  both  upon  the 
state  and  the  United  States  Constitution, 
embodied  in  the  motion  to  quash,  were  re- 
iterated, and  on  conviction  and  sentence 
after  an  unsuccessful  effort  by  certiorari  to 
procure  as  an  act  of  grace,  a  review  of  the 
case  by  the  supreme  court  of  the  state,  this 
writ  of  error  was  sued  out. 

Messrs.  Thomas  D.  O'Brien  and  John 
A.  Barnes  for  plaintiff  In  error. 

Mr.  B.  6.  Pleasant,  Attorney  General 
of  Louisiana,  and  Mr.  G.  A.  Gondran  for 
defendant  in  error. 


•For  other  cajBee  see  eame  topio  A  S  mumbbb  In  Dee.  ft  Am.  DIga.  1907  to  date,  ft  Rep'r  Indexes 


?  *Mr.  Chief  Jastioe  Wbite»  after  making 
the  foregoing  statement,  delivered  the  opin- 
ion of   the  court: 

We  accept  the  oonstmction  aflSxed  by  the 
court  below  to  the  statute,  and  upon  which 
alone  it  could  in  reason  have  held  that  the 
acts  charged  were  embraced  by  its  provi- 
sions. We  hence  disregard  an  intimation 
made  in  the  argument  of  the  defendant  in 
error,  that  the  statute  is  susceptible  of  a 
different  interpretation,  and  therefore  that 
the  claim  of  Federal  right  which  was  made 
below,  and  which  was  necessarily  passed 
upon,  need  not  be  here  considered.  It  is 
inconceivable  that  the  statute  should  mean 
one  thing  for  the  purpose  of  determining 
whether  the  acts  charged  were  within  its 
terms,  and  should  then  be  held  to  mean  an- 
other, for  the  purpose  of  escaping  the  Fed- 
eral question.  Thus  considering  the  case  in 
its  true  aspect,  the  single  issue  to  be  de- 
cided is,  Did  the  state  have  power,  without 
e:  violating  the  equal  protection  or  due  process 
?  of*  law  clause  of  the  14th  Amendment,  to 
forbid  the  sale  by  itinerant  venders  of 
"any  drug,  nostrum,  ointment,  or  applica- 
tion of  any  kind,  intended  for  the  treatment 
of  disease  or  injury,"  although  allowing  the 
sale  of  such  articles  by  other  persons  t 
That  it  did  have  such  authority  is  so  clear- 
ly the  result  of  a  previous  ruling  of  this 
court  (Emert  v.  Missouri,  156  U.  S.  296, 
39  L.  ed.  480,  5  Inters.  Com.  Rep.  68,  15 
Sup.  Ct.  Rep.  367),  or,  at  all  events,  is  so 
persuasively  made  manifest  by  the  author- 
ities cited  and  the  reasoning  which  sus- 
tained the  ruling  of  the  court  in  the  case 
just  stated,  as  to  leave  no  room  for  con- 
troversy on  the  subject  (pp.  306,  307). 
Moreover,  the  power  which  the  state  govern- 
ment possessed  to  classify  and  regulate 
itinerant  venders  or  peddlers,  exerted  in  the 
statute  under  consideration,  is  cumulative- 
ly sustained  and  made.  If  possible,  more  ob- 
viously lawful  by  the  fact  that  the  regu- 
lation in  question  deals  with  the  selling  by 
itinerant  venders  or  peddlers  of  drugs  or 
medicinal  compounds,— objects  plainly  with- 
in the  power  of  government  to  regulate. 
Affirmed. 
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(232  U.  B.  696) 

WILLIAM  A.  PAINE,  Herbert  I.  Poster, 
Thomas  S.  Dee,  and  Leonard  D.  Draper, 
Copartners,  Doing  Business  under  the 
Name  and  Style  of  Paine,  Webber,  k  Com- 
pany, Appts., 

V. 

COPPER  BELLE  MINING  COMPANY  of 

Arizona. 

Appeal  and  Erbob  ({  1094*)— Review  of 

FaCT&— CONCUBBENT  FINDINGS  BeLOW. 

A  concurrent  finding  of  the  two  lower 


courts  that  certain  "advances"  by  a  stock- 
holder in  a  mining  corporation,  under  his 
written  agreement  to  get  the  company  out 
of  bankruptcy  and  into  the  possession  of  its 
supposedly  valuable  properties,  were  made 
in  consideration  of  receiving  50  per  cent  of 
the  capital  stock  of  such  company,  and  not 
hj  way  of  loan,  will  not  be  disturbed  by  the 
Federal  Supreme  Court  on  appeal  unless 
clearly  wrong. 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Br- 
ror,  Cent.  Dig.  H  4322-4352 ;    Dec.  Dig.  S  1094.*] 


Submitted 


[No.  181.] 

January     21,     1914.     Decided 
March  2,   1914. 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decret 
which  affirmed  a  decree  of  the  District  Court 
of  Pima  County,  in  that  state,  in  favor  of 
intervening  minority  stockholders  in  a  suit 
on  a  note  given  by  the  corporation.  Af* 
firmed. 

See  same  case  bAow,  13  Arix.  406,  114 
Pac.  964. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  Bennett  for  appellants. 

llessrs.  James  F.  Mack  and  John  B. 
Wright  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  by  the  ap- 
pellants upon  a  promissory  note  for  $265,- 
416.72,  made  by  the  appellee.  The  defense  is 
want  of  consideration,  and  depends  upon 
the  question  whether  certain  payments  mads 
by  one  Moneuse  were  made  by  way  of  loan 
or  for  the  purchase  of  stock;  the  note 
having  been  issued  as  for  a  loan  to  the 
company.  The  material  facts  are  few.  An 
earlier  company,  into  the  shoes  of  which 
the  appellee  has  stepped,  was  in  bank- 
ruptcy, and  Moneuse,  a  stockholder,  waa 
suing  certain  others  for  the  return  to  the 
company  of  a  large  part  of  the  stock.  On 
June  4,  1903,  a  compromise  was  made^ 
reciting  as  one  ground  that  the  company 
owned  mining  claims  which  in  the  opinion 
of  all  the  parties,  were  of  great  value,^ 
but  which  the  company  was  in  great  dangerg^ 
•of  losing  unless  money  was  raised  to  work* 
them.  Moneuse  agreed  to  "provide  and 
supply^  enough  money  to  "pay  off  and  dis- 
charge" the  company's  debts,  and  to  work 
the  company's  mines  for  not  more  than 
three  years  until  they  paid  for  working 
themselves.  He  was  to  get  the  company 
out  of  bankruptcy  and  into  possession  of 
its  property,  subject  to  certain  mortgages. 
The  others  were  to  get  50  per  cent  of  the 
authorized  stock  into  the  treasury,  and 
this  amount,  less  what  already  was  held  bj^ 
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Moneuse,  the  company  was  to  isane  and 
deliver  to  him  "in  consideration  of  the  ad- 
vance by  [him]  of  the  moneys  which  are 
to  be  paid  and  advanced  by  him,  as  above 
provided  for,  and  without  further  con- 
sideration whatsoever."  Moneuse  also  was 
to  have  controL 

This  agreement  was  carried  out  and  the 
total  disbursements  of  Moneuse  were  more 
than  the  amount  of  the  note.    Nine  months 
after  the  compromise  a  stockholders'  meet* 
ing  authorized  a  transfer  of  the  company's 
property  to  the  appellee  on  the  condition, 
among  others,  that  it  should  "assume  and 
discharge  the  indebtedness  of  this  company 
to  Elie  J.  Moneuse;"  but  on  February  29, 
1904,  the  characterization  of  the  advance  as 
a  loan  and  the  portion  of  the  resolutions 
quoted  were  "withdrawn  and  rescinded"  at 
the   suggestion  and  with  the  concurrence 
and  vote  of  Moneuse.    Afterwards,  on  July 
17,   1907,   Moneuse  being  still   in   control 
of   the    company,    the    note    in   suit   was 
issued.     The  ease  was  tried  on  behalf  of 
intervening  minority  stockholders  without 
A  jury.    The  trial  court  found  for  the  de- 
fendant, and  the  judgment  was  affirmed  by 
the  supreme   court   of   the  territory.     18 
Ariz.  406,  114  Pac.  964. 

It  cannot  be  said  that  the  finding  was 
wrong  as  matter  of  law.  It  is  true  that 
the  agreement  speaks  of  the  money  that 
was  to  be  furnished  by  Moneuse  as  an 
"advance"  by  him,  but  it  was  an  advance 
to  pay  off  the  company's  debts,  not  merely 
im  change  th«  oreditor.     Tha  clause  that 


throws  the  clearest  light  upon  the  meaningg 
is  the  recitation*thai  the  eompany's  mining* 
claims  were  of  great  value  in  the  opinion 
of  all  the  parties  to  the  contract.     That 
being  so,  it  was  natural  that  a  stockholder 
who  had  the  money  should  be  willing  to 
pay  off  certain  debts  (about  $45,000)  as  a 
consideration  for  getting  the  greater  part 
of    the   stock,   and   should   be   willing   to 
work  the  mines  for  a  time  if  he  had  the 
company  and  the  duration  of  the  experi- 
ment under  his  control.    It  would  seem  to 
have  been  lesa  natural  for  the  other  stock- 
holders to  part  with  the  larger  share  in  the 
rights  they  deemed  so  valuable  simply  as 
a   bonus  to  induce  Moneuse  to  take  the 
former  creditors'  place  and  try  his  hand 
at  the  work.     There  are  set  forth  in  the 
statement  some  facts  that  we  have  not  re- 
produced, because  we  think  it  unnecessary, 
in  view  of  the  present  position  of  the  case. 
It  is  enough  to  say  that,  in  our  opinion, 
the  appellants  would  not  profit  by  a  fuller 
consideration.    The  meaning  of  the  arrange- 
ment,  to   whieh   neither   company   was   a 
party,  seems  to  have  been  matter  for  a  find- 
ing.   Rankin  v.  Fidelity  Ins.  Trust  k  S.  D. 
Co.  189  U.  S.  242,  252,  253,  47  L.  ed.  792, 
796,  797,  23  Sup.  Ct.  Rep.  553.    Macdonald 
V.  MorriU,  164  Mass.  270,  272,  28  N.  E.  269. 
The  evidence  is  not  reported,  and  the  find- 
ing has  the  sanction  of  two  courts.    There 
is  not  enough  before  us  to  enable  us  to  say 
that  it  was  wrong. 
Judgment  affirmed* 
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Oct.  TEftM, 


(2S2  U.  S.  819) 

MARQARET  H.  WILLIAMSON 

V. 

KATHERINE  OSENTON. 

Courts  (J  307*>— Jubisdtction— Divebsitt 
OF  Citizenship— <3hanob  of  Domioil. 

1.  A  ciiange  of  domicil  is  effected  by  re- 
moval from  one  state  to  another  with  the 
intention  of  making  a  home  there  for  an 
indefinite  time,  i.  e.,  for  a  time  to  which 
no  ending  is  then  contemplated,  although 
the  bringing  of  suit  in  a  Federal  court  ou 
ffrounds  of  diverse  citizenship  is  the  motive 
for  the  change. 

[Ed.  Note.— For  other  cases,  see  Coarts,  Cent 
Dig.  SS  850-864;   Dec.  Dig.  |  Wl.*} 

Courts  (|  307*)— Jubibdiction  —  Divbbsk 

ClTIZENSHir^-CHANGS  OF  WlFB*8  DOMI- 

CIL. 

2.  The  wife  of  a  citizen  who  has  justifi- 
ably left  her  husband  and  removed  to  an- 
other state,  with  no  intention  of  living  else- 
where, thereby  acquires  a  domicil  in  the 
latter  state  so  that  she  may  maintain  an 
action  in  the  Federal  courts  against  a  citi- 
zen of  the  state  in  which  her  husband  re- 
sides. 

[Bd.  Note.—For  other  cases,  see  Courts,  Cent. 
Dig.  8f  860-854 ;   Dec.  Dig.  f  807.*] 

[No.  634.] 

Submitted    February    24,     1914.     Decided 
March  9,   1914. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  presenting  the  question 
as  to  whether  a  wife  who  has  justifiably 
left  her  husband  and  removed  to  another 
state  may  maintain  an  action  in  the  Fed- 
eral courts  against  a  citizen  of  the  state  in 
which  her  husband  resides.  Answered  in 
the  aflirmative. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  E,  Chilton,  S.  W.  Walker, 
and  A.  0.  Bacon  for  Margaret  H.  William- 
son. 

Messrs.  R.  6.  Linn,  C.  Beverley 
Broun,  and  Connor  Hall  for  Katherine 
e:  Osenton. 

*     Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  upon  the  certified 
question  whether  the  plaintiff,  when  she 
b^gan  this  suit,  was  a  citizen  of  Virginia 
in  such  sense  as  to  be  entitled  to  maintain 
her  action  in  the  district  court  of  the 
United  States  for  the  southern  district  of 
West  Virginia.  The  plaintiff  (the  defend- 
ant in  error)  at  that  time  was  the  wife 
of  a  citizen  of  West  Virginia,  but,  in  con- 
sequence of  his  adultery,  as  she  alleged, 
had  separated  from  him  and  had  gone  to 
Virginia.  Before  bringing  this  action  she 
had  brought  a  suit  in  West  Virginia  for 


divoroe*  and  pending  the  present  proceed- 
ing obtained  a  divorce  a  vinculo.    This  ac- 
tion is  for  damages,  alleging  the  defendant- 
to  have  been  a  party  to  the  adultery.   The- 
defendant  pleaded  to  the  jurisdiction,  set- 
ting up   the  plaintiff's  marriage  and  the- 
residence  of  her  husband  in  West  Virginia; 
in  other  words,  that  the  requisite  diversity 
of  citizenship  did  not  exist.    The  plea  seems 
to  have  been  heard  upon  a  written  state- 
ment of  facta  in  which  it  was  agreed  that 
the   plaintiff  went  to  Virginia  ''with   the 
intention  of  making  her  home  in  that  state 
for   an   indefinite   time  in  order  that  she 
might  institute  this  suit  against  the  defend- 
ant in  the  United  States  court,"  together 
with  the  facts  already  stated.     The  plea 
was  overruled,  there   was   a  trial  on  theS> 
merits,  at  which  the^plaintiff  got  a  verdict? 
for   $35,000,   and  thereupon  the  case  was 
taken  to  the  circuit  court  of  appeals,  from 
which  the  certified  question  comes. 

On  these  facta  the  question  certified  is 
divided  into  two  by  the  argument:  first, 
whether,  if  able  so  to  do,  the  plaintiff  had 
changed  her  domicil  from  West  Virginia  to- 
Virginia  in  fact;  and,  second,  supposing  that 
she  had  changed  it  so  far  as  to  have  enabled 
her  to  proceed  against  her  husband  in  Vir- 
ginia had  she  been  so  minded,  whether  for 
other  purposes  her  domicil  did  not  remain 
that  of  her  husband  until  the  divorce  was- 
obtained,  which  was  after  the  beginning  of 
the  present  suit.  Premising  that  if  the- 
plaintiff  was  domiciled  in  Virginia  when 
this  suit  was  begun,  she  was  a  citizen  of 
that  state  within  the  meaning  of  the  Con- 
stitution, art.  dr,  §  2,  and  the  Judicial  Code 
of  March  3,  1911,  chap.  231,  36  Stat,  at 
L.  1087,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  128  (Qassies  ▼.  Ballon,  6  Pet.  761,  » 
L.  ed.  573;  Boyd  v.  Nebraska,  143  U.  S. 
135,  161,  36  L.  ed.  103,  109,  12  Sup.  Ct. 
Rep.  375;  Minor  ▼•  Happersett,  21  WalL 
162,  22  L.  ed.  627 ) ,  we  will  take  these  ques- 
tions up  in  turn. 

The  essential  fact  that  raises  a  change 
of  abode  to  a  change  of  domicil  is  the 
absence  of  any  intention  to  live  else- 
where (Story,  Confiict  of  Laws,  §  43); 
or,  as  Mr.  Dicey  puts  it  in  his  admirable 
book,  ''the  absence  of  any  present  inten- 
tion of  not  residing  permanently  or  in- 
definitely in"  the  new  abode.  Confl.  L.  2d 
ed.  111.  We  may  admit  that  if  this  case 
had  been  before  a  jury  on  testimony  morely 
that  the  plaintiff  intended  to  live  in  Vir- 
ginia for  an  indefinite  time,  it  might  have 
been  argued  that  the  motive  assigned  for 
the  change,  the  bringing  of  this  action^ 
showed  that  the  plaintiff,  even  if  telling  the 
literal  truth,  only  meant  that  she  could  not 
tell  when  the  lawsuit  would  end.  It  is  ta 
be  noticed  also  that  the  divorce  proceed- 
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dogs  were  carried  through  in  West  Virginia, 
though  it  is  fair  to  assume  that  they  were 
begun  before  the  plaintiff  moved.  But  the 
case  was  submitted  to  the  eourt  upon  a 
Written  statement,  upon  which  we  presume 
tfboth  sides  expected  the  court  to  rule.  To 
4fgiye  the  supposed  ambiguous*  meaning  to 
the  words  "for  an  indefinite  time^'  in  that 
-statement  would  be  to  assume  that  the 
.parties  were  trying  to  get  the  better  of  each 
other  by  a  quibble.  We  must  take  them  to 
mean:  for  a  time  to  which  the  plaintiff  did 
■not  then  contemplate  an  end.  If  that  is 
their  meaning,  the  motive  for  the  change 
was  immaterial;  for,  subject  to  the  second 
•question  to  be  discussed,  the  plaintiff  had 
•a  right  to  select  her  domicil  for  any  reason 
that  seemed  good  to  her.  With  possible 
irrelevant  exceptions  the  motive  haa  a  bear* 
ing  only  when  there  is  an  issue  open  on 
the  intent  Chcever  v.  Wilson,  9  Wall.  108, 
123,  19  L.  ed.  604,  608;  Dickerman  v. 
Northern  Trust  Co.  176  U.  S.  181,  191,  192, 
44  L.  ed.  423,  430,  431,  20  Sup.  Gt.  Rep. 
4111.  With  that  established  as  agreed,  there 
is  no  doubt  that  it  waa  sufficient  to  work 
the  change.  Mitchell  v.  United  States,  21 
Wall.  350,  352,  22  L.  ed.  584,  587;  Dic^, 
•Gonfl.   L.   2d   ed.   108,   113,   114. 

The  second   subdivision  of  the  question 
may  be  answered  with  even  less  doubt  than 
the  first.    The  very  meaning  of  domicil  is 
the    technically    pre-eminent    headquarters 
that  every  person  is  compelled  to  have  in 
order  that  certain  rights  and  duties  that 
have  been  attached  to  it  by  the  law  may 
be  determined.    Bergner  4b  E.  Brewing  Co. 
▼.  Dreyfus,  172  Mass.  154,  157,  70  Am.  St 
Rep.  251,  51  K.  E.  531.     In  its  nature  it 
is  one;  and  if  In  any  case  two  are  recog- 
nized for  different  purposes,  it  is  a  doubt- 
.    ful  anomaly.     Dicey,  Confi.  L.  2d  ed.  98. 
The  only  reason  that  could  be  offered  for 
not  recognizing  the  fact  of  the  plaintiff's 
actual  change,  if  justified,  is  the  now  van- 
ishing fiction  of  identity  of  person.    But  if 
that  fiction  does  not  prevail  over  the  fact 
in  the  relation  for  which  the  fiction  was 
4!reated  there  Is  no  reason  in  the  world  why 
it  should  be  given  effect  in  any  other.  How- 
ever it  may  be  in  England,  that  in  this 
eountry   a   wife   in   the   plaintiff's  circum- 
stances may  get  a  different  domicil  from 
that  of  her  husband  for  purposes  of  divorce 
is  not  disputed  and  is  not  open  to  dispute. 
Haddock  v.  Haddock,  201  U.  S.  562,  571, 
572,  50  L.  ed.  867,  870,  871,  26  Sup.  Ot. 
^Rep.  525,  5  Ann.  Gas.  1.    This  she  may  do 
g  without  necessity  and  simply  from  choice, 
•  as  the  cases  *  show,   and   the  change  that 
is  good  as  against  her  husband  ought  to 
be  good  as  against  all.     In  the  later  de- 
cisions the  right  to  change  and  the  effect  of 
the  change  are  laid  down  in  absolute  terms. 


Gordon  t.  Yost,  140  Fed.  79;  Watertown  v. 
Greaves,  56  L.RJL  865,  50  C.  C.  A.  172, 
112  Fed.  183;  Shute  v.  Sargent,  67  N.  H. 
806,  36  AtL  282;  Buchholz  v.  Buchholz, 
63  Wash.  213,  115  Pac.  88,  Ann.  Coa. 
1912D,  395.  See  Haddock  v.  Haddock, 
supra;  Barber  v.  Barber,  21  How.  582, 
588,  597,  598,  16  L.  ed.  226,  228,  231,  232. 
We  see  no  reason  why  the  wife  who  jus- 
tifiably has  left  her  husband  should  not 
have  the  same  choice  of  domicil  for  an 
action  for  damages  that  she  has  against 
her  husband  for  a  divorce.  We  answer  tha 
question.  Yea. 


(m  u.  8.  eo4) 

GEORGE   E.   PRIEST,  Melvin   W.  Quick, 
and  Charles  M.  Benjamin,  Appts., 

Y. 

BOARD  OF  TRUSTEES  OF  THE  TOWN 
OF  LAS  VEGAS,  in  the  County  of  San 
Miguel,  New  Mexico. 

ConBT8  (f  866*)— Appkal  fbom  Territobi- 

AL    SXTPBEMX    COUBT— FOLLOWINO    DeCI- 

8I0N  Below  —  IiiPLSADino  and  Suing 
Unknown  Guoicants. 

1.  The  Federal  Supreme  Court  will  ac* 
cept  the  rulinff  of  the  supreme  court  of  the 
territory  of  New  Mexico  that  the  town  of 
Las  Vegas,  to  which  the  Las  Vegas  land 
grant  was  confirmed  by  the  act  of  Congress 
of  June  21,  1860  (12  Stat  at  L.  71,  chap. 
167),  was  not  properly  impleaded  nor  prop- 
erly served  under  the  designation  "un- 
known claimants  of  interests  in  the  prem- 
ises adverse  to  tha  plaintiff"  in  a  subsequent 
suit  to  quiet  title  to  land  within  the  bound- 
aries of  the  grant,  brought  under  a  New 
Mexico  statute  now  appearing  as  N.  M. 
Comp.  Laws  1897,  §§  4010,  4011,  which, 
although  authorizing  unknown  claimants 
to  be  so  designated,  provides  for  making 
parties  defendant  *by  their  names,  as  near 
as  the  same  can  be  ascertained,"  those  who 
claim  an  interest  adverse  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Die  SS  954-957,  9<K)-968;    Dec  Dig.  I  366.*J 

Judgment  (|  490*)— Conolusiveness— Ju- 
bisdicnon— coixatebal  attack. 

2.  A  decree  in  favor  of  plaintiff  in  a  suit 
to  quiet  title  to  land  within  the  boundaries 
of  the  Las  Vegas  land  grant  may  be  col- 
laterally attacked  because  the  town  of  Las 
Vegas  was  not  made  a  party,  unless  em- 
braced in  the  desi^ation  "unknown  claim- 
ants of  interests  m  the  premises  adverse 
to  the  plaintiff." 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SI  926-928 ;   Dec  Dig.  f  490.*] 

Mandamus  (§  167*)-'lBsnEB  —  IiiPLEADiNO 
AND  Suing  Unknown  Claimants. 

3.  The  question  of  the  right  to  implead 
and  serve  the  town  of  Las  Vegas  under  the 
designation  "unknown  claimants"  in  a  suit 
to  quiet  title  to  land  within  the  boundaries 
of  the  Las  Vegas  land  grant  was  not  with- 
drawn from  the  consideration  of  the  court 


*For  other  cmota  soe  same  topic  ft  8  numbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexet 
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in  an  action  in  mandamus  to  compel  the 

town  trustees  to  execute  a  conveyance  to 

the  successful  plaintiff  in  the  earlier  suit 

by  the  averment  in  the  answer  that  neither 

at  the  time  of  the  confirmation  of  the  grant, 

nor  at   any  time  subsequent  thereto,   did 

the  town  have  a  representative  upon  whom 

legal  process  could  be  served. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  16  869,  870;    Dec  Dig.  9  167.*] 

Judgment  (|  702*)  —  CoNCLusivsNias  — 

Parties. 

4.  The  town  of  Las  Vegas,  to  which  the 
Las  Vegas  land  grant  was  confirmed  by  the 
act  of  Congress  of  June  21,  1860,  was  not 
bound  by  the  degree  in  a  suit  against  some 
of  the  inhabitants  of  the  town  to  quiet 
title  to  lands  within  the  boundaries  of  that 
grant. 

[Bd.  Note.— For  other  caseB.  see  Judgment, 
Cent  Dig.  f  1227 ;   Dec  Dig.  |  702.*] 

[No.  218.] 

Submitted     January     28,     1914.     Decided 
March  9,   1014. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  District  Court  of  San  Miguel  County, 
in  that  territory,  dismissing  the  petition 
in  an  action  for  mandamus  to  compel  the 
trustees  of  the  town  of  Las  Vegas  to  execute 
a  conveyance  of  land  within  the  boundaries 
of  the  Las  Vegas  land  grant.    Affirmed. 

See  same  case  below,  16  N.  M.  692,  120 
Pac  894. 
The  facts  are  stated  In  the  opinion. 
Mr.  John  D.  W.  Veeder  for  appellants. 
Messrs.  Cliarles  A.   Spiesa  and  S.  B. 
^  Davis,  Jr.,  for  appellee. 
c 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Action  for  mandamus  brought  by  appel- 
lants in  the  district  court  of  the  county  of 
San  Miguel,  then  in  the  territory  of  New 
Mexico,  against  appellees  as  trustees  of 
the  town  of  Las  Vegas,  to  require  them  to 
execute  a  deed  or  deeds  to  the  property 
described  in  the  petition.  The  appellees 
filed  an  answer  to  the  petition  and  also  a 
counterclaim.  Those  papers  set  out  the 
history  of  the  Las  Vegas  grant,  preceding 
and  subsequent  to  its  confirmation  by  the 
act  of  Congress  hereinafter  referred  to  and 
the  final  patent  to  the  town.  Motions  to 
strike  them  out  were  overruled,  and  de- 
murrers to  them  were  also  overruled.  An 
^  answer  having  been  filed  to  the  counterclaim 
gby  appellants,  portions  of  which  were 
•  struck  out  by  the  court* on  motion  of  ap- 
pellees, after  hearing  judgment  was  rend- 
ered dismissing  the  petition.  The  judgment 
was  affirmed  by  the  supreme  court  of  the 
territory. 

The  petition  alleges  appellants  to  be  the 


owners  in  fee  simple  and  holders  of  a 
perfect  title  to  the  land  described  therein, 
and  that  it  lies  within  the  boundaries  of 
"the  Las  Vegas  grant."  That  they  ac- 
quired the  title  thereto  between  the  4th  of 
October,  1888,  and  the  1st  of  July,  1894, 
by  purchase  from  the  then  owners  and  oo- 
cupants  of  the  several  portions  compris- 
ing the  tract,  and  obtained  deeds  of  convey- 
ance therefor,  and  afterwards  instituted 
proceedings  in  the  district  court  of  San 
Miguel  county  against  certain  named  per- 
sons "and  all  of  the  unknown  claimants  of 
interests  in  the  lands  and  premises''  ad- 
verse to  appellants,  to  quiet  their  title  to 
the  lands,  and  that  on  September  15,  1894, 
a  decree  was  duly  entered  in  the  cause  con- 
firming and  establishing  in  them  an  estate 
in  fee  simple,  absolute,  against  any  and  all 
and  every  adverse  claim  of  all  persons 
whomsoever,  and  quieting  and  setting  at 
rest  the  title  to  the  land  against  appellees. 
A  copy  of  the  decree  is  attached  to  the 
petition. 

The  petition  also  alleges  that  the  Las 
Vegas  grant  was  confirmed  by  act  of  Con- 
gress on  June  21,  1860  [12  Stat  at  L. 
71,  chap.  167],  to  the  town  of  Las  Vegas, 
and  became  thereby  segregated  from  the 
public  domain  and  the  property  of  th« 
grantee  and  its  privies. 

That  Jefferson  Reynolds,  Eugenio  Romero^ 
Charles  Ilfeld,  Elisha  V.  Long,  Isidor  V. 
Gallegoe,  Felix  Esquibel,  and  F.  H.  Pierce 
are  the  trustees  of  the  town,  duly  appointed 
by  the  district  court  of  San  Miguel  county 
under  and  by  virtue  of  an  act  of  the  leg- 
islative assembly  of  the  territory  of  New 
Mexico,  entitled,  "An  Act  to  Provide  for 
the  Management  of  the  Las  Vegas  Grant, 
and  for  Other  Purposes,**  approved  March 
12,  1903,  and  that  it  was  made  the  duty  of 
the  board  of  trustees  to  make,  execute,  and  , 
deliver  deeds  of  conveyance  to  all  persons^ 
who  held  a* title  to  any  lands  of  the  grant,* 
which  became  or  was  perfect  or  entitled 
them  to  the  possession  thereof  at  the  time 
of  the  acquisition  of  New  Mexico,  under 
the  treaty  of  Guadalupe  Hidalgo,  or  at  any 
time  subsequent  thereto. 

That  appellants  made  application  to  the 
board  of  trustees  to  execute  and  deliver  a 
deed  to  them  of  the  tract  of  land  described, 
the  title  to  which  had  become  perfected  by 
the  decree  hereinbefore  specified,  but  the 
board  declined  to  recognize  the  title  of  ap- 
pellants and  to  issue  the  deed  of  conveyance 
asked  for. 

Mandamus,  directed  to  the  board,  was 
prayed. 

Ilie  ground  of  appellants'  petition,  there- 
fore, is  that  they  possess  a  perfect  title 
established  by  the  suit  and  decree  referred 
to  which  entitled  them  to  a  deed  from  the 


*For  other  cases  see  same  topic  &  §  numbbb  -n  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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inifltees  under  the  act  of  the  legislative 
■uemblj  of  March  12,  1903.  Laws  of 
New  Mexico,  1003,  p.  72.  That  act  becomes 
a  factor  for  consideration.  By  it  the  dis- 
trict court  of  San  Miguel  county  is  vested 
with  jurisdiction  to  manage,  control,  and 
administer  the  land  grant.  In  the  exercise 
of  such  jurisdiction  power  is  conferred  to 
appoint  a  board  of  trustees  from  among  the 
residents  upon  the  grant.  Provision  is 
made  for  their  organization,  and  the  court 
is  empowered  to  exercise  the  same  control 
over  their  acts  as  courts  of  equity  exercise 
over  receivers.  And  it  is  provid'^d  that 
''this  act  shall  not  interfere  with  or  preju- 
dice any  vested  rights  in  and  to  any  of 
the  lands  embraced  vnthin  the  bounds  of 
said  Las  V^^as  grant,  or  preclude  a  ju- 
dicial examination  or  adjustment  thereof, 
and  it  is  hereby  made  the  duty  of  said 
board  of  trustees  to  make,  execute,  and  de- 
liver deeds  of  conveyance  to  any  and  all 
persons  who  hold  a  title  to  any  such  lands, 
which  became  or  was  perfect  or  entitled 
them  to  the  possession  thereof  at  the  time 
of  the  acquisition  of  New  Mexico,  under 
the  treaty  of  Guadalupe  Hidalgo  [9  Stat. 
at  L.  922],  or  at  any  other  time  subsequent 
^thereto." 

c  By  I  9  the  board  has  power,  under  the 
•  direction  of  the* court,  to  lease,  sell,  or 
mortgage  any  part  or  parts  of  the  grants, 
the  proceeds  to  be  used  "for  such  purpose 
as  said  board  and  court  may  deem  to  be 
for  the  best  interests  of  the  community  for 
the  benefit  of  which  such  grant  was  made." 
It  will  be  seen,  therefore,  that  the  stat- 
ute makes  it  the  duty  of  the  trustees,  it 
may  be  under  the  direction  of  the  court,  to 
execute  and  deliver  deeds  of  conveyance  to 
anyone  having  the  kind  of  title  described; 
that  is,  which  had  become  or  was  perfect, 
or  entitled  such  person  to  land  which  he 
claimed  at  the  time  of  the  acquisition  of 
New  Mexico,  under  the  treaty  of  Guada- 
lupe Hidalgo,  or  at  any  other  time  subse- 
quent thereto.  Appellants  rely  upon  such 
title,  as  we  have  seen,  as  established  by  the 
suit  to  quiet  title  and  the  decree  rendered 
therein.  A  consideration  of  this  suit  and 
decree,  therefore,  becomes  necessary. 

The  suit  was  brought  in  the  district  court 
of  San  Miguel  county,  territory  of  New 
Mexico,  by  appellants  against  certain  named 
defendants  and  "all  unknown  claimants  of 
interests  in  the  premises  and  lands"  which 
were  described.  The  complaint  alleged  that 
Appellants  were  owners  in  fee  simple  and 
the  occupants  and  possessors  of  the  land, 
that  it  lay  within  the  exterior  boundaries 
of  a  grant  of  land  made  by  the  Mexican 
government  to  certain  named  parties  in  the 
year  1835  "for  the  use  and  benefit  of  the 
inhabitants  and  settlers  of  the  town  of  Las 


Vegas;"  that  the  grant  was  known  in  the 
archives  of  the  surveyor  general  of  New 
Mexico  aa  private  land  daim  number  20, 
and,  as  such,  on  June  21,  1860,  duly  con- 
firmed by  act  of  Congress  of  the  United 
States  to  the  town  of  Las  Vegas,  and  there- 
by became  segregated  from  the  public  do- 
main. That  the  land  described  in  the  com- 
plaint as  belonging  to  appellants  was  taken 
possession  of  by  them  and  their  grantors 
under  and  by  virtue  of  the  terms  and  pro- 
visions of  the  said  Las  V^as  grant,  and 
the  laws  of  the  territory  of  New  Mexico^ 
applicable  thereto,  more  thsn^ten  years? 
prior  to  the  commencement  of  the  suit,  and 
that  they  and  their  grantors  from  whom 
they  claim  title  and  from  whom  they  have 
deeds  of  conveyance  have  Iteen  in  the  actual, 
exclusive,  open,  and  uninterrupted  adverse 
possession  under  claim  of  title,  and  have 
therefore  a  good  and  indefeasible  title  in 
fee  simple  to  the  land,  and  are  entitled  to 
occupy  and  hold  possession  thereof. 

It  was  alleged  that  certain  persons,  nam- 
ing them,  made  some  claim  adverse  to  the 
complainants  in  the  suit  (appellants  here), 
but  what  the  nature  and  extent  of  their 
claim  was  complainants  were  unable  to 
state.  And  it  was  alleged  that  there  were 
certain  unknown  successors  of  the  Fairview 
Town  Company  who  made  some  claim  of 
interest  In  and  title  to  the  land,  but  the 
nature  and  extent  of  the  claim  were  un- 
Imown. 

Then  the  following  waa  alleged:  "That 
your  orators  are  credibly  informed  and 
believe  that  certain  unknown  persons  desig- 
nated in  this  bill  as  'unknown  claimants  of 
interests  in  the  premises  adverse  to  your 
orators'  also  make  some  claim  of  interest 
and  title  in  and  to  the  said  tract  of  land 
adverse  to  the  estate  of  your  orators,  but 
what  the  nature  and  extent  of  the  said 
claim  of  said  unknown  persons  in  and  to 
said  tract  of  land  is,  is  likewise  to  your 
orators  unknown." 

It  was  finally  alleged  that  all  of  the 
claims  and  pretenses  of  the  defendants  in 
the  suit,  known  and  unknown,  adverse  to 
the  estate  of  complainants,  were  of  no  avail 
against  their  title,  and  constituted  a  cloud 
upon  it.  It  was  prayed  that  the  title  of  com- 
plainants be  established  against  all  of  the 
defendants,  and  that  It  be  forever  quieted 
and  set  at  rest,  and  process  was  prayed. 

An   affidavit   for   publication   of   process 
was  filed   in  which  it  was  recited,  among 
other  things,  "that  the  place  of  residence 
is  unknown  and  the  whereabouts  cannot  be 
discovered  of  any  and  all  of  the  defendants  ^^ 
designated  aa  unknown  claimants  of  inter-^ 
est    in    the   premises    and    lands* described* 
in  the   bill  of  complaint,   who   claim   ad- 
versely   to    the    complainants,    George    E. 
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Priest,  Melvin  W.  Quiek,  and  Charlet  M. 

Benjamin/' 

Publication  was  made.  There  waa  no  ap- 
pearance on  the  part  of  any  of  the  defend- 
ants, and  the  bill  of  complaint  waa  or- 
dered to  be  taken  as  confessed;  and  it  was 
decreed  that  all  of  the  defendants  were 
brought  before  the  court  by  proper  process, 
and  that  the  court  had  jurisdiction  of  them, 
whether  known  or  unknown,  and  jurisdic- 
tion of  the  subject-matter  of  the  suit;  that 
the  land  lay  within  the  exterior  boundaries 
of  the  Las  Vegas  grant,  as  described,  was 
confirmed  by  Congress  as  alleged,  and  that 
in  consequence  of  the  grant  and  confirma- 
tion the  land  was  segregated  from,  the 
public  domain  and  became  and  was  the 
private  property  of  the  grantees  and  their 
privies.  That  the  complainants  in  the  suit 
and  their  grantors  from  whom  they  claimed 
and  from  whom  they  had  deeds  of  convey- 
ance were  in  the  adverse  possession  of  the 
land  as  alleged,  and  that  as  a  consequence 
thereof  complainants  were  entitled  to  the 
relief  for  which  they  prayed.  And  it  was 
decreed  that  the  right,  title,  and  interest 
of  complainants  was  an  estate  in  fee  simple 
absolute,  and  that  the  same  be  established 
in  them,  and  that  the  defendants  be  barred 
and  estopped  from  having  or  claiming  or 
asserting  any  right,  title,  or  interest  what- 
soever adverse  to  the  complainants  or  any 
of  them,  and  that  their  title  to  the  land, 
and  each  and  every  part  thereof,  be  for- 
ever quieted  and  set  at  rest. 

It  will  be  observed  that  the  title  set  up 
by  appellants  in  the  suit  to  quiet  title,  and 
sustained  by  the  decree,  depended  upon  ad- 
verse possession, — in  other  words,  upon  the 
statute  of  limitations;  and  the  trial  court 
in  the  case  at  bar  considered  that  aspect 
of  the  case  and  decree  only,  and  found  that 
the  statute  did  not  begin  to  run  until  after 
^  the  passage  of  the  act  of  1903  and  the  ap- 
H  pointment  of  the  board  of  trustees;  and 
*  that  possession  of  appellants  *  and  their 
predecessors  in  title  for  a  period  of  ten 
years  prior  to  the  act  and  the  appointment 
of  the  trustees  could  not  ripen  any  title 
against  appellees. 

The  court,  therefore,  adjudged  that  the 
decree  in  favor  of  appellants  of  September 
15,  1894,  quieting  title  in  them,  was  not 
binding  upon  appellees,  and  the  petition 
herein  was  dismissed. 

The  supreme  courts  however,  considered 
this  position  untenable,  saying  that  if  ''the 
court  had  jurisdiction,  as  against  defend- 
ants, to  render  the  decree  of  1894,  all  the 
findings  upon  which  that  decree  proceeds 
ars  likewise  conclusive  against  it»  and  it 
avails  nothing  to  inquire,  as  did  the  trial 
eourt,  into  whether  such  findings  were  as 
a  matter  of  fact  properly  made."    And  the 


court  said:  "The  whole  question,  there- 
fore,  is  whether  the  proceedings  of  1894 
bind  the  present  defendants,"  the  board  of 
trustees  of  the  town  of  Las  Vegas. 

The  court  answered  the  question  in  the 
n^atiTo,  basing  the  answer  on  the  provi- 
sions of  the  laws  of  the  territory.  Sections 
4010  and  4011  of  the  Complied  Laws  of 
1897  of  the  territory,  the  court  said,  pro- 
vide for  an  action  to  quiet  title  to  real 
property,  and  permit  the  complainant  to 
make  parties,  *^j  their  names  as  near  aa 
can  be  ascertained,"  those  who  claim  an 
interest  adverse  to  him,  the  unknown  heirs 
of  any  deceased  person  who  made  claim  in 
his  lifetime,  "and  all  unknown  persons  who 
may  claim  any  interest  or  title  adverse  to 
plaintiff,  .  .  .  unknown  heirs  by  the 
style  of  unknown  heirs  of  such  deceased 
person,  and  said  unknown  persons  who  may 
claim  any  interest  or  title  adverse  to  plain- 
tiff by  the  name  and  style  of  unknown 
claimants  of  interests  in  the  premises  ad- 
verse to  the  plaintiff,  and  the  service  of 
process  on,  and  notice  of  said  suit  against, 
defendants,  shall  be  made  in  the  same  man-  ^ 
ner  as  now  provided  by  law  in  other  civil  g 
'luits."  Service  by  publication,  the  court  * 
said,  is  provided  by  §  2964,  and  may  be 
ordered  upon  a  sworn  pleading  or  affidavit 
"showing  that  the  defendant,  or  any  one 
or  more  of  them  in  said  cause,  resides  or 
has  gone  out  of  the  territory,  has  concealed 
himself  within  it,  has  avoided  service  of 
process  on  him,  or  is  in  any  other  manner 
so  situated  that  process  cannot  be  served 
upon  him  or  them,  or  that  his  or  their 
names,  or  place  of  residence,  is  unknown, 
or  that  his  or  their  whereabouts  cannot  be 
dUcovered."  [16  N.  M.  695,  696,  120  Pac 
894.] 

The  provisions  of  these  sections,  appel- 
lants contended,  were  pursued  by  them  in 
their  suit  to  quiet  title,  and,  after  citing 
them,  as  we  have  said,  and  the  allegations 
of  the  bill  of  complaint  therein,  the  court 
considered  the  effect  of  the  decree  therein 
upon  the  board  of  trustees  of  the  town  of 
Las  V^;as,  appellees  herein,  and  said:  "The 
board  was  not  eo  nomine  a  party,  nor  in- 
deed was  it  in  existence  in  1894.  Any 
effect  of  the  decree  upon  it  must  therefore 
result  from  its  holding  under  some  party 
to  the  cause.  That  it  is  not  holding  under 
any  of  the  individuals  named  is  conceded. 
That  it  is  not  affected  by  the  futile  pro- 
visions of  the  decree  quieting  title  against 
'any  person  whatsoever*  is  evident.  The 
only  remaining  alternative  is  that  it  is 
bound  because  of  the  fact  that  'all  the  un- 
known claimants  of  interests  in  the  prem- 
ises adverse  to  complainants'  [are  named 
in  the  complaint]  were  cited  in  the  publi- 
cation,  and   were   decreed  against   in   the 
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court's  disposition  of  the  case,  and  that  this 
was  a  binding  adjudication  against  the 
defendant  under  §  4011,  Oomp.  Laws  above 
quoted.  But  in  1894,  were  the  owners  of 
the  Las  Vegas  grant,  whom  defendant  now 
represents,  unknown  owners  T  The  com- 
plainants certainly  knew  the  exact  status 
of  the  matter,  for  their  complaint,  as  we 
have  seen,  in  terms  alleged  that  the  prem- 
ises were  a  part  of  the  Las  Vegas  grant 
'on  June  21,  1860,  duly  confirmed  by  act 
(0  of  Congress  of  the  United  States  to  the 
g  town  of  Las  Vegas.' 

*  *"The  complainants  thus  knew  that  the 
town  of  Las  Vegas  was  the  confirmee  of  the 
grant,  and  that  if  complainants'  title  had, 
by  adverse  possession,  been  wrested  from 
anyone,  it  was  from  such  confirmee.  Know- 
ing this,  we  are  of  opinion  that  it  was 
their  duty  to  have  made  the  town  of  Las 
Vegas  a  party,  and  that  the  term  'un- 
known owners'  could  not  be  utilized  to 
devest  title  from  what  the  act  of  Congress, 
no  less  than  plaintifTs'  conceded  knowledge, 
told  them  was  the  true  ownership  of  the 
property."  The  court  commented  upon  the 
abuse  which  may  be  made  of  statute  pro- 
viding for  constructive  service,  and  the 
neoessify  to  so  construe  them  as  "to  hold 
that  where  the  real  owner  may  be  brought 
into  court  by  name,  his  property  may  not 
be  taken  by  an  advertisement  against  un- 
known owners,"  and  that  where,  ''as  in 
this  case,  the  locus  of  the  title  is  definitely 
declared  of  record,  and  such  is  confessedly 
known  to  the  complainant,  it  is  but  an 
exaction  of  good  faith  that  the  holder  of 
such  title  should  be  summoned  by  name 
in  order  that  he  may  appear  and  defend. 
To  exact  less  is  to  open  the  doors  wide  to 
insidious  attacks  upon  property  rights, 
and,  indeed,  to  ignore  the  statute  which  in 
terms  provides  (Comp.  Laws,  §  4011)  that 
persons  claiming  interests  'may  be  made 
parties  defendant  by  their  names,  as  near 
as  the  same  can  be  ascertained*' " 

To  the  contention  that  the  designation  of 
ownership  of  the  Las  Vegas  grant  as  "un- 
known claimants"  was  justified  because  the 
town  of  Las  Vegas,  as  used  in  the  act  of 
confirmation,  was  a  mere  aggregation  of 
people  without  corporate  organization,  and 
that  the  suit  became  one  practically 
against  the  individuals  residing  on  the 
grant,  and  that  as  to  these  the  designa- 
tion of  unknown  owners  was  necessary  and 
proper,  the  court  said  it  was  not  impressed, 
nor  by  the  other  contention  that  there  was 
^no  officer  upon  whom  process  could  have 
gbeen  served,  and  replied  to  the  first  con- 
*  tention,  as  it  said  it  was  replied  in*Maese 
V.  Herman,  183  U.  S.  572,  46  L.  ed.  335, 
22  Sup.  Ct.  Rep.  91,  that  "the  town  and  its 
inhabitants  were  certainly  substantial  enti- 


ties in  fact,  and  were  recognized  by  Con- 
gress as  having  rights,  and  directed  such 
rights  to  be  authenticated  by  a  patent  of 
the  United  States."  To  the  second  conten- 
tion the  obvious  answer  was  that  under  % 
2964,  supra,  then  in  force,  service  by  pub- 
lication oould  have  been  made,  "since  Id 
that  event  the  defendant  'was  so  situated 
that  process  could  not  otherwise  be  served 
upon  it.'" 

We  have  quoted  thus  at  length  from  the 
opinion  of  the  supreme  court  because  nec- 
essarily the  contention  of  appellants  that 
the  town  was  properly  impleaded  and  prop- 
erly served  under  the  designation  of  "un- 
known claimants  of  interests"  depends  upon 
the  local  statutes,  to  the  construction  of 
which  by  the  supreme  court  we  have  re- 
peatedly decided  we  refer.  In  this  case  the 
deference  is  the  more  justified,  if  indeed 
it  is  not  compelled,  by  the  subsequent  con- 
struction of  the  statutes  in  the  same  way 
by  the  supreme  court  of  the  state  in  Rod- 
riguez V.  La  Cueva  Ranch  Co.  134  Pac.  228, 
in  which  case  §  3181  of  the  Compiled  Laws 
of  New  Mexico  was  considered.  By  that 
section  it  is  provided  that  in  suits  for 
partition  all  persons  interested  in  the  prem- 
ises "whose  names  are  unknown  may  be 
made  parties  to  such  partition  by  the  name 
and  description  of  unknown  otwners  or 
proprietors  of  the  premises,  or  as  unknown 
heirs  of  any  person  who  may  have  been 
interested  in  the  same."  Persons  who  were 
in  actual  possession  had  not  been  made  par- 
ties by  name,  and  the  question  was  whether 
they  were  made  parties  under  the  desig- 
nation of  "unknown  owners."  The  ques- 
tion was  determined  in  the  negative,  the 
court  holding  "that  it  was  not  the  inten- 
tion of  the  legislature  to  provide  for  the 
making  of  parties  by  the  name  of  unknown 
owners,  and  for  the  service  of  process  upon 
them  by  publication,  when  they  in  fact 
were  in  the  open  and  notorious  adverseS 
possession  of  a  part  of  the^premises."  The? 
court  further  said  that  the  complainants 
in  the  suit  had  the  means  and  it  was  their 
duty  to  ascertain  the  names  of  all  persons 
actually  holding  adverse  possession,  and 
that  it  was  not  the  intention  of  the  l^s- 
lature  to  allow  the  rights  of  claimants  to 
land  in  such  circumstances  "to  be  foreclosed 
of  their  rights  by  a  proceeding  in  which 
they  are  not  named,  and  in  which  the  only 
service  obtained  upon  them  was  by  publi- 
cation." The  court  cited  the  decision  in 
the  case  at  bar  in  support  of  its  conclu- 
sion, saying,  after  noting  certain  differences 
which  strengthened  that  decision:  "In 
principle  we  can  see  no  difference  between 
the  two  cases.  In  that  case  the  court  was 
construing  the  statutes  of  the  territory  in 
regard  to  proceedings  to  quiet  title,  which 
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are  in  substance  and  ^ect  the  same  at  the 
partition  statute  in  regard  to  proceedings 
against  unknown  owners,  and  held  that 
such  statutes  must  be  strictly  construed, 
and  that  the  decree  in  that  case  waa  un- 
availing as  against  the  town  of  Las  Vegas." 
Other  cases  were  cited,  among  them  being 
American  Land  Co.  v.  Zeiss,  219  U.  &  48, 
55  L.  ed.  83,  31  Sup.  Ct  Rep.  200.  It 
is  not  necessary  to  review  them,  as  the 
construction  of  the  court  of  the  local  stat- 
ute is  that  it  requires  the  parties  defend- 
ant in  an  action  to  quiet  title  to  be  desig- 
nated ''by  their  names,  as  near  aa  they 
can  be  ascertained,"  and  permits  parties 
defendant  to  be  designated  as  "unknown 
claimants"  only  when  their  names  cannot 
be  ascertained.  In  other  words,  requires 
them  to  be  unknown  in  fact,  not  merely  in 
designation.  Any  other  conclusion  would 
make  the  statute  not  a  facility  for  remov- 
ing clouds  from  titles,  but  for  putting 
clouds  upon  them;  and  the  acoonunodation 
of  the  law  of  its  process  to  an  exceptional 
condition  could  be  perverted,  and  rights 
devested  by  a  semblance  of  notice  of  adverse 
claims  to  them. 

It  is  contended,  however,  that  the  dis- 
tinction which  the  supreme  court  of  the 
^territory  made  between  the  findings  of  the 
g  trial  court  in  the  proceedings  of  1894,  as 
«  to  *  jurisdiction,  and  findings  as  to  other 
matters  in  issue,  is  without  foundation, 
and  that  "the  question  of  the  jurisdiction 
of  the  defendants  through  service  by  pub- 
lication having  been  adjudicated  in  the 
decree  of  1894"  is  conclusive,  "and  not  sub- 
ject to  attack  in  thia  collateral  proceeding, 
whether  as  a  matter  of  fact  it  waa  in  issue 
•or  not."  To  sustain  the  contention  Thomp- 
son V.  Thompson,  226  U.  S.  552,  57  L.  ed. 
348,  33  Sup.  Ct.  Rep.  129,  is  cited.  The 
case  was  concerned  with  the  faith  and 
credit  to  be  given  to  a  decree  of  divorce 
rendered  upon  service  by  publication.  The 
publication  waa  attacked  because  based  on 
an  affidavit  made  on  information  and  be- 
lief, and  it  was  hence  contended  that  the 
eourt  had  not  acquired  jurisdiction.  The 
contention  was  held  untenable,  the  court 
flaying  that  if  the  affidavit  could  be  re- 
garded as  defective,  it  was  not  in  the  omis- 
sion to  state  a  material  fact,  but  in  the 
degree  of  proof;  and  that  therefore  the  re- 
flulting  judgment  could  not  be  said  to  be 
void  on  its  face.  The  principle  was  de- 
clared, however,  to  be  established  that  the 
lull  faith  and  credit  clause  and  the  stat- 
ute enacted  thereunder  do  not  apply  to 
judgments  rendered  by  a  court  having  no 
jurisdiction  of  the  parties  or  subject-mat- 
ter, or  of  the  res  in  proceedings  in  rem. 

The  case  at  bar  is  therefore  clearly  dis- 
iiBct  from  that  case.     The   town   of  Las 


Vegas  at  the  time  of  the  institution  of  the 
suit  to  quiet  title  and  of  the  publication 
of  process  was,  whether  regarded  as  an 
entity  separate  from  its  inhabitants,  or  col- 
lectively, as  composed  of  them,  either  not 
intended  to  be  made  a  party  under  the 
designation  "unknown  claimants  of  inter- 
est," or  the  designation  was  untrue. 

But  it  is  further  contended  that  service 
by  publication  was  not  an  issue  in  this 
case,  the  pleadings  and  the  decision  of  the 
trial  court  being  based  upon  the  view  "that 
the  status  of  the  town  was  such  that  no 
rights  by  limitation  could  be  adjudicated 
against  it,  because  of  the  impossibility  of 
serving  it  with  legal  process"  and  that|. 
the  supreme  court  having  found  against^ 
appellants  on  that* contention,  there  was* 
nothing  left  but  to  reverse  the  judgment  of 
the  trial  court  and  remand  the  cause,  with 
instructions  to  grant  the  writ  prayed  for. 
The  supreme  court  could  not,  it  was  fur- 
ther contended,  go  outside  of  the  record, 
and  of  its  own  motion  raise  the  issue  as 
to  the  sufficiency  of  the  service  upon  the 
defendants,  that  issue  being  in  express  lan- 
guage excluded  by  appellees  from  the  court's 
consideration.  The  answer  is  immediate. 
We  know  of  no  rule  which  precludes  an 
appellate  court  deciding  a  case  for  other 
reasons  than  those  expressed  by  the  trial 
court,  and  the  contention  that  the  suffi- 
ciency of  the  service  was  withdrawn  from 
the  consideration  of  the  court  by  appellees 
is  not  justified.  It  is  based  upon  the  aver- 
ment of  the  town  that  neither  at  the  time 
of  the  confirmation  of  the  grant  nor  at 
any  time  subsequent  thereto  did  it  have 
a  representative  upon  whom  legal  process 
could  have  been  served,  until  the  9th  oi 
December,  1902,  when  the  board  of  trustees 
was  appointed. 

The  supreme  court  dealt  with  the  fact, 
and,  as  we  have  seen,  ascribed  a  different 
effect  to  it  than  that  ascribed  by  the  trial 
court.  The  supreme  court  said,  there  being 
no  officer  of  the  town  upon  whom  process 
could  have  been  served,  service  by  publica^ 
tion  could  have  been  made,  "since  in  that 
event  the  defendant  'was  so  situated  that 
process  could  not  otherwise  be  served  upon 
it.'"  But  the  court  was  of  the  view,  as 
we  have  seen,  that  such  fact  did  not  au- 
thorize the  town  to  be  made  defendant  un- 
der the  name  of  "unknown  claimants,"  or 
cited  as  such  by  publication,  and  the  town 
having  been  so  named,  the  decree  of  1894 
was  not  binding  upon  it. 

The  next  contention  of  appellants  is  that 
the  inhabitants  of  the  town  and  appellees 
are  privies  in  estate,  and  are  bound  by  the 
decree  quieting  title.  In  other  words,  that 
there  was  such  identity  of  interest  be- 
tween the  defendants  in  the  suit  to  quiH 
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gg  title  and  the  present  appellees,  the  board 
2  of  trustees,  that  the  latter  is  bound  by  the 
•  decree.  *  The  argument  is  that  the  town 
was  the  mere  representative  of  the  in- 
habitants, and  that  the  nonappointment  of 
someone  to  represent  it  "cannot  operate  to 
suspend  either  the  institution  or  prosecu- 
tion of  legal  proceedings  against  the  trust 
estate,  or  to  discharge  either  the  trust  es- 
tate or  the  beneficiaries  from  the  effect  of 
the  judgment  rendered,  when  the  latter 
have  been  made  parties  and  served  with 
legal  process."  In  other  words,  if  we  un- 
derstand the  contention,  it  is  that  the  pro- 
eeedings  of  1894,  being  against  some  of  the 
inhabitants  of  the  town,  bind  all  of  the 
other  inhabitants,  considered  aa  an  entity 
or  collectively.  We  need  not  pause  to  con- 
sider the  soundness  of  the  contention.  If 
justified  at  all,  it  would  seem  to  make  nec- 
essary the  present  petition.  It  puts  out  of 
view  besides  the  effect  of  the  confirmation  to 
the  town.  We  said,  in  Maese  v.  Herman, 
183  U.  S.  572,  46  L.  ed.  335,  22  Sup.  Ct 
Rep.  91:  "The  town  and  its  inhabitants 
were  certainly  substantial  entities  in  fact, 
and  were  recognized  by  Congress  as  hav- 
ing rights,  and  directed  such  rights  to  be 
authenticated  by  a  patent  of  the  United 
States."  The  town  was  the  confirmee  and 
represented,  it  may  be,  individual  interests, 
but  collective  interests  as  well.  It  was 
because  of  the  grant  to  the  town  that  the 
act  of  March  12,  1903,  supra,  was  en- 
acted, giving  the  district  court  of  San 
Miguel  county,  "jurisdiction  to  manage, 
control,  and  administer"  the  grant.  It  was 
in  the  execution  of  this  jurisdiction  that 
the  appellees,  trustees  of  the  town,  were 
appointed  and  given  the  power  to  make 
conveyances  to  individuals  if  they  had  the 
character  of  title  described. 

But  the  town  also  had  rights,  and,  as 
we  have  seen,  by  §  9  of  the  act  of  March 
12,  1903,  the  trustees  were  given  power  "to 
lease,  sell,  or  mortgage  any  part  or  parts 
of  the  grant."  See,  as  to  rights  which 
towns  had  under  the  Mexican  law.  United 
States  v.  Pico,  5  Wall.  536,  18  L.  ed.  695; 
Townsend  v.  Greeley,  5  Wall.  326,  18  L. 
ed.  547 ;  United  States  t.  Santa  F«,  165  U. 
fi.  675,  41  L.  ed.  874,  17  Sup.  Ct  Rep.  472. 
Judgment   affirmed. 
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UNITED  STATES  OF  AMERICA  EX  REL. 
ALPHEUS  H.  BROWN 

V. 

FRANKLIN   K.   LANE,   Secretary   of  the 

Interior. 

CouBTS  (i  868*)  —  Erbob  to  Distbict  or 

GOLUICBIA    OOITBT    OF    APFBALS— FUTO- 
LOUS2VSS8  OF  FEDEBAL  QUESTION. 

The  contentions  that  the  exercise  by  the 


Secretary  of  the  Interior  of  his  power  un- 
der the  act  of  June  28,  1906  (34  Stat,  at 
L.  545,  chap.  3572),  §  9,  to  remove  any  mem- 
ber of  the  Osage  Indian  tribal  council 
created  by  that  section  "for  good  cause, 
to  be  by  him  determined,"  is  conditioned 
upon  the  giving  of  notice  or  the  affording 
of  an  opportunity  to  be  heard  and  defend, 
and  that  if  the  statute  does  not  require 
such  notice  or  hearing,  it  conflicts  with  the 
due  process  of  law  clause  of  the  5th  Amend- 
ment of  the  Federal  Constitution,  are  so 
frivolous  and  wanting  in  merit  as  to  af- 
ford no  ground  for  the  exercise  by  the 
Federal  Supreme  Court  of  its  jurisdiction 
under  the  Judicial  Code,  9  250,  to  review 
decisions  of  the  court  of  appeals  of  the 
District  of  Columbia. 

fEd.  Note.— For  other  cases,  see  Oovrtt.  Cent. 
Dig.  Sfi  1038-1040;    Dec.  Dig.  9  888.«] 

[No.  —.1 

Submitted     February    24,     1914.     Decided 
March  0,   1914. 

APPLICATION  for  the  allowance  of  m 
writ  of  error  to  the  Court  of  Appeals 
of  the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  dismissing 
a  petition  for  a  writ  of  mandamus  to  com- 
pel the  Secretary  of  the  Interior  to  revoke 
an  order  removing  a  member  of  the  Osage 
Indian  tribal  council.     Denied. 

See  same  case  below,  40  App.  D.  C.  633. 

Messrs.  Andrew  Wilson,  Albert  L.  Wil- 
son,  and  James  P.  Schick  for  petitioner. 

No  appearance  for  Franklin  K.  Lane. 

Memorandum  opinion  by  direction  of  the* 
court.     By  Mr.  Chief  Justice  White: 

The  act  of  June  28,  1906,  entitled,  An 
Act  for  "the  Division  of  the  Lands  and 
Funds  of  the  Osage  Indians  in  Oklahoma 
Territory,  and  for  Other  Purposes,"  in  its 
9th  section  provided,  among  other  things, 
for  a  tribal  council  composed  of  eight  per- 
sons. The  members  of  this  council  were 
to  be  chosen  at  an  election  whose  date  waa 
fixed,  and  which  was  to  be  conducted  in  the 
manner  directed  oy  the  Commissioner  of 
Indian  Affairs,  provision  being  made  for  the 
biennial  recurrence  of  such  election,  and 
consequently  for  a  two  years'  term  for  the 
members  of  the  council.  The  provision,  how- 
ever, creating  the  council,  contained  this 
express  qualification:  "And  the  Secretary 
of  the  Interior  is  hereby  authorized  to  re- 
move from  the  council  any  member  or  mem- 
bers thereof  for  good  cause,  to  be  by  him  de« 
termined."  34  Stat,  at  L.  545,  chap.  3572. 
On  January  2d,  1913,  the  Secretary  of  the 
Interior,  in  the  exertion  of  the  power  thus 
conferred,  by  a  formal  order  removed  "each 
and  every  member,  of  the  couneiL*'    It  was 
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declared  in  the  order  that  the  power  ez- 
ereiaed  waa  exerted  for  good  cause,  and 
this  statement  waa  followed  by  a  specifi- 
cation of  various  acts  of  misfeasance  or  non- 
fieasance,  which  it  was  deemed  rendered  the 
removal  necessary.  Among  those  who  were 
thus  removed  was  A.  H.  Brown^  the  relator, 
whO|  shortly  after  the  action  of  the  Secre- 
tary that  is,  in  February,  1913,  commenced 
proceedings  by  mandamus  to  vacate  the  or- 
der on  the  ground  that  it  had  been  made 
without  previous  notice,  and  without  afford- 
ing an  opportunity  to  be  heard  and  to  de- 
fend  and  therefore  was  not  authorized  by 
the  statute,  and,  if  it  was  authorized,  was 
void  because  repugnant  to  the  due  process 
Q  clause  of  the  5th  Amendment. 
§  The  trial  court  denied  the  relief,  and 
*  the  court  of  *appeals  of  the  district,  in  af- 
firming such  action,  held  that  the  statute 
conferred  upon  the  Secretary  power  to  re- 
move without  necessity  of  notice  or  hear- 
ing; and  moreover,  that  as  so  construed 
the  statute  was  not  in  conflict  with  the 
Constitution  (40  App.  D.  C.  533).  This 
application  for  the  allowance  of  a  writ  of 
error  is  before  us  because  of  the  refer- 
ence of  the  same  to  the  court  by  the  chief 
justice,  to  whom  it  was  primarily  presented. 
The  asserted  right  to  the  writ  is  based 
upon  the  third,  fifth,  and  sixth  paragraphs 
of  §  250  of  the  Judicial  Code:  the  third 
conferring  the  right  to  review  "in  cases  in- 
volving the  construction  or  application  of 
the  Constitution  of  the  United  States,  or  the 
constitutionality  of  any  law  of  the  United 
States;"  the  fifth  giving  such  right  "in 
cases  in  which  the  validity  of  any  author- 
ity exercised  under  the  United  States,  or 
the  existence  or  scope  of  any  power  or  duty 
of  an  ofilcer  of  the  United  States,  is  drawn 
in  question;"  and  the  sixth  also  giving 
the  right  to  review  in  cases  "in  which  the 
construction  of  any  law  of  the  United 
States  is  drawn  in  question  by  the  defend- 
ant." [36  Stat,  at  L.  1159,  chap.  231, 
U.  S.  Comp.  Stat.  Supp.  1011,  p.  231.]  On 
the  face  of  the  record  from  a  merely  formal 
point  of  view  it  is  apparent  that  the  case 
as  presented  is  embraced  within  both  the 
third  and  fifth  paragraphs.  But  it  is  ele- 
mentary that  where  the  jurisdiction  de- 
pends upon  the  presence  of  controversies  of 
a  particular  character,  or  the  existence  of 
prescribed  questions  or  conditions,  that  sub- 
stance, and  not  mere  form,  is  the  test  of 
power,  and  therefore  even  in  a  case  where 
the  requisite  for  jurisdiction  formally  ex- 
ists, the  right  to  review  does  not  obtain 
where  it  is  evident  that  the  formal  ques- 
tions, as  presented  by  the  record,  are  so 
wanting  in  substance  as  to  cause  them  to 
be  frivolous  and  devoid  of  all  merit.  Con- 
solidated Tump.  Co.  T.  Norfolk  &  0.  V. 


R.  Co.  228  U.  S.  696,  600,  67  L.  ed.  982. 
983,  83  Sup.  Ct.  Rep.  609,  and  cases  cited. 
It  is  true  that  the  doctrine  has  generally 
found  expression  in  considering  the  right 
to  review  cases  coming  from  state  courts, 
but  the  principle  is  here  directly  and  neoes-  c 
sarily  applicable* in  consequence  of  the  na-  • 
ture  and  character  of  the  limitations 
imposed  by  the  statute  upon  the  right  to 
review  cases  decided  by  the  court  of  ap- 
peals of  the  District  of  Columbia.  Com- 
ing to  test  the  existence  of  jurisdiction  to 
review  the  controversy,  and  consequently 
to  determine  whether  the  writ  prayed  for 
should  be  allowed,  we  are  clear  thai  the 
propositions  upon  which  it  ia  asserted  jur- 
isdiction to  review  exists  are  so  wholly  un- 
substantial and  frivolous  and  devoid  of  all 
merit  as  to  afford  no  ground  whatever  ifor 
the  exercise  of  jurisdiction  and  the  conse- 
quent allowance  of  the  writ. 

This  conclusion  is  reached  because  we 
are  of  the  opinion  that,  on  the  face  of 
the  statute,  it  plainly  vested  the  Secretary 
of  the  Interior  with  the  power  and  dis- 
cretion to  remove  without  the  necessity  of 
giving  notice  or  affording  a  hearing,  and 
because  we  are  unable  to  perceive  any  basil 
whatever  for  the  contention  that  if  the 
statute  gives  such  power,  it  eonflicts  with 
the  5th  Amendment.  The  right  to  mem- 
bership in  the  council  which  the  statute  cre- 
ated, and  the  power  to  remove  at  discre- 
tion which  it  conferred  on  the  Secretary  of 
the  Interior,  were  Indissolubly  united,  and 
it  is  impossible  to  admit  the  existence  of 
the  one  without  recognizing  the  other,  and 
therefore  to  adopt  the  premise  upon  which 
the  proposition  must  rest  would  be  but  to 
destroy  the  right  to  continue  in  office  which 
the  proposition  is  urged  to  maintain,  since 
the  office  may  not  be  treated  as  existing 
free  from  the  safeguards  concerning  the  dis- 
charge of  its  duties  which  the  statute 
provides.  The  argument  is  not  strength- 
ened by  confounding  the  asserted  right  of 
the  relator  to  continue  to  be  a  member  of 
the  tribal  council,  with  rights  of  property 
assumed  to  exist  in  favor  of  the  members 
of  the  tribe,  and  upon  the  resulting  con- 
fusion to  urge  that  the  assumed  rights  of 
property  will  be  taken  without  due  proo- 
ess  if  the  authority  of  the  Secretary  to 
remove  a  member  of  the  tribal  council  with- 
out notice  and  hearing  be  upheld.  Ono 
the  contrary,  if  the  •possession  of  the  aa-? 
sertcd  property  rights  be  assumed,  it  must 
follow  that  the  power  to  remove,  given  by 
the  statute,  must  be  sustained.  Consider- 
ing the  context  of  the  act>  the  limitation 
which  it  imposes  upon  the  members  of  the 
tribe  and  the  tribe  itself  to  contract,  and 
the  large  administrative  supervision  over 
such  subjects  which  the  statute  confers  up- 
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«B  thm  Seoretarj,  it  is  not  diiputable  that 
the  right  to  remove  for  "good  eaitte  to  be 
hy  him  determined"  which  the  statute  gives 
to  the  Secretary  is  but  an  appropriate 
means  provided  for  the  accomplishment  ol 
the  duties  cast  upon  him  with  referenee 
to  the  subject-matters  stated.  Under  these 
eireumstances  the  proposition  could  not  be 
maintained  without  holding  that  although 
the  duty  existed  to  protect  by  appropriate 
legislation  the  tribe  and  its  members,  such 
legislation,  if  enacted,  would  be  repugnant 
to  the  Constitution. 
Writ  denied. 


§ 
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MARTHA  S.  YOUNQ.  Administratrix  of 
the  Estate  of  Peter  B.  Young,  Deceased, 
Plff.  in  Err., 

T. 

CENTRAL     RAILROAD    COMPANY 
NEW  JERSEY. 


OF 


Jury  (|  34*)— Infringkhjcnt  or  Rionx— 
DzBECTiNQ    Judgment    Non    Obstante 

TSBBDICTO. 

A  Federal  circuit  court  of  appeals  de- 
nies the  right  of  trial  by  jury  guaranteed 
by  the  Federal  Constitution  where,  upon 
reversing  a  judgment  of  the  district  court, 
entered  on  a  general  verdict  in  favor  of 
plaintiff,  because  of  the  opinion  that  the 
evidence  did  not  justifv  the  submission  of 
the  case  to  the  jury,  it  directs,  in  accord- 
ance with  the  state  practice,  that  judgment 
be  entered  for  defendant. 

[Bd.  Note.— For  otber  caaes.  see  Junr,  Cent 
Dig.  H  72-8S.  S4 ;   D«).  Dig.  |  M.*] 

[No.  389.] 

Argued  February  26,  1014.    Decided  March 

9,  1914. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which,  reversing  a 
judgment  of  the  District  Court  for  the 
Eastern  District  of  Pennsylvania  in  favor 
of  plaintiff  in  a  negligence  action,  directed 
that  judgment  be  entered  in  favor  of  de- 
fendant notwithstanding  the  verdict.  Modi- 
fled  by  eliminating  the  direction  for  the 
entry  of  judgment  for  defendant,  and  by 
substituting  a  direction  of  a  new  trial. 

See  same  case  below,  —  L.R.A.(N.S.)  — , 
118  C.  C.  A.  466,  200  Fed.  359. 

Messra  Ulysses  S.  Koons  and  Vedantus 
B.  Edwards  for  plaintiff  in  error. 

Messrs.  Arthur  G.  Dickson  and  Arthur 
W.  Rinke  for  defendant  in  error. 


^  Memorandum    opiniim   by   direction   of; 
the  court.     By  Mr.  Chief  Justice  White: 

As  administratrix  of  the  estate  of  her  de- 
ceased husband,  the  plaintiff  in  error  sued 
to  recover  for  the  loss  occasioned  by  his 
death,  allied  to  have  resulted  from  the 
negligence  of  the  defendant  railroad  com- 
pany. Over  the  objection  of  the  defendant 
the  case  was  submitted  by  the  trial  court 
to  the  jury,  and  from  the  judgment  en- 
tered on  the  verdict  rendered  against  the 
railroad  company,  error  was  by  the  com- 
pany prosecuted  from  the  eireuit  court  of 
appeals.  On  the  hearing  that  court,  con- 
cluding that  the  evidence  did  not  justify 
the  submission  of  the  case  to  the  jury,  re- 
versed the  judgment,  and  in  passing  upon 
a  motion  made  by  the  railroad  company  in 
the  trial  court,  pursuant  to  the  Pennsyl- 
vania practice  for  judgment  in  its  favor 
non  obstante  veredicto,  it  was  held  that 
the  motion  was  well  taken,  and  the  case 
was  remanded  to  the  trial  court,  not  for  a 
new  trial,  but  with  directions  to  enter  a 
judgment  for  the  defendant.  —  L.R.A. 
(N.S.)  ~,  118  C.  C.  A.  466,  200  Fed.  359. 
As  the  case  as  made  by  the  pleadings  de- 
pended not  merely  upon  diverse  citizenship, 
but  was  expressly  based  on  the  employers' 
liability  act,  error  was  prosecuted  frodi 
this  court. 

We  shall  not  undertake  to  analyse  the 
evidence,  or  review  the  grounds  which  led 
the  court  below  to  conclude  that  error  was 
committed  in  submitting  the  case  to  the 
jury,  because  we  think  it  is  adequate  to 
say  that  after  a  careful  examination  of  the 
record  we  see  no  reason  for  holding  that  the 
court  below  erred  in  so  deciding.  As  re- 
gards, however,  the  ruling  on  the  motion^ 
for  judgment* non  obstante  veredicto,  it  is? 
apparent,  in  view  of  the  recent  decision 
in  Slocum  v.  New  York  L.  Ins.  Co.  228  U. 
S.  364,  57  L.  ed.  879,  33  Sup.  Ct  Rep. 
523,  that  error  was  committed.  It  fol- 
lows that  our  duty  is  to  affirm  and  modify ; 
that  is,  to  affirm  the  judgment  of  reversal, 
and  to  modify  by  reversing  so  much  of 
the  action  of  the  court  below  as  directed 
the  entry  of  a  judgment  in  favor  of  the  de- 
fendant. Conformably  to  this  conclusion  it 
is  ordered  that  the  judgment  of  reversal 
be,  and  the  same  is  hereby,  affirmed,  and 
that  the  direction  for  entry  of  judgment  in 
favor  of  defendant  be  reversed,  and  the 
case  is  remanded  to  the  trial  court,  with 
directions  to  set  aside  its  judgment  and 
grant  a  new  trial. 

Affirmed   and   modified. 


*For  other  cases  see  san^e  lup:o  &  S  numbbr  In  Dec.  it  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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GRANT      BROTHERS      CONSTRUCTION 
COMPANY  et  aL,  Plffa.  in  Err., 

UNITED   STATES- 


CouBTS  (I  887*>— Scope  of  Review— Qxtks- 
TioN  Not  Raised  in  Intermediate  Ap- 
pellate Court. 

1.  Errors  not  involving  anything  funda- 
mental or  jurisdictional  will  not  be  con- 
sidered by  the  Federal  Supreme  Court  on 
writ  of  error  to  a  territorial  supreme  court, 
where  they  were  not  brought  to  the  notice 
of  the  latter  court. 

PM.  Note.— For  other  eases,  see  Courts*  Cant. 
Dig.  89  1032-1037;    Dec.  Dig.  9  387.*] 

Aliens  (§  58*)— Suit  for  Penalty— Civil 
OB  Criminal— Depositions  —  Reason- 
able Doubt. 

2.  An    action    of   debt    brought   by    the 

United    States    to    recover    the    prescribed 

penaltjr  for  violations  of  the  contract  labor 

provisions  of  the  alien  immigration  act  of 

February  20,  1907  (34  Stat,  at  L.  898,  chap. 

1134,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  499), 

§  4,  is  civil,  and  not  criminal,  in  character, 

BO  that  the  trial  court  may  permit  the  ^ov- 

emment  to  read  in  evidence  the  depositions 

of  absent  witnesses,  and  may  instruct  the 

jury  to  return  a  verdict  for  the  government, 

if  the  evidence  reasonably  preponderates  in 

its  favor,  and  in  other  ways  treat  the  case 

as  civil  in  substance  as  well  as  in  form. 

rSd.  Note.~For  other  cases,  see  Aliens,  Cent. 
Dig.  98  113,  114 ;    Dec.  Dig.  S  S8.*] 

Appeal  and  Error  (§  193*)— Sufficiency 
of  Pleading- First  Raising  Question 
IN  Appellate  Coubt. 

3.  The  omission  from  the  petition,  in  an 
action  of  debt  brought  by  the  United  States 
to  recover  the  prescribed  penalty  for  viola- 
tions of  the  contract  labor  provisions  of  the 
alien  immigration  act  of  February  20,  1907, 
§  4,  of  any  allegation  that  the  acts  charged 
against  the  defendant  were  knowingly  done, 
is  not  ground  for  reversal  of  a  judgment 
entered  upon  a  verdict  in  favor  of  the  gov- 
ernment, where  such  defect  was  not  pointed 
out  in  the  trial  court,  but,  on  the  contrary, 
the  case  was  tried  as  if  the  omitted  allega- 
tions were  in  the  petition,  and  the  jury 
were  instructed  that  the  defendant's  knowl- 
edge was  an   essential  factor  in  the  case. 

[Ed.   Note.— For  other  cases,  see  Appeal   and 
Error.  Cent.  Dig.  81  648-647;   Dec  Dig.  {  193.*] 

DEPosmoNB  (8  83*)— Suppression  —  Er- 
rors in  Notice. 

4.  Depositions  taken  by  the  plaintiff  need 
not  be  suppressed  because  the  preliminary 
notice  described  the  case  as  pending  in  the 
district  in  which  it  was  originally  brought, 
instead  of  in  the  district  to  which  the  case 
had  been  transferred  at  the  defendant's  in- 
stance, after  the  notice  and  the  accompany- 
ing interrogatories  were  prepared,  but  be- 
fore they  were  served,  where  no  cross 
interrogatories  were  filed  in  either  district, 
and  after  the  expiration  of  the  time  al- 
lowed for  them  the  clerk  of  the  district  in 
which  the  case  was  pending  issued  the  com- 
mission,  since    counsel    for   the   defendant 


Oct.  Tebk, 


could  not  have  been  misled  or  confused  by 
the  error  in  the  notice. 

[Sd.  Note.^Fer  other  casee,  see  DeposiUaBS» 
Oent.  Dig.  {{  219-226 ;  Dec.  Dig.  {  83.*] 

Aliens  (i  58*)— Penalties— Ad jassiBiu- 
TT  or  Judgment  against  Stranoeb. 
6.  A  determination  by  an  immigration 
board  that  certain  persona  brought  before 
the  board  were  aliens  is  admissible  in  an 
action  of  debt  brought  by  the  United  States 
to  recover  the  prescribed  penalty  for  vio- 
lating the  contract  labor  provisions  of  tlie 
alien  immigration  act  of  February  20,  1907, 
§  4,  by  aiding  or  inducing  the  migration  or 
importation  of  such  persons,  as  furnishing 
prima  facie,  though  not  conclusive,  evidence 
of  their  alienap;e. 

[Bd.  Note.— For  other  cases,  see  Aliens,  CenL 
Dig.  8{  1U»  114 ;    Dec.  Dig.  |  68.*] 

Aliens    (J    58*)— Immigration— Contract 
Labor— PLUMBER  of  Penalties. 

6.  A  separate  penalty  is  incurred  for  each 
of  a  number  of  aliens  whose  simultaneous 
migration  or  importation  is  knowingly  as- 
sisted, encouraged,  or  solicited  contrary  to 
the  contract  labor  provisions  of  the  alien 
immigration  act  of  February  20,  1907,  §  4, 
such  statute  declaring  in  §  5  that  "separate 
suits  may  be  brought  for  each  alien  thus 
promised  labor  or  service." 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  98  113,  m ;    Dec.  Dig.  I  58.*] 

Aliens  (§  58*)— Penalties— Costs  Against 
Defendant  in  Suit  for  Penalty. 

7.  Costs  are  properly  awarded  to  the  gov- 
ernment against  the  unsuccessful  defend- 
ants in  an  action  of  debt  brought  by  the 
United  States  to  recover  the  penalties  pre- 
scribed for  violations  of  the  provisions  of 
the  alien  immigration  act  of  February  20, 
1907,  §  4,  directed  against  the  importation 
of  alien  contract  labor. 

fSd.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  99  113,  114 ;    Dec.  Dig.  |  68.*] 


[No.  182.1 

Argued  January  21  and  22,  1014.    Decided 
March  16,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  the  First  Judicial  District 
in  such  territory  in  favor  of  the  United 
States  in  a  suit  to  recover  the  prescribed 
penalties  for  violations  of  the  contract  labor 
provisions  of  the  alien  immigration  act. 
Affirmed. 

See  same  case  below,  13  Ariz.  388,  114 
Pac.   956. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Isidore  B.  Dockweiler,  A.  C. 
Baker,  and  Robert  B.  Murphey  for  plaintiff 
in  error. 

Assistant  Attorney  General  Wallace  for 
defendant  in  error. 


•For  other  cases  see  saxoe  topic  A  8  numbsb  In  Dec.  A  Am.  Digs.  1907  tc  date,  ft  Rep'r  Indexes 
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O&ANt  BEOS.  CONSTRUCTION  CO.  v.  UNITED  STATES. 


?• 


s. 

•  ^Mr.  Juitice  Van  Devanter  delivered  the 
opinion  of  the  court: 

In  an  action  of  debt>  tried  to  the  court 
and  a  jury,  in  one  of  the  district  courts  of 
the  territory  of  Arizona,  the  United  States 
recovered  a  judgment  against  the  Grant 
Brothers  Construction  Company,  a  Cali- 
fornia corporation,  for  the  prescribed  penal- 
ty of  $1,000  for  each  of  forty-five  alleged 
violations  of  §  4  of  the  alien  immigration 
act  of  February  20,  1907  (34  Stat,  at  L. 
898,  chap.  1134,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  499) ;  and  upon  an  appeal  to  the 
supreme  court  of  the  territory,  the  judg- 
ment was  affirmed.  13  Ariz.  388,  114  Pac. 
955.  The  construction  company  and  the 
surety  upon  its  supersedeas  bond  then  sued 
out  this  writ  of  error,  claiming  that  divers 
errors  had  been  committed  by  the  trial 
court  which  should  have  been,  but  were 
^bot,  corrected  by  the  appellate  court. 

The  portions  of  the  statute  upon  which 
the  action  was  founded  are  as  follows: 

"Sec.  2.  That  the  following  classes  of 
aliens  shall  be  excluded  from  admission  in- 
to the  United  States:  .  .  .  persons  here- 
inafter called  contract  laborers,  who  have 
been  induced  or  solicited  to  migrate  to  this 
country  by  offers  or  promises  of  employ- 
ment, or  in  consequence  of  agreements,  oral, 
written,  or  printed,  express  or  implied,  to 
perform  labor  in  this  country  of  any  kind, 
•killed  or  unskilled;  ...  -  And  provided 
further,  That  skilled  labor  may  be  imported 
if  labor  of  like  kind  unemployed  cannot  be 
found  in  this  country:  And  provided  fur- 
ther. That  the  provisions  of  this  law  ap- 
plicable to  contract  labor  shall  not  be  held 
to  exclude  professional  actors,  artists,  lec- 
turers, singers,  ministers  of  any  religious 
denomination,  professors  for  colleges  or 
seminaries,  persons  belonging  to  any  recog- 
nized learned  profession,  or  persons  em- 
ployed strictly  as  personal  or  domestic  serv- 
ants. 

"Sec.  4.  That  it  shall  be  a  misdemeanor 
for  any  person,  company,  partnership,  or 
corporation,  in  any  manner  whatsoever,  to 
prepay  the  transportation  or  in  any  way 
to  assist  or  encourage  the  importation  or 
migration  of  any  contract  laborer  or  con- 
tract laborers  into  the  United  States,  un- 
less such  contract  laborer  or  contract  la- 
borers are  exempted  under  the  terms  of  the 
last  two  provisos  contained  in  section  two 
of  this  act. 

"Sec.  5.  That  for  every  violation  of  any 
of  the  provisions  of  section  four  of  this 
act  the  persons,  partnership,  company,  or 
corporation  violating  the  same,  by  Icnow- 
ingly  assisting,  encouraging,  or  soliciting 
the  migration  or  importation  of  any  con- 
tract laborer  into  the  United  States,  shall 


45S 


QO 


forfeit  and  pay  for  every  such  offiense  the 
stun  of  one  thousand  dollars,  which  may  be 
sued  for  and  recovered  by  the  United  States, 
or  by  any  person  who  shall  first  bring  his 
action  therefor  in  his  own  name  and  forg 
his^own  benefit,  including  any  such  alien* 
thus  promised  labor  or  service  of  any  kind 
as  aforesaid,  as  debts  of  like  amount  are 
now  recovered  in  the  courts  of  the  United 
States;  and  separate  suits  may  be  brought 
for  each  alien  thus  promised  labor  or  serv- 
ice of  any  kind  as  aforesaid.  And  it  shall 
be  the  duty  of  the  district  attorney  of  the 
proper  district  to  prosecute  every  such  suit 
when  brought  by  the  United  States." 

The  petition  contained  forty-five  counts, 
each  charging,  with  considerable  detail,  that 
the  defendant,  by  offers  and  promises  of 
employment  and  by  providing  transporta- 
tion and  paying  expenses,  assisted,  encour- 
aged, and  solicited  the  migration  and  impor- 
tation into  the  United  States  from  l^exico 
of  a  designated  alien  laborer  who  waa 
not  within  the  terms  of  either  of  the  last 
two  provisos  in  §  2  of  the  statute.  A  dif- 
ferent alien  laborer  was  named  in  each 
count,  and  the  date  of  the  offending  act  was 
given  in  all  as  October  29,  1909. 

In  a  preliminary  way,  the  evidence  tended 
to  show  these  facts:  The  construction  com- 
pany was  building  a  line  of  railroad  ia 
southern  Arizona,  near  Naco,  a  town  on  the 
international  boundary.  Laborers  in  large 
numbers  were  required  for  the  work,  and 
in  August,  1909,  the  company  employed  one 
Cam^  to  procure  laborers  for  it  and  to  take 
them  to  the  vicinity  of  the  work.  For  this 
he  was  to  be  paid  $1  in  gold  for  each  la- 
borer secured,  and  20  cents  for  each  meal 
provided  while  they  were  en  route.  It  was 
contemplated  that  he  would  arrange  with 
others  to  aid  him,  and  he  secured  the  as- 
sistance of  Holler,  Rupelius,  and  Randall, 
who,  like  himself,  were  located  at  Nogales, 
another  boundary  town.  Under  this  em- 
ployment Carney  procured,  and  the  com- 
pany accepted,  prior  to  the  transaction  in 
question,  about  450  laborers,  95  per  cent  of 
whom  were  Mexicans.  Many  of  those  came 
across  the  line  on  their  own  initiative  ando 
were  then  engaged  by  Holler,  but  a  sub-§ 
stantial  number  were  engaged  in  Mexico«by* 
Rupelius,  and  then  brought  into  the  United 
States  at  Nogales.  Only  a  few  days  before 
the  transaction  in  question,  Rupelius  gath- 
ered together  80  or  90  in  Mexico,  and  in- 
duced them  to  enter  the  United  States  at 
Nogales  by  promising  that  the  construction 
company  would  employ  them,  which  it  did. 

As  respects  the  forty-five  laborers  named 
in  the  petition  there  was  evidence  tending 
to  show  the  following:  These  men  were 
citizens  of  Mexico,  and  were  unskilled  la- 
borers who  were  not  within  the  exemptions 
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specified  in  the  last  two  prorisoB  in  S  2 
of  the  statute.  They  were  secured  at  Her* 
mosillo,  Mexico,  by  Rupelius,  October  28, 
1909,  were  brought  into  the  United  States, 
at  Naco,  by  Randall  the  next  day,  were  there 
taken  into  custody  by  an  immigration  in- 
spector, and  were  examined  before  a  board 
of  special  inquiry.  The  board  found  that 
they  were  alien  contract  laborers,  ordered 
that  they  be  excluded,  and  notified  them  of 
the  order  and  of  their  right  to  an  appeal. 
After  consulting  with  the  Mexican  consul  at 
Kaco  they  waived  that  right,  and  most  of 
them  were  returned  to  Mexico,  a  few  being 
detained  as  witnesses.  Rupelius  had  in- 
duced them  to  leave  Hermosillo  and  come 
into  the  United  States  by  offers  and  prom- 
ises of  employment  by  the  construction  com- 
pany. They  were  brought  to  Naco  upon  a 
railroad  pass  procured  by  Carney,  and  pur- 
porting to  have  been  issued  on  account  of 
the  construction  company,  and  their  only 
meal  en  route  was  provided  by  Holler  at 
Carney's  suggestion.  During  the  latter 
part  of  their  journey  they  were  in  charge 
of  Randall,  who  had  been  directed  by  Carney 
to  deliver  them  to  McDonald,  an  agent  of 
the  construction  company,  who  was  expected 
to  be  at  Naco  to  receive  them.  McDonald 
was  there,  having  come  in  from  one  of  the 
company's  camps  that  day.  He  endeavored 
to  hasten  the  proceedings  before  the  board 
of  inquiry  in  order  that  he  might  get  the 
^men  out  to  the  camp  that  afternoon,  and 
{also  provided  a  meal  for  them  while  the 
*  proceedings «were  in  progress.  This  was  the 
first  party  of  Mexicans  that  Carney  had 
attempted  to  bring  into  the  country  at 
Naco.  Others  had  been  brought  in  at  Nog- 
ales.  According  to  his  statement,  the  in- 
spection officers  at  the  latter  place  had  been 
particularly  liberal  in  admitting  Mexican 
laborers  procured  for  the  construction  com- 
pany; and  he  suggested  to  the  inspectors 
at  Naco  that  like  action  on  their  part  would 
be  appreciated,  but  the  suggestion  did  not 
find  favor  with  them. 

There  were  some  direct  contradictions  in 
the  evidence,  different  portions  gave  rise  to 
opposing  inferences,  and  parts  of  it  were 
more  or  less  improbable;  but  as  it  was  the 
province  of  the  jury  to  pass  on  such  mat- 
ters, which  it  did  by  the  verdict,  they  re- 
quire no  other  notice  than  they  will  receive 
presently. 

As  several  of  the  alleged  errors,  not  in- 
volving anything  fundamental  or  jurisdic- 
tional, were  not  presented  to  the  appellate 
court  for  consideration,  they  must  be  re- 
garded as  waived,  and  will  be  passed  with- 
out further  notice.  Montana  R.  Co.  v.  War- 
ren, 137  U.  S.  348,  351,  34  L.  ed.  681,  682, 
11  Sup.  Ct.  Rep.  96;  Gila  Valley,  Q.  &  N. 


R.  Co.  V.  Hall,  232  U.  S.  94,  98,  58  L.  ed. 
— ,  34  Sup.  Ct  Rep.  229. 

It  is  complained  that  the  trial  court  per- 
mitted the  government  to  read  in  evidence 
the  depositions  of  absent  witnesses,  in- 
structed the  jury  to  return  a  verdict  for  the 
government  if  the  evidence  reasonably  pre- 
ponderated in  its  favor,  and  in  other  ways 
treated  the  case  as  civil  in  substance  as 
well  as  in  form.  But  the  trial  court  was 
right.  An  action  such  as  this  is  civil,  and 
is  attended  with  the  usual  incidents  of  a 
civil  action.  United  States  v.  Regan,  232 
U.  8.  37,  68  L.  ed.  — ^.34  Sup.  Ct  Rep.  213. 

The  petition  did  not  allege  that  the  acts 
charged  against  the  construction  company 
were  knowingly  done,  and  it  is  said  that 
this  operated  to  render  the  recovery  erro- 
neous. No  doubt  the  petition  was  defective. 
A  right  to  the  penalty  arises  only  where  8  4^ 
is  violated  "by  knowingly  assisting,  encour-g 
aging,  or  soliciting  the  migration  or*im-* 
portation"  of  an  alien  contract  laborer  into 
the  United  States.  Knowledge  being  an  ele- 
ment of  what  is  penalized,  it  must  be  in- 
cluded in  the  statement  of  a  cause  of  action 
for  the  penalty.  But  there  are  reasons  why 
the  defect  did  not  render  the  recovery  er- 
roneous. The  defect  was  not  pointed  out  in 
the  trial  court.  On  the  contrary,  the  case 
was  tried  as  if  the  omitted  allegation  were 
in  the  petition.  Both  parties  introduced 
evidence  bearing  upon  the  company's  knowl- 
edge, both  preseqted  requests  for  instruc- 
tions treating  it  as  an  essential  factor  in 
the  case,  and  the  jury  was  instructed  upon 
that  theory.  In  its  charge  the  court  said 
that  before  any  verdict  could  be  returned 
for  the  government  it  must  appear  from  the 
evidence  that  some  representative  of  the  de- 
fendant company,  for  whose  act  it  would  be 
responsible»  "knowingly  assisted,  or  know- 
ingly encouraged,  or  knowingly  solicited,  or 
knowingly  caused  others  to  assist  or  en- 
courage or  solicit,  the  migration  or  im- 
portation of  an  alien  Mexican  contract  la- 
borer into  the  United  States."  And  again: 
"Where  knowledge  is  an  essential  ingredient 
of  a  cause  of  action,  the  existence  of  the 
knowledge  becomes  a  question  to  be  deter- 
mined by  the  jury  upon  a  consideration  of 
all  the  facts  and  circumstances  in  the  case." 
It  is  therefore  quite  plain  that  the  jury 
found  from  the  evidence  that  the  acts 
charged  against  the  defendant  were  know- 
ingly done,  and  the  petition  may  well  be 
treated  as  amended  to  conform  to  the  facts. 
Ariz.  Rev.  Stat.  1901,  §§  1288,  1293;  Reyn- 
olds V.  Stockton,  140  U.  S.  254,  266,  35  L. 
ed.  464,  468,  11  Sup.  Ct.  Rep.  773.  The 
defendant  was  in  no  wise  prejudiced  by  the 
defect,  and  to  make  it  a  ground  for  revers- 
ing the  judgment,  notwithstanding  the 
theory    upon    which    the    trial    proceeded. 
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would  be  most  unreasonable.  San  Juan 
Light  A,  Transit  Go.  v.  Requena,  224  U.  S. 
89,  06,  56  L.  ed.  680,  683,  32  Sup.  Gt.  Rep. 
399;  Campbell  v.  United  States,  224  U.  S. 
99,  106,  56  L.  ed.  684,  686,  32  Sup.  Ct.  Hep. 
398. 

Complaint  is  made  of  the  denial  of  a 
motion  to  suppress  certain  depositions,  sub- 
sequently read  in  evidence,  which  the  gov- 
Semment  had  taken  under  a  commission  is- 
7  sued  by<the  clerk.  The  only  ground  for  the 
motion  to  which  our  attention  is  invited  is 
that  the  preliminary  notice  described  the 
case  as  pending  in  the  second  district  when 
it  was  pending  in  the  first.  The  case  had 
been  brought  in  the  former,  and  was  trans- 
ferred to  the  latter  at  the  defendant's  in- 
stance. The  notice  and  accompanying  in- 
terrogatories were  prepared  before  and 
served  after  the  transfer.  The  purpose  of 
the  notice  was  to  inform  defendant's  coun- 
sel of  the  intended  application  for  a  com- 
mission, and  of  the  proposed  interrogatories, 
and  to  give  opportunity  for  filing  cross  in- 
terrogatories. See  Arie.  Rev.  Stat.  1901, 
§§  2507,  2513.  No  cross  interrogatories 
were  filed  in  either  district,  and  after  the 
expiration  of  the  time  allowed  for  them  the 
clerk  of  the  district  in  which  the  case  was 
pending  issued  the  commission.  Counsel 
for  the  defendant  could  not  have  been  mis- 
led or  confused  by  the  error  in  the  notice, 
for  they  were  fully  informed  of  the  trans- 
fer, having  perfected  it  the  day  before  the 
notice  was  served.  In  these  circumstances 
the  trial  court,  as  also  the  supreme  court 
of  the  territory,  held  that  the  error  was  in- 
consequential and  did  not  require  the  sup- 
pression of  the  depositions.  We  perceive  no 
reason  for  disturbing  that  conclusion.  On 
the  contrary,  we  think  it  was  plainly  cor- 
rect. 

Over  the  defendant's  objection,  the  deci- 
sion of  the  board  of  special  inquiry  was 
admitted  in  evidence  as  tending  to  prove 
that  the  forty-five  men  were  aliens,  and  It 
Is  said  that  this  was  error  because  the  de- 
fendant was  not  a  party  to  the  proceeding. 
One  of  the  questions  committed  by  law  to 
the  board  for  decision,  subject  to  an  appeal 
to  the  Secretary  of  Commerce,  was  whether 
the  men  were  aliens.  The  document  ad- 
mitted in  evidence  disclosed  that,  after  a 
hearing,  the  board  determined  that  ques- 
tion in  the  affirmative,  and  that  the  men 
acquiesced  by  waiving  their  right  to  an  ap- 
peal. In  that  way  their  status  as  aliens 
Swas  conclusively  established  as  between 
themselves  and  the  United  States.  It  is 
•  true  that  the  defendant  was  not  a«  party  to 
that  proceeding,  and  that,  as  a  general  rule, 
a  judgment  binds  only  the  parties  and  their 
privies.  But  it  is  equally  true  that  a  judg- 
ment in  a  prior  action  is  admissible,  even 


against  a  stranger,  as  prima  facie,  but  not 
conclusive,  proof  of  a  fact  which  may  be 
shown  by  evidence  of  general  reputation, 
such  as  custom,  pedigree,  race,  death,  and 
the  like,  and  this  because  the  judgment  is 
usually  more  persuasive  than  mere  evidence 
of  reputation.  1  Starkie,  Ev.  386;  1  Greenl. 
Ev.  §§  139,  526,  555;  Patterson  v.  Gaines, 
6  How.  550,  599,  12  L.  ed.  553,  573;  Pile 
V.  McBratney,  15  111.  314,  319;  McCoUum 
V.  Fitz&imons,  1  Rich.  L.  252.  In  principle, 
alienage  is  within  the  latter  rule,  and  so  the 
board's  decision  was  properly  admitted  in 
evidence  for  the  purpose  stated. 

Considerable  evidence  was  admitted,  over 
the  defendant's  objection,  of  the  acts  and 
declarations  of  Carney  and  his  assistants 
while  they  were  procuring  laborers  in  Mex- 
ico and  bringing  them  into  the  United 
States,  and  it  is  contended  that  this  was 
violative  of  the  rule  that  the  acts  and  dec- 
larations  of  a  professed  agent  are  not  ad- 
missible to  prove  the  existence  or  extent  of 
his  agency.  See  United  States  v.  Boyd,  6 
How.  29,  50,  12  L.  ed.  36,  45.  But  the  con- 
tention rests  upon  a  misconception  of  what 
the  record  discloses.  This  evidence  was  not 
admitted  to  establish  the  agency  or  its  ex- 
tent, but  to  show  that  the  laborers  came 
into  the  United  States  in  circumstances 
which  rendered  their  migration  or  importa- 
tion unlawful.  Whether  the  defendant  was 
responsible  for  what  was  done  was  another 
question.  The  trial  court  recognized  this, 
and  expressly  ruled  that  the  agency  must 
be  otherwise  shown,  and  we  agree  with  the 
territorial  courts  in  thinking  there  was 
other  evidence  tending  to  prove  the  agency, 
and  that  it  embraced  what  was  done. 

The  evidence  disclosed  that  when  the  ar^ 
rangement  was  made  with  Carney,  and  on 
one  or  two  occasions  thereafter,  he  was  in^ 
terms  instructed  not  to  engage  any  laborer^ 
*in  Mexico,  and  not  to  induce  or  assist  any* 
laborer  to  migrate  thence  into  the  United 
States,  and  because  of  this  it  is  said  that 
the  evidence  afforded  no  basis  for  holding 
the  defendant  responsible  for  the  acts  of 
Carney  and  his  assistants  in  inducing  and 
aiding  the  migration  or  importation  of  the 
laborers  named  in  the  petition.  In  dealing 
with  this  point  the  courts  below  held  that 
under  the  evidence  as  a  whole,  it  was  an 
admissible  conclusion  that  the  instructions 
to  Carney  were  not  given  in  good  faith,  or 
were  in  effect  abrogated  by  acquiescence  in 
their  nonobservance.  An  examination  of  the 
evidence  as  set  forth  in  the  record  satisfies 
us  that  it  afforded  reasonable  support  for 
either  of  these  conclusions,  and  therefore 
that  the  question  was  properly  one  for  the 
jury.  And  upon  looking  at  the  court's 
charge  as  incorporated  into  the  record  ws 
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find  that  the  matter  was  fairly  and  ade- 
quately submitted. 

Although  conceding  that  there  was  evi- 
dence that  ten  of  the  men  were  citizens  of 
Mexico,  the  company  claims  that  there  was 
no  evidence  of  the  alienage  of  the  other 
thirty-five.  It  must  be  held  otherwise.  Not 
only  did  the  decision  of  the  board  of  in- 
quiry constitute  such  evidence,  but  it  was 
distinctly  testified  by  some  of  the  men,  who 
became  witnesses  at  the  trial,  that  ''they 
were  all  Mexicans,"  meaning  thereby,  as 
the  context  shows,  that  they  were  all  citi- 
cens  of  Mexico. 

Still  another  contention  is  that,  as  all 
the  men  named  in  the  petition  were  brought 
into  the  United  States  at  one  time,  there 
was  but  a  single  violation  of  the  statute, 
and  only  one  penalty  could  be  recovered. 
The  statute  declares  that  "separate  suits 
may  be  brought  for  each  alien  thus  prom- 
ised labor  or  service,"  and  this  plainly 
means  that  a  separate  penalty  shall  be  as- 
sessed in  respect  of  each  alien  whose  migra- 
tion or  importation  is  knowingly  assisted, 
encouraged,  or  solicited  in  contravention  of 
the  statute.    See  Missouri,  K.  &  T.  R.  Co.  v. 

^  United  States,  231  U.  S.  112,  58  L.  ed.  — , 

o84  Sop.  Gt  Rep.  26. 

•  *  The  action  of  the  court  in  rendering 
Judgment  against  the  defendant  for  the 
costs  is  challenged,  bu^.  this  was  so  clearly 
right  as  to  render  discussion  of  it  unneces- 
sary. Ariz.  Rev.  Stat.  1901,  §§  1643,  2639; 
Kittredge  v.  Race,  92  U.  S.  116,  121,  23 
L.  ed.  488,  490;  United  States  v.  Verdier, 
164  U.  S.  213,  219,  41  L.  ed.  407,  409,  17 
Sup.  Ct  Rep.  42. 

As  we  find  no  prejudicial  error  in  the 
record,  the  judgment  is  affirmed. 


<232  U.  S.  642) 

WILLIAM  H.  GARLAND,  Plff.  in  Err., 

V. 

STATE  OF  WASHINGTON, 

Constitutional  Law  ({  257*)— "Dub  Pbo- 
€BS8  OF  Law"— Criminal  Case— Necbs- 

8tTT  or  AaSAIGNliSNT  AND  PULA. 

A  conyiction  upon  a  second  and  amended 
information  after  a  prior  conviction  under 
the  original  information  had  been  set  aside 
and  a  new  trial  granted  was  not  wanting  in 
the  due  process  of  law  guaranteed  by  U.  S. 
Const.,  14th  Amend.,  because  no  arraign- 
ment or  plea  was  had  upon  the  second  in-> 
formation,  where,  without  raising  that 
specific  objection  before  trial,  the  accused 
had  made  certain  objections  to  such  in- 
formation, and  was  put  to  a  trial  thereon 
l>efore  a  jury  in  all  respects  as  though  he 
liad  entered  a  formal  plea  of  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  {{  746,  747,  749 ;    Dec.  Dig.  |  267.* 

For  other  deflnitlons,  see  Words  and  Phrases, 
TOL  S.  pp.  2227-2256 ;    TOl.  8^  p.  7644.] 

[No.  226.] 


Submitted  January  29,  1914.    Decided 
March    16,    1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  reyiew  a  judg- 
ment which  allirmed  a  conyiction  of  larceny 
in  the  Superior  Court  of  King  County  in 
that  state.    Affirmed. 

See  same  case  below,  65  Wash.  666,  119 
Pac.    907. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  Gorham,  0.  L. 
Willett,  and  Frank  Oleson  for  plaintiff 
in  error. 

Messrs.  Hugh  M.  Caldwell,  John  F. 
Murphy,  and  H.  B.  Butler  for  defendant  in 
error.  ^ 

9 
*Mr.  Justice  Day  deliyered  the  opinion* 
of  the  court: 

The  plaintiff  In  error  was  conyicted  in 
the  superior  court  of  King  county,  Wash- 
ington, upon  an  information  charging  him 
with  larceny  of  "a  check  payable  for  the 
sum  of  $1,000  in  money."  Upon  appeal  the 
conyiction  was  affirmed  by  the  supreme 
court  of  Washington  (65  Wash.  666,  118 
Pac.  907),  and  the  case  c<»ne8  here  upon 
writ  of  error. 

It  appears  that  a  preyious  information 
had  charged  the  accused  with  the  larceny 
of  "one  thousand  dollars  ($1,000)  in  law- 
ful money  of  the  United  States."  Upon 
that  information  he  was  arraigned,  entered 
a  plea  of  not  guilty,  was  tried  and  coi^*^ 
victed.  A  new  trial  was  awarded,  and  J 
♦thereafter  the  second  information  was  filed,  * 
making  the  charge  as  aboye  stated.  Be- 
fore trial  the  plaintiff  in  error  filed  a  "mo- 
tion directed  to  second  information,"  con- 
taining a  motion  to  quash,  a  motion  to 
strike  out,  and  a  motion  to  make  more  defi^ 
nite  and  certain,  all  of  which  were  denied. 
No  arraignment  or  plea  was  had  upon  that 
information.  The  case  haying  been  called 
for  trial  and  the  jury  haying  been  im- 
paneled, the  plaintiff  in  error,  by  his  coun- 
sel, objected  to  the  introduction  of  any  eyi- 
dence  upon  the  ground  that  the  state  bad 
no  right  to  try  the  plaintiff  in  error  on 
the  information  then  before  the  court.  This 
general  objection  was  oyermled.  No  spe- 
cific objection  was  taken  before  the  trial  to- 
the  want  of  formal  arraignment  upon  the 
second  information.  The  jury,  at  the  con- 
clusion of  the  trial  upon  the  second  infor- 
mation, returned  a  yerdict  of  guilty,  and 
sentence  was  passed  upon  the  plaintiff  iB 
error. 

It  is  apparent  that  the  aecused  was  tried 
and  conyicted  upon  an  information  charg- 
ing an  offense  against  the  law;  that  he  had 
a  jury  trial,  with  full  opportunity  to  be 
heard,  and  that  be  was  in  fact  depriyed  et 


*For  Other  cases  see  same  topic  A  8  nvmbbb  In  Dec.  it  Am.  Diss.  1967  t*  datob  A  Rt^'r  ladeaee 
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BO  right  or  privilege  in  tlie  making  of  his 
defense,  unless  such  deprivation  arises  from 
the  fact  that  he  was  not  arraigned  and  re- 
quired to  plead  to  the  second  information 
before  trial.  The  object  of  arraignment  be- 
ing to  inform  the  accused  of  the  charge 
against  him  and  obtain  an  answer  from 
him  was  fully  subserved  in  this  case,  for 
the  accused  had  taken  objections  to  the 
second  information,  and  was  put  to  trial 
before  a  jury  upon  that  information  in  all 
respects  as  though  he  had  entered  a  formal 
plea  of  not  guilty.  In  this  view,  the  su- 
preme court  of  Washington,  following  its 
former  decisions,  held  that  the  failure  to 
enter  the  plea  had  deprived  the  accused  of 
no  substantial  right,  and  that  having  failed 
to  make  objection  upon  that  ground  before 
trial,  it  was  waived  and  could  not  be  sub- 
sequently taken.  This  ruling,  it  is  con* 
^  tended,  deprived  the  plaintiff  in  error  of  his 
•  liberty* without  due  process  of  law  within 
the  meaning  of  the  14th  Amendment  of  the 
Constitution. 

Due  process  of  law,  this  court  has  held, 
does  not  require  the  state  to  adopt  any 
particular  form  of  procedure,  so  long  as 
it  appears  that  the  accused  has  had  suffi- 
cient notice  of  the  accusation  and  an  ade- 
quate opportunity  to  defend  himself  in  the 
prosecution.  Rogers  v.  Peck,  109  U.  S.  426, 
435,  50  L.  ed.  256,  260,  26  Sup.  Ct  Rep. 
87,  and  previous  cases  in  this  court  there 
cited.  Tried  by  this  test  it  cannot  for  a 
moment  be  maintained  that  the  want  of 
formal  arraignment  deprived  the  accused  of 
any  substantial  right,  or  in  any  wise 
changed  the  course  of  trial  to  his  disad- 
vantage. All  requirements  of  due  process 
of  law  in  criminal  trials  in  a  state,  as  laid 
down  in  the  repeated  decisions  of  this  court, 
were  fully  met  by  the  proceedings  had 
against  the  accused  in  the  trial  court.  The 
objection  was  merely  a  formal  one,  was  not 
included  in  the  general  language  in  which 
the  objection  to  the  Introduction  of  evidence 
was  interposed  before  the  trial,  and  was 
evidently  reserved  with  a  view  to  the  use 
which  is  now  made  of  it,  in  an  attempt  to 
gain  a  new  trial  for  want  of  compliance 
with  what  in  this  case  could  have  been  no 
more  than  a  mere  formality. 

It  is  insisted,  however,  that  this  court  in 
the  case  of  Grain  v.  United  States,  162  U. 
S.  625,  40  L.  ed.  1097,  16  Sup.  Ct.  Rep.  952, 
held  the  contrary.  In  that  case  the  ques- 
tion was  specifically  made  as  to  the  neces- 
sity of  a  plea  before  trial,  duly  entered  of 
record.  The  learned  justice  who  spoke  for 
the  majority  of  the  court  announced  its 
conclusion  approving  a  number  of  early 
cases  in  the  state  courts  which  had  held 
that  such  form  of  arraignment  entered  of 
record  was  essential  to  a  legal  trial,  and 


holding  that  in  a  Federal  court  no  valid 
trial  could  be  had  without  the  requisite  ar- 
raignment and  plea,  and  that  such  must 
be  shown  by  the  record  of  conviction.  If  a 
legal  trial  cannot  be  had  without  a  plea  to 
the  indictment,  duly  entered  of  record  be- 
fore trial,  it  would  follow  that  such  omis- 
sion in  the  present  case  requires  a  reversal  g 
*of  the  judgment  of  conviction,  because  the* 
prisoner  has  been  deprived  of  due  process  of 
law. 

Technical  objections  of  this  character 
were  undoubtedly  given  much  more  weight 
formerly  than  they  are  now.  Such  rulings 
originated  in  that  period  of  English  history 
when  the  accused  was  entitled  to  few  rights 
in  the  presentation  of  his  defense,  when  he 
could  not  be  represented  by  counsel,  nor 
heard  upon  his  own  oath,  and  when  the 
punishment  of  offenses,  even  of  a  trivial 
character,  was  of  a  severe  and  often  of  a 
shocking  nature.  Under  that  system  the 
courts  were  disposed  to  require  that  the 
technical  forms  and  methods  of  procedure 
should  be  fully  complied  with.  But  wiih 
improved  methods  of  procedure  and  greater 
privileges  to  the  accused,  any  reason  for 
such  strict  adherence  to  the  mere  formal- 
ities of  trial  would  seem  to  have  passed 
away,  and  we  think  that  the  better  opin- 
ion, when  applied  to  a  situation  such  as 
now  confronts  us,  was  expressed  in  the  dis- 
senting opinion  of  Mr.  Justice  Peckliam, 
speakiog  for  the  minority  of  the  court  in 
the  Crain  Case,  when  he  said  (p.  649) : 

"Here  the  defendant  could  not  have  been 
injured  by  an  inadvertence  of  that  nature. 
He  ought  to  be  held  to  have  waived  that 
which,  under  the  circumstances,  would  have 
been  a  wholly  unimportant  formality.  A 
waiver  ought  to  be  conclusively  implied 
where  the  parties  had  proceeded  as  if  de- 
fendant had  been  duly  arraigned,  and  a 
formal  plea  of  not  guilty  had  been  inter- 
posed, and  where  there  was  no  objection 
made  on  account  of  its  absence  until,  as  in 
this  case,  the  record  was  brought  to  this 
court  for  review.  It  would  be  inconsistent 
with  the  due  administration  of  justice  to 
permit  a  defendant  under  such  circum- 
stances to  lie  by,  say  nothing  as  to  such  an 
objection,  and  then  for  the  first  time  urge 
it  in  this  court." 

Holding  this  view,  notwithstanding  our 
reluctance  to  overrule  former  decisions   of 
this  court,  we  now  are  constrained  to  hold>« 
that  the  technical   enforcement  of   formal  j 
Vights  in  criminal  procedure  sustained   in* 
the  Crain  Case  is  no  longer  required  in  tha 
prosecution  of  offenses  under  present  sys- 
tems of  law,  and  so  far  as  that  case  is  not 
in  accord  with  the  views  herein  expressed, 
it  is  necessarily  overruled. 

The  other  objection  to  the  procedure  in 
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the  state  court  which  it  is  alleged  deprived 
the  plaintiff  in  error  of  due  process  of  law 
upon  his  trial,  rests  in  the  contention  that 
he  was  put  to  trial  upon  two  informations, 
containing  different  charges,  without  notice 
as  to  which  charge  he  would  be  required 
to  meet,  and  sentenced  upon  a  general  ver- 
dict of  guilty.  We  think  that  the  record 
discloses  that  there  is  nothing  in  this  ob- 
jection of  substantial  merit,  and  that  it  ap- 
pears that  the  accused  was  put  to  trial  and 
convicted  upon  the  second  information,  with 
«ver7  opportunity  to  defend  himself  against 
the  offense  therein  charged. 

Judgment  of  the  Supreme  Court  of  Wash- 
ington is  accordingly  affirmed. 


(232  U.  S.  «3S) 

SAMUEL   W.    CURRIDEN,   Appt, 

V. 

FRANK  L.  MIDDLETON,  Henry  S.  Black- 
more,  and  William  G.  Orr. 

Equitt  (I  43*)— JuBiBDicnoN— Recovbbt 

OF    DAHAOES— DiSCOVBBT. 

1.  A  suit,  the  object  of  which  is  the  re- 
covery of  the  damages  sustained  as  the  re- 
sult of  an  alleged  conspiracy  to  defraud, 
is  justiciable  at  law,  and  not  in  equity,  al- 
though the  bill,  in  addition  to  the  prayer 
for  final  relief,  asks  for  a  discovery. 

tBd.  Note.->For  other  cases,  see  Equity,  Cent. 
Die.  U  121-140,  164-166 ;    Dec  Dig.  |  43.*] 

Equitt  (|  3*>-JuBisDicnoN— Complicat- 
ed Facts— uiFFicuLTT  of  Pboof. 

2.  Mere  complication  of  facts  alone  and 
difficulty  of  proof  are  not  a  basis  of 
equity  jurisdiction. 

[EkL  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  n  7-12;    Dec.  Dig.  |  S.*] 

Courts  ($  388*)— Tbaiysfeb  to  Law  Side- 
Review. 

8.  Equity  rule  22  for  the  transfer  of  an 
action  at  law  erroneously  begun  as  a  suit 
in  equity  cannot  be  successfully  invoked  on 
an  appeal  to  the  Federal  Supreme  Court 
from  a  decree  of  a  court  of  appeals  of  the 
District  of  Columbia,  which  affirmed  a  de- 
cree of  the  supreme  court  of  the  District, 
sustaining  a  demurrer  to  and  dismissing 
the  bill. 

rsd.  Note.— For  other  caaes,  see  Conrta,  Cent. 
Dis.  II  1088-1040;    Dec  Dig.  |  388.*] 

[No.  162.] 

Submitted  March  4,  1014.     Decided  March 

16,  1914. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  sustaining  a 
demurrer  to  and  dismissing  the  bill  in  a 
suit  based  upon  an  alleged  conspiracy  to  de- 
fraud.   Affirmed. 

See  same  case  below,  37  App.  D.  C.  56S. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Lorenzo  A.  Bailey,  William  E. 
Chatidler,  and  William  L.  Chambers  for 
appellant. 

Mr.  E.  Hilton  Jackson  for  appellees. 

eo 
*  Mr.  Justice  Holmes  delivered  the  opinion  f 
of  the  court: 

This  is  a  bill  in  equity  against  the  de- 
fendant Middleton  and  two  others  not 
served,  to  which  Middleton  demurred.  The 
demurrer  was  sustained  and  the  bill  dis- 
missed by  the  supreme  court  of  the  Dis- 
trict, and  the  decree  was  affirmed  by  the 
court  of  appeals.  37  App.  D.  C.  568.  The 
allegations  in  brief  are  that  Middleton  was 
a  patent  lawyer  and  personal  friend  of  the 
plaintiff,  that  he  brought  to  the  plaintiff's 
attention  a  patent  fluid  and  apparatus,  rep- 
resenting them  to  be  valuable,  with  details 
of  fact  confirming  the  statement,  and  rep- 
resenting that  Middleton  was  acting  as 
agent  of  the  patentees;  that  the  plaintiff, 
relying  upon  the  representations,  paid  mon- 
ey and  incurred  obligations,  amounting  in 
all  to  some  $40,000,  all  he  had,  for  purchase 
of  the  patent  rights,  with  an  agreement  that 
a  company  should  be  formed  to  work  them; 
that  a  company  was  formed,  but  that  it 
turned  out  that  the  fluid  and  apparatus 
were  worthless,  that  Middleton  was  inter- 
ested in  the  patent,  and  that  his  represen- 
tations were  false.  It  is  alleged  further 
that  Middleton  got  complete  control  of  the 
company,  that  an  arrangement  was  made 
with  it  by  which  the  company  was  to  as- 
sume and  pay  outstanding  notes  of  the^ 
plaintiff,  but  that  it  failed  to  do  so,  andg 
is  now *hopeles8ly  insolvent;  that  all  Mid-* 
dleton's  acts  were  parts  of  a  conspiracy  to 
defraud  the  plaintiff,  and  that  Middleton 
has  all  the  books  and  papers  of  the  com- 
pany needed  to  prove  the  fraud.  The  prayers 
are  for  discovery  a^d  a  decree  that  the 
defendants  "shall  make  due  restitution  [of 
bis  property]  to  the  complainant  by  paying 
to  him  the  amounts  of  money  by  him  paid 
out  as  aforesaid,"  and  for  general  relief. 

As  there  is  a  prayer  for  flnal  relief,  the 
prayer  for  discovery  must  stand  or  fall 
with  that;  at  least,  in  a  case  like  the  pres- 
ent; there  is  no  need  to  consider  whether 
or  how  far  bills  for  discovery  alone  have 
been  displaced  by  the  powers  now  given  in 
actions  at  law.  The  relief  sought  is  sim- 
ply a  decree  for  damages, — ^for  a  large  part 
of  the  moneys  paid  and  obligations  incurred 
were  paid  and  incurred  to  others  than  Mid- 
dleton, so  that  although  the  word  "restitu- 
tion" is  used,  there  is  no  attempt  to  rescind, 
to  follow  a  specific  fund,  or  to  establish  a 
trust.  Being  a  suit  for  damages,  the  prop- 
er remedy  is  an  action  at  law,  as  was  held 
below.  Buzard  v.  Houston,  119  U.  8.  347, 
30  L.  ed.  451,  7  Sup.  Ot.  Rep.  249.    It  Is 
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sAid  that  tlie  f Mts  Hre  eomplleatedy  but  they 
are  not  bo  on  the  allegations  of  the  bill, 
which  merely  disclose  a  series  of  acts  al- 
leged to  have  been  parts  of  the  plan  to  de- 
ceive; and  further,  mere  complication  of 
facts  alone  and  difElculty  of  proof  are  not  a 
basis  of  equity  jurisdiction.  See  United 
States  T.  Bitter  Boot  Development  Co.  200 
CJ.  S.  451,  472,  50  L.  ed.  550,  560,  26  Sup. 
Ct.  Bep.  S18.  It  now  is  asked  that  if  the 
suit  cannot  be  maintained  in  equity,  it  may 
be  transferred  to  the  law  side,  and  under 
equity  rule  22;  but  that  rule  has  no  appli- 
cation to  the  case.  Bev.  Stat  §  913,  U.  S. 
Comp.  Stat.  1901,  p.  688;  D.  G.  Code  (act  of 
March  8, 1901,  chap.  854),  §  85,  31  Stat,  at 
L.  1189,  1202. 
Decree  affirmed. 


(2S2  U.  8.  687  J 

GEOBGB    H.    HOLT,    Doing   Business    as 
George  H.  Holt  i  Company,  Appt., 

V. 

KORVBLL  L.  HENLEY,  Trustee;  Peninsu- 
la Bank  of  Williamsburg,  Va.«  et  al. 

Bankbuptot  (I  6»)— Reoistbation  —  Va- 
LiDrrr  as  against  Trustee  in  Bank- 

BUFTCT— RXTBOACTIVK  STATUTE. 

1.  A  retrospective  effect  will  not  be  given 
to  the  provision  of  the  act  of  June  25,  1910 
(36  Stat,  at  L.  838,  chap.  412,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1500),  §  8,  amending 
the  bankrupt  act  of  July  1,  1898  (30  Stat. 
at  L.  544,  chap.  541,  U.  8.  Comp.  Stat. 
1901,  p.  3418),  §  47a,  subdiv.  2,  by  giving 
the  trustee  in  bankruptcy,  as  to  all  proper- 
ty coming  Into  the  custody  of  the  bankrupt- 
cv  court,  the  rights  of  a  creditor  holding  a 
lien,  so  as  to  defeat  the  title  of  the  bank- 
rupt's conditional  vendor  under  a  pre-exist- 
ing contract  of  sale,  which,  because  unreg- 
istered, was,  under  Va.  Code,  §  2462,  void 
as  to  lien  creditors  and  purchasers  without 
notice,  although  for  a  month  or  two  after 
the  amendment  was  passed  the  vendor  might 
have  registered  the  contract. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy. 
Gent.  Dig.  {  2 ;    Deo.  Dig.  {  6.*] 

Fixtures  (§  20*)— Mobtgaok  Lien— Pbiob- 
ITT— After -Acquired  Pbopebtt — Condx- 
TZONAL  Sals. 

2.  The  lien  of  a  mortgage  covering  an 
existing  manufacturing  plant  and  that 
"which  may  be  acquired  and  placed  upon 
the  said  premises  during  the  continuance  of 
this  trust"  does  not  extend  to  an  automatic 
sprinkler  system  subsequently  installed  un- 
der a  conditional  contract  of  sale,  which,  be- 
cause unregistered,  was,  under  Va.  Code, 
§  2462,  void  as  to  lien  creditors  and  pur- 
chasers for  value  without  notice,  where 
such  system,  although  attached  to  the  free- 
hold by  bolts  and  screws,  was,  until  paid 
for,  by  the  express  terms  of  the  contract  of 
sale,   to  remain   personal  property. 

[Bd.  Note.— For  other  cases,  see  Flztnree. 
Cent  Dig.  {21;   Dec.  Dig.  {  20.*] 

[No.   229.] 


Argued  March  5,  1914.    Decided  March  16, 

1914. 

APPEAL  from  ths  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  District  Court  for  the  Eastern 
District  of  Virginia,  holding  invalid  as 
against  a  trustee  in  bankruptcy  the  lien  of 
a  conditional  vendor  under  an  unregistered 
contract  of  sale.    Reversed. 

See  same  case  below,  113  C.  C.  A.  87» 
193   Fed.   1020. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  O.  Bland  and  R.  T.  Armis- 
tead  for  appellant. 

Messrs.  Norrell  L.  Henley  and  O.  D. 
Batchelor  for  appell< 


Mr.  Justice  Hotanes  delivered  the  opln-* 
ion  of  the  court: 

This  is  a  petition  to  the  district  court, 
sitting  in  bankruptcy  for  leave  to  ronovs 
an  automatic  sprinkler  system  and  equip- 
ment from  the  premises  of  the  bankrupt, 
the  Williamsburg  Knitting  Mill  Company. 
It  is  opposed  by  the  trustee  of  a  mortgage 
of  the  plant  of  the  company  and  the  holder 
of  the  mortgage  notes,  and  by  the  trustees 
in  bankruptcy,  both  of  which  parties  claim 
the  property.  The  referee,  the  district 
court,  and  the  circuit  court  of  appeals,  de- 
cided in  favor  of  the  latter  claims.  190 
Fed.  871,  113  C.  C.  A.  87,  193  Fed.  1020. 
The  petitioner,  Holt,  appeals.  The  facts 
are  as  follows:  An  agreement  to  install 
the  sprinkler  was  signed  by  Holt  on  August 
28,  1909,  and  by  the  bankrupt  on  October 
14,  1909.  The  installation  was  begun  about 
December  6,  1009,  and  finished  in  the  latter 
part  of  March,  1910,  the  equipment  con- 
sisting of  a  60,000-gallon  tank  on  a  steel 
tower,  bolted  to  a  concrete  foundation,  pipes 
connecting  the  tank  with  the  mill.  By  the 
agreement  the  system  was  to  remain  Holt's 
property  until  paid  for,  and  Holt  was  to 
have  a  right  to  enter  and  remove  it  upon 
a  failure  to  pay  as  agreed.  It  also  was  to 
be  personal  property  during  the  same  time. 
A  large  part  of  the  price  has  not  been  paid. 
But  by  the  Code  of  Virginia,  §  2462,  unless 
registered  as  therein  provided,  which  thiseo 
was  not,  such  sales  are  void«as  to  creditors? 
(construed  by  the  Virginia  courts  to  mean 
lien  creditors  only),  and  as  to  purchasers 
for  value  without  notice  from  the  vendee. 
On  November  23,  1909,  the  mortgsge  deed 
was  executed,  covering  the  plant  on  the 
premises,  and  that  "which  may  be  acquired 
and  placed  upon  the  said  premises  during 
the  continuance  of  this  trust.''  The  mort- 
gagees claim  the  system  by  virtue  of  this 
clause  and  the  fact  that  it  had  been  attached 
to  the  soil.  As  bearing  on  this  last  it 
should  be  added  that  there  now  is  a  smaUer 
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tank  on  the  Bame  steel  tower,  that  Bupplies 
the  mill  for  domestic  purposes,  but  this  was 
not  put  there  by  Holt. 

The  trustees  in  bankruptcy  join  with  Holt 
In  disputing  the  claim  of  the  mortgagees, 
but  set  up  one  of  their  own,  which  we  will 
deal    with    before   discussing   that   of    the 
mortgagees.     They   rely   upon   the  act   of 
June  25,  1910,  chap.  412,  §  8,  36  Stat,  at 
I*.  838,  840,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1600,  amending  §  47a   (2)  of  the  bank- 
ruptcy act  [30  Stat,  at  L.  557,  chap.  541, 
U.    S.    Comp.    Stat.    1901,    p.    3438],    and 
giving  them,  as  to  all  property  coming  into 
the  custody  of  the  bankruptcy  court,  the 
rights  of  a  creditor  holding  a  lien.     Be- 
fore that  amendment.   Holt  had  a  better 
title   than    the   trustees    would   have   got. 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  50 
L.  ed.  782,  26  Sup.  Ct.  Rep.  481.    We  are 
of  opinion  that  the  act  should  not  be  con- 
strued to  impair  it.     We  do  not  need  to 
consider  whether  or  how  far  in  any  event 
th«  constitutional  power  of  Congress  would 
have  been  limited.     It  is  enough  that  the 
reasonable  and  usual  interpretation  of  such 
statutes  is  to  confine  their  effect,  so  far  as 
may  be,  to  property  rights  established  after 
they  were  passed.     If,  as  they  sometimes 
do,  the  registry  statute  had  fixed  a  time 
within   which  the   registration   must  take 
place,  and  the  time  had  elapsed,  we  think 
it  clear  that  the  amendment  would  not  be 
read    as    attempting    to    diminish    Holt's 
rights.     But  the  most  obvious,  if  not  the 
only,  way  of  reaching  that  result,  would 
be  by  taking  the  amendment  to  afl'ect  subse- 
^  quently  established  rights  alone.     That  is 
J  a  familiar  and  natural  mode  of  interpreta- 
*  tion,  whereas  it*would  be  highly  artificial 
to  say  that  it  affected  existing  rights  that 
still  might  be  secured,  but  not  those  for 
which  the  chance  had  been  lost.    Therefore 
we  think  it  immaterial  if  true,  that  for  a 
montii  or   two  after   the   amendment  was 
passed  Holt  might  have  docketed  a  memo- 
randum, as  provided  by  the  Virginia  act. 
The  retention  of  title  by  him,  and  his  re- 
fraining from  recording  it,  both  were  per- 
fectly lawful.     His  continuing  title  simply 
was  postponed  to  purchasers  without  notice 
and  creditors  getting  a  lien.     We  are  of 
•pinion  that  it  was  not  affected  by  the  en- 
actment of  later  date  than  the  conditional 
sale.    The  opposite  construction  would  not 
simply  extend  a  remedy,  but  would  impute 
to  the  act  of  Congress  an  intent  to  take 
away  rights  lawfully  retained,  and  unim- 
peachable at  the  moment  when  they  took 
their  start.    We  agree  with  the  decision  in 
Arctic  Ice  Mach.  Co.  v.  Armstrong  County 
Trust  Co.  112  C.  C.  A.  458,  192  Fed.  114; 
Re  Schneider,  203  Fed.  589.    See  also  South- 
western Coal  &  Improv.  Co.  v.  McBride,  185 


U.  S.  499,  603,  46  L.  ed.  1010,  1012,  22  Sap. 
Ct.  Rep.  763. 

We  turn  now  to  the  claim  of  the  mort- 
gagees.   This  is  based  upon  the  clause  ex- 
tending the  mortgage  to  plant  that  may  be 
acquired  and  placed  upon  the  premises  while 
the  mortgage  is  in  force,  coupled  with  the 
subsequent  attachment  of  the  system  to  the 
freehold*     But  the  foundation  upon  which 
all  their  rights  depend  is  the  Virginia  stat- 
ute giving  priority  to  purchasers  for  value 
without  notice  over  Holt's  unrecorded  reser- 
vation of  title;  and  as  the  mortgage  deed 
was  executed  before  the  sprinkler  system 
was  put  in,  and  the  mortgagees  made  no 
advance  on  the  faith  of  it,  they  were  not 
purchasers  for  value  as  against  Holt.    York 
Mfg.  Co.  V.  Cassell,  201  U.  S.  344,  351,  352, 
50  L.  ed.  782,  784,  786,  26  Sup.  Ct.  Rep. 
481.    There  are  no  special  facts  to  give  them 
a  better  position  in  that  regard.    But  that 
being  so,  what  reason  can  be  given  for  not 
respecting   Holt's    title   as   against   them? 
The  system  was  attached  to  the  freehold,^ 
but  it  could  be  removed  without  anv  serious  1^ 
harm  for  which  complaint* could  be  made* 
against  Holt,  other  than  the  loss  of  the 
system   itself.     Removal   would   not  affect 
the  integrity  of  the  structure  on  which  the 
mortgagees    advanced.     To   hold   that   the 
mere  fact  of  annexing  the  system  to  the 
freehold    overrode   the   agreement    that    it 
should  remain  personalty  and  still  belong 
to  Holt  would  be  to  give  a  mystic  import- 
ance to  attachment  by  bolts  and   screws. 
For,  as  we  have  said,  the  mortgagees  have 
no  equity  and  do  not  bring  themselves  with- 
in the  statutory  provision.    We  believe  the 
better  rule  in  a  case  like  this,  and  the  one 
consistent  with  the  Virginia  decisions  so  far 
as  they  have  gone,  is  that  "the  mortgagees 
take  just  such  an  interest  in  the  property 
as   the   mortgagor   acquired;   no   more,   no 
less."  Fosdick  v,  Schall,  99  U.  S.  235,  25 
L.  ed.  339;  Myer  v.  Western  Car  Co.  102 
U.  S.  1,  26  L.  ed.  69;  Monarch  Laundry  v. 
Westbrook,   109   Va.   382,    384,   385,   C3   S. 
E.  1070;  Hurxthal  v.  Hurxthal,  45  W.  Va. 
684,  32  S.  E.  237;  Campbell  v.  Roddy,  44 
N.  J.  Eq.  244,  6  Am.  St.  Rep.  889,  U  Atl. 
279;  Davis  v.  Bliss,  187  N.  Y.  77,  10  L.R.A. 
(N.S.)  458,  79  N.  E.  851 ;  Hendy  v.  Dinkcr- 
hoff,  57  Cal.  3,  40  Am.  Rep.  107;  Binkley 
V.  Forkner,  117  Ind.   176,  3  L.R.A.  33,  19 
N.  E.  753;   Cox  v.  New  Bern  Lighting  & 
Fuel  Co.  151  N.  C.  62,  134  Am.  St.  Rep. 
966,  65  S.  E.  648,  18  Ann.  Cas.  936;  Bald- 
win V.   Young,   47   La.   Ann.   1466,   17   So. 
883;  Re  Sunflower  State  Ref.  Co.  115  C.  C. 
A.  132,  139,  195  Fed.  180,  187.  The  case  is 
not  like  those  in  which  the  addition  was 
in  its  nature  an  essential  indispensable  part 
of  the  completed  structure  contemplated  by 
the  mortgage.     The  system,  although  use- 
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ful  and  yaluable^  can  be  removed  and  the 
works  still  go  on. 
Decree  reversed. 


(232  U.  &  627) 

PEOPLE  OP  PORTO  RICO,  Plff.  la  Err., 

V. 

BONOCIO  RAMOS. 

Tbrbttobiss  (I  32*)— Porto   Rico— Imfu- 
NiTT  FROM  SUIT— Consent. 

1.  Porto  Rico  cannot  invoke  its  immunity 
from  suit  without  its  consent  to  defeat  ju- 
risdiction of  an  action  in  which,  through 
its  attorney  general,  it  voluntarily  peti- 
tioned, after  due  deliberation,  to  be  made 
a  party  defendant,  asserting  rights  to  the 
property  in  dispute,  and  in  which  it  was 
made  such  party  against  the  plaintiff's 
opposition. 

[IM.   Note.— Vor  other  cases,  see  Territories; 
Cent.  Dig.  I  25;    Dec.  DIs.  I  82.*] 

Courts    (|   438*)— Jurisdiction— Diverse 
Citizenship— CoMiNO  in  of  New  Party. 

2.  The  jurisdiction  of  the  f'ederal  dis^ 
trict  court  for  Porto  Rico  of  an  action  in 
ejectment  brought  by  a  citizen  of  Porto 
Rico  against  a  subject  of  Great  Britain  in 
possession  of  the  land  was  not  ousted  be- 
cause Porto  Rico  subsequently  became,  with 
its  consent,  the  sole  party  defendant. 

CBd.  Note.— Fer  other  easee,  see  Courts.  Dec. 
Dig.  {  438.*] 

[No.   390.] 

Submitted    February    25,    1914.      Decided 
March  16,  1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action 
of  ejectment.    AiSrmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Felix  Frankfurter  for  plaintiff  in 
error. 

Messrs.  Frank  Antonsantl  and  Freder- 
ick 8.  Tyler  for  defendant  in  error. 


ei 


Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Action  in  ejectment  for  certain  described 
lands  in  Porto  Rico,  brought  by  defendant 
In  error,  a  citizen  of  Porto  Rico,  against 
Eduardo  Wood,  a  subject  of  Great  Britain. 

Defendant  in  error  alleged  in  his  com- 
plaint that  he  was  the  owner,  possessed  and 
entitled  to  the  possession  of  tiie  lands,  and 
that  Wood,  claiming  that  the  property  be- 
longed to  the  estate  of  Eliza  Kortright,  of 
which  he  was  the  duly  appointed  adminis- 
trator, without  right  or  title  entered  upon 
the  lands  and  ejected  defendant  in  error 
therefrom.  Restitution  of  the  lands  was 
prayed  and  damages  in  the  sum  of  $5,000. 

The  complaint  was  filed  November  12, 
1909,  and  process  duly  issued  thereon.  On 
November  19,  1909,  the  defendant.  Wood, 


filed  a  paper  entitled*  *^otion  to  make  the^^ 
People  of  Porto  Rico  a  Party  Defendant,  g 
and  for  an  ^Extension  of  Time  to  Plead."* 
It  was  alleged  in  the  motion  that  the  people 
of  Porto  Rico  had  been  declared  and  ad- 
judged to  be  the  sole  heir  of  Eliza  Kort* 
right  by  an  order   made   by   the  district 
court  in  and  for  the  judicial  district  of  San 
Juan,  she  having  died  intestate  and  with- 
out leaving  any  legal  heirs. 

That  the  people  of  Porto  Rico,  by  virtue 
of  such  declaration  of  heirship,  have  an 
interest  in  the  result  of  the  suit,  and  ought 
to  be  joined  as  eodefendanta. 

That  the  defendant  desired  an  extension 
of  time  to  file  a  demurrer  or  answer  to  the 
complaint,  as  he  might  be  advised,  to  the 
2d  of  December,  1909. 

An  order  was  prayed  making  the  people 
of  Porto  Rioo  a  party,  for  service  upon 
them,  and  that  time  for  pleading  be  ex- 
tended. 

Subsequently  defendant  filed  an  answer 
denying  each  and  every  material  allegation 
of  the  complaint,  and  prayed  a  dismissal 
of  the  action. 

The  case,  by  consent,  was  subsequently 
set  for  trial  and  a  jury  empaneled.  There- 
upon Harvey  M.  Hutchinson* .  representing 
the  attorney  general  of  Porto  Rico,  peti- 
tioned the  court  for  a  continuance  of  the 
trial  for  time  to  enable  him  to  ascertain 
if  the  people  of  Porto  Rico  should  be  made 
a  party  defendant  to  the  cause.  In  pur- 
suance of  the  petition  the  court  continued 
the  case.  Upon  the  date  to  which  the  cause 
was  continued,  Hutchinson  again,  as  repre- 
senting the  attorney  general  of  Porto  Rico, 
appeared  in  behalf  of  the  people  of  Porto 
Rico,  and  represented  to  the  court  that  the 
people  of  Porto  Rico  were  Interested  par- 
ties to  the  action.  The  court  thereupon 
ordered  the  people  of  Porto  Rico  to  be  made 
a  party.  The  jury  was  excused,  the  cause 
continued,  and  the  plaintiff  (defendant  in 
error)  was  "directed  to  amend  his  complaint 
so  as  to  show  the  people  of  Porto  Rico  to 
be  a  party  defendant."  ^ 

An  amended  complaint  was  filed  Decern-  g 
her  16,  1910.  *It  alleged  the  plaintiff  to  be  • 
a  citizen  of  Porto  Rico  and  the  defendant 
"a  body  politic  created  by  the  Congress  of 
the  United  States,  being  a  citizen  thereof." 
That  plaintiff  was  the  owner  of  a  "rustic 
estate,"  describing  it,  and  in  possession 
thereof,  and  that  one  Eliza  Kortright,  since 
deceased,  ejected  plaintiff  therefrom  and 
continued  in  possession  thereof  up  to  her 
death.  That  therefore  her  estate  was  placed 
under  judicial  administration  under  the  di- 
rection of  Eduardo  Wood,  as  judicial  ad- 
ministrator, which  judicial  administration 
ceased  during  the  montn  of  November,  1910, 
and    the    administrator   discharged.     Thai 


*For  other  cases  see  same  topic  A  I  nuicbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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thertfore  the  defendant,  the  People  of  Porto 
Bieo,  wu  adjudged  by  the  district  court  of 
6an  Juan  the  only  heir  to  the  estate  of  Eliza 
Kortrighty  as  she  left  no  heirs.  That  the 
people  of  Porto  Rico,  as  such  heir,  continues 
to  possess  the  land  without  right  or  title 
thereto,  against  the  will  of  plaintiff,  and  to 
his  damage  in  the  sum  of  $6,000,  which  sum 
was  prayed  as  rents  and  profits,  together 
with  restitution  of  the  land. 

Upon  motion  of  the  attorney  general  of 
Porto  Rico,  his  name  was  entered  as  coun- 
sel for  the  people  of  Porto  Rico,  and  leave 
granted  to  file  a  demurrer. 

The  demurrer  recited  that  the  attorney 
general  appeared  specially  for  the  sole  pur- 
pose of  challenging  the  jurisdiction  of  the 
court  in  the  case,  and  demurred  to  the 
amended  complaint  for  the  following  rea- 
sons: (1)  Because  the  suit  was  one  be- 
tween plaintiff,  a  citizen  of  Porto  Rico,  and 
the  people  of  Porto  Rico  as  sole  defendant, 
and  that  both  plaintiff  and  defendant,  being 
citizens  of  Porto  Rico  within  the  meaning 
of  the  act  of  Congress  conferring  jurisdic- 
tion on  the  court,  the  court  had  no  jurisdic- 
tion. (2)  Because  the  people  of  Porto  Rico, 
as  a  recognized  entity,  was  so  far  a  sover- 
eign as  to  be  exempt  from  suit  at  the  in- 
stance of  private  individuals. 
^  The  demurrer  was  overruled  and  on  the 
gllth  of  January,  1911,  an  answer  was  filed 
*  in  which  defendant  •  insisted  and  pleaded 
that  it  "had  such  attributes  of  sovereignty" 
as  exempted  it  from  suit.  The  rest  of  the 
answer  denied  the  allegations  of  the  com- 
plaint, and  set  up  judgments  obtained  in 
two  separate  suits  brought  by  Eliza  Eort- 
right  against  defendant  in  error,  in  which 
it  was  adjudged  against  him  that  she  was 
the  owner  of  the  lands  sued  for  by  plaintiff 
in. the  present  action. 

The  action  was  tried  to  a  jury  which 
found  for  plaintiff  (defendant  in  error) 
and  assessed  damages  at  $6,000,  in  accord- 
ance with  which  judgment  was  entered.  A 
new  trial  was  moved  and  denied,  and  this 
writ  of  error  granted. 

But  one  contention  is  argued,  that  is, 
that  the  district  court  had  no  jurisdiction 
to  entertain  the  suit  against  Porto  Rico 
''without  its  consent  and  against  its  active 
opposition."  Porto  Rico  v.  Rosaly  y  Cas- 
tillo, 227  U.  8.  270,  67  L.  ed.  507,  33  Sup. 
Ct.  Rep.  352,  is  cited  to  sustain  the  con- 
tention. It  was  said  in  that  case  that  the 
government  "established  in  Porto  Rico  is 
of  such  a  nature  as  to  come  within  the 
general  rule  exempting  a  government  sov- 
ereign in  its  attributes  from  suit  without 
its  consent."  This  case,  however,  is  not 
within  the  rule.  In  that  ease  Porto  Rico 
was  a  defendant  in  the  first  instance.  In 
this   case   it   voluntarily    petitioned    to   be 


made  a  party,  aaaertllig  rights  to  the  prop- 
erty in  controversy,  and,  against  the  oppo- 
sition of  the  plaintiff  (defendant  In  error), 
it  was  made  a  party  defendant.  And  this 
action  was  not  improvident.  Its  attorney 
general  took  time  to  consider.  He  applied 
for  and  obtained  a  continence  of  the  case 
to  determine  the  best  course  to  secure  the 
interests  of  the  people  of  Porto  Rico,— 
whether  to  assert  its  rights  in  the  then 
litigation,  or  attempt  to  keep  them  under 
the  immunity  of  its  sovereignty  from  at- 
tack. His  decision  had  the  support  of  sub- 
stantial reasons.  The  property  came  to 
Porto  Rico  as  an  escheat,  and  came  there- 
fore as  it  was  held  by  Eliza  Eortright  and 
Wood.  If  held  in  wrong  by  them«  it  was^ 
held  in  wrong  by  it,  and  the  attornev  gen-g 
eral  may  have  considered  it  well  worth  while  • 
to  face  the  controversy  rather  than  remit  it 
to  some  other  proceeding  that  the  plaintiff 
might  institute,  fortified,  perhaps,  by  a 
decision  in  his  favor.  United  States  t. 
Lee,  106  U.  8.  106,  27  L.  ed.  171,  1  Sup.  Ct» 
Rep.  240;  Stanley  v.  Schwalby,  147  U.  S. 
608,  37  L.  ed.  259«  13  Sup.  Ct.  Rep.  418. 
But,  whatever  his  reasons,  he  certainly 
asked  for  time,  as  we  have  seen,  "to  enable 
him  to  ascertain  if  the  people  of  Porto  Rica 
should  be  made  a  party  defendant"  in  the 
cause;  and  having  been  granted  the  time, 
he  appeared  again  in  the  cause  and  repre* 
sented  to  the  court  that  Porto  Rico  was  an 
interested  party  to  the  action,  and  the 
court,  having  heard  the  arguments  of  op- 
posing counsel,  ordered  Porto  Rico  to  be 
made  a  party,  and  directed  plaintiff  ta 
amend  his  complaint  in  execution  of  the 
order.  Porto  Rico,  therefore,  through  Ita 
attorney  general,  not  only  gave  its  consent 
to  be  a  party  to  the  cause,  but  invoked  and 
obtained  the  ruling  of  the  court  against 
the  resistance  of  the  plaintiff  to  make  it  a 
party  to  the  cause. 

The  complaint  having  been  amended  as 
moved  and  directed,  and  nearly  a  year  hav- 
ing elapsed,  there  came  a  change  of  view; 
but  the  immunity  of  sovereignty  from  suit 
without  its  consent  cannot  be  carried  bo 
far  as  to  permit  it  to  reverse  the  action 
invoked  by  it,  and  to  come  in  and  go  out 
of  court  at  its  will,  the  other  party  having 
no  right  of  recistance  to  either  step. 

In  placing  our  decision  upon  the  consent 
of  Porto  Rico  to  be  made  a  party  defend- 
ant under  the  circumstances  presented  by 
this  case,  we  do  not  wish  to  imply  that 
Porto  Rico  could  not  have  been  made  a 
party  without  its  eonsent,  the  property  be- 
ing an  escheat.  As  to  that  we  express  no 
opinion. 

There  is  an  assignment  of  error  based  on 
the  proposition  that  by  the  amendment  of 
the  complaint  the  plaintiff  and  Porto  Rico 
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becmiiM  the  Bole  parties  to  the  acUon,  mud 
they,    being    citizens   of    Pc«to   Hieo,    the 
eourt  lost  jurisdiction  of  it.     The  propo- 
^sition  is  not  urged  by  plaintiff  in  error  in 
gits  brief,  and  if  the  proposition  did   not 
•  raise  a  question  of* jurisdiction,  we  might 
pass  it  without  comment.     It  is,  however, 
enough  to  say  of  it  that  the  original  defend- 
ant, Wood,  was  properly  sued,  he  then  being 
a  subject  of  Great  Britain,  and  in  posses- 
sion of  the  land.    Porto  Rico,  subsequently 
becoming  a  party,  did  not  oust  the  jurisdic- 
tion.   Phelps  V.  Oaks,  117  U.  &  236,  20  L. 
ed.  888,  6  Sup.  Ct.  Rep.  714;  Hardenbergh 
Y.  Ray,  151  U.  S.  112,  38  L.  ed.  03,  14  Sup. 
Ct.  Rep.  305. 
Judgment  affirmed* 


(232  U.  8.  €26) 

CHICAGO,   MILWAUKEE,   ft   ST.  PAUL 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

C.   B.  KENNEDY. 
CoirsTXTUTioNAL  Law  (|  803*)— Dus  Pbo- 

CE88    OF   Law— PXNALIZINO    RsrUSAL   TO 

-  Pat  Claim. 

The  exaction  of  a  double  liability  from  a 
railway  company  failing  to  pay,  within 
six^  days,  a  claim  for  the  damage  caused 

Sr  fire  -set  by  a  locomotiye,  as  is  done  by  S. 
.  Laws  1907,  chap,  215,  except  where  the 
owner  recovers  a  less  sum  as  damages  than 
the  amount  of  any  tender  by  the  railway 
company,  in  which  case  the  latter  is  to  re- 
oover  its  costs,  is  a  taking  of  the  company's 
property  without  due  process  of  law. 

CBd.  Note.— For  other  easee,  see  Constltutlohal 
Law.  Cent.  Dig.  fiS  863-866 :    Deo.  Dig.  %  303.«] 

[No.  246J 


Submitted  l^Uirch  9,  1014.    Dsdded  Haroh 

16,  1914« 

IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  South  Dakota  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Circuit  Court  of  Lincoln  County,  in  that 
state,  awarding  double  damages  in  a  suit 
against  a  railway  company  for  loss  of 
property  caused  by  a  fire  set  by  a  locomo- 
tive. Reversed  and  remanded  for  further 
proceedings. 

See  same  ease  below,  28  8.  D.  04,  132 
N.  W.  802. 

Messrs.  Burton  Hanson,  William  G. 
Porter,  and  Ed.  L.  Grantham  for  plaintiif 
in   error. 

No  brief  was  filed  for  defendant  in  error. 
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«  Memorandum  opinion  by  direction  of  the  • 
court  by  Mr.  Chief  Justice  Wbite: 

The  ground  upon  which  it  is  asserted  in 
this  case  that  the  statute  of  the  state  of 
South  Dakota,  upon  which  the  judgment 
of  the  court  below  hers  under  review  was 
based,  is  repugnant  to  the  Constitution  of 
the  United  States,  was  considered  and  held 
to  be  well  taken  In  a  case  decided  this  term. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Polt,  232  U. 
S.  165,  58  L.  ed.  — ,34  Sup.  Ct  Hep.  SOL 
As  that  decision  is  conclusive  upon  all  the 
issues  here  presented,  and  establishes  that 
the  statute  in  question  is  inconsistent  with 
the  Constitution  and  void,  it  results  that, 
for  the  reasons  stated  in  the  case  referred 
to,  the  judgment  in  this  case  must  be  re- 
versed, and  the  case  remanded  to  the  court 
below  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed* 


*For  other  caaes  tee  tame  topic  A  S  numbbb  in  Dec.  k  Atn.  Digs.  1907  to  date.  A  Rep*r  Indexei 
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CARL  EBEELE  and  Stephen  H.  Carroll, 

Plffs.  in  Err^ 

▼. 
PEOPLE  OF  THE  STATE  OF  MICHIQAN. 

Statutes  (|  143*)— Valzditt  —  Ihyaud 
Akendmbnts. 

1.  The  Talidity  of  the  original  Michigan 
local  option  law  (Mich.  Pub.  Acts  1889, 
act.  No.  207)  could  not  be  impaired  by  th« 
subsequent  adoption  of  Pub.  Acts  1899,  act. 
No.  183,  and  Pub.  Acts  1903,  act.  No.  170, 
enacting  what  in  form  were  amendments, 
but  which,  in  legal  effect,  because  of  their 
unlawful  discriminatory  character,  wer« 
nullities. 

CBd.  Nott.— For  other  eases,  see  Statutes,  Cent. 
Dis.  I  2U:    Dec  Dig.  |  I4S.*] 

CouBTS  (I  394*)— Ebbob  to  Statb  ConBT^ 
Scope  of  Rbvzxw— Question  of  Local 
Law. 

2.  Whether  or  not  an  election  at  which 
a  county  went  "drV'  was  yoid  because  the 
question  apparently  submitted  was  the 
adoption  of  the  original  Michigan  local  op- 
tion law  (Mich.  Pub.  Acts  1889,  act.  ho, 
207)  with  its  amendments  (Pub.  Acts 
1899,  act.  No.  183,  and  Pub.  Acts,  1903,  act 
No.  170)  permitting  the  manufacture  of 
wine  and  cider  in  dry  counties,  when  in 
reality  only  the  original  law  was  submitted, 
the  amendments  being  invalid,  is  for  tke 
state  court  to  decide,  and  its  conclusion 
eannot  be  revised  by  the  Federal  Supreme 
Court  on  writ  of  error. 

[Ed.  Note.— For  otlier  cases,  see  Courts*  Cent 
Dig.  98  1049-1077 ;    Dec  Dig.  |  SM.*] 

Constitutional  Law  (§240*)— Intoxioat- 

INQ  LiQuoBS  (I  X6*)— Equal  Pbotegtion 

OF  THE  Laws. 

8.  Permitting  the  sale  of  intoxicating 
liquors  by  druggists  for  medicinal,  art, 
scientiflo,  and  mechanical  purposes,  while 
forbidding  its  sale  by  merchants,  as  is  done 
br  the  Michigan  local  option  law  (Mich. 
rub.  Acts  1889,  act.  No.  207,  §  15),  does 
not  deny  the  equal  protection  of  the  laws. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  IS  688.  COS.  693,  S97,  689;  Dec. 
Dig.  I  240  ;•  Intoxicating  Liquors,  Cent.  Dig.  SS 
17,  18:    Dec.  Dig.  |  16.*] 

Constitutional  Law  (|  295*)— Due  Pbo- 
CES8  OF  Law— Pbokibitoby  Law. 
4.  The  subsequent  manufacture  of  beer 
in  a  "dry"  county  for  use  in  starting  re- 
fermentation  of  other  beer  on  hand  when 
the  Michigan  local  option  law  (Mich.  Pub. 
Acts  1889,  act.  No.  207)  became  operatlTe 
in  that  county  as  the  result  of  a  local 
election  may  be  made  a  criminal  offense, 
as  is  done  done  by  that  statute,  without  de- 
priving the  brewers  of  their  property  with- 
out due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  {  841 ;    Dec.  Dig.  |  296.*] 

(No.  104.1 


Argued  January  16  and  19,  1914.    Decided 
March  23,  1914. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which  affirmed  a  conriction  in  the  Circuit 
Court  of  Jackson  County,  in  that  state,  for 
violating  the  local  option  law.     Affirmed. 

See  same  case  below,  167  Mich.  477,  133 
N.    W.    619. 

The  facts  are  stated  in  the  opinion. 

Mr.  Richard  Price  for  plaintiffs  in  er- 
ror. 

Mr.  Grant  Fellows,  Attorney  General 
of  Michigan,  for  defendant  in  error.  ^ 

o 
*  Mr.  Justice  Ijamar  delivered  the  opinion  • 
of  the  court: 

The  Michigan  local  option  law  of  1889 
makes  it  unlawful  to  manufacture  or  sell 
malt,  vinous,  spirituous,  or  intoxicating 
liquors  in  any  county  where  a  majority  of 
the  electors  vote  in  favor  of  prohibition. 

The  provisions  of  the  law,  however,  do 
not   (§  1)   apply  to  druggists  selling  such 
liquors  in  compliance  with  the  restrictions 
imposed  upon  them  by  the  general  laws  of 
this  state.     It  was  also  provided    (§   15) 
that  "nothing  in  this  act  shall  be  so  con- 
strued as  to  prohibit  the  sale  of  wine  for  ^ 
sacramental   purposes,   nor  shall  anything  g 
herein  *  contained    prohibit   druggists   from* 
selling  pure  alcohol  for  medicinal,  art,  sci- 
entific,   and    mechanical    purposes."     Pub. 
Acts  (Mich.)   1889,  pp.  287,  293. 

By  amendments  passed  in  1899  and  1903 
(Acts  of  1899,  p.  280;  Acts  of  1903,  p.  229), 
it  was  further  provided  that  the  act  should 
not  be  construed  to  "prohibit  the  sale  ol 
wine  or  cider  made  from  home-grown  fruit 
in  quantities  of  not  less  than  5  gallons,  nor 

.  .  .  to  prohibit  the  manufacture  of 
wine  or  cider,  nor  ...  to  prohibit  the 
sale  at  wholesale  of  wine  or  cider  manu- 
factured in  said  [dry]  county  to  parties 
who  reside  outside  of  said  county." 

As  a  result  of  an  election  held  April  IS, 
1909,  the  law  became  operative  in  Jackson 
county  on  May  let,  1909.  The  defendants, 
who  were  officers  of  a  brewing  company, 
were  charged  with  having  thereafter  manu- 
factured beer  in  that  county,  in  violation 
of  the  statute.  They  moved  to  quash  the 
information,  upon  the  ground  that  the  act 
was  void  because  it  interfered  with  inter- 
state commerce,  took  property  without  due 
process  of  law,  and  so  discriminated  against 
them  and  other  manufacturers  residing  in 
dry  counties  as  to  deny  them  the  equal 
protection  of  the  law.  These  defenses  were 
overruled.  On  the  trial  they  offered  evi- 
dence tending  to  show  that  the  beer  which 
they  had  manufactured  had  not  been  made 
for  sale,  but  to  be  used  in  causing  re-fer- 
mentation of  1,600  barrels  of  beer,  worth 
$5  a  barrel,  which  was  on  hand  at  the  date 
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of  the  electicm,  with  a  yiew  of  making  it 

salable,  and  thereby  save  themseWes  against 
loss.  Under  the  charge  of  the  court,  the 
jury  returned  a  Terdiot  of  guilty.  The  case 
was  then  taken  to  the  supreme  court  of 
Michigan,  which  held  (167  Mich.  477,  133 
N.  W.  519)  that  the  amendments  of  1899 
and  1903  (permitting  the  manufacture  and 
sale  of  wine  and  cider  in  dry  counties) 
^  were  void  as  an  unlawful  discrimination 
o  against  the  products  and  citizens  of  other 

•  states,  and^a  Tiolation  of  the  equal  protec- 
tion clause  of  the  Ck>n6titution.  The  court, 
however,  sustained  the  conviction  and  sen- 
tence of  defendants  upon  the  ground  that 
the  original  local  option  act  was  constitu- 
tional and  had  not  been  rendered  invalid 
by  the  void  amendments  of  1899  and  1903. 
The  case  Was  then  brought  here,  where,  in 
addition  to  the  errors  previously  assigned, 
the  plaintiffs  in  error— defendants  in  the 
trial  court — insisted  that  the  court  erred 
in  holdinjB^  that  the  act  could  be  valid  if 
the  amendments  relative  to  wine  and  cider 
were  stricken — said  provisions  "being  a 
part  of  the  act  at  the  time  the  local  option 
law  was  adopted  in  Jackson  county,  where 
defendants  reside,  and  operating,  together 
with  the  other  provisions  of  the  act,  to 
bring  about  such  adoption." 

1.  The  argument  here  was  principally  di- 
rected to  a  discussion  of  this  assignment  of 
error, — the  defendants  contending  that  the 
discriminatory  wine-and-cider  amendments 
formed  an  integral  part  of  the  law  (End- 
lich,  Statutes,  §§  94,  294)  which  had  been 
submitted  to  the  voters,  and  which,  when 
adopted,  it  was  claimed,  was  adopted  as  a 
whole.  It  was  insisted  that  the  provisions 
permitting  the  manufacture  and  sale  of 
wine  and  cider  induced  many  to  vote  for 
the  law  as  amended,  and  it  was,  in  effect, 
argued  that  these  amendments  could  not 
be  treated  as  a  part  of  the  statute  for  the 
purpose  of  carrying  the  election,  and  then 
be  held  void  in  order  to  save  the  law  from 
being  set  aside  as  discriminatory.  In  sup- 
port of  this  contention,  defendants  relied 
on  State  ex  rel.  Huston  v.  Perry  County, 
6  Ohio  St.  497,  where  the  court  was  con- 
sidering a  local  option  statute,  one  section 
of  which  provided  for  an  election  to  de- 
termine whether  a  county  seat  should  be 
removed,  and  another  (§6)  contained  un- 
constitutional provisions  which  were  such 
"as  would  naturally  influence  the  vote  upon 
the  adoption  or  rejection  of  the  main  sec- 
tion." Tt  was  held  that  "the  provisions  of 
eboth  sections  are  made  equally  to  depend 

•  upon'the  result  of  the  election.  They  were 
submitted  by  the  l^islature  collectively  to 
the  voters,  and  could  only  be  passed  upon 
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as  a  whole,  and  •  •  •  must  theiefore 
stand  or  fall  together.**  But  in  that  case 
the  valid  and  invalid  provisions  formed  aa 
inseparable  part  of  a  single  act  which  was 
void  as  a  whole,  whether  treated  as  having 
been  adopted  by  the  legislature  or  the 
people.  (3n  the  other  hand,  in  the  case  at 
bar  the  original  local  option  law  of  1889 
had  been  held  to  be  constitutional  as  a 
whole,  and  its  validity  could  not  be  Im- 
paired by  the  subsequent  adoption  of  what 
were  in  form  amendments,  but,  in  legal  ef- 
fect, were  mere  nullities. 

2.  It  is  true  that  the  fact  that  these 
amendments  were  on  the  statute  book  may 
have  influenced  electors.  Some  may  have 
voted  for  the  law  because  of  the  supposed 
permission  to  make  wine.  Others  may  have 
opposed  its  adoption  because  of  the  sup- 
posed exemption  of  wine  from  the  operation 
of  the  act.  But  in  either  event  these  void 
amendments  were  not  a  part  of  the  law^ 
but  eoctraneous  inducements  which  may  or 
may  not  have  determined  the  result.  The 
attack,  therefore,  goes  rather  to  the  rcga* 
larity  of  the  adoption  than  to  the  consti- 
tutionality of  the  statute  after  it  had  been 
adopted  for  Jackson  county.  But  it  was 
for  the  state  court  to  determine  that  matp 
ter,  and  to  decide  whether  the  election  was 
void  because  the  question  apparently  sub- 
mitted was  the  adoption  of  the  law  and 
amendments,  when,  in  reality,  only  the  law 
itself  was  submitted.  This  court,  on  writ 
of  error  from  a  state  court,  cannot  inquire 
into  the  motives  or  arguments  which  influ- 
ence men  to  vote  for  or  against  a  measure. 
Neither  can  we  reverse  the  decision  of  the 
state  court,  and  declare  the  act  inoperative 
in  Jackson  county  because  the  electors  there- 
of may  have  voted  under  a  misapprehension 
as  to  the  matter  submitted,  any  more  than 
we  could  set  aside  a  statute  because  it  had 
been  enacted  contrary  to  parliamentary 
rules  relating  to  the  introduction,  debate,  § 
and  ^passage  of  a  bill.  The  original  local  ^ 
option  statute  had  been  held  to  be  consti- 
tutional, and  prohibited,  without  discrimi- 
nation, the  manufacture  of  all  liquors.  That 
valid  act  the  defendants  violated,  and  tlieir 
conviction  cannot  be  set  aside  on  the  ground 
that  some  or  all  of  the  electors  voted  to 
make  the  law  operative  in  Jackson  county 
under  the  supposition  that,  as  wine  could 
be  manufactured,  the  equal  protection 
clause  of  the  Constitution  would  make  it 
likewise  lawful  to  manufacture  beer  and 
other  liquors. 

3.  Nor  can  the  judgment  be  reversed  be- 
cause the  original  act,  while  prohibiting 
liquor  to  be  sold  by  merchants,  permitted  it 
to  be  sold  by  druggists  for  medicinal,  m^ 
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^hanieal,  or  seientifle  pnrpotei.  The  eon- 
tention  that  this  was  an  unlawful  discrimi- 
nation is  answered  bj  Kidd  t.  Pearson,  128 
U.  S.  1,  82  L.  ed.  846,  2  Inters.  Com.  Rep, 
232,  9  Sup.  Ct.  Rep.  H;  Rippef  t.  Texas, 

193  U.  S.  504,  48  L.  ed.  707,  24  Sup.  Ci. 
Rep.  516;   Ohio  ex  rel.  Lloyd  ▼.  DoUison, 

194  U.  S.  447,  48  L.  ed.  1065,  24  Sup.  Ci. 
Rep.  708.  Those  eases  show  that  the  state 
may  prohibit  the  sale  of  liquor  absolutely 
or  conditionally;  may  prohibit  the  sale 
as  a  beverage,  and  permit  the  sale  for  medic- 
inal and  like  purpose;  that  It  may  prohibit 
the  sale  by  merchants  and  permit  the  sale 
by  licensed  druggists. 

4.  It  was  further  contended  that  the  aet 
takes  property  without  due  process  of  law 
because  It  made  no  proTision  for  the  sale 
0f  liquor  on  hand  at  the  time  the  law  be- 
came operative.  But  the  reoord  does  not 
call  for  a  decision  of  that  question,  nor  does 
it  bring  the  case  within  the  principle,  sug- 
gested in  Bartemeyer  t.  Iowa,  18  Wall.  129, 
133,  21  L.  ed.  929,  930,  that  a  statute  ab* 
Bolutely  prohibiting  the  sale  of  property  in 
existence  at  the  time  of  the  passage  of  the 
law  would  amount  to  confiscation  and  be 
void  as  depriving  the  owner  of  his  prop- 
erty without  due  process  of  law.  The  de- 
fendants were  not  charged  with  selling 
property  which  was  in  their  possession 
when  the  law  went  into  effect  in  May,  1909, 
but  with  manufacturing  beer  in  September, 
1909,  several  months  after  Its  adoption. 
o  The  fact  that  such  beer  may  have  been  made 
•*  for  use  In  starting  re-fermentation  of  ^her 
beer  that  was  on  hand  when  the  law  be- 
came operative  does  not  bring  the  case  with- 
in the  principle  for  which  the  decision  Is 
cited.  For  the  right  to  manufacture  beer 
to  be  utilized  in  giving  value  to  an  unfin- 
ished brew  is  no  more  protected  by  the  Con- 
stitution than  the  right  to  manufacture 
beer  in  order  to  utilize  the  brewery,  and 
thereby  preserve  the  value  of  the  plant  as 
a  going  concern. 

Liquor  laws  are  enacted  by  virtue  of  the 
police  power  to  protect  the  health,  morals, 
and  welfare  of  the  public.  Such  laws  may 
operate  to  depreciate  the  principal  value  of 
distilleries,  breweries,  and  other  property.  In 
use  and  on  hand  when  the  law  Is  passed, 
but  it  has  been  held  In  many  cases  that 
such  depreciation  is  not  the  taking  of  prop- 
erty prohibited  by  the  Constitution.  Bos- 
ton Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
24  L.  ed.  989;  Mugler  v.  Kansas,  123  U. 
S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 
There  is  nothing  In  the  record  calling  for  a 
discussion  of  the  assignment  of  error  re- 
lating to  interstate  commerce.  The  Judg- 
ment must  be  afSrmed. 


(»  U.  S.  717) 

SIDNEY  S.  SCHUTLiat»  John  B,  Chad- 
wick,  and  Charles  L.  Bumham,  Co-Par^ 
nera,  Trading  under  the  Firm  Name  and 
Style  of  Schuyler,  Chadwick,  &  Bum* 
ham,  Appts., 

▼. 

CHARLES  E.  UTTLEFIELD,  at  TruBtei 
In  Bankruptcy  of  A.  0.  Brown  ft  Com- 
pany. 

TBU8T8  (I  d58*>--]roLLOWiiro  Tbust  Pbop- 
SBTT— Sank  jDxposxts. 

1.  Trust  funds  deposited  by  a  trustee  In 
his  individual  bank  account  are  dissipated 
If  the  mingled  fund  is  at  any  time  wholly 
depleted,  and  cannot  be  treated  as  reappear- 
ing in  sums  subsequently  deposited  to  the 
same  accoimt. 

eBd.  Note.— For  other  cases,  see  Tmsts,  Gent. 
.  88  6S.  fitt;    Deo.  Dig.  f  U»^} 

Bankbuptct  (f  140*)-^BiOHT  OF  Tbusteb 

— EviDBNOI^-lDBNTXFTIIfO  TBU8T  FUNDS. 

2.  Persons  seeking  to  recover  trust  funds 
which  they  claim  U>  have  traced  Into  the 
possession  of  the  trustee's  trustee  in  bank- 
ruptcy are  under  the  burden  of  proving 
their  title,  and  If  the  evidence  leaves  the 
Identification  in  doubt,  that  doubt  must  be 
resolved  in  favor  of  the  trustee  In  bank- 
ruptcy. 

[Ed.  N6te.->For  other  cases,  see  Bankroptoy. 
Gent.  Dls.  88  IM.  m,  m,  ttsTbeo.  Dig.  8  uS.*} 


[No.  218.] 

Argued  January  29,  1914.    Decided  Marelb 

23,  1914. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cii^ 
salt  to  review  a  decree  whleh»  rareniag 
a  decree  of  the  District  Court  for  the  South- 
em  District  of  New  York,  dismissed  a  claim 
to  funds  in  the  hands  of  a  trustee  in  bank- 
ruptcy.   Affirmed. 

See  same  case  below,  118  C.  C.  A.  848^ 
354,  193  Fed.  24,  80. 

The  facts  are  stated  In  the  opinion. 

Messrs.  W.  Benton  Crisp  and  Theodore 
M.  Crisp  for  appellants. 

Messrs.  Bdwln  Dl  Hays,  Daniel  P. 
Hays,  and  Ralph  Wolf  for  appellee. 

iN 

Mr.  Justice  Ijamar  delivered  the  opIa-lT 
ion  of  the  court: 

This  record  presents  for  determination 
another  of  the  many  questions  arising  out 
of  the  tangled  and  complicated  affairs  of 
Brown  ft  Company,  stockbrokers  of  New 
York  city,  who  made  an  assignment  on 
August  25th,  1908,  and  who  were  subse- 
quently adjudged  bankrupts.  The  proceed- 
ing Is  by  Schuyler,  Chadwick,  ft  Bumham, 
to  recover  trust  funds  which  they  claim  to 
have  traced  into  the  possession  of  Brown 
ft  Company's  trustee  in  bankruptcy.  The 
ease  involves  an  application  of  the  rule  that 
where  one  has  depoeited  trust  funds  In  his 
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Individual  bank  aeootmt,  and  the  mingled 
fund  if  at  any  time  wholly  depleted,  the 
troBt  fund  it  thereby  dissipated,  and  can- 
not be  treated  as  reappearing  in  soma  sub- 
sequently deposited  to  the  credit  of  the 
same  account.  KnatchbuU  v.  Hallett,  L.  R. 
18  Gh.  DiT.  696,  49  L.  J.  Gh.  N.  8.  416, 
42  L.  T.  N.  8.  421,  28  Weelc.  Rep.  782;  Pet- 
ers ▼.  Bain,  138  U.  8.  671  (1),  693,  88  L.  ed. 
696,  704,  10  8up.  Gt  Rep.  864;  Orawford 
County  V.  Strawn,  16  L.R.A.(N.8.J  1100,  84 
C.  G.  A.  553,  157  Fed.  49,  54. 

There  is  no  controversy  about  the  law, 
but  a  complete  disagreement  about  matters 
of  fact  where  it  is  necessary  to  decide  with 
certainty,  on  the  one  hand,  the  exact  time 
and  order  in  which  a  series  of  checks  were 
deposited;  and,  on  the  other,  to  determine, 
with  equal  certainty,  the  exact  order  in 
which  a  series  of  checks  drawn  on  that 
account  were  paid  and  what  use  was  made  of 
the  money  so  drawn.  As  the  bankruptcy 
occurred  on  August  26,  1908,  and  at  the 
testimony  was  taken  several  months  later, 
it  is  not  surprising  that  the  witnesses  we^e 
not  able  to  establish  definitely  the  order  in 
which  these  transactions  took  place,  nor 
that  the  referee,  district  Judge,  and  court 
of  appeals  each  differed  from  the  other  as 
to  what  had  been  proved.  The  referee  found 
that  Schuyler,  Chadwick,  ft  Bumham  had 
traced  their  funds  into  the  hands  of  the 
trustee,  and  were  therefore  entitled  to  re- 
cover. The  district  judge  agreed  with  the 
referee  in  this  conclusion,  but  disagreed 
^  with  him  as  to  some  of  the  findings  of  fact 
iron  which  that  conclusion  was  based.  The 
circuit  court  of  appeals  disagreed  with 
both,  and  held  that  the  trust  fund  had  not 
been  traced  into  the  hands  of  the  trustee, 
and  thereupon  dismissed  the  complaint. 
The  appeal  from  that  degree  involves  a  con- 
sideration of  the  facts,  which  may  be  thus 
briefly  stated; 

Brown  ft  Company  were  brokers  in  New 
York  city,  and  on  August  24th,  1908,  by 
false  representations  of  solvency  obtained 
from  Schuyler,  Chadwick,  ft  Bumham,  300 
shares  of  Interborough  stock  (worth  $32 
per  share),  agreeing  at  once  to  send  in  pay- 
ment a  check  for  $9,600,  capable  of  certif- 
ication. This  was  not  done,  and  in  spite 
of  repeated  demands  the  check  was  not  de- 
livered until  after  banking  hours  on  August 
24th,  and  too  late  to  have  it  certified  that 
day.  In  the  meantime  Brown  ft  Company 
sold  to  Miller  the 
300  shares  Interborough,  for  ....$  9,600 
1000  shares  Northern  Pacific  ..  143,000 
1000  shares  Great  Northern  ...•     137,000 


Total $289,600 

Miller  thereupon  gave  Brown  ft  Company 
ft  eheek  for  $266,600,  which  was  deposited 


in  the  Hanovier  National  Bank  on  August 
24.  Millar  retained  the  balance  of  $28,009 
on  some  elaim  which  was  not  admitted  by 
Brown  ft  Company.  They  later  that  day 
obtained  from  Miller  a  check  for  $28,000, 
which  was  deposited  in  the  bank  the  next 
morning,  bat  after  the  bank  had  refused 
to  pay  or  certify  the  Schuyler,  Chadwick, 
ft  Bumham  check  for  $9,600. 

It  thus  appeared  that  the  stock  fraudu- 
lently obtained  by  Brown  ft  Compajiy  had 
been  sold  by  them,  with  other  stock,  to 
Miller,  who  paid  for  the  whole  in  two 
checks,— one  for  $266,600  deposited  to 
Brown  ft  Company's  account  in  the  Hanover 
National  Bank  on  August  24th,  and  an- 
other for  $28,000,  deposited  in  the  same 
bank  on  August  25th. 

1.  II  the  trust  fund  of  $9,600  was  indud-g^ 
ed  in  the  check* for  $266,600,  then  it  was* 
dissipated  except  to  the  extent  of  $6,180.17, 
which  was  the  sum  left  to  Brown  ft  Com^ 
pany's  credit  at  the  close  of  business  on 
August  24th.  And  inasmuch  as  all  of  that 
balance  was  paid  out  early  the  next  day, 
the  trust  fond  was  thereby  wholly  diui-^ 
pated  so  far  as  the  bank  account  was  con« 
cerned. 

If,  however,  the  trust  fund  of  $9,600  Is  ta 
be  treated  as  having  been  included  in  Mil- 
ler's check  for  $23,000,  then  a  similar  re- 
sult follows,  though  on  this  point  the  evi- 
dence of  the  witnesses  and  the  findings  of 
the  two  courts  are  in  conflict.  The  con- 
trolling question  was  whether  the  $23,000- 
had  been  deposited  before  or  after  the  pay- 
ment of  a  dieck  for  $146,000  which  absorbed 
the  whole  amount  then  in  bank.  We  see 
no  reason  to  disturb  the  finding  of  the 
circuit  court  of  appeals  that  the  check  for 
$23,000  was  deposited  soon  after  the  bank 
opened  on  August  25th,  and  that  it,  with 
other  money  deposited  during  the  morning, 
was  used  at  about  11:30  a.  m.  to  pay  this 
check  for  $146,000  given  by  Brown  ft  Com- 
pany to  Combs  ft  Company.  The  payment 
of  this  large  sum  depleted  the  account  and 
dissipated  the  trust  fund  in  bank. 

2.  The  appellants,  however,  presented 
their  case  in  a  double  aspect.  They  con- 
tended that  even  if  the  trust  fund  of  $9,600 
was  checked  out  of  the  bank,  they  are  able 
to  trace  the  fund  into  stocks  that  subse- 
quently came  into  the  hands  of  the  trustee 
in  bankruptcy.  This  was  based  on  the 
claim  that  out  of  the  proceeds  of  the  Mil- 
ler checks,  Brown  ft  Company  had  paid 
notes  due  to  the  bank,  and  thereby  re- 
leased collateral  which  ultimately  came  in- 
to the  possession  of  the  trustee. 

But  the  record  fails  to  show  when  the- 
$266,600  was  deposited,  and  it  also  fails  to. 
show  with  the  requisite  certainty  the  par- 
ticular use  made  by  Brown  ft  Company  of: 
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that  money.  The  banking  tranaaotioii*  on 
August  24th  inyoWed  several  milliona  of 
dollars.  Money  was  deposited  by  Brown  & 
^  Company  in  the  bank,  and  money  was  bor- 
•  rowed  by*Brown  &  Company  from  tho  bank. 
Part  of  the  loans  were  deposited  to  their 
bank  account,  and  a  part,  represented  by 
cashier's  checks,  did  not  appear  in  that 
account.  Money  was  paid  by  Brown  ft 
Company  to  outsiders  and  to  the  bank. 
Payments  to  the  bank  were  made  on  ac- 
count of  notes,  some  of  which  represented 
loans  appearing  in  the  deposit  account,  and 
others  represented  loans  which  had  not  been 
so  entered.  Some  of  the  loans  were  secured 
and  others  were  unsecured,  and  whether 
the  money  reeeiyed  from  Miller  (which  in- 
cluded the  trust  fund  of  $0,600)  was  used 
to  pay  the  secured  or  unsecured  loans  does 
not  appear  with  certainty. 

It  would  serve  no  useful  purpose  to  make 
a  detailed  statement  of  the  testimony. 
The  evidence  has  been  fully  discussed  by 
the  court  of  appeals  (113  C.  C.  A.  348-357, 
193  Fed.  24-33)  in  considering  this  claim 
of  appellants  along  with  that  of  several 
other  parties  seeking,  on  somewhat  simi- 
lar facts,  to  trace  trust  funds  into  the  bank, 
and  thence  into  collateral  which  ultimately 
came  into  the  hands  of  the  trustee.  All 
these  claims  were  disallowed  because  of  the 
failure  to  make  the  requisite  proof.  Our 
investigation  of  the  facts  leads  us  to 
the  same  conclusion  so  far  as  concerns  the 
appellants'  claim.  They  were  practically 
asserting  title  to  $9,600,  said  to  have  been 
traced  into  stock  in  the  possession  of  the 
trustee.  Like  all  other  persons  similarly 
situated,  they  were  under  the  burden  of 
proving  their  title.  If  they  were  unable  to 
carry  the  burden  of  identifying  the  fund 
as  representing  the  proceeds  of  their  In- 
terborough  stock,  their  claim  must  fail.  If 
their  evidence  left  the  matter  of  identifica- 
tion in  doubt,  the  doubt  must  be  resolved 
in  favor  of  the  trustee,  who  represents  all 
of  the  creditors  of  Brown  ft  (Company,  some 
of  whom  appear  to  have  suffered  in  the 
same  way.  Like  them,  the  appellants  must 
be  remitted  to  the  general  fund. 
The  decree  is  affirmed. 


<222  U.  S.  694) 

SANTA  FE  CENTRAL  RAILWAY  COM- 
PANY and  W.  S.  Hopewell  and  Thomas 
P.  Gable,  its  Sureties,  Plffs.  in  Err., 

v. 

HARRY   SLOCL^l   FRIDAY,  by   John   H. 
Friday,   His    Next    Friend. 

DouRTS  ii  429*)— Territorial  Courts— Ju- 
i.ibi>i(.'iioN — Cases  l2«  vol  vino  Federal 

OUEbTION. 

The  jurisdiction  of  the  territorial  judicial 
district  courts,  which,  under  the  New  Mex- 


ico organic  act  of  September  9,  1850  (9 
Stat,  at  L.  446,  chap.  49),  §  10,  was  to  be 
"as  limited  b^  law,"  was  not  withdrawn 
as  to  cases  arising  under  the  Federal  Con- 
stitution and  laws  which  that  section  made 
justiciable  in  those  courts  by  N.  M.  Comp. 
Laws  1897,  §§  900,  901,  giTing  the  counfy 
district  courts  "exclusive  oriffinal  juris- 
diction in  all  civil  cases  which  shall  not 
be  cognizable  before  probate  judges  and 
justices  of  the  peace,''  and  "jurisdiction 
in  all  civil  causes  in  said  counties  which, 
according  to  law,  belong  to  the  district 
courts,"  enacted  in  pursuance  not  only  of 
the  organic  act,  but  of  U.  S.  Rev.  Stat. 
S  1874,  authorising  the  judges  of  the  ter- 
ritorial supreme  courts  to  hold  court  in 
the  counties  of  their  respective  districts 
"wherein,  hj  the  laws  of  the  territory, 
courts  have  been  or  may  be  established,  for 
the  purpose  of  hearing  and  determining  all 
matters  and  causes,  except  those  in  which 
the  United  States  is  a  party." 

[Ed.  Note.— >For  other  cases,  tee  Courta  Oeat. 
Dig.  U  U35-U4I;   Dec  Dig.  i  420.*] 

[No.  230.] 

Submitted  March  5,  1914.    Decided  Mareh 

23,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
District  Court  of  the  First  Judicial  Dis- 
trict of  that  territory,  in  favor  of  plaintifT 
in  a  personal  injury  action.    Affirmed. 

See  same  case  below,  16  N.  M.  434,  120 
Pac.  316. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  W.  Dobson  for  plaintiffs  in  er- 
ror. 

Messrs.  T.  B.  Catron  and  George  W. 
Prichard  for  defendant  in  error.  ^ 

A 

*  Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  an  action  for  personal  injuries, 
brought  by  the  defendant  in  error  against 
the  railway  company  under  the  act  of  June 
11,  1906,  chap.  3073,  34  Stat,  at  L.  232, 
U.  S.  Comp.  SUt.  Supp.  1911,  p.  1316,  held 
valid  for  the  territories  in  El  Paso  ft  N. 
E.  R.  Co.  V.  Gutierrez,  216  U.  S.  87,  54 
L.  ed.  106,  30  Sup.  Ct.  Rep.  21.  The  plain- 
tiff got  a  verdict  and  judgment  which  the 
supreme  court  of  the  territory  affirmed. 
16  N.  M.  434,  120  Pac.  316. 

The  only  argument  addressed  to  us  is  an 
attack  upon  the  jurisdiction  of  the  court 
that  tried  the  case.  That  court  was  the 
district  court,  sitting  for  the  trial  of  causes 
arising  under  the  Constitution  and  laws 
of  the  United  States  in  the  first  judicial 
district  in  the  territory  of  New  Mexico. 
The  organic  act  of  September  9,  1850,  chap. 
49,  9  Stat,  at  L.  446,  provided  in  |  10 


*For  other  cases  see  same  topic  A  {  numbkb  In  Deo.  ft  Am.  Dl0i.  1S07  to  date,  ft  Rep'r  Indexes 
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g  for  three  judicial  districts,  and  for  %  dis- 1  and    the    organic    act, — ft   thing    that,    of 


*  trict  court  to  be  held  in  each  by  a^justice 
of  the  supreme  court,  as  should  be  pre- 
scribed by  law.  It  further  enacted  that  the 
jurisdiction  of  the  several  courts  therein 
provided  for  *'shall  be  as  limited  by  law;" 
that  "each  of  the  said  district  courts  shall 
have  and  exercise  the  same  jurisdiction  in 
all  cases  arising  under  the  Constitution  and 
laws  of  the  United  States  as  is  vested  in 
the  circuit  and  district  courts  of  the  United 
States;"  and  that  the  first  six  days  of  every 
term,  or  so  much  of  them  as  necessary, 
"shall  be  appropriated  to  the  trial  of  causes 
arising  under  the  said  Constitution  and 
laws."  See  also  Rev.  Stat.  §  1910.  The 
court  where  the  trial  was  held  was  one  of 
these  district  courts  provided  for  by  the 
organic  act,  and  the  case  was  one  arising 
under  the  laws  of  the  United  States. 

But  it  is  said  that  the  jurisdiction  of 
these  courts  was  to  be  "as  limited  by  law;" 
that  that  means  by  territorial  legislation, 
and  that  a  territorial  statute  provided  for 
the  holding  of  district  courts  in  the  coun- 
ties, and  enacted  that  the  district  courts 
in  the  counties  should  have  "exclusive  orig- 
inal jurisdiction  in  all  civil  cases  which 
shall  not  be  cognizable  before  probate 
judges  and  justices  of  the  peace."  Comp. 
Laws  1897,  §  900.  By  a  later  territorial 
act  the  district  courts  in  the  various  coun- 
ties were  given  "jurisdiction  in  all  civil 
causes  in  said  counties  which,  according 
to  law,  belong  to  the  district  courts,"  id. 
§  901.  And  this  was  in  pursuance  not  only 
of  the  organic  act,  but  of  another  act  of 
Congress  of  1858  [11  Stat,  at  L.  366,  chap. 
166],  afterwards  Rev.  Stat.  §  1874,  by 
which  the  judges  of  the  supreme  court 
were  "authorized  to  hold  court  within  their 
respective  districts,  in  the  counties  wherein, 
by  the  laws  of  the  territory,  courts  have 
been  or  may  be  established,  for  the  pur- 
pose of  hearing  and  determining  all  mat- 
ters and  causes,  except  those  in  which  the 
Umtod  States  is  a  party."  Thus,  it  is  ar- 
gued, exclusive  jurisdiction  of  cases  like 
the  present  was  transferred  to  the  county 

e  district  courts. 

-•  •But  it  has  been  held  for  many  years  that 
the  purpose  and  effect  of  these  statutes  was 
to  give  the  judges  of  the  supreme  court  sit- 
tin^j  in  the  county  district  courts  authority 
to  hear  cases  arising  under  territorial  laws, 
and  to  make  the  jurisdiction  over  such  cases 
exclusive  in  those  courts.  Lincoln-Lucky 
&  L.  Min.  Co.  V.  District  Ct.  7  N.  M.  486, 
499-501,  38  Pac.  580;  Murphy  v.  Murphy, 
4  Dak.  107,  26  N.  W.  806.  The  statutes,  we 
believe,  have  not  been  understood  to  at- 
tempt to  withdraw  from  the  courts  of  the 
larger  districts  the  authority  expressly  con- 
ferred upon  them  by  the  Revised  Statutes 


course,  territorial  statutes  could  not  do. 
See  the  City  of  Panama,  101  U.  S.  453,  26 
L.  ed.  1061.  We  should  not  decide  against 
the  local  understanding  of  a  matter  of  pure- 
ly local  concern  unless  we  thought  it 
clearly  wrong,  instead  of  thinking  it,  as  wt 
do,  plainly  right.  Phoenix  R.  Co.  v.  Landis, 
231 17.  S.  578,  579,  58  L.  ed.  — ,  34  Sup.  Ct. 
Rep.  179. 
Judgment  affirmed. 


(232  u.  8.  en) 
RICHARD  G.  RILEY,  Plff.  in  Err, 

V. 

COMMONWEALTH  OF  MASSACHU- 

SETTS. 

CONSTmTTIONAL  LAW   (|  275*)  —  MaBTEB 

AND  Sebvant  (I  18^  —  Dub  Pbocbss  or 
Law*-Fbsedom  to  Contaaot— Houbb  or 
Emplozmsnt. 

1.  The  employment  of  women  for  more 
than  ten  hours  in  any  one  day,  or  more  than 
fifty-six  hours  a  week,  in  any  manufactur- 
ing or  mechanical  establishment,  may  be 
forbidden  as  is  done  by  Mass.  Laws  1909, 
chap.  514,  §  48,  which  makes  the  exception 
that  a  different  apportionment  of  the  hours 
may  be  made  for  the  sole  purpose  of  making 
a  shorter  day's  work  for  one  day  of  the 
week,  without  infringing  the  liberty  of 
contract  assured  by  the  1 4th  Amendment  to 

the  Federal  Constitution. 

[Bd.  Note.— For  other  cans,  see  Constitutional 
Law,  Cent  Dig.  S8  830,  836,  839,  843-846 ;  Dec.  Dig. 
i  275;*  Master  and  Servant.  Cent.  Dig.  i  14; 
Dec.  Dig.  8  U.*] 

Constitutional  Law  (|  275*)— Dtjb  Pro- 
cess OF  Law— Freedom  to  Contbact— 
UouBs  OF  Employment. 

2.  Forbidding  the  emplojrment  of  women 
at  a  time  other  than  is  stated  in  the  notice 
which  the  employer  must  post  in  a  con- 
spicuous place,  as  is  done  by  Mass.  Laws 
1009,  chap.  614,  S  ^8,  regulating  the  hours 
of  labor  for  women,  is  not  such  an  arbi- 
trary and  unreasonable  provision  as  to  be 
wiMiting  in  the  due  process  of  law  secured 
by  the  14th  Amendment  to  the  Federal  Con- 
stitution. ^     ^^^  ^^ 

[fid.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  H  830,  836,  838,  843-846;  Dec.  Dig. 
S  275.*] 

[No.   228.] 

Argued   March   4   and   5,    1914.     Decided 
March  23,  1914. 

IN  ERROR  to  the  Superior  Court  of  the 
Commonwealth  of  Massachusetts  in  and 
for  the  County  of  Bristol  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Supreme  Judicial  Court  of  that  state 
upon  affirmance  of  a  conviction  in  the  Su- 
perior Court  for  violating  the  state  stat- 
ute regulating  the  hours  of  women  em- 
ployees.    Affirmed. 

See  same  case  below,  210  Mass.  387,  97 
N.  £.  367,  Ann.  Cas.  1912D,  388. 

The  facts  are  stated  in  the  opinion. 


*For  other  cases  see  same  topic  A  i  NUMsaa  In  Dec  A  Am.  Digs.  1807  to  date,  ft  Rep'r  Indexes 
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Meson.  Andrew  J.  Jennings,  Israel 
Brayton»  and  Edward  T.  Fenwick  for  plain- 
tiff in  error. 

Mr.  James  M.  Swift  and  Mr.  Thomas 
J.  Bojnton,  Attorney  General  of  Massaehu- 
fg.  setts,  for  defendant  in  error. 

•  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court:' 

Criminal  complaint  brought  against 
plaintiff  in  error  in  the  superior  court 
within  and  for  the  county  of  Bristol,  charg- 
ing him  with  the  violation  of  a  statute 
of  the  state  in  that  he,  being  superintendent 
of  the  Davol  Mills,  a  corporation  duly  es- 
tablished by  law,  and  conducting  a  mill  for 
the  manufacture  of  cotton  goods,  in  which 
establishment  women  were  employed,  em- 
ployed two  women  by  the  names  of  Annie 
Manning  and  Nora  Callahan  at  a  time  other 
than  the  time  which  the  statute  required  to 
be  posted  in  a  conspicuous  place  in  the  mill 
where  women  were  required  to  work  in 
laboring.  The  specific  charge  is  that  the 
women  were  employed  at  5  minutes  of  1 
o'clock  (12:56  P.  if.)  on  the  24ih  of  Feb- 
ruary, 1010,  in  a  room  wherein  was  posted 
a  notice  in  which  it  was  stated  that  the 
time  of  commencing  work  was  6:50  a.  m., 
and  of  stopping  work  was  6  P.  m.,  and  that 
the  time  allowed  for  dinner  began  at  12  M., 
and  ended  at  1  p.  ic. 

A  demurrer  and  motion  to  quash  were 
filed,  alleging  the  unconstitutionality  of  the 
statute. 

The  charge  was  dismissed  as  to  Annie 
Manning,  and  plaintiff  in  error  was  con- 
victed as  to  the  charge  in  regard  to  Nora 
Callahan,  and  sentenced  to  pay  a  fine  of 
$60.  The  sentence  was  affirmed  by  the  su- 
preme judicial  court,  and  its  rescript  hav- 
ing been  sent  to  the  trial  court,  this  writ 
S  of  error  was  sued  out. 
f  *  The  statute  of  the  state  which  is  as- 
sailed provides  that  no  child  or  woman 
shall  be  employed  in  laboring  in  any  manu- 
facturing or  mechanical  establishment  more 
than  ten  hours  in  any  one  day,  except  as 
hereinafter  provided  in  this  section,  unless 
a  different  apportionment  of  the  hours  of 
labor  is  made  for  the  sole  purpose  of 
mnking  a  shorter  day's  work  for  one  day 
of  the  week,  and  in  no  case  shall  the  hours 
of  labor  exceed  fifty-six  in  a  week.  It  is 
provided:  "Every  employer  shall  post  in 
a  conspicuous  place  in  every  room  in  which 
such  persons  are  employed  a  printed  notice 
stating  the  number  of  hours'  work  re- 
quired of  them  on  each  day  of  the  week, 
the  hours  of  comniencirp  and  stopping 
work,  and  the  hours  when  the  time  allowed 
for  meals  begins  and  ends.  .  .  .  The  em- 
employment  of  such  persons  at  any  time 
other  than  as  stated  in  said  printed  no- 


tice shall  be  deemed  a  Tiolation  of  the  pr<K 
visions  of  this  section,'^  punishable  by  a  fine 
of  not  less  than  $50  nor  more  than  $100. 

The  first  contention  of  plaintiff  in  error 
is  that  the  statute  restricts  the  right  to  sell 
and  buy  labor,  and  therein  infringes  the 
liberty  of  contract  assured  by  article  14 
of  the  Amendments  to  the  Constitution  of 
the  United  States.  The  contention  is  un- 
tenable expressed  in  this  generality.  In 
Muller  V.  Oregon,  208  U.  8.  412,  62  L.  ed. 
551,  28  Sup.  Ct.  Rep.  324,  13  Ann.  Cas. 
057,  against  a  similar  contention,  a  stat- 
ute of  Oregon  was  sustained  which  pro- 
hibited the  employment  of  women  in  me-- 
chanical  factories  or  laundries  working: 
more  than  ten  hours  during  any  one  day^ 
with  power,  as  in  the  Massachusetts  stat- 
ute, to  apportion  the  hours  through  the- 
day. 

But  special  objections  are  made  which,  it- 
is   contended,  make  Muller  v.  Oregon  in- 
applicable.   The  prohibition  of  the  statute- 
under  review,  it  is  said,  "is  not  restricted 
to  times  and  places  which  relate  to  and 
naturally  and   logically  affect   a  woman's- 
health,   safety,  or  morals,  or  the  welfare 
of  herself  or  the  public."     Such   are  the^ 
conditions  necessary  to  the  validity  of  ax 
statute  restricting* employment,  it  is  con-? 
tended,  and  that  those  conditions  are  not 
satisfied  by  the  statute.     Section  48,  it  ia 
urged,  not  only  prohibits  the  employment 
of  women  more  than  ten  hours  a  day,  but- 
that    (quoting  the   section)    "the   employ- 
ment of  such  person   [woman]   at  a  time- 
other  than  as  stated  in  said  printed  notice, 
shall  be  deemed  a  violation  of  the  provisions- 
of  this  section." 

The  provision  is  arbitrary  and  unreason- 
able, it  is  insisted,  in  that  it  requires  the- 
employer  to  post  a  notice  in  a  room  in 
which  women  and  minors  are  permanently 
employed  in  laboring  only  six  hours  a  day,, 
and  makes  It  a  crime  if  such  person  is  al- 
lowed to  work  for  five  minutes  at  a  time- 
other  than  as  stated  in  the  notice.    But  if 
we  might  imagine  that  an  employer  would^ 
so  enlarge  the  restrictions  of  the  statute, 
or  be  charged  with  violating  it  if  he  did, 
we  yet  must  remember  that,  as  it  was  com- 
petent for  the  state  to  restrict  the  hours- 
of   employment,   it   is   also   competent   for 
the  state  to  provide  administrative  means 
against  evasion  of  the  restriction.    Chicago, 
B.  &  Q.  R.  Co.  V.  McGuire,  219  U.  S.  549,  56 
L.  ed.  328,  31  Sup.  Ct.  Rep.  259:  St.  John 
V.  New  York,  201  U.  S.  033,  50  L.  ed.  890, 
26   Sup.   Ct.   Rep.   554,   6   Ann.   Cas.   909. 
Neither   the   wisdom    nor   the    legality    of 
such  means  can  be  judged  by  extreme  in- 
stances of  their  operation.     The  provision 
of  S  48  cannot  be  pronounced  arbitrary.    Am- 
said  by  the  supreme  judicial  court,   the- 
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r«tatute  "requires  the  hours  oi  labor  to  be 
-stipulated  in  advance,  and  then  to  be  fol- 
lowed until  a  change  is  made.  It  does  not 
by  its  terms  establish  a  schedule  of  houra. 
This  is  left  to  the  free  action  of  the  parties. 
Nor  does  it  in  the  sections  now  under  con- 
sideration restrict  the  right  to  labor  to  any 
'particular  hours.  See  People  t.  Williams, 
189  N.  Y.  131,  12  L,R.A.(N.S.)  1130,  121 
Am.  St.  Rep.  854,  81  N.  E.  778.  12  Ann. 
Gas.  798.  It  simply  makes  imperative  strict 
observance  of  any  one  table  of  hours  of 
labor  while  it  remains  posted. 

''The  end  of  the  statute  is  the  protection 
of  women  within  constitutional  limits,  and 
the  requirement  that  the  hours  posted  in 
a,  the  notice  shall  be  followed  is  a  means  to 
-•  effectuate    the    attainment   of   that    end."^ 
[210  Mass.  394,  97  1^.  E.  367,  Ann.  Cas. 
1912D,  388.]     In  other  words,  the  purpose 
-el  the  posting  of  the  hours  of  labor  is  to 
secure  certainty  in  the  observance  of  the 
law,  and  to  prevent  the  defeat  or  circum- 
vention of  its  purpose  by  artful  practices. 

There  is  a  contention  somewhat  tenta- 
tively made  by  plaintiff  in  error  that  the 
statute  offends  the  equal  protection  clause 
•of  the  i4th  Amendment.     It  will  be  ob- 
^  served  that  §  48  provides  that  the  printed 
-form  of  ike  "notice  shall  be  provided  by 
the  chief  of  the  district  police,  after  ap- 
proval by  the  attorney  general."    And  coun- 
sel say:     ''If   it  be  claimed  that  such   a 
-notice  must  first  be  approved  by  the  attor- 
ney general  of  the  state,  our  reply  is  that 
-the   statute    says   the   form   shall'  be   ap- 
proved; but  if  it  is  held  that  the  attorney 
-general  is  to  approve  the  number  of  hours, 
and  that  the  attorney  general  may  say  what 
Hhe  number  of  hours  shall  be,  then  he  could 
approve  or  disapprove  different  notices  stat- 
ing different  numbers  of  hours  of  employ- 
ment by  different  employers.     This  seems 
^to  us  to  be  a  violation  of  the  14th  Amend- 
^ment,  as  denying  equal  protection  of  the 
laws." 

And  again  counsel  say,  as  a  specification 
>of  the  unreasonableness  of  the  statute  as 
an  exercise  of  the  police  power  of  the  state : 
"By  approval  of  different  schedules  by  the 
attorney  general,  the  law  may  operate  un- 
equally in  different  employments."  This 
supposition  is  based  on  the  other;  thai  is, 
that  something  else  than  the  form  of  notice 
is  to  be  prescribed  by  the  attorney  general. 
But  counsel  assert  that  it  is  the  form  only 
which  the  attorney  general  is  to  approve, 
■  and  the  assertion  is  not  denied.    There  is, 

*  therefore,  nothing  tangible  in  the  conten- 
tion.   Besides,  it  has  no  Justification  in  the 

•  opinion  of  the  supreme  judicial  court. 

Judgment  affirmed* 
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IVOLUE  B.  WEST. 

CouBTS  (I  394*)— Erbob  to  State  Coubt— 
FsDEBAL  Question— Decisiom  on  Facts. 
A  decision  of  a  state  court  having  sub- 
stantial support  in  the  record  that  the 
pleadings  and  evidence  in  an  action  for 
death  against  an  interstate  railway  com- 
pany demonstrate  that  the  deceased  was  in 
the  employ  of  an  express  company  rather 
than  of  tiie  railway  company,  and  that 
therefore  the  defendant's  liability  was  not 
controlled  by  the  Federal  employers'  lia« 
bility  act  of  April  22,  1908  (35  Stat,  at  L. 
65,  chap.  149,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1322),  involves  no  denial  of  any  asserted 
Federal  right,  and  is  not  reviewable  in  the 
Federal  Supreme  Court. 

pBd.  Note.— For  otlier  cases,  see  Oourta  Cent 
Dig.  ii  1049-1077;    Dec  Dig.  i  304.*] 

[No.  696.] 

Argued  March  3,  1914.    Decided  March  23. 
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N  ERROR  to  the  Supreme  Court  of  tlie 
State  of  Oklahoma  to  review  a  Judg- 


ment which  affirmed  a  Judgment  of  the 
District  Court  for  the  Third  Judicial  Dis- 
trict in  that  state  in  favor  of  plaintiff  in 
an  action  for  death.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below,  88  OIcUu  681,  184 
Pac.  655. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  R.  Allen,  Clifford  L.  Jack- 
son, and  Joseph  M.  Bryson  for  plaintiffs 
in  error. 

Messes.  Oharlea  H.  Taylor,  Benjamin 
Martin,  Jr.,  S.  Grant  Har  Is,  and  Thomas 
D.  O'Brien  for  defendant  in  error.  eo 

s 

*Mr,  Justice  McKenna  delivered  the  opia-  • 
ion  of  the  court: 

Action  for  damages,  brought  by  defendant 
in  error  against  plaintiff  in  error  (herein 
called  the  railway  company)  for  the  death 
of  William  B.  West,  husband  of  the  defend- 
ant in  error,  caused  by  the  collision  of  two 
trains  of  the  railway  company.  The  case 
was  tried  to  a  jury  and  resulted  in  a  ver- 
dict and  judgment  for  defendant  in  error 
in  the  sum  of  $15,000.  The  Judgment  was 
affirmed  by  the  supreme  court  of  the  state, 
and  error  was  prosecuted  from  this  court. 

There  is  no  dispute  about  iutt  collision, 
the  cause  of  it,  or  that  it  resulted  in  the 
death  of  the  deceased.  He  and  the  plaintiff 
below  were  residents  of  Kansas,  and  sh^ 


•For  other  cases  see  same  topic  A  i  nxtmbsb  in  Dee.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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brought  the  suit,  as  she  alleged  in  her  com- 
plaint, as  his  widow,  and  for  the  benefit  of 
herself  as  such  widow  and  their  three  minor 
children.  No  personal  representative  of 
his  estate  was  appointed. 

She  allied  that  the  deceased  at  the  time 
of  his  death  was  employed  by  the  American 
Express  Company  as  express  messenger  up- 
on the  express  cars  operated  by  the  rail- 
way company  over  its  line  of  railroad  from 
Parsons,  Kansas,  through  the  state  of  Ok- 
lahoma, to  points  in  the  state  of  Texas. 
That  in  addition  to  his  duties  as  express 
messenger  he  was  also  engaged  in  handling 
passenger  baggage  upon  the  express  cars 
of  the  railway  company.  The  plaintiff  then 
alleged  the  deceased  came  to  his  death  in  the 
course  of  his  employment  while  riding  in 
the  express  car,  by  reason  of  a  head-on  col- 
lision of  the  train  with  a  freight  train  be- 
tween certain  stations  in  Oklahoma. 

A  demurrer  was  filed  which  attacked  the 
legal  capacity  of  the  plaintiff  to  sue  for 
her  minor  children,  and  the  sufficiency  of 
the  complaint,  and  alleged  as  well  that 
there  was  a  defect  of  parties.  The  demur- 
2  rer  was  overruled,  and  the  case  put  at  final 
•  issue  by  a  third  amended  answer*  (amended 
again  at  the  trial)  filed  by  the  railway  com- 
pany. It  denied  negligence  on  its  part,  and 
alleged  negligence  on  the  part  of  the  de- 
ceased, and  that  it  was  engaged  in  moving 
interstate  commerce.  It  allciged  also  that 
the  deceased  had  made  Application  to  the 
American  Express  Company  at  Parsons, 
Kansas,  for  a  position  as  a  driver  t>f  one 
of  its  wagons,  and  was  engaged  by  the  ex- 
press company  in  pursuance  of  a  written 
application  (copy  of  which  was  attached  to 
the  answer),  that  he  was  employed  by  the 
express  company  (a  copy  of  the  contract 
being  attached  to  the  answer),  and  in  con- 
sideration of  his  employment  he  assumed 
all  risk  of  accident  and  injury  which  he 
should  meet  with  or  sustain  in  the  course 
of  his  employment,  whether  occasioned  by 
or  resulting  from  the  gross  or  other  negli- 
gence of  any  corporation  or  person  engaged 
in  any  manner  in  operating  any  railroad  or 
vessel  or  vehicle,  or  of  any  employee  of  any 
such  corporation  or  person,  or  otherwise, 
and  whether  resulting  in  his  death  or  other- 
wise. That  in  case  of  injury  he  would  at 
once  and  without  demand  execute  and  de- 
liver a  good  and  sufficient  release  of  all 
claims,  demands,  and  causes  of  action  aris- 
ing out  of  such  injury,  or  connected  with  or 
resulting  therefrom.  That  by  the  terms  of 
his  contract  he  ratified  all  agreements  made 
by  the  express  company  and  any  such  cor- 
poration or  person  that  its  employees  should 
have  no  cause  of  action  for  injuries  sus- 
tained in  the  course  of  their  employment^ 
and  agreed  to  be  bound  by  such  agreements 


as  though  he  were  a  party  thereto,  and 
authorized  the  express  company  to  contract 
for  him  that  neither  he  nor  any  of  his  per- 
sonal representatives^  nor  any  person  claim- 
ing under  him,  should  claim  compensation 
because  of  injury  sustained  by  him,  wheth- 
er resulting  from  gross  or  other  negligence 
of  such  corporations,  persons,  or  employees. 
That  such  contract  should  inure  to  the  bene- 
fit of  any  corporation  or  person  over  whose  ^ 
railroads  or  steamboat  lines  the  express  g 
company  should  forward  ^merchandise,  and* 
this  in  consideration  of  his  employment  by 
the  express  company.  That  in  pursuance  of 
his  contract  of  employment  by  the  express 
company  he  was  in  the  express  car  of  the 
railway  company,  and  that  he  was  barred 
from  maintaining  the  action. 

The  answer  oonduded  with  the  following 
paragraph : 

"Further  answering,  defendant  admits 
that  at  and  prior  to  the  death  of  said  Wil- 
liam B.  West,  deceased,  he  was  employed  by 
the  American  Express  Company  as  express 
messenger  upon  the  express  cars  operated 
by  the  defendant  railway  company  over  its 
line  of  road  .  .  .  and  admits  that 
the  deceased,  William  B.  West,  in  addition 
to  his  employment  as  express  messenger  by 
the  said  American  Express  Company,  was 
also  engaged  in  handling  passenger  baggage 
upon  the  express  car  of  said  defendant  rail- 
way company,  and  ...  in  performing 
said  duties  in  handling  said  baggage  was  do- 
ing so  under  and  by  virtue  of  his  said  em- 
ployment by  the  said  American  Express 
Company,  and  that  such  handling  of  such 
baggage  by  said  West  was  for  and  in  behalf 
of  and  under  the  direction  of  said  railway 
company." 

Defendant  in  error  filed  a  reply  to  the 
answer  in  which  she  affirmed  the  allegations 
of  her  complaint  and  denied  those  of  the 
answer,  and  alleged  besides  that  at  the 
time  the  contracts  set  out  in  the  answer 
were  made  and  ever  since  the  statutes  of 
Kansas  provided  as  follows: 

"That  railroads  in  this  state  shall  be  li- 
able for  all  damages  done  to  persons  or 
property  when  done  in  consequence  of  any 
neglect  on  the  part  of  the  railroad  company. 

"Every  railroad  company  organized  and 
doing  business  in  the  state  of  Kansas  shall 
be  liable  for  all  damages  done  to  any  em- 
ployee of  such  company  in  consequence  of 
any  n^ligence  of  its  agents,  or  by  any  mis- 
management of  its  engineers  or  other  em- 
ployees, to  any  person  sustaining  such  dam-^ 
age.     Provided  that  notice  in  writing  thatg 
an  injury* has  been  sustained,  stating  the* 
time   and    place   thereof,    shall    have   been 
given  by  or  on  behalf  of  the  person  injured 
to    such    railroad    company    within    eight 
months  after  the  occurrence  of  the  injury.** 
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A  demurrer  to  the  reply  was  overruled. 

The  Bimple  question  which  is  presented 
here  is  whether  the  deceased  was  employed 
at  the  time  of  his  death  by  the  railway 
company  or  by  the  American  Express  Com- 
pany. On  those  alternates  depends  the 
jurisdiction  of  this  court;  and  defendant 
in  error,  asserting  that  such  employment 
was  a  question  of  fact  decided  by  the  state 
courts  against  the  railway  company,  makes 
a  motion  to  dismiss  the  writ  of  error. 

There  were  two  opinions  delivered  by  the 
supreme  court  of  the  state.  In  its  first 
opinion  the  court  said  thai  the  railway 
company  contended  that  the  defendant's  li- 
ability was  controlled  by  the  "employers' 
liability  act"  [36  Stat,  at  L.  65,  chap.  149, 
U.  S.  Comp.  Stat.  Bupp.  1911,  p.  1322]; 
but  the  court,  after  quoting  its  provisions, 
decided  that  the  pleadings  and  evidence 
demonstrated  that  the  deceased  was  in  the 
employment  of  the  American  Express  Com- 
pany at  the  time  of  his  death,  and  that 
therefore  the  national  act  did  not  apply. 
The  court  also  noticed  the  other  rulings 
which  were  called  to  its  attention;  among 
others,  one  based  on  the  action  of  the  trial 
court  refusing  to  admit  in  evidence  the 
contracts  attached  to  the  answer.  The 
court  declined  to  consider  the  latter  ruling, 
holding  that,  under  the  practice  of  the  court, 
the  error  was  not  properly  before  it  for  re- 
view, and  for  the  further  reason  that  in  the 
brief  and  argument  of  the  railway  company 
the  ruling  was  'iiot  attempted  to  be  insist- 
ed upon  or  urged  as  error,"  citing  Noble 
State  Bank  v.  Haskell,  22  Okla.  48,  97  Pac. 
690.  And  the  court  said  the  omission  could 
not  be  cured  by  a  reply  brief  when  the  same 
was  not  predicated  upon  a  specification  of 
error,  permission  not  having  been  first  oh- 
^  tained  for  the  purpose  of  amending  the 
^  specifications  of  error. 
•  *Tbe  court  was  also  of  opinion  that  the 
contract  of  the  deceased  by  which,  it  was 
contended,  he  assumed  the  risk  of  injuries, 
and  released  all  rights  of  action  for  them, 
was  "void  as  against  public  policy,  on  ac- 
count of  being  in  contravention  of  the  laws 
of  the  state  of  Kansas,  and  against  the  pub- 
lic policy"  of  Oklahoma. 

The  second  opinion  was  delivered  upon  a 
petition  for  rehearing  in  which  the  rail- 
way company  earnestly  combated  the  con- 
clusions of  the  court,  expressed  in  the  first 
opinion,  repeated  its  contentions,  and  in- 
sisted that  the  case  was  tried  on  the  theory 
that  the  issue  made  by  the  pleadings  was 
whether  the  deceased  was  an  employee  of 
the  railway  company,  and  that  the  evidence 
showed  that  he  was  such  employee.  The 
court  rejected  the  contentions  and  decided 
that  the  pleadings  alleged,  and  tlia  evidenoe 


was   consistent   with   the   allegation,   thai 
West  was  employed  by  the  express  company. 

There  is,  therefore,  a  sharp  antagonism 
between  the  views  of  the  court  and  of  the 
railway  company,  and  yet  there  is  not  much 
dispute  over  the  elements  of  the  controversy, 
but  rather   in  the  Inferences  from  them. 

The  essential  facts  pleaded  we  have  given. 
The  allegation  of  the  complaint  is  that 
West,  "at  and  prior  to  the  time"  of  his 
death,  "was  employed  by  the  American  Ex- 
press  Company  as  express  messenger  upon 
the  express  ears  operated  by  said  defendant 
company,"  and  "that  in  addition  to  his 
duties  and  employment  as  messenger"  he 
was  "also  engaged  in  handling  passenger 
baggage  upon"  sueh  ears,  and  "in  the  course 
of  his  employment  .  .  .  was  riding  In 
one  of  the  express  cars"  of  the  railway  com- 
pany. The  direct  averment,  therefore,  is 
that  West  was  employed  by  the  express 
company,  and  that  he  handled  baggage  and 
was  riding  in  the  express  cars  in  the  course 
of  this  employment  and  as  part  of  its  du- 
ties. A  relation  with  the  railway  company 
is,  it  is  true,  averred.  He  handled  its  bag-g^ 
gage  and  rode  in  Its  cars.  But  this  did  notg 
»make  him  its  employee.  If  he  was,  such  is* 
not  disclosed  by  the  complaint,  nor  Is  It 
alleged  in  the  answer  of  the  railway  com- 
pany. Indeed,  his  employment  by  the  ex- 
press company  is  emphasised  by  the  con- 
tracts attached  to  the  answer,  and  a  defense 
Is  based  upon  them.  It  is  averred  thai 
West,  by  these  contracts,  assumed  all  the 
risks  of  his  employment  by  the  express  oom- 
pany,  ratified  the  contracts  of  the  latter, 
authorised  it  in  his  name  to  release  any  de- 
mand he  might  have  for  Injuries,  agreed 
to  be  bound  by  whatever  covenants  the  com- 
pany should  make,  and  that  neither  he  nor 
any  of  his  personal  representatives  would 
claim  compensation  for  injuries,  whether 
resulting  from  negligence  or  otherwise. 
These  contracts  are  explicitly  averred,  as 
constituting  the  consideration  for  West's 
"employment  by  said  express  company;" 
and  it  is  alleged  that  he  was  "being  trans- 
ported by  this  defendant  ...  in  pur- 
suance of  said  contract,  hereinbefore  re- 
ferred to  as  'Exhibit  B,' "  and  "that  plain- 
tiff is  therefore  now  barred  from  maintain- 
ing this  action." 

These  allegations  do  not  deny,  but  rather 
aver,  the  employment  of  West  by  the  ex- 
press company,  and  were  intended  as  a 
security  to  that  company,  and  through  it 
to  any  transportation  company  or  person. 
Their  basis  distinctly  is  that  injury  might 
result  to  West  in  his  employment,  and  they 
were  intended  to  prevent  l^^l  liability  fos 
it.  Whether  they  had  that  effect  is  not  a 
Federal  question. 

The  railway  company,  hoiwever,  eontandi 
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that  the  evidence  coneloeiyelj  shows  that 
the  deceased  was  an  employee  of  the  rail- 
way company,  and  that  certainty  of  proof  is 
no  doubt  asserted  for  it  to  coonteryail  the 
combined  judgments  of  the  Jury  and  of  the 
trial  and  supreme  courts.  The  latter  court, 
in  its  second  opinion,  however,  considering 
the  effect  of  the  contracts  between  the  ex- 
press company  and  the  deceased,  and  the 
oral  evidence  upon  which  the  railway  com- 
pany relied,  said:  "We  therefore  find  with 
S  the  court  below  that  the  pleadings  and  the 
?  evidence*conclusively  show  that  the  deceased 
suffered  the  injuries  that  resulted  in  his 
death  while  he  was  employed  by  the  express 
company,  and  not  while  he  was  employed 
by  the  railway  company  in  interstate  com- 
merce within  the  meaning  of  the  Federal 
employers  liability  act."  The  court  hence 
decided  that  the  action  was  governed  by 
the  statutes  of  Oklahoma. 

What  the  pleadings  alleged  and  what  the 
contracts  showed  we  have  already  adverted 
to.  The  testimony  relied  on  is  that  of  one 
of  the  superintendents  of  the  express  com- 
pany, who,  in  testifying  as  to  the  relation 
between  the  deceased  and  the  railway  com- 
pany, said  that  the  deceased  was  "agent, 
messenger,  and  baggageman,"  and  by  this 
was  meant  that  he  ^'worlced  for  both  com- 
panies," and  that  the  proportion  of  payment 
by  the  companies  was  an  "equal  division." 
That  his  duties  were  that  he  "received  the 
baggage  at  the  stations,  made  a  record  of 
it,  and  put  it  off  at  its  destination  in  the 
same  nuinner  any  baggageman  did."  The 
witness  further  said  that  the  deceased 
knew  that  he  was  to  handle  the  baggage  of 
the  railway  company  and  act  as  joint  em- 
ployee of  it  and  the  express  company,  and 
'  was  "told  to  post  himself  in  the  work  of 
both  companies."  On  cross-examination, 
however,  the  witness  testified  that  all  of 
the  salary  of  the  deceased  "came  from  the 
express  company."  The  railway  company 
"paid  us  one  half  of  his  salary;  we  drew  a 
bill  against  them  in  his  name  and  the  other 
baggageman." 

Counsel  for  the  railway  company  urge 
that  the  strength  of  this  testimony  is  such 
that  it  needs  no  reinforcement  from  argu- 
ment, and  they  say  that  it  has  confirmation 
besides  in  a  circular  letter  addressed  by 
the  superintendent  of  the  express  company 
to  all  of  the  messengers  of  the  company. 
The  letter,  however,  was  not  admitted  in 
evldenoe,  and  no  error  was  assigned  in  the 
supreme  court  upon  the  ruling.  We  are  un- 
able,  therefore,  to  consider  it,  notwithstand- 
Slug  eoonsel's  plaint-— often  repeated — ^that 
•  they  were  deceived  by  their  conception, 
Justified,  it  is  insisted,  that  the  case  was 
tried  upon  the  theory  that  the  deceased 
aa  employee  of  the  railway  eompjany. 


This  theory  the  railway  company  makee- 
a  great  deal  of.  It  constituted  the  basis  of' 
the  petition  for  rehearing,  and,  by  disre- 
garding it,  it  was  contended  and  is  con- 
tended, the  court  was  led  into  error.  The- 
eourt,  however,  rejected  the  theory,  deciding 
that  it  was  not  justified  by  the  pleadings,, 
complaint,  or  answer,  nor  by  the  evidence 
in  the  case. 

The  court  grouped  the  contentions  of  the- 
re ilway  company  under  four  heads:  (1) 
Plaintiff  in  the  action  (defendant  in  error 
here)  was  not  the  proper  party  to  main- 
tain the  action;  (2)  error  in  instructions; 
(8)  error  in  excluding  the  three  written 
contracts  attached  to  the  answer;  (4) 
amount  of  damages. 

The  first  contention  Is  the  determininf 
one,  as  we  have  already  said.  Upon  it  de- 
pends the  Federal  question;  that  is,  whether 
the  laws  of  Oklahoma  controlled  the  action 
or  the  employers'  liability  act.  And  thie 
turns  necessarily  upon  the  other  question, 
whether  the  deceased  was  employed  by  the 
railway  company  or  by  the  express  com- 
pany,— a  question  of  fact  found  in  the  first 
instance  by  the  jury  against  the  present 
contention  of  the  railway  company,  and 
sustained  by  the  trial  court  on  motion  for 
a  new  trial,  and  the  supreme  court  in  two 
opinions. 

The  finding  having  support  in  the  record, 
it  is  contended  that  this  court  cannot  ques- 
tion it,  and  that  therefore  the  writ  of  error 
should  be  dismissed.  The  railway  company 
cites  in  resistance  the  case  of  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  McWhirter,  229  U.  S. 
265,  57  L.  ed.  1170,  33  Sup.  Ct  Rep.  858, 
and  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale, 
229  U.  S.  156,  57  L.  ed.  1129,  33  Sup.  Ct. 
Rep.  651.  The  cited  oases  are  not  like  the 
case  at  bar.  In  the  McWhirter  Case  the 
action  was  in  express  terms  based  on  a 
statute  of  the  United  States, — ^the  hours 
of  service  act  of  1907  [34  Stat  at  L.  1415, 
chap.  2939,  U.  8.  Comp.  Stat.  Supp.  1911, 
p.  1321].  It  was  contended  that  the 
pleadings  embraced  as  well  an  action  at 
common  law,  and  that  such  cause  of  action  e 
was  sustained  and  was*  broad  enough  tot 
support  the  judgment,  irrespective  of  what 
may  have  been  decided  concerning  the  stat- 
ute of  the  United  States,  and  a  motion  to> 
dismiss  was  made.  The  contention  was  re- 
jected and  the  motion  was  denied.  It  was 
recognized  that  the  case  coming  from  a 
state  court,  the  power  to  review  was  con- 
trolled by  Revised  Statutes,  §  709  (U.  S. 
Comp.  Stat.  1901,  p.  575),  but  it  was  said, 
however,  that  "where  in  a  controversy  of  a 
purely  Federal  character  the  claim  is  made 
and  denied  that  there  was  no  evidence  tend- 
ing to  show  liability  under  the  Federal  law, 
eneh  ruUiig,  when  duly  exeepted  to^  Is  re- 
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-▼itwable,  beeaiiBe  inherently  inyolving  ike 
•peratlon  and  effect  of  the  Federal  law." 

In  the  Seale  Case  the  quettion  was 
whether  the  plaintiff  in  error  in  the  case 
(the  railway  company)  was  engai^ed  in  in- 
terstate commerce.  There  was  no  question 
of  the  employment  by  the  railway  company. 
The  state  court  decided  the  question  in  the 
negativ  ,  holding  that  the  evidence  did  not 
bring  the  case  within  the  employers'  lia- 
bility act.  The  case  was  brought  here. by 
writ  of  error  and  jurisdiction  entertained 
against  a  motion  to  dismiss,  and,  after  ex- 
«!2>ining  the  evidence,  we  reversed  the  rul- 
ing of  the  state  court. 

In  the  case  under  review  the  pleadings 
state  a  cause  of  action  under  the  state 
law,  and  there  is  no  question  of  the  char- 
acter of  the  commerce  in  which  the  rail- 
way company  was  engaged;  the  only  ques- 
tion is  whether  the  deceased  was  its 
empl<»yee  or  that  of  the  express  company. 
If  the  answer  to  the  question  depended  upon 
•videnoe^  it  might  be  said  that  the  eited 
eases  are  the  same  in  principle,  both  the 
fact  of  interstate  commerce  and  the  fact  of 
employment  by  the  railway  eompany  of  the 
deceased  being  conditions  which  would 
bring  the  case  under  the  Federal  enact- 
ment; or  that  sneh  employment  was  one  of 
those  subsidiary  or  connecting  facts  into 
which  this  court  will  inquire  as  determin- 
ing its  jurisdiction,  of  which  there  are  ex- 

S  amples.     Kansas  City  Southern  R.  Co.  v. 

?  0.  H.  Albers  Commission  Co.*22S  U.  8.  673, 
(HI  L.  ed.  566,  32  Sup.  Ot  Bep.  316;  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids,  223 
U.  8.  666,  66  L.  ed.  604,  32  Sup.  Ot.  Rep. 
389;  Brinkmeier  v.  Missouri  P.  R.  Col  224 
U.  8.  268,  66  L.  ed.  768,  32  Sup.  Ot.  Bep. 
412;  Creswill  v.  Grand  Lodge,  K.  P.  226  U. 
8.  246,  66  L.  ed.  1074,  32  Sup.  Ot.  Rep. 
822.  At  any  rate,  we  might,  if  the  fact 
turned  on  the  evidence,  say  that  the  Federal 
question  asserted  was  not  manifestly  lack- 
ing in  color  of  merit,  and  follow,  therefore, 
the  ruling  in  Swafford  v.  Templeton,  186 
U.  8.  487,  46  L.  ed.  1006,  22  Sup.  Ct.  Bep. 
783. 

But  the  supreme  court  of  the  state  rested 
its  decision  upon  the  allegation  of  fact  of 
employment  of  the  deceased  by  the  express 
eompany,  and  the  admission  of  the  fact 
in  the  answer  of  the  railway  company,  and 
held  that  there  was  nothing  in  the  course 
of  the  trial  which  obviated  the  effect  of  the 
allegations  and  admissions  of  the  pleadings. 
The  court,  after  quoting  the  paragraph  of 
the  answer  which  we  have  given  above,  said 
that  its  "admissions  are  in  entire  harmony 
with  the  balance  of  the  answer,  which  con- 
tains allegation  after  allegation  positively 


stating  that  the  deceased  was  employed  by 
the  express  company  continuously  for  a 
great  many  years  prior  to  his  death,  and 
Uie  contracts  of  employment  between  the 
express  company  and  the  deceased  are  at- 
tached to  the  answer  and  made  a  part  there- 
of, and  certain  waivers  contained  therein 
are  relied  upon  as  a  defense.**  And,  further, 
"From  the  pleadings  alone  it  is  clear  that 
the  deceased  suffereid  the  injuries  which  re- 
sulted in  his  death  while  he  was  employed 
by  the  express  company,  and  not  while  he 
was  employed  by  the  railway  company;  and 
that  the  parties  did  not  attempt  to  join  aa 
issue  of  fact  upon  that  question."  The  ex- 
pression in  the  opinion  was  that  if  the  evi- 
dence disclosed  a  case  different  from  that 
alleged  in  the  pleadings,  the  Federal  stat- 
ute would  control  and  St.  Louis,  8.  F.  4 
T.  B.  Co.  V.  Seals,  2<>9  U.  8.  166,  67  L.  ed. 
1129,  33  Sup,  Ct.  Rep.  661,  would  be  ap- 
plicable. But  the  court  said  that  the  testi- 
mony of  Adams,  the  superintendent  of  the 
expresa  eompany,  relied  on  by  the  railway 
company,  was  "in  no  way  inconsistent  with 
the  all^ations  of  the  petition  and  the  ftd-a 
missions  of  the  answer,***  because  "the  wit-« 
ness  merely  drew  erroneous  conclusions 
from  admitted  facts,  and  that  his  testi- 
mony as  a  whole  supplemented  the  allega- 
tions of  the  petition  and  the  admissions  of 
the  answer  by  more  fully  disclosing  the  re-' 
lations  existing  between  the  express  com- 
pany and  the  deceased,  and  the  express 
company  and  the  railway  company,  and 
made  it  more  clearly  apparent  that  the  de- 
cedent was  rightfully  on  the  train."  [134 
Pac  668.] 

The  court,  therefore,  considered  the  oasa 
distinguishabls  from  the  cases  cited  by  the 
railway  company  (Missouri,  K.  &  T.  B.  Co. 
V.  Beasor,  28  Tex.  Civ.  App.  302,  68  8. 
W.  832;  Vary  v.  Burlington,  0.  B.  ft  M.  B. 
Co.  42  Iowa,  246;  Oliver  v.  Northern  P.  B. 
Co.  196  Fed.  432),  and  made  no  comment 
upon  them  except  to  say  that  they  in  no 
way  conflicted  with  the  conclusion  reached. 

The  state  court  having  decided,  with  sub- 
stantial grounds  for  the  decision,  that  the 
pleadings  and  evidence  show  an  action 
under  the  employment  by  the  express  com- 
pany, no  denial  of  Federal  right  is  involved, 
and,  therefore^  motion  to  dismiss  must  be 
granted.  And,  as  the  action  was  brought 
under  the  state  law,  and  not  under  the  Fed- 
eral law,  it  becomes  unnecessary  to  notice 
errors  assigned  by  the  railway  company, 
including  that  based  on  the  instruction  of 
the  trial  court  that  a  verdict  could  be 
dered  by  three  fourths  of  the  Jury. 

Dismissed. 
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(232  n.  8.  6CS) 

DAVID  J.  STEWART,  Plff.  in  Err^ 

V. 

PEOPLE  OF  THE  STATE  OF  MICHIGAN. 

Commerce  <|  07*)— State  REGULATioif  — 
Peddlebs  and  Dbvhmebb. 

1.  A  state  may  not,  oonaistentlj  with 
the  commerce  clause  of  the  Federal  Con- 
stitution, impose  a  license  tax  upon  a  non- 
resident merchant  traveling  from  place  to 
place  within  the  state,  and  soliciting  orders 
by  sample,  lists,  and  catalogues  for  goods 
which  are  afterwards  shipped  into  the  state 
in  carload  lots  to  his  oroer,  and  which  he 
delivers  from  the  cara  to  the  persona  or- 
dering them. 

CEd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  i  lU:    Dec  Dig.  i  87.*] 

CouBTS  (§  394*)— Ebbob  to  State  Coxrvr— 
Fedebal  Question— Deoisioh  on  Non- 
Fedebal  Obound. 

2.  A  conviction  in  a  state  court  for  ped- 
dling without  a  license  cannot  be  deemed 
to  rest  upon  a  non-Federal  ground  adequate 
to  sustain  it,  independently  of  the  ruling 
adverse  to  rights  asserted  under  the  com- 
merce clause  of  the  Federal  Constitution, 
because  there  was  evidence  that  the  defend- 
ant made  some  sales  from  a  railway  car  or 
storeroom  not  under  previous  orders,  and 
not  within  the  protection  of  the  commerce 
clause,  since  peddling  being  the  only  charge 
made  against  defendant,  this  latter  ground, 
if  upheld,  would  amount  to  a  condemnation 
without  hearing,  and  therefore  constitute 
a  denial  of  due  process  of  law. 

[Bd.  Note.'For  other  cases,  see  Courts^  Cent. 
Dig.  81  1019-m7 ;    DMS.  Dig.  8  S94.*] 

[Ko.  239.] 

Argued  and  submitted  March  6,  1914.    De- 
cided March  23,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which  affirmed  a  conviction  in  the  Circuit 
Court  of  Berrien  County,  in  that  state,  for 
peddling  without  a  license.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  167  Mich.  417,  132 
N.  W.  1071. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  M.  Valentine  and  Q.  W. 
Bridgman  for  plaintiff  in  error. 

Mr.  Grant  Fellowa,  Attorney  General 
of  Michigan,  for  defendant  in  error. 

•      Mr.   Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error  was  tried  and  convicted 
in  a  justice  court  upon  a  criminal  informa- 
tion which  charged  that  "one  David  J. 
Stewart  did  travel  from  place  to  place  with- 
in the  county  of  Berrien,  state  of  Mich- 
igan, for  the  purpose  of  taking  orders  for 
the  purchase  of  goods,  ware,  and  merchan- 
dise, by  sample,  lists,  and  catalogues,  with- 


oat  having  then  and  there  obtained  a  IK 
cense  at  a  hawker  and  peddler,  as  required 
and  provided  by  chapter  136  of  the  Com- 
piled Laws  of  Michigan  of  1897,  as  amend* 
ed.**  From  that  judgment  an  appeal  was 
taken  to  the  county  court  where  the  ca;a8e 
was  tried  de  novo  by  a  jury,  resulting  again 
in  a  conviction,  and  that  judgment  was 
affirmed  by  the  supreme  court  of  the  state 
(167  Mich.  417,  132  N.  W.  1071).  Thia 
writ  of  error  was  then  prosecuted. 

There  are  several  assignments  of  error 
of  a  Federal  nature,  but  the  consideration 
of  one— the  asserted  repugnancy  of  the 
statute  upon  which  the  warrant  was  based 
to  the  commerce  clause  of  the  Constitution 
of  the  United  States — ^will  enable  us  to  dis- 
pose of  the  case.    The  statute  provides: 

"No  person  shall  be  authorized  to  travel 
from  place  to  place  within  this  state,  for 
the  purpose  of  carrying  to  sell  or  exposing 
to  sale  any  goods,  wures,  or  merchandise, 
or  to  take  orders  for  the  purchase  of  goods, 
wares,  or  merchandise,  by  sample,  lists,  or 
catalogues,  unless  he  shall  have  obtained  a 
license  as  a  hawker  and  peddler  in  the 
manner  hereinafter  directed."  [Comp. 
Laws  1897,  §  5324.] 

Violation  of  the  statute  was  made  a  mis- 
demeanor punishable  by  fine  or  imprison- 
ment. ^ 

Briefly  stated,  the  material  facts,  which  g 
are •uncontroverted,  are  as  follows:  The* 
defendant  resided  in  the  city  of  Chicago, 
where  he  was  engaged  in  the  general  mer- 
diandise  business,  but  much  of  his  time 
was  spent  in  the  state  of  Michigan,  solicit- 
ing orders  for  groceries  and  other  merchan- 
dise to  be  shipped  from  his  Chicago  store. 
Duplicates  of  the  orders  secured  were  mailed 
by  him  to  his  manager  in  Chicago,  and 
goods  corresponding  to  the  orders  were 
shipped  in  carload  lots  from  the  Chicago 
store,  consigned  to  the  defendant  at  St. 
Joseph  and  other  points  in  Berrien  county, 
Michigan.  Upon  the  arrival  of  the  cars 
at  St.  Joseph  the  goods  were  delivered  to 
the  customers  by  draymen  employed  by  the 
defendant,  who  filled  the  orders  at  the  car 
by  checking  from  the  original  orders,  there 
being  no  identifying  marks  on  the  packages, 
except  as  to  their  contents.  Customers  liv- 
ing at  a  distance  received  notice  by  mail 
of  the  arrival  of  the  cars,  and  called  or  sent 
for  their  goods.  If  for  any  reason  any  or- 
ders were  undelivered,  the  goods  corre- 
sponding to  such  orders  were  returned  to 
the  Chicago  store,  or  placed  in  a  store- 
room which  the  defendant  hired  in  Benton 
Harbor,  Michigan,  and  there  is  some  evi- 
dence tending  to  show  that  occasional  sales 
were  made  by  the  defendant  from  the  store- 
room and  from  the  car  without  previous  so- 
liciUtion. 


*For  other  cases  see  same  topic  &  {  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Upon  the  above  facte  the  trial  court 
charged  the  jury  as  follows: 

"In  this  case  it  is  claimed  by  the  de- 
fendant that  he  was  engaged  in  interstate 
commerce,  and  that  he  was  protected  by 
the  interstate  commerce  law. 

"Now,  it  is  true  that  a  wholesale  mer- 
chant or  grocer,  in  the  citj  of  Chicago,  for 
instance,  can  solicit  orders  through  an 
agent  in  this  state,  and  he  can  send  an  agent 
here  to  deliver  the  goods. 

"The  facts,  however,  in  this  case,  are 
different.  The  goods  were  shipped  here  in 
a  car  consigned  to  the  defendant  himself. 
The  goods  were  never  consigned  to  the  man 
«  who  made  the  order,  and  when  they  got  hero 
•  they  were*not  the  goods  of  the  man  who 
made  the  order,  because  if  any  of  those  men 
who  had  made  an  order  had  gone  down 
to  the  car,  they  could  not  have  claimed  the 
goods  that  were  there  because  they  could 
not  be  identified.  The  packages  were  mixed 
promiscuously  in  boxes,  and  there  were  no 
names  on  the  packages.  Moreover,  those 
goods  were  not  shipped  according  to  the 
usual  course  of  business,  promptly,  but 
there  was  a  delay  of  some  two  or  three 
months  in  the  shipment  of  those  goods. 

''I  hold,  gentlemen,  that  there  was  no 
sale  ever  consummated  until  the  goods  were 
actually  delivered  by  the  drayman  at  the 
house.  Ordinarily  the  sale  is  consummated 
at  Chicago  (where  goods  are  ordered  from 
Chicago),  and  the  sale  is  consummated  the 
moment  they  are  shipped  at  the  city  of 
Chicago,  directed  to  the  consignee.  In  this 
case  no  sale  was  consummated  whatever 
until  the  goods  were  actually  delivered  at 
the  house. 

"80  I  hold,  practically,  that  the  car  was 
a  mere  warehouse  or  place  of  doing  busi- 
ness by  the  defendant,  and  it  was  there  that 
he  distributed  the  goods  as  he  pleased.  For 
that  reason,  gentlemen,  I  hold  that  the  de- 
fendant comes  within  the  law,  and  that  he 
is  what  is  called  a  hawker  and  peddler. 

*%  this  case,  as  It  is  only  a  matter  of 
law,  and  there  are  no  facts  in  dispute,  it 
will  be  your  duty  of  course,  as  a  matter  of 
form,  to  follow  the  direction  of  the  court. 
I  find,  gentlemen  of  the  jury,  in  this  case, 
that  the  defendant,  under  the  evidence  and 
the  law,  is  guilty  of  the  charge.     .     .     /* 

And  the  correctness  of  the  charge  thus 
given  was  in  terms  sustained  by  the  su- 
preme court  of  the  state  in  its  opinion. 

The  charge  as  thus  given  and  affirmed 
is  eleorly  in  conflict  with  the  rule  announced 


in  Crenshaw  v.  Arkansas,  227  U.  S.  389,  q 
67  L.  ed.  565,  33  Sup.  Ct.  Rep.  294,  and  the  g 
cases  there  reviewed.  Indeed, ^reference  to* 
authority  is  unnecessary,  since  it  was  ad- 
mitted in  the  argument  at  bar  that  the 
judgment  below,  in  so  far  as  it  affirmed 
the  action  of  the  trial  court  in  holding 
that  there  could  be  a  conviction  because 
of  the  deliveries  of  merchandise  from  the 
cars  to  fill  orders  previously  solicited  and 
obtained,  was  erroneous  because  in  conflict 
with  the  commerce  clause  of  the  Constitu- 
tion. But  it  is  said  although  there  was 
manifestly  reversible  error  from  this  point 
of  view,  nevertheless,  as  from  another  point 
of  view  there  was  a  ground  adequate  to 
sustain  the  judgment,  there  should  be  an 
affirmance.  The  court  below,  it  is  said,  not 
only  placed  its  affirmance  upon  the  erro- 
neous ruling  as  to  the  sales  made  under 
orders,  but  also  upon  the  ground  that  there 
was  evidence  showing  some  sales  made 
from  the  car  or  storeroom  not  under  pre- 
vious orders,  and  as  the  latter  sales  were 
not  within  the  shelter  of  the  commerce 
clause,  therefore  the  affirmance  on  that 
ground  was  an  independent  non-Federal 
conclusion  sustaining  the  action  of  the 
court  and  calling  for  the  duty  of  affirmance. 
But  this  proposition  disregards  the  fael 
that  the  only  charge  made  against  the  ac- 
cused was  for  peddling,  and  that  the  in- 
structions of  the  court  and  the  whole  course 
of  the  trial  conclusively  established  that 
the  sales  made  from  the  car,  as  the  result 
of  the  orders  solicited,  formed  the  sole  basis 
for  the  prosecution,  and  the  conviction 
therefore  related  to  that,  and  to  that  alone. 
If,  then,  it  be  admitted  that  the  judgment 
below  was  placed  upon  two  grounds,  such 
admission  would  not  establish  that  the 
judgment  rested  upon  an  independent  state 
ground  adequate  to  sustain  it,  since  the  first 
ground,  it  is  admitted,  was  Federal  and  er- 
roneous, and  the  second  ground,  if  upheld, 
would  amount  to  a  condemnation  without 
hearing,  and  therefore  constitute  a  denial 
of  due  process  of  law.  Thus  the  proposi- 
tion, if  sustained,  would  require  us  to  hold 
that  an  admitted  violation  of  one  constitu- 
tional right  must  be  left  uncorrected  be- 
cause at  the  same  time  another  and  equally  ^ 
•fundamental  constitutional  right  was  dis-? 
regarded;  a  conclusion  which  would  give 
effect  to  both  wrongs  obviously  demon- 
strates our  plain  duty  to  reverse  and  re- 
mand for  further  proceedings  not  inoon* 
sistent  with  this  opinion. 
Reversed. 
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CASES  DISPOSED  OF  AT  OOTOBEB  TERM,  1913, 

VBKOOT  onmom  axo  mat  aLBVWHBBi  ob  othbbwisb  disposbd  of  ur  thxb  BoincMb 


j;.  E.  iUiroTT  et  ai,  Plaintiffs  in  BrroTy  t. 

SOUTHJCBW      IUlL#AT      COMPANT.         [N<k 

190.] 

In  Error  to  the  Snprtma  Court  of  the 
State  of  Tennewee. 

Mr.  C.  J.  St.  John  for  plaintiifB  in  arror. 

Mr.  L.  E.  Jeifriea  for  defendant  in  error. 

February  2,  1914.  Per  Owriam:  Dia- 
misaed  lor  want  of  Jnriadietion. 


S.  W.  WASHnroTON  et  9\^  Surriving  Tma- 

teea,  etc.,  Appellanta,  t.  Josiph  F.  XciLB- 

NET    et   al.,   Surriying    Executora,    etc. 

[No.  316.1 

Appeal  from  tlie  United  States  Circuit 
Court  of  Appeala  for  the  Fourth  Circuit. 

See  same  case  below,  114  O.  O.  A.  584, 194 
Fed.  830,  on  rehearing  117  a  C.  A,  53,  197 
Fed«  807. 

Messrs.  James  M.  Mason,  Jr.,  and  B.  M. 
Ambler  for  appellants. 

Messrs.  Forrest  W.  Brown  and  R.  T. 
Barton  for  appellees. 

February  2,  1914.  Per  Curiam:  Dia- 
missed  for  want  of  jurisdiction. 


Grrr  or  Be«agkwkll,  Plaintiff  in  Error,  ▼. 

Crrr  or  Nkwxibk  et  aL    [No.  214.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

Bee  same  caas  below,  81  Okie.  804,  121 
Pae.  260,  Ann.  Ou.  191BB,  441. 

Messrs.  Frank  Dale,  A.  O.  C.  Bierer,  and 
J.  W.  Bailey  for  plaintiff  in  error. 

Messrs.  C.  L.  Pinkham  and  J.  F.  King 
for  defendants  in  error. 

February  2,  1914.  Per  Curiam:  Dis- 
missed for  want  of  Jurisdiction. 


F.  0.  KoBBiB  at  a1..  Trustees,  etc.,  at  alt 

Petition's,  ▼•  J.  K  Johnson  et  sJ.    [Ka 

848.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  —  L.  B.  A.  (N«  0i) 
— ^,  Ul  a  a  A.  291,  190  Fed.  469. 

Messrs.  Thomas  M.  Kennerly  and  Cliarlfla 
T.  Butler  for  petitioners. 

Mr.  Henry  F.  Ring  for  respondenta. 

Februaiy  2,  1914.    Denied. 


Houston  On.  Company  or  Tbzab  et  aU 

Petitionera,    y.    Cabolinb    C.    Midoubb* 

wobth  et  aL    [No.  844.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  Statea  Circuit  Court  of  Appeala 
for  the  Plfth  Circuit. 

See  same  case  below,  119  a  a  A.  665,  201 
Fad.  1020. 

Messrs.  Thomaa  M.  Kennerly  and  Charlaa 
T.  Butler  for  petitioners. 

Mr.  Thomas  N.  Hill  for  respondents. 

February  2, 1914.    Denied. 


AifKA    Hawlet,    Plaintiff    in    Error,    v« 

JoBiPH    W.    WaIkeb,    Constable,    eta. 

[No.  217.] 

In  Error  to  tha  Supreme  Court  of  tha 
State  of  Ohio. 

See  same  eaae  bebw  in  Ohio  court  of  eom- 
mon  pleas,  22  Ohio  S.  &  C.  P.  Dec  89. 

Mr.  J.  M.  Sheets  for  plaintiff  in  error. 

Messrs.  Clarence  D.  Laylln  and  Louis  D. 
Brandeis  for  defendant  in  error. 

February  24,  1914.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  authority 
of  Muller  t.  Oregon,  208  U.  S.  412,  62  L.  ed. 
551,  28  Sup.  Ct.  Rep.  324,  13  Ann.  Caa.  957; 
Lindsley  ▼.  Natural  Carbonic  Gaa  Co.  220 
U.  S.  61,  78,  79,  66  L.  ed.  369,  377,  878,  31 
Sup.  Ct  Rep.  337,  Ann.  Cas.  19120,  160. 
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B.  I.  Dn  Pont  dc  Nkmoitbs  Powdsb  Goic- 
PAjrr,    Petitioner,    ▼.    Thk    Ste^lmship 
"Charlton  Hall,"  etc.    [No.  790.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit    Court   of   Appeals 

for  the  Second  Circuit. 
See  same  case  below,  125  C.  C.  A.  116,  207 

Fed.  343. 

Mr.  Howard  S.  Harrington  for  petitioner. 
Mr.  Charles  C.  Burlingham  for  respond* 

ent. 

February  24,  1914.     Denied. 


THOiffAS  S.  NowELL  et  al.,  Petitioners,  ▼. 

InTEBNATIONAL    TBU8T    GOMPANT    Ct    ftL 

[No.  881.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

•  See  same  case  below,  121  a  CL  A.  409,  203 
Fed.  385. 

Messrs.  John  P.  Hartman  and  George  M, 
Kowell  for  petitioners. 

Messrs.  L.  P.  Shackleford,  A.  B.  Browne, 
Alez.  Britton,  and  Evans  Browne  for  re- 
spondents. 

February  24,  1914.     Denied. 


6t.  Paul  Cett  Railway  Compant,  Plaintiff 
in  Error,  t.  Statb  of  Minnesota  ex  bel. 
CiTT  OF  St.  Paul.     [No.  277.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Minnesota. 

Mr.  N.  M.  Thygeson  for  plaintiff  in  er* 

ror. 
No  counsel  appeared  for  defendant  in  er* 

ror. 
February  24,  1914.    Dismissed  with  costs, 

on  motion  of  counsel  for  plaintiff  in  error 


Majestio  Theateb  Company  et  aJ.,  Plain- 
tiffs in  Error,  ▼.  City  of  Cedab  Rapids 
et  al.     [No.  312.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Iowa. 

Mr.  James  H.  Trewin  for  plaintiffs   in 

€rror. 

No  counsel  appeared  for  defendants  in 

error. 

February  24,  1914.    Dismissed  with  costs, 

on  motion  of  eounasl  for  tha  plaintiff  in 

error. 


Adams  Ezpbess  Company,  Plaintiff  in  Er- 
ror,  ▼.   Annis   p.   Mellichamp.      [No. 
371.] 
In  Error  to  the  Court  of  Appeals  of  tha 

State  of  Georgia. 
Mr.   Robert   C.   Alston   for   plaintiff  in 

error. 
No   counsel  appeared   for  defendant   In 

error. 

February  24,  1914.    Dismissed  with  eosts, 

on  motion  of  counsel  for  the  plaintiff  ia 

error. 


Helens  Mabequa,  Appellant^  t.  Samuel 
W.  Backus,  Commissioner  of  Immigra- 
tion, etc.    [No.  388.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  Northern  District  of 

California. 
Mr.  Corry  M.  Stadden  for  appellant. 
No  counsel  appeared  for  appellee. 
February  24,  1914.    Dismissed  with  eosts^ 

on  motion   of   counsel  for  tha  appeUaati 

and  mandate  granted. 


Clarence  B.  Wood,  Plaintiff  in  Error,  t. 

United  States.     [No.  800.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit. 

Mr.  G.  A.  Hanson  for  plaintiff  in  error. 

The  Attorney  General  for  defendant  ta 
error. 

February  24,  1914.  Dismissed,  purtuaal 
to  the  Tenth  Rule. 


Beaumont  Rice  Mills,  a  Copartnership, 

etc.,  et  al..  Plaintiffs  in  Error,  t.  Pobt 

Abthub  Rice  Milling  Company.     [No. 

504.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Texas. 

See  same  case  below,  first  opinion,  106  Tex. 
514,  143  S.  W.  926;  second  opinion,  105 
Tex.  514,  148  S.  W.  283 ;  third  opinion,  105 
Tex.  514,  150  S.  W.  884;  fourth  opinion, 
106  Tex.  514,  152  S.  W.  629. 

Messrs.  A.  D.  Lipscomb  and  Hannis  Tay- 
lor for  plaintiffs  in  error. 

Mr.  T.  N.  Hill  for  defendants  in  error. 

February  26,  1914.  Dismissed  with  costs, 
on  motion  of  counsel  for  tha  plaintiflb  ta 
error. 


1013. 

(233  U.  8.  273) 

WILLIAM  S.  TEVIS,  William  H.  McKitt- . 
rick,    the   Pacific    Surety   Company,    and 
the    United    Surety    Company,    Pfffg.    in 
Err., 


TEVIS  ▼.  RYAN. 
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V. 

JEPP  PvYAX,  Thomas  C.  Ryan,  and  E.  B. 

Ryan. 

COBPORATIONS    (|  119*)— CONTRACT&-CON- 
8TBI7CTION— STOCKHOLDEBS'     AOBEEMKNT. 

1.  A  personal  responsibility  on  the  part 
of  the  minority  stockholders,  in  case  the 
project  for  rehabilitating  the  corporation 
then  in  financial  straits  should  not  succeed 
in  two  years,  to  see  to  it  that  the  majority 
stockholders  should  be  reinvested  with  the 
same  proportionate  interest  in  the  corporate 
stock  that  they  had  previously  held,  was  im- 
ported by  an  agreement  between  all  the 
stockholders  whereby,  in  consideration  of 
a  readjustment  of  the  capital  stock,  involv- 
ing the  placing  of  a  substantial  part  of  such 
stock  in  the  corporate  treasury,  to  be  sold 
by  such  minority  stockholders  for  the  bene- 
fit of  the  corporation  at  a  price  to  be  fixed 
by  the  directors,  the  said  majority  stock- 
holders were  to  surrender  both  their  stock 
control  and  their  control  of  the  directorate 
to  such  minority  stockholders,  who  were  to 
have  two  years"  in  which  to  comply  with 
all  the  requirements  of  the  contract,  and  in 
ease  of  default  the  interest  of  the  said  ma- 
jority stockholders  was  to  "reinvest  in  them 
m  the  same  proportion  and  ratio  as  they 
held  and  were  possessed  of  at  the  signing 
of  this  agreement." 

[Bd.  Note.— For  other  csBes,  see  Corporations, 
<5ent.  Dig.  ({  499-508;  Dec.  Dig.  I  119  ;•  Con- 
tracts, Cent  Dig.  |  894.] 

BviDBNCB  (I  434*)— Pabol  to  Vabt  Con- 

TBACT  —  AD1IIB8IBIUTT     UnDKB     PLSAO- 
INOS. 

2.  Parol  evidence  of  previous  promises  by 
one  of  the  defendants  inconsistent  with  the 
terms  of  the  written  contract  in  suit  are  ad- 
missible where  the  pleadings  upon  which  the 
parties  went  to  trial  relied  not  only  upon 
the  contract,  but  also  upon  alleged  fraudu- 
lent conduct  beginning  with  representations 
of  the  means  and  property  or  the  defend- 
ants, on  the  strengtn  of  which  the  plaintiffs 
entered  into  the  written  agreement,  followed 
by  alleged  fraudulent  use  of  the  control  of 
the  property  turned  over  to  the  defendants 
in  pursuance  of  the  terms  of  such  agree- 
ment. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  2005-2020;    Dec.  Dig.  9  434.*] 

Tbial  (I  53*)— Admission  of  Evidence— 
Rulings  Cobrect  When  Made. 

3.  Rulings  that  certain  evidence  was  ad- 
missible, which  were  correct  wh^'n  made,  be- 
cause relevant  to  an  issue  of  fraud  raised 
by  the  plead incrs.  <fo  not  become  erroneous 
when  the  allegations  of  fraud  are  afterwards 
abandoned,  or  are  held  by  the  trial  court 
not  to  be  sufficiently  supported. 

[Ed.  Note.— For  other  cases,  see  Trial,  G«nt. 
Dig.  19  124.  129 ;    Dec.  Dig.  9  53.»] 

CORPOBATIONS    (§    121*)— SALB   OF   StOOK— 

Relevancy— Fraud. 

4.  Evidence  that  stockholders  who  had 
surrendered  their  control  of  the  corporate 
stock  and  directorate  to  certain  minority 
stockholders  in  order  to  rehabilitate  the 
eompany,  reserving  the  ri^ht  to  resume  con- 


trol if  the  project  should  fail,  were  not  given 
timely  information  of  important  suits 
against  the  corporation,  is  relevant  to  the 
question  of  fraud  alleged  to  consist  in 
fraudulent  representations  by  such  minority 
stockholders,  on  ths  strength  of  which  the 
contract  for  surrender  of  control  was  en- 
tered into,  followed  by  alleged  fraudulent 
use  of  such  control. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  (9  608.  £04;    Deo>  Dig.  9  m.*] 

Notice  (§  3*)  — Imputbd  Notiob  — Joint 
Contractors. 

5.  Notice  to  either  one  of  two  joint  con- 
tractors is  notice  to  both. 

T^P^m  Ji?^-"^^^  ^^^^  <*"«^  •«•  NoUce,  Dec. 
*Ji8«  9  ••  J 

Corporations  (§  121*)— Sale  of  Stock- 
Demand  FOB  PeBFORUANCE. 

6.  An  oral  demand  for  reinvestment,  mads 
by  majority  stockholders  who  had  surren- 
dered their  control  of  the  corporate  stock 
and  directorate  to  the  minority  stockholders 
in  order  to  rehabilitate  the  company,  reserv- 
ing the  right  to  resume  control  in  case  the 
project  should  fail,  is  sufficient  if  it  is 
specific  enough  fairly  to  warn  such  minority 
stockholders  that  they  are  called  upon  to 
porform  their  engagement  under  the  rein- 
vestment clause  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  99  503.  504;    Dec  Dig.  9  121.*] 

Appeal  and    Error   tt   231*)— Question 
Not  Raised  Below^Svidence. 

7.  A  party  cannot  complain  of  the  admis- 
sion in  evidence  of  a  paper  introduced  to 
show  a  demand,  and  admissible  for  that 
purpose  (in  the  absence  of  objections  based 
upon  the  time  of  its  delivery),  where  his 
only  objection  at  the  trial  was  that  the 
paper  contained  matters  irrelevant  to  the 
demand,  since  his  proper  course  was  to  re- 
quest an  instruction  limiting  the  e^ect  that 
should  be  given  to  the  paper  by  the  jury, 
or,  if  intending  to  insist  that  it  came  too 
late  to  constitute  a  proper  demand,  then  to 
exclude  the  paper  from  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  91  1299.  1362 ;    Dec.  Dig.  9  231.*] 

Courts  (§  387*)— Error  to  Territorial 
Supreme   Court— Following  Decision 

liELOW. 

8.  'J  he  Federal  Supreme  Court  will  not 
liglitly  disturb  on  writ  of  error  the  decision 
of  a  territorial  supreme  court,  turning  large- 
ly upon  the  local  practice. 

CEd.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  99  1032-1037;  Dec.  Dig.  9  887.«] 

[No.  189.] 

Argued  January  23  and  26,  1914.    Decided 

April  6,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  affirmed,  upon  condition  of  the 
remittitur  of  a  part  of  the  damages  recov- 
ered, a  judgment  of  the  District  Court  of 
Maricopa  County  in  that  territory,  in  favor 
of  plaintiff  in  an  action  on  a  contract.  Af- 
firmed. 

See  same  case  below,  13  Ariz.  120,  108 
Pac.  461,  on  rehearing,  13  Ariz.  282,  114 
Pac  657. 


•For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
.?4  S.  C— 31 
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g  statement  by  Mr.  Justice  Pitney: 
•  *Thi8  action  was  brought  by  defendants 
in  error  against  Tevis  and  McKittrick,  two 
of  the  plaintiffs  in  error,  in  a  district  court 
of  one  of  the  counties  of  the  then  territory 
of  Arizona.  The  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  plaintiffs  below 
for  $132,000.  On  appeal,  the  supreme  court 
of  the  territory  held  that  because  of  error 
affecting  the  amount  of  the  damages,  $64,- 
664.63  of  the  verdict  ought  to  bo  remitted, 
and  that  upon  the  filing  of  a  remittitur 
judgment  should  be  entered  in  favor  of  plain- 
tiffs below  for  the  remaining  sum  of  $67,- 
435.37.  13  Ariz.  120,  108  Pac.  461.  Both 
parties  filed  petitions  for  a  rehearing,  with 
the  result  that  the  court  adhered  to  its 
former  view.  13  Ariz.  282,  114  Pac.  657. 
Plaintiffs  having  filed  the  remittitur,  judg- 
ment was  entered  in  their  favor  for  the  last- 
mentioned  sum,  and  the  present  writ  of  er- 
ror was  sued  out. 

The  controversy  arises  out  of  the  follow- 
ing transactions.  In  the  year  1902  plain- 
tiffs and  defendants  were  stockholders  in  an 
Arizona  corporation  known  as  the  Turquoise 
Copper  Mining  &  Smelting  Company,  which 
owned  mining  properties  in  Cochise  county, 
Arizona.  The  stock  consisted  of  100,000 
S  shares,  of  the  par  value  of  $10  each,  of  which 
?  the  Ryans  together  owned  four  *  sevenths 
and  Tevia  and  McKittrick  owned  three 
sevenths.  The  Ryans  were  in  control  of 
the  board  of  directors.  About  $160,000  had 
been  expended  towards  the  development  of 
the  mines,  and  this  had  been  contributed 
by  the  respective  parties  in  proportion  to 
their  holdings  of  stock,  plaintiffs  having 
contributed  about  $90,000,  defendants  about 
$70,000.  One  Bryant  had  secured  a  judg- 
ment and  levied  execution  upon  the  prop- 
erty of  the  company,  under  which  the  mines 
had  been  sold  on  July  30,  1902,  to  one  Mc- 
Pherson,  subject  to  redemption  on  or  before 
January  31,  1903.  In  this  situation  of  af- 
fairs plaintiffs  met  the  defendant  McKitt- 
rick in  Wilcox,  Arizona,  on  November  29, 
1902,  and,  after  some  negotiation,  a  writ- 
ten contract  was  drawn  up  and  by  them 
signed.  Defendant  Tevis  was  not  present 
at  this  meeting,  and  the  agreement  was  made 
co^itingent  upon  his  signing,  as  he  did  a  few 
days  later.     It  reads  as  follows: 

"This  agreement,  made  and  entered  into 
this  29th  day  of  November,  1902,  by  and 
between  W.  S.  Tevis  and  W.  H.  McKittrick 
of  Bakersfield,  California,  parties  of  the 
first  part,  and  Jepp  Ryan,  T.  C.  Ryan,  and 
E.  B.  Ryan,  of  Leavenworth,  Kansas,  par- 
ties of  the  second  part, 

"Witnesseth,  That,  whereas,  the  parties 
above  mentioned  represent  all  the  stock  in 


isting  under  the  laws  of  the  territory  of 
Arizona,  and  doing  business  in  Cochise  coun- 
ty, Arizona,  and 

"Whereas,  the  parties  of  the  first  part 
now  own  and  control  three  sevenths  of  the 
capital  stock  of  the  said  corporation,  and 
the  parties  of  the  second  part  four  seventh! 
of  the  capital  stock  thereof;  and 

"Whereas,  the  parties  of  the  first  part 
are  desirous  of  securing  the  controlling  in- 
terest of  the  said  capital  stock  of  the  said 
corporation,  and  thereby  obtain  the  full 
management  of  the  affairs  of  the  said  cor- 
poration;  ^ 

"Now,  therefore,  in  consideration  of,  thai|j 
the  capital* stock  of  the  said  corporation* 
shall  be  changed  from  its  original  capitali< 
zation  to  one  million  shares  of  the  par  value 
of  one  dollar  each  share,  and  that  240,000 
of  said  shares  of  said  capital  stock  shall  be 
placed  in  the  treasury  of  the  said  company, 
to  be  sold  in  whole  or  in  part  by  the  said 
parties  of  the  first  part,  at  such  price  or 
prices  as  the  board  of  directors  of  said 
corporation  may  deem  advisable,  and  the 
moneys  received  from  such  sale  or  sales 
shall  be  used  as  follows:  First,  to  pay  off 
and  liquidate  a  certain  judgment  held  by 
T.  B.  Mcpherson,  of  Omaha,  Nebraska,  or 
his  assigns,  against  the  said  corporation, 
in  the  amount  of  about  $25,532.47  dollars. 
Second,  to  use  the  next  $20,000  received 
from  the  sale  of  said  stock  to  develop  the 
claims  now  owned  and  controlled  by  this 
company;  the  parties  of  the  second  part 
hereby  agree  to  and  with  the  parties  of  the 
first  part,  that  the  officers  in  the  said  cor- 
poration now  representing  the  Interest  of 
the  parties  of  the  second  part  shall  resign 
from  said  office  or  offices,  and  allow  the 
parties  of  the  first  part  to  appoint  or  elect 
such  officers  in  their  place  and  stead  as  they 
may  desire,  said  second  parties  agree  to 
give  the  parties  of  the  first  part  as  their 
interest  in  the  said  company,  a  total  of  280,- 
500  shares  of  the  capital  stock  thereof,  and 
the  parties  of  the  second  part  shall  receive 
as  tiieir  portion  279,500  shares  of  capital 
stock  of  the  said  company.  That  the  re- 
maining 200,000  shares  shall  be  divided  be- 
tween the  parties  hereto  in  the  proportion 
of  101,000  shares  to  the  first  parties,  and 
99,000  shares  to  the  parties  of  the  second 
part;  said  200,000  shares  shall  be  issued 
to  W.  H.  McKittrick,  as  trustee  for  the 
parties  hereto.  All  of  the  parties  hereto 
agree  to  use  their  best  endeavors  to  sell  as 
much  of  the  said  last-mentioned  shares  as 
possible,  at  not  less  than  par  value,  and 
the  proceeds  of  any  of  such  sales  of  said 
block  of  stock  shall  be  divided  pro  rata 
among  the  parties  hereto,  until  they  have 


the  Turquoise  Copper  Mining  k  Smelting  |  been  fully  reimbursed  for  the  money  they 
Company,  a  eorporation  organlied  and  ex- 1  now   have   expended    upon    this    property, 


I* 

•  amounting  to  about  $160,000,  when  tlie  re- 
maining shares  shall  be  divided  equally 
among  them,  according  to  their  respective 
interests,  in  the  ratio  aforesaid. 

"It  is  further  understood  and  agreed  be- 
tween the  parties  hereto  that  they  shall  not 
be  allowed  to  sell  any  of  their  individual 
holdings  of  stock  in  this  company  until 
the  block  of  200,000  held  in  trust  for  all 
shall  have  been  sold  or  apportioned,  as  above 
set  forth.  The  parties  of  the  second  part 
shall  not  be  liable  for  any  expense  con- 
nected with  the  operation  of  this  company, 
excepting  the  expense  of  selling  the  stock 
held  in  trust  for  the  parties  hereto.  The 
parties  of  the  first  part  shall  have  a  term 
of  two  years  in  which  to  comply  with  all 
the  requirements  of  this  contract.  Should 
they  fail  or  refuse  to  comply  with  all  the 
agreements  and  stipulations  herein  men- 
tioned within  the  period  aforesaid,  then 
thia  agreement  shall  become  null  and  void 
«nd  of  no  effect,  otherwise  to  remain  in  full 
force  and  effect.  Should  this  contract  be 
annulled  by  any  failure  of  the  parties  of 
the  first  part  to  do  any  and  all  things 
herein  required  of  them,  then  the  interest 
of  the  second  parties  shall  reinvest  in  them 
in  the  same  proportion  and  ratio  as  they 
held  and  were  possessed  of  at  the  signing  of 
this  agreement. 

"It  is  further  understood  and  agreed  by 
And  between  the  parties  hereto  that  W.  S. 
Tevis,  not  being  present  upon  the  signing 
hereof,  that  ten  days'  time  be  allowed  him 
in  which  to  sign  and  ratify  the  same. 
Should  he  fail  or  refuse  to  do  so  within  the 
period  above  mentioned,  then  this  instru- 
ment shall  be  null  and  void  in  respect  to 
«11  parties  hereto.  All  erasures  and  changes 
«nd  interlineations  were  made  prior  to  the 
signing  of  this  instrument. 

'liVitness  our  hands,  the  day  and  year 
first  above  mentioned." 

In  accordance  with  the  agreement,  a  re- 
organization of  the  company  was  effected, 
the  Ryans  resigned  as  directors,  control 
S  of  the  directorate  passed  to  Tevis  and  Mc- 
^  Kittrick,«and  the  capital  stock  was  changed 
so  as  to  consist  of  1,000.000  shares,  of  the 
par  value  of  $1  each,  which  were  allotted 
as  prescribed  by  the  contract,  viz.: 
To  Tevis  and  McKittrick..    280,500  shares 

To  the  Ryans 270,500      " 

To  McKittrick  as  trustee..    200,000      " 
Treasury  stock 240,000 
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Total    1,000,000      " 

The  mines  of  the  company  were  redeemed 
from  the  sheriff's  sale  with  $30,000  loaned 
for  the  purpose  by  Tevis  upon  the  com- 
pany's note.  This  note,  with  others  given 
by  the  company  for  the  interest  upon  it, 
was  transferred  by  Tevis  to  the  Western 


I  Company  of  California^  a  eorporation  ecm- 
troUed  by  him. 

The  reorganized  Turquoise  Company  did 
not  prosper.  Defendants  sold  32,000  shares 
of  the  treasury  stock  at  25c.  per  sh&re,  net- 
ting $8,000,  and  the  remaining  208,000  shares 
at  f  c.  per  share,  netting  $1,560.  This  money 
was  spent  in  operating  the  mines  and  in 
paying  for  a  diamond  drill,  for  patents,  and 
for  attorneys'  fees.  In  May,  1005,  the  West- 
ern Company  secured  judgment  against  the 
company  in  a  California  court  for  the 
amount  of  the  notes  and  interest,  aggre- 
gating $44,078.05,  and  an  action  was 
brought  on  this  judgment  in  Cochise  county, 
Arizona,  resulting  on  July  20,  1005,  in  a 
judgment  for  $44,549.43.  On  this  same  day 
McKittrick  secured  judgment  against  the 
company  for  $9,975  for  services  as  general 
manager  from  May,  1903,  to  Jane,  1905. 
The  following  day  (July  21,  1905)  execu- 
tion was  levied  against  the  mining  prop- 
erties  to  satisfy  the  judgments  of  McKitt- 
rick and  the  Western  Company;  and  on  July 
11, 1906,  the  property  was  sold  by  the  sheriff 
to  that  company.  A  few  days  later  defend- 
ants, with  others,  organized  the  Tejon  Min- 
ing Company  under  the  laws  of  Arizona,^ 
and  two  years  afterwards  the  Western  Com-^ 
pany  conveyed  the  mining*  properties  for-  • 
merly  of  the  Turquoise  Company  to  the 
Tejon  Company. 

The  present  action  was  commenced  No- 
vember 30,  1900,  and,  after  repeated  modi- 
fications of  the  pleadings,  came  on  for  trial 
upon  a  complaint  which,  besides  setting  up 
the  above  facts,  averred  that  after  two  years 
from  the  20th  day  of  November,  1902,  had 
elapsed,  and  after  plaintiffs  were  informed 
that  defendants  had  failed  to  sell  the  240,- 
000  shares  of  the  Turquoise  Company  for 
sufficient  funds  to  pay  the  money  advanced 
by  them  to  redeem  the  property  of  the  com- 
pany from  the  sheriff's  sale,  and  before  the 
action  of  the  Western  Company  against  the 
Turquoise  Company  was  commenced  in  the 
California  court,  to  wit,  on  February  15, 
1905,  plaintiffs  informed  defendants  that 
they  desired  to  be  reinvested  with  their 
interest  in  the  property  of  the  Turnuoise 
Company,  and  to  be  restored  to  their  in- 
terest therein  the  same  as  before  November 
29,  1902,  and  informed  defendants  that  they 
were  then  ready,  able,  and  willing  to  pay 
defendants  four  sevenths  of  the  sura  of 
$25,262.60  paid  to  redeem  the  property 
from  the  sale  of  July  31,  1902;  and  that 
defendants  ignored  said  request.  There  were 
allegations  of  fraudulent  conduct,  in  sup- 
port of  which  certain  evidence  was  intro- 
duced, but  these  allegations  seem  to  have 
been  abandoned;  at  least  the  trial  judge 
submitted  the  case  to  the  jury  solely  upon 
the  ground  of  a  breach  of  the  contract. 
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Messrs.  Edward  H.  Thomas,  A.  B. 
Browne,  Alexanda  Britton,  Evans  Browne, 
Ben  Goodrich,  and  A.  C.  Baker  for  plain- 
tiffs in  error. 

Mr.  Engene  S.  Ives  for  defendants  in 
error. 

Mr.  Justice  Pitney  delivered  the  opinion 
P  of  the  court: 
g     The  trial  judge  in  submitting  the  case  to 

•  the  jury  adopted  the  following  construction 
of  the  contract  of  November  29,  1902 :  That 
it  provided  for  a  general  scheme  to  be  car- 
ried out  within  the  period  of  two  years  ] 
that  control  of  the  Turquoise  Company  was 
to  be  given  to  defendants  McKittrick  and 
Tevis,  and  with  a  board  of  directors  of  their 
own  choosing  thev  were  to  carry  on  the 
business  of  the  company,  and  within  two 
years  were  to  carry  out  the  plan  for  the 
rehabilitation  of  the  company  according  to 
the  stipulations  of  the  agreement;  that  they 
did  not  guarantee  successful  results,  but 
were  simply  to  use  their  best  endeavors  to 
carry  out  the  plan;  that  if  there  was  a 
failure  on  their  part  to  do  the  things  con- 
templated within  the  two  years,  this  of 
itself  did  not  raise  any  legal  obligation  on 
their  part  to  the  plaintiffs;  but  that  if,  at 
the  end  of  the  two  years,  the  scheme  con- 
templated by  the  contract  had  not  been  ac- 
complished, then  defendants  agreed  to  rein- 
vest plaintiffs  with  the  interest  they  bad  at 
the  time  of  entering  into  the  contract,  pro- 
vided plaintiffs  demanded  that  reinvestment. 
The  jury  were  instructed  that  they  should 
first  determine  whether,  at  the  expiration  of 
the  two  years  specified  in  the  contract,  the 
situation  was  such  that  defendants  were 
obligated  to  reinvest  plaintiffs  with  the  four- 
sevenths  interest  in  the  company  that  they 
formerly  held.  That  if  so,  the  next  ques- 
tion was  whether  plaintiffs  ever  demanded 
that  they  should  be  so  reinvested;  for  if 
there  was  no  demand,  there  was  no  liability 
on  the  part  of  defendants ;  but  that  if  plain- 
tiffs did  make  such  demand  within  a  reason- 
able time  after  the  expiration  of  the  two 
years,  it  was  the  duty  of  defendants  to  com- 
ply with  it;  that  certain  evidence  intro- 
duced to  show  a  written  demand  made  at  a 
time  in  the  summer  of  1906  should  be  re- 
jected because  such  demand,  if  made,  came 
too  late;  but  that  if  the  jury  should  find 
[as,  in  fact,  certain  other  evidence  tended 

^to  show]  that  a  demand  was  made  on  de- 
JJfendants  by  plaintiffs  a  few  months  foUow- 

•  ing  the  expiration  of  the* two  years,  and  in 
the  early  part  of  1906,  that  was  a  reason- 
able time  in  which  to  make  the  demand. 
The  further  instruction  was  that  if  there 
was  a  breach  of  the  agreement  by  defend- 
ants in  failing  to  reinvest  plaintiffs  as 
they  ought  to  have  done,  the  next  question 
was  the  amount  of  the  damages;  and  as  to 


this,  that  what  defendants  agreed  to  do  was 
to  put  plaintiffs  back  as  nearly  as  nrighi 
be  in  the  situation  th^  were  in  when  tho 
contract  was  made;  that  at  that  time  the 
property  was  about  to  be  foreclosed,  and 
subsequently  money  was  raised  to  redeem 
it  from  the  judgment,  and  the  money  thus 
used  became  a  debt  against  the  company, 
and  this  should  be  considered  by  the  jury, 
because  plaintiffs  ought  not  to  be  put  back 
in  possession  of  their  interest  in  the  prop- 
erty free  and  clear  of  any  such  encumbrance 
as  stood  upon  it  when  the  contract  was 
made.  "So,  if  you  should  come  to  this  ques- 
tion of  damages  at  all,  you  should  ascer- 
tain the  damages  in  this  way:  You  should 
ascertain  the  value  of  this  mining  property, 
—this  property  that  was  owned  by  the  Tur- 
faoise  Copper  Mining  &  Smelting  Company 
— at  the  time  the  demand  of  the  Ryans  to 
be  reinvested  was  made,  if  any  such  demand 
was  made  at  all, — ascertain  first  the  value 
of  that  property.  Then  deduct  from  that 
value  the  amount  of  this  claim  of  the  West- 
ern Company  which  loaned  this  money,  with 
interest,  which  at  that  time  amounted  to 
at  least  $39,000.  Then  take  that  balance^ 
if  there  is  any,— the  value  of  the  property, 
from  which  deduct  the  $39,000,  and  if  there 
is  any  balance  left,— that  belongs  to  the  plain- 
tiffs and  defendants  in  the  proportion  that 
they  owned  the  property, — ^that  is,  the  Ryans 
four  sevenths  and  Tevis  and  McKittrick 
three  sevenths.  So  the  Ryans  would  be  en- 
titled to  four  sevenths  of  the  balance  after 
you  deduct  from  the  value  of  the  property 
the  amount  of  this  Western  Company's 
claim, — this  $39,000.  And  of  course  it  fol- 
lows that  if  the  value  of  the  property  was 
not  so  much  as  $39,000,  they  would  not  be^^ 
entitled  to  anything."  ^ 

•There  were  no  requests  for  particular  in-* 
structiona,  and  no  specific  objection  to  the 
instructions  as  given. 

In  the  supreme  court  of  the  territory  the 
principal  question  raised  was  as  to  the  cor- 
rectness of  the  instruction  respecting  the 
measure  of  damages.  In  passing  upon  this, 
the  appellate  court  interpreted  the  con- 
tract as  binding  defendants  (in  the  event  of 
the  failure  of  the  scheme,  and  a  demand 
made  for  reinvestment)  to  turn  over  to 
plaintiffs,  not  a  four-sevenths  interest  in  the 
mining  property,  but  a  four-sevenths  interest 
in  the  capital  stock  of  the  company.  At  the 
same  time  it  was  held  that  the  trial  court, 
in  apparently  adopting  as  a  measure  of  dam- 
ages the  four-sevenths  interest  in  the  prop- 
erty of  the  corporation,  did  not  actually 
construe  the  reinvesting  clause  to  extend  to 
the  property  or  the  mines  of  the  corpora- 
tion,  but  that  the  instruction  was  tanta* 
mount  to  an  instruction  that  plaintiffs  wero 
entitled  to  the  value  of  four  sevenths  of  tho 
capital  stock,  which  was  the  equivalent  ol, 
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and  was  to  be  ascertaioed  by  determining 
from  the  evidence  the  value  of,  four  sev- 
enths of  the  net  assets  of  the  corporation. 
And  the  appellate  court  held,  as  to  this, 
that  the  result  was  right,  and  hence  the 
judgment  ought  not  to  be  reversed,  though 
the  instruction  as  given  might  be  open  to 
criticism  as  to  its  form,  and  even  though  the 
jury  might  have  based  their  verdict  upon  an 
incorrect  theory. 

But  it  was  held  that  the  measure  of  dam- 
ages as  applied  by  the  trial  court  was  erro- 
neous in  failing  to  deduct  from  the  valua- 
tion of  the  four  sevenths  a  proper  allow- 
ance for  the  279,500  shares  of  stock  of  the 
Turquoise  Company  that  had  been  retained 
by  the  Ryans  under  the  terms  of  the  con- 
tract, and  were  still  owned  by  them. 

The  court  overruled  certain  minor  con- 
tentions on  the  one  side  and  on  the  other, 
and,  finding  that  the  proximate  damage  re- 
sulting from  the  breach  of  the  contract  was 
e:the  loss  of  the  value  of  the  stock  that  was 
JJ  agreed  to  be  returned,  and  that  the  loss  of 
•  the  value  of  the  279,600  shares* retained 
(attributed,  as  it  was,  to  subsequent  mis- 
management of  the  company  by  Tevis  and 
McKittrick)  was  only  a  remote  and  indirect 
consequence,  and  not  such  as  was  in  con- 
templation at  the  time  of  the  making  of 
the  contract  as  a  probable  result  of  such 
breach,  held  that  there  was  error  (and  error 
only)  in  including  in  the  allowance  of  dam- 
ages the  loss  of  the  value  of  the  retained 
shares.  The  court  further  found  that  the 
evidence  and  the  verdict  of  the  jury  afforded 
a  basis  for  computing  the  correct  sum  to  be 
awarded,  in  that  the  jury  by  its  verdict 
found  in  effect  that  the  value  of  the  entire 
capital  stock  of  1,000,000  shares  of  the  Tur- 
quoise Company  at  the  time  of  the  breach 
of  the  contract  was  $231,000  (four  sevenths 
of  this  sum  being  $132,000,  the  amount  of 
the  verdict).  Talcing  four  sevenths  of  the 
entire  number  of  shares  (or  571,428  shares) 
and  deducting  the  279,500  shares  retained 
by  the  plaintiffs,  there  remained  291,928 
shares,  which,  computed  upon  the  basis  af- 
forded by  the  verdict  of  the  jury,  yielded 
$67,435.37  as  the  proper  amount  of  the  re- 
covery. And  under  the  provisions  of  ^  1588 
of  the  Revised  Statutes  of  1901  and  the 
practice  approved  in  Kennon  v.  Qilmer,  131 
U.  S.  22,  29,  33  L.  ed.  110,  113,  9  Sup.  Ct 
Rep.  696,  plaintiffs  were  put  to  their  elec- 
tion to  either  remit  the  excess  beyond  that 
amount  or  submit  to  a  new  trial,  with  the 
result  mentioned  in  the  prefatory  statement. 
It  is  now  contended  by  plaintiffs  in  error 
that  the  interpretation  of  the  contract  adopt- 
ed by  the  trial  court,  and  followed  by  the 
appellate  court,  respecting  the  question  of 
liability,  is  unwarranted  by  anything  in  the 
language  of  the  instrument.    It  is  said  that 


Tevia  and  McKittrick  did  not  agree,  as  the 
trial  eourt  held  they  did,  that  they  person- 
ally would  use  their  best  endeavors  to  do  the 
things  that  were  in  contemplation.  It  is 
said  that  the  directors  of  the  corporation 
were  to  fix  the  price  of  the  treasury  stock, 
and  to  use  the  money  derived  from  its  sale 
in  the  manner  indicated;  that  Tevis  andS 
McKittrick  were  to  be  merely* the  agents? 
of  the  board  of  directors  (if  that  board 
should  so  determine),  without  authority  to 
fix  the  price  of  the  stock,  pay  the  judgment, 
or  use  the  money  to  develop  claims,  or  in 
any  other  way  for  the  company's  benefit; 
that  if  the  directors  should  fail  to  give  such 
authority,  Tevis  and  McKittrick  could  do 
nothing;  that  they  did  not  covenant  or 
agree  that  the  stock  would  sell  for  any  par- 
ticular price,  much  less  that  it  would  sell 
for  $20,000  more  than  the  amount  of  the 
judgment;  that  the  terms  of  the  agreement 
show  merely  the  expectations  of  the  parties, 
which,  as  the  event  befell,  were  not  realized, 
and  that  the  agreement  and  all  its  stipula- 
tions were  conditional  upon  the  sale  of  the 
stock  for  a  sufficient  price  to  meet  the  pur- 
poses indicated.  The  insistence  is  that  the 
Ryans  simply  sold  and  transferred  a  eon- 
trolling  interest  in  the  stock  in  considera- 
tion of  a  future  authority  to  sell  the  treas- 
ury stock  for  a  price  in  nowise  fixed,  and 
that  there  was  no  agreement  that  Tevis  and 
McKittrick  were  to  contribute  or  pay  any* 
thing  to  the  company;  that,  as  between  the 
corporation  and  the  shareholders,  the  240,- 
000  shares  of  treasury  stock  were  contrib- 
uted outright  to  the  corporation,  which, 
by  the  terms  of  the  agreement,  had  the  right 
to  sell  it;  and  that  Tevis  and  McKittrick 
did  not  undertake  to  bind  the  company  to 
return  or  pay  for  this  stock. 

The  gist  of  the  argument  seems  to  be  that 
Tevis  and  McKittrick  incurred  no  personal 
liability  except  possibly  to  see  to  it  that  the 
capital  stock  of  the  company  was  changed 
from  its  original  capitalization  (100,000 
shares,  of  the  par  value  of  $10  each)  to 
1,000,000  shares,  of  the  par  value  of  $1 
each,  that  260,000  of  the  new  shares  were 
placed  in  the  treasury  of  the  company,  and 
that  the  board  of  directors  of  the  corpora- 
tion fixed  a  price  for  the  sale  of  these  shares. 

The  agreement  shows  on  its  face  that  it 
was  not  prepared  by  a  skilled  person,  and 
it  requires  construction.     But  we  think  itS 
was  binding  upon  defendants,  at  least  to*t1Ke  • 
extent  that  the  decision  of  the  territorial 
supreme  court  gave  effect  to  it. 

The  argument  for  plaintiffs  in  error  at- 
tributes too  little  force  to  what  is  referred 
to  as  the  "reinvestment  clauso,"  viz.:  'The 
parties  of  the  first  part  shall  have  a  term  of 
two  years  in  which  to  comply  with  all  the 
requirements  of  this  contract.    Should  they 
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fail  or  ref ufle  to  comply  with  all  tbt  agree- 
ments and  stipulationa  herein  mentioned 
within  the  period  aloreeaid,  then  this  agree- 
ment shall  become  null  and  void  and  of  no 
effect;  otherwise  to  remain  in  full  force 
and  effect.  Should  this  contract  be  annulled 
by  any  failure  of  the  parties  of  the  first  part 
to  do  any  and  all  things  herein  required  of 
them,  then  the  interest  of  the  second  par- 
ties shall  reinvest  in  them  in  the  same  pro- 
portion and  ratio  as  they  held  and  were  pos- 
sessed of  at  the  signing  of  this  agreement." 
This  imports,  at  least,  that  if  the  project  for 
rehabilitating  the  company,  in  contempla- 
tion of  which  the  Ryans  devested  themselves 
for  the  time  of  the  majority  interest  and 
control  of  the  company,  should  come  to 
naught,  they  should  be  reinvested  with  the 
same  proportion  of  the  stook  of  the  company 
that  they  had  held  before.  But  the  company 
was  not  named  as  a  party  to  the  agreement, 
and,  even  if  treated  as  a  party  by  implica- 
tion, could  hardly  be  supposed  to  covenant 
for  a  transfer  of  the  outstanding  stock. 
Hence  the  covenant  quoted  could  bind  Tevis 
and  McKittrick,  only,  who  themselves  were 
to  be  placed  in  control  of  the  company,  and 
of  the  very  stock  that  would  need  to  be  re- 
transferred  in  order  to  fulfil  the  stipulation. 
Consequently,  it  imports  a  personal  re- 
sponsibility on  their  part  to  see  to  it  that 
the  Ryans  were  ''reinvested"  in  accordance 
with  the  terms  of  the  covenant. 

It  is  insisted  that  if  certain  declarations 
of  McKittrick,  said  to  have  been  made  dur- 
ing the  negotiations  that  immediately  pre- 
»  ceded  the  signing  of  the  contract,  be  elimi- 
Snated,  there  is  nothing  in  the  terms  of  the 
•  instrument,* or  in  the  circumstances  under 
which  it  was  made,  to  warrant  the  inter- 
pretation adopted.    In  this  view  we  do  not 
concur,  for  reasons  already  indicated. 

The  declarations  referred  to  are  also  said 
to  have  been  erroneously  admitted.  They 
were  made  by  McKittrick  in  the  absence  of 
Tevis  at  the  interview  of  November  29,  1902. 
Jepp  Ryan,  one  of  the  plaintiffs,  being  called 
as  a  witness  and  asked  to  state  the  con- 
versation between  McKittrick  and  himself, 
testified:  "He  went  out  and  had  an  agree- 
ment made  and  brought  it  up  into  our  room. 
•Now,*  he  says,  'Boys,  Mr.  Tevis  is  a  multi- 
millionaire and  rich  and  inAuential,  and  by 
putting  him  in  control  of  this  property,  or 
giving  us  control  of  the  property,  we  will 
try  to  handle  it  so  each  of  us  can  get  all 
our  money  back.'  I  says,  'Captain,  suppose 
you  don't  handle  it,  where  do  we  come  in.' 
He  says,  'If  we  don't  sell  the  stock  we  will 
return  to  you  the  property  the  same  as  it  is 
to-day.'"  It  appeared  that  this  was  after 
the  contract  was  drawn  up  and  before  it 
was  signed.  A  motion  was  made  to  strike 
It  oat  "because  the  contract  speaks  for  it* 


self."  This,  the  only  objection,  was  over- 
ruled.  Each  of  the  other  plaintiffs  was  per- 
mitted, over  the  like  objection,  to  give 
evidence  of  a  similar  import. 

If  the  action  had  been  based  alone  upon 
the  written  instrument  there  would  be  force 
in  the  objection  to  the  introduction  of  parol 
evidence  of  previous  promises  inconsistent 
with  the  terms  of  the  writing.  But  the  ac- 
tion was  not  so  limited.  The  pleading  upon 
which  the  parties  went  to  trial  (the  third 
cause  of  action  in  the  third  amended  and 
supplemental  complaint)  relied  not  upon 
the  contract  alone,  but  also  upon  alleged 
fraudulent  conduct,  beginning  with  repre- 
sentations of  the  abundant  means  and  prop- 
erty of  the  defendants,  on  the  strength  of 
which,  as  was  said,  the  plaintiffs  entered 
into  the  written  agreement,  and  followed 
by  alleged  fraudulent  use  of  the  control  of 
the  company  that  was  turned  over  to  Tevis  ^ 
and  McKittrick* in  pursuance  of  the  terms* 
of  the  agreement.  The  evidence  of  the  oral 
declarations  of  McKittrick  was  admissible 
upon  this  question;  and  the  fact  that  the 
allegations  of  fraud  were  afterwards  aban- 
doned, or  were  held  by  the  trial  court  not  to 
be  sufficiently  supported,  does  not  render 
erroneous  the  previous  rulings  upon  the  ad- 
missibility of  the  evidence  referred  to. 

For  like  reasons  we  find  no  error  in  the 
testimony  to  show  that  the  Ryans  were  not 
notified,  until  long  afterwards,  that  suit  had 
been  brought  by  the  Western  Company 
against  the  Turquoise  Company  Ib  Califor- 
nia, or  that  suit  had  been  brought  upon  this 
judgment  in  Cochise  county,  Arizona.  As- 
suming, for  argument's  sake,  that  defend- 
ants were  under  no  duty  to  keep  plaintiffs 
informed  in  regard  to  the  status  of  the  com- 
pany, and  that  the  contract  did  not  require 
that  they  should  do  so,  it  nevertheless  was 
a  circumstance  of  more  or  less  significance 
upon  the  question  of  fraud,  that  events  of 
such  consequence  to  the  company  were  not 
communicated  to  parties  who  held  legal 
and  equitable  rights  such  as  the  Ryans  con- 
cededly  held. 

It  is  contended  that  the  appellate  court 
erred  in  holding  that  there  was  sufficient 
evidence  to  show  a  demand  for  reinvestment 
made  by  plaintiffs  upon  defendants.  The 
complaint  alleged  two  such  demands,  one 
on  February  16,  1905,  the  other  on  August 
26,  1906.  Plaintiffs  introduced  testimony 
in  regard  to  an  oral  demand  claimed  to  have 
been  made  in  May,  1905,  and  it  was  upon 
this  alone  that  the  trial  court  permitted  the 
case  to  go  to  the  jury.  It  is  contended  that 
this  demand  was  insufficient  because  not 
made  in  proper  form,  nor  made  in  a  proper 
place,  and  made  only  upon  McKittrick,  and 
not  upon  Tevis  also.  Assuming,  as  both 
courts  held,  that  a  special  demand  was  neccs- 
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BSLTj,  it  8e«m8  to  tu  that  tlie  oral  demand 
referred  to  is  not  opw  to  the  objections 
made  to  it.  McKittrick  and  Tevis  were  joint 
«  contractors,  so  that  notice  to  either  was 
«  notice  to  both.  And  there  is  no  doubt  that 
it  was  sulTicientlj  specific  to  fairly  warn  de- 
fendants that  they  were  called  upon  to  per- 
form their  engagement  under  the  reinvest- 
ment clause. 

Objection  is  made  to  the  trial  court's 
ruling,  sustained  by  the  appellate  court, 
admitting  in  evidence  a  written  demand 
served  by  plaintiffs  upon  defendants^  marked 
Exhibit  "K."  This  was  a  letter,  undated, 
but  apparently  written  after  July  11,  1906, 
and  stated  to  have  been  served  upon  defend- 
ants in  September  of  that  year.  Its  admis- 
sion was  not  objected  to  on  the  ground  that 
it  did  not  evidence  a  proper  demand  (this, 
indeed,  was  admitted),  nor  on  the  ground 
that  the  demand  came  too  late,  but  only  be- 
cause of  other  matters  contained  in  the  let- 
ter. The  trial  court  having  refused  to  ex- 
clude it  as  evidence,  subsequently  instructed 
the  jury  that  as  a  demand  it  came  too  late 
to  furnish  a  proper  support  for  plaintiffs' 
cause  of  action.  The  contention  now  is  that 
because  of  self-serving  declarations  con- 
tained in  it,  Exhibit  K  ought  to  have  been 
excluded  entirely  from  the  consideration  of 
the  jury,  and  that  it  was  likewise  inadmis- 
sible because  it  contained  veiled  charges  of 
fraud  on  the  part  of  the  defendants,  and 
also  offers  of  compromise  made  by  the  plain- 
tiffs. But  we  have  already  pointed  out 
that  the  action  was  in  part  based  upon 
fraud,  and  we  are  not  prepared  to  say  that 
the  fact  that  Exhibit  K  contained  insinua- 
tions attributing  fraud  to  defendants,  cou- 
pled with  the  fact  that  defendants  did  not 
respond  to  it,  would  not  in  some  degree  tend 
to  support  this  charge.  It  is  sufficient, 
however,  to  say  that  the  paper  was  intro- 
duced as  evidence  of  a  demand,  and  was 
admissible  for  that  purpose  (in  the  absence 
of  objection  based  on  the  time  of  its  deliv- 
ery), since  it  contained  a  notice  that  plain- 
tiffs insisted  that  defendants  should  com- 
ply, as  well  as  might  then  be  done,  with  the 
provisions  of  the  agreement.  The  fact  (if 
it  were  a  fact)  that  it  also  contained  mat- 
Sters  irrelevant  to  the  demand  would  not 
grander  the  document  inadmissible.  The 
proper  course  would  have  been  for  defend- 
ants to  request  an  instruction  limiting  the 
effect  that  should  be  given  to  it  by  the  jury; 
or,  if  intending  to  insist  that  it  came  too 
late  to  constitute  a  proper  demand,  then  to 
exclude  the  paper  from  consideration.  The 
present  objection  waa  not  properly  raised 
at  the  trial. 

It  is  insisted  that  the  court  erred  in  hold- 
ing that  plaintiffs,  under  the  averments  of 
the  complaint,  were  entitled  to  recover  the 


value  of  a  four-sevenths  interest  in  the  stock 
of  the  company.  The  basis  of  the  objection 
is  that  such  a  recovery  was  inconsistent  with 
the  cause  of  action  set  forth  in  the  com- 
plaint, which,  it  is  said,  sought  a  recovery 
of  a  four-sevenths  interest  in  the  property 
of  the  Turquoise  Company,  and  not  the 
value  of  four  sevenths  of  its  share  stock. 
This  is  a  mere  question  of  pleading,  and  is 
sufficiently  disposed  of  in  the  opinion  of  the 
appellate  court  below. 

It  is  contended  that  there  was  error  in 
sustaining  the  trial  court's  instruction  that 
the  measure  of  plaintiff's  damages  was  four 
sevenths  of  the  value  of  the  mining  com- 
pany's property,  minus  the  indebtedness  to 
the  Western  company.  As  already  shown, 
however,  the  appellate  court  did  not  sustain 
this  interpretation  of  the  contract,  but  in 
terms  rejected  it;  at  the  same  time  holding 
that  the  trial  court,  in  referring  to  the  value 
of  a  four-sevenths  interest  in  the  property 
of  the  corporation  as  a  test  for  the  measure 
of  damages,  in  effect  reached  a  correct  re- 
sult through  the  employment  of  inaccurate 
phraseology,  and  that  although  the  jury  may 
have  found  their  verdict  upon  an  incorrect 
theory,  the  error  was  harmless  and  the  judg* 
ment  should  not  be  reversed,  because  under 
the  evidence,  the  rule  adopted  made  no  sub- 
stantial difference  in  the  result,  saving  as 
to  the  279,600  shares,  and  as  to  this  the 
error  was  easily  cured  by  applying  the^ 
proper  correction,  as  above  mentioned.  g 

*  Finally,  the  point  is  made  that,  assuming* 
the  alleged  error  of  the  trial  court  could 
be  cured  by  a  remittitur,  the  ruling  of  the 
supreme  court  and  the  remittitur  as  entered 
accounted  only  for  the  279,500  shares  that 
were  retained  by  the  Ryans  under  the  con- 
tract; and  it  is  insisted  that  the  200,000 
shares  of  trust  stock  to  which  McKittrick 
held  the  legal  title,  with  the  240,000  shares 
of  treasury  stock,  the  legal  title  to  which 
was  in  the  company,  and  over  which  defend- 
ants had  no  control  except  in  their  capacity 
as  directors  of  the  company,  should  have 
been  deducted  from  the  entire  share  capital 
of  1,000,000  shares,  and  the  plaintiffs  al- 
lowed only  the  value  of  four  sevenths  of 
the  difference,  less  the  270,500  shares  that 
they  retained.  Without  spending  further 
time  in  discussion,  we  will  simply  say  that 
in  our  opinion  the  view  s^iggested  is  incon- 
sistent with  the  terms  of  the  covenant,  which 
were  that  in  the  contingency  provided  for 
"the  interest  of  the  second  parties  shall  re- 
invest in  them  in  the  same  proportion  and 
ratio  as  they  held  and  were  possessed  of  at 
the  signing  of  this  agreement."  This,  we 
think,  contemplated  that  they  should  be  re- 
stored to  the  same  proportionate  interest 
that  they  held  prior  to  the  making  of  the 
agreement. 
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In  affirming  the  judgment  we  are  not  to 
be  understood  as  holding  that  the  rulings 
of  the  court  below  were  undubitably  cor- 
rect. In  dealing  with  the  instructions  of 
the  trial  court  respecting  the  mode  of  ascer- 
taining the  damages,  and  in  permitting  the 
filing  of  a  remittitur,  and  affirming  the 
judgment  for  the  residue  of  the  verdict, 
the  supreme  court  of  the  territory  acted 
under   Revised   Statutes   of   Arizona    1901, 

T  1588,  which  provides,  in  substance,  that 
there  shall  be  no  reversal  on  an  appeal  or 
writ  of  error  for  want  of  form  provided 
sufficient  matter  or  substance  be  contained 
in  the  record  to  enable  the  court  to  decide 
the  cause  upon  its  merits;  and  also  pro- 
vides for  remitting  excessive  damages  pend- 
•  ing  the  appeal.  The  record  in  the  present 
«  case  came  fairly  within  the  purview  of«this 
provision.  And  we  are  not  disposed  to  light- 
ly disturb  the  decision  of  a  territorial  su- 
preme court  turning  so  largely,  as  this  does, 
upon  the  local  practice.    Phoenix  R.  Co.  y. 

Landis,  231  U.  S.  678,  579,  58  L.  ed.  — ,  34 
Sup.  Ct  Rep.  179;  Work  v.  United  Globe 
Mines,  231  U.  S.  595,  599,  58  L.  ed.  — ,34 
Sup.  Ct  Rep.  274;  Montoya  y.  Gonzales, 
232  U.  S.  875, 376,  68  L.  ed.  — ^,84  Sup.  Ct 
Rep.  413. 

We  have  dealt  with  all  the  questions  thai 
appear  to  have  been  raised  in  the  supreme 
court  of  the  territory.  Others  we  need  not 
notice.    Gila  Valley,  G.  &  N.  R.  Co.  v.  Hall, 

238  U.  S.  94,  98,  68  L.  «d.  — ^84  Sop.  Ot 

Rep.  229. 

Judgment  affirmed* 


(233  U.  S.  281) 

SAMUEL  LEWIS,  Petitioner, 

V. 

G.  OLIVER  FRICK,  United  States  Immi- 
gration Inspector,  etc 

Aliens  (§  53*)— Deportation— Bitbct  of 
Previous  Residence. 

1.  An  alien  who,  after  having  been  domi- 
ciled some  six  years  in  the  United  States, 
departs  from  this  country,  even  for  a  brief 
period,  and  on  re-entering  brings  into  the 
country  a  woman  for  the  purpose  of  prosti- 
tution or  other  immoral  purpose,  subjects 
himself  to  the  operation  of  the  clauses  of 
the  immigration  act  of  February  20,  1907 
(34  Stat,  at  L.  898,  chap.  1134),  as  amend- 
ed by  the  act  of  March  26,  1910  (36  Stat. 
at  L.  263,  chap.  128,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  501),  that  relate  to  the  exclusion 
and  deportation  of  aliens,  the  same  as  if 
he  had  no  previous  residence  or  domicil  in 
the  United  States. 

[Bd.  Note.— For  other  cases,  see  Aliens,  Cent. 
QU.  1 112;   Dec.  Dig.  S  63.«] 


Aliens  (§  54*)— Deportation  of  Alisn^ 
Judicial  Review  of  Findings. 

2.  The  findings  oF'the  Secretary  of  Com- 
merce and  Labor  in  proceedings  for  the  de- 
portation of  an  alien,  that  i&e  latter  im- 
ported and  brought  into  the  United  States 
a  woman  for  an  immoral  purpose,  is  binding 
on  the  courts  if  there  was  evidence  to  sup- 
port it  and  the  hearing  was  fairly  eon- 
ducted. 

[Sd.  Note.~VV>r  otber  cases,  see  Aliens,  Cent. 
Dig.  I  112 ;   Dec  Dig.  9  54.*] 

Aliens  (§  53*)— Deportation— Importing 
Woman  for  Immoral  Purpose. 

3.  An  alien,  though  not  previously  con- 
victed of  importing  an  alien  for  the  pur- 
pose of  prostitution  or  other  immoral  pur- 
pose under  the  immigration  act  of  February 
20,  1907,  §  3,  as  amended  by  the  act  of 
March  26,  1010,  making  such  importation 
a  felony,  and  providing  for  the  deportation 
of  an  alien  who  shall  be  convicted  of  such 
offense,  may  be  deported  for  bringing  a 
woman  into  the  United  States  for  an  im- 
moral purpose  under  the  other  provisions 
of  the  immigration  act,  which,  in  enumerat- 
ing in  §  2  the  classes  of  aliens  which  shall 
be  excluded  from  admission  to  the  United 
States,  specifically  includes  "persons  who 
procure  or  attempt  to  bring  in  prostitutes, 
or  women  or  girls  for  the  purpose  of  prosti- 
tution, or  for  any  other  immoral  purpose," 
and  in  §§  20,  21,  provides  for  the  deporta- 
tion of  any  alien  entering  or  found  in  the 
United  States  in  violation  of  law. 

nSd.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  fi  112:   Dec  Dig.  I  6S.*] 

Aliens  (§  64*)— Deportation— Effect  of 
Acquittal  on  Administrative  Inquiry. 

4.  An  acquittal  under  an  indictment 
charging  an  alien  with  the  importation  of 
soother  alien  for  an  immoral  purpose,  con- 
trary to  the  immigration  act  of  February 

I  20,  1907,  §  3,  as  amended  by  the  act  of 
March  26,  1910,  is  not  res  judicata  in  a  pro- 
ceeding before  the  Department  of  Commerce 
and  Labor  to  deport  such  alien,  under  the 
provisions  of  §§  2,  21,  of  the  immigration 
act,  because  he  had  brought  a  womnn  into 
the  United  States  for  an  immoral  purpose. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  S  m ;    Dec.  Dig.  |  U»*} 

Aliens  (§  53*)— Deportation— To  What 
CouNTRr  —  * 'Country  Whence  He 
Came." 

5.  Kussia,  not  Canada,  is  the  country  to 
which  should  be  deported,  under  the  im- 
migration act  of  February  20,  1907,  §§  20, 
21 »  an  alien  who,  some  six  years  after  com- 
ing to  the  United  States  from  Russia,  his 
native  land,  enters  Canada  and  immediately 
re-enters  the  United  States,  bringing  a 
woman  for  an  immoral  purpose,  the  three 
years'  period  prescribed  by  these  sections 
for  the  return  of  tlie  alien  to  "the  country 
whence  he  came"  manifestly  limiting  only 
the  authority  to  deport,  and  not  affecting 
the  determination  of  the  country  to  which 
the  alien  is  to  be  deported,  and  the  legis- 
lative intent,  as  indicated  by  §  35,  being 
that  aliens  subject  to  deportation  shall  be 
taken  to  trans- Atlantic  or  trans-Pacifio 
ports  if  they  came  thence,  rather  thaa  to 


*For  othor  cases  see  same  topic  A  §  number  Id  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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foreign  territory  on  this  continent,  although 
it  may  have  been  crossed  on  the  way  to  this 
country. 

ZBA.  Note.<-W>r  otber  caMt,  see  Aliens,  Gent. 
Dig.  I  112;    Dec.  Dig.  9  5S.« 

For  other  definitions,  see  Words  and  Phrases. 
▼oL  2,  p.  1668.] 

[No.  208.] 

Argued  January  28,  1914.     Decided  April 

6,   1914. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  decree  which  re- 
Tersed  a  decree  of  the  Circuit  Court  for  the 
Eastern  District  of  Michigan  for  the  dis- 
charge on  habeas  corpus  of  an  alien  in  cus- 
tody under  a  warrant  for  deportation.  Af- 
firmed. 

See  same  ease  below,  116  C.  C.  A.  493, 
195  Fed.  693. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Guy  W.  Moore,  Philip  T.  Van 
Zile,  Frederic  S.  Florian,  and  H.  P.  Wilson 
for  petitioner. 

Assistant  Attorney  General  Wallace  foi 
^  respondent. 

A 

•  *  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

Petitioner  is  an  alien  and  a  native  of 
Russia.  He  came  thence  to  this  countrv, 
entering  at  the  port  of  New  York,  in  the 
month  of  September,  1904,  lived  in  or  near 
New  York  city  until  March,  1910,  then  re- 
moved to  Detroit,  Michigan,  and  has  since 
made  that  city  his  home.  On  November  17, 
1910.  he  crossed  the  river  from  Detroit  to 
Windsor,  Canada,  and  brought  back  with 
e  him  into  the  United  States  a  woman,  avowed 

•  by  him  to  be  his  wife,  but*whose  actual 
status  was  questioned,  as  will  appear.  A 
few  days  later  he  was  arrested  upon  a  war- 
rant from  the  Department  of  Commerce  and 
Labor,  issued  under  the  immigration  act  of 
February  20,  1907  [34  Stat,  at  L.  898,  chap. 
1134]  as  amended  March  26,  1910  [36  Stat, 
at  L.  263,  chap.  128,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  501],  and  after  a  hearing  con- 
ducted by  an  inspector,  the  Secretary,  on 
February  14,  1911,  found  "that  said  alien 
is  a  member  of  the  excluded  classes,  in  that 
he  .  .  .  procured,  imported,  and  brought 
into  the  United  States  a  woman  for  an  im- 
moral purpose,"  etc.,  and  thereupon  ordered 
that  he  be  deported  to  the  country  whence 
he  came,  to  wit,  Russia. 

Meanwhile,  he  was  indicted  in  the  United 
States  district  court  for  a  violation  of  §  3  of 
the  act,  the  charge  being  that  on  the  oc- 
casion above  referred  to  he  knowingly  im- 
ported an  alien  woman  from  a  foreign  coun- 
try for  an  immoral  purpose,  to  wit,  illicit 
concubinage   and    cohabitation.     The   trial  I 


of  the  indictment  resulted,  on  March  2S» 
1911,  in  a  verdict  of  not  guilty. 

On  April  13th  petitioner,  being  in  cus- 
tody under  the  deportation  warrant,  sued 
out  a  writ  of  habeas  corpus  from  the  United 
States  circuit  court.  Appended  to  his  peti- 
tion for  the  writ  was  a  copy  of  the  record 
of  his  examination  by  the  inspector,  includ- 
ing the  testimony  and  a  list  of  exhibits,  but 
not  the  exhibits  themselves.  In  his  answer 
the  immigration  inspector  set  up  the  war- 
rant of  deportation  as  his  authority  for  de- 
taining petitioner,  and  recited  the  arrest 
and  examination,  and  the  finding  of  the 
Secretary  of  Commerce  and  Labor. 

The  circuit  court  held  that  there  was  no 
authority  in  the  immigration  law  for  de- 
porting an  alien  because  he  had  imported 
a  woman  for  immoral  purposes;  that  such 
importation  might  be  fully  proved,  or,  in- 
deed, might  be  admitted  by  the  alien,  and 
still  the  Department  of  Commerce  and  Labor 
would  be  without  jurisdiction  to  deport; 
that  it  had  such  jurisdiction  only  under  ^ 
§  3  of  the  act,  and  only  in  case  of  oonvic-o 
tion ;  that  because  by  §  3  Congres8*provided  > 
Uiat  where  the  woman  imported  is  an  alien 
and  the  person  importing  is  an  alien,  a  fel- 
ony is  committed,  and  the  person  convicted 
of  this  felony  may  be  deported,  therefore 
under  the  ordinary  rules  of  statutory  con- 
struction it  must  be  held  that  out  of  the 
general  class  covered  by  §  2  Congress  had 
selected  a  particular  class  named  in  §  8, 
and  subjected  it  to  a  severe  punishment, 
but  in  connection  therewith  had  limited  the 
right  to  deport  to  cases  where  there  was  a 
conviction.  That  the  right  to  prosecute 
criminally  and  the  right  to  deport  are  in- 
consistent as  concurrent  rights,  and  cannot 
both  be  exercised  at  the  same  time;  and 
that  Congress  saw  the  necessity  of  making 
the  proceedings  successive,  and  clearly  made 
the  second  step  depend  upon  the  result  of 
the  first.  Hence,  an  order  was  made  for  the 
discharge  of  petitioner.     189  Fed.  146. 

Upon  appeal,  the  circuit  court  of  appeals 
reversed  this  judgment  (115  C.  C.  A.  493, 
195  Fed.  693),  holding  that  the  power  to 
deport  an  alien  existed  under  §§  2  and  21 
of  the  act,  irrespective  of  §  3;  and  further 
that  the  right  to  deport  in  this  case  could 
be  found  in  §  3  in  connection  with  §  21, 
without  regard  to  conviction  or  acquittal 
under  §  3.  The  court  also  held  that  the  ac- 
quittal of  Lewis  was  not  res  judicata  of  the 
present  proceeding,  and  that  since  there  was 
evidence  tending  to  support  the  finding  of 
the  Secretary  of  Commerce  and  Labor  re- 
specting the  bringing  in  of  the  woman  for 
the  purpose  of  prostitution,  that  finding  was 
conclusive.  And,  finally,  it  sustained  the 
deportation  of  petitioner  to  Russia  rather 
than  to  Canada,  holding  that  the  former 
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waa  "the  country  whence  he  came/'  within 
the  meaning  of  the  act. 
The  provisions  that  are  especially  perti- 
g  nent  are  set  forth  in  the  margin.! 

•  *  The  decision  of  the  circuit  court  of  ap- 
peals is  attacked  here  on  several  grounds. 
The  first  is  based  upon  tlie  fact  that  the 
alien  had  an  established  domicil  and  res- 
idence in  the  United  States  dating  from 
September  20,  1904,  having  obtained  his  ad- 
mission  into  the  country  legally,  and  main- 

g  tained  a  domicil  here  continuously  from  the 

•  date* of  his  entry  until  the  time  of  his  ar- 
rest; and  it  is  insisted  that  the  fact  of  his 
having  crossed  the  river  to  Canada,  even 
though  it  was  done  with  the  object  of  bring- 
ing a  woman  into  this  country  for  the  pur- 
pose of  prostitution,  did  not  bring  him  wil^- 
tn  the  reach  of  the  immigration  act,  or 
€ubject  him  to  the  summary  procedure  there- 
in prescribed. 

This  question  is  settled  adversely  to  the 
contention  of  petitioner  by  our  recent  deci- 
sion in  Lapina  v.  Williams,  232  U.  S.  78, 
58  L.  ed.  — ,  34  Sup.  Ct  Rep.  196.  That 
case  arose  under  the  act  of  February  20, 1907, 
while  this  arises  under  the  same  act  as 
amended  March  26,  1910.  But  the  changes 
are  not  such  as  to  affect  the  authority  of 
that  decision  upon  the  present  point. 

In  Lapina  y.  Williams  It  did  appear  that 
the  alien  had  practised  prostitution  for 
many  years  before  her  temporary  departure 
from  the  country,  and  that  she  not  only 
returned  with  the  intent  to  continue  the 
practice,  but  did  almost  immediately  engage 


in  it,  and  continued  it  until  her  arrest  un- 
der the  provisions  of  the  immigration  act. 
But  the  real  ground  of  decision  was  that 
Congress,  in  the  act  of  1903  [32  Stat,  at  L. 
1213,  chap.  1012],  sufBciently  expressed, 
and  in  the  act  of  1907  reiterated,  the  pur- 
pose of  extending  the  prohibition  against 
the  admission  of  aliens  of  certain  classes, 
and  the  mandate  for  tbcir  deportation,  to 
all  aliens  within  the  descriptive  terms  of  the 
excluding  clause,  irrespective  of  any  qualifi- 
cation arising  out  of  a  previous  residence  or 
domicil  in  this  country.  This  view  was 
based  (a)  upon  the  legislative  history  of 
th«  act  of  1903  (from  which  the  material 
provisions  of  the  1907  act  were  taken), 
which  was  a  re-enactment  of  previous  laws, 
but  with  the  deliberate  omission  of  the  word 
"immigrant"  and  of  certain  other  qualify- 
ing phrases  that  had  been  construed  by  the 
courts  as  giving  so  limited  meaning  to  the 
word  "alien"  as  not  to  include  aliens  pre- 
viously resident  in  this  country,  and  who 
had  temporarily  departed  with  the  intention  |. 
of  returning;  (b)  upon  the  clear  language  a 
of  the  excluding  clause  of  §  2*of  the  act  of  ? 
1907  (quoted  in  fuU,  232  U.  S.  91,  84  Sup. 
Ct.  Rep.  200) ;  (c)  upon  the  fact  that  none  of 
the  excluded  classes  (with  the  possible  excep- 
tion of  contract  laborers)  would  be  any  leai 
undesirable  if  previously  domiciled  in  the 
United  States;  and  (d)  upon  the  fact  that 
the  section  contains  its  own  specific  provisos 
and  limitations,  which,  upon  familiar  prin- 
ciples, tend  to  negative  any  other  and  implied 
exception. 


t"An  Act  To  Regulate  the  Immiojation 
of  Aliens  into  the  United  States,"  approved 
February  20,  1907,  chap.  1134,  34  Stat,  at 
L.  898,  as  amended  by  act  of  March  26, 
1910,  chap.  128,  36  Stat,  at  L,  263,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  501. 

''See.  2.  That  the  following  classes  of 
aliens  shall  be  excluded  from  admission  into 
the  United  States  .  .  .  persons  who  pro- 
cure or  attempt  to  bring  in  prostitutes,  or 
women  or  girls  for  the  purpose  of  prostitu- 
tion, or   for   any   other   immoral   purpose. 

"Sec.  3.  That  the  importation  into  the 
United  States  of  anv  alien  for  the  purpose 
of  prostitution  or  for  any  other  immoral 
purpose  is  hereby  forbidden;  and  whoever 
shall,  directly  or  indirectly,  import,  or  at- 
tempt to  import,  into  the  United  States,  any 
alien  for  the  purpose  of  prostitution  or  for 
any  other  immoral  purpose,  .  .  .  shall, 
in  every  such  case,  be  deemed  guilty  of  a 
felony,  and  on  conviction  thereof  be  impris- 
oned not  more  than  ten  years  and  pay  a  fine 
of  not  more  than  five  thousand  dollars. 
.  .  .  Any  alien  who  shall  be  convicted 
under  any  of  the  provisions  of  this  section 
shall,  at  the  expiration  of  his  sentence,  be 
taken  into  custody  and  returned  to  the  coun- 
try whence  he  came,  or  of  which  he  Is  a  sub- 
ject or  a  citizen.  In  the  manner  provided  in 


sections  twenty  and  twenty-one  of  this  act. 
... 

"Sec.  20.  That  any  alien  who  shall  enter 
the  United  States  in  violation  of  law,  .  .  . 
shall,  upon  the  warrant  of  the  Secretary  of 
Commerce  and  Labor,  be  taken  Into  custody 
and  deported  to  the  country  whence  he  came 
at  any  time  within  three  years  after  the 
date  of  his  entry  into  the  United  States. 


.    •    • 

c< 


Sec.  21.  That  in  case  the  Secretary  of 
Commerce  and  Labor  shall  be  satisfied  that 
an  alien  has  been  found  in  the  United  States 
in  violation  of  this  act,  or  that  an  alien  is 
subject  to  deportation  under  the  provisions 
of  this  act  or  of  any  law  of  tne  United 
States,  he  shall  cause  such  alien,  within  the 
period  of  three  years  after  landing  or  entry 
therein,  to  be  taken  into  custody  and  rs« 
turned  to  the  country  whence  he  came,  as 
provided  by  section  twenty  of  this  act.  .  .  . 
"Sec.  35.  That  the  deportation  of  aliens 
arrested  within  the  United  States  after  en- 
try and  found  to  be  illegally  therein,  pro- 
vided for  in  this  act,  shall  be  to  the  trans- 
Atlantic  or  trans-Pacific  ports  from  which 
said  aliens  embarked  for  the  United  States; 
or  if  such  embarkation  was  for  foreifvn  con- 
tiguous territory,  to  the  foreign  port  nt 
which  said  aliens  embarked  for  such  ter- 
ritory." 
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We  hold,  therefore,  that  the  fact  that  the 
petitioner,  Lewis,  had  been  domiciled  for 
six  years  or  more  in  this  country,  he  remain- 
ing fttill  an  alien,  did  not  change  his  status 
so  as  to  exempt  him  from  tiie  operation  of 
the  immigration  act;  and  that  if  he  departed 
from  the  coimtry,  even  for  a  brief  space  of 
time,  and  on  re-entering  brought  into  the 
country  a  woman  for  the  purpose  of  prosti- 
tution or  other  immoral  purpose,  he  sub- 
jected himself  to  the  operation  of  the  clauses 
of  the  act  that  relate  to  the  exclusion  and 
deportation  of  aliens,  the  same  aa  if  he  had 
had  no  previous  residence  or  domieil  in  this 
country.  In  short,  the  period  of  three  years 
from  entry,  prescribed  by  §§  20  and  21,  runs 
not  from  the  date  when  the  alien  first  en- 
tered the  country,  but  from  the  time  of  the 
prohibited  entry ;  that  is  to  say,  in  the  pres- 
ent case,  the  entry  made  by  the  alien  when 
bringing  in  the  woman. 

The  next  question  is  whether  there  was 
sufficient  evidence  to  fairly  sustain  the  find- 
ing of  the  Secretary  of  Commerce  and  Labor 
to  the  effect  that  petitioner  did,  on  Novem- 
ber 17,  1910,  import  and  bring  into  the 
United  States  a  woman  for  an  immoral  pur- 
pose. Upon  this  question,  petitioner's  con- 
tention was  and  is,  that  the  woman  is 
in  fact  his  wife.  He  testified  that  he  mar- 
ried her  in  Warsaw  shortly  before  he  came 
from  Russia  to  this  country,  and  that  when 
he  brought  her  across  the  river  from  Wind- 
sor  he  intended    that  he   and   she   should 

S  live  together  in  Detroit  as  husband  and  wife. 

?  nie*  contention  of  respondent  was  and  is, 
that  the  story  of  the  marriage  was  a  pure 
fabrication,  resorted  to  in  the  effort  to  con- 
ceal the  fact  that  the  woman  was  a  prosti- 
tute and  imported  by  petitioner  for  immoral 
purposes.  There  is  much  in  the  evidence  to 
support  this  view.  Petitioner  admitted  that 
his  real  name  was  not  Lewis,  but  Prezysus- 
kier,  and  his  ''other  name"  was  Nossek ;  that 
he  first  used  the  name  of  Lewis  after  com- 
ing to  this  country;  that  his  father's  name 
was  Chaskel  Prezysuskier ;  that  he  knew  his 
allied  wife  as  "Leah,"  and  did  not  know 
her  other  name,  if  any;  that  he  knew  her 
father  as  "Isaac,"  but  did  not  know  whether 
he  had  any  other  name;  that  two  friends 
were  present  at  the  ceremony,  but  he  could 
not  remember  their  names;  that  he  lived 
with  the  woman  in  Warsaw  for  five  or  six 
months,  and  then  separated  from  her  be- 
cause he  heard  stories  of  improper  conduct 
on  her  part,  and  that  he  afterwards  heard 
she  had  had  children  before  the  marriage. 
Being  questioned  concerning  his  life  in 
New  York  he  professed  himself  unable  to 
give  the  names  of  several  persons  among 
those  with  whom  he  said  he  had  come  in 
eontact,  and  who  could  presumably  have 
bsoi  called  either  to  corroborate  or  to  con- 
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tradict  his  testimony.  He  declared  that  hs 
had  not  seen  his  alleged  wife  since  coming 
to  America  until  the  occasion  when  he  met 
her  at  Windsor.  Being  asked  "How  did 
you  happen  to  meet  her  at  that  tunef"  1m 
answered  as  follows:  "I  was  boms  not 
working  one  day  and  Berman  comes  up  and 
asks  for  me  and  I  don't  know  how  he  got  my 
address  and  I  was  surprised  that  a  strange 
man  should  ask  for  my  name  but  my  cousin, 
Mrs.  Newman,  told  him  he  should  come  back 
at  night  when  I  got  home  from  work  and 
he  came  back  and  said  'I  have  regards  for 
you'  and  he  said  'Are  you  Lewis'  and  I  said 
'Yes'  and  he  asked  me  questions,  if  I  was 
ever  in  Warsaw  and  I  said  'Yes,'  and  hs 
said,  'I  have  regards  from  your  wife'  and^ 
I  pretended  to  say  that  I  haven't  got  any,|^ 
because  I  kept  myself  single,  but  still*when* 
he  mentioned  the  name  I  knew  what  it  was 
and  I  said,  'Where  is  she,  what  does  she 
want  of  me*  and  hs  said  'She  is  not  hers, 
she  is  in  Canada,  but  I  will  let  you  know 
when  she  gets  here/  On  the  17  th  I  went  to 
work  in  the  morning  and  at  dinner  time 
when  I  got  back  Mr.  Berman  was  there  wait- 
ing for  me.  I  said,  'What  is  the  matter'  and 
he  said,  'I  received  a  telegram  that  my  wife 
and  your  wife  are  coming  here  and  I  want 
you  to  come  over  with  me  to  Windsor  and 
meet  them,'  and  I  said,  'She  will  come  over 
to  the  Immigration  Office  they  should  send 
for  me  over  there  and  she  could  get  out.' 
Well  he  said  it  was  better  for  me  to  come 
over  there,  'For  you  know  how  a  woman 
is;'  he  said,  'She  might  make  you  trouble* 
and  I  didn't  think  about  it,  so  I  went  there 
and  met  her  and  I  went  over  to  Windsor  and 
stood  there  fifteen  or  twenty  minutes  and 
got  a  train  to  the  station  at  Windsor  and 
met  her  there  but  very  cool  and  cams 
over  here  to  the  Immigration  Office." 

The  story  is  extraordinary.  How  it  hap- 
pened that  the  alleged  wife,  who  had  known 
him  as  Prezysuskier  in  Warsaw,  was  able 
through  the  good  offices  of  an  entire  stranger 
to  identify  him  as  Lewis,  in  Detroit,  more 
than  six  years  later,  was  not  explained.  The 
alleged  husband's  readiness  to  accept  her  is 
equally  suspicious.  There  were  other  cir- 
cumstances tending  to  discredit  the  story 
of  the  marriage.  And  if  that  story  fell,  the 
inference  of  an  unlawful  purpose  was  ir- 
resistible. It  should  be  mentioned  that  the 
exhibits  introduced  upon  the  examination  on 
which  the  warrant  of  deportation  was  issued 
are  not  included  in  the  record;  but  it  does 
appear  that  among  them  was  a  statement 
made  by  the  alien  at  police  headquarters  in 
Detroit  on  November  21,  1910.  Were  there 
doubt  whether  the  testimonv  itself,  without 
the  documentary  evidence,  would  support  the 
action  of  the  Secretary  of  Commerce  and 
Labor,  we  should  be  inclined  to  say  that  a 


492 


84  SUPREME  <X)URT  REPORTER, 


Oct.  Tebx, 


g  couit  ought  not  set  aside  th&t  action  with- 
•  out  at  least  requiring  the*production  of  the 
exhibits  that  were  presented  to  the  Secre- 
tary. But»  without  regard  to  them,  enough 
Appears  to  show  that  he  was  fully  justified 
in  concluding  as  a  matter  of  fact  that  the 
ixrhole  story  of  the  marriage  in  Warsaw  was 
A  fabrication,  and  that  in  truth  Lewis  went 
irom  Detroit  to  Windsor  upon  information 
from  which  he  inferred  that  the  woman  was 
an  alien  and  a  prostitute,  willing  to  accom- 
pany him  to  Detroit  for  an  immoral  pur- 
pose, and  that  he  brought  her  to  Detroit  for 
that  purpose. 

This  being  so,  and  there  being  no  conten- 
tion that  the  hearing  was  not  fairly  con- 
ducted, the  finding  of  the  Secretary  upon 
the  question  of  fact  is  binding  upon  the 
courts.  Low  Wah  Suey  ▼.  Backus,  225  U. 
6.  460,  468,  66  L.  ed.  1165,  1167,  32  Sup. 
Ct.  Rep.  734;  Zakonaite  v.  Wolf,  226  U. 
6.  272,  275,  57  L.  ed.  218,  220,  33  Sup.  Ct. 
Rep.  31. 

Respecting  the  construction  of  the  act, 
we  cannot  assent  to  the  view  entertained  by 
the  circuit  court.  Section  2  declares  that 
certain  classes  of  aliens  shall  be  excluded 
from  admission  into  the  United  States,  and 
among  them  "persons  who  procure  or  at* 
tempt  to  bring  in  prostitutes  or  women  or 
girls  for  the  purpose  of  prostitution  or  for 
any  other  immoral  purpose."  This  section 
applies  only  where  an  alien  brings  in  a 
woman  or  girl  for  the  purpose  indicated. 
It  does  not  declare  that  the  woman  or  girl 
need  be  an  alien.  Section  3  prohibits  the 
importation  of  "any  alien"  for  the  purpose 
of  prostitution  or  for  any  other  immoral 
purpose.  Of  course,  in  order  to  constitute 
an  offense  against  this  section,  the  person 
brought  in  must  be  an  alien.  But  the  per- 
son need  not  be  a  woman  or  girl.  This  is 
elear  from  the  changes  made  by  Congress 
in  §  3  when  amending  it  in  1910.  The  sec- 
tion as  it  stood  in  the  1907  act  (34  Stat,  at 
t,,  899,  chap.  1134,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  450)  forbade  and  rendered  felo- 
nious the  importation  or  attempt  to  import 
""any  alien  woman  or  girl  for  the  purpose  of 
^  prostitution  or  for  any  other  immoral  pur- 
g  pose;"  the  phrase  "alien  woman  or  girl"  be- 
'•  ing  repeated  in  other  •clauses  of  the  sec- 
tion; and  one  of  the  principal  changes  made 
in  1910  (36  Stat,  at  L.  264,  chap.  128,  U. 
€.  Comp.  Stat.  Supp.  1911,  p.  502)  was  to 
•eliminate  the  words  "woman  or  girl,"  so 
that  now  the  section  prohibits  the  importa- 
tion of  "any  alien"  for  the  purposes  referred 
lo,  and  declares  that  whoever  shall  import 
or  attempt  to  import  "any  alien  for  the  pur- 
pose," etc.,  or  shall  hold  or  attempt  to  hold 
"any  alien"  for  any  such  purpose,  etc,  or 
«hall  keep,  etc.,  in  pursuance  oif  such  illegal 
importation,  ''any  alien,"  shall  be  deemed 


guilty  of  a  felony.  The  purpose  of  the 
amendment  is  not  to  be  mistcdken.  More- 
over, the  offense  is  made  a  felony  irrespec- 
tive of  whether  it  is  committed  by  an*  alien 
or  by  a  citizen  of  this  country,  the  only  dif- 
ference being  that  by  one  of  the  clauses  any 
alien  convicted  under  this  section  is,  after 
the  expiration  of  his  sentence,  to  be  returned 
to  the  country  whence  he  came,  or  of  which 
he  is  a  subject  or  a  citizen. 

Again,  §  20  provides  "that  any  alien  who 
shall  enter  the  United  States  in  violation 
of  law"  shall  be  deported  "at  any  time  with- 
in three  years  after  the  date  of  his  entry 
into  the  United  States."*  This  certainly 
includes  those  who  enter  in  violation  of  §  2 ; 
indeed,  violators  of  §  3  may  not  have  "en- 
tered" at  all,  within  the  meaning  of  the  act. 

Consequently,  we  deem  that  the  circuit 
court  erred  in  holding  that  the  act  does  net 
provide  for  deporting  an  alien  for  the  of- 
fense of  procuring  or  attempting  to  bring  in 
prostitutes,  etc.,  in  the  absence  of  a  convic- 
tion for  the  felony  under  §  3.  Section  2, 
read  in  connection  with  §§  20  and  21,  is  not 
thus  conditioned.  And,  as  just  now  pointed 
out,  the  offense  aimed  at  in  §  2  and  that 
which  is  punishable  under  §  3  are  not  the 
same.  In  short,  it  cannot  be  said  that  out 
of  a  general  class  covered  by  §  2,  Congress 
selected  the  particular  class  named  in  §  3, 
for  the  latter  class  is  not  entirely  included 
within  the  former. 

We  agree  with  the  circuit  court  of  ap-e 
peals  that  the*verdict  and  judgment  acquit-  T 
ting  petitioner  under  the  indictment  does 
not  render  the  present  controversy  res  judi- 
cata. The  issue  presented  by  the  traverse 
of  the  indictment  was  not  identical  with  the 
matter  determined  by  the  Secretary  of 
Commerce  and  Labor.  And,  besides,  the  ac- 
quittal  under  the  indictment  was  not  equiva- 
lent to  an  affirmative  finding  of  innocence, 
but  merely  to  an  adjudication  that  the  proof 
was  not  sufficient  to  overcome  all  reasonable 
doubt  of  the  guilt  of  the  accused.  The  dis- 
tinction between  a  criminal  prosecution  and 
an  administrative  inquiry  by  an  executive 
department  or  subordinate  officers  thereof 
has  been  often  pointed  out.  Zakonaite  v. 
Wolf,  226  U.  S.  272,  276,  57  L.  ed.  218,  220, 
33  Sup.  Ct.  Rep.  81,  and  cases  cited;  Wil- 
liams V.  United  States,  108  C.  C.  A.  457,  186 
Fed.  479. 

The  final  contention  is  that  petitioner 
should  have  been  deported  to  Canada, 
whence  he  cani(^  upon  the  occasion  of  his 
unlawful  entry  into  this  country,  rathet 
than  to  Russia,  the  land  of  his  birth,  from 
which  he  came  six  years  earlier.  By  §  20, 
the  alien  is  to  be  "deported  to  the  country 
whence  he  came  at  any  time  within  three 
vears  after  the  date  of  his  entry  into  the 
United  States;"  by  |  21,  the  Secretary  of 
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Commerce  and  Labor,  upon  being  satisfied 
that  an  alien  is  subject  to  deportation, 
"shall  cause  such  alien  within  the  period 
of  three  years  after  landing  or  entry  there- 
in [within  the  United  States]  to  be  taken 
into  custody  and  returned  to  the  country 
whence  he  came,  as  provided  by  section 
twenty  of  this  act;"  by  §  3,  an  alien  con- 
Ticted  thereunder  is,  at  the  expiration  of  his 
sentence,  to  be  "returned  to  the  country 
whence  he  came,  or  of  which  he  is  a  subject 
or  citizen,  in  the  manner  provided  in  sec- 
tions twenty  and  twenty-one  of  this  act;" 
and  by  §  35,  "The  deportation  of  aliens 
arrested  within  the  United  States  after  en- 
try and  found  to  be  illegally  therein,  pro- 
vided for  in  this  act,  shall  be  to  the  trans- 
«o  Atlantic  or  trans-Pacific  ports  from  which 
§  said  aliens  embarked  for  the  United  States; 
*  or  if  such  •embarkation  was  for  foreign  con- 
tiguous territory,  to  the  foreign  port  at 
which  said  aliens  embarked  for  such  ter- 
ritory." 

Petitioner  not  having  been  convicted  un- 
der S  3,  his  destination  is  to  be  determined 
rather  in  the  light  of  §§  20,  21,  and  35. 
And  first,  we  take  it  to  be  clear  (notwith- 
standing the  peculiar  phraseology  of  §  20) 
that  the  three-year  period  limits  only  the 
authority  to  deport,  and  does  not  affect  the 
determination  of  the  country  to  which  an 
alien  is  to  be  deported.  Respecting  this 
matter,  the  sections  are  somewhat  lacking 
in  clearness.  But,  at  least,  §  35  indicates 
a  legislative  intent  that  aliens  subject  to 
deportation  shall  be  taken  to  trans-Atlantic 
or  trans-Pacific  ports,  if  they  came  thence, 
rather  than  to  foreign  territory  on  this  con- 
tinent, although  it  may  have  been  crossed 
on  the  way  to  this  country.  This  was  recog- 
nized by  Rule  38  of  the  Immigration  Regula- 
tions, in  force  December  12,  1910. 

It  is  to  be  noted  that  the  classes  of  aliens 
who  are  subject  to  deportation  are  not  whol- 
ly made  up  of  those  who  enter  in  violation 
4if  the  law ;  in  some  cases  cause  for  deporta- 
tion may  arise  after  a  lawful  entry.  And  in 
many  cases  the  unlawfulness  of  the  entry 
may  not  be  discovered  until  afterwards. 
The  theory  of  the  act,  as  expressed  in  §  2, 
is  that  the  undesirables  ought  to  be  excluded 
at  the  seaport  or  at  the  frontier;  but  §§  20, 
21,  and  35  recognize  that  this  is  not  always 
practicable.  Of  course,  if  petitioner's  at- 
tempt to  bring  a  woman  into  the  country 
for  an  immoral  purpose  had  been  discovered 
in  time,  he  might  have  been  physically  ex- 
<sluded  from  entry  at  Detroit  upon  his  re- 
turn from  Windsor.  In  that  event  he  would 
naturally  have  remained  upon  Canadian 
«oil.  But  since  his  offense  was  not  discov- 
ered in  time  to  permit  of  his  physical  ex- 
elusion,  so  that  he  becomes  subject  to  the 
provisions  for  deportation,  his  destination 


ought  not  be  to  controlled  by  the  factitious 
circumstance  that  he  went  into  Canada  to^ 
procure  the  prostitute.  And,  upon  theg 
whole,  it  seems  to  ue  that  the  act  reasonably  * 
admits  of  his  being  returned  to  the  land 
of  his  nativity,  that  being  in  fact  "the  coun- 
try whenoe  he  came"  when  he  first  entered 
the  United  States.  See  Lavin  v.  Le  Fevre, 
60  C.  C.  A.  425,  125  Fed.  693,  696;  Ex 
parte  Hamaguchi,  161  Fed.  185,  190;  Ex 
parte  Wong  You,  176  Fed.  933,  940;  United 
States  T.  Ruiz,  121  0.  C.  A.  551,  203  Fed. 
441,  444.  We  need  go  no  further,  and  may 
therefore  leave  undecided  the  question 
whether  the  act  leaves  any  room  for  dis- 
cretion on  the  part  of  the  Secretary  of  Com- 
meroe  and  Labor. 

We  have  assumed,  without  deciding,  that 
that  part  of  the  deportation  order  which  de- 
termines the  destination  of  the  alien  is  open 
to  inquiry  upon  habeaa  oorpua. 

Judgment  affirmed. 


(2ai  u.  8.  Ml) 
SINGER  SEWING  MACHINE  COMPANY* 

Appt. 

V. 

ROBERT  C.  BRICKELL,  Attorney  General 
of  the  State  of  Alabama;  C.  Brooks 
Smith,  Auditor  of  the  State  of  Alabama; 
J.  Lee  Long  et  al.,  Composing  the  State 
Taxation  Commission  of  AlalMuna,  et  al. 

COUMSBCK     a    ee*)— StATB    RKQULATION— 

Sales  bt  Pkddlxbs  ob  Aobnts. 

1.  The  license  or  occupation  tax  imposed 
in  each  county  upon  the  business  of  selling 
or  delivering  sewing  machines,  under  Ala. 
act  of  March  31,  1911,  §  32,  is  not  an  un- 
constitutional interference  with  interstate 
conunerce  as  applied  to  a  foreign  corpora- 
tion which  maintains  a  store  or  regular 
place  of  business  in  each  county,  from  which 
all  of  the  local  agents  in  such  county  are 
supplied  with  sewing  machines  and  appur- 
tenances to  be  taken  into  the  rural  districts 
for  sale  or  rent,  all  transactions  entering 
into  sueh  sale  or  renting  being  completed 
within  a  single  county. 

[Ed.   Note.— For   other   eases,    see  Commerce. 
Cent  Dig.  S  111;    Dec.  Dig,  %  66.*] 

Commerce  (§  OB*)  — State  Regulation— 

CONSTBITCTION  FaVOBINO  CONSTITUTION- 
ALITY—LICENSE  Tax. 

2.  The  license  or  occupation  tax  imposed 
in  each  county  by  Ala.  act  of  March  31, 
1911,  §§  32,  33f,  upon  the  business  of  sell- 
ing or  delivering  sewing  machines,  may  be 
construed,  in  order  to  avoid  an  unconstitu- 
tional meaning,  as  not  intended  to  apply 
to  that  portion  of  the  business  conducted 
by  a  foreign  corporation  which  involves 
transactions  in  interstate  commerce,  where 
its  business  as  generally  conducted  is  wholly 
intrastate  and  free  from  any  element  of 
interstate   commerce,   the   single   exception 


*For  other  cases  see  same  toplo  ft  I  nvicbbb  In  Dec.  A  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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being  the  business  conducted  in  a  border 
eoiinty. 

[Ed.  Note.— For  other  cases,  see  Oommerce, 
Gent  Dig.  I  lU;   Dec  Dig.  I  €6.*] 

Statutes  (f  64*)~Iitvalzd  in  Pabt— Li- 
CBNSB  Tax. 

3.  The  invalidity,  if  applied  to  the  inter- 
state business  conducted  dj  a  foreign  cor* 
poration  in  a  border  county,  of  the  license  or 
occupation  tax  imposed  by  Ala.  act  of 
March  31,  1911,  §§  32,  33f,  upon  the  busi- 
ness of  selling  or  delivering  sewing  ma- 
chines, does  not  affect  the  validity  of  the 
tax  as  applied  to  the  business  conducted  by 
such  corporation  in  the  other  counties  in 
the  state  in  which  there  is  no  element  of 
interstate  commerce,  the  statute  dealing 
separately  with  the  business  as  conducted 
in  each  county  in  the  state,  and  providing 
for  separate  taxes  to  be  laid  for  each  county. 

IBM,  Note.— For  other  casee,  see  Statutes,  Cent. 
Dig.  II  S8-e6,  1M» ;   Dec.  Dig.  |  64.*] 

Constitutional  Law  ((  230*)— Licenses 
(I  7*)— Equal  Pboteotion  of  the  Laws 
<— Disobuunation  in  Liobnsb  Tax. 

4.  The  exemption  of  merchants  selling 
sewing  machines  at  their  regularly  estab- 
lished places  of  business  from  the  license  or 
occupation  tax  imposed  by  Ala.  act  of  March 
31,  1011,  §S  32,  33f,  upon  the  business  of 
selling  or  delivering  sewing  machines,  does 
not  deny  the  equai  protection  of  the  laws 
guaranteed  by  U.  S.  Const.,  14th  Amend., 
as  making  an  arbitrary  discrimination. 

[Ed.  Note.— For  other  cases,  see  Constitutlonsl 
Law.  Cent.  Dig.  S  6S7 ;  Dec.  Dig.  {  280;*  Li- 
censes. Cent.  Dig.  II  7-16,  19;    Dec.  Dig.  {  7.*] 

Constitutional  Law  (§  208*)— Discbim- 
iNATioN— License  Tax. 

5.  An  arbitrary  discrimination  forbidden 
by  the  Alabama  Bill  of  Rights,  §§  1,  37,  it 
not  made  by  the  exemption  of  merchants 
selling  sewing  machines  at  their  regularly 
established  places  of  business  from  the  li- 
cense or  occupation  tax  imposed  by  Ala.  act 
of  March  31,  1911,  §§  32,  33f,  upon  the 
business    of    selling    or    delivering    sewing 

machines. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  {{  649-677 ;    Deo.  Dig.  |  208.*] 

Licenses  (§  16*)~Oocupation  Tax--Salbs 
BT  Tbavelinq  Salesmen. 

6.  A  corporation  engaged  both  in  selling 
sewing  machines  at  its  regularly  established 
places  of  business  and  in  selling  such  ma- 
chines by  traveling  salesmen  is,  with  re- 
spect to  the  itinerant  sales,  subject  to  the 
license  or  occupation  tax  which  Ala.  act 
of  March  31,  3011,  §§  32,  33f,  imposes  an- 
nually upon  the  business  of  selling  and  de- 
livering sewing  machines,  with  an  addi- 
tional tax  for  each  wagon  or  team  used  in 
delivering  or  displaying  the  same,  although 
merchants  selling  sewing  machines  at  their 
regularly  established  places  of  business  are 
specifically  exempted  irora  such  tax. 

[Bd.  Note.— For  other  cases,  see  Licenses, 
CenL  Dig.  II  86-40;   Dec.  Dig.  |  16.*] 

[No.  458.] 

Argued  January   12,   1914.     Decided  April 

6,  1014. 


APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Alabama  to  review  a  decree  granting  a 
part  only  of  the  relief  sought  by  a  bill  to 
enjoin  the  enforcement  of  certain  license  or 
occupation  taxes.    Affirmed. 

See  same  case  below,  on  demurrer,  109 
Fed.  654. 


IS 
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^  Statement  by  Mr.  Justice  Pitney: 

Appellant,  which  is  a  New  Jersey  corpora^* 
tton  carrying  on  a  mercantile  busineas  in 
many  places  in  the  state  of  Alabama  in  the 
sale   and   renting  of   sewing  machines,   in 
part  from   regularly  established  places  of 
business  and  in  part  by  means  of  delivery 
wagons  going  from  place  to  place  in  the 
respective  counties  in  which  its  stores  are 
located,  tiled  its  bill  of  complaint  against 
appellees,  who  are  the  agents  of  the  state, 
charged    with    the    administration    of    the., 
tax  laws,  and  therein  sought  to  restrain  by^ 
^injunction  the  enforcement  sgainst  it  of  the  * 
state  tax  prescribed  by  §  32  of  an  act  for 
providing    revenues,    approved    March    SI, 
1911    (Session  Acts,  p.   180),  which  reads 
as  follows: 

"Sec.  32.  Sewing  machines. — Each  person, 
firm,  or  corporation  selling  or  delivering 
sewing  machines  either  in  person  or  through 
agents,  shall  pay  $50  annually,  for  each 
county  in  which  they  may  sell  or  deliver 
said  articles.  And  for  each  wagon  and  team 
used  in  delivering  or  displaying  the  same 
an  additional  sum  in  each  county  of  $25 
annually;  but  this  section  shall  not  apply 
to  merchants  selling  the  above  enumerated 
articles  at  their  regularly  established  places 
of  business." 

And  also  to  enjoin  the  enforcement  of 
county  taxes,  amounting  to  50  per  centum 
of  the  state  tax  prescribed  by  the  above  sec- 
tion, which  might  be  imposed  in  the  several 
counties  for  county  purposes  under  §  33F 
of  the  same  act. 

The  bill,  as  amended,  besides  showing  di- 
verse citizenship  of  the  parties,  avers  that 
complainant  is  qualified  under  the  state 
laws  to  do  business  within  the  state  as  a 
foreign  corporation,  and  has  established, 
in  thirty  counties  of  the  state,  thirty -six 
regular  places  of  business  or  stores,  which 
are  conducted  by  it;  that  complainant  buys 
sewing  machines  and  parts  to  supply  bresJc- 
age  and  defects  therein  and  a  variety  of 
sewing  machine  accessories  without  the 
state,  causes  them  to  be  shipped  to  its 
places  of  business  within  the  state,  and 
keeps  them  at  these  places  for  sale  to  the 
general  public. 

In  each  of  the  counties,  except  the  county 
of  Russell,  the  business  is  conducted  as  fol- 
lows: A  resident  agent  is  employed  for  the 
purpose  of  making  contracts  for  the  sale  and 
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renting  of  macbines  in  that  county  and  that 
^  county  only;  machines  are  delivered  to  such 
g  agents  and  placed  aboard  wagons  and  taken 

•  by  the  agents  into  th«*rural  districts  for  the 
purpose  of  soliciting  customers  either  to 
purchase  or  to  rent  machines;  when  a  buyer 
is  found  the  machine  is  delivered  by  the 
agent  to  the  customer,  who  either  pays  cash 
for  it  or  executes  an  instalment  note  in 
which  the  company  retains  title  to  the  ma- 
chine, or  an  instalment  note  secured  by  a 
mortgage  upon  the  machine  and  other  prop- 
erty; such  sale  on  credit  is  made  subject 
to  the  approval  of  the  company,  and  if  not 
approved,  the  instalment  note  is  returned 
to  the  maker  and  the  machine  returned  to 
the  company.  If  the  agent  makes  a  contract 
for  the  sale  of  the  machine  for  cash,  this 
also  is  subject  to  the  approval  or  disap- 
proval of  complainant.  The  final  consum- 
mation of  all  sales  is  at  one  of  complain- 
ant's established  places  of  business.  The 
same  agents  are  engaged  also  in  renting 
machines  and  collecting  the  rent  arising 
therefrom,  and  the  greater  portion  of  their 
time  is  consumed  in  such  renting,  this  con- 
stituting at  least  70  per  centum  of  the  busi- 
ness done  by  complainant  In  the  state. 
Rented  machines  are  placed  aboard  wagons 
and  taken  by  the  agents  into  the  rural  dis- 
tricts. Each  of  these  agents  is  attached  to 
some  one  of  the  stores  or  places  of  business 
operated  by  complainant,  and  the  machines 
handled  by  the  agent  are  sent  to  him  from 
the  place  of  business  to  which  he  is  at- 
tached, or  taken  from  that  place  of  busi- 
ness by  him  upon  the  wagon  which  he  drives. 
Besides  this,  complainant  sells  and  rents 
machines  at  its  regularly  established 
places  of  business,  and  delivers  such  ma- 
chines to  the  buyers  or  renters  by  the  use 
of  wagons  and  teams;  and  in  those  counties 
where  complainant  has  established  places 
of  business,  machines  sold  or  rented  at  those 
places  are  delivered  by  the  same  agents  and 
with  the  same  wagons  that  are  used  in  car- 
rying machines  into  the  rural  districts.  It 
is  averred  that  the  machines  are  of  the  aver- 
age weight  of  135  pounds.    That  there  are 

e  many  other  merchants  in  the  state  who  sell 

•  sewing  machines  of  a  different  *manufac- 
ture  at  their  places  of  business,  and  the 
average  weight  of  these  also  is  about  135 
pounds;  that  on  account  of  their  weight  it 
is  the  custom  and  practice  of  complainant, 
and  of  the  other  merchants  also,  to  make 
delivery  by  the  use  of  wagons  and  teams 
whether  the  sales  are  made  at  their  places 
of  business  or  otherwise,  and  that  it  is 
impracticable  to  conduct  the  business  with- 
out delivery  by  wagon. 

With  respect  to  the  business  conducted 
in  Russell  county,  Alabama,  it  is  averred 


that  complainant  operates  a  regularly  es- 
tablished place  of  business  in  the  city  of 
Columbus,  Georgia^  where  sewing  machines 
and  accessories  are  kept  for  sale,  and  in 
connection  with  this  business  agents  are  em- 
ployed  to  deliver  machines  and  accessories 
in  Russell  county,  which  adjoins  the  Georgia 
state  line;  and  that  complainant  does  not 
sell  or  deliver  any  sewing  machines  or  acces- 
sories in  Russell  county  except  in  the  fol- 
lowing manner,  namely:  Its  agents  nse 
wagons  and  teams  in  going  about  and  dis- 
playing sample  machines,  and  thereby  obtain 
orders  for  machines  and  accessories,  which 
orders  are  transmitted  by  the  agents  to  the 
complainant  at  Columbus,  Georgia,  for  ac- 
ceptance or  rejection,  and  if  accepted,  the 
machines  or  other  articles  so  ordered  are 
taken  out  of  stock  there,  placed  upon  wag- 
ons, and  thereby  delivered  to  the  purchasers 
in  Russell  county. 

The  bill  is  based  upon  the  contention  that 
§  32  of  the  tax  law  violates  the  Constitution 
of  the  United  States  in  that  it  is  a  regula- 
tion of  interstate  commerce,  and  contravenes 
the  "due  process"  and  "equal  protection" 
clauses  of  the  14th  Amendment,  and  also 
that  it  violates  the  Constitution  of  Ala- 
bama; and,  finally,  that  appellant  is  within 
the  exception  of  the  statute. 

To  the  original  bill  (prior  to  the  amend- 
ments) demurrers  were  filed,  and  were  sus- 
tained as  to  the  whole  bill  except  paragraph 
6,  which  set  forth  the  mode  of  conducting 
complainant's  business  in  Russell  county. 
As  to  this  the  court  held  that  the  facts  e 
showed  a  case  of  ^interstate  commerce,  and  • 
that  the  act  had  no  application  to  it.  199 
Fed.  654. 

The  amendments  having  been  made^  the 
amended  bill  was  submitted  upon  the  same 
demurrers,  which  were  made  to  apply  to  the 
bill  as  amended.  Again  the  court  sustained 
the  demurrers  except  as  to  paragraph  0« 
relating  to  Russell  county,  and  as  to  this 
overruled  them.  Defendants  then  filed  an 
answer  admitting  the  allegations  of  para^ 
graph  6,  and  the  cause  was  submitted  upon 
bill  and  answer,  with  the  result  that  by 
final  decree  relief  was  accorded  to  complain- 
ant as  to  the  license  tax  sought  to  be  coN 
lected  in  Russell  county,  and  in  other 
respects  relief  was  denied  and  the  bill  dis- 
missed. Because  of  the  constitutional  ques- 
tions, a  direct  appeal  to  this  court  was  taken 
under  Judicial  Code,  §  238  [36  Stat,  at  L. 
1157,  chap.  231,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  228]. 

Messrs.  John  R.  Tyson,  Henry  Axtell 
Prince,  and  W.  A.  Gunter  for  appellant. 
Mr.  Robert  O.  Brlckell  for  appellees. 
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*  Mr.  Justice  Pitney,  after  making  the 
forgoing  etatement,  delivered  the  opinion 
of  the  court: 

With  respect  to  the  busineea  conducted  in 
Russell  county,  the  decree  of  tbe  district 
court  ia  not  now  directly  under  review ;  but, 
at  any  rate,  it  was  clearly  correct  under 
Crenshaw  v.  Arkansas,  227  U.  S.  389,  57 
L.  ed.  565,  33  Sup.  Ct.  Rep.  294.  With  re- 
spect to  tlie  other  counties,  the  correctness 
of  tbe  decision,  so  far  as  the  commerce 
clause  is  concerned,  seems  to  us  equally 
clear  under  Emert  v.  Missouri,  156  U.  8. 
296,  39  L.  ed.  430,  5  Inters.  Com.  Rep.  68, 
15  Sup.  Ct.  Rep.  367. 

But  it  is  argued  that  the  courts  cannot 
properly  sustain  a  statute  which  in  direct 
terms  applies  to  all  commerce,  by  restrict- 
ing it  to  cases  of  actual  interference  with 
interstate  dealings.  To  quote  from  the 
brief:  "All  such  laws  as  will  necessarily 
affect  interstate  commerce  when  it  arises 
are  void.  We  do  not  have  to  await  actual 
results  on  actiial  commerce  to  pronounce 
them  void.  .  •  .  And,  of  course,  a  stat- 
ute of  this  character,  which  is  void  aa  a 
whole,  from  its  unity  of  character,  will  as 
readily  be  so  declared  in  a  case  in  which 
^only  intrastate  commerce  may  be  actually 
jj  involved  as  otherwise.  The  lower  court  was 
*  thus^elearly  in  error  in  limiting  the  invalid- 
ity of  the  statute  to  the  dealing  in  Russell 
county." 

This  argument,  we  think,  miaaes  the  point. 
The  statute  under  consideration  does  not  in 
direct  terms  or  by  necessary  inference  mani- 
fest an  intent  to  regulate  or  burden  inter- 
state commerce.  Full  and  fair  effect  can  bo 
given  to  its  provisions,  and  an  unconstitu- 
tional meaning  can  be  avoided,  by  indulg- 
ing the  natural  presumption  that  the  legis- 
lature was  intending  to  tax  only  that  which 
it  constitutionally  might  tax.  So  construed, 
it  does  not  apply  to  interstate  commerce  at 
all.  The  statute  provides  for  a  license  or 
occupation  tax.  Normally,  as  the  aver- 
ments of  the  bill  sufficiently  show,  the  occu- 
pation may  be  and  is  conducted  wholly 
intrastate,  and  free  from  any  dement  of 
Interstate  commerce.  The  fact  that,  as  car- 
ried on  in  Russell  county,  a  like  occupation 
is  conducted  with  interstate  commerce  as 
an  essentia]  ingredient,  is  wholly  fortuitous. 
Nor  has  the  tax  that  "unity  of  character" 
upon  which  the  argument  necessarily  de- 
pends. The  cases  cited  in  support  of  the  in- 
sistence that  the  act  must  be  adjudged 
totally  void  because,  if  applied  In  Russell 
county,  it  would  burden  interstate  com- 
merce, are  readily  distinguishable.  In 
United  States  v.  Reese,  92  U.  S.  214,  221, 
23  L.  ed.  563,  565,  there  was  a  penal  statute 
couched  in  general  language  broad  enough 
to  cover  wrongful  acts  without  as  well  as 


within  the  constitutional  inhibition,  and  it 
was  held  that  the  court  could  not  reject  the 
unconstitutional  part  and  retain  the  re- 
mainder, because  it  was  not  possible  to  sepa- 
rate the  one  from  the  other.  In  Trade-Mark 
Cases,  100  U.  S.  82,  99,  25  L.  ed.  550,  553, 
the  court  upon  the  same  principle  declined 
to  sustain  in  part  a  trademark  law,  so 
framed  as  to  be  applicable  by  its  terms  to 
all  commerce,  by  confining  it  to  the  inter- 
state commerce  that  alone  was  subject  to 
the  control  of  Congress.  In  Leloup  v.  Mo- 
bile. 127  U.  S.  640,  647,  32  L.  ed.  311,  314, 
2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep.^ 
1380,  the  court  held  a  general  license  tax^ 
imposed  by  the  state*of  Alabama  upon  the? 
business  of  a  telegraph  company  in  part 
interstate  and  in  part  internal,  to  be  uncon- 
stitutional, and  held  that  since  the  tax  af- 
fected the  whole  business  without  discrimi- 
nation it  could  not  be  sustained  with  respect 
to  that  portion  of  the  business  that  was 
internal  and  therefore  taxable  by  the  state. 
To  the  same  effect  are  Norfolk  &  W.  R.  Co. 
V.  Pennsylvania,  136  U.  S.  114,  119,  34  L. 
ed.  394,  397,  3  Inters.  Com.  Rep.  178,  10 
Sup.  Ct.  Rep.  958;  Crutcher  v.  Kentucky, 
141  U.  S.  47,  62,  35  L.  ed.  649,  654,  11  Sup. 
Ct.  Rep.  851;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Texas,  210  U.  S.  217,  52  L.  ed.  1031,  28 
Sup.  Ct.  Rep.  638;  Western  U.  Teleg.  Co.  v. 
Kansas,  216  U.  S.  1,  27,  54  L.  ed.  355,  866, 
30  Sup.  Ct.  Rep.  190.  In  Williams  v.  Tal- 
ladega, 226  U.  S.  404,  419,  57  L.  ed.  275, 
281,  33  Sup.  Ct.  Rep.  116,  there  was  a  state 
license  tax  that  operated  without  exemption 
or  distinction  upon  the  privilege  of  carrying 
on  a  business,  a  part  of  which  was  that  of 
an  essential  governmental  agency  consti- 
tuted under  a  law  of  the  United  States. 
It  was  held  that  the  tax  necessarily  in- 
cluded within  its  operation  this  part  of  the 
business,  and  since  this  was  unconstitution- 
al, the  whole  tax  was  rendered  void. 

The  statute  now  under  consideration  dif- 
fers materially,  in  that  it  deals  separately 
with  the  business  as  conducted  in  each  coun- 
ty of  the  state,  and  provides  for  separate 
taxes  to  be  laid  for  each  county.  And  the 
facts  as  averred  in  the  bill  of  complaint 
show  that  with  respect  to  all  of  the  coun< 
ties  in  which  appellant  does  business,  ex- 
cepting only  the  county  of  Russell,  there 
is  no  element  of  interstate  commerce.  In 
each  county  there  is  a  store  or  regular  place 
of  business,  from  which  all  of  the  local 
agents  for  the  same  county  are  supplied 
with  sewing  machines  and  appurtenances 
that  are  to  be  taken  into  the  rural  districts 
for  sale  or  renting,  and  all  transactions 
that  enter  into  the  sale  or  renting  are  com- 
pletely carried  out  within  a  single  county. 

It  would  be  going  altogether  too  far  to 
say  that  appellant,  being  properly  taxable. 
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and  without  the  leaat  interferenee  with  in- 
terstate  commeroe,  in  twenty-nine  counties 
S  of  the  state,  could  obtain  immunity  from 
r  all  such  taxation*  by  establishing  in  one 
county  a  system  of  business  that  involved 
transactions  in  interstate  commerce. 

So  far  aa  the  14th  Amendment  ia  con- 
eerned,  the  argument  ia  confined  to  the 
''equal  protection"  clause.  It  ia  said  there 
Is  no  sufiicicnt  ground  for  a  diatinction, 
with  respect  to  taxing  the  occupation,  be- 
tween the  business  of  selling  sewing  ma- 
chines from  a  regularly  established  store 
and  the  business  of  selling  them  from  a  de- 
livery wagon.  But  there  ia  an  evident  dif- 
ference, in  the  mode  of  doing  buainesa,  be- 
tween the  local  tradesman  and  the  itinerant 
dealer,  and  we  are  unable  to  say  that  the 
distinction  made  between  them  for  purposes 
of  taxation  Is  arbitrarily  made.  In  auch 
matters  the  states  necessarily  enjoy  a  wide 
range  of  discretion,  and  it  would  require 
a  clear  case  to  justify  the  courts  in  striking 
down  a  law  that  is  uniformly  applicable  to 
all  persons  pursuing  a  given  occupation,  on 
the  ground  that  persons  engaged  in  other 
occupations  more  or  less  like  it  ought  to  be 
similarly  taxed.  This  is  not  such  a  case. 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
6.  640,  559,  562,  46  L.  ed.  679,  689,  690, 
22  Sup.  Ct.  Bep.  431;  Cook  v.  Marshall 
County,  196  U.  S.  261,  274,  49  L.  ed.  471, 
476,  25  Sup.  Ct.  Rep.  233 ;  Armour  Packing 
Co.  V.  Lacy,  200  U.  S.  226,  235,  60  L.  ed. 
451,  456,  26  Sup.  Ct.  Rep.  232;  Southwestern 
Oil  Co.  V.  Texas,  217  U.  S.  114,  121,  64  L. 
ed.  688,  692,  30  Sup.  Ct.  Hep.  496. 

In  Quartlebaum  v.  State,  79  Ala.  1,  a  pre- 
vious statute  (subsec.  20  of  §  14,  act  of 
December  12,  1884;  Session  Acts  1884-85, 
p.  17),  which  imposed  an  annual  license  fee 
of  $25  upon  "each  sewing  machine  •  .  • 
company  selling  sewing  machines  .  .  . 
either  themselves  or  by  their  agents,  and  all 
persons  who  engage  in  the  business  of  sell- 
ing sewing  machines  •  .  •  but  when  mer- 
chants engaged  in  a  general  business  keep 
sewing  machines  .  .  .  they  shall  not  be 
required  to  pay  the  tax  herein  provided," 
was  sustained  against  the  criticism  that  it 
discriminated  between  two  classes  of  per- 
sons engaged  in  the  business  of  selling 
sewing  machines,  namely,  between  persona 
v4  who  were  "merchants  engaged  in  a  general 
?  business,"  and  persons  not  so  engaged  ;«the 
court  saying  as  to  the  former:  "If  sewing 
machines  be  part  of  their  stock  in  trade  they 
arc  taxed  for  them  as  for  other  merchandise. 
Their  business  is  in  its  nature  stationary, 
and  there  is  little  or  no  risk  in  levying  taxes 
upon  their  business,  on  the  rule  of  percent- 
age. That  rule  mny  be  wholly  unsuited  and 
ineiTectual  for  other  pursuits  and  other  linea ' 
•f  business.  Much  must  be  left  to  the  dis- 
84  S.  C.--32 


cretion  of  the  l^islature,  for  exact  equality 
of  taxation  can  never  be  reached."  And  see 
Ballou  V.  State,  87  Ala.  144,  146,  6  So.  393. 
The  contention  that  the  atatute  violatea 
the  atate  Constitution  is  grounded  upon  two 
sections  of  the  Bill  of  Rights,  viz.,  §  1, 
"That  all  men  are  equally  free  and  inde- 
pendent; that  they  are  endowed  by  their 
Creator  with  certain  inalienable  rights ;  that 
among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness;"  and  §  37,  "That  the 
sole  object  and  only  legitimate  end  of  gov- 
ernment is  to  protect  the  citizen  in  the  en- 
joyment of  life,  liberty,  and  property,  and 
when  the  government  assumes  other  func- 
tions it  is  usurpation  and  oppression." 

The  bearing  of  these  provisions  upon  the 
case  in  hand  is  not  clear.  The  argument 
seems  to  be  that  since  the  tax  law  in  ques- 
tion is  not  a  police  measure,  but  a  revenue 
measure,  the  discriminations  are  arbitrary. 
To  quote  from  the  brief:  "Selling  sewing 
machines  is  the  business,  and  it  is  taxed 
highly,  and  it  may  be  in  fact  prohibitorily, 
when  it  ia  done  by  the  use  of  wagons  and 
teams,  and  not  at  all  when  done  at  stores." 
There  are  other  suggestions  of  a  like  im- 
port. They  seem  to  be  sufficiently  answered 
by  what  has  been  already  said  respecting  the 
"equal  protection"  clause  of  the  14th  Amend- 
ment. The  state  has  a  wide  range  of  dis- 
cretion with  respect  to  establishing  classes 
for  the  purpose  of  imposing  revenue  taxes, 
and  its  laws  upon  the  subject  are  not  to  be 
set  aside  as  discriminatory  unless  it  clearly 
appeara  that  there  ia  no  rational  basis  for^ 
the  claaaification. 

•  The  caaes  cited  from  the  atate  courts  lend* 
no  support  to  appellant's  argument.  Mo- 
bile V.  Craft,  94  Ala.  156,  10  So.  534 ;  Tusca- 
loosa V.  Holczstein,  134  Ala.  636,  32  So. 
1007,  and  Gambill  v.  Endrich  Bros.  143  Ala. 
506,  39  So.  297,  involved  the  construction  of 
certain  municipal  charters  and  the  powers  of 
the  respective  municipalities  thereunder,  and 
have  no  direct  bearing  upon  the  present 
question.  In  Montgomery  v.  Kelly,  142 
Ala.  662,  70  L.RJl.  209,  110  Am.  St.  Rep. 
48,  38  So.  67,  a  municipal  ordinance  re- 
quiring each  merchant  who  issued  trading 
stamps  in  connection  with  his  business  to 
pay  a  license  tax  of  $100,  viewed  in  the 
light  of  another  ordinance  that  fixed  a 
license  fee  of  $1,000  upon  trading  stamp 
companies,  was  held  to  be  "a  palpable  at- 
tempt under  the  guise  of  a  license  tax  to  fix 
a  penalty  on  the  merchant  for  conducting 
his  business  in  a  certain  way,"  and  there- 
fore unconstitutional.  MeiTord  v.  Sheffield, 
148  Ala.  539,  41  So.  970,  sustained  a  city 
ordinance  that  imposed  a  tax  of  $200  on 
wholesale  dealers  in  illuminating  oil,  while 
fixing  the  license  tax  on  dealers  in  goods. 
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wares,  or  merchandise  in  general  at  $10. 
Alabama  Consol.  Goal  k  I.  Ck>.  y.  HerEberg, 
177  Ala.  248, 59  So.  300,  declared  nnconetlta- 
tional  §  33A  of  the  revenue  act  of  March  31, 
1911,  p.  181,  which  undertook  to  impose 
upon  persons,  firms,  or  corporations  eon- 
ducting  a  store  at  which  their  employees 
trade  on  checks,  orders,  or  the  like,  an  an- 
nual license  fee  varying  aoeording  to  the 
number  of  persons  employed;  the  court  say- 
ing: 'The  tax  is  not,  therefore,  imposed 
upon  the  business,  or  upon  all  engaged  in  a 
similar  business,  but  is  based  solely  upon  the 
manner  in  which  a  party  may  conduct  the 
business;  and  the  foregoing  section  is  re- 
pugnant to  the  state  and  Federal  Constitu- 
tions under  the  authority  of  Montgomery  v. 
Kelly,  supra.*' 

The  other  state  decisions  to  which  we  are 
referred  have  been  examined,  and  we  are 
unable  to  find  in  them  any  basis  for  declar- 
ing §  32  of  the  act  to  be  in  contravention 
H  of  the  state  Constitution. 
f  *  Finally,  it  is  said  that  since  it  appears 
from  the  averments  of  the  bill  that  all  sales 
of  sewing  machines  by  appellant's  agents 
in  the  field  are  executory  only,  and  require 
the  approval  of  appellant  at  its  regularly 
established  places  of  business,  located  in  the 
various  counties  of  the  state,  which  are 
headquarters  for  all  agents  with  their  wag- 
ons and  teams,  it  at  the  same  time  sufficient- 
ly appears  that  appellant  is  a  merchant  con- 
ducting a  regular  business  at  each  of  said 
stores,  and  therefore  within  the  saving 
clause  of  §  32  of  the  act  in  question,  which 
declares  that  "this  section  shall  not  apply 
to  merchants  selling  the  above  enumerated 
articles  at  their  regularly  established  places 
of  business." 

It  is  quite  plain,  however,  from  a  reading 
of  the  entire  section,  that  the  business  of 
selling  sewing  machines  by  traveling  sales- 
men is  intended  to  be  taxed,  and  the  busi- 
ness of  selling  them  at  established  plaees  of 
business  is  intended  to  be  left  untaxed,  so 
far  as  this  section  is  ooncemed»  although  the 
Machines  sold  at  these  places  be  delivered 
by  wagons.  Complainant  is  engaged  in  do- 
ing business  of  both  kinds;  and  with  re- 
spect to  the  itinerant  sales  it  is  subject  to 
the  tax  under  the  section  referred  to. 
Decree  affirmed. 


(St  U.  S.  250) 

KL  PASO  BRICK  COMPANY,  Appt, 

V. 

JOHN  H.  Mcknight. 

Mines  and  Minkbals  (S  26*)— Riohtb  Ao- 

QUIBBD   BT  ENTBT— EBBONBOUS  CANCKL- 
LATXON. 

1.  The  legal  effect  under  U.  S.  Rev.  Stat. 
§   2325,  U.   S.   Comp.  Stat.   1901,  p.   1429, 


of  the  allowance  ol  an  entry  upon  an  appU* 
cation  for  a  patent  to  a  mining  claim  by 
the  local  land  oSfcer  issuing  the  final  re- 
ceipt as  a  determination  that  the  original 
locations  were  valid  aind  that  everrSiinf 
necessary  to  keep  them  in  force,  including 
the  annual  assessment  work,  had  been  done, 
is  not  destroyed  by  the  cancelation  by  the 
Land  Department  of  such  entrv  and  final 
receipt,  based  upon  a  mistake  of  law. 

[Ed.  Note.— For  other  cases,  s6«  Mines  and 
Minerals,  Cent.  Dig.  fiS  61-68 ;    Dec.  Dig.  I  26.*] 

Mines  and  Minebals  (|  40^)— AiviDAyxT 
OF  Posting— Cubing  Defbot. 

2.  The  execution  before  an  officer  residing 
outside  of  the  mining  district  of  the  affi* 
davit  that  notice  of  an  application  for  a 
patent  to  a  mining  claim  had  been  posted 
on  the  land,  though  not  a  compliance  with 
U.  S.  Rev.  Stat.  §  2335,  U.  S.  Comp.  Stat 
1901,  p.  1435,  is  not  a  fatal  defect  which 
invalidates  the  entire  proceeding  before 
the  Land  Department,  but  is  a  mere  irregu- 
larity which  may  be  cured  by  the  subse- 
quent filing  of  a  properly  verified  affidavit. 

[Ed.  Note.— FV>r  other  eases,  see  Mines  and 
Minerals.  Cent.  Dig.  1 116 ;   Dee.  Dig.  |  40.*] 

Mines  and  Minebals  (I  40^)— Acquhb- 

CENCE   in   EBBONEOUS   CANCELLATION    OV 

Entbt— Effect  on  Vested  Rights. 

3.  Rights  to  a  patent  to  a  mining  claim 
with  which  the  applicant  had  become  vested 
by  a  full  compliance  with  the  requirements 
of  U.  S.  Rev.  Stat.  §  2325,  U.  S.  Comp.  Stat 
1901,  p.  1429,  were  not  destroyed  because 
such  applicant  yielded  to  an  erroneous  rul- 
ing of  the  Land  Department  canceling  the 
entry  and  receiver's  final  receipt  on  the 
ground  that  the  affidavit  of  posting  was 
executed  before  an  ofiicer  residing  outside 
of  the  mining  district,  and  instituted  new 
proceedings  in  order  to  secure  a  patent  as 
evidence  of  title. 

[Bd.  Note.~FDr  other  cases,  see  Mines  and 
Minerals.  CenL  Dig.  S  115;    Dec.  Dig.  8  40.*) 

[No.    186.] 

Argued  January  22  and  23,  1914.    Decided 

April  6,  1914. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  % 
decree  which  affirmed  a  decree  of  the  Dis- 
trict Court  of  Dofia  Ana  County  in  that 
territory  in  favor  of  plaintiff  in  a  suit  to 
try  the  right  of  possession  to  conflicting 
mining  locations.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  16  N.  M.  721,  — 
L.R.A.(N.S.)  ^,  120  Pac  694,  Ann.  Gas. 
1912D,  1309. 

Statement  by  Mr.  Justice  Lamar:  § 

*  In  proceedings  brought  by  McKnight  is  • 
try  the  right  of  possession  to  conflicting 
mining  locations,  it  appeared  that  the  de- 
fendant, the  El  Paso  Brick  Company,  was 
in  possession  of  the  Aluminum,  Intemsr 
tional,  and  Hortense  claims,  constituting 
what  was  known  as  the  Aluminum  group 


*For  other  cases  see  same  topio  A  S  numbbb  In  Dee.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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of  placer  mines.  It  held  under  locatione 
inade  prior  to  January,  1903.  In  1906  the 
eompany  decided  to  apply  for  a  patent  to 
the  land,  which  embraced  about  411  acred. 
Accordingly,  on  August  2,  1905,  it  filed 
with  the  register  of  the  land  ofBce  at  Las 
Crucee,  Dofia  Ana  county,  New  Mexico,  an 
application  for  a  patent,  together  with 
an  affidavit  (executed  before  an  officer  re- 
siding outside  of  the  mining  district)  that 
notice  of  the  application  had  been  posted 
on  the  land.  These  papers  were  filed  with 
the  register,  who  gave  the  further  notice 
required  by  statute.  No  protest  or  adverse 
claim  was  filed  by  any  person.  The  Bride 
Company  paid  $1,027.60,  being  the  purchase 
price  fixed  by  Rev.  Stat.  §  2333,  U.  6.  Comp. 
Stat:  1901,  p.  1433,  and  on  October  23, 
1905,  the  land  officers  allowed  an  entry  on 
which  the  receiver  issued  a  final  receipt— 
the  material  portions  of  which  were  as 
follows;  ^ 

United  States  Land  Office  at  Las  Cmces, 
N.  Mexico. 

October  23,  1906. 
Received  from  the  El  Paso  Brick  Com- 
pany, El  Paso,  Texas,  the  sum  of  Ten  hun- 
dred and  twenty-seven  and  50-100  dollars, 
^the  same  being   payment   in  full   for  the 
g  area  embraced  in  that  mining  claim  known 
•  as  the* "Aluminum  Placer  Group"  unsur- 
Teyed     .     •     .     embracing  410.90  acres  in 
the  Brtckland  mining  district,  in  the  county 
of  Dofia  Ana  and  territory  of  New  Mexico, 
as  shown  by  the  survey  thereof. 

$1,027.50.     Henry  D.  Bowman,  Receiver. 

The  entry  and  this  final  receipt  prima 
facie  entitled  the  company  to  a  patent, 
which,  however,  was  not  issued  because 
yarious  parties  filed  protests  with  the 
land  commissioner  in  which  it  was  asserted 
that  the  Brick  Company's  locations  were 
originally  void,  or  if  valid,  had  been  for- 
feited. It  was  also  contended  that  the 
company  was  not  entitled  to  a  patent  be- 
cause the  affidavit  showing  the  posting  of 
the  notice  on  the  land  had  not  been  signed 
before  an  officer  residing  within  the  land 
district,  as  provided  in  Rev.  Stat.  §  2335, 
U.  S.  Comp.  Stat.  1901,  p.  1435,  which  de- 
clares that  "all  affidavits  required  to  be 
made  under  this  chapter  [mining  laws] 
may  be  verified  before  any  officer  author- 
ized to  administer  oaths  within  the  land 
district  where  the  claims  may  be  situated." 

Notice  of  these  protests  was  given  to 
the  Brick  Company,  which  was  allowed  six- 
ty days  within  which  to  show  cause  why 
the  entry  should  not  be  canceled.  "In  re- 
sponse, numerous  affidavits  and  exhibits  de- 
signed to  overcome  the  objections  were 
filed  on  behalf   of   the   company,"   among 


I  which  was  a  "supplementary  affidavit  with 
reference  to  such  posting  and  such  claim^ 
I  which  was  in  compliance  with  tiie  laws  of 
the  United  States,  and  was  verified  before- 
a  proper  officer." 

On  September  4,  1906,  the  commissioner 
ruled  that  the  entry  was  fatally  defective' 
because  the  original  affidavit  as  to  post- 
ing had  not  been  executed  before  an  ofiiecr 
residing  in  the  land  district.  From  tliat 
ruling  the  Brick  Company  appealed. 

There  was  a  hearing  before  the  Assistsnt 
Secretary  of  the  Interior,  who,  on  Septem- 
ber 9,  1908,  rendered  a  decision  (37  Land^Q. 
Dee.  166)  in  which,  after  discussing  thegj 
•provisions  of  Rev.  Stat.  §$'2325,  2336,  U.  8.* 
Comp.  Stat.  1901,  pp.  1429,  1436,  and  quot- 
ing from  various  rulings  of  the  Land  De- 
partment and  courts,  he  held  that  tlie  fact, 
that  the  affidavit  of  posting  had  been  signed 
before  an  officer  residing  outside  of  the  dis- 
trict was  a  fatal  defect,  which  invalidated' 
the  entire  proceeding.  Among  other  things,, 
he  said:  "The  defect  is  not  a  mere  irregu- 
larity which  may  be  cured  by  the  subse-- 
quent  filing  of  a  properly  verified  affidavit.. 
The  statutory  provisions  involved  are  man- 
datory. Their  observance  is  among  the^ 
essentials  to  the  jurisdiction  of  the  local 
officers  to  entertain  the  patent  proceedings. 
The  requisite  statutory  proof  as  to  posting, 
not  having  been  theretofore  filed,  the  reg- 
ister was  without  authority  to  direct  the 
publication  of  the  notice  or  otherwise  pro- 
ceed, and  the  notice,  although  in  fact  pub- 
lished and  posted,  being  without  Die  neces- 
sary legal  basis,  was  a  nullity  and  inefTec^ 
tual  for  any  purpose.  The  patent  proceed- 
ings, therefore,  fall  and  the  entry  will  be 
canceled." 

The  record  further  recites  that  on  No- 
vember 24,  1908,  the  Brick  Company 
waived  its  right  to  petition  for  a  review  of 
such  decision  and  "thereupon  such  decision 
and  the  cancelation  of  said  entry  became 
final  and  said  entry  was  canceled  on  the 
records  of  the  land  office."  On  the  next 
day,  November  25,  1908,  the  Brick  Company 
filed  at  the  local  land  office  a  second  ap- 
plication for  patent.  McKnight  thereupon 
filed  an  adverse  claim  in  which  he  set  up. 
that  the  land  described  in  the  Brick  Com- 
pany's application  embraced  within  its  lim- 
its the  Lulu  and  Agnes  claims  which  had 
been  located  by  him  in  April,  1905,  and  re- 
located in  May,  1006,  at  which  time  ho  also, 
located  the  Tip  Top,  L3mch,  and  Aurora 
claims.  The  patent  proceedings  in  the  lo- 
cal land  ofiice  were  stayed  in  order  that 
McKnight  might,  as  provided  in  Rev.  Stat, 
§  2326,  U.  S.  Comp.  Stat.  1901,  p.  1430, 
bring  a  suit  in  a  court  of  competent  juris- 
diction to  try  the  right  of  possession. 

On  January  2,  1909,  McKnight  brought. 
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emintj,  New  Mexico.  It  was  tried  November 
8,  1909,  before  a  judge  witiiout  a  jury. 
At  the  hearing  McKnight  introduced  the 
certificates  of  the  locations  described  in  his 
complaint,  and  evidence  tending  to  show 
that  he  had  done  the  required  assessment 
work  on  his  five  claims.  In  support  of  his 
contention  that  the  Brick  Companj  had  for- 
feited its  rights,  by  failing  to  do  the  an- 
nual assessment  work,  the  record  recites 
that  he  offered  "certified  copies  of  proof 
filed  by  the  Brick  Company  in  June,  1905, 
and  December,  1906,  for  the  purpose  of 
showing,  in  connection  with  the  testimony 
of  the  witness  [the  keeper  of  the  county 
records]  that  there  had  been  no  satisfac- 
tory proof  of  labor  filed  for  any  year  pre- 
vious to  1906."  These  certified  copies  con- 
sisted of  affidavits  by  the  president  of  the 
Brick  Company  that  It  had  done  more  than 
f  5,000  worth  of  work  on  its  locations  dur^ 
ing  each  of  the  years  1903,  1904,  and  1906. 
There  was  no  ruling  by  the  court  limiting 
the  effect  of  the  affidavits  as  evidence,  but 
it  appears  that  McKnight  contended  that» 
as  the  names  of  the  persons  actually  doing 
the  work  were  not  stated  in  the  affidavit, 
and  as  the  first  of  the  affidavits  was  made 
in  April,  ]905,  the  burden  of  showing  that 
the  work  had  actually  been  done  for  1903 
and  1904  was  cast  on  the  Brick  Company 
^by  virtue  of  the  provisions  of  §  2315  of 
gthe  Compiled  Laws  of  New  Mexico.f  The 
*  Brick  Company,  on«the  other  hand,  appears 
to  have  contended  that  this  territorial 
statute  was  not  only  void  as  being  in  con- 
flict with  the  Federal  statutes,  but  that 
the  affidavits  offered  by  plaintiff  showed  on 
their  face  that  many  times  the  amount  of 
assessment  work  required  had  been  done  in 
1903,  1904,  and  1900,  thus  segregating  the 


t"Scc.  2315.  The  owner  or  owners  of  any 
unpatented  mining  claim  in  this  territory, 
located  under  the  laws  of  the  United  States 
and  of  this  territory,  shall,  within  sixtv 
days  from  and  after  the  time  within  which 
the  assessment  work  required  by  law  to  be 
done  upon  such  claim  should  have  been  done 
and  performed,  cause  to  be  filed  with  the  re- 
corder of  the  county  in  which  such  mining 
claim  is  situated,  an  afTiclavit  setting  forth 
the  time  when  such  work  was  done,  and  the 
amount,  character,  and  actual  cost  thereof, 
together  with  the  name  or  names  of  the  per- 
son or  persons  who  performed  such  work; 
and  sucii  affidavit,  when  made  and  filed  as 
herein  provided,  shall  be  prima  facie  evi- 
dence of  the  facts  therein  stated.  The  fail- 
ure to  make  and  file  such  affidavit  as  herein 
provided  shall  in  any  contest,  suit,  or  pro- 
ceed in;rs  touching  the  title  to  such  claim, 
throw  the  burden  of  proof  upon  the  owner 
or  ownors  of  such  claim  to  snow  that  such 
work  has  been  done  according  to  law.** 


McKnight's  subsequent  locations  nugatory. 
At  the  conclusion  of  the  evidence  the 
court  took  the  case  under  advisement,  and 
on  December  17,  1909,  rendered  a  judgment 
for  McKnight  which  was  affirmed  (16  N. 
M.  721,  —  L.R.A.(N.S.)  — ,  120  Pac.  694, 
Ann.  Cas.  1912D,  1309)  by  the  supreme 
court  of  New  Mexico.  The  case  was  then 
brought  here  on  appeaL 

Messrs.  Francis  W.  Clements,  Evans 
Browne,  Alexander  Britton,  Aldis  B. 
Browne,  W.  A.  Hawkins,  and  John  Frank* 
lin  for  appellant. 

Mr.  Shigene  8.  Ives  for  appellee. 

Mr.  Justice  liamar,  after  making  tiM 
foregoing  statement^  delivered  the  opinion 
of  the  court: 

McKnight  brought  suit  against  the  El 
Paso  Brick  Company  to  try  the  right  of 
possession  to  eonfiicting  mining  locations. 
In  his  complaint  he  asserted  his  own  title 
and  attacked  that  of  the  defendant  under 
locations  older  in  date,  but  which  he 
claimed  had  been  forfeited  by  failure  to  do 
the  annual  assessment  work  for  1903  and 
1904,  thereby  leaving  the  land  open  to  the 
locations  made  by  McEInight  in  1905  and 
1900.  The  Brick  Company,  while  insisting^ 
that  the  plaintifTs  own  evidence  proved^ 
that  the*assessment  work  had  in  fact  been* 
fully  performed,  relied  on  the  legal  effect 
of  the  company's  application  for  a  patent 
to  the  land  and  the  final  receipt  issued  to 
it  by  the  receiver  of  the  local  land  ofilce  in 
October,  1905.  To  this  the  plaintiff  replied 
that  the  entry,  on  which  the  receipt  issued, 
had  been  canceled  on  the  ground  that  the 
patent  proceedings  were  absolutely  void  be- 
cause the  statutory  affidavit  of  posting  had 
not  been  filed. 

1.  Locators  of  mining  claims  have  the 
exclusive  right  of  possession  of  all  the  sur- 
face included  within  the  exterior  limits  of 
their  claims  so  long  as  they  make  the  Im- 
provements or  do  the  annual  assessment 
work  required  by  the  Revised  Statutes, 
§  2324,  U.  S.  Comp.  Stat.  1901,  p.  1426. 
The  law,  however,  provides  (Rev.  Stat.  §S 
2325,  2333,  U.  S.  Comp.  Stat.  1901,  pp. 
1429,  1433)  a  means  by  which  the  locator 
can  pay  the  purchase  price  fixed  by  stat- 
ute and  convert  the  defeasible  possessory 
title  into  a  fee  simple.  Sixty  days'  notice 
must  be  given  in  order  that  all  persons 
having  any  adverse  claim  may  be  heard  in 
opposition  to  the  issue  of  a  patent.  That 
notice  is  threefold.  It  must  be  given  by 
publication  in  the  nearest  newspaper,  by 
posting  in  the  Land  OfiSce,  and  by  posting 
on  the  land  itself;  and  it  is  provided  in 
the  statute  that  this  latter  fact  mav  be 
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proved  hj  the  affidavit  of  two  persons  be- 
fore an  officer  residing  within  the  land  dis- 
trict ( Rev.  Stat.  $  2335 ) .  All  persons  hav- 
ing adverse  claims  under  the  mining  laws 
may  be  heard  in  objection  to  the  issuance 
of  a  patent.  But  (§  2325)  **i{  no  adverse 
claim  shall  have  been  filed  ...  it  shall 
be  assumed  that  the  applicant  is  entitled 
to  a  patent  upon  the  pa3rment  ...  [of 
the  price  fixed  by  statute]  and  that  no 
adverse  claim  exists;  and  thereafter  no  ob- 
jection from  third  persons  to  the  issuance 
of  a  patent  shall  be  heard,  exeepi  it  be 
shown  that  the  applicant  has  failed  to 
comply  with  the  terms  of  this  chapter" 
[relating  to  mineral  lands]. 
^  2.  In  the  present  case  the  Brick  Com- 
^  panly's  application  for  a  patent  was  filed, 
^  each  of  the  several  forms  of  notice*required 
by  statute  was  given,  no  adverse  claim 
was  filed,  the  purchase  price  was  paid  to 
the  government,  and  a  final  receipt  was 
issued  by  the  local  land  office.  The  entry 
by  the  local  land  officer  issuing  the  final 
receipt  was  in  the  nature  of  a  judgment 
tn  rem  (Wight  v.  Dubois,  21  Fed.  693), 
and  determined  that  the  Brick  Company's 
original  locations  were  valid,  and  that 
everything  necessary  to  keep  them  in  force, 
including  the  annual  assessment  work,  had 
been  done.  It  also  adjudicated  that  no  ad- 
verse claim  existed  and  that  the  Brick  Com- 
pany was  entitled  to  a  patent. 

From  that  date,  and  until  the  entry  was 
lawfully  canceled,  the  Brick  Company  was 
in  possession  under  an  equitable  title,  and 
to  be  treated  as  "though  the  patent  had 
been  delivered  to"  it.  Dahl  v.  Raunheim, 
132  U.  S.  262,  33  L.  ed.  325,  10  Sup.  Ct. 
Rep.  74,  16  Mor.  Min.  Rep.  214.  And,  when 
McKnight  instituted  possessory  proceedings 
against  the  Brick  Company,  the  latter  was 
-entitled  to  a  judgment  in  its  favor  when 
it  produced  that  final  receipt  as  proof  that 
it  was  entitled  to  a  patent  and  to  the  cor- 
responding right  of  an  owner. 

Nor  should  the  result  have  been  different 
when  the  record  showed  that  the  entry  and 
"final  receipt,  properly  issued,  had  becai  im- 
•properly  canceled.  It  is  true  that  the  order 
-of  the  Department  was  a  denial  of  the  pat- 
ent, but  it  was  not  a  conclusive  adjudica- 
tion that  the  Brick  Company  was  not  en- 
titled to  a  patent,  nor  could  such  an  order 
-deprive  the  Brick  Company  of  rights  vest- 
ed in  it  by  law.  For  while  the  General 
Land  Office  had  power  of  supervision  over 
the  acts  of  the  local  officers,  and  could 
annul  entries  obtained  by  fraud  or  made 
without  authority  of  law,  yet,  if  the  De- 
partment's cancelation  was  based  upon  a 
mistake  of  law,  its  ruling  was  subject  to 
Judicial  review  when  properly  drawn  in 
.^estion  in  Judicial  proceeiings,  inasmuch 


as  the  power  of  the  land  office  is  not  un- 
limited, nor  can  it  be  arbitrarily  exer- 
cised so  as  to  deprive  any  person  of  land 
lawfully  entered  and  paid  for.  Cornelius  lo 
v.*Kessel,  128  U.  8.  461,  32  L.  ed.  483,  9* 
Sup.  Ct.  Rep.  122;  Parsons  v.  Venzke,  164 
U.  S.  89,  41  L.  ed.  360,  17  Sup.  Ct.  Rep. 
27. 

3.  So  that  the  case  involves  a  determi- 
nation of  the  single  question  as  to  whether 
the  patent  was  properly  refused  by  the 
Land  Department  because  of  the  objection 
that  the  Brick  Company  had  failed  to 
comply  with  the  terms  of  the  law  relating 
to  mineral  land.  Rev.  Stat.  §  2325,  U.  S. 
Comp.  Stat.  1901,  p.  1429.  That  can  be  de- 
termined by  an  inspection  of  the  record, 
in  which  the  order  appears.  It  shows  that 
the  cancelation  of  the  entry  was  not  based 
on  the  Brick  Company's  failure  to  do  the 
annual  assessment  work,  or  to  give  the 
proper  notice,  or  to  pay  the  statutory  price, 
but  solely  for  the  reason  that  the  affidavit 
of  posting  was  e.\ecuted  before  an  officer 
who  resided  outside  of  the  land  district. 

That  decision  (37  Land  Dec.  155),  though 
supported  by  some  Departmental  rulings  of 
comparatively  recent  date,  was  in  conflict 
with  tho  established  practice  of  the  Land 
Department,  and  was  expressly  and  by 
name  overruled,  on  July  29,  1911»  in  Re 
Stock  Oil  Co.  40  Land  Dec.  198,  which  re- 
affirmed prior  decisions  to  the  effect  that 
irregularities  in  proof,  including  the  execu- 
tion of  affidavits  before  other  than  the  des- 
ignated officers,  might  be  supplied,  even  on 
appeal. 

These  and  similar  rulings,  previously  fol- 
lowed in  the  Department,  are  manifestly 
correct.  They  accord  with  the  policy  of 
the  land  laws,  under  which  the  United 
States  does  not  act  as  an  ordinary  pro- 
prietor seeking  to  sell  real  estate  at  the 
highest  possible  price,  but  offers  it  on  lib- 
eral terms  to  encourage  the  citizen  and  to 
develop  the  country.  The  government  does 
not  deal  at  arm's  length  with  the  settler  or 
locator,  and  whenever  it  appears  that  there 
has  been  a  compliance  with  the  substantial 
requirements  of  the  law,  irregularities  are 
waived  or  permission  is  given,  even  on  ap- 
peal, to  cure  them  by  supplemental  proofs. 
United  States  v.  Marshall  Silver  Min.  Co.^ 
129  U.  S.  587,  32  L.  ed.  737,  9  Sup.  Ct.  g 
Rep.  343,  16  Mor.  Min.  Rep.  205.  In*the« 
present  case  such  proof  by  supplemental 
affidavits,  properly  executed,  showed  that 
the  land  had  been  properly  posted.  But 
that  fact  was  not  allowed  to  have  any  effect 
because  of  the  mistaken  view  that,  as  the 
original  affidavit  of  posting  had  been  signed 
before  an  officer  residing  outside  of  the  land 
district,  the  patent  proceedings  were  abso- 
lutely   void.      This    confused    service    by 
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proper  posting — ^whioh  was  judisdictional, — 
with  defective  proof  of  such  service,  which 
—like  the  defective  retnm  of  an  officer — 
eould  be  corrected.     Under  the  law,  juris- 
diction   depended    upon    giving    notice   by 
publication  in  a  newspaper,  by  posting  in 
the  land  office,  and  by  posting  on  the  land 
itself, — the  statute  directing  how  the  giv- 
ing of  such  notice  should  be  proved.    But 
irregularities   in  complying  with  such  di- 
rectory provision  could  be  cured,  and  when 
cured,  as  it  was  here,  the  patent  should 
have  been  Issued.     The  cancelation  of  the 
entry  was  based  on  a  plain  error  of  law, 
and  though  there  was  no  appeal  in  fact, 
and  no  right  of  appeal  to  the  courts,  the 
ruling  did  not  operate  to  deprive  the  Brick 
Company  of  its  property  in  the  mines.    The 
fact    that    the    Brick    Company,    perforce, 
yielded  to  the  erroneous  ruling,  and  insti- 
tuted new  proceedings  in  order  to  secure  a 
patent,  as  evidence  of  its  title,  did  not  de- 
stroy the  rights  with  which  the  company 
had    become    invested    by    full    compliance 
with  the  requirements  of  Rev.  Stat.  §  2325, 
U.  8.  Comp.   Stat,   1901,  p.   1429.     When, 
therefore,  in  the  suit  to  try  the  right  of 
possession,  the  plaintiff  asked  that  proper 
effect  be  given  to  the  final  receipt  and  the 
entry  on  which  it  was  based  as  a  judgment 
in  rem,  it  was  not  making,  as  is  contended, 
a  collateral  attack  on  the  order  of  the  Land 
Department,  but  was  merely  relying  on  the 
valid  entry,  and  asking  the  court  to  decline 
to  give  effect  to  the  erroneous  cancelation. 
4.  This  conclusion  makes  it  unnecessary 
to  decide  the  question  as  to  whether  the 
territorial  statute,   imposing  upon  the  lo- 
e  cator  the  burden  of  proving  that  he  has 
§  performed  the  annual  assessment  work,  is 
*  void  as  being  in* conflict  with  the  Federal 
statutes,    which    require    no    such    annual, 
proof,    raise   no   presumption    of    abandon- 
ment, and,  as  construed  in  Hammer  v.  Gar- 
field, Min.  &  Mill.  Co.  130  U.  8.  291,  32 
L.  ed.  964,  9  Sup.  Ct.  Rep.   548,   16  Mor. 
Min.   Rep.    125,   demand  clear  and   convin- 
cing proof  that  work  has  not  been  done  be- 
fore a  forfeiture  can  be  declared.     It  also 
makes  it  unnecessary  to  determine  whether 
the  affidavit  of  work  being  offered  for  one 
purpose  by  MoKnijrht  could  be  used  for  an- 
other purpose  by  the  Brick  Company  as  sub- 
stantive evidence  in  the  case. 

Many  pages  of  the  briefs  are  devoted  to 
a  discussion  of  these  questions,  but  If  any 
of  them  were  docided  in  favor  of  the  Brick 
Company  it  could  not  increase  its  rights. 
If  the  legal  propositions  involved  could  be 
decided  in  favor  of  McKnight,  that  could 
not  overcome  the  fact  that  the  Issuance  of 
the  final  receipt  to  the  Brick  Company  on 
October  23,  1905,  was  an  adjudication  not 
only  that  the  Brick  company  was  entitled 


to  a  patent,  but  that  McEiiight  then  had 
no  adverse  claim  to  the  land.  Of  course  he 
acquired  none  in  May,  1906,  by  locating  on 
property  that  had  previously  been  and  then 
was  segr^ated  from  the  public  domain. 

The  judgment  of  the  Supreme  Court  of 
the  Territory  of  New  Mexico  it  reversed, 
and  the  case  is  remanded  to  the  Supreme 
Court  of  the  State  of  New  Mexico  for  fur- 
ther prooeedinge  not  inoonsiateni  with  ihii 
•pinion. 

Reversed. 
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AMERICAN  IRON  k  STEEL  MANUFAQi^ 
TURING  COMPANY, 

V. 

SEABOARD  AIR  LINE  RAILWAY  and  S- 
Davies  Warfield,  R.  Lancaster  Williams,. 
and  E.  C.  Duncan,  Receivers  of  the  Sea- 
board Air  Line  Railway. 

Interest  (|  7*)— Sale  ow  Thirty  Days' 
Cbedit. 

1.  A  sale  of  supplies  on  thirty  days'  ered- 
it  imports,  in  Virginia,  an  implied  promise- 
by  the  purchaser  to  pay  interest  after  that- 
date  as  an  incident  of  the  debt. 

[Bd.  Note.— For  otber  cases,  see  Interest,  Gent- 
Dig.  it  17-19;    Dec.  Die.  8  7.^] 

Rbgsivsbb  (i  168*)— Claimb—Interist. 

2.  Interest  during  the  receivership  should' 
be  allowed  on  a  claim  for  supplies  sold  to- 
a  railway  companv  in  Virginia  on  thirty 
days'  credit,   which,    under   the   local   law, 
has     priority     over     bonded     indebtedness, 
where,  before  the  credit  period  expired,  the 
railway  company,  alleged  to  be  insolvent, 
was,  on  its  own  application,  placed  in  the 
liands  of  receivers  whose  appointment  was< 
continued  under  a  bill  for  foreclosure  by  the 
mortgage    trustee,    and    the    property    waa 
subsequently  returned  to  the  railway  com- 
pany upon  the  success  of  a  plan  to  readjust 
the    bonded    indebtedness,    interest    having- 
been  paid  on  the  bonds  and  floating  indebt- 
edness   during    the    receivership,    and    the 
court  retaining  jurisdiction  for  the  purpose- 
of   passing   upon    claims    of   creditors    ag- 
grieved by  the  railway  company's  default' 
in  paying  its  obligations. 

[Ed.    Note.— For   other    cases,    see    Receivers. 
Cent.  Dig.  98  S12-S16 ;    Dec.  Dig-  I  163.*] 

[No.   233.] 

Argued  March   6,  1914.     Decided  April  6, 

1914. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit,  presenting  the  question^ 
as  to  the  right  to  recover  interest  on  a  claim 
against  a  railway  company  during  the 
period  of  a  receivership.  Answered  in  the- 
affirmative. 


*For  other  cases  see  same  topie  A  I  htjmbu  in  Dee.  A  Am.  Digs.  1907  to  date.  *  Rep'r  Indexes 
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Statement  by  Mr.  Justice  Iiamar: 
Under  the  proTieions  of  S  S  of  the  act 
^  March  3,  1891  (26  Stat,  at  L.  828,  chap. 
-517,  U.  S.  Comp,  Stat.  1901,  p.  549),  the 
-eireuit  court  of  appeals  of  the  fourth  cir- 
-«uit  certified  to  this  court  a  question  on 
which  it  desired  instruction,  and  in  that 
•oonnectioB  made  the  following  statement 
of  facts: 

"Upon  a  bill  filed  by  a  railway  company 
alleging  its  insolvency  and  consequent  in- 
ability to  maintain  itself  as  a  going  con- 
cern, except  through  the  medium  of  a  re- 
ceivership, receivers  were  appointed.  The 
bill  alleged  that  a  receivership  would  enable 
igthe  property  of  the  railway  company  to  be 
J^  preserved  and  maintained  as  a  whole,*  and 
the  sums  due  and  to  become  due  to  the  bond- 
holders and  creditors  to  be  secured  and  ul- 
timately paid  in  full. 

'The  trustee  in  the  first  mortgage  an- 
swered the  bill,  admitting  its  all^ations, 
and  afterwards  filed  a  cross  bill  again  admit- 
ting the  allegations  of  the  bill  in  regard 
to  the  insolvency  of  the  company.  The  suit 
was  not  a  creditors'  suit.  The  trustee  sub- 
eequently  filed  a  bill  in  the  same  court  to 
foreclose  the  mortgage,  seeking  a  aale  of  the 
•equity  of  redemption,  and  the  two  suits  were 
-consolidated.  No  prior  encumbrancers  were 
made  parties  to  ^ther  suit.  Prior  to  the 
receivership  the  claimant  furnished  sup- 
plies to  the  railway  company,  for  which, 
shortly  after  the  receivers  were  appointed, 
a  lien  was  duly  perfected  under  the  statute 
of  Virginia  known  as  the  labor  and  supply 
lien  statute,  Code  of  Va.  §  2486.  The  sup- 
plies were  sold  on  a  credit  of  'thirty  days, 
1  per  cent  discount  allowed  for  payment  in 
ten  days.'  Claimant  filed  its  claim  before 
the  special  master  In  the  receivership  pro- 
ceedings, relying  upon  a  statutory  lien  un- 
der the  statute  above  mentioned.  The  spec- 
ial master  reported  against  the  allowance 
of  interest  en  the  claim,  to  which  report  in 
that  particular  claimant  excepted. 

"Subsequently,  on  the  petition  of  the  rail- 
way company,  a  decree  was  entered  approv- 
ing 'a  plan  of  adjustment'  of  the  finances 
of  the  company,  and  providing  for  turning 
back  to  the  company  its  property,  and  for 
ending  the  receivership  at  a  certain  time. 
From  time  to  time  during  the  receivership 
and  at  the  ratification  of  the  plan  of  adjust- 
ment, and  as  a  part  thereof,  all  interest  due 
at  the  time  of  the  appointment  of  the  re- 
ceivers and  accruing  during  the  receiver- 
ship on  M  the  funded  and  many  of  the  float- 
ing obligations  of  the  railway  company  were 
paid  in  full.  The  amount  so  paid  for  inter- 
est aggregated  some  millions  of  dollars. 
CO  "The  decree  approving  the  plan  of  ad- 
S  justment  provided  that  the  company  should 
*  pay  in  due  <sottrse  of  business  aU^its  obliga- 


tions, liabilities,  and  indebtedness,  and  re- 
served the  right,  in  the  event  of  default  in 
that  regard,  to  any  claimant  aggrieved  by 
such  default,  to  present  his  petition  to  the 
court  to  have  his  claim  enforced  'to  the  same 
extent  as  though  the  receivership  had  con- 
tinued.' 

"After  the  receivership  had  been  thus 
terminated,  claimant  filed  its  petition  in 
the  court,  praying  that  its  exceptions  to  the 
special  master's  report  should  be  sustained, 
and  for  the  enforcement  of  its  claims,  in- 
cluding interest  thereon  during  the  period 
of  the  receivership,  and  seeking  to  enforce 
it  not  upon  the  doctrine  of  an  equitable  lien, 
but  as  a  statutory  lien.  The  circuit  court 
refused  to  allow  interest  for  the  period  of 
the  receivership,  and  from  that  ruling  an 
appeal  was  taken. 

Question. 

Is  interest  recoverable  on  such  a  claim 
for  the  period  of  the  receivership? 

Messrs.  George  Wayne  Anderson  and 
Henry  R.  Pollard  for  the  American  Iron  k 
Steel  Manufacturing  Company. 

Mr.  L.  L.  liewla  for  Seaboard  Air  Line 
Railway  et  al. 

Mr.  Justice  Iiamar  delivered  the  opinion 
of  the  court: 

The  statement  of  facts  made  by  the  cir- 
cuit court  of  appeals  of  the  fourth  circuit 
shows  that  supplies  were  sold  to  a  railway 
company  on  thirty  days'  credit.  Before  the 
credit  period  expired  the  road,  alleged  to  be 
insolvent,  was,  on  its  own  application, 
placed  in  the  hands  of  receivers,  their  ap- 
pointment being  subsequently  continued  un- 
der a  bill  for  foreclosure  filed  by  mortgagee 
trustees.  The* railway  company  succeeded*^ 
in  making  a  readjustment  of  its  bonded  in- 
debtedness and  the  property  was  returned 
to  the  owners.  The  court,  however,  retained 
jurisdiction  for  the  purpose  of  passing  upon 
the  claims  of  creditors  aggrieved  by  the  com- 
pany's default  in  psying  its  obligations. 
Among  those  presented  was  the  American 
Iron  &  Steel  Manufacturing  Company's 
claim  for  supplies  secured  by  a  lien  which 
by  statute  took  priority  over  mortgages. 
The  matter  was  referred  to  a  master  on 
pleadings  not  before  us.  He  made  a  report 
(not  in  the  record)  and  on  exceptions  there- 
to the  circuit  court  refused  to  allow  inter- 
est. From  that  statement,  in  connection 
with  the  briefs  and  arguments  of  both  coun- 
sel, we  infer  that  the  railway  was  directed 
to  pay  the  principal  of  the  claim.  The  case 
was  then  taken  to  the  circuit  court  of  ap- 
peals for  the  fourth  circuit  which  certifies 
to  this  court  the  question,  "is  interest  re- 
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eoverable  on  such  a  claim  for  the  period  of 
receivership  ?" 

Both  parties  agree  that  the  matter  is  con- 
trolled by  the  law  in  Virginia,  but  no  lighl 
is  thrown  on  the  subject  by  the  statute  of 
the  state,  which  merely  declares  that  legal 
interest  shall  continue  to  be  at  the  rate  of 
6  per  cent  Pollard's  Code,  §  2817.  No  Vir- 
ginia case  directly  in  point  is  cited  in  either 
of  the  briefs,  and  there  is  a  complete  dis- 
agreement between  counsel  as  to  the  bear 
ing  of  the  state  decisions  on  the  question 
here  involved. 

On  the  part  of  the  railway  company  it  is 
contended  that  interest  could  not  have  been 
recovered  on  this  claim  even  in  an  action  at 
law.  On  the  authority  of  Calton  ▼.  Bragg, 
15  East,  223,  13  Revised  Rep.  451,  14  Eng. 
Rul.  Gas.  541;  Newton  v.  Wilson,  3  Hen. 
&  M.  470;  Quincy,  M.  &  P.  R.  Co.  v.  Hum- 
phreys,  145  U.  S.  82,  36  L.  ed.  632,  12  Sup. 
Ct  Rep.  787,  and  other  like  cases,  it  is  ar- 
gued that  the  right  to  interest  is  a  matter 
of  agreement,  and  can  be  recovered  as  a  part 
of  the  debt  only  where  it  has  been  reserved 
in  the  contract,  or  where  a  promise  is  im- 
plied from  the  character  of  the  note  or  in- 
c:  strument  evidencing  the  debt.  The  railway 
V  therefore*insists  that  as  the  intervener  sold 
the  supplies,  without  taking  a  note  and  with- 
out securing  a  promise  to  pay  Interest,  there 
was  no  right  to  recover  interest  as  an  in- 
cident of  the  debt,  although  a  jury,  as  a 
matter  of  discretion,  might  have  allowed  it 
by  way  of  damages  for  unreasonable  delay 
in  making  payment. 

On  the  other  hand,  counsel  for  the  Iron 
&  Steel  Company  contend  that  as  these  sup- 
plies were  sold  on  a  credit  of  thirty  days, 
a  promise  was  implied  to  pay  interest  after 
that  date  as  an  incident  of  the  debt  itself. 
From  Chapman  v.  Shepherd,  24  Gratt.  883; 
Craufurd  v.  Smith,  93  Va.  623  (2),  23  S.  E. 
235,  25  S.  E.  657;  Tidball  v.  Shenandoah 
Nat.  Bank,  100  Va.  741,  42  S.  E.  867 ;  But- 
ler Bros.-Huff  Co.  v.  Virginian  R.  Co.  113 
Va.  28  (7),  73  S.  E.  441;  Roberts  v.  Cocke, 
28  Gratt.  207,  and  Cooper  ▼.  Coates,  21  Wall. 
Ill,  22  L.  ed.  482,  we  reach  the  conclusion 
that  whatever  may  have  been  the  English 
and  early  American  rule,  the  tendency  in 
Virginia,  as  elsewhere  in  this  country,  is 
to  allow  interest  on  contracts  to  pay  money 
from  the  date  that  the  debt  becomes  due. 
2  Minor's  Inst.  381.  The  sale  here  of  sup- 
plies on  thirty  days'  credit  was  not,  as 
argued,  a  mere  agreement  for  the  benefit  of 
the  buyer  that  it  should  not  be  sued  before 
the  expiration  of  that  time,  but  was  the 
fixing  of  a  definite  date  for  payment  of  the 
purchase  money.  The  acceptance  of  the  sup- 
plies, sold  on  those  terms,  was  equivalent  to 
a  promise  to  pay  the  money  on  that  day. 
Atlantic  Phosphate  Co.  v.  Grafflin,  114  U.  S. 


500,  29  L.  ed.  224,  5  Sup.  Ct.  Rep.  967.  Aa 
payment  was  not  then  made,  the  railway 
company  was  in  default,  and  interest  began 
to  accrue  as  an  incident  of  the  debt,  recover- 
able aa  such,  and  not  merely  as  damages  to 
be  allowed  in  the  discretion  of  court  or  jury. 
This  appears  to  have  been  the  view  of  the 
circuit  court  of  appeals,  since  the  interest- 
bearing  quality  of  the  debt  seems  to  be 
assumed  in  the  question— "Is  interest  re- 
coverable on  such  a  claim  for  the  period  of 
receivership  T"  ^ 

In  the  discussion  as  to  the  answer  which  ^ 
should  be  •given  that  question,  the  railway* 
company  insists  that,  whether  treated  aa 
part  of  the  debt  or  allowed  as  damages,  in- 
terest can  only  be  charged  against  the  rail- 
way because  of  delay  due  to  its  own  fault, 
while  here  the  failure  to  pay  was  due  to  the 
act  of  the  law  in  taking  its  property  into 
custody  and  operating  the  same  by  receivers 
in  order  to  prevent  the  disruption  of  a  great 
public  utility.  And  it  is  true,  as  held  In 
Tredegar  Co.  v.  Seaboard  Air  Line  R.  Co. 
105  C.  C.  A.  601,  183  Fed.  290,  that  as  a 
general  rule,  after  property  of  an  insolvent 
is  f»  Gustodia  Uffia  interest  thereafter  ae- 
cruing  is  not  allowed  on  debts  payable  out 
of  the  fund  realized  by  a  sale  of  the  prop- 
erty. But  tiiat  is  not  because  the  claim* 
had  lost  their  interest-bearing  quality  dur« 
ing  that  period,  but  is  a  necessary  and  en- 
forced rule  of  distribution,  due  to  the  fact 
that  in  case  of  receiverships  the  assets  are 
generally  insufficient  to  pay  debts  in  fulL 
If  all  claims  were  of  equal  dignity  and  all 
bore  the  same  rate  of  interest,  from  the  date 
of  the  receivership  to  the  date  of  final  dis- 
tribution, it  would  be  inunaterial  whether 
the  dividend  was  calculated  on  the  basis  of 
the  principal  alone  or  of  principal  and  in- 
terest combined.  But  some  of  the  debts 
might  carry  a  high  rate  and  some  a  low 
rate,  and  hence  inequality  would  result  in 
the  payment  of  interest  which  accrued  dur- 
ing the  delay  incident  to  collecting  and  dis- 
tributing the  funds.  As  this  delay  was  the 
act  of  the  law,  no  one  should  thereby  gain 
an  advantage  or  suffer  a  loss.  For  that  and 
like  reasons,  in  case  funds  are  not  snfllicient 
to  pay  claims  of  equal  dignity,  the  distribu- 
tion is  made  only  on  the  basis  of  the  prin- 
cipal of  the  debt.  But  that  rule  did  not 
prevent  the  running  of  interest  during  the 
receivership ;  and  if,  as  a  result  of  good  for- 
tune or  good  management,  the  estate  proved 
sufBcient  to  discharge  the  claim.s  in  full, 
interest  as  well  as  principal  should  be  paid. 
Even  in  bankruptcy,  and  in  the  face  of  the 
argument  that  the  debtor's  liability  on  the 
debt  and  its  incidents  terminated  at  the  dateg 
of  adjudication,  and  as  a  fixed  liability*was* 
transferred  to  the  fund,  it  has  been  held,  in 
the  rare  instances  where  the  assets  ultimate 
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\j  proTed  BufBdeni  for  the  purpose,  that 
creditors  were  entitled  to  interest  accruing 
after  adjudication.  2  Bl.  Com.  488;  Cf. 
Johnson  ▼.  Norris,  —  L.R.A.(N.S.)  — ,  111 
C.  C.  A.  201,  100  Fed.  460  (5). 

The  principle  is  not  limited  to  cases  of 
technical  bankruptcy,  where  the  assets  ul> 
timately  prore  suiBcient  to  pay  all  debts  in 
full,  but  principal  as  well  as  interest,  accru- 
ing during  a  receivership,  is  paid  on  debts 
of  the  highest  dignity,  even  though  what  re- 
mains is  not  sufficient  to  pay  claims  of  a 
lower  rank  in  full.  Central  Trust  Co.  v. 
Condon,  14  C.  C.  A.  314,  31  U.  S.  App.  387, 
67  Fed.  84;  Richmond  ft  I.  Constr.  Co.  v. 
Richmond,  N.  I.  ft  B.  R.  Co.  34  L.RJL.  625, 
15  C.  C.  A.  280,  31  U.  S.  App.  704,  68  Fed. 
116;  First  Nat.  Bank  ▼.  Ewing,  43  C.  C.  A. 
150,  103  Fed.  100. 

The  railway  company  relies  on  the  state- 
ment in  Thomas  ▼.  Western  Car  Co.  140  U. 
6.  06,  116,  37  L.  ed.  663,  670,  13  Sup.  Ct. 
Rep.  824,  that  "as  a  general  rule  after  prop- 
erty of  an  insolvent  passes  into  the  hands  of 
a  receiver,  interest  is  not  allowed  on  claims 
against  the  fund.*'  The  court  there  refused 
to  allow  interest  on  car  rentals,  accruing 
during  the  receivership,  under  an  old  con- 
tract, because  the  funds  were  not  sufficient 
to  pay  the  bonds,  saying  (117) :  "We  see 
no  reason  in  departing  from  that  [general] 
rule  in  a  case  like  the  present  where  the 
claim  [for  car  rentals]  would  be  paid  out  of 
the  moneys  that  fall  far  short  of  paying  the 
mortgage  debt."  But  here,  interest  was 
paid  on  mortgage  bonds  and  should  therefore 
have  been  paid  on  a  claim  which  by  statute 
was  given  priority  over  the  bonds.  This  was 
specially  true  where  the  property  was  in 
the  hands  of  a  receiver  on  the  application  of 
the  debtor  and  of  the  mortgage  trustees. 
For,  manifestly,  the  law  does  not  contem- 
plate that  either  the  debtor  or  the  trustees 
can,  by  securing  the  appointment  of  receiver, 
stop  the  running  of  interest  on  claims  of  the 
highest  dignity. 

In  the  brief  •for  the  railway  company  at- 
9  tention  is  called  to  the  fact  that  the  road 
•  was  not  in  ouatodia  legU\ndeT  a  creditors' 
suit,  but  in  a  proceeding  to  foreclose  the 
equity  of  redemption.  In  view  of  that  fact 
it  is  argued  that  the  Iron  ft  Steel  Company 
should  be  remitted  to  its  action  at  law 
against  the  company  which  is  now  in  pos- 
session of  the  property.  But  this  seems  to 
involve  matters  not  within  the  question  cer- 
tified by  the  circuit  court  of  appeals.  The 
property  was  returned  to  the  railway  com- 
pany on  condition  that  any  creditor  ag- 
grieved by  the  failure  to  pay  bis  claim  might 
present  his  petition  to  the  oourt  and  have  it 
enforced  "to  the  same  extent  as  though  the 
receivership  had  continued."  As  a  fact 
Interest  was  paid  on  the  floating  indebted- 


ness, out  of  earnings  made  by  the  receivers 
appointed  first  under  a  bill  which  asked 
that  the  property  be  taken  in  charge  by  the 
court  so  that  ultimately  all  creditors  would 
be  paid  in  full.  We  must  assume  that  the 
court  had  the  right  to  make  these  payments, 
and  if  so  it  had  a  like  right  in  the  case  of 
tiie  claim  for  railway  supplies.  No  question 
is  raised  as  to  the  power  of  the  court  to  re- 
quire payment  of  the  principal  of  appel- 
lant's debt,  and  if  the  court  could  require 
a  payment  of  the  principal,  it  could  also  en- 
force the  payment  of  the  interest,  which  was 
but  an  incident  of  that  debt.  If  the  prop- 
erty had  remained  in  the  hands  of  the  re- 
ceiver, the  lienor  might  have  been  permitted 
to  intervene  and  share  in  the  fund  realized 
by  the  sale  of  property  in  the  hands  of  re- 
ceivers appointed,  first,  on  the  application 
of  the  railway,  in  the  interest  of  all  cred- 
itors, and  continued  by  an  order  entered  in 
the  bill  to  foreclose  the  mortgage. 

It  is,  however,  not  necessary  to  discuss 
that  matter  further  than  to  say  that  on  the 
facts  stated,  interest  was  recoverable  on  the 
American  Iron  ft  Steel  Company's  claim  for 
the  period  of  receivership.  The  question  cer- 
tified by  the  Circuit  Court  of  Appeals  ia 
answered  in  the  affirmative. 


(383  U.  8.  369) 

WIRT  FRANKLIN,  Plff.  in  Err., 

V. 

C.  6.  LYNCH  and  0.  A.  SIMMONS. 


Indians  ((  15^)— Rbstbiotions  on  Aubna- 
TioN— Sale  Before  Aixotmbnt. 

1.  The  removal  1^  the  act  of  April  21, 
1004  (33  Stat,  at  L.  204,  chap.  1402),  of 
all  restrictions  upon  the  alienation  of  lands 
of  all  allottees  of  the  Five  Civilized  Tribes 
of  Indians  who  are  not  of  Indian  blood, 
did  not  empower  a  white  member  of  the 
Choctaw  Tribe  to  sell  before  allotment. 

[Ed.  Note.— For  other  cases,  see  Indians,  (3«nt. 
Dig.  §fi  17.  28.  34.  87-44;    Dec.  Dig.  §  15.*] 

Indians  (§  15*)— After- Acquired  Titlb— 
Effeoi  on  Sale  Before  Allotment. 

2.  The  after-acquired  title  of  a  white 
member  of  the  Choctaw  Nation  cannot  in- 
ure to  the  benefit  of  her  grantee  in  a  deed 
whii^.h,  under  the  act  of  July  1,  1902  (32 
Stat.  %t  L.  641,  chap.  1362),  §§  15,  16, 
was  void  when  made  because  executed  be- 
fore allotment,  notwithstanding  the  pro- 
vision of  Mansfield's  Ark.  Dig.  §  642,  that 
"if  a  person  without  title  shall  convey 
real  estete  and  subsequently  acquire  title, 
the  legal  or  equitable  estate  afterwards  ac- 
quired shall  immediately  pass  to  the  grantee 
as  if  the  estate  had  been  in  the  grantor  at 
the  time  of  the  conveyance,"  since  this  stat- 
ute was  extended  to  the  Indian  territory  by 
the  act  of  February  19,  1903   (32  Stat  at 
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L.  841,  chap.  707),  only  ao  far  as  "not  in- 
consistent with  any  law  of  Congress." 

CEd.  Note.— For  other  casei,  see  Indians,  0«nt. 
Dig.  8fi  17,  29,  84.  S7-44;    Dec.  Dig.  9  IB.*] 

[No.   553.] 

Bubmitted    February    25,    1914.      Decided 

April  6,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  reversed  a  decree  of  the  District 
Court  of  McClain  County,  in  that  state, 
in  favor  of  plaintiff  in  a  suit  to  remove  a 
cloud  on  title.    Affirmed. 

See  same  oaae  below,  37  Okla.  60,  130 
Pac.  599. 

The  facts  are  stated  in  the  opinion. 

Mr.   H.    A.    Ijodbetter   for   plaintiff   in 
error. 
o     Mr.  S.  T.  Bledsoe  for  defendants  in  error. 
ei 

*  t  Mr.  Justice  liamar  delivered  the  opinion 
of  the  court: 

Emmer  Sisney,  a  white  woman  and  widow 
of  a  Choctaw  Indian,  applied  in  1899  to  be 
admitted  as  a  member  of  the  tribe  by  inter- 
marriage. Her  application  not  having  been 
granted,  she  employed  Franklin  A  Apple, 
attorneys  at  law,  to  secure  her  enrolment. 
As  compensation  for  their  services  she,  on 
October  16,  1905,  by  warranty  deed,  con- 
veyed to  them  her  "entire  interest  in  any 
and  all  lands,  exclusive  of  homestead, 
which  might  finally  be  allotted  to  her  by 
the  Commissioners  of  the  Five  Civilized 
Tribes."  This  deed  was  duly  recorded,  to- 
gether with  an  instrument  by  which  she 
•greed  to  make  conveyance  when  the  land 
was  actually  allotted.  Thereafter,  on  No- 
vember 26,  1906,  Emmer  Sisney  was  en- 
rolled as  an  intermarried  citizen  of  the 
Choctaw  Nation.  She  promptly  made  her 
selection,  and  on  December  12,  1906,  re- 
ceived a  patent  to  land,  all  of  which,  ex- 
cept the  homestead,  she,  on  December  14, 
1906,  sold  for  value  to  Lynch  k  Simmons. 
Thereupon  Franklin,  who  had  acquired  Ap- 
ple's interest  under  the  deed  of  1905,  brought 
this  suit  to  have  the  deed  to  Lynch  &  Sim- 
mons canceled  as  a  cloud  on  his  title.  The 
district  court  of  Oklahoma  entered  a  de- 
cree in  his  favor.  That  judgment  was  re- 
▼ersed  by  the  supreme  court,  and  the  case 
is  here  on  a  writ  of  error  to  review  that 
ruling. 

Both  parties  claim  title  to  land  allott^sd 
in  December,  1906,  to  a  white  member  of 
the  Choctaw  Tribe.  The  plaintiff  has  the 
older  warranty  deed,  but  the  defendants  con- 
tend that  as  it  was  signed  before  allotment, 
the  deed  was  void  by  virtue  of  the  provi- 
sions  in  the   Supplemental   Agreement   of 


July  1,  1902  (32  Stat,  at  h,  641,  §§  15  and^, 
16,  chap.  1362) /that  * 

"lands  allotted  to  members  and  freedmeu 
[of  the  Choctaw  and  Chickasaw  Tribes] 
shall  not  be  affected  ...  by  any  deed, 
debt,  or  obligation,  of  any  character  con- 
tracted pri6r  to  the  time  at  which  said  land 
may  be  alienated  under  this  act,  nor  shall 
said  lands  be  sold  except  .  .  .  (§16) 
after  issuance  of  patent." 

To  this  the  plaintiff  replies  that,  as  Em- 
mer Sisney  was  a  white  woman,  this  pro- 
hibition against  sale  by  her  had  been  re- 
pealed by  the  act  of  April  21,  1904  (33^ 
Stat,  at  L.  204,  chap.  1402),  which  provider 
that 

"all  the  restrictions  upon  the  alienation  of 
lands  of  all  allottees  of  .  .  .  tlie  Five 
Civilized  Tribes  of  Indians,  who  are  not  of 
Indian  blood,  .  .  .  are  .  .  .  hereby 
removed." 

That  statute  did  not  authorize  white 
memhera  of  the  tribe  to  sell  future  acquired 
property,  but  did  permit  non-Indian  al- 
lottees to  sell  what  had  been  actually  as- 
signed to  them  in  severalty.  Cf.  34  Stat, 
at  L.  §  19,  p.  144,  chap.  1876.  The  distinc- 
tion between  a  member  and  an  allottee  is 
not  verbal,  but  was  made  in  recognition  of 
a  definite  policy  in  reference  to  these  lands. 
The  Revised  Statutes  (§2118)  declare  that 
no  conveyance  from  an  Indian  tribe  shall 
be  of  any  validity  in  law  or  in  equity  un- 
less authorized  by  treaty.  As  the  tribe 
could  not  sell,  neither  could  the  individual 
members,  for  they  had  neither  an  undivided 
interest  in  the  tribal  land  nor  vendible  in- 
terest in  any  particular  tract.  Gritts  v. 
Fisher,  224  U.  S.  641,  66  L.  ed.  931,  32  Sup. 
Ct.  Rep.  580.  But  in  pursuance  of  the  legis- 
lation following  the  Report  of  the  Dawes 
Commission  (Choate  v.  Trapp,  224  U.  S. 
665,  56  L.  ed.  941,  32  Sup.  Ct.  Rep.  565), 
provision  was  made  for  dividing  and  dis- 
tributing the  tribal  land  in  severalty  among 
the  members  of  the  tribe.  But,  recognizing 
the  probability  of  improvident  and  hasty 
sales  being  made.  Congress  provided  that 
the  land  could  not  be  sold  until  after  the 
patent  had  actually  issued,  and  even  then 
only  one  quarter  could  be  sold  in  one  year, 
three  quarters  in  three  years,  and  the  bal-^ 
ance  in  five  years.  The  act  of  1904,  relied  J?^ 
on  by  plaintiff,  removed  some  of  thc*restric-* 
tions,  and  permitted  those  members  of  the 
tribe  who  were  not  of  Indian  blood  to  sell 
land  after  it  had  been  actually  allotted  in 
severalty.  But  it  did  not  permit  even  a 
non-Indian  to  sell  a  mere  fioat  or  expect- 
ancy, since  he  would  not  likely  receive  the 
full  value  of  what  thereafter  might  be  pat- 
ented to  him. 

The  plaintiff  further  contends  that  even 
if  the  deed  was  inoperative  when  made,  yet. 
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4m  Emmcr  Siflney  wm  a  white  woman,  she 
had  the  capacity  of  a  white  person  of  full 
age  to  convey  an  expectancy,  so  that  when 
she  acquired  title  in  1000  it  inured  to  the 
benefit  of  Franklin  and  Apple,  as  the  gr an- 
ises under  the  deed  of  1005.  But  the 
trouble  with  this  contention  is  that  Emmer 
-Sisney  cannot  be  treated  as  a  white  woman 
-for  the  purpose  of  conveying  an  expectancy, 
and  an  Indian  for  the  purpose  of  securing 
an  allotment.  When  she  applied  to  be  en- 
rolled as  a  citizen  of  the  Choctaw  Nation 
-she,  ipso  facto,  subjected  herself  to  the  re- 
striction upon  alienation  of  Indian  land  im- 
•posed  upon  all  members  of  the  tribe.  All 
who  dealt  with  her,  as  to  land  thereafter 
Allotted  to  her,  were  charged  with  knowledge 
•that  the  act  of  1902  declared  that  such  land 
should  not  be  affected  by  any  contract  made 
before  allotment.  The  deed  of  1905  was 
ttherefore  a  nullity,  and  did  not  estop  her 
•or  her  assigns  from  showing  that  it  had 
•been  made  in  direct  violation  of  the  statute. 
"For,  to  permit  an  Indian's  deed,  void  when 
made,  to  operate  as  a  conveyance  of  title 
"io  lands  subsequently  allotted,  would  be  to 
-disregard  the  express  language  of  the  stat- 
'Ute  and  defeat  the  protective  purposes  for 
-which  the  law  was  passed.  Starr  v.  Long 
•Jim,  227  U.  S.  624,  57  L.  ed.  ^5,  33  Supi 
*Ct.  Rep.  358.  The  result  is  not  changed  by 
the  provision  of  §  642  of  Mansfletd's  Digest 
that  "if  a  person,  without  title,  shall  con- 
vey real  estate,  and  subsequently  acquire 
title,  the  legal  or  equitable  estate  after- 
wards acquired  shall  immediately  pass  to 
^  the  grantee  as  if  the  estate  had  been  in  the 
|j  grantor  at  the  time  of  the  conveyance." 
•  The  chapter  of  Mansfield's  Digest  of  •Ar- 
kansas Law  containing  this  section  was  ex- 
tended (32  Stat,  at  L.  841,  chap.  707)  to  the 
Indian  territory  "so  far  as  the  same  may 
be  applicable  and  not  inconsistent  with  any 
law  of  Congress."  It  has  no  effect  here  be- 
cause it  is  inconsistent  with  the  act  of  1002, 
which  declared  that  Indian  land  should  not 
be  affected  by  a  deed  made  before  patent. 
The  deed  to  Franklin,  having  been  nmde  be- 
fore allotment,  was  void,  and  the  judgment 
Is  affirmed. 


(US  U.  S.  186) 

DIAlifOND    COAL   A    COKE    COMPAmr, 

Appt., 

V. 

UNITED   STATES. 

PuBuo  Lands  ((  120^)— Cancellation  0¥ 
Patent— Fbaudulbnt  Sntbt  ow  Coal 
Lands. 

1.  A  homestead  patent  covering  mineral 
lands,  secured  by  submitting  false  proofs  to 
the  land  officers  of  the  nonmineral  char- 
actor  of  thp  lands  applied  for,  although  not 
vni/l  or  oppn  fo  rnllatnral  attack,  is  void- 
able and  may  ho  nnnnllod   in  a  unit  hv  the 


government  against  the  patentee  or  a  jiur- 

ohaser  with  notice  of  the  fraud. 

[Bd.  Note.— ^Por  otber  cases,  see  Pnblfo  Leads, 
Cwt  Dig.  H  8S2.3S6 ;    Dec.  Dig.  i  120.*] 

Public  Lands  ((  120*)— -Bobden  of  Pboof 
—SuFnoisNcr— Annulling  Hombstbao 
Patent  Covbbino  Mineral  Lands. 

2.  The  government  is  charged  with  the 
burden  of  proof  in  a  suit  to  annul  a  home- 
stead patent  as  wrongfully  covering  min- 
eral lands,  and  must  sustain  the  burden 
by  that  class  of  evidence  which  commands 
respect,  and  that  amount  of  it  which  pro- 
duces conviction. 

[Bd.  Note.— For  other  cases,  tee  Public  Lands, 
Cent  Dig.  §1  332-335 :   Dec.  Dig.  i  120*] 

Public  Lands  (i  120*)  —  Annulling 
Homestead  Patent  fob  Minebal  Lands. 

3.  To  justify  the  annulment  of  a  home- 
stead patent  as  wrongfully  eovering  mineral 
lands  it  must  appear  that  the  known  con- 
ditions at  the  time  of  the  proceedings  which 
resulted  in  the  patent  were  plainly  such  as 
to  engender  the  belief  that  the  land  con- 
tained mineral  deposits  of  such  quality  and 
in  such  quantity  as  would  render  their  ex- 
traction profitable,  and  justify  expenditures 
to  that  end. 


[Bd.  Note.— FV>r  other  cases,  see  PubUe  Leads» 
Gent.  Dig.  If  8S2-S85 ;    Dec  Dig.  I  120.*] 

Public   Lands   (|  120*)  —  Byidencb  — 
Sufficienct—knowledoe  That  Hoiob- 

STEAD  ENTBIES  CoVEBBD  COAL  LaNDS. 

4.  Arid  sagebrush  lands  are  sufficiently 
riiown  to  have  been  known  to  be  valuable 
for  their  coal  at  the  time  of  the  proceedings 
in  the  Land  Department  resulting  in  the 
issuance  to  a  coal  company  of  a  patent  for 
such  lands  upon  soldiers'  additional  home- 
stead entries  purchased  by  it  by  evidence 
that  such  company  made  an  earlier  effort 
to  acquire  a  part  of  such  lands  which  was 
obviously  fraudulent  and  unlawful  inde- 
pendently of  tlieir  character,  that  easily 
ten  times  their  nominal  value  was  volunta- 
rily expended  by  the  company  in  acquiring 
them,  and  that  its  own  nearby  mining  oper- 
ations, supplementing  the  evidence  afforded 
by  an  outcrop  to  the  east  of  such  lands 
and  by  the  geological  formation,  had  dis- 
dosed  the  existence  of  an  extensive  bed  of 
valuable  coal  dipping  to  the  west. 

rEd.  Note.— For  other  eases,  see  Publle  Lands. 
Cent.  Dig.  II  882-385 ;   Dec.  Dig.  |  iaO.*J 

Public  Lands  (|  29*)— What  abb  *'Ck>Ai* 

Lands." 

5.  Actual  disclosure  of  coal  within  its 
boundaries  is  not  essential  to  constitute  a 
tract  of  public  land  coal  lands  which,  under 
U.  8.  Rev.  Stat.  §§  2302,  2318,  2319,  2347- 
2351,  U.  S.  Comp.  Stat.  1901,  pp.  1410, 
1423,  1424,  1440,  1441,  are  not  subject  to 
acquisition  under  the  homestead  law,  but 
they  are  to  be  deemed  such  if  the  adja- 
cent disclosures  and  other  surrounding  or 
external  conditions  are  such  as  to  induce 
practical  coal  men  to  invest  in  such  lands 
as  valuable  for  coal  mining. 

[Bd.  Note.— For  other  cases,  see  Pnblle  Lends, 
Cent  Dig.  II  41-47;   Dec.  Dig.  i  89.*) 

[No.    192.] 

Argued  January  28  and  29,  1914.    Decided 

April  6,  1914. 
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APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which,  reversing 
a  decree  of  the  Circuit  Court  for  the  Dis- 
trict of  Wyoming,  directed  an  entry  of  a 
decree  in  favor  of  the  United  States  in  a 
suit  to  cancel  homestead  patents  as  wrong- 
fully covering  coal   lands.     Affirmed. 

See  same  case  below,  112  C.  C.  A.  272, 
191  Fed.  786. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  F.  Kelley,  li.  O.  CYans,  and 
B.  M.  Ausherman  for  appellant. 

Solicitor  General  Daris  and  Mr.  Earl 
W.  Kirchwey  for  appellee. 

eo 

?    *Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  a  suit  by  the  United  States, 
against  an  incorporated  company  engaged 
in  coal  mining,  to  regain  the  title  to  about 
2,840  acres  of  land  in  Uinta  county, 
Wyoming,  theretofore  patented  to  Thomas 
Sneddon  and  Daniel  F.  Harrison,  and 
by  them  conveyed  to  the  coal  company. 
The  patents,  thirty-four  in  number,  were 
issued  under  the  homestead  law  upon  what 
are  called  soldiers'  additional  entries.  The 
applications  for  the  entries  were  made 
at  various  dates  beginning  with  May  1, 
1899,    and    each    application    was    accom- 

C9  panied  by  an  affidavit,  by  either  Sneddon 

•  or  Harrison,  stating  thai  he  was  vwell 
acquainted  with  the  land,  had  passed  over 
it  frequently,  and  could  testify  understand- 
ingly  about  it;  that  there  was  not,  to  his 
knowledge,  any  deposit  of  coal  or  other 
valuable  mineral  within  its  limits;  that  it 
was  essentially  nonmineral,  and  that  the 
application  was  made  with  the  object  of 
securing  it  for  agricultural  purposes,  and 
not  of  fraudulently  obtaining  title  to  min- 
eral land.  Mineral  lands,  including  coal 
lands,  are  not  subject  to  acquisition  under 
the  homestead  law  (Rev.  Stat.  §§  2302, 2318, 
2319,  2347-2351,  U.  S.  Comp.  Stat.  1901,  pp. 
1410,  1423,  1424,  1440,  1441),  and  these  affi- 
davits were  made  and  submitted  as  proof 
that  the  character  of  the  lands  applied  for 
was  such  that  they  properly  could  be  ac- 
quired under  that  law.  The  land  officers 
accepted  the  affidavits  and  the  statements, 
therein  as  true,  and  allowed  the  entries  and 
issued  the  patents. 

The  bill  charged  that  the  affidavits  were 
false  and  that  the  entries  and  patents  were 
procured  in  the  execution  of  a  fraudulent 
scheme  to  acquire  known  coal  lands  under 
soldiers'  additional  homestead  entries;  and  i 
the  decisive  issues  in  the  case  were,  first, 
whether  the  lands  were  known  to  be  valu- 
able for  eoal  when  the  applications  for  the 
entries  were  made,  and,  second,  if  they 
were,    whether    the    coal    company    was    a 


bona  fide  purchaser  from  the  patentees.  At 
the  hearing  the  circuit  court  answered  the 
first  of  these  questions  in  the  n^ative  and 
gave  a  decree  for  the  eoal  company;  but 
upon  an  appeal  to  the  circuit  court  of  ap- 
peals that  court  answered  the  first  ques- 
tion in  the  affirmative  and  the  second  in  the 
negative,  and  reversed  the  action  of  the  cir- 
cuit court,  with  a  direction  that  a  decree 
for  the  government  be  entered.  112  C.  C. 
A.  272,  191  Fed.  786.  The  present  appeal 
was  then  taken  by  the  coal  company. 

As  the  arguments  of  counsel  have  taken 
a  wide  range  and  in  some  respects  have  de> 
parted  from  the  settled  rules  of  decision 
applicable  in  cases  like  this,  it  will  be  ap- 
propriate to  restate  those  rules  before  tnrn-g 
ing  to  the  evidence.    They  are: 

*1.  Questions  of  fact  arising  in  the  ad-* 
ministration  of  the  public- land  laws,  such 
as  whether  lands  sought  to  be  entered  are 
mineral  or  nonmineral,  are  committed  to 
the  land  officers  for  determination;  and  as 
their  decision  must  rest  largely  or  entirely 
upon  proofs  outside  the  official  records,  it 
is  possible  in  ex  parte  proceedings,  as  was 
the  case  here,  for  applicants,  by  submitting 
false  proofs,  to  impose  upon  those  officers 
and  secure  entries  and  patents  under  one 
law,  when  if  truthful  proofs  were  submitted 
the  lands  could  not  be  acquired  under  that 
law,  but  only  under  another  imposing  dif- 
ferent restrictions  upon  their  disposal.  A 
patent  secured  by  such  fraudulent  prac- 
tices, although  not  void  or  open  to  collat- 
eral attack,  is  nevertheless  voidable,  and 
may  be  annulled  in  a  suit  by  the  govern- 
ment against  the  patentee  or  a  purchaser 
with  notice  of  the  fraud.  St.  Louis  Smelt- 
ing k  Ref.  Co.  V.  Kemp,  104  U.  S.  636,  640, 
26  L.  ed.  875,  876,  11  Mor.  Min.  Rep.  673; 
United  States  v.  Minor,  114  U.  S.  233,  240, 
29  L.  ed.  110,  112,  6  Sup.  Ct.  Rep.  836; 
Colorado  Coal  &  I.  Co.  ▼.  United  States,  123 
U.  S.  307,  313,  31  L.  ed.  182,  185,  8  Sup. 
Ct.  Rep.  131;  Burfenning  v.  Chicago,  Si.  P. 
M.  k  O.  R.  Co.  163  U.  S.  321,  323,  41 
L.  ed.  176,  176.  16  Sup.  Ct.  Rep.  1018. 

2.  The  respect  due  to  a  patent,  the  pre- 
sumption that  all  the  preceding  steps  re- 
quired by  law  were  duly  observed,  and  the 
obvious  necessity  for  stability  in  titles  rest- 
ing upon  these  official  instruments,  require 
that  in  suits  to  annul  them  the  government 
shall  bear  the  burden  of  proof  and  shall 
sustain  it  by  that  class  of  evidence  which 
commands  respect,  and  that  amount  of  it 
which  produces  conviction.  Maxwell  Land- 
Grant  Case,  121  U.  S.  325,  379-381;  30 
L.  ed.  949,  958,  959,  7  Sup.  Ct.  Rep.  1015; 
United  States  v.  Iron  Silver  Min.  Co.  128 
U.  S.  673,  676,  32  L.  ed.  571,  672,  9  Sup. 
Ct.  Rep.  195;  United  States  v.  Stinson,  197 
U.  6.  200,  204,  205,  49  L.  ed.  724,  725,  25 
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Sup.  Ct.  Rep.  426;  United  States  v.  Clark, 
200  U.  S.  601,  608,  50  L.  ed.  618,  616,  26 
Sup.  Ct.  Rep.  340. 

3.  To  justify  the  annulment  of  a  home- 
stead patent  as  wrongfully  covered  mineral 
land,  it  must  appear  that  at  the  time 
of  the  proceedings  which  resulted  in  the 

S  patent  the  land  was  known  to  be  valuable 
for  minerals;  that  is  to  say,  it  must  appear 
•  that  the  known  conditions  at  the  time* of 
those  proceedings  were  plainly  such  as  to 
Agender  the  belief  that  the  land  contained 
mineral  deposits  of  such  quality  and  in  such 
fuantity  as  would  render  their  extraction 
profitable  and  justify  expenditures  to  that 
end.  If  at  that  time  the  land  was  not  thus 
known  to  be  valuable  for  mineral,  subse- 
quent discoveries  will  not  affect  the  patent. 
The  inquiry  must  be  directed  to  the  situa- 
tion at  that  time,  as  were  the  applicant's 
proofs  and  the  finding  of  the  land  officers. 
If  the  proofs  were  not  false  then,  they  can- 
not be  condemned,  nor  the  good  faith  of  the 
applicant  impugned,  by  reason  of  any  subse- 
quent change  in  the  conditions.  "We  say 
'land  known  at  the  time  to  be  valuable  for 
its  minerals,'  as  there  are  vast  tracts  of 
public  land  in  which  minerals  of  different 
kinds  are  found,  but  not  in  such  quantity  as 
to  justify  expenditures  in  the  effort  to  ex- 
tract them.  It  is  not  to  such  lands  that 
the  term  'mineral'  in  the  sense  of  the  statute 
is  applicable.  .  .  .  We  also  say  lands 
knoton  at  the  time  of  their  sale  to  be  thus 
valuable,  in  order  to  avoid  any  possible 
conclusion  against  the  validity  of  titles 
which  may  be  issued  for  other  kinds  of 
land,  in  which,  years  afterwards,  rich  de- 
posits of  mineral  may  be  discovered.  It 
is  quite  possible  that  lands  settled  upon  as 
suitable  only  for  agricultural  purposes, 
entered  by  the  settler  and  patented  by  the 
government  under  the  pre-emption  laws, 
may  be  found,  years  after  the  patent  has 
been  issued,  to  contain  valuable  minerals. 
Indeed,  this  has  often  happened.  We  there- 
fore use  the  term  knoton  to  be  valuable  at 
the  time  of  sale,  to  prevent  any  doubt  being 
cast  upon  titles  to  lands  afterwards  found 
to  be  different  in  their  mineral  character 
from  what  was  supposed  when  the  entry  of 
them  was  made  and  the  patent  issued." 
Deffeback  v.  Hawke,  115  U.  6.  392,  404,  29 
L.  ed.  423,  426,  6  Sup.  Ct.  Rep.  96;  Colo- 
rado Coal  &  I.  Co.  V.  United  States,  123 
U.  S.  307,  328,  31  L.  ed.  182,  190.  8  Sup.  Ct 
Rep.  131 :  United  States  v.  Iron  Silver  Min. 
Co.  128  U.  S.  673,  683,  32  L.  ed.  671,  576,  9 
Sup.  Ct.  Rep.  196;  Davis  v.  Wiebbold,  139 
U.  S.  507,  519,  35  L.  ed.  238,  242,  11  Sup. 
Ct.  Rep.  628;  Dower  v.  Richards,  151  U.  S. 

9  658,  663,  38  L.  ed.  805,  307,  14  Sup.  Ct. 

?  Krp.  452,  17  Mor.  Min.  Rop.  704;*  Shaw 
V.  Kellogg,  170  U.  S.  312,  832,  42  L.  ed. 


1050,  1057,  18  Sup.  Ct.  Rep.  632;  United 
States  V.  Plowman,  216  U.  S.  372,  374,  54 
L.  ed.  523,  524,  30  Sup.  Ct.  Rep.  299. 

As  a  further  preliminary  to  considering 
the  evidence,  it  should  be  observed  that 
these  lands,  if  purchased  under  the  coal- 
land  law,  would  have  cost  $20  an  acre,  and 
also  that  the  coal  company  could  not  have 
purchased  directly,  or  indirectly  through 
others,  more  than  320  acres,  unless  it  ex- 
pended $5,000  in  opening  and  improving  a 
mine,  in  which  event  the  maximum  would 
have  been  640  acres.  Rev.  Stat.  §§  2348, 
2350,  U.  S.  Com  p.  Stat.  1901,  pp.  1440, 
1441;  United  States  v.  Trinidad  Coal  ft 
Coping  Co.  137  U.  S.  160,  34  L.  ed.  640, 
11  Sup.  Ct.  Rep.  57;  United  States  v.' 
Keitel,  211  U.  S.  370,  63  L.  ed.  230,  29  Sup. 
Ct.  Rep.  123.  As  before  said,  the  entries 
here  in  question  embraced  about  2,840 
acres. 

Coming  to  the  evidence,  we  find  tt  volu- 
minous, unreasonably  so.  Part  of  it  sheds 
no  light  upon  the  issues,  and  was  taken 
in  disregard  of  the  last  of  the  rules  just 
stated.  That  which  properly  may  be  con- 
sidered very  clearly  establishes  the  follow- 
ing facts: 

The  proceedings  in  the  land  office  began 
in  May,  1899.  Most  of  the  applications  were 
filed  during  that  year  and  passed  to  patent 
in  1901.  The  others  were  presented  and 
acted  upon  in  succeeding  years.  The  pat- 
ents were  all  secured  by  means  of  affidavits 
and  proofs,  as  before  indicated,  declaring 
that  the  lands  were  essentially  nonmineral, 
were  not  known  to  contain  any  deposit  of 
coal,  and  were  sought  for  agricultural  pur- 
poses, and  not  as  mineral  land.  For  many 
years  the  district  in  which  the  lands  were 
situate  had  been  known  to  contain  coal. 
They  were  surveyed  in  1874,  and  the  sur- 
veyor reported  one  of  the  sections  as  coal 
land,  the  others  being  contiguous  to  lands 
similarly  reported.  This  was  shown  in  the 
field  notes  and  upon  the  official  plats.  The 
lands  were  in  a  valley,  3  or  4  miles  in 
width,  bounded  on  the  east  and  west  by 
foothills.  A  thick  bed  of  coal  was  disclosed 
in  the  eastern  face  of  the  western  hills,  but  ^ 
its  quality  was  not  such  as  to  make  it  of  ^ 
commercial  value.  Along*the  western  base* 
of  the  eastern  hills  was  the  outcrop  of  an- 
other coal  bed.  This  outcrop  had  been 
weathered  down  and  in  some  places  covered 
by  the  wash  from  above,  but  it  could  be 
traced  upon  the  surface  for  several  miles. 
It  had  been  opened  up  at  different  places, 
and  the  openings  disclosed  a  coal  bed,  from 
6  to  14  feet  in  thickness,  dipping  to  the 
west  at  an  angle  of  from  15  to  25  degrees 
from  the  horizontal,  as  did  the  cretaceous 
rocks  with  which  it  was  interstratified. 
This  coal  was  of  superior  quality  and  reo- 
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-ognized  commercial  Talue,  and  the  rocks 
oontaining  it  were  the  coal-bearing  strata 
of  that  region.  The  lands  in  controversy 
were  west  of  the  outcrop,  in  the  direction 
of  the  dip.  Some  were  near  the  outcrop, 
•and  the  east  line  of  the  farthest  section 
was  about  a  mile  and  a  half  away.  There 
was  nothing  upon  their  surface  showing 
the  presence  of  coal  beneath,  nor  anything 
indicating  that  the  bed  outcropping  on  the 
-east  and  dipping  to  the  west  did  not  pass 
through  them.  Unless  valuable  for  coal, 
they  were  not  worth  to  exceed  a  dollar  and 
-a  quarter  an  acre.  They  were  arid  sage- 
hrush  lands,  about  7,000  feet  above  sea 
level,  and  afforded  very  limited  pasturage. 
Without  irrigation  they  were  not  suscep- 
tible of  cultivation,  and  the  cost  of  securing 
water  for  that  purpose  was  prohibitive. 

Attracted  by  this  outcrop,  the  coal  com- 
pany opened  a  mine  thereon,  in  the  vicinity 
-of  these  lands,  in  1804.  In  the  beginning 
the  output  of  the  mine  was  small,  but  it 
reached  183,750  tons  for  1897,  250,608  tons 
tor  1898,  and  441,277  tons  for  1899. 

An  attempt  was  made  by  the  eoal  com- 
pany to  acquire  a  part  of  the  lands  in  con- 
troversy in  1898,  by  inducing  some  of  its 
employees  and  others  to  make  ordinary 
homestead  entries  of  them  under  an  agree- 
ment whereby  the  company  was  to  bear  the 
expense,  compensate  the  entrymen  for  the 
^  exercise  of  their  homestead  rights,  and  re- 
^ceive  the  title  when  perfected.  The  ar- 
•  rangement  was  fraudulent  *  and  in  direct 
violation  of  the  homestead  law,  independ- 
ently of  the  character  of  the  lands.  26 
Stat,  at  L.  1097,  chap.  561,  §  5,  U.  S. 
Gomp.  Stat.  1901,  p.  1388.  Sneddon  was 
in  charge  of  the  attempt.  He  was  acquaint- 
ed with  the  lands  and  all  their  surround- 
ings and  was  well  informed  upon  the  sub- 
ject of  coal  mining.  With  the  aid  of  a 
surveyor  he  identified  the  subdivisions  to 
be  entered,  and  afterwards  selected  the  men 
who  were  to  make  the  entries  and  directed 
all  that  was  done,  indicating,  in  that  con- 
nection, that  the  lands  were  eoal  lands  and 
were  to  be  taken  for  that  reason,  and  also 
to  prevent  another  coal  concern  from  get- 
ting them.  The  entries  were  made  in  160- 
acre  tracts,  and  to  give  them  apparent  sup- 
port cheap  cabins  were  put  upon  the  lands, 
at  the  company's  expense,  but  the  law  was 
not  even  colorably  complied  with  in  other 
respects.  The  next  year  this  plan  was  aban- 
doned and  that  of  using  soldiers'  additional 
rights  was  adopted.  These  rights  were  as- 
signable, and  in  their  exercise  no  residence, 
improvement,  or  cultivation  was  required. 
See  Kev.  Stat.  §  2306,  U.  S.  Comp.  Stat. 
1901,  p.  1416;  Webster  v.  Luther,  163  U. 
6.  881,  41  L.  ed.  179,  16  Sup.  Ct.  Rep.  963. 
At  the  company's  request  the  prior  entries 


were  relinquished  and  the  entrymen  were 
severaly  paid  $600  for  what  they  had  done, 
the  payment  to  one  being  $600.  When  the 
relinquishments  were  filed,  Sneddon  and 
Harrison  immediately  applied  to  enter  the 
lands  with  soldiers'  additional  rights.  A 
few  of  the  relinquished  subdivisions  were 
not  re-entered,  and  several  tracts  not 
covered  by  the  prior  entries  were  included 
in  the  new  ones,  but  all  of  the  latter  were 
made  with  soldiers'  additional  rights  pur- 
chased and  supplied  by  the  company,  and 
were  made  for  its  benefit.  The  price  paid 
by  the  company  for  these  additional  rights 
was  from  $6  to  $13  an  acre.  After  the 
entries  were  obtained  the  lands  were  con« 
veyed  to  the  company,  and  Sneddon  was 
paid  $1,000  for  this  service,  although  other- 
wise regularly  employed  by  the  company  at 
the  time.  ^ 

In  1898,  shortly  before  the  dummy  entries] 
were  made,* Sneddon  had  filed  in  the  land* 
office  a  sworn  declaration  of  his  intention 
to  purchase,  under  the  coal-land  law  (Rev. 
Stat.  S9  2347-2349,  U.  S.  Comp.  Stat.  1901, 
pp.  1440,  1441),  one  of  the  tracts  in  eon- 
troversy,  which  he  then  described  as  con- 
taining "a  valuable  vein  of  coaL"  The 
tract  was  about  a  quarter  of  a  mile  from 
the  outcrop.  At  the  time  of  making  the 
soldiers'  additional  entries  he  relinquished 
the  coal  filing  and  included  the  tract  in  two 
of  them. 

In  1899,  ahout  the  time  of  the  additional 
entries,  James  Lees  purchased  from  the  gov- 
ernment, under  the  coal-land  law,  and  sold 
to  the  eompany  for  $3,400,  a  quarter  see- 
tion  upon  which  earlier  exploration  had 
disclosed  good  coal,  8  feet  in  thickness. 
This  sale  was  in  execution  of  a  prior  ar- 
rangement, and  the  price  paid  to  Lees  was 
$200  in  excess  of  that  paid  to  the  govern- 
ment. The  tract  was  within  a  half  mile  in 
each  of  three  directions  from  lands  here  in 
controversy. 

Aa  indicative  of  the  weight  and  impor- 
tance which  men  having  a  practical  knowl- 
edge of  eoal  mining  attached  to  the  outcrop 
at  the  time,  the  government  proved  by  an 
experienced  mine  foreman,  who  had  been  in 
charge  of  large  mines,  known  as  the  Cum- 
berland, adjacent  to  a  portion  of  the  lands 
in  controversy,  that  those  mines  were 
opened  in  1 900  by  reason  of  what  was  found 
on  the  outcrop;  that  there  was  no  precedent 
drilling  of  the  adjacent  lands;  and  that  in 
advising  the  opening  of  the  mines  he  was 
guided  by  what  an  examination  of  the  out- 
crop in  1889  disclosed.  True,  he  said  that 
he  could  not  take  "a  solemn  oath"  or  "be 
positive"  that  unexplored  lands  in  the  vi- 
cinity of  the  outcrop  and  in  the  direction 
of  the  dip  contained  valuable  coal,  but 
his  testimony  was  plainly  to  the  effect  that 
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th«  outcrop,  the  direction  and  inelinationi 
«f  the  dip,  and  other  conditions  in  1809. 
and  1900,  afforded  reasonable  ground  for  he- 
liering  that  a  considerable  territory  lying 

^  west  of  the  outcrop  could  be  mined  proflt- 

5  ably. 

•  •  There  was  much  expert  testimony  by 
geologists  concerning  the  outcrop  and  other 
known  geological  data  bearing  upon  the 
character  of  those  lands.  In  the  main  the 
witnesses  were  agreed  respecting  the  exist- 
ence of  these  physical  indicia,  but  difTered 
as  to  the  conclusions  to  be  drawn  from 
them;  the  expert  for  the  government  main- 
taining that  they  afforded  convincing  rea- 
sons for  concluding  that  the  lands  were 
eoal  lands,  and  the  experts  for  the  coal 
company  controverting  that  view.  But  the 
divergence  was  not  so  pronounced  as  it 
would  seem,  for  it  was  partly  due  to  a  dif- 
ference as  to  what,  in  legal  contemplation, 
are  eoal  lands. 

The  expert  for  the  government  proceeded 
upon  the  theory  that  when  the  known  sur- 
roundings are  such  that  practical  coal  men 
would  invest  in  particular  lands  for  coal 
mining,  or  advise  others  to  do  so,  those 
lands  are  to  be  deemed  coal  lands,  even 
though  coal  has  not  as  yet  actually  been 
disclosed  within  their  limits.  And  having 
in  mind  the  outcropping  coal  bed,  the  di- 
rection and  inclination  of  its  dip,  the  char- 
acter of  the  rocks  with  which  it  was  inter- 
stratified,  the  quality  and  thickness  of  the 
coal  at  the  outcrop,  the  proximity  of  the 
lands  to  the  outcrop,  and  the  topographical 
and  structural  features  of  the  vicinity,  he 
gave  it  as  his  opinion  that  the  eoal  bed 
extended  into  and  through  the  lands  in 
f  uestlon,  and  that  pra<ftical  coal  men  would 
regard  the  lands  as  valuable  for  eoal,  and 
invest  in  them  as  such.  He  accordingly  pro- 
nounced them  coal  lands  within  his  accep- 
tation of  that  term.  This  conclusion  had 
substantial  support,  not  only  in  the  facts 
already  recited,  but  also  in  the  fact  that 
the  company's  maps,  made  three  years  be- 
fore the  suit  was  begun,  showed  that  it 
was  intended  to  project  its  mining  opera- 
tions westward  from  the  outcrop  a  mile 
and  a  half,  and  had  designated  the  inter- 
vening lands,  which  included  some  of  those 
in  controversy,  as  coal  lands,  and  in  the 
J  further    fact    that    the    company    had    re- 

•  turned  lands  extending«^estward  a  similar 
distance,  likewise  including  some  now  in 
controversy,  as  exempt  from  direct  taxa- 
tion by  reason  of  a  local  statute  substitut- 
ing an  output  tax  upon  eoal  mines.  Laws 
Wyo.  1903,  chap.  81,  p.  101.  The  return 
for  the  year  in  which  the  maps  were  made 
claimed  an  exemption  of  substantially  six 
sections,  in  two  tiers  of  three  sections  each, 
although  the  work  of  developing  the  mine 


(No.  4),  as  shown  by  the  maps,  was  still 
within  the  east  half  of  the  middle  section 
in  the  eastern  tier. 

The  experts  for  the  coal  company  pro- 
ceeded largely,  but  not  entirely,  upon  the 
theory  that  lands  cannot  be  regarded  as 
coal  lands  unless  coal  in  quantity  and  of 
quality  to  render  its  extraction  profitable  is 
actually  disclosed  within  their  boundaries. 
One  testified  that  even  if  a  slope  were 
driven  from  the  outcrop  to  within  6  feet 
of  the  vertical  boundary  of  one  of  the  sec- 
tions in  question,  and  in  good  coal  all  the 
way  (a  fact  proved,  but  not  to  be  con- 
sidered here,  because  in  the  nature  of  a  dis- 
covery subsequent  to  the  entries),  ft  would 
not  show  that  the  section  approached  was 
coal  land,  there  being  no  actual  exposure  of 
coal  within  its  limits.  And  he  added  that 
it  would  be  the  same  if  the  distance  were 
3  inches  instead  of  6  feet,  but  that  "the 
moment  you  cross  the  line,  then  it  com- 
mences to  be  coal  land."  Special  emphasis 
was  laid  upon  the  uncertainties  incident  to 
coal  mining  in  the  cretaceous  areas  of  the 
West  by  reason  of  the  occurrence  of  faults, 
wants,  thinning,  and  the  like;  and  this,  it 
was  said,  required  that  actual  exposure  of 
coal  within  the  land,  by  an  outcropping  at 
the  surface  or  an  excavation,  be  accepted  as 
the  true  and  only  test.  But  even  such  a 
test  was  largely  discredited  by  statements 
that  "a  good  outcrop  at  the  surface  may 
represent  a  want  below,  or  a  want  at'  the 
surface  may  represent  a  coal  below,"  and 
that  in  following  a  good  discovery  a  fault 
or  thinning,  as  well  as  a  want,  may  be  en- 
countered at  any  moment.  It  was  conceded,^ 
however,  that  the  coal  horizon — ^meaning  ^ 
the*  coal-bearing  strata  shown  at  the  out-  • 
crop,  but  not  necessarily  the  coal — passed 
through  the  lands  in  controversy,  and  one 
expert,  while  declaring  that  he  could  not 
make  an  affidavit  that  they  were  coal  lands 
in  the  sense  of  "strictly  containing  deposits 
of  eoaV  candidly  added:  "But  I  would  be 
prepared  to  make  an  affidavit  that  I  believe 
them  to  contain  coal."  Another,  although 
pronouncing  the  showing  at  the  outcrop  and 
elsewhere  insufficient  to  render  the  lands 
valuable  for  eoal  mining,  said:  "1  am  not 
prepared,  personally,  to  either  affirm  or 
deny  that  this  land  does  or  does  not  con- 
tain coal.  I  contend  that  it  is  beyond  the 
capacity  of  any  man  to  say  that  something 
exists  or  does  not  exist  upon  which  he  has 
no  absolute  testimony." 

It  is  of  some  significance  that  Sneddon — 
who  had  long  been  in  the  company's  serv- 
ice, had  been  the  central  figure  in  the  ae- 
quisition  of  these  lands,  was  familar  with 
them  and  the  purpose  for  which  they  were 
sought  and  acquired,  was  the  company's 
superintendent  when  the  evidence  was  taken 
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before  the  master,  and  was  present  during 
a  part;  at  least,  of  the  time  when  it  was  be- 
ing taken — ^was  not  called  by  the  company 
as  a  witness,  and  that  statements,  declara- 
tions, and  acts  attributed  to  him  and  which 
made  against  the  company  were  permitted 
to  go  undented  and  unexplained. 

We  think  the  evidence,  rightly  considered, 
shows  with  the  requisite  certainty  that  at 
the  time  of  the  proceedings  in  the  land 
office  the  lands  were  known  to  be  Taluable 
for  coal.  Otherwise  they  had  only  a  nomi- 
nal value,  not  to  exceed  $1.25  an  acre,  and 
yet  easily  ten  times  that  amount  was  volun- 
tarily expended  by  the  company  in  acquir- 
ing them.  It  was  hardly  intending  to  make 
an  aimless  or  grossly  excessive  expenditure. 
It  was  a  practical  concern,  operated  by 
practical  men.  It  had  located  a  mine  upon 
the  outcrop  five  years  before,  and  in  the 
^  meantime  had  proved  the  wisdom  of  the 
•  undertaking  by  its  mining  operations. 
They  had  disclosed  the  existence  of  an  ex- 
tensive bed  of  valuable  coal  dipping  to  the 
west  under  the  valley,  and  in  that  way  had 
supplemented  the  evidence  afforded  by  the 
outcrop  and  its  surroundings.  Without  any 
doubt  these  considerations  induced  the  com- 
pany to  believe,  and  rightly  so,  that  the 
lands  in  controversy  possessed  a  value  for 
coal  mining  greatly  in  excess  of  their  value 
for  any  other  purpose.  This  explains  the 
expenditure  and  the  persistency  of  the 
company's  efforts  to  acquire  them;  and  the 
fact  that  the  earlier  effort  was  obviously 
fraudulent  and  unlawful,  independently  of 
the  character  of  the  lands,  serves  in  no 
small  degree  to  explain  the  kindred  prac- 
tices employed  in  the  later  effort.  In  short, 
the  company,  without  care  as  to  the  means, 
sought  and  acquired  the  lands  because  it 
regarded  them  as  valuable  for  coal.  Its 
view  and  purpose  were  also  reflected  by  its 
maps  and  tax  returns.  Of  course,  it  was 
not  a  bona  fide  purchaser  from  Sneddon 
and  Harrison,  for  they  were  mere  agents 
representing  it  as  an  undisclosed  principal. 
An  exposure  to  the  eye  of  coal  upon  the 
particular  lands  was  not  essential  to  give 
them  a  then  present  value  for  coal  mining. 
They  were  all  adjacent  to  the  outcrop  and 
above  the  plane  of  the  coal-bearing  strata 
dipping  under  the  valley.  In  alternate  even- 
numbered  sections  they  substantially  par- 
alleled the  outcrop  for  7  miles,  and  in  two 
places  were  separated  from  it  by  only  a 
few  rods.  Those  to  the  north  were  opposite 
the  company's  developed  mine  (No.  4),  and 
those  to  the  south  were  opposite  the  tract 
acquired  through  Lees,  upon  which  good  coal 
was  disclosed.  The  outcrop,  the  disclosures 
in  the  vicinity,  and  the  geological  forma- 
tion pointed  with  convincing  force  to  a 
workable  bed  of  merchantable  coal  extend- 
ing under  the  valley  and  penetrating  these 


lands.    These  eonditi<ms  were  open  to  com- 
mon obseravtion,  and  were  such  as  would  ^ 
appeal  to  practical  men,  and  be  relied  upon^ 
by  •them  in  making  investments  for  coal* 
mining.    They  did  so  appeal  to  the  Cumber- 
land people,  as  well  as  this  company,  both 
large  concerns  represented  by  men  of  ex- 
perience,   understanding   the   uncertainties 
and  haiards  of  the  business  as  well  as  its 
rewards.    No  doubt  it  has  its  uncertainties 
and  hazards,  but  the  evidence  shows  that 
they  are  not  so  pronounced  as  indicated  by 
the  company's  experts. 

There  is  no  fixed  rule  that  lands  become 
valuable  for  coal  only  through  its  actual 
discovery  within  their  boundaries.  On  the 
contrary,  they  may,  and  often  do,  become 
BO  through  adjacent  disclosures  and  other 
surrounding  or  external  conditions;  and 
when  that  question  arises  in  cases  such  ma 
this,  any  evidence  logically  relevant  to  the 
issue  is  admissible,  due  regard  being  had  to 
the  time  to  which  it  must  relate. 

The  case  of  Colorado  Coal  k  I.  Co.  t. 
United  States,  123  U.  S.  307,  31  L.  ed.  182, 
8  Sup.  Ct.  Rep.  131,  relied  upon  by  the  coal 
company,  is  essentially  different  from  this 
in  that  there  the  court  was  dealing  with  a 
statute  excepting  from  entry  lands  on 
which  there  were  "mines"  at  the  time,  a 
matter  particularly  noticed  in  the  opinion 
(p.  328),  while  here  the  exception  is  of 
"mineral  lands"  and  "lands  valuable  for 
minerals."  Rev.  Stat.  §§  2302,  2318,  U.  8. 
Comp.  Stat.  1901,  pp.  1410,  1423. 

It  will  be  perceived  that  we  are  not  here 
concerned  with  a  mere  outcropping  of  coal 
with  nothing  pointing  persuasively  to  its 
quality,  extent,  or  value;  neither  are  we 
considering  other  minerals  whose  mode  of 
deposition  and  situation  in  the  earth  are 
so  irregular  or  otherwise  unlike  coal  as  to 
require  that  they  be  dealt  with  along  othor 
lines. 

Decree  affirmed. 


(238  U.  8.  223) 
UNITED   STATES,  Plff.   in   Err., 

V. 

WILLIS  N.  BIRDS  ALU     (No.  727.) 


UNITED  STATES,  Plff.   in  Err, 

V. 

THOMAS  E.  BRENTS.     (No.  728.) 


UNITED  STATES,  Plff.  in  Err., 

V. 

EVERETT  E.  VAN  WERT.     (No.  729.) 

CouBTS  (S  3S5^)— Appeal  feom  Distbiot 
Court— Questions  Reviewable. 
1.  A  decision  of  a  Tederal  district  conii 

sustaining  a  demurrer  to  an  indictment  upon 
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the  ground  that  the  acts  charged  did  iiot|*  Mr.  Justice  Hashes  delivered  the  opinion? 

of  the  court: 

Separate  indictmeDts  were  found  against 
the  several  defendants.  There  were  two  in- 
dictments against  the  defendant  Birdsall 
(which  were  consolidated),  charging  him 
with  having  given  to  Brents  and  Van  Wert, 
respectively,  a  hrihe  in  violation  of  §  39  of 
the  Criminal  Code  [35  Stat,  at  L.  1096, 
chap.  321,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1600].  The  indictments  against  Brents  and 
Van  Wert  were  for  accepting  the  bribes  in 
violation  of  §  117.  Demurrer  to  each  in- 
dictment, upon  the  ground  that  it  charged 
no  offense,  was  sustained  by  the  district 
court.  200  Fed.  818.  The  cases  are  brought 
here  under  the  criminal  appeals  act.  34 
Stat,  at  L.  1246,  chap.  2564. 

In  view  of  the  nature  of  the  question 
presented,  it  is  not  necessary  to  consider 
the  indictments  separately.  According  to 
the  allegations,  Birdsall  was  attorney  for  ^ 
certain  persons  who,  on  indictment  for  un-  g 
lawfully  selling*  liquor  to  Indians,  had* 
pleaded  guilty  and  had  been  sentenced  at 
the  April  term,  1910.  Application  had  then 
been  made  to  the  judge  of  the  court  for  a 
reduction  or  suspension  of  the  sentences, 
and  it  was  also  stated  that  an  effort  would 
be  made  to  obtain  a  commutation  by  Execu- 
tive action.  Brents  and  Van  Wert  were 
special  officers,  duly  appointed  by  the  Com- 
missioner of  Indian  Affairs,  under  the  au- 
thority of  the  Secretary  of  the  Interior,  for 
the  suppression  of  the  liquor  traffic  among 
the  Indians.  It  was  averred  that  by  the 
regulations  and  established  requirements  of 
the  Department  of  the  Interior  they  were 
charged  with  the  duty  of  informing  and 
advising  the  Commissioner  of  Indian  Af- 
fairs, either  directly  or  through  other  sub- 
ordinates, concerning  all  matters  connected 
with  the  conviction  and  punishment  of  per- 
sons violating  the  laws  of  the  United  States 
in  reference  to  the  liquor  traffic  affecting 
the  Indians,  and  particularly  "to  inform 
the  said  Commissioner  whether  or  not  the 
effective  suppression  of  the  liquor  traffic 
with  and  among  Indians  would  be  furthered 
or  prejudiced  by  Executive  or  judicial  clem- 
ency in  any  particular  case." 

After  referring  to  the  conviction  and  sen- 
tence of  the  persons  named,  and  to  the  ap- 
plication then  made  to  the  judge  for  a 
reduction  or  suspension  of  sentence,  each  in- 
dictment continued  as  follows: 

"That  then  and  there  the  judge  of  the 
said  court  announced  that  he  would  not 
change  or  reduce  or  suspend  the  said  sen- 
tences or  any  part  thereof,  unless  a  recom- 
mendation to  that  effect  was  made  to  him 
bv  the  said  Commissioner  of  Indian  Affairs; 
and  the  United  States  attorney  in  the  afore- 
said district  announced  that  he  would  not 


fall  within  the  condemnation  of  the  statute 
on  which  the  indictment  is  founded  is  based 
upon  the  construction  of  such  statute,  so  as 
to  be  reviewable   in  the   Federal  Supreme 

Court. 

[Ed.  Note.-~For  other  cases,  see  Courts,  Cent. 
Dig.  SS  1022-1025.  1081 :    Dec.  Dig.  §  885.*] 

Bbibeby  (II*)  —  Official  Act  —  Dbpabt- 

MENTAI*  KEQUIBBHENT. 

2.  The  official  action  sought  to  be  in- 
fluenced by  a  bribe  charged  to  have  been 
given  and  accepted  contrary  to  the  Federal 
Criminal  Code  (35  Stat,  at  h.  1096,  1109, 
chap.  321,  U.  S.  Comp.  Stat.  Supp.  1911, 
pp.  1600,  1G23),  §§  39,  117,  need  not  have 
been  prescribed  by  statute;  it  is  sufficient 
that  it  was  governed  by  a  lawful  require- 
ment of  the  executive  department  under 
whose  authority  the  officer  was  acting;  and 
such  requirement  need  not  have  been  pre- 
scribed by  a  written  rule  or  regulation,  but 
might  also  be  found  in  an  established  usage 
which  constituted  the  common  law  of  the 
department,  and  fixed  the  duties  of  those 
engaged  in  its  activities. 

[Bd.  Note.— For  other  cases,  see  Brlberyp  Cent. 
Dig.  ii  2,  8;    Dec.  Dig.  9  1-*1 

Indians  (|  35^)— Tbaffio  in  Intoxicating 
LiQUOBS  —  Depabtmental  Regulations 
— Repobts  of  Subobdinatss. 

3.  Regulations  and  practices  having  the 
force  of  regulations,  under  which  special 
officers  for  the  suppression  of  the  liquor 
traffic  among  the  Indians  are  charged  with 
the  duty  of  rendering  true  reports  to  the 
Commissioner  of  Indian  Affairs,  and  of  mak- 
ing recommendations  with  respect  to  the 
advisability  of  showing  executive  or  judi- 
cial clemency  to  those  convicted  of  selling 
liquor  to  Indians,  could  be  established  by  the 
Commissioner  under  U.  S.  Kev.  Stat.  §  463, 
U.  S.  Comp.  Stat.  1901,  p.  262,  giving  him, 
under  the  direction  of  the  Secretary  of  the 
Interior,  and  agreeably  to  such  regulations 
as  the  President  may  prescribe,  "the  man- 
agement of  all  Indian  affairs  and  of  all 
matters  arising  out  of  Indian  relations." 

[Bd.  Note.'For  other  cases,  see  Indians,  Cent. 
Dig.  S8  61,  62 ;   Dec.  Dig.  8  85.*] 

[Nos.   727,   728,  and  729.] 
Argued   and   submitted   January   8   and   9, 
1914.     Reargued  February  25,  1914.     De- 
cided April  6,  1914. 

JN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Iowa  to  review  a  judgment  sustaining  a 
demurrer  to  indictments  charging  respect- 
ively the  giving  and  accepting  of  bribes. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  206  Fed.  818. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attornev  Grenerals  Wallace 
and  Denisoii  for  plaintiff  in  error. 

Messrs.  Charles  W.  Mullan  and  H.  B. 
Boies  for  defendant  in  error  in  No.  727. 

No  counsel  appeared  for  the  other  defend- 
ants in  error. 
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rocommcTid  a  commutation  or  other  Execu- 
tive clemency  unless  a  recommendation  to 
that  effect  was  made  to  him  by  the  said 
Commissioner  of  Indian  Affairs. 

**That  then  and  there,  and  during  all  the 
N  dates  and  times  herein   mentioned,  it  was 

•  and  long  had  been  the* settled  usage  and 
practice  for  the  United  States  judges  in 
determining  upon  sentences  and  upon  the 
applications  for  changes,  reductions,  or  sus- 
pensions thereof,  to  consult  the  United 
States  attorney,  and  either  directly  or 
through  him  the  administrative  officer 
charged  with  the  enforcement  of  the  laws 
in  question,  including  laws  for  the  sup- 
pression of  the  liquor  traffic  with  and  among 
the  Indians, — tlie  said  Commissioner  of  In- 
dian Affairs:  and  likewise  it  had  been  and 
was  the  settled  usage  and  practice  of  the 
President,  in  the  exercise  of  his  power  of 
extendincr  Executive  clemencv,  to  consult 
the  Attorney  General;  and  likewise  it  had 
been  and  was  the  settled  usage  and  prac- 
tice of  the  Attorney  General,  for  the  pur- 
pose of  advising  the  President  on  the  said 
subject,  to  consult  with  the  United  States 
attorney  or  other  officer  by  whom  the  prose- 
cution had  been  conducted.     .     .     . 

"That  then  and  there  and  that  at  all 
the  times  liorcin  mentioned  the  Commission- 
er of  Indian  Affairs,  in  the  performance  of 
his  official  duty,  as  provided  by  the  rules 
and  regulations  and  established  usages  and 
practices  and  requirements  of  the  said  De- 
partment of  the  Interior,  and  as  provided 
by  law,  was  charged  with  the  duties  of  as- 
sisting in  the  enforcement  of  the  laws  of 
the  United  States  in  reference  to  the  liquor 
traffic  affecting  Indians,  and  particularly 
with  the  duty,  when  requested  so  to  do,  of 
advising  and  making  recommendations  to 
any  judge  before  whom  any  prosecutions  on 
the  said  subject  may  have  been  tried,  and 
the  United  States  attorney  or  other  officer 
by  whom  the  said  prosecution  had  been  con- 
ducted, concerning  the  effect  upon  the  en- 
forcement of  the  said  law  of  any  proposed 
leniency  or  clemency  in  connection  with  the 
punishment  of  persons  found  guilty  of  of- 
fenses thereunder." 

The  indictments  against  Birdsall  charged 

him  with  having  given  money  to  Brents  and 

Van   Wert  with    intent   to    influence   their 

^  official  action  so  that  they  would  advise  the 

eo  Commissioner   of   Indian    Affairs,   contrarv 

•  to  the  truth  •that  upon  facts  officially  known 
to  them  leniency  should  be  granted  to  the 
persons  who  had  been  convicted  and  sen- 
tenced, as  stated,  and  that  in  the  interest 
of  the  enforcement  of  the  laws  the  Com- 
missioner should  so  recommend  to  the  judge, 
the  United  States  attorney,  the  Secretary 
of  the  Interior,  the  Attorney  General,  or 
the    President.     The    indictments    against 


Brents  and  Van  Wert  charged  that  they 
bad  received  the  money  from  Birdsall  with 
the  intent  that  their  official  action  should 
be  thus  influenced. 

As  the  district  court  held  that  the  act* 
charged  did  not  fall  within  the  condemna- 
tion of  the  statute,  the  court  necessarily 
construed  the  statute,  and  the  cases  are 
properly  here.  United  States  v.  Patten, 
226  U.  S.  625,  635,  57  L.  ed.  3.33,  339,  44 
L.R.A.(N.S.)  825,  33  Sup.  Ct.  Rep.  141. 

Section  117  of  the  Criminal  Code  (36 
Stat,  at  L.  p.  1109,  chap.  321,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1623),  with  respect  to 
the  acceptance  of  bribes,  provides  that 
"whoever,  being  an  officer  of  the  United 
States,  or  a  person  acting  for  or  on  behalf 
of  the  United  States,  in  any  official  capacity, 
under  or  by  virtue  of  the  authority  of  any 
department  or  office  of  the  government 
thereof,"  accepts  money,  etc.,  "with  intent 
to  have  his  decision  or  action  on  any  ques- 
tion, matter,  cause,  or  proceeding  which 
may  at  any  time  be  pending,  or  which  may 
by  law  be  brought  before  him  in  his  official 
capacity,  or  in  his  place  of  trust  or  profit, 
influenced  thereby,"  shall  be  punished  as 
stated.  Section  39  (id.  p.  1096),  as  to 
bribe  giving,  uses  similar  language  in  de- 
fining the  official  relation  of  the  recipient 
and  the  character  of  the  action  intended  to 
be  influenced;  adding  the  words — "with  in- 
tent to  influence  him  to  commit  .  .  . 
any  fraud  ...  on  the  United  States, 
or  to  induce  him  to  do  or  omit  to  do  any 
act  in  violation  of  his  lawful  duty." 

Every  action  that  is  within  the  range  of 
official  duty  comes  within  the  purview  of 
those  sections.  There  was  thus  a  legisla- 
tive basis  (United  States  v.  George,  228  U. 
S.  14,  22,  57  L.  ed.  712,  715,  33  Sup.  Ct. 
Rep.  412)  for  the  charge  in  the  present 
cases,  if  the  action  sought  to  be  influenced  eo 
was  official  action.  To  constitute*it  official* 
action,  it  was  not  necessary  that  it  should 
be  prescribed  by  statute;  it  was  sufficient 
that  it  was  governed  by  a  lawful  require- 
ment of  the  Department  under  whose  au- 
thority the  officer  was  acting  (Rev.  Stat. 
§  161,  U.  S.  Comp.  Stat.  1901,  p.  80;  Benson 
V.  Henkel,  198  U.  S.  1,  12,  49  L.  ed.  919, 
922,  25  Sup.  Ct.  Rep.  500;  Haas  v.  Henkel, 
216  U.  S.  462,  480,  54  L.  ed.  569,  577,  30 
Sup.  Ct.  Rep.  249,  17  Ann.  Cas.  1112).  Nor 
was  it  necessary  that  the  requirement  should 
be  prescribed  by  a  written  rule  or  regula- 
tion. It  might  also  be  found  in  an  estab- 
lished usage  which  constituted  the  common 
law  of  the  Department  and  fixed  the  duties 
of  those  engaircd  in  its  activities.  United 
States  V.  Macdnniel,  7  Pet.  1,  14,  8  L.  ed. 
587,  592.  Tn  numerous  instances,  duties  not 
completely  defined  by  written  rules  are 
clearly  established  by  settled  practice^  and 
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•etion  taken  in  the  course  of  their  perform- 
ance must,  be  regarded  as  within  the  pro- 
▼iBions  of  the  above-mentioned  statutes 
against  hribcrj'.    Haaa  ▼.  Henkel,  supra. 

We  must  assume,  in  view  of  the  decision 
below,  that  the  indictment  sufficiently 
charged  that  the  action  of  Brents  and  Van 
Wert,  which  it  was  sought  to  influence,  was 
action  in  the  course  of  duty  so  far  as  the 
regulations  and  usages  of  the  Department 
could  establish  that  duty. 

The  question  is  whether  the  Department 
had  authority  to  establish  it.  The  district 
court  held  that  it  had  no  such  power,  and 
hence  that  tiie  indictments  charged  no  of- 
fense. The  ruling  was  that  there  was  "no 
act  of  Congress  conferring  upon  the  Interior 
Department,  or  the  Bureau  of  Indian  Af- 
fairs, any  duty  whatever  in  regard  to  recom- 
mending to  the  executive  or  judicial  depart- 
ments of  the  government  whether  or  not 
Executive  or  judicial  clemency  shall  be  ex- 
tended to,  or  withheld  from,  any  person 
who  may  be  charged  with,  or  convicted  of, 
Belling  intoxicating  liquors  to  Indians,  or 
of  any  other  offense  against  the  United 
States."  206  Fed.  818,  821. 
The  Commissioner  of  Indian  Affairs,  "uu- 
^der  the  direction  of  the  Secretary  of  the 
g  Interior,  and  agreeably  to  such  regulations 
*  AS  the  President  may  prescribe,"  is*charged 
with  "the  management  of  all  Indian  affairs 
and  of  all  matters  arising  out  of  Indian 
relations"  (Rev.  Stat.  §  403,  U.  S.  Comp. 
Stat.  1901,  p.  262).  The  object  of  the  es- 
tablishment of  the  office  was  to  create  an 
Administrative  agency  with  broad  powers 
Adequate  to  the  execution  of  the  policy  of 


the  government,  aa  determined  by  the  acts 
of  Congress,  with  respect  to  the  Indians 
under  its  guardianship.  From  an  early 
day,  Congress  has  prohibited  the  liquor 
traffic  among  the  Indians,  and  it  has  been 
one  of  the  important  duties  of  the  Indian 
Office  to  aid  in  the  enforcement  of  this  legis- 
lation. See  act  of  June  30,  1834,  chap.  161, 
§  20,  4  Stat,  at  L.  729,  732;  Rev.  Stat. 
§§  2139-2141;  act  of  July  23,  1892,  chap. 
234,  27  Stat,  at  L.  260;  act  of  January  30, 
1897,  chap.  109,  29  Stat  at  L.  506.  It  has 
furnished  such  aid  by  the  detection  of  vio- 
lations, by  the  collection  of  evidence,  and 
by  appropriate  steps  to  secure  the  convic- 
tion and  punishment  of  offenders.  The 
regulations  of  the  office,  adopted  under 
statutory  authority  (Rev.  Stat.  §§  465, 
2038,  U.  S.  Comp.  Stat.  1901,  p.  264),  have 
been  explicit  as  to  the  duties  of  Indian^ 
agents  in  this  respect.!  In  recent  years, H 
Congress  has* made  special  appropriations* 
"to  enable  the  Commissioner  of  Indian  Af- 
fairs, under  the  direction  of  the  Secretary 
of  the  Interior,  to  take  action  to  suppress 
the  traffic  of  intoxicating  liquors  among 
Indians"  (34  Stat,  at  L.  328,  1017,  chaps. 
3504,  2285  ;t  35  Stat  at  L.  72,  782.  chaps. 
153,  263;  36  Stat  at  L.  271,  1059,  chaps. 
140,  210;  37  Stat  at  L.  619,  chap.  388), 
and  an  organization  of  special  officers  and 
deputies,  serving  in  various  states,  has  been 
created  in  the  Department.  Through  these 
efforts  numerous  convictions  have  been  ob- 
tained. The  results  have  been  reported  to 
Congress  annually  by  the  Commissioner,  > 
and  the  appropriations  for  the  continuance 
of  the  service  have  been  increased.  3 


1  These  regulations  are  as  follows: 

"574.  Having  therefore  the  power  to  break 
up  to  a  great  extent  this  demoralizing  traf- 
fic" (the  liquor  traffic),  "agents  are  expected 
to  use  the  utmost  vigilance  in  enforcing  the 
penalties  of  the  law  against  all  persons  who 
engage  in  it  with  the  Indians  under  their 
eharge,  whether  this  is  done  on  or  off  the 
reservation. 

"576.  When  persons  are  detected  in  a  vio- 
lation of  the  law  their  cases  should  be  placed 
in  the  hands  of  the  district  attorney  for  the 
district  wherein  the  crime  was  committed, 
in  order  that  they  may  be  promptly  arrest- 
ed, tried,  and  punished;  and  agents  will  co- 
operate with  that  officer  in  his  efforts  to  con- 
vict the  guilty  parties,  furnishing  him  with 
the  requisite  evidence  and  all  the  facts  that 
they  mav  be  able  to  obtain  for  the  purpose 
ind'icatea.  Indians  are  competent  witnesses 
in  these  cases. 

"576.  It  is  also  the  duty  of  agents  to 
strictly  carry  out  the  provisions  of  §§  2140 
and  2141  of  the  Revised  Statutes  of  the 
United  States  respecting  the  searching  for 
concealed  liquors  within  their  agencies,  and 
respecting  the  destruction  of  distilleries  set ' 


up  or  continued  in  Indian  country."    Regu- 
lations of  the  Indian  Office  (1004). 

«H.  Doc.  vol.  27,  60th  Cong.  1st  Sess.  pp. 
26-31;  H.  Doc.  vol.  43,  60th  Cong.  2d  Sess. 
pp.  34-40;  H.  Doc.  vol.  44,  61st  Cong.  2d 
Sess.  pp.  12-15;  H.  Doc.  vol.  32,  61st  Cong 
3d  Sess.  pp.  12-13;  H.  Doc.  voL  41,  62d 
Cong.  2d  Sess.  pp.  32-33. 

3  The  nature  and  extent  of  this  author- 
ized service  of  the  Department  are  shown 
hj  the  following  extract  from  the  Commis- 
sioner's report  for  the  fiscal  year  ending 
June  30,  1912;  "Until  1906  ...  en- 
forcement of  these  statutes  and  subsequent 
enactments"  (as  to  the  liquor  traffic)  ^'was 
left  to  Indian  agents  ana  superintendents 
and  their  Indian  police,  assisted  so  far  as 
might  be  by  local  peace  officers  and  by  repre- 
sentatives of  the  Department  of  Justice. 
In  1906  criminal  dockets  in  Indian  territory 
became  so  crowded  and  the  possibility  of 
early  trial  so  remote  that  disregard  of  the 
statutes  forbidding  introduction  of  intox- 
icants assumed  large  importance.  To  meet 
the  emergency.  Congress,  in  the  act  of  June 
21,  1906,  appropriated  $25,000  to  be  used  to 
suppress  the  traffic  in  intoxicating  liquors 
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^  •  This  being  the  character  of  the  Depart- 
ment's work,  it  cannot  be  doubted  that  when 
persons  who  are  convicted  apply  for  Execu- 
tive clemency  the  President  is  entitled  to 
avail  himself  of  the  recommendations  of  the 
Secretary  of  the  Interior  and  of  the  Com- 
missioner. The  information  obtained  by 
the  Indian  Office  and  its  advice  are  al- 
ways at  his  command.  The  President  is 
entitled  to  know  whether,  in  the  judgment 
of  the  Secretary  or  the  Commissioner,  the 
granting  of  clemency  will  tend  to  promote 
or  hinder  the  efforts  of  the  Department. 
The  action  of  these  officers  in  thus  advising 
the  President  plainly  would  be  official  ac- 
tion; but  in  so  acting  they  would  neces- 
sarily rely  largely  upon  the  reports  and 
advice  of  subordinates  in  the  department 
who  were  more  directly  acquainted  with  the 
existing  conditions,  the  records  of  offenders, 
and  the  facts  and  circumstances  of  particu- 
lar cases.  For  this  reason,  if  for  no  other, 
it  was  within  the  competency  of  the  office 
to  establish  regulations,  and  practices  hav- 
ing the  force  of  regulations,  that  all  per- 
sons employed  in  its  work  should  render  to 
the  Commissioner  whenever  requested  true 
reports  and  give  disinterested  and  honest 
advice  upon  the  facts  kno^^'n  to  them  with 
respect  to  the  advisability  of  showing 
leniency  to  convicted  violators  of  the  law. 
Nor  is  there  any  ground  for  the  conclu- 
sion that  the  President  is  limited  to  obtain- 
ing direct  reports  to  himself  in  such  mat- 
ters. By  virtue  of  his  relation  to  the  De- 
partment he  may  require  the  reports  to  be 
made  to  the  Attorney  General,  who,  by  the 
direction  of  the  President,  may  be  intrusted 
with  the  duty  of  securing  the  information 
and  recommendations  which  the  President 
should  have  in  order  properly  to  pass  upon 
^applications  for  clemency;  and  for  these 
i^  purposes  the  Department  could  require  *the 
necessary  reports  from  those  engaged  in  its 
service. 

Further,  there  can  be  no  question  that  the 
authority  of  the  Department  in  its  under- 
taking to  suppress  the  forbidden  traffic  ex- 
tended to  every  matter  in  which  its  aid  was 
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appropriate.  That  was  the  clear  import 
of  the  legislation  broadly  defining  its  pow- 
ers and  of  the  action  of  Congress  in  sup- 
porting its  work.  Whenever  it  could  afford 
assistance  in  the  course  of  proceedings  to 
secure  the  punishment  of  offenders  it  was 
fully  empowered  to  give  it.  If  a  judge  in 
fixing  the  sentence  to  be  imposed  upon 
those  found  guilty,  or  in  determining 
whether  the  sentence  as  imposed  should  be 
suspended  or  reduced,  desired  to  be  ad- 
vised of  the  recommendation  of  the  Com- 
missioner of  Indian  Affairs,  in  view  of  his 
knowledge  of  the  conditions  attending  the 
enforcement  of  the  law,  the  Commissioner 
was  not  lacking  in  authority  to  comply 
with  the  request.  It  is  not  enough  to  say 
that  there  is  no  mandatory  requirement  im- 
posing the  obligation  to  give  the  recom- 
mendation. In  executing  the  powers  of  the 
Indian  Office  there  is  necessarily  a  wide 
range  for  admin fstrative  discretion,  and  in 
determining  the  scope  of  official  action  re- 
gard must  be  had  to  the  authority  con- 
ferred; and  this,  as  we  have  seen,  embraces 
every  action  which  may  properly  constitute 
an  aid  in  the  enforcement  of  the  law. 

The  Commissioner  was  entitled  to  give  his 
recommendations  to  the  judge  or  to  the 
United  States  attorney  upon  request,  and 
he  had  complete  power  under  the  direction 
of  the  Secretary  of  the  Interior  to  establish 
rules  and  usages  in  the  Department  by 
which  he  could  secure  correct  information 
and  uncorrupted  advice  from  every  one  of 
his  subordinates.  None  of  these  officers 
could  properly  say  that  in  reporting  with 
respect  to  the  effect  of  leniency  in  particu- 
lar cases  he  was  acting  outside  the  sphere 
of  official  conduct,  and  the  giving  and  ac- 
ceptance of  bribes  to  infiuence  their  reports  n 
and  recommendations *was  within  the  stat-« 
utes  under  which  these  indictments  were 
laid. 

The  judgment  of  the  District  Court  in 
each  case  is  reversed,  and  the  cases  are  re- 
manded for  further  proceedings  in  con- 
formity with  this  opinion. 

It  is  so  ordered. 


among  Indians,  and  in  August,  1906,  a 
special  officer  was  commission^  and  sent  to 
Oklahoma  that  he  and  his  subordinates 
might,  through  detective  operations,  supple- 
ment the  efforts  of  superintendents  in  charge 
of  reservations.  In  the  fiscal  year  1909, 
when  the  appropriation  had  grown  to  $40,- 
000,  this  service  began  to  operate  through- 
out all  states  where  Indians  needed  protec- 
tion. In  1911  the  service  had  grown  until 
it  had  an  appropriation  of  $70,000  and  an 
organization  including  1  chief  special  offl- 
eer,  1  assistant  chief »  2  eonstablea,  12  special 


officers,  and  143  local  deputies  stationed  in 
21  states.  The  increasing  success  of  the 
service  appears  in  the  fact  that  in  1909, 
561  cases  which  the  service  secured  came  to 
issue  in  court,  resulting  in  548  convictions, 
whereas  in  1911,  1,202  cases  came  to  issue, 
1,168  defendants  were  convicted,  and  but 
34  defendants  were  acquitted  by  juries.  In 
1911  fines  imposed  amounted  to  $80,463, 
or  more  than  the  appropriation  for  the 
service."  H.  Doc.  No.  933,  62d  Cong.  3d 
Seas.  pp.  II,  12. 
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CONSTITUnOWAL  LaW  (§  134*)— IMPAIRING 

Contract  Obligations  —  Corporate 
Franghiss  —  AcosPTANCS  OP  Statb's 
Offer. 

1.  The  grant  resulting  from  the  accept- 
ance by  the  establishment  of  a  plant  de- 
voted to  the  prescribed  public  use  of  the 
state's  offer  in  Cal.  Const.  1870,  art.  11,  §  19, 
as  amended  in  1886,  to  permit  persons  or 
corporations  duly  incorporated  for  the  pur- 

{^ose  "in  any  city  where  there  are  no  pub- 
ic works  owned  and  controlled  by  the  mu- 
nicipality for  supplying  the  same  with 
water  or  artificial  light"  to  lay  pipes  in  the 
city  streets  for  the  purpose  specified,  con- 
stituted a  contract,  and  vested  in  the  ac- 
cepting individual  or  corporation  a  prop- 
perty  right  protected  by  the  Federal 
Constitution  against  impairment. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  i  344;   Dec.  Dig.  §  134.*] 

Cjnstitdtional  Law  (§  134*)--Impaibino 
Contract  Obligations— Rights  of  Gas 
Company— BxTBNDiNO  Mains  in  Citt 
Streets. 

2.  The  contract  rights  of  a  gas  com- 
pany accepting,  by  the  establishment  of  its 
plant,  the  state's  ofifer  in  Cal.  Const.  1870, 
art.  11,  §  19,  as  amended  in  1885,  of  the 
privilege  of  laying  pipes  in  the  streets  of 
a  city  so  far  as  may  "be  necessary  for  in- 
troducing into  and  supplying  such  city  and 
its  inhabitants"  with  artificial  light,  in- 
clude the  continuing  authority  to  lay  its 
gas  mains  in  streets  not  previously  used 
in  order  to  extend  its  distributing  svstem 
within  the  city,  subject  only  to  the  limita- 
tions which  such  constitutional  provision 
prescribes;  tna?.,  local  superintendence  of  the 
execution  of  the  work,  regulations  for  in- 
demnity with  respect  to  damage,  and  the 
right  of  the  municipality  to  regulate  the 
rates;  and  such  rights  were  unconstitution- 
ally impaired  by  the  amendment  of  such 
constitutional  provision  on  October  10,  1911, 
and  by  the  municipal  ordinances  adopted  in 
pursuance  thereof,  under  which  extensions 
cannot  be  made  unless  the  gas  company  first 
seeks  and  obtains  a  franchise  by  purchase. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §  844;   Dec.  Dig.  §  134.*] 

[No.   416.] 

Argued  January  6,  1914.    Decided  April  6, 

1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decree 
refusing  relief  by  habeas  corpus  to  a  person 
arrested  upon  the  charge  of  excavating  in  a 
city  street  in  violation  of  a  municipal 
ordinance.  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  163  Cal.  068,  126 
Pac.  876. 

The  facta  are  stated  in  the  opinion. 
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Messrs.  Garret  W.  McEnerney,  Oscar 
A.  Trippet,  Warren  Gregoiy,  H.  H.  Trow- 
bridge, and  W.  H.  Chickering  for  plaintiff  in 
error. 

Messrs.  Ray  E.  Nimmo,  Albert  liee 
Stephens,  John  W.  Shenk,  and  William  J. 
Carr  for  defendant  in  errcr. 

Messrs.  Charles  S.  Wheeler  and  John  F. 
Bowie  as  amid  curia,  ^ 

*  Mr.  Justice  Hughes  delivered  the  opin-* 
ion  of  the  court: 

This  is  a  writ  of  error  to  review  a  judg- 
ment in  a  habeas  corpus  proceeding.  163 
Cal.  668,  126  Pac.  875.  ^ 

The  plaintiff  in  error  was  arrested,  ong 
or  about*February  27,  1912,  upon  the  charge  • 
of  excavating  in  a  street  of  Los  Angeles  in 
violation  of  a  municipal  ordinance.  He  was 
acting  on  behalf  of  the  Economic  Gas  Com- 
pany, a  corporation  supplying  inhabitants 
of  the  city  with  gas,  and  was  engaged  in 
preparing  to  lay  its  pipes  in  a  street  which 
it  had  not  previously  used.  The  company 
was  proceeding  under  a  claim  of  right  based 
upon  §  19  of  article  11  of  the  state  Con- 
stitution of  1879,  as  amended  in  1885,  which 
was  as  follows: 

"Sec.  19.  In  any  city  where  there  are  no 
public  works  owned  and  controlled  by  the 
municipality  for  supplying  the  same  with 
water  or  artificial  light,  any  individual,  or 
any  company  duly  incorporated  for  such 
purpose,  under  and  by  authority  of  the 
laws  of  this  state,  shall,  under  the  direc- 
tion of  the  superintendent  of  streets,  or  oth- 
er officer  in  control  thereof,  and  under  such 
general  regulations  as  the  municipality  may 
prescribe,  for  damages  and  indemnity  for 
damages,  have  the  privilege  of  using  the 
public  streets  and  thoroughfares  thereof, 
and  of  laying  down  pipes  and  conduits 
therein,  and  connections  therewith,  so  far 
as  may  be  necessary  for  introducing  into 
and  supplying  such  city  and  its  inhabitants 
either  with  gaslight  or  other  illuminating 
light,  or  with  fresh  water  for  doni(  sJc  and 
all  other  purposes,  upon  the  condition  that 
the  municipal  government  shall  have  the 
right  to  regulate  the  charges  thereof." 

On  October  10,  1911,  this  section  of  the 
Constitution  was  amended  by  the  substitu- 
tion of  the  following  provision: 

"Sec.  19.  Any  municipal  corporation  may 
establish  and  operate  public  works  for  sup- 
plying its  inhabitants  with  light,  water, 
power,  heat,  transportation,  telephone  serv- 
ice, or  other  moans  of  communication. 
Such  works  may  be  acquired  by  original 
construction  or  by  the  purchase  of  existing 
works,  including  their  franchises,  or  both.  ^ 
Persons  or  corporations  may  establish  and* 
operate*works  for  supplying  the  inhabitants* 
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with  such  Bervices  upon  such  conditions  and 
under  such  regulations  as  the  municipalitj 
may  prescribe  under  its  organic  law,  on 
condition  that  the  municipal  government 
shall  have  the  right  to  regulate  the  charges 
thereof.  A  municipal  corporation  may  fur- 
nish such  services  to  inliabitants  outside  its 
boundaries,  provided,  that  it  shall  not  fur- 
nish any  service  to  the  inhabitants  of  any 
other  municipality  owning  or  operating 
works  supplyinfT  the  same  service  to  such 
inhabitants  without  the  consent  of  such 
other  municipality,  expressed  by  ordi- 
nance/' 

Thereupon,  by  ordinance  approved  Octo- 
ber 26,  1911,  the  city  of  Los  Angeles  pro- 
vided that  no  one  should  exercise  any  fran- 
chise or  privilege  to  lay  or  maintain  pipes 
or  conduits  in  the  streets  for  conveying  gas, 
water,  etc..  without  having  obtained  a  grant 
from  the  city  in  accordance  with  the  city's 
charter  and  the  procedure  prescribed  by  the 
ordinance,  unless  such  person  (or  corpora- 
tion) might  be  "entitled  to  do  so  by  direct 
and  unlimited  authority  of  the  Constitution 
of  the  state  of  California,  or  of  the  Con- 
Btitution  or  laws  of  the  United  States." 
Another  ordinance,  approved  February  21, 
1912,  declared  that  it  should  be  unlawful 
to  make  any  excavation  in  a  street  for  any 
purpose  without  written  permission  from 
the  board  of  public  works,  and  that  before 
issuing  the  permit  the  board  should  require 
the  applicant  to  show  legal  authority  to  use 
the  streets  for  the  purpose  specified. 

It  was  under  the  last-mentioned  ordi- 
nance that  the  charge  was  laid  against  the 
plaintiff  in  error.  A  writ  of  habeas  corpus 
was  sued  out  upon  the  ground  that  the 
municipal  legislation,  and  the  constitutional 
amendment  upon  which  it  rested,  fio  far  as 
they  interfered  with  the  extension  by  the 
company  of  its  lighting  system  within  the 
city,  impaired  the  obligation  of  the  com- 
pany's contract  with  the  state  in  violation 
of  article  I,  §  10,  of  the  Federal  Constitu- 
Stion,  and  also  deprived  it  of  its  property 
•  without  due  process  of  law,  and  denied  to 
it  the  equal  protection  of  the  laws,  contrary 
to  the  14th  Amendment.  The  writ  was  re- 
turnable before  the  supreme  court  of  the 
state. 

It  appeared  that  the  Economic  Gaslight 
Company  was  organized  in  1900  and  there- 
upon undertook  to  manufacture  and  dis- 
tribute gajB  within  the  city  for  lighting  pur- 
poses. As  there  were  no  gas  works  owned 
and  controlled  by  the  city,  the  constitu- 
tional provision  (as  it  stood  before  the 
amendment  of  1911)  applied.  Having  ac- 
quirrd  an  existing  plant,  which  had  been 
€8tn)»l'f«^ied  under  the  authority  of  that  pro- 
ri-'-'Ti.  r».«  foMtnanv  had  extended  its  rvs- 
tci:»   r,u   ;l.a:.   prior  to  October  10,  1911,  it 


had  many  miles  of  mains  and  was  serving 
upwards  of  3,500  customers.     Its  plant  had 
been    established    with   a    view    to    an    in- 
creased demand  for  its  service.     Its  situa- 
tion, as  disclosed  by  the  petition,  which  was 
not  traversed,   was   thus   described   by   the 
state   court:      The   petitioner   ''shows   that 
the  works  of  said  company  were  established 
and  operated  with  the  intent  to  supply  gas 
in  every   section   of   the   city,   and   to   lay 
pipes  in  every  street,  if  necessary  for  that 
purpose;    that   to   this   end    it   constructed 
works  of  a  size  sufficient  to  supply  gas  to  a 
much  larger  territory  than  it  was  supply- 
ing prior  to  October  10,  1911,  and  had  ex- 
pended   in    so    doing    $100,000    more    than 
would  have  been  required  for  works  to  sup- 
ply only  the  territory  reached  by  its  pipes 
at  that  date,  that  it  had  laid   and  main- 
tained its  pipes  in  many  streets  of  the  city, 
and   had   supplied  gas   thereby   to   the   in- 
habitants in  such  streets  for  more  than  two 
years  before  said  date;  that  prior  to  said 
date,  said  company  had  made  contracts  with 
many  of  the  inhabitants  of  the  city  to  sup- 
ply gas  to  them,  that  said  contracts  were 
still  in  force,  and  that,  in  order  to  perform 
them,  it  must  extend  its  mains  into  streets 
not  before  used  by  it.    All  its  works  before 
that  date  were  constructed    in  accordance  ^ 
with  the  provisions  of  the  Constitution  ex-§ 
isting*  prior    to   said    amendment,   and    in* 
compliance   with   existing   regulations   and 
directions    of   the    city    authorities."     The 
petition  also  sets  forth  that  by  reason  of 
the  increased  expense  of  construction  of  its 
plant,  as  above  stated,  it  could  not  supply 
at  a  profit  the  territory  contiguous  to  the 
streets  actually  used  by  it  at  the  date  of 
the  amendment,  and  that  to  confine  its  serv- 
ice to  that  territory  ii^ould  entail  upon  the 
company    a    constant    loss    of    more    thaa 
$2,000  a  month. 

It  was  further  averred  that  on  Februaiy 
23,  1912,  the  company  had  applied  to  the 
board  of  public  works  for  permission  to 
excavate  in  the  designated  street,  not  there- 
tofore occupied  by  it,  for  the  purpose  of 
extending  its  distributing  system  in  accord- 
ance with  the  former  provision  of  the  Con- 
stitution, offering  to  comply  with  the  gen- 
eral regulations  of  the  city  with  respect  to 
damages  and  indemnity  for  damages.  The 
board  informed  the  company  that  there 
were  no  general  regulations  on  the  subject 
with  which  it  had  not  complied,  but  that 
the  company  would  not  be  permitted  to 
open  the  street,  or  to  lay  its  pipes  therein, 
unless  it  first  sought  and  obtained  a  fran- 
chise by  purchase  in  accordance  with  the 
ordinance  of  October  26,  1911.  Thereupon, 
the  company  notified  the  board  that  it 
would  extend  its  mains  at  the  time  and 
place  stated,   and   requested  the  board   to 
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direct  and  superintend  the  work.  It  was 
proceeding  accordingly  to  open  a  trench  for 
its  mains  when  it  was  stopped  by  the  ar- 
rest of  the  plaintiior  in  error. 

The  supreme  court  of  the  state  held  that 
the  constitutional  amendment  authorised 
the  city  to  enact  the  ordinances  in  ques- 
tion and  thus  to  prescribe  the  terms  and 
conditions  upon  which  franchises  of  the 
character  described  might  thereafter  be  ob- 
tained and  exercised.  It  was  further  de- 
cided that  the  grant  under  the  former  con- 
stitutional  provision  took  effect  only  upon 
o  acceptance;  that  the  only  means  whereby 
•  an  effectual  manifestation*  of  acceptance 
could  be  made  was  the  act  of  taking  pos- 
session and  occupying  the  street  for  the 
purpose  allowed;  and  hence,  that  the  vested 
right  of  the  Economic  Gas  Company,  at  the 
time  the  Constitution  was  changed,  went 
only  so  far  as  its  actual  occupancy  and  use 
of  the  streets  then  extended.  Concluding, 
upon  this  ground,  that  the  company  had  no 
authority  to  lay  pipes  in  the  new  street  in 
order  to  extend  its  service  into  new  terri- 
tory witain  the  city,  the  petitioner  was 
remanded  to  custody.  163  Cal.  077,  678, 
681,  126  Pac.  876. 

It  is  at  once  apparent  that  the  question 
thus  raised  does  not  concern  the  power  of 
the  city  to  supervise  the  execution  of  the 
work.  That,  as  well  as  the  authority  to 
regulate  rates,  was  expressly  secured  by 
tlie  constitutional  provision  upon  which  the 
claim  is  founded.  Nor  does  that  proviaion 
permit  the  assertion  of  an  exclusive  fran- 
chise. The  city  may  not  only  authorize 
others  to  compete,  but  it  may  compete  it- 
self. Madera  Waterworks  v.  Madera,  228 
U.  S.  454,  57  L.  ed.  915,  33  Sup.  Ct.  Rep. 
671. 

Within  these  recognized  limits,  the  ques- 
tion remains  as  to  the  nature  and  extent 
of  the  right  acquired  by  the  company  prior 
to  the  constitutional  amendment, — a  ques- 
tion which,  in  view  of  the  appeal  to  the 
clause  of  the  Federal  Constitution  prohibit- 
ing state  legislation  impairing  the  obliga- 
tion of  contracts,  it  is  the  duty  of  tliis 
court  to  determine  for  itself.  Douglas  v. 
Kentucky,  168  U.  S.  488,  602,  42  L.  ed. 
553,  657,  18  Sup.  Ct.  Rep.  199;  Northern 
P.  R.  Co.  V.  Minnesota,  208  U.  S.  583,  590, 
62  L.  ed.  630,  633,  28  Sup.  Ct.  Rep.  341; 
Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  227  U.  S.  544,  551,  57  L.  ed.  633, 
638,  44  L.R.A.(N.S.)  405,  33  Sup.  Ct.  Rep. 
303;  Atlantic  Coast  Line  R.  Co.  v.  Golds- 
boro,  232  U.  S.  548,  556.  58  L.  ed.  — ,  34. 
Jfjp.  Ct.  Rep.  364. 

1.  Before  the  Constitution  of  1879,  the 
right  to  lay  pipes  in  streets  rested  in  grant 
from  the  legislature.  It  could  delegate  to 
the  municipality,  or  itself  exercise,  the  pow- 


er. Experience  had  produced  the  conviction 
that  this  authority  was  abused;  that  favor- 
itism had  fostered  monopolies  and  re- 
strained the  competition  that  was  tlien^ 
thought  to  be  desirable.  In  order  to  termi*^ 
nate  these*  evils,  the  unique  plan  was  de-* 
cided  upon  of  making  street  franchises,  for 
the  purpose  of  supplying  water  and  arti- 
ficiiil  light,  the  subject  of  direct  grant  by 
the  Constitution  itself  witliout  requiring 
any  action  on  the  part  of  the  legislature  to 
give  it  force.  That  this  was  the  purpo8e 
and  effect  of  §  19  of  article  11  of  the  Con* 
stitution  of  1879  was  decided  by  the  su- 
preme court  of  California  in  People  v. 
Stephens,  62  Cal.  209,  shortly  after  that 
Constitution  was  adopted.  See  also  Percria 
V.  Wallace,  120  Cal.  397.  62  Pac.  61;  Re 
Johnston,  137  Cal.  115,  69  Pac.  973;  Den- 
ninger  v.  Recorder's  Ct.  145  Cal.  629,  79 
Pac.  360;  Stockton  Gas  &  Electric  Co.  v. 
San  Joaquin  County,  148  Cal.  313,  6  L.R.A, 
(N.S.)  174,  83  Pac.  54,  7  Ann.  Cas.  511; 
South  Pasadena  v.  Pasadena  Land  k  Water 
Co.  152  Cal.  579,  93  Pac.  490. 

It  is  pointed  out  that  the  language  of  the 
provision  was  general  both  with  respect  to 
persons  and  to  places;  that  it  embrsrced  all 
the  cities  in  the  state;  and  that  it  did  not 
provide  for  any  formal  or  written  accept- 
ance of  the  offer.  But  the  lack  of  a  re- 
quirement of  an  acceptance  of  a  formal 
character  idid  not  preclude  acceptance  in 
fact.  Nor  did  the  generality  of  the  provi- 
sion with  respect  to  all  persons  and  cities 
make  it  impossible  for  particular  persons  to 
acquire  rights  thereunder  in  particular 
cities.  It  is  clear  that  the  offer  was  to  b« 
taken  distributively  with  respect  to  munici- 
palities. It  referred  to  "any  city  where 
there  are  no  public  works  owned  and  con* 
trolled  by  the  municipality  for  supplying 
the  same  with  water  or  artificial  light;" 
and  when  as  to  such  a  city  the  offer  was 
accepted,  the  grant  became  as  effective  aa 
if  it  had  been  made  specially  to  the  accept- 
ing individual  or  corporation.  See  Stanis- 
laus County  V.  San  Joaquin  &  K.  River 
Canal  A  Irrig.  Co.  192  U.  S.  201,  206,  48 
L.  ed.  406,  410,  24  Sup.  Ct.  Rep.  241. 

In  the  case  of  Re  Johnston,  137  Cal.  115, 
69  Pac.  973,  the  court  said:  "In  People  v. 
Stephens,  supra,  the  above  section"  (re- 
ferring to  §  19  of  article  11  "was  con- 
strued by  this  court  to  be  a  direct  grant 
from  the  people  to  the  persons  therein  dosig-  o 
nated  of  the  right  to  lay  pipes  in  the*Btreets  • 
of  a  city  for  the  purposes  specified,  with- 
out waiting  for  legislative  authority  or  be- 
ing subject  to  any  restrictions  from  thai 
branch  of  the  government.  .  .  ,  Tha 
only  limitations  upon  this  privilege  are 
those  contained  in  the  language  in  which  it 
is  granted, — vie.,   that  the  work   shall   be 
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ione  'under  the  direction  of  the  superin- 
tendent of  streets,  or  other  officer  in  con- 
trol thereof/  and  'under  such  general  regu- 
lations as  the  municipality  may  prescribe 
for  damages  and  indemnity  for  damages.'" 
As  it  was  succinctly  stated  in  Clark  t.  Los 
Angeles,  160  Cal.  30,  39,  116  Pae.  722: 
'TThe  express  grant  made  by  §  19  is  of  the 
privilege,  franchise,  or  easement  to  place  in 
the  public  streets  of  a  city  the  conduits 
necessary  or  convenient  for  the  business  of 
supplying  light  or  power  to  the  city  and 
its  inhabitants.  It  may  be  accepted  by  any 
person,  or  by  any  company  duly  incorpo- 
rated to  engage  in  that  business." 

When  the  voice  of  the  state  declares  that 
it  is  bound  if  its  offer  is  accepted,  and  the 
question  simply  is  with  respect  to  the  scope 
of  the  obligation,  we  should  be  alow  to  con- 
elude  that  only  a  revocable  license  was  in- 
tended. Moreover,  the  provision  plainly 
contemplated  the  establishment  of  a  plant 
devoted  to  the  described  public  service  and 
an  assumption  of  the  duty  to  perform  that 
service.  That  the  grant,  resulting  from  an 
acceptance  of  the  state's  offer,  constituted  a 
contract,  and  vested  in  the  accepting  in- 
dividual or  corporation  a  property  right, 
protected  by  the  Federal  Constitution,  is 
not  open  to  dispute  in  view  of  the  repeated 
decisions  of  this  court.  New  Orleans  Gas- 
light Co.  V.  Louisiana  Light  &  H.  P.  & 
Mfg.  Co.  116  U.  S.  650,  660,  29  L.  ed.  516, 
520,  6  Sup.  Ct.  Hep.  252;  New  Orleans 
Waterworks  Co.  v.  Rivers,  116  U.  S.  674, 
680,  681,  29  L.  ed.  525,  527,  528,  6  Sup. 
Ct.  Rep.  273 ;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  8. 1,  9,  43  L.  ed.  341,  345, 
19  Sup.  Ct.  Rep.  77;  Louisville  v.  Cumber- 
land Teleph.  k  Teleg.  Co.  224  U.  S.  649, 
663,  664,  56  L.  ed.  934,  940,  941,  32  Sup. 
Ct.  Rep.  572;  Grand  Trunk  Western  R.  Co. 
v.  South  Bend,  227  U.  S.  544,  552,  57  L. 
ed.  633,  639,  44  L.R.A.(N.S.)  405,  33  Sup. 
Ct.  Rep.  303;  Owensboro  v.  Cumberland 
Teleph.  k  Teleg.  Co.  230  U.  S.  68,  65,  57 
L.  ed.  1389,  1393,  33  Sup.  Ct.  Rep.  988; 
6ois6  Artesian  Hot  k  Cold  Water  Co.  v. 
Boise  City,  230  U.  S.  84,  90,  91,  57  L.  ed. 

^  1400,   1406,   1407,   33   Sup.   Ct.   Rep.   997; 

§  Dill.  Mun.  Corp.  5th  ed.  §  1242. 

•  •  2.  The  controversy  in  the  present  case  re- 
lates to  the  extent  to  which  the  grant  had 
become  effective  through  acceptance.  It  is 
not  contended  that  the  change  in  the  Con- 
stitution could  disturb  the  company's  rights 
'  in  the  streets  used  previous  to  the  amend- 
ment; but  it  is  insisted  that  such  actual 
user  measured  the  range  of  the  acceptance 
ti  the  grant,  and  hence  defined  the  limits 
«f  its  operation. 

In  support  of  this  view,  the  established 
ftnd  salutary  rule  is  invoked  that  public 
grants  are  to  be  construed  strictly  In  favor 


of  the  publie;  that  ambiguities  are  to  be 
resolved  against  the  grantee.  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420,  546, 
549,  9  L.  ed.  773,  823,  824;  Slidell  v.  Grand- 
jean,  111  U.  S.  412,  437,  28  L.  ed.  321,  329, 
4  Sup.  Ct.  Rep.  475;  Detroit  Citizens'  Street 
R.  Co.  V.  Detroit  R.  Co.  171  U.  S.  48,  54, 
43  L.  ed.  67,  71,  18  Sup.  Ct.  Rep.  732; 
Knoxville  Water  Co.  v.  Knoxville,  200  U. 
S.  34,  50  L.  ed.  359,  26  Sup.  Ct.  Rep.  224; 
Blair  v.  Chicago,  201  U.  S.  400,  471,  50  L. 
ed.  801,  830,  26  Sup.  Ct  Rep.  427.  It  has 
often  been  stated,  as  one  of  the  reasons  for 
the  rule,  that  statutes  and  ordinances  em* 
bodying  such  grants  are  usually  drawn  by 
interested  parties,  and  that  it  serves  to 
frustrate  efforts  through  the  skilful  use  of 
words  to  accomplish  purposes  which  are 
not  apparent  upon  the  face  of  the  enact- 
ment. Dubuque  k  P.  R.  Co.  v.  Litchfield, 
23  How.  66,  88,  16  L.  ed.  500,  509;  Slidell 
v.  Grandjean,  111  U.  S.  412,  437,  28  L.  ed. 
321,  329,  4  Sup.  Ct.  Rep.  475;  Blair  v.  Chi- 
cago, 201  U.  S.  400,  471,  50  L.  ed.  801,  830, 
26  Sup.  Ct.  Rep.  427.  But  it  must  also  be 
recognized  that  this  principle  of  construc- 
tion does  not  deny  to  publie  offers  a  fair 
and  reasonable  interpretation,  or  justify  the 
withholding  of  that  which  it  satisfactorily 
appears  the  grant  was  intended  to  convey. 
Winona  k  St.  P.  R.  Co.  v.  Barney,  113  U. 
S.  618,  625,  28  L.  ed.  1109,  1111,  5  Sup. 
Ct.  Rep.  606;  United  States  v.  Denver  k  R. 
G.  R.  Co.  150  U.  S.  1,  14,  37  L.  ed.  976, 
979,  14  Sup.  Ct.  Rep.  11;  Minneapolis  T. 
Minneapolis  Street  R.  Co.  216  U.  S.  417, 
427,  64  L.  ed.  259,  267,  30  Sup.  Ct.  Rep. 
118.  Here,  the  provision  was  presented  by 
a  constitutional  convention  for  adoption  by 
the  people  as  the  deliberate  expression  of 
the  policy  of  the  state  in  order  to  secure  the 
benefits  of  competition  in  public  service,  and 
it  will  not  be  questioned  that  it  must  re- 
ceive, as  the  state  court  said  in  People  v. 
Stephens,  62  Cal.  p.  233,  ''a  practical,  com- 
mon-sense construction." 
*  There  is  no  ambiguity  as  to  the  scope  of* 
the  offer.  It  was  not  simply  of  a  privilege 
to  maintain  pipes  actually  laid,  but  to  lay 
pipes  so  far  as  they  might  be  required  in 
order  to  effect  an  adequate  distribution. 
The  privilege  was  defined  as  that  "of  using 
the  streets  and  thoroughfares  thereof,  and 
of  laying  down  pipes  and  conduits  therein, 
and  connections  therewith,  so  far  as  may 
be  necessary  for  introducing  into  and  sup- 
plying such  city  and  its  inhabitants  either 
with  gaslight,  or  other  illuminating  light, 
or  with  fresh  water  for  domestic  and  all 
other  purposes  upon  the  condition  that  the 
municipal  government  shall  have  the  right 
to  regulate  the  charges  thereof." 

The  breadth  of  the  offer  was  commensu- 
rate with  the  requirements  of  the  under* 
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taking  whieh  was  invited.  Tha  service  to 
which  the  provision  referred  was  a  com- 
munity service.  It  was  the  supply  of  a 
Bunlcipality — ^which  had  no  municipal 
works — ^with  water  or  light.  This  would 
involve,  in  the  case  of  waterworks,  the  se- 
euring  of  sources  of  supply,  the  provision 
of  conduits  for  conveying  the  water  to  the 
municipality,  and  the  permanent  investment 
in  the  construction  of  reservoirs  with  suit- 
able storage  capacity;  and,  in  the  case  of 
gasworks,  the  establishment  of  a  manufac- 
turing plant  on  a  scale  large  enough  to 
meet  the  demands  that  could  reasonably  be 
anticipated.  But  waterworks  and  gasworks 
constructed  to  furnish  a  municipality  with 
water  or  light  would,  of  course,  be  useless 
without  distributing  systems;  and  the  right 
of  laying  in  the  streets  the  mains  needed  to 
carry  the  water  or  gas  to  the  inhabitants 
of  the  community  was  absolutely  essential 
to  the  undertaking  as  a  practical  enterprise. 
This,  the  constitutional  provision  recog- 
nized. It  was  clearly  designed  to  stop  fa- 
voritism in  granting  such  rights,  not  to 
withhold  them.  It  is  not  to  be  supposed 
that  it  was  expected  that  waterworks  and 
gasworks  of  the  character  required  to  sup- 
Hply  cities  would  be  erected  without  grants 
§of  franchises  to  use  the  streets  for  laying 
*  the  necessary*distributing  pipes.  Bois6  Ar- 
tesian Hot  &  Gold  Water  Co.  v.  Bois^  City, 
280  U.  S.  84,  91,  67  L.  ed.  1400,  1406,  33 
Sup.  Ct.  Rep.  097.  The  scheme  of  the  con- 
stitutional provision  was  not  to  make  it 
impossible  to  secure  such  grants,  or  to  re- 
strict the  street  rights  to  be  acquired,  but, 
as  already  stated,  to  end  the  existing  abuses 
by  making  these  grants  directly  through 
the  Constitution  itself,  instead  of  permit- 
ting them  to  be  made  by  the  legislature, 
or  by  municipalities  acting  under  legisla- 
tive authority.  People  v.  Stephens,  supra. 
In  deciding  upon  the  policy  of  making 
these  direct  grants  it  was  for  the  state  to 
determine  their  terms  and  their  scope;  it 
could  have  imposed  whatever  conditions  it 
saw  fit  to  impose.  But  it  did  not  attempt 
to  confine  the  privilege  to  particular  streets 
or  areas,  or  to  make  the  laying  of  the  nec- 
essary pipes  conditional  upon  the  renewal 
of  the  offer  street  by  street,  or  foot  by  foot, 
as  the  pipes  were  put  in  the  ground.  The 
people  of  the  state  decided  that  local  super- 
intendence of  the  execution  of  the  work, 
regulations  and  indemnity  with  respect  to 
damages,  and  the  continuing  authority  of 
the  municipality  to  regulate  rates,  would 
be  adequate  protection.  It  was  upon  this 
basis  that  the  state  offered  the  privilege  of 
laying  pipes  in  the  streets  so  far  as  might 
"be  necessary  for  introducing  into  and  sup- 
plying such  city  and  its  inhabitants"  either 
with  water  or  light,  as  the  case  might  be. 


The  individual  or  corporation  undertaking 
to  supply  the  city  with  water  or  light  was 
put  in  the  same  position  as  though  such 
individual  or  corporation  had  received  a 
special  grant  of  the  described  street  rights 
in  the  city  which  was  to  be  served.  Such 
a  grant  would  not  be  one  of  several  dis- 
tinct and  separate  franchises.  When  ac- 
cepted and  acted  upon  it  would  become 
binding — ^not  foot  by  foot,  as  pipes  were 
laid,  but  as  an  entirety,  in  accordance  with 
its  purpose  and  express  language.  Grand 
Trunk  Western  R.  Co.  v.  South  Bend,  227 
U.  S.  644,  656,  666,  67  L.  ed.  633,  640,  641, 
44  L.R.A.(N.S.)  406,  33  Sup.  Ct.  Rep.  303. 

It  is  urged  that,  in  the  absence  of  any§ 
provision  for* formal  or  written  acceptance,* 
the  only  way  the  offer  could  be  accepted  was 
by  use  of  the  streets,  and  that  for  this  reap 
son  the  rights  of  the  company  could  not 
extend  beyond  the  length  of  its  pipes  in 
place.  But  this  is  to  say  that  the  offer  as 
made  could  not  be  accepted  at  all ;  that  the 
right  to  lay  pipes  could  not  in  any  event 
be  acquired.  It  is  to  assume,  despite  the 
explicit  Statement  of  the  constitutional  pro- 
vision, that  the  investment  in  extensive 
plants — in  the  construction  of  reservoirs, 
and  in  the  building  of  manufacturing  works 
— ^was  invited  without  any  assurance  that 
the  laying  of  the  distributing  system  could 
be  completed,  or  that  it  could  even  be  ex- 
tended far  enough  to  afford  any  chance  of 
profit.  It  would  be  to  deny  the  right  of- 
fered, although  essential  to  the  efficacy  of 
the  enterprise,  and  in  its  place  to  give  a 
restricted  and  inadequate  right,  which  was 
unexpressed. 

In  view  of  the  nature  of  the  undertaking 
in  contemplation,  and  of  the  terms  of  the 
offer,  we  find  no  ground  for  the  conclusion 
that  each  act  of  laying  pipe  was  to  eon* 
stitute  an  acceptance  pro  tanto.  We  think 
that  the  offer  was  intended  to  be  accepted 
in  its  entirety  as  made,  and  that  acceptance 
lay  in  conduct  committing  the  person  ac- 
cepting to  the  described  service.  The  offer 
was  made  to  the  individual  or  corporation 
undertaking  to  serve  the  municipality,  and 
when  that  service  was  entered  upon  and 
the  individual  or  corporation  had  changed 
its  position  beyond  recall,  we  cannot  doubt 
that  the  offer  was  accepted.  City  R.  Co.  v. 
Citizens*  Street  R.  Co.  166  U.  S.  557,  568, 
41  L.  ed.  1114,  1118,  17  Sup.  Ct  Rep.  663; 
Grand  Trunk  Western  R.  Co.  v.  South  Bend, 
supra.  In  this  view,  the  grant  embraced 
the  right  to  lay  the  extensions  that  were 
needed  in  furnishing  the  supply  within  the 
city. 

This  construction  of  the  constitutional 
provision  is  the  only  one  that  is  compatible 
with  the  existence  of  the  dutv  which  it  was 
intended,  as  it  seems  to  us,  that  the  le* 
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Q  eipient  of  the  state's  grant  should  assume. 
g  The  service,  as  has  been  said,  was  a  com- 
•  munitj  service.  Incident  to  the*undertak- 
ing  in  response  to  the  state's  offer  was  the 
obligation  to  provide  facilities  that  were 
reasonably  adequate.  Lumbard  v.  Stearns, 
4  Gush.  60;  Cumberland  Teleph.  &  Telcg, 
Co.  V.  Kelly,  87  C.  C.  A.  268,  160  Fed.  316, 
324,  16  Ann.  Cas.  1210;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  27.  61  L.  ed.  933,  046, 
27  Sup.  Ct.  Rep.  686,  11  Ann.  Cas.  398; 
People  ex  rel.  Woodhaven  Gaslight  Co.  v. 
Deehan,  153  N.  Y.  628,  633,  47  N.  E.  787; 
Morawetz,  Priv.  Corp.  §  1129.  It  would  not 
be  said  that  either  a  water  company  or  a 
gas  company,  establishing  its  service  under 
the  constitutional  grant,  could  stop  its 
mains  at  its  pleasure  and  withhold  its  sup- 
ply by  refusing  to  extend  its  distributing 
conduits  so  as  to  meet  the  reasonable  re- 
quirements of  the  community.  But  this 
duty  and  the  right  to  serve,  embracing  the 
right  under  the  granted  privilege  to  install 
the  means  of  service,  were  correlative. 

In  People  ex  rel.  Woodhaven  Gaslight  Co. 
T.  Deehan,  163  N.  Y.  528,  683,  47  N.  E.  787 
(approved  in  Illinois  C.  R.  Co.  v.  Chicago, 
176  U.  S.  646,  666,  44  L.  ed.  622,  629,  20 
8up.  Ct  Rep.  609 ) ,  a  grant  of  authority  to 
lay  conduits  for  conveying  gas  through  the 
streets  of  a  town,  so  as  to  render  service  to 
the  people  of  the  town,  was  held  to  extend 
AS  a  property  right  not  only  to  the  streets 
then   existing,    but   to   those    subsequently 
opened.    The  court  said :    "It  is  well  known 
that  business  enterprises  such   as  the  re- 
lator is  engaged  in  are  based  upon  calcula- 
tions of  future  growth  and  expansion.     A 
franchise  for  supplying  gas  not  only  confers 
A  privilege,  but  imposes  an  obligation  upon 
the  corporation  to  serve   the  public   in  a 
reasonable  way.     The  relator  is  bound  to 
.supply  gas  to  the  people  of  the  town  upon 
-certain   conditions   and  under   certain   cir- 
-cumstances,  and  it  would  be  most  unjust  to 
;give  such  a  construction  to  the  consent  as 
to  disable  it  from  performing  its  obliga- 
tions.    It  cannot  reasonably  be  contended 
that  the  relator  is  obliged  to  apply  for  a 
new  grant  whenever  a  new  street  is  opened 
or  an  old  one  extended,  as  would  be  the  case 
if  the  consent  applied  only  to  the  situation 
2  existing  when  made.    When  the  right  to  use 
?  the  streets  has  been*  once  granted  in  gen- 
eral terms  to  a  corporation  engaged  in  sup- 
plying gas  for  public  and  private  use,  such 
.grant   necessarily    contemplates    that    new 
streets  are  to  be  opened  and  old  ones  ex- 
tended from  time  to  time,  and  so  the  privi- 
lege may  be  exercised  in  the  new  streets  as 
well  as  in  the  old." 


As  to  the  question  of  fact,  the  present 
case  presents  no  controversy.  It  was  aver- 
red, and  not  denied,  that  the  works  of  the 
gas  company  were  established  and  operated 
with  the  intent  to  furnish  gas  throughout 
the  city,  wherever  needed,  and  that  this  en- 
terprise had  been  diligently  prosecuted; 
that  a  large  investment  had  been  made  in  a 
plant  which  was  adequate  to  supply  a  much 
greater  territory  than  that  reached  by  the 
distributing  mains  when  the  amendment  of 
1911  was  adopted;  that  the  expense  of  this 
installation  made  it  impossible  to  supply  at 
a  profit  the  limited  territory  contiguous  to 
the  streets  then  actually  occupied  by  the 
company;  and  that  if  it  were  confined  in 
its  service  to  that  territory  it  would  sustain 
a  constant  loss.  The  company,  by  its  in- 
vestment, had  irrevocably  committed  itself 
to  the  undertaking,  and  its  acceptance  of 
the  offer  of  the  right  to  lay  its  pipes,  so  far 
as  necessary  to  serve  the  municipality,  was 
complete. 

We  conclude  that  the  constitutional 
amendment  of  1911,  and  the  municipal  ordi- 
nances adopted  in  pursuance  thereof,  were 
ineffectual  to  impair  this  right,  and  that 
the  company  was  entitled  to  extend  its 
mains  for  the  purpose  of  distributing  its 
supply  to  the  inhabitants  of  the  city,  sub- 
ject to  the  conditions  set  forth  in  the  con- 
stitutional provision  as  it  stood  before  the 
amendment. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

It  is  so  ordered. 


(2tt  U.  8.  SU) 
UNION   LIME   COMPANY,   Plff.   in  Brr., 

V. 

CHICAGO  &  NORTHWESTERN  RAILWAY 
COMPANY  and  Eden  Independent  Lime 
&  Stone  Company. 

Bminbitt  Domain   (§  20*)— Takiho^Pbi- 

VATB  PBOPKBTY  TOR  PRIVATE  UflB— BAIL- 
WAT  Spur  Track. 

Private  property  is  not  taken  for  private 
use  contrary  to  U.  S.  Const.,  14th  Amend., 
by  the  exercise  of  the  power  of  eminent  do- 
main under  Wis.  Stat.  §  1831a  to  condeinn 
the  land  needed  for  the  extension  of  a  rail- 
road spur  track  ordered  by  the  state  rail- 
road commission  conformably  to  §§  1797- 
11m,  1797-12n,  although  such  extension 
may  he  for  the  present  benefit  of  a  single 
industry  which  is  to  bear  the  initial  cost, 
where  the  state  courts  declare  the  use  to  be 
a  public  one,  holding  that,  subject  to  the 
subsequent  equitable  division  of  initial  cost, 
the  track  is  at  the  service  of  the  publie 
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and  eonstitutes  an  integral  part  of  the  rail* 

road  system. 

[Ed.  Note,— For  otlier  cases,  see  Eminent  Do- 
main. Cent  Dig.  M  59-07 ;    Dec.  Dig.  f  20.*] 


[No.   529.] 

Argued  March  2,  1914.     Decided  April  t, 

1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Fond  du  Lac  County,  in  that  state, 
ordering  the  condemnation  of  the  land  need- 
ed for  the  extension  of  a  railroad  spur 
track.     Affirmed. 

See  same  case  below>  .162  Wis.  633,  140 
N.  W.  346. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Lines,  Willet  M. 
Spooner,  Fred  C.  E}\i^,  and  Louis  Quarlea 
for  plaintiff  in  error. . 

Messrs.     Walter  ^  Drew,     £d\vard    M* 

Smart,  Edward   M.   Hyzer,   L.   E.   Lurvey, 

and  Mr.  W.  C.  Owen>  attorney  general  of  the 

9  state  of  Wisconsin,  for  defendants  in  error. 

•  *  Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

This  proceeding  was  instituted  by  the 
Chicago  &  Northwestern  Railway  Company 
to  take  land  for  a  spur,  the  construction  of 
which  had  been  ordered  bv  the  Railroad 
Commission  of  the  state.  The  land  was 
owned  by  the  Union  Lime  Company,  the 
plaintiff  in  error,  and  the  application  was 
resisted  upon  the  ground  that  it  was  sought 
to  be  taken  for  a  private,  and  not  a  public, 
use,  and  therefore  that  its  taking  would 
operate  as  a  deprivation  of  the  property  of 
the  plaintiff  in  error  without  due  process  of 
law,  and  a  denial  to  it  of  the  equal  protec- 
tion of  the  laws,  contrary  to  the  14th 
Amendment.  This  contention  was  overruled 
by  the  supreme  court  of  the  state,  which 
affirmed  the  judgment  in  condemnation  (152 
Wis.  633,  140  N.  W.  346),  and  this  writ  of 

^  error  was  sued  out. 

^     The  proposed  track  was  to  form  an  ex- 

*  tension  of  an  ^existing  spur,  owned  and 
operated  by  the  railway  company,  which 
leads  from  its  main  line  to  the  quarries  and 
kilns  of  two  lime  companies;  one  of  these 
companies  is  the  plaintiff  in  error,  at  whose 
works  the  spur  now  terminates.  Beyond 
these  works  lie  those  off  the  Eden  Independ- 
ent Lime  &  Stone  Company,  which  applied 
to  the  Railroad  Commission  for  an  order 
requiring  the  railway  company  to  extend 
the  spur  to  its  plant.  It  is  provided  by 
§  1707-1  Im  of  the  Wisconsin  Statutes  that 
evert  railroad  shall  acquire  the  necessary 
right  of  way  and  shall  construct  and  operate 


a  "reasonably  adequate  and  suitable  spur 
track"  whenever  it  does  not  necessarily  ex- 
ceed 3  miles  in  length,  is  '^practically  indis- 
pensable to  the  successful  operation"  of  any 
existing  or  proposed  manufacturing  estab- 
lishment, and  is  not  "unusually  unsafe"  or 
"unreasonably  harmful."  The  railroad  may 
require  the  person,  firm,  or  corporation 
primarily  to  be  served  thereby  to  pay  the 
legitimate  cost  of  acquiring,  by  condemna-  • 
tion  or  purchase,  the  necessary  right  of  way 
for  the  spur  and  of  its  construction,  as  de- 
termined by  the  Railroad  Commission.  By 
§  1797'-12n,  the  Commission  is  authorized 
to  receive  complaints,  in  case  of  the  failure 
or  refusal  of  railroads  to  perform  the  pre- 
scribed duty,  and  to  make  appropriate  or- 
ders.f  Acting  under  these  sections,  theJIJ 
'Commission    directed     the    railway     com-*^ 

t  These  sections,  enacted  bv  chapter  352 
of  the  Laws  of  1907,  as  amended  by  chapter 
481  of  the  Laws  of  1909  and  chapters  Ida, 
663  of  the  Laws  of  1911,  are  as  follows: 

"Section  1797-1  Im.  1.  Every  railroad 
shall  acquire  the  necessary  rights  of  way 
for,  and  shall  construct,  connect,  maintain, 
and  operate  a  reasonably  adequate  and  suit- 
able spur  track,  whenever  such  spur  track 
does  not  necessarily  exceed  3  miles  in  length, 
is  practically  indispensable  to  the  success- 
ful operation  of  any  existing  or  proposed 
mill,  elevator,  storehouse,  warehouse,  dock, 
wharf,  pier,  manufacturing  establishment, 
lumber  yard,  coal  dock,  or  other  industry  or 
enterprise,  and  its  construction  and  opera- 
tion IS  not  unusually  unsafe  and  dangerous 
and  is  not  unreasonably  harmful  to  publie 
interest. 

**2,  Such  railroad  may  require  the  person 
or  persons,  firm,  corporations,  or  association 
primarily  to  be  served  thereby,  to  pav  the 
legitimate  cost  and  expense  of  acquiring, 
by  condemnation  or  purchase,  the  necessary 
rights  of  way  for  such  spur  track,  and  of 
constructing  the  same,  as  shall  be  deter- 
mined in  separate  items  by  the  commission, 
in  which  case  the  total  estimated  cost  there- 
of shall  be  deposited  with  the  railroad  before 
the  railroad  shall  be  required  to  incur  any 
expense  whatever  therefor;  provided,  how- 
ever, that  when  any  such  person,  firm,  or 
corporation,  or  association  snail  be  required 
by  the  commif^sion  to  deposit  with  the  rail- 
road the  total  estimated  cost,  as  herein  pro- 
vided, such  person,  firm,  corporation,  or  as- 
sociation may  offer  or  cause  to  be  offered  a 
proposition  in  writing  to  such  railroad,  to 
construct  such  spur  track,  such  proposition 
to  be  accompanied  by  a  surety  company 
bond,  runnint;:  to  such  railroad,  and  condi- 
tioned upon  the  construction  of  such  spur 
track  in  a  good  and  workmanlike  manner, 
according  to  the  plnns  and  specifications  pro- 
vided by  such  railroad,  and  approved  by  the 
commission,  and  deposit  with  such  railroad 
the  estimated  cost  of  the  necessary  right 
of  way  for  J?nch  spur  track;  and  whenever 
such  proposition  and  security  company  bond 
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pany  to  extend  the  spur  as  desired  by  the 
Eden  Ck>nipany,  and  thereupon  this  pro- 
ceeding was  brought  to  condemn  the  land 
for  the  right  of  way. 

The  assignments  of  error  come  to  the  sin- 
gle point, — as  to  the  character  of  the  use. 
The  state,  through  its  highest  court,  declares 
the  use  to  be  a  public  one,  and  we  should 
g  accept  its  judgment  unless  it  is  clearly  with- 

•  out  ground.*  Fallbrook  Irrig.  Dist.  v.  Brad- 
ley, 164  U.  S.  112,  160,  41  L.  ed.  369,  389, 
17  Sup.  Ct.  Rep.  66;  Clark  v.  Nash,  198 
U.  S.  361,  369,  49  L.  ed.  1085,  1088,  25  Sup. 
Ct.  Rep.  676,  4  Ann.  Cas.  1171;  Strickley 
V.  Highland  Boy  Gold  Min.  Co.  200  U.  S. 
627,  531,  50  L.  ed.  581,  583,  26  Sup.  Ct. 
Rep.  301,  4  Ann.  Cas.  1174;  Oflield  v.  New 
York,  N.  H.  &  H.  R.  Co.  203  U.  S.  372,  377, 
61  L.  ed.  231,  236,  27  Sup.  Ct.  Rep.  72; 
Hairston  ▼.  Danville  A  W.  R.  Co.  208  U.  S. 
598,  607,  52  L.  ed.  637,  641,  28  Sup.  Ct. 
Rep.  331,  13  Ann.  Cas.  1008.  The  general 
authority  to  exercise  the  power  of  eminent 
domain  for  the  construction  of  spurs  is 
found  in  §  1831a,  Stat.  (Wis.),  which  pro- 
rides:  "Every  railway  company  .  ,  . 
may  build,  maintain,  and  operate  branches 
and  spur  tracks  from  its  road  or  any  branch 
thereof  to  and  upon  the  grounds  of  any  mill, 
elevator,  storehouse,  warehouse,  dock,  wharf, 
pier,  manufacturing  establishment,  lumber 
yard,  coal  dock,  or  other  industry  or  enter- 
prise, .  .  .  ;  and  every  such  company 
may  acquire  by  purchase  or  condemnation 
in  the  manner  provided  in  this  chapter  for 

^  the  acquisition  of  real  estate  for  railway 
M  purposes,  other  than  for  its  main  track,  all 

•  necessary  roadways  and  rights 'of  way  for 


such  branches,  spur  tracks,**  etc.  The  su- 
preme court  of  the  state  sustained  the  valid* 
ity  of  this  provision  in  Chicago  &  N.  W.  R. 
Co.  V.  Morehouse,  112  Wis.  1,  56  L.RJI. 
240,  88  Am.  St.  Rep.  918,  87  N.  W.  849, 
holding  (p.  11)  that  "the  fact  that  a  spur 
track  may  run  to  a  single  industry  does  not 
militate  against  the  devotion  of  the  property 
thereto  being  a  publie  use  thereof,  so  long 
as  the  purpose  of  maintaining  the  track  is 
to  serve  all  persons  who  may  desire  it,  and 
all  can  demand,  as  a  right,  to  be  served, 
without  discrimination.'* 

In  Union  Lime  Co.  ▼.  Railroad  Commis- 
sion, 144  Wis.  523,  129  N.  W.  605,  the  court 
had  under  review  an  earlier  order  of  the 
Commission  requiring  the  railroad  to  build 
the  spur  extension  now  in  question,  and, 
while  that  order  was  set  aside  because  a 
proper  hearing  had  not  been  ajQTorded,  it  was 
held  that  the  spur  would  not  be  a  private 
track,  but  would  be  devoted  to  a  public  use. 
In  the  view  that  the  tracks  contemplated 
would  be  of  this  character,  the  court  sus- 
tained the  statutes  (§§  1797-llm  and  1797- 
12n),  under  which  the  Commission  was  pro- 
ceeding, against  the  same  objections  thai 
are  now  raised.  The  court  said  (id.  pp. 
533,  534 ) :  "Such  track  when  built  becomes 
a  portion  of  the  trackage  of  the  railroad. 
The  fact  that  its  initial  cost  is  borne  by 
the  party  primarily  to  be  served,  with  pro- 
visions for  subsequent  equitable  division  of 
such  cost,  does  not  make  it  a  private  track 
nor  change  the  nature  of  its  use.  Over  it 
the  products  of  the  industry  find  their  way 
into  the  markets  of  the  world,  and  every 


shall  be  offered,  the  person,  firm,  corpora^ 
tion,  or  association  primarily  to  be  served 
thereby  shall  not  be  required  to  deposit  as 
herein  provided,  as  the  total  estimated  cost 
of  such  construction,  an  amount  in  excess  of 
the  estimated  cost  of  the  right  of  way,  and 
the  total  amount  stated  in  such  written 
proposition.  Provided  further  that  before 
the  railroad  shall  be  required  to  incur  any 
expense  whatever  in  the  construction  of  said 
spur  track,  the  person,  firm,  corporation,  or 
association  primarily  to  be  served  thereby 
shall  give  the  railroad  a  bond  to  be  approved 
by  the  commission  as  to  form,  amount,  and 
surety,  securing  the  railroad  against  loss 
on  account  of  any  expense  incurred  beyond 
the  amount  so  deposited  with  the  railroad. 
"3.  Whenever  such  spur  track  is  so  con- 
nected with  the  main  line,  as  herein  pro- 
vided, at  the  expense  of  the  owner  of  such 
proposed  or  existing  mill,  elevator,  store- 
house, warehouse,  dock,  wharf,  pier,  manu- 
facturing establishment,  lumber  yard,  coal 
•dock,  or  other  industry  or  enterprise,  and 
any  person,  firm,  corporation,  or  associa- 
tion shall  desire  a  connection  with  such  spur 
track,  application  therefor  shall  be  made 
to  the  commission,  and  such  perB<»,  firm. 


corporation,  or  association  shall  be  required 
to  pay  to  the  person,  firm,  corporation,  or 
association  that  shall  have  paid  or  con- 
tributed to  the  primary  cost  and  expense 
of  acquiring  the  right  of  way  for  such  orig- 
inal spur  track,  and  of  constructing  the 
same,  an  equitable  proportion  thereof,  to 
be  determincxl  by  the  commission,  upon  such 
application  and  notice,  to  the  persons,  firms, 
corporations,  or  associations  that  have  paid 
or  contributed  toward  the  original  cost  and 
expense  of  acquiring  the  right  of  way  of  con- 
structing the  same. 

"Section  1797'-12n.  In  ease  of  the  failure 
or  refusal  of  any  railroad  to  comply  with 
any  of  the  provisions  of  §§  1797-1  Ira  and 
1797-12n,  the  person  or  persons,  firm,  cor- 
poration, or  association  aggrieved  thereby, 
may  file  a  complaint  with  the  railroad  com- 
mission, setting  forth  the  facts,  and  the  said 
commission  shall  investigate  and  determine 
the  matter  in  controversy,  in  accordance 
with  the  provisions  of  §§  1797-1  to  1797-38, 
inclusive,  and  any  order  it  shall  make  in 
said  proceeding  shall  have  the  same  force 
and  effect  as  an  order  in  any  other  proceed- 
ing properly  begun  under  and  by  virtue  of 
the  provisions  of  said  sections." 
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consumer  is  directly  interested  in  the  les- 
sened cost  of  such  products  resulting  from 
the  building  and  operation  thereof.  That 
these  products  are  supplied  by  a  single 
owner,  or  by  a  limited  number  of  owners, 
affects  the  extent,  and  not  the  nature,  of 
its  use, — the  track  is  none  the  less  a  part 
of  the  avenue  through  which  the  commod- 
ities reach  the  public  Subject  to  the  equit- 
able division  of  initial  cost,  the  track  is  at 
^  the  service  of  the  public  as  much  as  any 
U  other,  and  it  constitutes  an  integral  part  of 
*  the  railroad  system.  The*duty  to  maintain 
and  operate  it  rests  upon  the  railroad.  Ex- 
cept that  it  is  relieved  of  the  initial  cost  of 
right  of  way  and  construction,  the  track 
stands  in  the  same  relation  to  it  that  any 
other  portion  of  its  track  does.  The  owner 
of  the  industry  obtains  no  interest  in  or 
control  over  it  beyond  that  of  being  served 
by  it  equally  with  anyone  else  who  may  de- 
sire to  use  it."  This  decision  was  followed 
in  the  present  case.  152  Wis.  633,  637,  140 
N.  W.  346. 

Assailing  this  ruling,  the  plaintiff  in  error 
Insists  that  the  statute  itself  (referring  to 
IS  1 707-1  Im  and  1797-12n)  authorizes  the 
taking  of  property  for  private  use,  and  that, 
being  unconstitutional  on  its  face,  it  can- 
not form  the  basis  of  any  valid  proceeding. 
It  is  said,  in  the  first  place,  that  the  statute 
does  not  declare  in  terms  or  by  necessary 
implication  that  the  use  for  which  the  prop- 
erty is  to  be  taken  is  a  public  use.  But  this 
contention  is  plainly  without  merit,  as  the 
statute  must  be  read  in  the  light  of  the  con- 
struction placed  upon  it  by  the  state  court, 
which  has  held  the  described  use  to  be  a 
public  one.  The  judgment  of  the  state,  so 
far  as  it  is  competent  to  determine  the  mat- 
ter, has  thus  been  fully  expressed. 

It  is  urged,  further,  that  the  statute  is 
necessarily  invalid  l>ecau8e  it  establishes 
as  the  criterion  of  the  Commission's  action 
the  exigency  of  a  private  business.  This  ob- 
jection, however,  fails  to  take  account  of 
the  distinction  between  the  requirements 
of  industry  and  trade  which  may  warrant 
the  building  of  a  branch  track,  and  the  na- 
ture of  the  use  to  which  it  is  devoted  when 
built.  A  spur  may,  at  the  outset,  lead  only 
to  a  single  industry  or  establishment;  it 
may  be  constructed  to  furnish  an  outlet 
for  the  products  of  a  particular  plant;  its 
cost  may  be  defrayed  by  those  in  special 
need  of  its  service  at  the  time.  But  none 
the  less,  by  virtue  of  the  conditions  under 
which  it  is  provided,  the  spur  may  consti- 
tute at  all  times  a  part  of  the  transportation 
facilities  of  the  carrier  which  are  operated 


mm 

under  the  obligations  of  public  service,  and  g 
are* subject  to  the  regulation  of  public  au-  • 
thority.  As  was  said  by  this  court  in  Hair- 
ston  V.  Danville  k  W.  R.  Co.  208  U.  S. 
508,  608,  52  L.  ed.  637,  641, 28  Sup.  Ct.  Rep. 
331,  13  Ann.  Cas.  1008:  "The  uses  for 
which  the  track  was  desired  are  not  the  leas 
public  because  the  motive  which  dictated 
its  location  over  this  particular  land  waa 
to  reach  a  private  industry,  or  because  the 
proprietors  of  that  industry  contributed  in 
any  way  to  the  cost."  There  is  a  clear  dis- 
tinction between  spurs  which  are  owned 
and  operated  by  a  common  carrier  as  a  part 
of  its  system  and  under  its  public  obligation 
and  merely  private  sidings.  See  State,  De 
Camp,  Prosecutor  v.  Hibernia  Underground 
R.  Co.  47  N.  J.  L.  43;  Chicago,  B.  A  N.  R. 
Co.  ▼.  Porter,  43  Minn.  527,  46  N.  W.  75; 
Ulmer  ▼.  Lime  Rock  R.  Co.  08  Me.  570,  66 
L.R.A.  387,  57  Atl.  1001;  St.  Louis,  I.  M.  ft 
S.  R.  Co.  ▼.  Petty,  57  Ark.  359,  20  L.R.A. 
434,  21  S.  W.  884;  Dietrich  v.  Murdock, 
42  Mo.  270;  Bedford  Quarries  R.  Co.  ▼. 
Chicago  I.  &  L.  R.  Co.  175  Ind.  303»  35 
L.R.A.(N.S.)    641,  04  N.  E.  326. 

While  common  carriers  may  not  be  com- 
pelled to  make  unreasonable  outlays  (Mis* 
souri  P.  R.  Co.  v.  Nebraska,  217  U.  S.  106, 
54  L.  ed.  727,  30  Sup.  Ct.  Rep.  461,  18 
Ann.  Cas.  080) ,  it  is  competent  for  the  state, 
acting  within  the  sphere  of  its  jurisdiction, 
to  provide  for  an  extension  of  their  transpor- 
tation facilities,  under  reasonable  condi- 
tions, so  as  to  meet  the  demands  of  trade; 
and  it  may  impress  upon  these  extensions 
of  the  carriers'  lines,  thus  furnished  under 
the  direction  or  authority  of  the  state,  a 
public  character  regardless  of  the  number 
served  at  the  beginning.  The  branch  or  spur 
comes  into  existence  as  a  public  utility, 
and  as  such  is  always  available  as  local- 
ities change  and  communities  grow.  The  su- 
preme court  of  Wisconsin  has  left  no  doubt 
with  respect  to  the  public  obligations  im- 
posed upon  the  carrier  in  relation  to  the 
spurs  and  branches  to  be  provided  under  the 
statute  in  question,  and  we  find  no  ground 
for  the  conclusion  that  this  enactment  was 
beyond  the  state  power. 

It  is  also  contended  by  the  plaintiff  in 
error  that  the  finding  by  the  state  court  that 
the  use  in  the  present  case  is  a  public  oneS 
is  not  supported  by  the  facts.  But  this«crit-  ? 
icism  of  the  court's  finding  is  in  substance  a 
repetition  of  the  argument  that  is  urged 
against  the  validity  of  the  statute,  and  what 
has  been  said  upon  that  point  is  applicable. 

The  judgment  ia  affirmed. 
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(»S  U.  S.  97) 

BOSTON   &   MAINE   RAILROAD,   Plff.   in 

Err., 

V. 

KATHARINE  HOOKER. 

Carriers  (§  30*)  —  Published  Tariffs  — 
Limitation  of  Raogaoe  Liability  — 
"Regulation." 

1.  A  limitation  as  to  the  bagf^age  lia- 
bility of  an  interstate  carrier,  based  upon 
tlie  requirement  to  declare  its  value  when 
more  than  6100,  and  pay  an  excess  charge, 
is  a  regulation  determinative  of  the  rate 
to  be  charged  and  affecting  the  service  to 
be  rendered  to  the  passenger  within  the 
meaning  of  the  act  to  regulate  commerce 
of  February  4,  1887  (24  Stat,  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat.  1901,  p.  3154), 
§  6,  as  amended  by  the  act  of  June  29,  1006 
(34  Stat,  at  L.  584,  chap.  3591,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1288),  which  requires 
regulations  of  that  character  to  be  tiled  and 
posted  in  accordance  with  its  provisions 
as  a   part  of  the  carrier^s  tariff  schedules. 

[Ed.  Note.— For  other  ca^es.  Me  Carriers,  Cent 
Dig.  S  81:    Dec.  Dig.  S  30.* 

For  other  deflnltlons,  see  Words  and  Phrases 
Tol.  7.  pp.  e049-«051.1 

Carriers  (§  405*)  —  Livitino  Baooagk 
Liability— Effect  o»  Regulation  in 
Published  Tariff. 

2.  A  regulation  contained  in  the  published 
tariffs  of  an  interstate  railway  carrier  on 
file  with  the  Interstate  Commerce  Commis- 
sion, limiting  its  baggage  liability  to  $100 
unless  a  greater  value  is  declared  and  stipu- 
lated by  the  owner  and  the  excess  charges 
paid,  is  binding  upon  the  passenger  in  case 
of  loss  of  the  baggage  through  the  carrier's 
negligence,  regardless  of  the  passengers  lack 
of  knowledge  of  or  assent  to  such  regula- 
tion, and  regardless  of  the  carrier's  failure 
to  inquire  as  to  the  value  of  the  baggage, 
or  of  its  outward  appearance  as  indicating 
greater  value,  any  state  lav7  or  policy  to 
the  contrary  having  been  superseded  when 
Congress,  by  the  amendment  of  June  29, 
1906,  to  the  act  to  regulate  commerce  of 
February  4,  1887,  took  possession  of  the 
subject  of  the  interstate  railway  transporta- 
tion of  property. 

eCd.  Note.— For  other  cases,  see  Carriers,  Cent. 
_  ..  (S  1644.154» ;    Dec.  Dig.  f  40o.*l 

Carbibbs  (I  304*)— Baooaob— Receipts. 

3.  A  railway  carrier  receiving  a  passen- 
ger's baggage  for  interstate  transportation 
is  not  required  to  give  any  other  receipt 
than  the  customary  baggage  check  by  the 
provision  of  the  act  to  regulate  commerce 
of  February  4,  1887,  §  20,  as  amended  by 
the  act  of  June  29,  1906,  that  a  railway 
company  receiving  property  for  transporta- 
tion in  interstate  commerce  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  M  1&04,  1506,  1B16 :    Dec  Dig.  8  394.*] 

[Xo.   121.] 

Argued  Decembpr  10  and  11,  1913.    Decided 

April    6.    1014. 

IN    KRHOR  to  the  Snporior  Court  of  the 
State   of   Maspachusctts   for   the   County 
of  Middlesex  to  review  a  judgment  entered 


pursuant  to  the  mandate  of  the  Supreme 
Judicial  Court  of  tliat  state,  overruling  the 
exceptions  to  a  judgment  of  the  Superioi 
Court  against  a  carrier  for  the  full  value  of 
certain  lost  baggage  notwithstanding  a  limi 
tation  of  such  liability  to  the  declared  valm\ 
contained  in  the  carrier's  publish(*d  tariiTs. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  209  Mass.  598,  05 
N.  E.  945,  Ann.  Cas.  1912B,  669. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  N.   Wler  and  Edgar 
J.  Rich  for  plaintiff  in  error. 

Mr.  Samuel  Wllllston  for  defendant  In 
error.  , 

9 

•Mr.   Justice   Day   delivered   the  opinion  • 
of  the  court : 

Katharine  Hooker  brought  an  action  in 
the  superior  court  of  Middlesex  county, 
Massachusetts,  to  recover  from  the  Boston 
&  Maine  Railroad  as  a  common  carrier  on 
account  of  the  loss  of  certain  baggage  be- 
longing to  her,  which  had  been  transported 
by  the  defendant  in  interstate  commerce 
from  Boston,  Massachusetts,  to  Sunapce 
Lake  station,  New  Hampshire,  on  Septem- 
ber 15,  1908.  The  plaintiff  recovered  a 
jud.crment  for  the  value  of  the  baggage  lost, 
with  interest.  The  case  was  taken  to  the 
supreme  judicial  court  of  Massacliusctta 
upon  exceptions  of  the  defendant,  and  npon^ 
its  rescript,  returned  to  the*superior  court,  J* 
overruling  the  exceptions  (209  Mass.  598, 
95  N.  E.  945,  Ann.  Cas.  1912B,  609).  judg- 
ment was  there  entered  for  the  plaintiff  for 
$2,253.77. 

The  defendant  insists  that  the  recovery 
of  the  plaintiff  should  have  been  limited  to 
the  sum  of  $100,  in  view  of  certain  require- 
ments made  by  it  concerning  the  transpor- 
tation of  baggage,  and  filed  with  the  Inter- 
state Commerce  Commission.  From  the 
findings  of  fact  it  appears  that  the  baggage 
was  checked  upon  a  first-class  ticket  pur- 
chased for  the  plaintiff  (although  not  used 
by  her,  she  traveling  upon  another  similar 
ticket  purciiased  by  herself)  *,  that  at  the 
time  the  baggage  was  checked  the  plaintiff 
had  no  notice  of  the  regulations  hereinafter 
referred  to,  limiting  the  liability  of  the  de- 
fendant (further  than  such  notice  is  to  be 
presumed  from  the  scliedules  filed  and 
posted  as  hereinafter  stated)  ;  that  no  in- 
quiry was  made  by  the  defendant  on  re- 
ceiving the  plain tifTs  baggage  as  to  its 
value;  that  there  was  no  evidence  that  any 
more  expensive  or  different  mode  of  trana- 
portation  was  adopted  for  baggage  the  value 
of  whicli  was  declared  to  exceed  $100  than 
for  other  baggage;  that  any  reasonable' per- 
son Would  infer  from  the  outward  appear- 
ance of  the  plaintiff's  baggage  when  ten- 
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dered  to  the  defendant  for  transportation 
that  the  value  largely  exceeded  $100,  and 
that  the  loss  of  plaintiff's  baggage  was  due 
to  the  negligence  of  defendant. 

The  court  further  found  that  previous  to 
and  during  September,  ]008,  the  defendant 
had  published  and  kept  open  for  inspection 
and  filed  with  the  Interstate  Commerce 
Commission,  in  accordance  with  the  act  of 
Congress  relating  to  interstate  commerce 
and  amendments  thereto  and  the  orders  and 
regulations  of  the  Commission,  schedules 
giving  the  rates,  fares,  and  charges  for 
transportation  between  different  points,  in- 
cluding Boston  and  Sunapee  J.nkc  station, 
all  terminal,  storage,  and  other  charges  rc- 
g  quired  by  the  Commission,  all  privileges  and 
<  ffltci lilies  granted  or  allowed,  and  all  rules 
•  or  regulations*'97hich  in  any  way  affected  or 
determined  such  rates,  fares,  and  charges 
or  the  value  of  the  service  rendered  to  pas- 
sengers; that  during  the  same  time,  in  ac- 
cordance with  an  order  of  the  Commission 
of  June  2,  1908,  making  comprehensive 
regulations  as  to  rate  and  fare  schedules,  the 
defendant  had  placed  with  its  agent  in 
Boston  all  rate  and  fare  schedules  and  the 
terminal  and  other  charges  applicable  to 
that  station,  and  had  enabled  and  required 
him  to  keep  in  accessible  form  a  file  of 
euch  schedules,  and  had  instructed  him  to 
give  information  contained  therein  to  all 
seeking  it,  and  to  afford  to  inquirers  oppor- 
tunity to  examine  the  schedules,  and  that 
the  defendant  in  the  manner  shown  and  in 
all  other  ways  conformed  to  liie  acts  of  Con- 
gress and  the  orders  and  regulations  of  the 
eonunission  with  reference  to  such  sched- 
ules. The  court  also  found  that  the 
schedules  contained  provisions  limiting  the 
free  transportation  of  baggage  to  a  certain 
weight,  and  the  liability  of  the  defendant 
to  $100,  followed  by  a  table  of  charges  for 
excess  weight,  and-  also  contained  the  fol- 
lowing provision: 

"For  excess  vahie  the  rate  will  be  one 
half  of  the  current  excess  baggage  rate 
per  100  pounds  for  each  $100,  or  fraction 
thereof,  of  increased  value  declared.  The 
tninimum  charge  for  excess  value  will  be  15 
eents. 

"Baggage  liability  is  limited  to  personal 
haggage  not  to  exceed  $100  in  value  for  n 
passenger  presenting  a  full  ticket  and  $.^10 
in  value  for  a  half  ticket,  unless  a  greater 
Taluc  is  declared  and  stipulated  by  the 
owner  nnd  excess  charges  thereon  paid  at 
time  of  checking  the  baggage;" 
thnt  the  excess  charge  for  transporting 
bapgagp  valued  at  $1,004.50,  which  was  the 
value  of  the  baggage  lost,  from  Boston  to 
Sunapee  T.ake  station  during  September. 
1908,  according  to  the  schedules,  was 
•^4.75;    that  notices  were  posted  at  or  near 


the  offices  wher^  passenger's  tickets  were  g 
sold  in  the  Boston*  station,  stating  that  • 
tariffs  naming  the  rates  on  interstate  trullic 
were  on  file  with  the  agent,  and  would  he 
furnished  for  inspection  upon  applieaiiun. 
and  that  notices  were  posted  in  the  bag- 
gage room  of  that  station,  in  a  conspicuoi:"^ 
place,  iiiv.l  in  sight  of  persons  using  the 
room  for  checking  baggage,  reading  that  per- 
sonal baggage  not  exceeding  $100  in  value 
would  be  checked  free  for  each  passenger 
on  presentation  of  a  first-class  ticket,  and 
containing  information  with  reference  to 
excess  weight.  And  the  court  further  found 
thnt  the  plaintiff  did  not  declare  at  the 
time  her  baggage  was  checked  that  it  ex- 
cteded  $100  in  value,  and  did  not  pay  any 
charges  for  valuation  in  excess  of  that 
amount. 

It  is  to  be  borne  in  mind  that  the  action 
as  tried  and  decided  in  the  state  court  was 
not  for  negligence  of  the  railroad  company 
as  a  warehouseman  for  the  loss  of  the  bag- 
gage after  its  delivery  at  Sunapee  Lake 
station,  but  was  solely  upon  the  contract  of 
carriage  in  interstate  commerce. 

The  supreme  judicial  court  of  Massachu- 
setts, in  deciding  the  case,  held  that  the 
interstate  commerce  act  did  not  in  any 
wise  change  the  common-law  rule,  applicable 
in  Massachusetts,  that  regulations  of  this 
character,  limiting  the  amount  of  recovery 
for  baggage  lost,  must  be  brought  home  to 
the  knowledge  of  the  shipper  and  assented 
to,  or  circumstances  shown  from  which  as- 
sent might  be  implied.  In  reaching  this 
conclusion  that  learned  court  relied  upon 
the  case  of  Pennsylvania  R.  Co.  v.  Hughes, 
101  U.  S.  477,  48  L.  ed.  208,  24  Sup.  Ct. 
Rep.  132,  in  which  case  it  was  held,  thnt  a 
state  might  apply  its  local  law  and  policy 
to  recovery  for  the  loss  of  a  horse  shipped 
in  interstate  commerce  from  Albany,  New 
York,  to  Cynwyd,  in  the  state  of  Pennsyl- 
vania, and  injured  by  the  negligence  of  a 
earrier  in  the  latter  state,  notwithstanding 
the  bill  of  lading  contained  an  express  con- 
dition that  the  carrier  assumed  liabilitv«, 
to  the  extent  only  of  the  agreed  valuation  ^ 
in  event  of  loss.*  It  was  further  held  in  the* 
Hiighf»s  Case  that  the  interstate  commerce 
art.  in  the  respect  then  under  consideration, 
l»ad  not  enaetcd  an  exclusive  rule  upon 
wliifh  recovery  night  be  had  governing  re- 
sponsibility for  loss,  and  that  as  the  law 
■  hcii  stood  the  state  might  enforce  its  own 
re.MiIations  authoji/ed  by  statute  or  iudicial 
'iccision  as  to  responsibility  for  sueh  ni'g- 
ligenee. 

Since  the  decision  in  the  Hughes  Tase 
the  Hepburn  act  of  -Tune  29,  lOOfi  (.34  Stat, 
at  L.  584,  cliap.  3501,  U.  S.  Comp.  Stat. 
Supp.  1011,  p.  1'28S),  hafl  been  passed,  and 
this  court  has  held  that  by  virtue  of  that 
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act  (particularlj  |  7,  the  Gaxmaek  amend- 
ment) the  subject  of  interstate  transporta- 
tion of  property  has  been  regulated  by  Fed- 
eral law  to  the  exclusion  of  the  power  of  the 
states  to  control  in  such  respect  by  their 
own  policy  or  legislation.  In  this  connec- 
tion we  may  rtfcr  to  the  cases  of  Adams 
Exp.  Co.  V.  Croninger,  226  U.  S.  491,  67 
L.  ed.  314,  44  L.R.A.(N.S.)  257,  33  Sup.  Ct. 
Hep.  148 ;  Wells,  F.  k  Co.  v.  Neiman-Marcus 
Co.  227  U.  S.  466,  67  L.  ed.  600,  33  Sup. 
Ct  Rep.  267 ;  Kansas  City  Southern  R.  Co. 
T.  Carl,  227  U.  S.  639,  67  L.  ed.  683,  33 
Sup.  Ct.  Rep.  301;  Missouri,  K.  &  T.  R. 
Co.  T.  Harriman,  227  U.  S.  657,  57  L.  ed. 
690,  33  Sup.  Ct.  Rep.  397. 

The  cases  in  226  and  227  U.  S.,  it  is  true, 
involved  liability  for  express  or  freight  ship- 
ments made  upon  express  receipts,  bills  of 
lading,  or  separate  contracts,  showing  on 
their  face  or  by  reference  to  tariffs  the  op- 
portunity for  valuation  for  the  purpose  of 
fixing  the  rate  and  liability,  and  the  limita- 
tion appearing  in  such  form  of  contract 
was  declared  to  be  valid  and  effectual  to 
relieve  the  carrier  from  a  greater  liability 
than  that  therein  expressed.  But  the  court 
did  not  stop  there:  In  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.  609,  67  L.  ed.  321, 
44  L.R.A.(N.S.)  257,  83  Sup.  Ct.  Rep.  148, 
it  said:  "The  knowledge  of  the  shipper 
that  the  rate  was  based  upon  the  value  is 
to  be  presumed  from  the  terms  of  the  bill 
of  lading  and  of  the  published  schedules 
filed  with  the  Commission."  In  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U.  S. 
652,  57  L.  ed.  688,  33  Sup.  Ct.  Rep.  391, 
this  court  said:  "The  valuation  the  ship- 
per declares  determines  the  legal  rate 
where  there  are  two  rates  based  upon 
S  valuation.  He  must  take  notice  of  the  rate 
f  applicable,  *and  actual  want  of  knowledge 
is  no  excuse.  The  rate,  when  made  out  and 
filed,  is  notice,  and  its  effect  is  not  lost,  al- 
though it  is  not  actually  posted  in  the  sta- 
tion. Texas  &  P.  R.  Co.  v.  Mugg,  202  U. 
S.  242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep. 
628;  Chicago  k  A.  R.  Co.  v.  Kirby,  225 
U.  S.  156,  66  L.  ed.  1033,  32  Sup.  Ct.  Rep. 
648.  It  would  open  a  wide  door  to  fraud 
and  destroy  the  uniform  operation  of  the 
published  tariff  rate  sheets.  When  there 
are  two  published  rates,  based  upon  differ- 
ence in  value,  the  legal  rate  automatically 
attaches  itself  to  the  declared  or  agreed 
value.  Neither  the  intentional  nor  acciden- 
tal misstatement  of  the  applicable  published 
rate  will  bind  the  carrier  or  shipper.  The 
lawful  rate  is  that  which  the  carrier  must 
exact  and  that  which  the  shipper  must  pay. 
...  To  the  extent  that  such  limitations 
of  liability  are  not  forbidden  by  law,  tliey 
become,  when  filed,  a  part  of  the  rate."  Anrl 
in  Missouri,  K.  k  T.  R.  Co.  v.  Harriman,  227 


U.  8.  669,  57  L.  ed.  607,  S3  Sap.  Ct.  Rep. 
397»  this  court  said  thai  the  shipper  was 
compelled  to  take  notice  of  the  rate  sheets 
contained  in  tariff  schedules,  "not  only  be- 
cause referred  to  in  the  contract  signed  by 
them,  but  because  they  had  been  lawfully 
filed  and  published.  .  •  •  When  the  car- 
rier graduates  its  rates  by  value  and  has 
ffled  its  tariffs  showing  two  rates  applica- 
ble to  a  particular  commodity  or  class  of 
articles,  based  upon  a  difference  in  valua- 
tion, the  shipper  must  take  notice,  for  the 
valuation  automatically  determines  which 
of  the  rates  is  the  lawful  rate."  In  Chicago, 
R.  I.  k  P.  R.  Co.  V.  Cramer,  232  U.  S.  490, 
58  L.  ed.  — ,  84  Sup.  Ct  Rep.  383,  this  court 
said:  ''That  rule  of  liability  [the  uniform 
rule  established  by  the  Hepburn  act]  is  to 
be  enforced  in  the  light  of  the  fact  that  the 
provisions  of  the  tariff  enter  into  and  form 
a  part  of  the  contract  of  shipment,  and  if  a 
regularly  filed  tariff  offers  two  rates,  based 
on  value,  and  the  goods  are  forwarded  at 
the  low  value  in  order  to  secure  the  low 
rate,  then  the  carrier  may  avail  itself  of 
that  valuation  when  sued  for  loss  or  dam-«| 
age  to  the  property."  And  in  Great  North-  jj 
em  R.  Co.  v.  O'Connor,  232#U.  S.  506,  58  L.  • 
ed.  — ,  34  Sop.  Ct  Rep.  380,  this  court  said: 
''But  BO  long  as  the  tariff  rate,  based  on 
value,  remained  operative,  it  was  binding 
upon  the  shipper  and  carrier  alike,  and  was 
to  be  enforced  by  the  courts  in  fixing  the 
rights  and  liabilities  of  the  parties.  The 
tariffs  are  filed  with  the  Commission  and 
are  open  to  inspection  at  every  station. 
In  view  of  the  multitude  of  transactions,  it 
is  not  necessary  that  there  shall  be  an  in- 
quiry as  to  each  article,  or  a  distinct  agree- 
ment as  to  the  value  of  each  shipment.  If 
no  value  is  stated,  the  tariff  rate  applica- 
ble to  such  a  state  of  facts  applies.  If,  on 
the  other  hand,  there  are  alternative  rates 
based  on  value,  and  the  shipper  names  a 
value  to  secure  the  lower  rate,  the  carrier, 
in  the  absence  of  something  to  show  rebat- 
ing or  false  billing,  is  entitled  to  collect 
the  rate  which  applies  to  goods  of  that 
class,  and  if  sued  for  their  loss  it  is  liable 
only  for  the  loss  of  what  the  shipper  had 
declared  them  to  be  in  class  and  value." 

Before  these  cases  were  decided  this  court 
had  held  that  the  effect  of  filing  schedules 
of  rates  with  the  Interstate  Commerce  Com- 
mission was  to  make  the  published  rates 
bindinj^  upon  shipper  and  carrier  alike, 
thus  making  effectual  the  purpose  of  the  act 
to  have  but  one  rate,  open  to  all  alike,  and 
from  which  there  could  be  no  departure. 
Gulf,  C.  k  S.  F.  R.  Co.  V.  Hefley,  158  U.  S. 
08,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802; 
Texas  k  P.  R.  Co.  v.  Mugg,  202  U.  S.  242, 
50  L.  ed.  1011,  20  Sup.  Ct  Rep.  628;  Ar- 
mour Packing   Co.   v.   United   States,   209 
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U.  S.  66,  SI,  62  L.  «d.  681»  694,  28  Sup.  Ct.   Um    eorr«flponding    liability    would    have 

Rq>.  428;  LouisTilk  4  N.  R.  Co.  ▼.  Mott- 1  automatically  attached.    As  to  the  finding  h 

ley,  219  U.  6.  467,  476,  66  L.  ed.  297,  301,(*that  the  plaintiff's  baggage  waa  apparently* 

34  L.R.A.(N.S.)  671,  31  Sup.  Ct  R«p.  265. 

Thia  principle,  it  will  be  perceiTed,  waa  ful- 
ly recognized  in  the  series  of  cases  decided 

since  the  passage  of  the  Hepburn  act,  be- 
ginning with  the  case  of  Adams  Exp.  Co.  v. 

Croninger,  supra.    It  is  true  that  the  Car- 
mack  amendment  requires  a  receipt  or  bill 

of  lading  to  be  issued  concerning  shipments 

of  property  in  interstate  commerce,  and  that 

in  the  cases  construing  that  amendment  a 

bill  of  lading  was  issued,  and  according  to 
^the  circumstances  of  the  case,  the  bill  of 
^  lading  and  its  effect  are  discussed  in  each 
•  of  these,  but  the*effect  of  filing  the  schedule 

is  not  lost  sight  of,,  and  the  doctrine  of  the 

previous  cases  as  to  the  purpose  of  filing 

and    the   necessity    of    adherence   to   such 

schedule  is  uniformly  recognized. 

The  court  below,  after  conceding  that  the 

subject-matter  of  passenger's  baggage  in  in- 
terstate  travel    is    within    the    control    of 

Congress,   and   saying   that  there   was   no 

specific  regulation   respecting  it,   said: 
"The  precise  position  of  the  defendant  is 

that,  as  the  limitation  of  liability  for  bag- 
gage was  filed  and  posted  as  a  part  of  its 

schedules  for  passenger  tariff,  the  limitation 

thereby  became  and  was  an  essential  part 

of  its  rate,  from  which,  under  the  interstate 

commerce  law,  it  could  not  deviate,  and  by 

which  the  plaintiff  was  bound,  regardless 

of  her  knowledge  of  or  assent  to  it.    If  the 

premise  is  sound,  then  the  conclusion  fol- 
lows, for  the  public  are  held  inexorably  to 

the  rate  published,  r^ardless  of  knowledge, 

assent,  or  even  misrepresentation.    Gulf,  C. 

k  S.  F.  R.  Co.  V.  Hefley,  158  U.  S.  98,  39 

L.  ed.  910, 15  Sup.  Ct.  Hep.  802;  Texas  &  P. 

R.  Co.  V.  Mugg,  202  U.  S.  242,  60  L.  ed. 

1011,  26  Sup.  Ct.  Rep.  628;  Melody  v.  Great 

Northern  R.  Co.  25  S.  D.  606,  30  L.R.A. 

(N.S.)  508,  127  N.  W.  643,  Ann.  Cas.  1912C, 

727. 

It  follows,  therefore,  from  the  previous 

decisions  in  this  court,  that  if  It  be  found 

that  the  limitation  of  liability  for  baggage 

is  required  to  be  filed  in  the  carrier's  tariffs, 

the  plaintiff  was  bound  by  such  limitation. 

Having  the  notice  which  follows  from  the 

filed  and  published  regulations,  as  required 

by  the  statute  and  the  order  of  the  Inter- 
state Commerce  Commission,  she  might  have 

declared  the  value  of  her  luggage,  paid  the 

excess  tariff  rate,  and  thus  secured  the  lia- 
bility of  the  carrier  to  the  full  amount  of 

the  value  of  her  baggage,  or  she  might,  for 

the  purpose  of  transportation,  have  valued 

it  at  $100.  and  received  free  transportation 

and  liability  to  that  extent  only,  or,  as  she 

did,  she  might  have  made  no  valuation  of 

her  baggage,  in  which  event  the  rate  and 
34  S.  C— 34 


worth  more  than  $100,  as  above  set  forth, 
it  appears  that  the  contents  of  the  two 
trunks  and  suit  case  were  not  disclosed  or 
known  to  the  carrier,  and  the  finding  in  this 
respect,  necessarily  based  on  the  appearance 
of  the  baggage,  cannot  be  said  to  show  a 
procurement  of  transportation  in  violation 
of  the  requirements  of  the  filed  schedules  at 
a  rate  disproportionate  to  its  known  value. 

Let  us  now  turn  to  the  interstate  com- 
merce act  and  see  whether  the  matter  of  the 
limitation  of  baggage  liability  is  covered 
by  that  act.    Section  6  provides: 

"That  every  conmion  carrier  subject  to 
the  provisions  of  this  act  shall  file  with 
the  Commission  created  by  thia  act,  and 
print  and  keep  open  to  public  inspection, 
schedules  showing  all  the  rates,  fares,  and 
charges  for  transportation  between  different 
points  on  its  own  route  and  between  points 
on  its  own  route  and  points  on  the  route 
of  any  other  carrier  by  railroad,  by  pipe 
line,  or  by  water  when  a  through  route  and 
joint  rate  have  been  established.  If  no 
joint  rate  over  the  through  route  has  been 
established,  the  several  carriers  in  such 
through  route  shall  file,  print,  and  keep 
open  to  public  inspection,  as  aforesaid,  the 
separately  established  rates,  fares,  and 
charges  applied  to  the  through  transporta- 
tion. The  schedules  printed  as  aforesaid 
by  and  such  common  carrier  shall  plainly 
state  the  places  between  which  property 
and  passengers  will  be  carried,  and  shall 
contain  the  classification  of  freight  in  force, 
and  shall  also  state  separately  all  terminal 
charges,  storage  charges,  icing  charges,  and 
all  other  charges  which  the  Commission  may 
require,  all  privileges  or  facilities  granted 
or  allowed,  and  any  rules  or  regulations 
which  in  anywise  change,  affect,  or  deter- 
mine any  part  or  the  aggregate  of  such 
aforesaid  rates,  fares,  and  charges,  or  thc^ 
value  of  the  service  rendered  to  the  pas-n 
senger,  shipper,  or*consignee.  Such  sched  • 
ules  shall  be  plainly  printed  in  large  type, 
and  copies  for  the  use  of  the  public  shall 
be  kept  posted  in  two  public  and  conspicu- 
ous places  in  every  depot,  station,  or  office 
of  such  carrier  where  passengers  or  freight, 
respectively,  are  received  for  transportation, 
in  such  form  that  thev  shall  be  accessible 
to  the  public,  and  can  be  conveniently  in- 
spected. The  provisions  of  this  section  shall 
apply  to  all  traffic,  transportation,  and 
facilities  defined  in  this  act. 

"No  carrier,  unless  otherwise  provided  by 
this  act,  shall  engage  or  participate  in  the 
transportation  of  passengers  or  property,  as 
defined  in  this  act,  unless  the  rates,  fares, 
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and  charges  upon  which  the  same  are  trans- 
ported by  said  carrier  have  been  filed  and 
published  in  accordance  with  the  provisions 
of  this  act;  nor  shall  any  carrier  charge 
or  demand  or  collect  or  receive  a  greater  or 
less  or  diflerent  compensation  for  such 
transportation  of  passengers  or  property,  or 
for  any  service  in  connection  therewith,  be- 
tween the  points  named  in  such  tariffs,  than 
the  rates,  fares,  and  charges  which  are 
specified  in  the  tariff  filed  and  in  effect  at 
the  time;  nor  shall  any  carrier  refund  or 
remit  in  any  manner  or  by  any  device  any 
portion  of  the  rates,  fares,  and  charges  so 
specified,  nor  extend  to  any  shipper  or  per- 
son any  privileges  or  facilities  in  the  trans- 
portation of  passengers  or  property,  except 
such  as  are  specified  in  such  tariffs.  .  .  ." 
{24  Stat,  at  L.  380,  chap.  104,  U.  S.  Comp. 
Stat.  1901,  p.  3156,  as  amended  by  §  2  of 
.act  of  1906.  34  Stat,  at  L.  586,  chap.  3591, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1289.] 

It  is  to  be  observed  that  the  schedules 
are  required  to  state,  among  other  things, 
in  naming  certain  charges,  "all  other 
.charges  which  the  Commission  may  require, 
■all  privileges  or  facilities  granted  or  al- 
lowed, and  any  rules  or  regulations  which 
in  anywise  change,  affect,  or  determine  any 
part  or  the  aggregate  of  such  aforesaid 
rates,  fares,  and  charges,  or  the  value  of 
the  service  rendered  to  the  passenger,  ship- 
per, or  consi;;:nee."  The  question  then  is, 
Sdid  the  limitation  as  to  liability  for  bag- 
*  gage,  based* upon  the  requirement  to  de- 
clare its  value  when  more  than  $100  was  to 
be  recovered,  come  within  that  provision? 
It  seems  to  us  that  the  ordinary  signifi- 
cation of  the  terms  used  in  the  act  would 
cover  such  requirements  as  are  here  made 
for  the  amount  of  recovery  for  baggage  lost 
by  the  carrier.  It  is  a  regulation  which 
fixrs  and  determines  the  amount  to  be 
cliarged  for  the  carriage  in  view  of  the  re- 
sponsibility assumed,  and  it  also  affects  the 
value  of  the  service  rendered  to  the  pas- 
senger. Such  requirements  are  spoken  of, 
in  decisions  dealing  with  them,  as  regula- 
tions; as,  a  common  carrier  "may  prescribe 
regulations  to  protect  himself  against  im- 
position and  fraud,  and  fix  a  rate  of 
charges  proportionate  to  the  magnitude  of 
the  risks  he  may  have  to  encounter."  York 
Mfg.  Co.  V.  Illinois  C.  R.  Co.  3  Wall.  107, 
112,  18  L.  ed.  170,  171.  "It  is  undoubtedly 
competent  for  carriers  of  passengers,  by 
specific  regulations,  distinctly  brought  to 
the  knowledge  of  the  passenger,  which  are 
reasonable  in  their  character,  and  not  in- 
consistent with  any  statute  or  their  duties 
.to  the  public,  to  protect  themselves  against 
liability,  as  insurers,  for  baggage  exceeding 
a  fixed  amount  in  value,  except  upon  addi- 
.tional    compensation,    proportioned    to   the 


risk.  And  in  order 'that  sikct  regulatiana 
may  be  practically  effective  and  the  carrier 
advised  of  the  full  extent  of  its  respon- 
sibility, and,  consequently,  of  the  degree 
of  precaution  necessary  upon  its  part,  it 
may  rightfully  require,  as  a  condition 
precedent  to  any  contract  for  the  trans- 
portation of  baggage,  information  from  the 
passenger  as  to  its  value;  and  if  the  value 
thus  disclosed  exceeds  that  which  the  pas- 
senger may  reasonably  demand  to  be  trans- 
ported as  baggage  without  extra  compensa- 
tion the  carrier,  at  its  option,  can  make 
such  additional  charges  as  the  risk  fairly 
justifies."  New  York  C.  &  H.  R.  R.  Co.  v. 
Fraloff,  100  U.  S.  24,  27,  25  L.  ed.  631,  533. 

Mr.  Justice  Brewer,  sitting  in  the  eir* 
cuit  eourt,  in  Ames  v.  Union  P.  R.  Co.  64 
Fed.  165,  178,  thus  defined  the  term  '*regu-H 
lation:"  ''Within  the  term  'r^ulation'*are  • 
embraced  two  ideas;  One  is 'the  mere  con- 
trol of  the  operation  of  the  roads,  prescrib- 
ing the  rules  for  the  management  thereof, — 
matters  which  affect  the  convenience  of  the 
public  in  their  use.  Regulation,  in  this 
sense,  may  be  considered  as  purely  public 
in  its  character,  and  in  no  manner  tres- 
passing upon  the  rights  of  the  owners  of 
railroads.  But  within  the  scope  of  the 
word  'regulation,'  as  commonly  used,  is  em- 
braced the  idea  of  fixing  the  compensation 
which  the  owners  ol  railroad  property  shall 
receive  for  the  use  thereof;  and  when  regu- 
lation in  this  sense  is  attempted,  it  neses- 
sarily  affects  the  property  interests  of  the 
railroad  owners;  and  it  is  'regulation'  in 
this  sense  of  the  term." 

Turning  to  the  act  itself  we  think  the 
conclusion  that  this  limitation  is  a  regu- 
lation required  to  be  filed  by  the  act  is 
strengthened  by  §  22,  which  provides: 
"But  before  any  common  carrier,  subject 
to  the  provisions  of  this  act,  shall  issue 
any  such  joint  interchangeable  mileage 
tickets  with  special  privileges,  as  afore- 
said, it  shall  file  with  the  Interstate  Com- 
merce Commission  copies  of  the  joint  tariffs 
of  rates,  fares,  or  charges  on  which  such 
joint  interchangeable  mileage  tickets  are  to 
be  based,  together  with  specifications  of  the 
amount  of  free  baggage  permitted  to  he 
carried  under  such  ticketSi  in  the  same 
manner  as  common  carriers  are  required  to 
do  ioith  regard  to  other  joint  rates  by  seo- 
tion  six  of  this  act,'*  [As  amended  23 
Stat,  at  L.  643,  chap.  01,  U.  S.  Comp. 
Stat.  1901.  p.  3171.}  This  section  would 
indicate  that  Congress  thought  that  §  6 
of  the  act  had  to  do  with  specifications  of 
the  amount  of  baggage  which  would  be  car- 
riefl  free,  and  that  such  regulations  should 
be  filed  under  the  requirement  of  §  6  to 
which  it  referred. 

This  conclusion   is  further  strengthened 
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by  the  action  of  the  Interstate  Commerce 

Commission,  in  requiring  by  its  Tariff  Cir- 

aocular  No.  15~A.  entitled,  "Regulations  Gov- 

^erning    the    Construction    and     Piling    of 

•  Freight  Tariffs  and  ^Classification  and  Pas- 
senger Fare  Schedules/'  effective  April  16, 
1908,  and  in  force  at  the  time  of  the  loss 
here  in  question,  that: 

*'34.  Tariffs  shall  contain,  in  the  order 
named: 

*'(g)  Rules  and  regulations  which  govern 
the  tariff,  the  title  of  each  rule  or  regula- 
tion to  be  shown  in  bold  type.  Under  this 
head  all  of  the  rules,  regulations,  or  condi- 
tions which  in  any  way  affect  the  fares 
named  in  the  tariff  shall  be  entered.  .  .  . 
These  rules  shall  include  .  .  .  the  gen- 
eral baggage  regulations,  and  also  schedule 
of  excess-baggage  rates,  unless  such  excess- 
^RS^^r^  rates  are  sho^tns  in  tariff  in  eon- 
nection  with  the  fares.** 

This  requirement  is  a  practical  interpre- 
tation of  the  law  by  the  administrative  body 
having  its  enforcement  in  charge,  and  is 
entitled   to   weight   in   construing   the   act. 

The  act  of  June  18.  1010  (36  Stat,  at  L. 
539,  546,  chap.  309.  U.  B.  Comp.  Stat.  Supp. 
1911,  p.  1288),  defining,  in  §  1,  the  duties 
of  carriers  to  make  just  and  reasonable 
regulations  affecting,  among  other  things, 
the  carrying  of  personal,  sample,  and  excess 
baggage,  may  be  noted  in  passing.  This 
statute  was  before  the  Commission  in  a  ease 
involving  such  regulations.  Regulations 
Restricting  the  Dimensions  of  Baggage,  26 
Inters.  Com.  Rep.  292.  Concerning  it  the 
Commission,  by  Clark,  Chairman,  said: 

"Prior  to  June  18,  1910,  the  act  to  regu- 
late commerce  contained  no  specific  provi- 
sion relating  to  the  interstate  transporta- 
tion of  baggage,  except  in  connection  with 
the  issuance  of  Joint  interchangeable  mile- 
age tickets.  The  Commission  had,  however, 
under  authority  of  §  6,  required  carriers  to 
publish  and  file  their  general  baggage  regu- 
lations and  their  schedules  of  excess  hag- 
gage  rates.  Section  1  was  amended  on  the 
date  named,  the  amendment,  in  so  far  as  it 
Is  material,  reading  as  follows: 
^  **'It  is  hereby  made  the  duty  of  all  com- 
JJ  mon  carriers  subject  to  the  provisions  of 

*  this  act  to  establish,  observe,*  and  enforce 
.  .  .  just  and  reasonable  regulations  and 
practices  affecting  classifications,  .  .  . 
the  manner  and  method  of  presenting, 
marking,  packing,  and  delivering  property 
for  transportation,  the  facilities  for  trans- 
portation, .  .  .  the  carrying  of  per- 
sonal, sample,  and  excess  baggage.' " 

And  it  is  to  be  observed  that  the  Com- 
mission considers  its  requirement  with  refer- 
ence to  including  baggage  regulations  in 
the  tariff  schedules,  quoted  above,  aa  ade- 


quate, for  the  same  provisions  appear  in 
its  current  circular. 

We  are  therefore  of  the  opinion  that 
the  requirement  published  concerning  the 
amount  of  the  liability  of  the  defendant^ 
baaed  upon  additional  payment  where  bag- 
gage was  declared  to  exceed  $100  in  value^ 
was  determinative  of  the  rate  to  be  charged, 
and  did  affect  the  service  to  be  rendered  to 
the  passenger,  as  it  fixed  the  price  to  be 
paid  for  the  service  rendered  in  the  particu- 
lar case,'  and  was,  therefore,  a  reguiation 
within  the  meaning  of  the  statute. 

By  permitting  the  baggage  regulations^ 
including  the  excess  valuation  rate,  to  be 
filed  and  become  part  of  the  tariff  sched- 
ules, the  rule  of  the  common  law  that  the 
carrier  becomes  an  insurer  of  the  safety 
of  baggage  against  accidents  not  the  act 
of  God  or  the  public  en«ny  or  the  fault  of 
the  passenger  (the  rule  established  in  thia 
country,  3  Hutchinson,  Carr.  §  1241)  waa 
not  changed.  The  effect  of  auch  filing  ia 
to  permit  the  carrier  by  such  regulationa 
to  obtain  commensurate  compensation  for 
the  reaponaibility  assumed  for  the  safety 
of  the  passenger^B  baggage,  and  to  require 
the  passenger,  whose  knowledge  of  the  char- 
acter and  value  of  his  baggage  is  peculiarly 
his  own,  to  declare  its  value  and  pay  for 
the  excess  amount.  There  is  no  question  of 
the  reasonableness  or  propriety  of  making 
such  regulations,  which  would  be  binding^ 
upon  the  passenger  if  brought  to  his  knowI-0 
edge  in  such  wise  as  Ho  make  an  agreement* 
or  what  is  tantamount  thereto.  This  much 
is  conceded  by  the  learned  counsel  for  the- 
plaintiff  in  error.  The  liability  of  a  car- 
rier under  the  interstate  oonunerce  act  waa 
said,  in  the  Croninger  Case  (p.  511),  to  be 
(aside  from  the  responsibility  for  the  de- 
fault of  a  connecting  carrier)  '*not  beyond 
the  liability  imposed  by  the  conunon  law,  aa 
that  body  of  law  applicable  to  carriers  haa 
been  interpreted  by  this  court  aa  well  aa 
many  courts  of  the  states."  And  in  that 
caae  (p.  509)  it  was  laid  down  as  the  es- 
tablished rule  of  common  law  "as  declared 
by  this  court  in  many  cases  that  such  a 
carrier  may  by  a  fair,  open,  just,  and  rea- 
sonable agreement  limit  the  amount  recov^ 
erable  by  a  shipper  in  case  of  loss  or  dam- 
age to  an  agreed  value  made  for  the  purpose 
of  obtaining  the  lower  of  two  or  more 
rates  of  charges  proportioned  to  the  amount 
of  the  risk."  And  see  the  previous  cases  in 
this  court  there  cited.  But  the  effect  of 
the  regulations,  filed  as  required,  giving 
notice  of  rates  based  upon  value  when  tbc^ 
baggage  to  be  transported  was  of  a  higher 
value  than  $100,  and  the  delivery  and  ac- 
ceptance of  the  baggage  without  declara- 
tion  of   value  or   notice  to  the  carrier   ot 
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Buch  higher  value,  charges  the  carrier  with 
liability  to  the  extent  of  $100  only. 

The  language  of  the  regulation  filed 
reads:  Baggage  liability  is  limited  to  per- 
sonal baggage  not  to  exceed  $100  in  value, 
etc.,  unless  a  greater  value  is  declared, 
etc.  We  have  said  that  this  limitation  docs 
not  relieve  from  the  insurer's  liability  when 
the  loss  occurs  otherwise  than  by  negligence, 
and  we  think  applies  equally  when  negli- 
gence of  the  carrier  is  the  cause  of  loss, 
as  is  found  in  this  case.  The  effect  of  the 
filing  gives  the  regulation  as  to  baggage  the 
force  of  a  contract  determining  "Baggage 
liability .**  In  Hart  v.  Pennsylvania  R.  Co. 
112  U.  S.  331,  28  L.  ed.  717,  5  Sup.  Ct. 
Rep.  151,  followed  in  the  later  cases  in 
this  court,  it  was  held  that  a  recovery  may 
^not  be  had  above  the  amount  stipulated 
ej  though  the  loss  results  from  the  carrier's 
•  negligence.  'The  carrier ^must  respond  for 
B^ligcnce  up  to  that  value."  The  discus- 
sion and  conclusion  reached  in  the  Cronin- 
ger  and  Carl  Cases,  supra,  leave  nothing 
to  be  said  on  this  point.  This  rule  is  recog- 
nized in  New  York  (Tewes  v.  North  Ger- 
man Lloyd  S.  S.  Co.  186  N.  Y.  151,  8 
L.R.A.(N.S.)  199,  78  N.  E.  864,  9  Ann.  Cas. 
909,  20  Am.  Neg.  Rep.  701;  Gardiner  v. 
New  York  C.  &  H.  R.  R.  Co.  201  N.  Y.  387, 
34  L.R.A.(N.S.)  826,  94  N.  E.  876,  Ann. 
Cas.  1912B,  281). 

If  the  charges  filed  were  unreasonable,  the 
only  attack  that  could  be  made  upon  such 
regulation  would  be  by  proceedings  con- 
testing their  reasonableness  before  the  In- 
terstate Commerce  Commission.  While 
they  were  in  force  they  were  equally  bind- 
ing upon  the  railroad  company  and  all 
passengers  whose  baggage  was  transported 
by  carriers  in  interstate  commerce.  This 
being  the  fact,  we  think  the  limitation  of 
liability  to  $100  fixed  the  amount  which 
the  plaintiff  could  recover  in  this  case,  and 
there  was  error  in  affirming  the  recovery 
for  the  full  value  of  the  baggage,  in  the  ab- 
sence of  a  declaration  of  such  value  and 
payment  of  the  additional  amount  required 
to  secure  liability  in  the  greater  sum. 

We  do  not  think  the  requirement  of  the 
Carmack  amendment,  that  a  railway  com- 
pany receiving  property  for  transportation 
in  interstate  commerce  shall  issue  a  receipt 
<  r  bill  of  lading  therefor,  required  other 
ii'ceipts  than  baggage  checks,  which  it  is 
sliown  were  issued  when  the  baggage  was 
received  in  this  case.  When  the  amendment 
was  passed  Congress  well  knew  that  bag- 
gage was  not  carried  upon  bills  of  lading, 
and  that  carriers  had  been  accustomed  to 
issue  checks  upon  receipt  of  baggage.  We 
do  not  think  it  was  intended  to  require  a 
departure  from  this  practice  when  the  mat- 
ter was  placed  under  regulation  by  sched- 


ules filed  and  subject  to  change  for  unrea- 
sonableness upon  application  to  the 
Commission.  Such  checks  are  receipts,  and 
there  is  no  special  requirement  in  the  stat- 
ute as  to  their  form.  It  is  doubtless  in 
the  power  of  the  Interstate  Commerce  Com- 
mission to  make  requirements  as  to  the 
checks  or  receipts  to  be  given  for  baggage  g 
if  that*  subject  needs  r^:ulation.  Act  ofn 
June  18,  1910,  §§  1  and  15  (36  Stat,  at  L. 
539,  chap.  309). 

Reversed  and  remanded  to  the  Superior 
Court  of  Massachusetts  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Mr.  Justice  Pitney,  dissenting: 
I  have  been  unable  to  find  a  previous  in- 
stance where  any  court,  in  this  country, 
at  least,  in  an  action  by  shipper  or  pas- 
senger against  common  carrier  for  loss  of 
freight  or  baggage,  occasioned  by  the  neg- 
ligence of  the  carrier  or  its  employees,  has 
held  the  recovery  to  be  limited  to  an  arbi- 
trary sum  unrelated  to  the  value  of  the 
goods  lost,  and  this  without  any  previous 
valuation  or  agreement  assented  to  by  the 
shipper  or  passenger,  without  any  repre- 
sentation of  value  made  by  him,  and  with- 
out even  notice  brought  home  to  him  of 
any  rule  or  regulation  upon  which  the 
limitation  of  liability  is  based.  The  effect 
given  by  the  present  decision  to  a  "regula- 
tion" prescribed  by  the  carrier,  that,  while 
formally  promulgated,  was  in  fact  imknown 
to  the  passenger,  seems  to  me  an  entire  de- 
parture from  the  principles  governing  the 
duties  and  responsibilities  of  common  car- 
riers as  heretofore  recognized  by  this  court 
and  by  the  courts  of  the  states  generally, 
as  laid  down  in  the  text-books  and  cyclo- 
pedias of  law,  and  as  reiterated  and  applied 
by  this  court  in  a  recent  series  ef  notable 
decisions. 

We  are  referred  to  the  "act  to  regulate 
commerce"  of  February  4,  1887  (24  Stat. 
at  L.  379,  chap.  104,  U.  S.  Comp.  Stat.  1901, 
p.  3154),  as  amended  in  1906  by  the  Hep- 
burn act  (34  Stat,  at  L.  684,  chap.  3591, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1288), 
with  citation  of  the  provision  in  §  6  of  the 
act  respecting  the  filing  and  publication  of 
schedules  showing  the  rates,  fares,  and 
charges  for  transportation,  etc.,  and  with 
particular  emphasis  upon  the  so-called  Car- 
mack  amendment.  I  do  not  find  in  either 
of  these  any  phrase  or  expression  that  mani-^ 
fests  a  legislative  intent  to  lessen  or  limit  ^ 
in  any  way* the  carrier's  liability  as  quasi* 
insurer,  much  less  its  responsibility  for 
losses  due  to  its  own  negligence  or  that  of 
its  employees.  Neither  enactment  In  terms 
imposes  any  duty  or  burden  upon  the  ship- 
per or  passenger  affecting  the  question  a* 
issue;    and   the   Carmaiek   amendment,    at 
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least,  contains  a  clear  expression  of  the 
legislative  purpose  to  enforce  the  carrier's 
responsibility  for  losses  of  property  caused 
by  it,  without  regard  to  any  rule  or  regu- 
lation exempting  it. 

The  result  reached  in  the  present  caae— 
which  seems  so  contrary  to  all  previous 
adjudications  and  to  the  apparent  meaning 
of  the  acts  of  Congress — is  based  (if  I  un- 
derstand the  opinion)  not  upon  any  l^is- 
lation  directly  addressed  to  the  particular 
subject,  but  upon  inferences  deduced  by  in- 
direct reasoning  from  the  assumed  policy 
of  the  law.  -The  reasoning,  as  I  am  con- 
atrained  to  believe,  disregards  familiar  prin- 
ciples established  by  repeated  decisions  of 
this  court,  in  the  light  of  which  Congress 
undoubtedly  legislated;  and  it  has  the  effect 
of  placing  honest  but  unskilled  shippers  and 
passengers  at  a  serious  disadvantage  in  deal- 
ing with  common  carriers,  enabling'  the  lat- 
ter, by  ''regulations"  never  called  to  the 
attention  of  the  former,  to  obtain  practical 
immunity  from  responsibility  for  losses  due 
to  their  own  negligence. 

The  consequences  are  so  serious  that  I 
have  been  unable  to  convince  myself  that  I 
should  acquiesce  in  silence. 

The  salient  facts  are  mentioned  in  the 
opinion,  but  some  are  not  noticed,  and  it 
is  proper  to  state  that  plaintiff  traveled,  In 
September,  1908,  as  an  interstate  passenger 
upon  defendant's  train  from  Boston,  Massa- 
chusetts, to  Sunapee  Lake,  New  Hampshire, 
having  in  fact  paid  two  first-class  fares,  one 
ticket  being  used  for  the  checking  of  her 
baggage,  the  other  for  her  personal  trans- 
portation.   Defendant's  schedules,  filed  with 
the  Interstate  Conunerce  Commission  and 
^published   in   the  mode  prescribed  by   the 
2  act  of  Congress,  showed  the  rates  of  fares 
•  between  ^these  places,  and  contained  a  pro- 
vision stating  that  ''one  hundred  and  fifty 
pounds  of  personal  baggage,  not  exceeding 
$100  in  value,  will  be  checked  free  for  each 
passenger  on  presentation  of  a  full  ticket. 
.    .    .     For  excess  weight,  charge  will  be 
made  as  follows  [here  was  inserted  a  table 
of  charges  for  excess  weights,  and  at  the 
foot  of  it  the  following] :  For  excess  value, 
the  rate  will  be  one  half  of  the  current  ex- 
cess baggage  rate  per  100  pounds  for  each 
$100,  or  fraction  thereof,  of  increased  value 
declared.     The  minimum  charge  for  excess 
value  will  be  15  cents.    Baggage  liability  is 
limited  to  personal  baggage  not  to  exceed 
$100  in  value  for  a  passenger  presenting  a 
full  ticket    .     .    .    unless  a  greater  value 
is  declared  and  stipulated  by  the  owner  and 
excess    charges    thereon    paid    at    time    of 
checking  the  baggage/'    Plaintiff's  baggage 
•consisted  of  three  pieces,  of  the  value  of 
$1,904.50,  and  the  charge  on  this  valuation 
:for  transportation  from  Boston  to  Sunapee 


Lake,  aoording  to  the  schedules,  would  have 
been  25c.  for  each  excess  $100  or  fraction 
thereof,  or  $4.75  in  all.     Plaintiff  did  not 
declare  and  stipulate  at  the  time  the  bag- 
gage was  checked  that  it  exceeded  $100  in 
value,  and  did  not  pay  any  charge  for  valua- 
tion in  excess  of  that  amount.    Defendant's 
agents  did  not  request  any  such  declaration, 
and  made  no  inquiry  respecting  value;  but 
it  is  found  as  a  fact  that  from  the  outward 
appearance  of  the  baggage  when  tendered 
to  defendant  for  transportation  any  reason- 
able person  would  have  inferred  that  its 
value   largely   exceeded   $100.     There  was 
nothing  to  show  that  any  more  expensive 
or   different   mode   of    transportation    was 
adopted  for  baggage  whose  value  was  de- 
clared to  exceed  $100  than  for  other  bag- 
gage.   Nor  was  there  anything  to  show  that 
plaintiff,  or  her  agent  who  attended  to  the 
checking  of  the  baggage  for  her,  had  notice 
of  defendant's  regulations  for  limiting  its 
liability.     In  the  Boston  passenger  station  8 
notices  were  posted  that  "Freight^and  pas-* 
senger  tariffs  naming   rates  on   interstate 
traffic  are  on  file  with  the  agent,  and  will 
be  furnished  for  inspection  upon  applica- 
tion;" and  in  the  baggage  room  was  a  notice 
that  "One  hundred  and  fifty  pounds  of  per- 
sonal baggage,  not  exceeding  $100  in  value, 
will  be  checked  free  for  each  passenger  on 
presentation  of  a  full  ticket."     There  was 
nothing  in  either  of  these  notices  to  call 
attention  to  any  charge  for  excess  value, 
nor  any  statement  in  terms  that  the  bag- 
gage liability  was  limited  to  $100.    Nor  was 
it  shown  that  the  notices  themselves  were 
ever  seen  by  plaintiff  or  her  agent.    It  ap- 
pears, however,  that  because  the  weight  of 
her    baggage   exceeded   by   46    pounds    the 
weight  allowable  under  the  company's  rules, 
a  payment  of  23  cents  was  made  for  check- 
ing the  baggage.     Ordinary  numbered  bag- 
gage checks  appear  to  have  been  delivered 
to  plaintiff's  agent,  but  nothing  else  in  the 
form  of  a  receipt  or  bill  of  lading.    The  bag- 
gage was  not  lost  in  transit,  but  was  de- 
stroyed by  fire  while  in  defendant's  charge, 
more  than  twenty-six  hours  after  its  arrival 
at  defendant's  Sunapee  Lake   station.     It 
was  distinctly  found  aa  a  fact  that  the  loss 
was  due  to  defendant's  negligence. 

In  the  trial  court,  plaintiff  relied  wholly 
upon  a  count  of  her  declaration  which,  after 
reciting  the  status  of  defendant  as  a  com- 
mon carrier,  and  the  contract  of  carriage 
in  interstate  commerce,  averred  as  ground 
of  recovery  the  neglect  and  refusal  of  de- 
fendant to  deliver  the  baggage  to  plaintiff 
at  Sunapee  Lake  upon  demand  made,  ac- 
companied with  a  tender  of  the  checks.  But 
the  course  of  the  trial  shows  that  negligence 
was  a  principal  issue,  if  not  the  only  vital 
issue;  both  parties  requested  findings  upon 
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the  question,  and  findings  were  made  in  re- 
sponse to  their  respective  requests;  and 
upon  review  the  state  supreme  court  treated 
negligence  as  tiie  asserted  ground  of  liabil- 
ity, saying  (200  Mass.  690,  05  N.  £.  945, 
Ann.  Cas.  10126,  669)  :  '*The  plaintiff,  an 
S  interstate  passenger  of  the  defendant, 
r  claims  *d  am  ages  in  excess  of  $2,000  for  loss 
of  her  baggage  occurring  through  the  negli- 
gence of  the  defendant.*' 

Although,  according  to  the  well-known 
Massachusetts  doctrine,  the  railroad  com- 
pany's responsibility  strictly  as  carrier 
would  seem  to  have  terminated  with  the 
completion  of  the  tronsit  and  the  safe  de- 
posit of  the  baggage  in  the  railroad  station, 
its  responsibility  thereafter  being  that  of 
warehouseman  (Thomas  v.  Boston  &  P.  R. 
Corp.  10  Met.  472,  477,  43  Am.  Dec.  444; 
Norway  Plains  Co.  v.  Boston  ft  M.  R.  Co. 
1  Gray,  263,  273,  61  Am.  Dec.  423;  Barron 
V.  Eldredge,  100  Mass.  455,  459,  1  Am.  Rep. 
126;  Lnne  v.  Boston  &  A.  R.  Co.  112  Mass. 
455,  462;  Stowc  v.  New  York,  B,  it  P.  R. 
Co.  113  Mass.  521,  523;  Rice  v.  Hart,  118 
Mass.  201,  207,  19  Am.  Rep.  433),  the  dis- 
tinction appears  to  have  been  ignored  by  the 
Massachusetts  court  in  discussing  the  ease, 
perhaps  because  it  does  not  affect  the  re- 
sponsibility for  loss  of  goods  attributable  to 
negligence;  there  being  in  this  respect  no 
difference  between  a  carrier  and  a  ware- 
houseman. But  it  might  affect  the  question 
whotiier  defendant's  responsibility  is  to  be 
determined  in  the  light  of  the  interstate 
commerce  act;  and  I  concede  that  it  is. 

It  is,  of  course,  true  that  in  Adams  Exp. 
Co.  V.  Croninger,  226  U.  S.  491,  67  L.  ed. 
314,  44  L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep. 
148,  this  court  held  that  by  the  Carmack 
amendment  (34  Stat,  at  L.  595,  chap.  3591, 
nU.  S.  Comp.  Stat.  Supp.  1911,  p.  1307, 
Tset  forth  in  the  raargint)  the*subjoct-mat- 
ter  of  the  liability  of  railroads  under  bills 
of  lading  issued  for  interstate  freight  is 
placerl    under    Federal   regulation   so   as   to 

f'Thnt  any  common  carrier,  railroad,  or 
tran9f)ortalion  company  receiving  property 
for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  shall  issue 
a  receipt  or  bill  of  lading  therefor,  and 
shall  be  liable  to  Ihe  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to  such  prop- 
erty caused  by  it  or  by  any  common  car- 
rier, railroad,  or  transportation  company  to 
which  such  property  may  be  delivered,  or 
over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regu- 
lation shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from 
the  liability  hereby  imposed:  Provided, 
that  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he 
haa  under  existing  law.'* 


I  supersede  the  local  law  and  policy  of  the 
several  states,  whether  evidenced  by  judicial 
decision,  by  statute,  or  by  state  Constitu- 
tion. 

And  I  concede  that  the  supreme  court  of 
Massachusetts  erred  if  it  intended  to  hold 
that  the  carrier's  responsibility  for  inter- 
state passengers'  baggage  is  not  likewise 
within  the  sweep  of  the  amendment. 

The  concrete  question,  therefore,  is- 
whether,  under  the  interstate  commerce  act 
and  the  Carmack  amendment,  this  defend- 
ant's liability  to  plaintiff,  upon  the  facts, 
stated,  is  properly  to  be  limited  to  $100. 

My  views,  in  brief,  are: 

(a)  That  the  baggage  regulation  limiting- 
the  liability  to  the  amount  named  (if  con- 
strued as  operative  without  the  knowledge 
or  consent  of  the  passenger,  and  in  the  ab- 
sence of  an  actual  valuation  of  the  goods,, 
assented  to  by  the  passenger),  is  not  au- 
thorized or  sanctioned  by  the  commerce  act,. 
and  is  invalid  because  contrary  to  the  ee- 
tabliahed  policy  of  the  law  governing  the 
common  carrier  in  the  performance  of  its 
public  duties,  and  because  contrary  to  the- 
letter  and  spirit  of  the  Carmack  amend- 
ment. 

(b)  That  the  regulation  had  not  received 
the  approval  of  the  interstate  Commerce 
Commission,  but,  on  the  contrary,  was  cov- 
ered by  an  adverse  administrative  ruling 
made  by  the  Commission  a  few  months  be- 
fore the  occurrences  that  gave  rise  to  this- 
action. 

(c)  That,  being  invalid  per  «e,  the  regu- 
lation derived  no  lo;rHl  force  or  vitality 
from  being  inrlndod  in  the  filed  and  pub- 
lished schedules. 

(d)  That  the  filing  of  the  regulation  can- 
not give  it  the  force  of  a  contract,  because 
( 1 )  plaintiff  was  ignorant  of  the  regulation 
In  fact;    (2)  to  make  it  a  part  of  her  con-g^ 
tract  without  her  knowledge  would  render 9t» 
it  a  contract  limiting*the  carrier's  liability* 
for  negligence  to  an  arbitrary  sum,  without 
any  agreement  or   representation  of   value 
on  the  part  of  plaintiff,  and  therefore  void 
as  being  contrary  to  the  established  public 
policy:  and    (3)   the  law  will  not  raise  by 
im pi' cation  an  a<rreement  that  is  contrary 
to  the  policy  of  the  law. 

(e)  That  plaintiff  is  not  estopped  to  re- 
cover the  full  value  of  bpr  goods,  for  she- 
was  entirely  free  from  hlnn^e  in   the  mat- 
ter,   made   no    representation    nn    to   value, 
and  sought  no  special  advantsiirt*. 

(f)  That  even  were  the  contract  of  car- 
riage as  actually  made  invalid,  tiiia  would' 
not  render  the  bailment  unlawful,  and  (at 
least)  the  carrier  would  be  responsible  for 
the  loss  of  the  goods  through  negligence,  ir- 
respective of  the  contract. 

(g)  That  by  the  terms  of  the  OaniMMfcc 
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amendment  the  railroad  company  in  this 
ease  is  jnecluded  from  8ettin<r  up  a  limita- 
■tion  of  iialiility,  (1)  because  the  limitation. 
«s  asserted  against  a  passenger  who  \va!> 
ignorant  of  tlie  regulation,  and  had  made 
no  contract  under  it,  amounts  to  a  rule 
or  regulation  for  exempting  the  carrier 
from  liability  for  a  loss  of  property  caused 
by  the  carrier's  negligence,  contrary  to 
the  terms  of  the  amendment;  and  (2)  be- 
cause the  carrier  waived  any  benefit  of 
the  regulation  (if  that  were  valid)  by 
failing  to  deliver  to  plaintiff  a  receipt  or 
'bill  of  lading  embodying  the  terms  of  the 
•contract  as  required  by  the  same  enact- 
'mcnt. 

Tlie  importance  of  the  subject  seems  to 
-warrant  a  somewhat  extended  discussion. 

( 1 )    Reference  is  made  to  §  6  of  the  com- 
*inerce  act  ns  amended  by  the  Hepburn  act: 
the   portion    relied   upon  being   that   which 
'requires  the  filed  and  published  schedules  to 
state   "any   rules   or   regulations   which   in 
anywise   change,    affect,   or    determine   any 
part    or    the   aggregate    of    such    aforesaid 
rates,  fares,  and  charges,  or  the  value  of 
'■  the  service  rendered  to  the  passenger,  ship- 
per, or*consignee."     In  this  respect  the  act 
has  remained  substantially  unchanged  since 
-the  amendment  of  March  2,  1889   (25  Stat, 
at  L.   855,   chap.   3S2,   U.   S.   Comp.   Stat. 
1901,  p.  3158),  quoted  in  the  margin.f 

7t  is  important  to  observe  that  §  6,  either 
'before  or  since  the  Hepburn  act,  does  not 
prencrihe  vhat  the  rules  and  regtUationa 
-thall  he,  Neither  this  section  nor  any  other 
section  of  the  act  confers  upon  the  carrier 
:Rny  authority  over  the  subject.  It  is  im- 
:plied  that  there  may  be,  indeed  must  be, 
Tulcs  and  regulations  for  carrying  on  the 
^business  of  a  common  carrier,  in  order  to 
secure  system,  efficiency,  and  a  just  per- 
'formance  of  its  public  duties;  and  §  6, 
•recognizing  this,  prescribes — and,  as  1 
•think,  only  prescribes — ^that  whatever  rules 
.and    regulations    may    be   duly    established 


which  "in  anywise  change,  affect,  or  deter- 
mine the  rates,  fares,  and  charges,  or  the.'O 
value  of  the*8ervice  rendered,"  shall  be  in** 
eluded  in  the  filed  and  published  schedules. 
Rut  does  it  follow  from  this  that  the  car- 
rier may  make  any  rules  and  regulations 
it  chooses?  Is  the  carrier  to  be  a  law  unto 
itself?  And,  if  not,  what  are  the  limita^ 
tions  upon  its  power?  The  answer,  I  think, 
is  plain.  The  authority  to  establish  rules 
and  regulations,  unless  it  arise  from  express 
legislative  authority,  is  derived  by  implica- 
tion from  the  necessities  of  the  case,  in  view 
of  the  nature  of  the  business,  and  is  plainly 
subject  to  the  limitation  that  the  rules  and 
regulations  shall  not  be  such  as  to  con- 
travene the  letter  or  the  policy  of  the  law, 
nor  such  as  to  evade  responsibility  for  the 
due  performance  of  the  public  duties  of  the 
carrier. 

This  is  a  principle  universally  recognized 
from  an  early  day  by  the  courts  of  this 
country,  and  it  lies  at  the  foundation  of  the 
rule  everywhere  prevalent  (differing,  in  this 
regard,  from  the  rule  that  prevailed  in  Eng- 
land for  a  time  prior  to  the  railway  and 
canal  traffic  act  1854,  17  and  18  Vict.  chap. 
31,  §  7),  that  the  carrier  cannot  limit  his 
liability  by  any  general  regulation  or  pub- 
lished notice. 

It  is  for  this  reason,  primarily,  that  the 
regulation  here  in  question, — "Baggage  lia- 
bility is  limited  to  personal  baggage  not  to 
exceed  $100  in  value  .  .  .  unless  a 
greater  value  is  declared,"  etc.,  if  treated 
as  intended  to  be  effective  without  the 
knowledge  or  assent  of  the  passenger,  seems 
to  me  to  be  a  regulation  entirely  beyond  the 
power  of  the  carrier  to  establish.  The  state 
reports  are  full  of  cases  recognizing  the 
principle,  and  applying  and  enforcing  it 
with  respect  to  the  particular  subject-mat- 
ter now  under  conisderation.  It  is  not 
necessary,  however,  to  go  outside  of  our 
own  reports,  for  this  court  from  the  begin- 
ning  until   now   has   constantly   recognized 


t"Sec.  6.  That  every  common  carrier  sub- 
tject  to  the  provisions  of  this  act  shall  print 
rand  keep  open  to  public  inspection  sched- 
mles  showing  the  rates  and  fares  and  charges 
ifor  the  transportation  of  passengers  and 
^property  which  any  such  common  carrier 
has  established  and  which  are  in  force  at 
'the  time  upon  its  route.  The  schedules  print* 
*e:l  as  aforesaid  by  any  such  common  car- 
rirr  shall  plainly  state  the  places  upon  its 
•rnilroad  between  which  property  and  pas- 
^eongors  will  -be  carried,  and  shall  contain 
the  classification  of  freight  in  force,  and 
-shall  also  state  separately  the  terminal 
charges  and  any  ruies  or  regulations  tchich 
in  anyit?ise  change^  affect ,  or  determine  any 
ipart  or  tfhe  aggregate  of  such  aforesaid 
rates  and  fares  and  charges.  Such  sched- 
4i1m  shall  be  jxlainly  printed  in  large  type^ 


and  copies  for  the  use  of  the  public  shall 
be  posted  in  two  public  and  conspicuous 
places  in  every  depot,  station,  or  office  of 
such  carrier  where  passengers  or  freight, 
respectively,  are  received  for  transportation, 
in  such  form  that  they  shall  be  accessible 
to  the  public  and  can  be  conveniently  in- 
spected. .  .  .  And  when  any  such  com- 
mon carrier  shall  have  established  and 
published  its  rates,  fares,  and  charges  in 
compliance  with  the  provisions  of  this  sec- 
tion, it  shall  be  unlawful  for  such  common 
carrier  to  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or 
less  compensation  for  the  transportation  of 
passengers  or  propertv,  or  for  any  services 
m  connection  therewith,  than  is  specified  in 
such  published  schedule  of  rates,  fares,  and 
charges  as  may  at  the  time  be  in  force." 
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and  steadfastly  enforced  this  limitation  of 
the  authority  of  the  common  carrier  with 
^respect  to  regulations  of  the  same  essential 
^character  as  the  one  now  in  question. 

•  *Thus,  in  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  344,  382,  12  L. 
ed.  465,  482,  the  court  held  that  the  carrier 
eould  not  by  published  notices  seeking  to 
limit  its  responsibility  exonerate  itself  from 
the  duties  which  the  law  annexed  to  its 
employment.  And,  dealing  with  an  ex- 
press stipulation,  the  court,  by  Mr.  Justice 
Nelson  (p.  382),  said:  "But  admitting  the 
right  thus  to  restrict  his  obligation,  it  by 
no  means  follows  that  he  can  do  so  by  any 
act  of  his  own.  He  ia  in  the  exercise  of  a 
sort  of  public  office,  and  Km  public  duties 
to  perform,  from  which  he  ehould  not  be 
permit  ted  to  exonerate  himself  toithout  the 
assent  of  the  parties  ocncemed.  And  this 
is  not  to  be  implied  or  inferred  from  a  gen- 
eral notice  to  the  public,  limiting  his  obliga- 
Hon,  which  may  or  may  not  be  assented  to. 
He  is  bound  to  receive  and  carry  all  the 
goods  offered  for  transportation,  subject  to 
all  the  responsibilities  incident  to  his  em- 
ployment, and  is  liable  to  an  action  in  case 
of  refusal.  And  we  agree  with  the  court  in 
the  case  of  HoUister  ▼.  Nowlen,  19  Wend. 
234,  247,  32  Am.  Dec.  455,  that,  if  any  im- 
plication is  to  be  indulged  from  the  delivery 
of  the  goods  under  the  general  notice,  it  is 
as  strong  that  the  owner  intended  to  insist 
upon  his  rights  and  the  duties  of  the  car- 
rier, as  it  is  that  he  assented  to  their  quali- 
fication. The  burden  of  proof  lies  on  the 
carrier,  and  nothing  short  of  an  express 
stipulation  by  parol  or  in  writing  shoidd 
be  permitted  to  discharge  him  from  duties 
which  the  law  has  annexed  to  his  employ- 
ment." 

In  York  Mfg.  Co.  v.  Illinois  C.  R.  Co.  3 
Wall,  107,  112,  18  L.  ed.  170,  171,  the  court, 
speaking  by  Mr.  Justice  Field,  said:  "The 
law  prescribes  the  duties  and  responsibili- 
ties of  the  common  carrier.  He  exercises, 
in  one  sense,  a  public  employment,  and 
has  duties  to  the  public  to  perform.  Though 
he  may  .  .  .  prescribe  regulations  to 
protect  himself  against  imposition  and 
fraud,  and  fix  a  rate  of  charges  proportion- 
ate to  the  magnitude  of  the  risks  he  may 
01  have  to  encounter,  he  can  make  no  discrimi- 
^  nation  between  persons,  or  vary  his  charges 

*  from  their  condition  or*character.  He  is 
bound  to  accept  all  goods  offered  within 
the  course  of  his  employment,  and  is  liable 
to  an  action  in  case  of  refusal.  He  is 
chargeable  for  all  losses  except  such  as  may 
be  occasioned  by  the  act  of  God  or  the  pub- 
lic enemy.  He  insures  against  all  accidents 
which  result  from  human  agency,  although 
occurring  without  any  fault  or  neglect  on 
his  part;  and  he  cannot  by  any  mere  act  of 


his  own  avoid  the  responsibility  which  the 
law  thus  imposes.  He  cannot  screen  himself 
from  liability  by  any  general  or  special  no- 
tice, nor  can  he  coerce  the  owner  to  yield 
assent  to  a  limitation  of  reeponsibility  by 
making  exorbitant  charges  when  such  assent 
is  refused.  The  owner  of  the  goods  may  rely 
upon  this  responsibility  imposed  by  the 
common  law,  which  can  only  be  restricted 
and  qualified  when  he  expressly  stipulates 
for  the  restriction  and  qualification.  But 
when  such  stipulation  if  made,  and  it  does 
not  cover  losses  from  negligence  or  mis- 
conduct, we  can  perceive  no  just  reason  for 
refusing  its  recognition  and  enforcement." 

In  Michigan  C.  R.  Co.  ▼.  Mineral  Springs 
Mfg.  Co.  16  Wall.  318,  329,  21  L.  ed.  297, 
302,  the  court,  after  repeating  the  language 
I  have  quoted  from  the  opinion  in  6  How., 
proceeded  to  say:  "These  considerations 
against  the  relaxation  of  the  common-law 
responsibility  by  public  advertisements  op- 
ply  with  equal  force  to  notices  having  the 
same  object,  attached  to  receipts  given  by 
carriers  on  taking  the  property  of  those 
who  employ  them  into  their  possession  for 
transportation.  Both  are  attempts  to  ob- 
tain, by  indirection,  exemption  from  burdens 
imposed  in  the  interests  of  trade  upon  this 
particular  business.  It  is  not  only  against 
the  policy  of  the  law,  but  a  serious  injury 
to  commerce,  to  allow  the  carrier  to  say 
that  the  shipper  of  mercJiandise  assents  to 
the  terms  proposed  in  a  notice,  whether  it 
be  general  to  the  public  or  special  to  a  par- 
ticular  person,  merely  because  he  does  not 
expressly  dissent  from  them.  If  the  parties 
were  on  an  equality  in  their  dealings  with 
each  other  there  might  be  some  show  of^^ 
reason  for  assuming  acquiescence  from  si-^ 
lence,  but  in* the  nature  of  the  case  this* 
equality  does  not  exist,  and,  therefore,  every 
intendment  should  be  made  in  favor  of  the 
shipper  when  he  takes  a  receipt  for  his 
property,  with  restrictive  conditions  an- 
nexed, and  says  nothing,  that  he  intends  to 
rely  upon  the  law  for  the  security  of  his 
righto. ..  It  can  readily  be  seen,  if  the  car- 
rier can  reduce  his  liability  in  the  way 
proposed,  he  can  transact  business  on  any 
terms  he  chooses  to  prescribe.  .  .  .  The 
law,  in  conceding  to  carriers  the  ability  to 
obtain  any  reasonaible  qualification  of  their 
responsibility  by  express  contract,  has  gone 
as  far  in  this  direction  as  public  policy  wiU 
cUlow.** 

So,  in  New  York  C.  &  H.  R.  R.  Co.  v. 
Fraloff,  100  U.  S.  24,  27,  26  L.  ed.  531,  533, 
the  court  said:  "It  is  undoubtedly  com- 
petent for  carriers  of  passengers,  by  specific 
regulations,  distinctly  brought  to  the  knowU 
edge  of  the  passenger,  which  are  reasonable 
in  their  character,  and  not  inconsistent  with 
any  statute  or  their  duties  to  the  publia,  to 
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protect  tlicmselves  against  liabilltj  as  in- 
surers, for  baggage  exceeding  a  fixed  amount 
in  value,  except  upon  additional  compen- 
sation, proportioned  to  the  risk.  And  in 
order  that  such  regulations  may  be  prac- 
tically effective,  and  the  carrier  advised  of 
the  full  extent  of  its  responsibility,  and, 
consequently,  of  the  degree  of  precaution 
necessary  upon  its  part,  it  may  rightfully 
requiref  as  a  condition  precedent  to  any  oof»- 
tract  for  the  traneportation  of  baggaye,  m^ 
formation  from  the  passenger  as  to  its 
value;  and  if  the  value  thus  disclosed  ex- 
ceeds that  which  the  passenger  may  reason- 
ably demand  to  be  transported  as  baggage 
without  extra  compensation,  the  carrier,  at 
its  option,  can  make  such  additional  charge 
as  the  risk  fairly  justifies." 

(2)  And  if  it  is  against  the  policy  of  the 
law  for  a  common  carrier  to  limit  its 
"common-law  liability" — that  of  quasi  in- 
surer of  goods — ^by  general  regulation  or 
published  notice  not  assented  to  by  the  pas- 
senger or  shipper,  this  is  more  emphatically 
true  with  respect  to  its  responsibility  for 
^  losses  due  to  the  negligence  of  the  carrier 
2  or  of  its  servants;  for,  even  by  express  con- 
•  tract,  upon  whatever  ^consideration,  the  car- 
rier is  not  permitted  to  obtain  exemption 
from  liability  for  negligence.  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
344,  383,  12  L.  ed.  465,  482;  York  Mfg.  Co. 
V.  Illinois  C.  R.  Co.  3  Wall.  107,  113,  18 
L.  ed.  170,  172;  New  York  C.  R.  Co.  v. 
Lockwood,  17  Wall.  357,  375,  384,  21  L. 
ed.  627,  638,  641,  10  Am.  Neg.  Cas.  624; 
Bank  of  Kentucky  v.  Adams  Exp.  Co.  03 
U.  S.  174,  183,  23  L.  ed.  872,  876. 

The  rule  admits  of  but  one  exception,  and 
that  is  hedged  with  important  qualifications. 
It  is,  that  where  a  contract  of  carriage  is 
fairly  made  between  shipper  and  carrier 
agreeing  upon  a  valuation  of  the  property 
carried,  or  based  upon  a  valuation  declared 
by  the  shipper  and  relied  on  by  the  carrier, 
virith  a  rate  of  freight  based  upon  a  condi- 
tion limitinjr  the  carrier's  liability  to  the 
amount  of  the  agreed  or  declared  valuation, 
and  the  valuation  is  in  good  faith  relied 
upon  by  the  carrier,  and  is  not  a  mere  cover 
for  an  attempt  by  the  carrier  to  escape  lia- 
bility for  negligence,  the  contract  will  be 
recognized  as  a  proper  mode  of  securing  a 
due  proportion  between  the  amount  for 
which  the  carrier  is  responsible  and  the 
freight  he  receives,  and  the  shipper  will  be 
estopped  from  claiming  more  than  the 
agreed  or  declared  valuation,  even  in  case 
of  a  loss  due  to  negligence.  So  it  was  laid 
down  bv  this  court  in  Hart  v.  Pennsylvania 
R.  Co.  112  U.  S.  331,  338,  28  L.  ed.  717, 
720,  6  Sup.  Ct.  Rep.  151,  and  the  grounds  of 
decision  were  expressed  in  the  opinion  of 
the  court    (by  Mr.  Justice  Blatchford)    in 


terms  so  clear  that  besides  being  uniformly 
followed  by  this  court  until  now,  they  have 
been  adopted  generally  by  states  that  ad- 
here to  the  common-law  rules  of  liability. 
To  quote  from  the  opinion  (112  U.  S.  340) : 
"As  a  general  rule,  and  in  the  absence  of 
fraud  or  imposition,  a  common  carrier  is 
answerable  for  the  loss  of  a  package  of  goods 
though  he  is  ignorant  of  its  contents,  and 
though  its  contents  are  ever  so  valuable,  if 
he  does  not  make  a  special  acceptance.  This 
is  reasonable,  because  he  can  alwa3rB  guard 
himself  by  a  special  acceptance,  or  by  in- 
sisting on  being  informed  of  the  nature  and 
value  of  the  articles  before  receiving  them.  99 
'//  the  shipper  is  guilty  of  fraud  or  tmposi-? 
tion,  by  misrepresenting  the  nature  or  value 
of  the  articles,  he  destroys  his  claim  to  t«i- 
demnity,  because  he  has  attempted  to  de- 
prive the  oarrier  of  the  right  to  be  com- 
pensated in  proportion  to  the  value  of  the 
articles  and  the  oonsequent  risk  assumed, 
and  wJiat  he  has  done  has  tended  to  lessen 
the  vigilance  the  carrier  would  oth€ru>ise 
have  bestowed  [citing  cases].  This  qualifi- 
cation of  the  liability  of  the  carrier  is  rea- 
sonable, and  is  as  important  as  the  rule 
which  it  qualifies.  There  is  no  justice  in 
allowing  the  shipper  to  be  paid  a  large 
value  for  an  article  which  he  has  induced 
the  carrier  to  take  at  a  low  rate  of  freight 
on  the  assertion  and  agreement  that  its 
value  is  a  less  sum  than  that  claimed  after 
a  loss.  It  is  just  to  hold  the  shipper  to  his 
agreement,  fairly  made,  as  to  value,  even 
where  the  loss  or  injury  has  occurred 
through  the  negligence  of  the  carrier.  The 
effect  of  the  agreement  is  to  cheapen  the 
freight  and  secure  the  carriage,  if  there  is 
no  loss;  and  the  effect  of  disregarding  the 
agreement,  after  a  loss,  is  to  expose  the 
carrier  to  a  greater  risk  than  the  parties 
intended  be  should  assume.  The  agreement 
as  to  value,  in  this  case,  stands  as  if  the 
carrier  had  asked  the  value  of  the  horses, 
and  had  been  told  by  the  plaintiff  the  sum 
inserted  in  the  contract.  The  limitation  as 
to  value  has  no  tendency  to  exempt  from 
liability  foi*  negligence.  It  docs  not  induce 
want  of  care.  It  exacts  from  the  carrier 
the  measure  of  care  due  to  the  value  afrreed 
on.  The  carrier  is  bound  to  respond  in  that 
value  for  negligence.  The  compensation  for 
carriage  is  based  on  that  value.  The  ship- 
per is  estopped  from  saying  that  the  value 
is  greater," 

(3)  Such  was  the  state  of  the  common 
law  of  this  country,  as  universally  recog- 
nized, when  the  interstate  commerce  act  was 
passed,  and  I  am  unable  to  see  in  §  6,  or 
elsewhere  in  that  act,  any  purpose  to  change 
it.  During  the  entire  time  that  intervened 
between  the  passa^  of  the  act  and  the  pas- 
sage  of   the   Hepburn   act    (including  the 
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M  Carmack  amendment)  in  1906,  the  courts  of 

•  the  states*  (except  in  the  few  states  that 
adopted  a  policy  less  favorable  to  the  car- 
rier) and  the  Federal  courts  generally  ad- 
ministered the  law  as  before^  and  without 
a  suggestioHi  so  far  as  I  have  observed, 
that  §  6,  in  requiring  that  all  rules  and 
regulations  having  a  bearing  upon  rates 
should  be  filed  and  published,  hsid  in  any 
way  authorized  common  carriers  by  any 
mere  rule  or  regulation,  although  properly 
promulgated,  to  limit  the  liability  for  dam- 
ages by  negligence  in  the  absence  of  an  ex- 
press agreement  as  to  value  assented  to  by 
the  shipper,  or  some  representation  of  value 
made  by  him. 

Indeed,  this  court,  in  the  recent  case  of 
Pennsylvania  E.  Co.  v.  Hughes,  191  U.  S. 
477,  488,  48  L.  ed.  2C8,  272,  24  Sup.  Ct. 
Rep.  132,  held  that  §  6,  as  it  stood  after  the 
amendment  of  March  2,  1889,  and  before  the 
Hepburn  act,  did  not  amount  to  a  regula- 
tion of  the  matter  of  a  limitation  of  the 
carrier's  liability  to  a  particular  sum  in 
consideration  of  lower  freight  rates  for 
transportation.  To  quote  from  the  opinion 
(pp.  487,  488) :  "It  may  be  assumed  that 
under  the  broad  power  conferred  upon  Con- 
gress over  interstate  commerce  as  defined  in 
repeated  decisions  of  this  court,  it  would  be 
lawful  for  that  body  to  make  provision  as 
to  contracts  for  interstate  carriage,  per- 
mitting the  carrier  to  limit  its  liability  to 
a  particular  sum  in  consideration  of  lower 
freight  rates  for  transportation.  But  upon 
examination  of  the  terms  of  the  law  relied 
upon  we  fail  to  find  any  such  provision 
therein.  The  sections  of  the  interstate  com- 
merce law  relied  upon  by  the  learned  coun- 
sel for  plaintifiT  in  error,  24  Stat,  at  L. 
379,  882,  chap.  104,  U.  S.  Comp.  Stat.  190], 
p.  3154;  25  Stat  at  L.  855,  chap.  382,  U. 
S.  Comp.  Stat.  1901,  p.  3158,  provide  for 
equal  facilities  to  shippers  for  the  inter- 
change of  traffic;  for  nondiscrimination  in 
freight  rates :  for  keeping  eckedulea  of  rates 
open  to  puhlio  inspection;  for  posting  the 
sanue  in  puhlio  places,  with  certain  particu- 
lars as  to  charges,  rules,  and  regulations; 
•  .  .  giving  remedies  for  the  enforce- 
ment of  the  foregoing  provisions,  and  pro- 

^  viding  penalties  for  their  violation.     .     .    . 

0J  While   under   these   provisions   it   may   be 

•  said  that  Congress* has  made  it  obligatory 
to  provide  proper  facilities  for  interstate 
carriage  of  freight,  and  has  prevented  car- 
riers from  obstructing  continuous  shipments 
on  interstate  lines,  tct  look  in  vain  for  any 
regulation  of  the  matter  here  in  controversy. 
There  i^  no  sanction  of  agreements  of  this 
oharacter  limiting  liahility  to  stipulated 
valuations,  and.  until  Congress  shall  legis- 
late upon  It,  is  there,  any  valid  •  ohiection 
to  Xhe  state  enforcing  its  own  regulations 


upon  the  subject,  although  it  may  to  this- 
extent  indirectly  aflfect  interbtate-commeroe- 
con tracts  of  carriage?" 

This  query  was  by  the  decision  answered^ 
in  the  negative.    And  as  a  result,  notwith- 
standing §  6  of  the  commerce  act,  the  courts- 
of  Pennsylvania  were  left  free  to  disregard^ 
the  rule  laid  down  in  Hart  v.  Pennsylvania- 
R.   Co.   and   to   follow   their   own   declared 
doctrine  denying  the  right  of  a  common  car- 
rier to  limit  its  liability  for  losses  due  to- 
negligence,  even  by  a  special  agreement  in- 
cluding a  valuation  assented  to  by  the  ship- 
per.     In    this    respect    the    situation    waa- 
changed  by  the  Carmack  amendment  to  the- 
Hepburn  act,   but  not    (so   far   as   I   can^ 
see)  by  any  of  the  changes  made  in  §  6  by 
that  act. 

(4)  And  I  had  supposed  that  since  as  be- 
fore the  Carmack  amendment,  under  the- 
decisions  of  this  court  in  Adams  Exp.  Co.- 
V.  Croninger,  226  U.  S.  491,  57  L.  ed.  314,, 
44  L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep.  148,. 
and  the  other  eases  that  have  followed  it 
along  the  same  line,  the  general  rules  of 
law  that  disabled  the  common  carrier  from 
establishing  regulations  for  limiting  its  lia- 
bility by  general  notice  not  brought  home 
to  tiie  shipper,  and  debarred  the  carrier 
from  limiting  its  liability  for  losses  due  to 
negligence  except  by  a  special  agreement 
including  a  fair  valuation  assented  to  by 
the  shipper,  had  remained  in  full  force  and 
vigor,  and  indeed,  by  the  effect  of  the  amend- 
ment, had  been  made  the  exclusive  rule  of 
conduct  for  interstate  carriers  by  rail.  For 
the  Croninger  Case  not  only  held  (nega- 
tively) that  the  amendment  superseded  go 
state  laws  upon  the  subject,  but  (ftf-^ 
firmatively)  'that  in  matters  not  covered* 
by  its  own  express  tei.ns  it  had  the 
effect  of  establishing  the  common-law 
rules  respecting  the  carrier's  liability,  as 
laid  down  in  previous  decisions  of  this 
court,  and  adopted  generally  by  the  Federal 
courts.  To  c|Uote  from  the  opinion  (p. 
504) :  "Prior  to  that  amendment  the  rule 
of  carrier's  liability,  for  an  interstate  ship- 
ment  of  property,  as  enforced  in  both  Fed- 
eral and  state  courts,  was  either  that  of 
the  general  common  law  as  declared  by  thia 
court  and  enforced  in  the  Federal  courta 
throughout  the  United  States  (Hart  v. 
Pennsylvania  R.  Co.  112  U.  S.  331,  28  L. 
ed.  717,  5  Sup.  Ct.  Rep.  151),  or  that  de- 
termined by  the  supposed  public  policy  of 
a  particular  state  (Pennsylvania  K.  Co.  v» 
Hughes,  191  U.  S.  477,  48  L.  ed.  2fi8.  24 
Sup.  Ct.  Rep.  132),  or  that  prescrihod  by 
statute  law. of  a  particular  state  (Chicago^ 
M.  k  8t.  P.  R.  Co.  V.  Solan,  169  U.  S.  138, 
42  L.  ed.  088,  18  Sup.  Ct.  Rep.  289). 
Neither  unlfonnitv  of  obligation  nor  of  lia- 
bility was  possible  until   Congress  should 
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•deal  with  the  aubjeet"  (Page  505) :  "That 
■the  legislation  supersedes  all  the  regula* 
<ion8  uiiJ  policies  of  a  particular  state  upou 
4he  bu.i.tt  subject  results  from  its  general 
•eharacter.  It  embraces  the  subject  of  the 
hability  of  the  carrier  under  a  bill  of  lading 
which  he  must  issue,  asd  limits  his  power 
to  exempt  himself  by  rule,  regulation,  oi 
•eontract.  Almost  every  detail  of  the  sub- 
ject is  covered  so  completely  that  there  can 
•be  no  rational  doubt  but  that  Congress  in- 
•tended  to  take  posaesaion  of  the  subject 
And  supersede  all  state  regulation  with  ref- 
-erence  to  it."  (Page  607):  "But  it  has 
•been  argued  that  the  nonexclusive  character 
•of  this  regulation  is  manifested  by  the  pro- 
viso of  the  section,  and  that  state  legis- 
lation upon  the  same  subject  is  not 
•superseded,  and  that  the  holder  of 
•any  such  bill  of  lading  may  resort  to  any 
right  of  action  against  such  a  carrier  con- 
ferred by  existing  state  law.  This  view 
is  untenable.  It  would  result  in  the  nulli- 
fication of  tlie  regulation  of  a  national  sub- 
ject and  operate  to  maintain  the  confusion 
^of  the  diverse  regulation  which  it  was  the 
^purpose  of  Congress  •to  put  an  end  ta 
.  .  .  To  construe  this  proviso  as  pr^ 
Bervinff  to  the  holder  of  any  such  btU  of 
lading  any  right  or  remedy  which  he  may 
have  had  under  existing  Federal  law  at  the 
time  of  his  action  gives  to  it  a  more  ra- 
tional interpretation  than  one  which  would 
preserve  rights  and  remedies  upder  existing 
state  laws,  for  the  latter  view  would  cause 
the  proviso  to  destroy  the  act  itself." 

It  was  upon  this  construction  of  the  aet 
that  we  proceeded  to  determine  the  validity 
«f  the  provision  in  the  receipt  or  bill  of 
lading  there  in  question,  which  limited  the 
liability  of  the  carrier  to  the  agreed  value 
•of  $50;  and  we  applied  thereto  the  familiar 
rules  to  which  I  have  already  referred. 
Thus  (p.  509):  "That  a  common  carrier 
•cannot  exempt  himself  from  liability  for 
bis  own  negligence  or  that  of  his  servants 
is  elementarv.  York  Mfg.  Co.  v.  Illinois 
€.  R.  Co.  3  Wall.  107,  18  L.  ed.  170;  New 
York  C.  R.  Co.  v.  Lockwood,  17  Wall.  357, 
^1  L.  ed.  627,  ]0  Am.  Neg.  Cas.  524;  Bank 
of  Kentucky  v.  Adams  Exp.  Co.  93  U.  S. 
174,  23  L.  ed.  872;  Hart  v.  Pennsvlvania 
R.  Co.  112  U.  8.  331,  338,  28  L.  ed.  717,  720, 
5  Sup.  Ct.  Rep.  151.  The  rule  of  the  com- 
mon law  did  not  limit  his  liability  to  loss 
and  damage  due  to  his  own  negligence,  or 
that  of  his  servants.  That  rule  went  be- 
yond this,  and  he  was  liable  for  any  loss 
or  damage  which  resulted  from  human 
agency,  or  any  cause  not  the  act  of  God 
or  the  public  enemy.  But  the  rigor  of  this 
UahiUty  might  he  modified  through  any 
fair,  reasonable,  and  fust  agreement  with 
the  shipper  which  did  not  include  exemption 


against  the  negligence  of  the  carrier  or  his 
aervants*  The  inherent  right  to  receive  a 
compensation  commensurate  with  the  risk 
involved  the  right  to  protect  himself  from 
fraud  and  imposition  by  reasonable  rules 
and  regnlations,  and  the  right  to  agree  upcm 
a  rate  proportionate  to  the  value  of  the 
property  transported.  It  has  therefore  be* 
come  an  established  rule  of  the  common 
law  as  declared  by  this  court  in  maiiy  cases 
that  euch  a  carrier  may  by  a  fair,  open,  just, 
and  reasonable  agreement  limit  the  amount 
recoverable  by  a  shipper  in  case  of  loss  or 
damage  to  an  agreed  •value  made  for  the  * 
^purpose  of  obtaining  the  lower  of  two  or  • 
more  rates  of  charges  proportioned  to  the 
amount  of  the  risk" 

The  otiier  decisions  that  have  followed  the 
Croninger  Case  (Chicago,  B.  &  Q.  R.  Co. 
V.  MiUer,  226  U.  8.  513,  57  L.  ed.  323,  33 
Sup.  Ct.  Rep.  155;  Chicago,  St.  P.  ^.  &  0. 
R.  Co.  V,  Latta,  226  U.  S.  519,  57  L.  ed. 
328,  33  Sup.  Ct.  Rep.  155;  Wells,  F.  &  Co. 
V.  Neiman-Marcus  Co.  227  U.  6.  46D,  57 
L.  ed.  600,  33  Sup.  Ct.  Rep.  267;  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U.  & 
639,  57  L.  ed.  683,  33  Sup.  Ct.  Rep.  391; 
Missouri,  K.  k  T.  R.  Co.  v.  Harriman,  227 
U.  8.  657,  57  L.  ed.  690,  33  Sup.  Ot.  Rep. 
397;  Chicago,  R.  I.  ds  P.  R.  Co.  v.  Cramer, 
282  U.  S.  490,  68  L.  ed.  . — ^,84  Sup.  Ct. 
Rep.  863 ;  Great  Northern  B.  Go.  v.  O'Con- 
nor, 232  U.  S.  GOB,  68  L.  ed.  — ,  84  Sup.  Ct 
Bep.  880)  have  simply  applied  the  doctrine 
therein  laid  down,  under  varying  circum- 
stances. 

In  each  of  these  eases  there  was  a  special 
contract,  held  by  the  court  to  have  been 
fairly  made,  and  to  amount  to  a  valuation 
by  the  shipper  of  the  goods  in  question  for 
the  purposes  of  the  shipment.  In  short,  the 
court  in  each  instance  applied  the  rule  of 
liability  laid  down  in  Hart  v.  Pennsylvania 
R.  Co.  supra. 

(5)  Because  of  this  firmly  established 
policy  of  the  law  respecting  the  carrier's 
responsibility  for  the  consequences  of  his 
negligence,  I  should  have  construed  the 
"regulation"  in  question,  limiting  the  bag- 
gage liability  to  $100,  in  subordination  to 
that  policy.  According  to  the  canon  uni- 
formly applied  in  construing  statutes,  that 
of  giving  them  no  meaning  beyond  that 
which  the  legislature  may  constitutionally 
enact,  I  should  have  construed  the  baggage 
regulation  as  a  formula  for  standardizing 
the  contracts  proposed  to  be  made  by  the 
carrier  with  the  assent  of  passengers;  not 
that  the  formula  of  itself  constituted  a  sub- 
stitute for  a  contract,  or  was  intended  to 
become  binding  upon  the  passenger  until 
directly  brought  to  his  notice  and  in  some 
way  consciously  assented  to  by  him. 

But  my  brethren  construe  it  as  binding 
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in  the  absence  of  any  knowledge  or  assent 

on  the  part  of  the  passenger.    So  considered, 

I  deem  it  void  as  being  a  regulation  that 

^  it  was  beyond  the  power  of  the  common 

^  carrier  to  adopt.    And  if  I  am  right  about 

•  this,  the  fact  that  it  was  included*  in  the 
filed  and  published  schedules  does  not  in 
the  least  add  to  its  efficacy. 

It  is  not  a  question  of  mere  unreasonable- 
ness. A  carrier  may  resort  to  practices 
that  are  so  clearly  unwarranted  by  law 
as  to  require  no  preliminary  application  to 
the  Commission,  and  that  not  even  the  sanc- 
tion of  the  GommiflAion  could  validate.  I 
think  the  attempt  to  enforce,  ew  part€,  such 
a  limitation  of  liability,  is  in  thai  category. 

(0)  But,  in  fact,  the  Commission  had 
distinctly  ruled  against  the  validity  of  the 
regulation  in  question,  construed  as  the 
court  now  conslrues  it;  and  had  done  this 
prior  to  the  time  this  action  arose. 

I  find  nothing  savoring  of  approval  in 
f  34(g)  of  Tariff  Circular  No.  ISA,  ef- 
fective April  15,  1908.  The  reference  to 
^'excess-baggage  rates"  is  to  charges  for 
excess  weight,  as  I  think  sufficiently  ap- 
pears from  28  Inters.  Com.  Rep.  292.  But, 
if  intended  to  apply  to  excess  value,  it  does 
not  suggest  that  a  limitation  of  liability 
for  losses  attributable  to  negligence,  ef- 
fective without  the  knowledge  or  consent  of 
the  passenger,  is  to  be  made  a  part  of  such 
regulations. 

And  in  Re  Released  Rates,  13  Inters. 
Com.  Rep.  660,  decided  May  14,  1908,  the 
Commission,  after  full  hearing  and  con- 
sideration, made  an  administrative  inter- 
pretation of  the  Carmack  amendment,  hold- 
ing distinctly  that  it  did  not  abrogate  the 
law  of  the  Lockwood  Case,  17  Wall.  357, 
21  L.  ed.  627,  10  Am.  Neg.  Gas.  624,  and 
the  Hart  Case,  112  U,  S.  381,  28  L.  ed.  717, 
6  Sup.  Ct.  Rep.  161.  Among  other  rules 
laid  down  (Mr.  Commissioner  Lane  writ- 
ing) were  these  (p.  663):  "(b)  When  the 
shipper  has  placed  upon  his  goods  a  specific 
value,  the  carrier  accepting  the  same  in 
good  faith  as  their  real  value,  the  rate  of 
freight  being  fixed  in  accordance  therewith, 
the  shipper  cannot  recover  an  amount  in 
excess  of  the  value  he  has  disclosed,  even 
when  loss  is  caused  by  the  carrier's  negli- 
gence" [citing  the  Hart  Case,  and  quoting 
Q,  in  italics  from  the  opinion  to  the  effect  that 
3  under  the  circumstances  disclosed  "the  ship- 

•  per  is  eatopped*from  aa/ying  thai  the  value 
%a  greater'*].  And  again  (p.  654):  "The 
same  principle  Is  applicable  when  the  ship- 
per has  in  some  other  way  concealed  the 
nature  or  the  value  of  his  goods  in  order 
to  secure  a  lower  rate  of  freight.  .  .  . 
It  does  not  appear  that  this  principle  is  in 
any  respect  in  derogation  of  the  provisions 
of  §  20  [meaning  the  Carmack  amendment]. 


The  carrier  is  made  liable  'for  any  lot*, 
damage,  or  injury,'  and  'no  contract,  re- 
ceipt, rule,  or  regulation  shall  exempt  such 
conunon  carrier,  railroad  or  transportation 
company  from  the  liability  hereby  imposed.' 
But  it  is  of  the  highest  importance  to  note 
that  this  limitation  is  not  secured  by  con- 
tract or  notice — ^the  contract  has  no  valid- 
ity per  se.  It  is  only  right  that  a  carrier 
who  has  acted  in  good  faith  should  be  pro- 
tected against  the  frauds  and  misrepresenta* 
tions  of  the  shipper,  and  the  law  accom- 
plishes this  through  the  operation  of  the 
principle  of  estoppel.  The  shipper  is  es- 
topped from  recovering  an  amount  in  excess 
of  the  declared  value,  and  the  rule  is  in 
perfect  Imrmony  with  the  law  as  it  stands 
to-day.  6  Gyc.  title  'Carriers,'  p.  401,  note 
5.  (c)  //  the  specified  amount  does  not 
purport  to  be  an  agreed  valuation,  but  rep- 
reaente  an  attempt  on  the  part  of  the  car- 
rier to  limit  the  amount  of  recovery  to  a 
fwed  sum,  irreepeotioe  of  the  actual  value, 
the  eti^^tUation  ie  void  ae  against  loss  due 
to  the  carrier's  negligence  or  other  miscon- 
duct. Much  confusion  has  arisen  from 
failure  to  distinguish  between  this  situation 
and  the  situation  comprehended  in  Hart  v. 
Pennsylvania  R.  Co.  supra.  That  decision 
was  expressly  predicated  upon  the  principle 
of  estoppel;  the  shipper  had  misrepresented 
the  value  of  his  property,  and  had  thereby 
secured  the  benefit  of  a  lower  rate  than  he 
was  properly  entitled  to  by  virtue  of  the 
real  value.  He  was  estopped  by  his  fraudu- 
lent conduct  from  recovering  an  amount  in 
excess  of  the  value  he  had  declared.  In 
the  case  we  are  now  considering,  the  requi-eo 
sites  of  estoppel  are  wanting.  An  estoppel  3 
cannot *arise  unless  the  party  invoking  it* 
has  been  the  victim*  of  misrepresentation, 
and  has  himself  acted  in  good  faith.  Can 
it  possibly  be  argued  that  when  a  carrier 
has  arbitrarily  placed  in  its  bill  of  lading 
a  stipulation  limiting  the  amount  of  its 
liability,  regardless  of  the  actual  value  of 
the  property,  it  may  claim  the  benefit  of 
an  estoppel?  Obviously  not;  it  has  not 
acted  in  good  faith,  neither  has  it  been  the 
victim  of  misrepresentation."  And  again 
(p.  656):  "(d)  //  the  specified  amount, 
U!hile  purporting  to  be  an  agreed  valuation, 
is  in  fact  purely  fictitioua,  and  represents 
an  attempt  to  limit  the  carrier's  liability 
to  an  arbitrary  amounty  liability  for  the 
full  value  cannot  be  escaped  in  event  of  loss 
due  to  negligence.  This  situation  is  sub- 
stantially identical  with  that  just  consid- 
ered,— ^the  difference  is  one  in  form  only." 
(7)  In  the  Hart  Case,  112  U.  S.  831,  28 
L.  ed.  717,  5  Sup.  Ct.  Rep.  151,  the  funda- 
mental ground  of  decision,  as  appears  from 
what  has  been  quoted  from  the  opinion,  was 
that  since  the  shipper  had  entered  into  a 
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•pecial  agreement  for  the  purpose  of  cheap- 
ening the  freight,  he  waa  estopped  from  toy- 
ing that  the  value  of  the  goods  toM  greater 
than  the  value  repreeeiited  by  him  for  the 
purposes  of  the  agreement.  Bo,  also,  in 
the  Croninger  Case,  and  the  other  recent 
eaaea  referred  to,  estoppel  toas  the  ground 
of  decision,  aa  the  opinions  clearly  show 
(226  U.  S.  p.  610,  bottom;  227  U.  S.  p.  476, 
top;  227  U.  S.  p.  661,  top;  227  U.  S.  p. 
668,  bottom).  When  participating  in  these 
decisions,  I,  for  one,  so  understood  them. 
In  each  case  the  principle  of  estoppel  is 
essential  to  the  reasoning.  In  the  Carl 
Case,  227  U.  S.  651,  57  L.  ed.  688,  33  Sup. 
Ct.  Bep.  301,  it  was  said:  "When  a  ship- 
per delivers  a  package  for  shipment  and 
declares  a  value,  either  upon  request  or 
voluntarily,  and  the  carrier  makes  a  rate 
accordingly,  the  shipper  is  estopped  upon 
plain  principles  of  Justice  from  recovering, 
in  case  of  loss  or  damage,  any  greater 
amount.  The  same  principle  applies  if  the 
value  be  declared  in  the  form  of  a  contract. 
2  If  such  a  valuation  be  made  in  good  faith 
•  for*Uie  purpose  of  obtaining  the  lower 
rate  applicable  to  a  shipment  of  the  de- 
clared value,  there  is  no  exemption  from 
carrier  liability  due  to  negligence  forbidden 
by  the  statute  when  the  shipper  is  limited 
to  a  recovery  of  the  value  so  declared.  The 
ground  upon  which  such  a  declared  or 
agreed  value  is  upheld  is  that  of  estoppel" 
[citing  the  Hart  Case  upon  this  precise 
point].  And  in  the  Harriman  Case  (227 
U.  8.  668,  57  L.  ed.  606,  33  Sup.  Ct.  Rep. 
397),  the  topic  is  summed  up  as  follows: 
"The  ground  upon  which  the  shipper  is  lim- 
ited to  the  valuation  declared  is  that 
of  estoppel,  and  presupposes  the  valuation 
to  be  one  made  for  the  purpose  of  applying 
the  lower  of  two  rates  based  upon  the  value 
of  the  cattle.  This  whole  matter  has  been 
so  fully  considered  in  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.  491,  67  L.  ed.  814,  44 
L.R.A.(N.8.)  257,  33  Sup.  Ct.  Rep.  148, 
and  Kansas  City  Southern  R.  Co.  v.  Carl, 
supra,  that  we  only  need  to  refer  to  the 
opinions  in  those  cases  without  further 
elaboration." 

That  these  decisions  are  inconsistent  with 
the  theory  that  the  mere  act  of  including 
the  regulations  upon  the  subject  in  the  filed 
schedules  would  operate  to  limit  the  lia- 
bility of  the  carrier,  without  any  repre- 
sentation or  agreement  as  to  value,  assented 
to  by  the  shipper,  seems  to  me  equally  clear. 
Although  in  each  ease  the  relation  of  the 
rate  differential  to  the  question  of  valua- 
tion was  brought  honie  to  the  shipper,  so 
that  it  appeared  that  the  shipper  had  actual 
notice  of  the  regulation  upon  the  subject 
contained  in  the  AM  and  published  sched- 
ules, it  was  not  suggested  that  the  mere 


existence  of  such  a  regulation,  coupled  with 
the  fact  that  the  shipment  was  made  at  the 
more  advantageous  freight  rate,  had  the 
effect  of  limiting  the  liability  of  the  carrier 
in  the  event  of  a  loss  attributable  to  n^li- 
gence.  On  the  contrary,  while  the  relation 
of  the  rate  differential  to  the  valuation  was 
discussed,  it  was  treated  as  merely  show- 
ing that  there  was  consideration  for  the 
agreement  made  by  the  shipper  limiting  ^ 
the  responsibility  of  the  carrier,  and  as  J 
showing* the  reasonableness  of  that  agree-* 
ment  and  the  grounds  of  the  estoppel  that 
grew  out  of  it.  It  was  in  each  case  plainly 
implied,  if  not  expressed,  that  some  repre- 
sentation or  valuation,  consciously  assented 
to  by  the  shipper,  was  essential  to  the 
limitation  of  the  carrier's  liability. 

In  the  present  case  there  is  no  ground 
for  an  estoppel  against  the  plaintiff.  She 
made  no  representation  of  any  kind,  her 
silence  being  attributable  to  her  ignorance 
of  the  existence  of  the  baggage  regulation. 
No  estoppel  arises  where  the  conduct  of  the 
party  sought  to  be  estopped  is  due  to  igno- 
rance founded  upon  an  innocent  mistake; 
and  the  same  is  more  evidently  true  when 
the  innocent  party  is  silent  because  not 
asked  to  speak,  and  unaware  that  there  is 
occasion — ^much  less,  duty — ^to  speak.  There 
is,  I  think,  no  support  in  reason  or  author- 
ity for  holding  that  a  person  acting  in  good 
faith,  but  in  ignorance  of  his  rights  or  of 
the  rights  of  the  other  party,  should  be 
estopped  on  the  ground  of  knowledge  im- 
puted to  him  by  a  mere  fiction  of  the  law. 
It  is  only  when  good  faith  requires  one  to 
speak  that  silence  estops  him;  and  in  the 
findings  of  fact  in  this  case  there  is  not  the 
slightest  ground  to  attribute  to  the  plain- 
tiff any  want  of  good  faith.  Estoppel  «» 
pais  presupposes  an  actual  fault  or  a  cul- 
pable silence.  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  604,  606,  19  L. 
ed.  1008;  Morgan  v.  Chicago  A;  A.  R.  Co. 
96  U.  S.  716,  720,  24  L.  ed.  743,  744. 

And  it  seems  sufficiently  obvious  that  the 
railroad  company  did  not  in  anywise  rely 
upon  plaintiff's  silence  to  its  disadvantage. 
There  would,  I  think,  be  more  reason  for 
holding  the  company  itself  estopped,  be- 
cause it,  and  not  the  plaintiff,  had  knowl- 
edge of  the  baggage  regulation;  and,  ac- 
cording to  the  findings,  it  was  charged  with 
notice  that  the  baggage  was  worth  much 
more  than  $100;  and  the  circumstances  ap- 
pearing from  the  facts  as  found  clearly  indi- 
cate that  plaintiff,  through  her  agent,  in 
effect  tendered  herself  ready  and  willing  to  9 
pay  for  her  fare  and  baggage  charges  what-  ^ 
ever  was  proper  under  the  •circumstances;* 
and  the  company  set  its  own  price  for  the 
service  it  was  to  render. 

MHlien  the  carrier  was  thus  applied  to  1>y 
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one  of  the  tr&yeling  public  for  the  perform- 
ance of  a  transportation  service  in  the  line 
of  its  public  duty,  without  any  intimation 
that  anything  leas  than  the  full  measure  of 
the  carrier's  responsibility  would  be  ac- 
cepted, it  was  the  carrier's  duty,  I  think, 
according  to  principles  hitherto  recognized, 
to  quote  a  rate  commensurate  with  the  serv- 
ice demanded,  including  an  unlimited  re- 
sponsibility where  nothing  less  was  men- 
tioned. If  the  law  required  it  to  charge  a 
higher  rate  for  unlimited  than  for  limited 
responsibility,  it  was  its  duty  to  quote  such 
higher  rate.  Having  failed  to  do  this,  it 
ought  not  afterwards  to  be  permitted  to 
take  advantage  of  its  own  wrong.  In  view 
of  the  commerce  act,  I  do  not  think  the 
carrier,  under  such  circumstances,  is  es- 
topped from  afterwards  claiming  the  addi- 
tional compensation  that  it  ought  to  have 
exacted  when  quoting  the  rate.  But  I  do 
think  it  ought  to  be  held  estopped  from  set- 
ting up  any  limitation  of  its  responsibility, 
when  no  such  limitation  was  in  the  con- 
templation of  the  patron  on  demanding  the 
ecrvice. 

(8)  As  1  read  the  interstate  commerce 
Act,  it  expresses  in  its  own  terms  the  ex- 
tent of  the  prohibition  of  special  contracts 
of  carriage.  As  has  often  been  said,  the 
main  purpose  of  the  act  was  to  prevent  dis- 
crimination, and  the  filing  of  the  sched- 
ules is  the  principal  means  to  that  end. 
Section  6,  as  amended  in  1006  (34  Stat,  at 
L.  587,  chap.  3501,  U.  S.  Gomp.  Stat.  Supp. 
1911,  p.  1290),  prohibits  the  carrier  from 
transporting  passengers  or  property  unless 
the  rates,  fares,  and  charges  upon  which 
the  same  are  transported  have  been  filed 
and  published  in  accordance  with  the  act; 
from  charging  or  collecting  a  different,  com- 
pensation for  such  transportation  or  for 
any  service  in  connection  with  it  than  as 
specified  in  the  tariff;  and  from  refunding 
or  remitting  in  any  manner  or  by  any  de- 
^  vice  any  portion  of  the  specified  rates,  or 
•  extending  to  any  shipper  or  person  any 
privileges  or  facilities  except  such  as  are 
specified  in  the  tariff.  When,  therefore,  a 
carrier  has  established  and  promulgated  its 
tariff,  with  regulations  as  to  service  such 
as  it  has  a  lawful  right  to  establish,  the 
effect  of  §  6  is  to  render  unlawful  any  spe- 
cial contract  of  carriage  made  in  contraven- 
tion of  the  rates  and  regulations  thus  stand- 
ardized in  accordance  with  the  law.  Sueh 
is  the  effect  of  §  6  of  the  act,  and  it  was 
held  to  have  that  effect  before  the  passage 
of  the  Hepburn  act.  Oulf,  C.  &  S.  F.  R. 
Co.  V.  Hefley  (1896)  158  U.  S.  98,  39  L. 
ed.  910,  15  Sup.  Ct.  Rep.  802;  Texas  k  P. 
R;  Co.  V.  Mugg  (1906)  202  U.  8.  242,  60 
L.  #»d.  ion,  26  Sup.  Ct.  Rep.  628:  Chicago 
ft  A.  R.  Co.  V.  Kirby,  225  U.  S.  155,  56  L. 


ed.  1033,  32  Sup.  Ct.  Rep.  648.  All  of  these 
cases  arose  before  the  Hepburn  act,  and  the 
decisions  were  based  upon  §  6  of  the  act 
of  February  4,  1387  (24  Stat,  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat.  1901,  p.  3154), 
as  amended  by  act  of  March  2,  1889  (26 
Stat,  at  L.  855,  chap.  382,  U.  S.  Comp« 
Stat.  1901,  p.  3158,  set  forth  above  in  the 
margin),  which  required  the  carrier  to 
print  and  publicly  post  at  each  station  for 
the  inspection  and  information  of  the  pub- 
lic the  schedules  of  fares  and  rates  for  car- 
riage of  passengers  and  property,  and  pro- 
vided that  it  should  be  unlawful  for  the 
carrier  to  depart  from  the  published  sched- 
ules; and  upon  the  3d  section  of  the 
original  act,  which  made  it  unlawful  to 
give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  shipper. 
In  the  Hefley  Case  the  question  decided  was 
simply  that  a  statute  of  Texas  imposing  a 
penalty  for  a  failure  to  deliver  goods  on 
tender  of  the  rate  named  in  the  bill  of 
lading  was  not  applicable  to  interstate  ship- 
ments. But  the  effect  of  the  decision  was 
to  declare  that  one  who  had  obtained  from 
a  common  carrier  transportation  of  goods 
from  one  state  to  another  at  a  rate  specified 
in  the  bill  of  lading,  but  less  than  the  pub- 
lished schedule  of  rates  filed  with  and  ap- 
proved by  the  Interstate  Commerce  Com- 
mission and  in  force  at  the  time,  whether 
he  did  or  did  not  know  that  the  rate  ob- 
tained was  less  than  the  scheduled  rate,  waSg. 
not  entitled  to  recover  the  goods  upon  the  J 
tender  of  payment*of  the  amount  of  charges* 
named  in  the  bill  of  lading,  or  of  any  sum 
less  than  the  scheduled  rates;  .  in  other 
words,  that  a  special  contract  inconsistent 
with  the  published  tariff  could  not  avail. 
This  principle  was  adopted  as  the  ground 
of  decision. in  the  Mugg  Case.  And  in  the 
Kirby  Case,  likewise,  it  was  held  that  as 
the  broad  purpose  of  the  act  was  to  compel 
the  establishment  of  reasonable  rates  and 
their  uniform  application,  a  special  con- 
tract by  which  advantage  was  given  to  a 
particular  shipper  could  not  be  enforced. 
The  distinction  between  a  ground  of  action 
based  upon  the  breach  of  such  a  special 
contract  and  one  based  upon  the  carrier's 
liability  for  negligence  was  clearly  recog- 
nized in  the  opinion  (p.  166),  and  the  lat- 
ter ground  of  liability  rejected  because  not 
presented  by  the  record.  To  the  same  effect 
is  Louisville  &  N.  R.  Co.  v.  Mottlev,  219 
U.  S.  467,  476,  55  L.  ed.  297,  301,  34  L.R.A. 
(N.S.)  671,  81  Sup.  Ct.  Rep.  205,  which 
arose  after  the  Hepburn  act. 

These  cases  rest  fundamentally  upon  the 
ground  that  to  allow  the  shipper  to  have 
the  benefit  of  a  special  agreement  for  lower 
rates  or  for  better  service  than  the  stand* 
ard  rates  and  service  prescribed  by  the  pub- 
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Ushed  schedules  would  in  eBett  compel  the 
carrier  to  violate  the  provisions  of  the  act. 
In  this  sense,  and  to  this  extent,  all  ship- 
pers are  "bound"  by  the  provisions  of  the 
act  that  bind  the  carrier.  But  to  say  that 
because  of  this  a  shipper  or  a  passenger  who 
has  made  no  special  contract  at  all,  and 
claims  the  benefit  of  none,  shall  be  con- 
clusively deemed  to  have  made  a  special  con- 
tract, involving  terms  and  conditions  of 
which  he  was  wholly  ignorant,  strikes  me  as 
a  manifest  non  sequitur.  And  to  hold  that 
a  passenger  whose  rights  rest  not  upon  any 
contract  of  shipment,  but  upon  the  negli- 
gence of  the  carrier,  shall  be  barred  from 
recovering  full  redress  for  the  consequences 
of  that  negligence,  upon  the  theory  that 
he  has  unconsciously  attempted  to  make 
^a  special  contract  in  contraveiition  of  the 
2  act,  is,  I  submit  with  respect,  equally  illogi- 
*  cat.  It  seems  also  a*comp1ete  reversal  of  the 
Hart  Case  and  the  Croninger  Case,  which 
declare  that  a  carrier's  liability  for  negli- 
gence can  only  be  limited  by  such  a  con- 
tract  or  representation  as  shall  estop  the 
shipper,— to  now  hold  that  without  any 
express  contract  or  representation  by  the 
shipper  the  liability  is  limited,  on  the 
theory  that  he  is  legally  charged  with  no- 
tice of  requirements  of  which  he  was  in 
fact  ignorant. 

It  is  true  that  in  the  case  at  bar,  the 
supreme  court  of  Massachusetts  (200  Mass. 
at  p.  602)  unnecessarily,  and,  as  I  think, 
erroneously,  conceded  that  if  the  regula- 
tion limiting  the  baggage  liability  to  $100 
in  value  was  so  related  to  the  rates  of  trans- 
portation of  passengers  as  to  be  a  part  of 
such  rate,  the  plaintifT  was  "bound,"  re- 
gardless of  her  knowledge  of  assent,  and 
tiierefore  her  recovery  in  this  action  would 
be  limited  accordingly.  The '  error,  as  it 
seems  to  me,  arose  from  a  misconception  of 
the  effect  of  the  decisions  in  the  Heiley  and 
Mugg  Cases.  The  fallacy,  if  I  am  correct 
in  deeming  it  to  be  such,  lies  in  the  double 
sense  of  the  word  'Tjound."  I  respectfully 
suggest  that  this  court,  in  a  matter  of  such 
far-reaching  importance,  ought  not  to  ac- 
cept the  concession  without  testing  its 
soundness. 

If  it  were  said  that  because  she  did  not 
know  of,  and  therefore  did  not  assent  to,  a 
limitation  of  liability  to  $100,  she  re- 
mained still  liable  to  pay  to  the  railroad 
company  the  amount  of  money  properly 
chargeable  for  the  excess  of  valuation,  and 
that  the  company  had  a  Hen  upon  the  bag- 
gage for  thia  amount  on  its  arrival  at  desti- 
nation, I  could  see  the  force  of  the  sugges- 
tion. This  would,  perhaps,  be  within  the 
doctrine  of  the  Hefley  and  Mugg  Cases.  (Of 
course,  I  do  not  mean  to  say  that  the  lien 
iPOfuld   survive  after  the  goods   were  lost 


through  the  company's  negligence.)  But  I 
can  find  nothing  in  any  of  the  cases  re- 
ferred to  that  lends  support  to  the  view  that 
a  railroad  company  can  limit  its  liability  byS 
limiting  the  rate  charged,* without  accord-* 
ing  to  the  shipper  or  passenger  any  voice  in 
the  matter. 

The  expressions  employed  in  the  Carl 
Case,  227  U.  S.  652,  57  L.  ed.  688,  33  Sup. 
Ct  Rep.  391,  that  "the  valuation  the  ship- 
per declares  determines  the  legal  rate  where 
there  are  two  rates  based  upon  valuation," 
and  that  **when  there  are  two  published 
rates,  based  upon  difference  in  value,  the 
legal  rate  automatically  attaches  itself  to 
the  declared  or  agreed  value,"  had  refer- 
ence to  the  effect  of  a  voluntary  declaration 
made  by  a  shipper  who  fixes  the  valuation 
of  his  goods  for  the  purposes  of  the  ship- 
ment, knowing  that  the  valuation  deter- 
mines the  rate  that  must  be  charged,  al- 
though perhaps  unaware  what  the  precise 
rate  may  be.  The  same  is  true  of  similar 
language  used  in  the  Harriman  Case,  227 
U.  S.  at  p.  669,  57  L.  ed.  607,  33  Sup.  Ct. 
Rep.  897,  the  Cramer  Case,  232  U.  S.  at  p. 
493,  58  L.  ed.  — ,  34  Sup.  Ct.  Rep.  383,  and 
the  O'Connor  Case,  232  U.  S.  at  p.  515,  68 
L.  ed,  — ,  34  Sup.  Ct  Rep.  380.  I  am  un- 
able to  see  that  the  reasoning  applies  to  the 
case  of  a  shipper  or  passenger  who  has  de^ 
dared  no  valuation,  has  exercised  no  choicer 
and  is  unaware  that  a  choice  is  open. 

To  say  that  constructive  notice  of  the 
filed  regulation,  of  which  plaintiff  was  i» 
fact  ignorant,  gave  her  an  actual  oppor^ 
tunity  to  declare  the  value  of  her  baggage, 
pay  the  excess  tariff  rate,  and  thus  secure 
the  liability  of  the  carrier  to  the  full 
amount  of  her  baggage,  is  to  say  that  a^ 
fiction  is  the  same  as  a  fact. 

(9)  In  the  Croninger  Case,  and  the  oth- 
ers of  the  same  class,  the  shipper  conscious- 
ly accepted  a  benefit  in  the  form  of  a  re- 
duced freight  charge  as  the  consideration 
of  an  agreement  voluntarily  made,  valuing 
the  goods  for  the  purposes  of  the  shipmentr 
But  here  the  plaintiff  did  nothing  of  the 
kind.  She  paid  the  full  price  asked  by  the. 
carrier  for  transportation  of  herself  and 
her  baggage,  unaware  of  any  regulation  of 
the  carrier  that  would  require  the  payment 
of  an  additional  charge  for  an  unlimited  lia- 
bility for  baggage.  If  she  were  setting  up 
and  relying  upon  any  special  contract  madetf 
in  violation  of  the  law,*the  doctrine  of  the* 
Hefley,  Mugg,  and  Kirby  Cases  would  ap- 
ply. But  her  cause  of  action  is  complete 
without  resort  to  any  contract,  special  or 
general;  and  the  contract  of  which  her  pas- 
sage tickets  and  the  baggage  checks  were  the 
tokens  was  merely  the  medium  by  which  the 
carrier  became  possessed  of  her  baggage. 
Having  that  baggage  in  its  possession,  th« 
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respoBBibilitj  of  the  carrier  for  tli«  exercise 
by  itself  and  its  employees  of  reasonable 
care  for  tbe  safety  of  the  goods  arose  un- 
der general  principles  of  law  independent  of 
the  contract;  and  those  general  principles 
as  administered  in  the  Federal  courts  (the 
same  as  in  the  courts  of  Massachusetts), 
entitled  her  to  compensation  upon  the  basis 
of  the  actual  value  of  the  goods  lost,  in  the 
absence  of  a  special  agreement  or  of  some 
representation  of  value  made  by  her,  limit- 
ing that  liability. 

Conceding,  for  argument's  sake,  that  the 
contract  of  carriage  as  made  between  plain- 
tiff and  defendant,  if  deemed  to  Import  re- 
sponsibility for  the  entire  value  of  the 
baggage,  was  invalid  because  not  made  in 
accordance  with  the  regulations  filed  and 
published  in  connection  with  the  rate  sched- 
ules, and  because  of  the  provisions  of  the 
interstate  commerce  act  that  in  effect  for- 
bid the  making  of  contracts  otherwise  than 
in  accord  with  those  schedules,— even  so, 
the  plaintiff  was  in  nowise  at  fault.  She 
was  unaware  that  she  was  at  liberty  to  ex- 
ercise any  option,  to  say  nothing  of  being 
under  an  obligation  to  do  so.  The  fault 
was  wholly  with  defendant,  for  it  made  no 
inquiry  respecting  the  value  of  her  baggage, 
and  gave  her  no  notice  of  any  limitation  of 
liability,  although  itself  charged  with  no- 
tice from  the  very  appearance  of  the  bag- 
gage that  it  must  have  been  worth  more 
than  $100.  And  her  present  action  is  based 
upon  the  carrier's  negligence,  and  not  upon 
an  affirmance  of  the  contract. 

Irrespective  of  the  contract,  the  carrier, 
like  any  other  bailee  for  hire,  was  bound  to 
take  reasonable  care  to  preserve  the  prop- 
ad  erty  ready  for  delivery  to  its  owner.  I  can 
Tfind  nothing  in  the  letter  or  the  spirit  of 
the  commerce  act  that  forfeits  her  proper- 
ty or  any  part  of  its  value  because  of  her 
violation  of  the  act,  supposing  her  to  have 
violated  it.  And  since,  through  the  car- 
riers' negligence,  the  property  was  lost,  it 
follows,  on  general  principles,  that  her  right 
of  action,  upon  grounds  independent  of  the 
contract,  remains;  it  being  based  upon  the 
general  obligation  of  the  bailee  to  do  justice. 
The  principle  is  fundamental  and  familiar, 
and  has  been  applied  in  a  great  variety  of 
cases.  Planters'  Bank  v.  Union  Bank,  16 
Wall.  483,  500,  21  L.  ed.  473,  480;  Phila- 
delphia, W.  A;  B.  R.  Co.  V.  Philadelphia  k 
H.  de  G.  Steam  Towboat  Co.  23  How.  209, 
217,  16  L.  ed.  433,  435;  Congress  A;  E. 
Spring  Co.  v.  Knowlton,  103  U.  S.  49,  58, 
26  L.  ed.  347,  350;  Armstrong  v.  American 
Exch.  Nat.  Bank,  133  U.  8.  433,  466,  33 
L.  ed.  747,  759,  10  Sup.  Ct.  Rep.  450; 
Logan  County  Nat.  Bank  v.  Townsend,  139 
U.  S.  67,  75,  35  L.  ed.  107,  111,  11  Sup.  Ct. 
Rep.  496;  Pullman's  Palace  Car  Co.  v.  Cen- 


tral Traasp.  Co.  171  U.  8. 188, 151,  43  L.  ed. 
108,  114,  18  Sup.  Ct  Rep.  808.  And  see 
Newbury  t.  Luke,  68  N.  J.  L.  189,  191,  52 
Atl.  625;  Dunlop  v.  Mercer,  86  C.  C.  A.  435, 
156  Fed.  545,  556;  Re  T.  H.  Bunch  Ca  180 
Fed.  519,  527. 

In  Merchants'  Cotton  Press  Co.  t.  Insur- 
ance Co.  of  N.  A.  151  U.  S.  368,  388,  38 
L.  ed.  195,  205,  4  Inters.  Com.  Rep.  499,  14 
Sup.  Ct.  Rep.  367,  this  court  held  that  while 
an  i^^eement  for  special  rates,  rebates,  or 
drawbacks  was  void  under  the  interstate 
commerce  act,  the  law  did  not  make  the 
contract  of  affreightment  otherwise  void, 
nor  present  liability  on  the  part  of  the  car- 
rier for  the  freight  received;  that  such  a 
construction  would  encourage  rather  than 
discourage  unlawful  agreements  for  rebates, 
since  the  carrier  might  prefer  them  to  a 
liability  for  the  freight;  and  that  although 
the  contract  for  rebate  was  void  and  unen- 
forceable, the  shipper  could  nevertheleta 
recover  for  loss  of  his  freight  through  th« 
carrier's  negligence.  This  decision  has  never 
been  overruled  or  qualified,  and  it  seems  to 
me  quite  decisive  of  the  present  question. 

(10)  Thus  far  I  have  treated  the  caae 
as  one  arising  under  the  common-law  rules 
respecting  the  carrier's  liability,  as  laid 
down  in  the  decisions  of  this  court  and^, 
adopted  generally  by  the  Federal  courts,  Jg 
I  have*endeavored  to  show  that  a  limitation* 
of  the  carrier's  liability  is  not  permitted  ex- 
cept it  result  from  some  actual  representa- 
tion or  contract  consciously  assented  to  by 
the  shipper,  valuing  the  goods  for  the  pur- 
poses of  the  shipment;  that  the  sole  ground 
for  limiting  the  responsibili^  to  this  extent 
is  that  the  shipper  is  estopped  by  his  con- 
tract or  his  representations;  that  no  dif- 
ferent result  is  to  be  derived  by  any  impli- 
cation from  the  provisions  of  §  6  of  the 
interstate  commerce  act,  which  merely  pre- 
vents the  making  of  a  special  agreement  in- 
consistent with  the  schedules,  and  does  not 
compel  the  assumption  (contrary  to  the 
fact)  that  a  special  agreement  was  made  in 
conformity  to  them;  that  an  agreement  in- 
consistent with  the  schedules,  even  if  void 
in  itself,  does  not  make  the  contract  of 
affreightment  otherwise  void,  nor  prevent 
liability  on  the  part  of  the  carrier  for  loss 
of  the  goods  attributable  to  its  negligence; 
and  that  a  shipper  who  has  acted  in  good 
faith  is  not  to  be  estopped  upon  the  theory 
that  a  fiction  or  presumption  of  knowledge 
is  equivalent  to  actual  knowledge,  or 
amounts  te  the  same  as  conscious  misrep- 
resentation. I  have  hitherto  refrained  from 
attributing  any  special  force  to  the  C!ar- 
mack  amendment  as  regulative  of  the  sub- 
ject-matter. 

But  let  us  now  consider  the  specific  foroe 
of  that  amendment  ( 34  Stat,  at  L.  595,  ohap^ 
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S601,  U.  S.  Comp.  Stat  Supp.  1911,  p.  1307, 
quoted  in  marginal  note,  ante,  p.  534). 
It  declares  {inter  alia)  that  a  railroad  com- 
pany receiving  property  for  interstate  trans- 
portation "shall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage, 
or  injury  to  such  property  caused  by  it 
.  .  .  f  and  no  contract,  receipt,  rule,  or 
regulation  shall  exempt  such  common  car- 
rier, railroad,  or  transportation  company 
from  the  liability  hereby  imposed."  It  was 
concerning  this  provision  that  the  court  said 
in  the  Croninger  Case,  speaking  by  Mr.  Jus- 
tice Lurton,  226  U.  S.  505,  57  L.  ed.  319, 
44  L.H.A.(N.S.)  257,  33  Sup.  Ct  Rep.  148: 
'^hat  the  legislation  supersedes  all  the 
^  regulations  and  policies  of  a  particular  state 
^  upon  the  same  subject  results  from  its  gen- 
«  eral  character.  It*embrace8  the  subject  of 
the  liability  of  the  carrier  under  a  bill  of 
lading  which  he  must  issue,  and  limits  his 
power  to  exempt  himself  by  rule,  regulation, 
or  contract."  This  was  equivalent  to  say- 
ing that  because  the  carrier  was  obliged  to 
issue  to  the  shipper  a  receipt  or  bill  of  lad- 
ing for  the  goods,  and  because  the  terms  of 
the  contract  of  carriage  and  rules  and  regu- 
lations pertaining  thereto  are  presumably 
embodied  in  the  receipt  or  bill  of  lading, 
therefore  the  act  must  be  deemed  an  exer- 
cise by  Congress  of  its  general  and  exclu- 
sive power  over  the  subject-matter. 

And  the  language  of  the  enactment  shows 
that  it  was  framed  in  view  of  the  general 
and  familiar  practice  of  embodying  in  the 
receipt  or  bill  of  lading  all  the  terms  of 
the  contract,  including  the  valuation  of  the 
goods  and  the  rules  and  regulations  for 
limiting  the  liability  of  the  carrier.  Is  it 
not  perfectly  manifest  that  when  Congress 
declared  that  the  carrier  "shall  issue  a  re- 
ceipt or  bill  of  lading"  it  intended  tliat  thiB 
document  should  embody  the  "contract,  re 
ceipt,  rule,  or  regulation"  that  are  men- 
tioned in  the  same  clause?  Is  it  possible, 
without  twisting  the  words  from  their  plain 
meaning,  to  read  this  so  that  the  duty  of  the 
carrier  shall  be  performed  if  it  issues  a  re- 
ceipt or  bill  of  lading  that  does  not  evi- 
dence the  contract  between  the  parties,  and 
the  whole  of  that  contract? 

But  in  the  present  case  there  was  no  re- 
ceipt or  bill  of  lading  within  the  meaning 
of  the  Carmack  amendment  as  thus  inter- 
preted. There  was  nothing  but  three  bag- 
gage checks,  each  bearing  an  identifying 
nunib(  r,  but,  so  far  as  the  case  shows,  noth- 
ing else.  I  cannot  agree  that  the  statute 
leaves  the  carrier  free  to  give  a  mere  identi- 
fying token,  instead  of  a  "receipt  or  bill  of 
lading."  But,  if  I  am  wrong  in  this,  it 
■eems  too  clear  for  argument  that  so  far 
M  the  carrier  intends  that  any  of  ita  rules 
34  8.  C— 36 


or  regulations  respecting  ita  responsibility 
for  the  baggage  are  to  be  imported  into  the^ 
contract^  it  is  incumbent  upon  it  to  set^them  • 
forth  plainly  in  a  bill  of  lading  delivered 
to  the  shipper  or  passenger.  If  the  act  ad- 
mits of  the  construction  that  a  mere  identi- 
fying token  or  check  can  be  used  in  the  place 
of  a  formal  receipt  or  bill  of  lading,  it  for 
that  reason  must  require  the  construction 
that  the  carrier  may,  and  that  he  does  there- 
by, waive  the  benefit  and  protection  of  the 
rules  and  regulations.  For  I  cannot  believe 
that  the  Carmack  amendment  is  open  to  the 
construction  that  the  shipper  shall  be  bound 
by  special  terms  or  conditions  respecting 
anything  pertaining  to  the  contract  of  car- 
riage and  the  carrier's  responsibility,  while 
the  shipper  is  in  fact  ignorant  of  them. 
This  would  leave  the  carrier  free  to  set  a 
trap  for  the  innocent  shipper  or  passenger. 
Kor  can  I  agree  that  the  act  requires  any 
affirmative  regulation  by  the  Interstate 
Commerce  Commission  prescribing  the  form 
of  receipts  to  be  given  for  baggage.  I  eon- 
cede  the  Commission  may  regulate  the  mat- 
ter, so  long  as  it  does  so  in  conformity  to 
the  letter  and  spirit  of  the  statute;  but 
not  that  the  act  remains  without  vitality 
until  the  Commission  breathes  into  it  the 
breath  of  life.  In  my  view,  the  railroad 
company  in  the  present  case,  having  failed 
to  give  such  a  receipt  or  bill  of  lading  as 
the  statute  contemplates,  cannot  be  heard 
to  set  up  any  limitation  of  its  liability  for 
the  value  of  the  goods,  for  it  would  thereby 
in  effect  claim  a  benefit  from  its  own  viola- 
tion of  the  law. 

I  submit  that  the  Hepburn  act,  like  the 
original  act  and  its  other  amendments,  is 
intended  to  impose  duties  upon  the  car- 
rier,— the  public  servant, — not  upon  the 
shipper  or  passenger.  There  is  nothing  in 
the  letter  or  the  policy  of  the  acts  to  ab- 
solve the  carrier  from  its  long-recognized 
duty  to  treat  all  shippers  and  passengers 
fairly,  and  to  give  them  an  actual  oppor- 
timity  to  make  a  choice,  where  a  choice  is 
legally  open  to  them.  A  carrier  may  not 
absolve  himself  in  whole  or  in  part  from 
his  responsibilities  by  any  ex  parte  action. 
And  where  tlie  rate  schedules  and  accom- 
panying regulations  are  designed  to  give  an  id 
option* to  the  shipper,  it  is,  I  submit,  in-* 
cumbent  upon  the  carrier  to  see  that  the 
option  is  in  good  faith  tendered,  or  else 
abide  by  the  more  onerous  of  the  alterna- 
tives. The  Carmack  amendment  means  this, 
at  least,  if  it  means  nothing  more.  There- 
fore, the  failure  to  deliver  a  bill  of  lading 
evidencing  the  limitation  of  liability  should 
impose  upon  the  carrier  the  highest  re- 
sponsibility, not  the  least,  that  the  regula- 
tions admit  of;  that  is  to  say,  an  unlimited 
responsibility  for  the  goods. 
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(11)  The  terioos  eonsequences  of  the 
present  decision  are  sufficiently  manifest. 
Heretofore,  shippers  and  passengers  have 
been  entitled  to  rest  in  the  assurance  that  a 
common  carrier  who  accepted  their  goods  for 
transportation  in  the  ordinary  course  of  a 
carrier's  public  employment  became  respon- 
sible, without  any  express  contract  upon  the 
subject,  for  the  full  ralue  of  the  goods,  in 
case  of  their  destruction  through  any  negli- 
gence of  the  carrier  or  its  agents,  unless 
there  was  a  distinct  understanding  to  the 
contrary,  participated  in  by  the  shipper  or 
passenger.  Hereafter,  so  far  as  interstate 
shipments  by  rail  are  concerned,  the  traveler 
or  shipper  cannot  rest  upon  any  such  as- 
surance, and  will  not  be  safe  in  dealing  with 
a  railroad  company  without  being  authorita- 
tively instructed  respecting  the  latest  regu- 
lations filed  by  the  carrier  with  the  Inter- 
state Commerce  Commission  at  Washington. 
He  cannot  rely  upon  finding  the  regulations 
posted  in  the  railroad  station,  for  this  is 
not  essential  to  the  efficacy  of  the  schedules 
(Texas  &  P.  R.  Co.  v.  Cisco  Oil  Mill,  204 
U.  S.  440,  51  L.  ed.  662,  27  Sup.  Ct.  Rep. 
358).  He  cannot  rely  upon  public  notices 
that  may  be  in  fact  posted  in  the  station, 
for  these  may  be  misleading,  as  they  were 
in  the  present  case.  He  cannot  rely  upon 
receiving  information  from  the  company's 
local  sgents,  for  this  may  be  withheld,  as 
it  was  in  this  case.  Unless  he  is  possessed 
of  a  copy  of  the  tariff  schedules  as  filed, 
with  time  enough  to  scrutinize  them,  and 
19  skill  enough  to  comprehend  them,  he  must 
•  perforce  accopt*whatever  terms  the  railroad 
company  may  see  fit  to  offer,  and  may  not 
hope  to  be  furnished  with  even  a  scrap  of 
paper  to  indicate  what  those  terms  are. 

I  can  find  no  support  for  the  result  thus 
reached,  either  in  the  statute  or  in  any 
previous  decision. 


(233  U.  S.  87) 

TERRITORY  OP  ARIZONA  AT  THE  RE- 
LATION AND  TO  THE  USE  OF  J.  N. 
GAINKS,  Tax  Collector  in  and  for  the 
County  of  Cochise,  in  the  Territory  of 
Arizona,  Appt., 

V. 

COPPER  QUEEN  CONSOLIDATED  MIN- 
ING COMPANY. 

CouBTs  (8  387 •)— Appeal  from  Tebrito- 
BiAL  Supreme  Court— Following  Deci« 
BioN  Below— Equalization  of  Tax  As- 
nasMENT. 

1.  The  Federal  Supreme  Court  will  not 
disturb  on  appeal  the  ruling  of  the  terri- 
torial supreme  court  that  Ariz.  Rev.  Stat. 
1887,  §  2654,  empowering  the  countv  board 
of  equalization  to  determine  whether  the 
assessed  value  of  any  property  is  too  small 
or  too  great,  and  to  change  and  correct  any 
valuation,  either  by  adding  thereto  or  de- 


ducting therefrom,  gave  such  board  no  au- 
thority to  raise  the  assessment  of  some 
only  of  a  group  of  mining  claims  original- 
ly assessed  en  masse  on  the  return  of  tk« 
owner. 

[Bd.  Note.— For  other  cams,  see  Oonrta,  Cent. 
Dig.  II  lOtt-1037 ;    Dec  Dig.  |  187.*] 

Taxation  (|  587*)— Estoppel  to  Contest 
Enfobcbicbnt  of  Tax  —  Listing— Pabt 
Payment. 

2.  Neither  the  listing  of  a  number  of  min- 
ing claims  en  masse  for  taxation,  nor  the 
payment  of  a  part  of  the  unlawful  tax  as 
a  condition  of  injunctive  relief,  nor  pay- 
ments under  an  attempted  compromise  sub- 
sequently held  invalid,  will  estop  the  owner 
from  contesting  the  enforcement  of  the  tax 
because  the  county  board  of  equalization 
unlawfully  increased  the  assessment  upon 
a  part  of  the  property  by  singling  out  some 
of  the  claims. 

[Bd.  Note.— For  other  eases,  see  Taxation,  Cent. 
Dig.  Ifi  1196-1200;  Dec  Dig.  |  687.*] 

[No.   89.] 

Argued    March    3    and    4,    1914.     Decided 

April  6,  1914. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
of  the  Second  Judicial  District  of  that 
territory,  refusing  to  enforce  a  tax  lien. 
Affirmed. 

See  same  case  below,  13  Ariz.  198,  108 
Pac.  900. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  P.  BuUard,  Attorney  Gen- 
eral of  Arizona,  and  Messrs.  Ellas  S. 
Clark,  William  Q.  Gilmore,  and  William 
C.  Prentiss  for  appellant. 

Messrs.  Frederick  N.  Judson,  E.  E. 
Ellinwood,  and  John  F.  Green  for  appellee. 
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Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

This  was  a  special  statutory  proceeding 
(Laws  of  Territory  of  Arizona,  1903,  act 
No.  92,  p.  148)  brought  in  the  district 
court  of  the  second  judicial  district  of  the 
territory  of  Arizona  in  and  for  the  county 
of  Cochise  to  enforce  the  lien  of  the  terri- 
tory for  the  payment  of  taxes  for  the  year 
1001,  assessed  against  certain  patented  min- 
ing claims  in  the  county  of  Cochise^ 
amounting  to  $120,039.35,  the  tax  being  aa- 
sessed  upon  the  increased  valuation  of  the 
mining  claims  of  the  company,  made  by  the 
board  of  supervisors  of  Cochise  county.  In 
the  trial  court  judgment  was  rendered  for 
the  defendant.  Upon  appeal  to  the  supreme 
court  of  the  territory  of  Arizona  the  judg- 
ment was  affirmed  (13  Ariz.  198,  108  Pac. 
960).  An  appeal  was  prosecuted  to  this 
court  under  the  statute  regulating  appeals 
from  territorial  courts  (18  Stat,  at  L.  27 
chap.  SO), 


*For  other  cebm  Bee  tame  topic  A  I  mumbbb  In  Dm.  A  Am.  Digs.  1907  to  date.  &  Rep'r  IndexM 


1013.        ABIZOKA  USB  OW  GAINIS  t.  COPPER  QUEEK  OONSOLw  MIK.  CO.     647 


e 

•  The  supreme  court  ot  the  territory  of 
Arizona  made  a  statement  of  facta  in  the 
nature  of  a  special  verdict,  and  upon  that 
finding  this  court  must  consider  the  case 
on  this  appeal.  Eagle  Min.  k  ImproT.  Co. 
▼.  Hamilton,  218  U.  S.  613,  616,  64  L.  ed. 


tuted  to  compel  the  tax  collector  to  oom* 
mence  suit  against  the  appellee  for  the  bal- 
ance of  the  1901  tax,  upon  the  ground  thai 
the  compromise  was  void.  The  supreme 
court  held  that  the  board  of  supervisors 
had  no  authority  to  compromise  the  tax, 
1131,  1132,  31  Sup.  Ct.  Rep.  27;  Zeckendorf  |  and  granted  the  writ  (Territory  v.  Gaines, 


▼.  Steinfeld,  225  U.  S.  445,  449,  66  L.  ed. 
1166,  1161,  32  Sup.  Ct.  Rep.  728.  From 
the  facts  thus  found  the  following  appears: 

The  appellee,  a  corporation  doing  busi- 
ness and  owning  real  and  personal  property 
in  Cochise  county,  Arizona,  listed  and  re- 
turned for  assessment  in  1901  sixty-five 
mining  claims  belonging  to  it,  by  name,  but 
as  one  tract,  said  to  contain  636  acres,  and 
valued  at  $3,180,  with  improvements  valued 
at  $66,431.76.  Some  of  the  claims  are  not 
contiguous  to  the  others. 

On  July  17,  1901,  the  coiuity  board  of 
supervisors,  sitting  as  the  board  of  equali- 
zation for  Cochise  county,  after  notice  to 
the  company  and  hearing  at  which  appel- 
lee's superintendent  and  agent  appeared, 
raised  the  assessment  upon  eight  of  the 
sixty-five  claims  originally  assessed  en 
wuusef  in  amounts  varying  from  $60,000  to 
$1,000,000. 

Prior  to  September,  1901,  the  appellee 
brought  suit  in  the  district  court  of  Co- 
chise county  to  enjoin  the  collection  of  the 
tax,  alleging  that  the  increase  had  been 
fraudulently  made  and  the  property  over- 
valued. It  tendered  the  sum  of  $14,133.12, 
being  the  amount  of  the  tax  upon  all  of  its 
property  before  the  increase.  The  district 
court  found  that  the  increase  was  not  based 
upon  information  or  evidence,  but  was 
ms'^''  arbitrarily  and  capriciously  for  the 
purpose  of  imposing  an  unjust  share  of 
the  burden  of  taxation  upon  the  appellee, 
and  granted  the  injunction,  upon  condition, 
however,  that  the  appellee  pay  the  $14,- 
133.12  into  court  and  also  the  further  sum 
of  $9,5Sn.20,  the  tax  upon  the  increase  in 
valuation  of  certain  personal  property, 
which  the  district  court  found  to  be  valid. 
The  $14,133.12  was  accepted  by  the  county 
g  treasurer,  who  was  ex  offloio  tax  collector, 
•  "on  account  of  any  ♦moneys  which  might 
ultimately  be  determined  as  due  from  said 
company  for  its  taxes  for  said  year."  The 
supreme  court,  upon  appeal,  reversed  the 
ease  and  remanded  it  for  new  trial  (Cochise 
County  V.  Copper  Queen  Consol.  Min.  Co. 
8  Ariz.  221,  71  Pac.  946).  Subsequently, 
an  agreement  of  compromise  was  made, 
under  authoritv  of  a  resolution  of  the  board 
of  supervisors,  the  appellee  paying  the  fur- 
ther sum  of  $6,661.44  in  full  settlement  of 
taxes  for  the  year  1901,  and  the  injunction 
suit  bein^  dismisand.  This  last  amount  has 
be«i  retained  by  the  county. 

Thereafter  a  mandamus  suit  was  insti- 


ll Ariz.  270,  93  Pac.  281),  in  pursuance 
of  which  the  present  action  was  instituted. 

The  uncontradicted  testimony  showed 
that  the  raise  in  the  assessment  of  the 
eight  claims  was  not  based  upon  evidence 
as  to  value,  and  that  it  was  in  fact  arbi- 
trary, and  also  that  some  of  the  claims 
were  assessed  far  in  excess  of  their  full  cash 
value.  The  duplicate  assessment  roll  made 
out  by  the  assessor  contained  the  increase 
made  by  the  board  of  equalization,  the  eight 
claims  which  were  raised  being  separately 
itemized  by  name,  with  the  amounts  of 
the  respective  increases  set  opposite  the 
names,  but  with  no  statement  of  their 
original  valuation  or  the  total  valuation  of 
them  or  any  of  them. 

On  the  third  Monday  of  December,  1901, 
the  tax  being  unpaid,  the  tax  collector 
turned  in  the  delinquent  list,  certified  by 
the  board,  giving  the  property  of  the  d^ 
fendant  as  shown  in  the  assessment  re- 
turned by  the  appellee,  with  the  increases 
as  they  appeared  on  the  duplicate  assess- 
ment roll. 

Under  the  1903  law  delinquent  property g 
was  carried* into  the  back-tax  book  of  that* 
year,  and  this  suit  was  brought  to  fore- 
close the  territory's  lien  upon  the  pieces  of 
property  therein  appearing.  That  book, 
which  was  put  in  evidence,  gave  the  appel- 
lee's property,  its  total  valuation,  total  tax, 
amount  paid  on  account,  and  balance  due. 
In  enumerating  the  several  tracts  remaining 
unredeemed  it  showed  sixty-five  mining 
claims,  containing  636  acres,  valued  en 
masse  at  $3,180,  with  improvements  at 
$55,431,  and  named  sixty-four  claims;  the 
number  of  acres,  and  all  other  valuations 
for  real  estate  and  improvements,  were  the 
same  as  in  the  other  lists;  and  the  list  of 
increased  valuations  of  the  several  claims 
and  improvements  was  shown,  but  no  total 
valuation  of  such  separate  pieces  of  prop- 
erty after  the  addition  of  the  increase  was 
given. 

The  discrepancies  in  description  of  the 
claims  between  the  complaint  and  the  tax 
documents  are  stated,  and  mention  is  made 
that  in  none  of  the  latter  is  the  total  as- 
sessed valuation  of  any  individual  piece  of 
real  estate  or  the  amount  of  taxes  due  on 
any  of  the  separate  claims  disclosed.  And 
it  is  said  that  the  testimony  of  the  as- 
sessor showed  that  there  were  280  patented 
mining  claims  in  Cochise  county  at  the 
time  the  1901   assessment  was  made,  and 
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that  thfly  wtf  aad  had  been  aAsessed  at  a 
uniform  rate  of  $5  per  acre  as  a  rule. 

In  its  opinion  the  supreme  court  stated 
that  the  most  important  question  raised 
upon  the  record  was  the  validity  of  the  ac- 
tion of  the  board  of  supervisorSi  sitting  as 
a  board  of  equalization,  in  raising  the  as- 
sessment upon  eight  of  the  group  of  sixty- 
five  claims  originally  assessed  in  mass. 
After  stating  the  minutes  of  the  board's  ac- 
tion, the  court  quotes  %  2654  of  the  Re- 
vised Statutes  of  1887. 

".  .  .  The  board  of  equalization  shall 
have  power  to  determine  whether  the  as- 
sessed value  of  any  property  is  too  small 
or  too  great,  and  may  change  and  correct 
ei  any  valuation,  either  by  adding  thereto  or 
•  deducting* therefrom,  if  the  sum  fixed  in 
the  assessment  roll  be  too  small  or  too 
great,  whether  said  sum  was  fixed  by  the 
owner  or  the  assessor;  .  .  .  and  the 
clerk  of  the  board  of  equalization  shall  note 
upon  the  assessment  roll  all  changes  made 
by  the  board.  During  the  session  of  the 
board  of  equalization  the  assessor  shall  be 
present,  and  also  any  deputy  whose  testi- 
mony may  be  required  by  the  parties  ap- 
pealing to  the  board,  and  they  shall  have 
the  right  to  make  any  statement  touching 
such  assessment,  and  producing  evidence  re- 
lating to  questions  before  the  board,  and 
the  board  of  equalization  shall  make  use 
of  all  other  information  that  they  can  gain 
otherwise,  in  equalizing  the  assessment  roll 
of  the  county,  and  may  require  the  assessor 
to  enter  upon  such  assessment  roll  any  other 
property  which  has  not  been  assessed;  and 
the  assessment  and  equalization  so  made 
shall  have  the  same  force  and  effect  as  if 
made  by  the  assessor  before  the  delivery  of 
the  assessment  roll  to  (by)  him  by  (to) 
the  clerk  of  the  board  of  equalization  •  .  ." 
The  court  said  (p.  212)  : 
"It  is  apparent  from  an  examination  of 
this  roll  [the  duplicate  assessment  roll] 
that  there  are  in  effect  two  assessments  for 
the  same  year  against  each  of  the  eight 
claims  raised.  One,  an  assessment,  com- 
mingles with  that  of  sixty-four  other  claims, 
en  bloc;  the  other  separate  and  distinct. 
This  is  no  mere  irregularity.  The  legality 
of  the  original  assessment  as  an  entirety 
has  been  sustained  solely  upon  the  ground 
that  the  property  was  so  returned  by  the 
taxpayer.  The  board  disregarded  such  re- 
turn, and  the  validity  of  its  action  must 
be  determined  under  the  statute  alone.  It 
might  be  argued  successfully  that  had  the 
board  of  supervisors  raised  the  assessment 
upon  the  group,  such  a  raise  would  have 
been  valid.  But  the  board  segregated  from 
the  group  certain  claims,  and  imposed  there- 
on  an  additionnl  assessment.  It  is  a  funda- 
Boital  rak  of  t::xatioB  in  this  territory 
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that  a  taxpayer  may  pay*npon  any  one  of* 
parcels  separately  assessed,  discharging  the 
lien  thereon,  without  paying  upon  the  re- 
mainder.   Rev.  Stat.  1887,  f  2070. 

•  .        •  •  .  . 

''By  the  action  of  which  complaint  is  made 
here,  the  board  deprived  the  appellee  of  this 
right.  Upon  the  raise  being  made  it  had 
the  legal  right  to  determine  upon  which, 
if  any,  of  the  claims  so  raised,  it  would 
pay.  If  it  determined  to  pay  upon  none, 
it  was  nevertheless  obliged  to  pay  a  por- 
tion of  the  tax  thereon  if  it  exercised  its 
right  to  pay  upon  the  fifty-seven  claims 
remaining,  for  the  tax  collector,  under  f 
2670,  supra  (re-enacted,  f  3900,  Revised 
Statutes  of  1901 ) ,  could  not  receive  the 
tax  upon  less  than  the  entire  sixty- five 
claims,  that  being  the  least  subdivision  ap- 
pearing on  the  assessment  roll.  If  it  de- 
termined to  pay  upon  one  or  more  of  the 
eight  so  raised,  and  to  abandon  the  remain- 
der, it  would  have  to  pay  the  tax  upon 
the  raise,  together  with  the  tax  upon  the 
entire  sixty-five  claims  as  originally  as- 
sessed. The  undisputed  testimony  discloses 
that  these  claims  were  noncontiguous,  in 
instances  which  would  Jiave  invalidated  an 
original  assessment,  except  for  the  return. 
The  board,  in  raising  this  assessment,  dis- 
r^arding  the  original  classification,  which 
has  been  held  good  as  against  the  appellee 
solely  by  reason  of  its  return.  The  board 
of  supervisors,  sitting  as  a  board  of  equali- 
zation, had  no  power  under  ^  2664  of  the 
Revised  Statutes  of  1887  to  s^regate,  from 
a  tract  of  land  returned  and  assessed  as 
one  parcel,  a  portion  thereof,  and  impose 
thereon  an  additional  assessment,  without 
first  determining  that  such  tract  was  im- 
properly assessed  as  a  whole,  and  causing 
such  tract  to  be  reassessed  and  raised  in 
subdivisions  in  such  manner  as  to  preserve 
the  right  of  the  taxpayer  to  discharge  the 
lien  of  taxes  upon  such  of  the  several 
separate  tracts  as  he  might  elect." 

It  is  evident  that  in  reaching  this  con-^ 
elusion  the*8upreme  court  based  its  decision* 
upon  its  construction  of  the  statute  in  this 
respect.  In  exercising  appellate  jurisdic- 
tion over  the  territorial  courts,  where  the 
construction  placed  upon  a  statute  of  the 
territory  by  the  highest  court  thereof  is 
brought  in  question,  this  court  has  frequent- 
ly held  that  it  will  not  reverse  the  action  of 
the  territorial  court  except  in  cases  where 
manifest  error  in  such  construction  appears. 
Straus  V.  Foxworth,  231  U.  S.  162,  58  L.  ed. 
— ,  34  Sup.  Ct  Rep.  42;  Phoenix  R.  Co.  v. 
Landis,  231  U.  S.  678,  68  L.  ed.  — ,  34  Sup. 
Ct.  Rep.  179 ;  Work  v.  United  Globe  Mines, 
231  U.  S.  686,  68  U  ed.  — ^,34  Sup.  Ct  Rep. 
274.  Applying  this  rule  we  are  not  pre- 
pared to  say  that  there  was  manifest  error 
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in  the  conclusion  reached  by  the  supreme 
court  in  construing  the  statute.  Indeed, 
the  appellant  in  its  brief  filed  in  this  case 
extracts  from  its  motion  for  rehearing  in 
the  court  below,  and  prints  as  a  part  of  its 
argument,  a  statement  to  the  effect  that  it 
is  convinced  that  the  board  could  not  law- 
fully segregate  the  eight  claims  from  the 
mass  and  raise  the  valuation  separately, 
there  being  no  separate  assessment  origi- 
nally; but  it  contends  that  the  value  of  the 
whole  tract  is  equal  to  all  its  parts,  so  that 
when  the  value  of  a  part  is  raised  it  merely 
increases  the  aggregate  value  of  the  whole 
tract.  We  are  not  prepared  to  say  that  the 
Arizona  supreme  court  erred  in  its  conclu- 
sion concerning  what  the  board  actually 
did.  The  original  assessment,  as  the  finding 
shows,  contains  a  return  of  sixty-five  min- 
ing claims,  naming  them  as  636  acres  of 
land.  There  was  no  separate  statement  of 
the  amount  of  acreage  in  any  one  claim. 
The  claims  were  not  described  except  by 
name,  and  that  as  a  part  of  the  630  acres 
returned  as  a  whole.  The  supreme  court 
found,  and  we  think  correctly,  that  the 
reassessment  picked  out  eight  claims  by 
name  and  raised  the  valuation  of  each  by  a 
given  sum. 

It  is  further  contended  by  the  appellant 
that  certain  things  have  happened  as  set 
g  forth  in  the  findings  which  amount  to  an 
•  estoppel  upon  the  appellee  from  denying*the 
right  to  have  a  lien  charged,  as  claimed  in 
this  proceeding,  upon  specific  property,  and 
to  have  the  lien  enforced  by  the  sale  of  the 
specific  lot  or  tract  covered  by  it.  The  stat- 
ute (part  of  which  is  quoted  in  the  mar- 
ginf)  is  a  peculiar  one,  and  is  said  to  have 
been  adopted  from  the  statutes  of  Missouri. 
It  provides  for  a  civil  action  against  the 
owners  of  the  property,  to  the  end  that  a 
lien  be  charged  upon  land  the  taxes  on 
which  have  become  delinquent,  and  that 
such  lien  be  foreclosed.  In  Missouri  it  has 
been  decided  that  no  personal  judgment 
shall  be  rendered  in  the  proceedings  against 
the  owner  of  the  property,  nor  any  execu- 
tion issue  except  upon  the  property  charged 

fThe  judgment,  if  against  the  defendant, 
shall  describe  the  land  upon  which  the  taxes 
are  found  to  be  due,  shall  state  the  amount 
of  taxes  and  interest  found  to  be  due  upon 
each  tract  or  lot,  and  the  year  or  years  for 
which  the  same  are  due,  up  to  the  rendition 
thereof,  and  shall  decree  that  the  lien  of 
the  territory  be  enforced,  and  that  the  real 
estate,  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  such  judgment,  interest  and 
costs,  be  sold,  and  execution  shall  be  issued 
thereon,  which  shall  be  executed  as  in  other 
cases  of  judgment  and  execution,  and  said 
judgment  shall  be  a  first  lien  upon  said 
land.  Laws  of  1903,  pp.  148,  163,  act  No. 
92,  f  88. 


with  the  tax.  State  ex  rel.  Rosenblatt  v. 
Sargeant,  76  Mo.  657;  State  ex  rel.  Hayes 
V.  Snyder,  139  Mo.  549,  41  S.  W.  216.  And 
the  supreme  court  of  the  territory  of  Ari- 
zona held  that  the  construction  of  the  stat- 
ute by  the  court  of  last  resort  of  Missouri 
was  binding  upon  it. 

In  such  a  proceeding  it  is  difficult  to  see 
how  the  principles  of  estoppel  because  of 
the  description  of  the  land  made  by  the 
owner  in  returning  the  property  or  the  pay- 
ment of  taxes,  as  appears  from  the  find- 
ing in  this  case,  could  have  application. 
Estoppel  ordinarily  proceeds  upon  princi- 
ples which  prevent  one  from  denying  the 
truth  of  statements  upon  which  others  have 
acted,  where  the  denial  would  have  the  effect 
to  mislead  them  to  their  prejudice.  In 
this  case  the  territory  is  undertaking  tog 
*eollect  its  revenues  by  certain  statutory* 
proceedings  duly  provided  for  that  purpose, 
and  it  would  seem  to  be  elementary  that 
such  enforcement  of  collection  must  depend 
upon  a  valid  assessment  as  its  basis,  and 
this  again  was  the  holding  in  Missouri. 
Hannibal  ex  rel.  Bassen  v.  Bowman,  98  Ma 
App.  103,  71  S.  W.  1122;  State  ex  reL 
Morris  v.  Cunningham,  153  Mo.  642,  56  8. 
W.  249.  The  fact  that  the  taxpayer  fur- 
nished the  list  of  mining  claims  which  in- 
cluded those  upon  which  increased  assess- 
ments had  been  made,  and  thereby  acknowl- 
edged the  ownership  of  the  property  by  the 
description  stated,  would  not  permit  the 
board,  if  authority  was  wanting,  to  increase 
the  assessment  upon  a  part  of  the  property 
by  picking  out  certain  claims  only,  as  was 
done  in  this  case.  If  for  such  action  the 
assessment  was  void,  the  description  fur- 
nished by  the  property  owner  could  not 
supply  the  defect.  State  ex  rel.  Flentge  v. 
Burrough,  174  Mo.  700,  707,  74  S.  W.  610. 
Nor  do  we  think  there  is  substance  in  the 
claim  that  the  payment  made  by  the  ap- 
pellee estopped  it  from  contesting  the  lien 
sought  to  be  imposed  in  this  case.  The  find- 
ing of  facts  sets  forth  specifically  the  pay- 
ment of  the  sum  of  $14,133.12  and  of  the 
further  sum  of  $0,589.20  as  a  condition  for 
granting  the  injunction  in  the  original  suit 
brought  by  the  appellee  in  the  district 
court;  and  the  finding  shows  that  the  pay- 
ment of  the  sum  of  $14,133.12  was  ''on 
account  of  any  moneys  which  might  ulti- 
mately be  determined  as  due  from  said 
company  for  its  tax  for  said  year,"  and  that 
the  sum  of  $5,661.44  was  paid  on  the  at- 
tempted compromise  which  was  subsequent- 
ly held  to  be  invalid.  We  do  nit  find  any- 
thing in  these  payments  which,  upon  princi- 
ples of  estoppel,  or  as  an  affirmation  ei 
the  validity  of  the  assessment,  would  pre- 
vent the  appellee  from  contending  against 
the  l^;ality  of  the  action  here  in  question. 
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Tn  the  decision  as  made  in  the  supreme 
court  it  was  not  found  necessary  to  rule 
upon  the  attempted  defenses  based  upon  the 
g  arbitrary  character  of  the  assessment,  nor 
*  the  fact  that  it  was  in  excess  of  the  cash 
value  of  the  property.  The  conclusion 
which  we  have  reached  renders  it  unneces- 
sary for  us  to  pass  upon  the  findings  in 
this  respect,  which,  notwithstanding  the  de- 
cision in  the  court  below,  are  placed  in  the 
special  findings  upon  which  the  case  is  sent 
here. 

Nor  de  we  need  to  pass  upon  the  alleged 
violation  of  the  equality  protection  of  the 
Constitution  in  the  finding  that  other  pat- 
ented mining  claims  in  Cochise  county  at 
the  time  of  the  assessment  in  1901  were 
assessed  as  a  rule  at  the  uniform  rate  of 
$5  per  acre.  Nor  need  we  consider  the 
ground  upon  which  the  supreme  court  of 
Arizona  seems  to  have  acted  in  part,  that 
the  assessment  rolls  and  tax  book  varied 
from  the  complaint  in  the  description  of 
the  property. 

It  follows  that  the  judgment  of  the  Su- 
preme Court  of  the  Territory  of  Arizona 
must  be  affirmed. 


(233  U.  8.  167) 

UNITED  STATES  UPON  THE  RELATION 
AND  FOR  THE  USE  AND  BENEFIT 
OF  TEXAS  PORTLAND  CEMENT  COM- 
PANY  et  al. 

V. 

D.  C.  McCORD  and  National  Surety  Com- 
pany of  New  York. 

Unit£o  States  (§  67*)— Action  on  Bond 
or  Public  Contbactob^Pbiematubitt. 

1.  An  action  upon  the  bond  of  a  publie 
contractor  by  persons  supplying  him  with 
labor  and  materials  is  prematurely  brought 
if  begun  within  six  months  from  the  comple- 
tion and  final  settlement  of  the  contract,  al- 
though it  appears  that  after  such  perform- 
ance and  settlement  the  United  States 
neither  had  nor  asserted  an^  claim,  de- 
mand, or  cause  of  action  against  the  con- 
tractor or  his  sureties,  since  such  right  of 
action  created  by  the  act  of  February  24, 
1906  (33  Stat,  at  L.  811,  chap.  778,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1071),  is  specifi- 
cally conditioned  upon  the  fact  that  no 
suit  shall  be  brought  by  the  United  States 
within  such  six  months*  period. 

[Bd.  Note.— For  other  cases,  see  United  States, 
Gent.  Dig.  f  60 ;    Dec,  Dig.  8  67.«] 

Unitbd  States  (§  67*)— Bonds  of  Con- 
tbactob— Prematubitt  of  Action— Cub- 
ing BT  Intervention. 

2.  Intervention  by  other  creditors  after 
the  expiration  of  the  six  months'  period 
could  not  cure  the  premature  bringing  of  the 
original  suit  on  the  bond  of  a  public  con- 
tractor by  persons  supplying  him  with  labor 
and  material,  which  right  of  action  under 
the  act  of  February  24,  1905,  amending  the 
act  of  August  13,  1894  (28  Stat,  at  L.  278, 


chap.  280,  U.  S.  Comp.  Stat.  1901,  p.  2523), 
creating  it,  is  specifically  conditioned  upon 
the  fact  that  no  suit  shall  be  brought  by  the 
United  States  within  six  months  from  the 
completion  and  final  settlement  of  the  con- 
tract. 

[Ed.  Notew— 9V>r  other  cases,  see  United  States. 
CenL  Dig.  |  60 ;   Deo.  Dig.  S  <^.*] 

United   States  (S  67*)— Bonds  of  Con- 

TBACTOB— PbBMATUBITY   OF  ACTION  — IN- 

tebvbntion  as  Obiqinal  Suit. 

3.  The  intervention  by  other  creditors  in 
a  suit  on  the  bond  of  a  public  contractor, 
brought  under  the  act  of  February  24,  1905, 
by  persons  supplying  him  with  labor  and 
material,  cannot  be  treated  as  an  original 
suit  so  as  to  cure  the  prematurity  of  the 
original  bill  where  no  service  was  made  or 
attempted  to  be  had  upon  the  intervention, 
as  required  by  the  statute  when  original  ac- 
tions are  begun  by  creditors. 

[Bid.  Note.— For  other  caees,  see  United  States, 
Cent.  Dig.  f  60 ;    Dec.  Dig.  f  67.*] 

United   States   (S  67*)— Bond   of   Con- 

TBACTOBr-PRElfATUBmr  OF  ACTION— CUB- 
ING BT  Amendment. 

4.  The  premature  bringing  of  a  suit  upon 
the  bond  of  a  public  contractor  within  six 
months  after  the  completion  and  final  set- 
tlement of  the  contract  by  persons  furnish- 
ing him  with  labor  and  materials  is  not 
cured  by  filing  an  amended  bill  more  than 
one  year  after  such  completion  and  final 
settlement,  since,  under  the  act  of  February 
24,  1905,  this  right  of  action  created  by  such 
statute  must  not  only  be  brought  after  the 
six  months  named,  but  within  a  year  after 
such  final  settlement. 

[Ed.  Note.~For  other  easee,  see  United  States. 
Gent  Dig.  I  60 ;   Dec  Dig.  t  «7.*] 

[No.  234.] 

Argued  March  6,  1914.     Decided  April  8, 

1914. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit,  presenting  the  questions 
whether  an  action  on  the  bond  of  a  public 
contractor  by  persons  furnishing  him  with 
labor  and  materials  can  be  brought  within 
six  months  from  the  completion  and  final 
settlement  of  the  contract,  and  whether,  if 
such  action  was  prematurely  brought,  was 
the  right  of  action  saved  by  intervention  or 
amendment.  Both  questions  answered  in 
the  negative. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Francis  Marion  Ethcridge  and 
Joseph  Manson  McCormick  for  the  Texas 
Portland  Cement  Company. 

Messrs.  Charles  W.  Starling  and  W.  F. 
Robertson  for  McCord  et  al. 
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Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

This  case  is  here  upon  a  certificate  from 
the  United  States  circuit  court  of  appeals 
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for  the  fifth  circuit.  The  pertinent  facts 
certified  are: 

The  United  States,  upon  the  relation  and 
for  the  use  and  benefit  of  the  Texas  Port- 
land Cement  Company  and  others,  brought 
suit  in  the  United  States  circuit  court  for 
the  northern  district  of  Texas,  on  January 
3,  1910,  against  D.  C.  McCord,  as  the  prin- 
cipal, and  the  National  Surety  Company 
of  New  York,  as  surety,  on  a  certain  bond 
dated  March  19,  1906,  given  in  conformity 
to  the  act  of  February  24,  1905  (33  Stat, 
at  Ia  811,  chap.  778,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1071),  for  the  performance  by  Mc- 
Cord of  a  contract  for  the  erection  of  cer- 
tain public  works  for  which  they  had  fur- 
nished labor  and  material.  The  petition 
was  filed  after  the  completion  of  the  con- 
tract and  final  settlement  between  the  con- 
tractor and  the  United  States,  and  it  was 
alleged  that  the  United  States  had  no  claim 
or  cause  of  action  against  the  defendants, 
and  would  not  bring  suit  within  six  months 
from  the  completion  and  settlement  of  the 
contract,  nor  at  any  other  time.  An  ap- 
propriate order  for  service  and  publication 
was  had.  Many  creditors  intervened  in  thc: 
ease,  among  others  W.  Illingsworth,  who,  on 
May  25,  1910  (more  than  six  and  less  than 
twelve  months  after  final  completion  and 
«ettlement),  filed  an  intervention  in  accord^ 
ance  with  the  act,  which  constituted  a  com- 
plete bill,  purporting  to  be  also  for  the 
benefit  of  the  plaintiffs  in  the*original  suit 
and  others  intervening  in  the  cause,  and  in 
which  he  prayed,  if  the  recovery  on  the 
bond  should  be  inadequate  to  pay  all  claims 
in  full,  for  a  pro  rata  judgment. 

Subsequently,  on  January  9,  1911,  the 
original  plaintiffs  filed  an  amended  original 
petition,  elaborating  the  allegations  of  their 
original  petition,  and  averring  among  other 
things  that  the  government  had  no  claim 
tgainst  the  defendants,  and  therefore  had 
not,  within  six  months  from  the  completion 
and  settlement  of  the  contract,  brought  suit 
against  them,  and  did  not  have  the  legal 
right  to  maintain  such  suit,  except  upon 
the  relation  of  a  creditor.  Illingsworth 
dismissed  his  intervention  on  February  2, 
1911,  and  thereafter  the  court  ordered  that 
his  petition  and  petition  in  intervention  be 
dismissed. 

The  allegations  of  the  petition  were  sus- 
tained by  proof,  and  a  plea  in  abatement 
filed  by  the  Surety  Company  was  heard 
upon  an  agreement  and  statement  in  open 
eourt  to  the  effect  that  the  contract  was 
completed  on  October  12,  1909,  and  settle- 
ment was  made  on  November  11,  1909,  and 
that  the  government  thereafter  neither  had 
nor  asserted  any  claim,  demand,  or  cause 
of  action  against  the  defendants  on  the  con- 
tract or  bond.    The  circuit  court  thereupon 


dismissed  the  suit,  and  the  case  was  taken 
to  the  circuit  court  of  appeals  upon  error. 

The  questions  certified  are: 

"First.  Under  the  provisions  of  the  act 
of  August  13,  1894  (28  Stat,  at  L.  278, 
chap.  280,  U.  S.  Comp.  Stat.  1901,  p.  2523), 
as  amended  by  the  act  of  February  24,  1005 
(33  Stat,  at  L.  811,  chap.  778,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1071),  may  persons 
who  furnish  material  and  perform  labor 
in  the  construction  of  governmental  works 
bring  suit  on  the  bond  of  the  contractor  in 
the  Federal  court  in  the  name  of  the  United 
States,  for  their  use  and  benefit,  within 
six  months  from  the  completion  of  the  works 
and  final  settlement  of  the  contract,  where 
it  appears  of  record  and  was  agreed  by  the 
parties  in  open  court,  that  after  perform- 
ance  and  settlement  of  the  contract,  the^ 
United  States  neither  had  nor  asserted  any  J 
*claims,  demands,  or  cause  of  action  either* 
against  the  contractor  or  the  sureties  on 
his  bond!  • 

"Second.  If  the  original  bill  wao  prema- 
turely filed,  was  a  right  of  action  saved  to 
the  parties  so  filing  the  same,  by  the  inter- 
vention of  Illingsworth,  which  was  filed 
after  the  six  months,  but  before  the  expira- 
tion of  the  twelve  months'  period,  and  the 
amended  bill,  filed  more  than  one  year  after 
the  completion  and  settlement  of  the  con- 
tract between  the  government  and  the  con- 
tractor?" 

The  differences  in  the  act  of  February  24, 
1905,  and  the  former  statute  of  August  13, 
1894  (28  Stat,  at  L.  278,  chap.  280,  U.  S. 
Comp.  Stat.  1901,  p.  2523),  were  pointed 
out  by  this  court  in  the  case  of  Mankin  y. 
United  States,  215  U.  S.  533,  54  L.  ed.  316, 
30  Sup.  Ct.  Rep.  174,  and  need  not  be  re- 
peated here.    The  act  of  1905t  provides  that 

tThat  hereafter  any  person  or  persons  en- 
tering into  a  formal  contract  with  tho 
United  States  for  the  construction  of  any 
public  building,  or  the  prosecution  anJi 
completion  of  any  public  work,  or  for  re- 
pairs upon  any  public  building  or  publie 
work,  shall  be  required,  before  commencing 
such  work,  to  execute  the  usual  penal  bond, 
with  good  and  sufficient  sureties,  with  the 
additional  obligation  that  such  contractor  or 
contractors  shall  promptly  make  payments 
to  all  persons  supplying  iiim  or  them  with 
labor  and  materials  in  the  prosecution  of 
the  work  provided  for  in  such  contract; 
and  any  person,  company,  or  corporation 
who  has  furnished  labor  or  materials  used 
in  the  construction  or  repair  of  any  publie 
building  or  public  work,  and  payment  for 
which  has  not  been  made,  shall  have  the 
right  to  intervene  and  be  made  a  party  to 
any  action  instituted  by  the  United  States 
on  the  bond  of  the  contractor,  and  to  have 
their  rights  and  claims  adjudicated  in  such 
action  and  judgment  rendered  thereon,  sub- 
ject, however,  to  the  priority  of  the  claim 
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*  the  persona  named  as  beneficiaries  under 
the  bond  may  intervene  and  have  their 
rights  adjudicated  in  an  action  instituted 
by  the  United  States  in  which  priority  of 
claim  is  to  be  given  to  the  United  States 
for  any  judgment  recovered  in  the  case.  It 
is  also  provided  that,  "if  no  suit  should 
be  brought  by  the  United  States  within  six 

^months  from  the  completion  and  final  set- 
9tlement  of  said  contract/'  then  the  persons 

•  supplying  labor,  etc.,  upon  taking  certain 
steps  to  get  a  certified  copy  of  the  bond, 
"are  hereby  authorized  to  bring  suit  in  the 
name  of  the  United  States,"  etc.,  provided 
that  suits  by  creditors  of  the  contractor 
"shall  not  be  commenced  until  after  the  com- 
plete performance  of  said  contract  and  final 
settlement  thereof,  and  shall  be  commenced 
within  one  year  after  the  performance  and 
final  settlement  of  said  contract,  and  not 
later."  And  it  is  further  provided  "that 
where  suit  is  so  instituted  by  a  creditor  or 
by  creditors,  only  one  action  shall  be 
brought,  and  any  creditor  may  file  his  claim 
in  such  action  and  be  made  party  thereto 
within  one  year  from  the  completion  of  the 
work  under  said  contract,  and  not  later." 
It  is  further  provided  that  in  all  suits  in- 
stituted under  the  act  such  personal  notice 
of  the  pendency  of  the  suit  shall  be  given 
as  the  court  may  order,  informing  known 
creditors  of  their  right  to  intervene,  and 


newspaper  publication,  to  serve  as  notice 
of  pendency  of  the  suit  to  other  creditors, 
shall  also  be  made. 

By  this  statute  a  right  of  action  upon 
the  bond  is  created  in  favor  of  certain 
creditors  of  the  contractor.  The  cause  of 
action  did  not  exist  before,  and  is  the  crea- 
ture of  the  statute.  The  act  does  not  place 
a  limitation  upon  a  cause  of  action  there- 
tofore existing,  but  creates  a  new  one  upon 
the  terms  named  in  the  statute.  The  right 
of  action  given  to  creditors  is  specifically 
conditioned  upon  the  fact  that  no  suit  shall 
be  brought  by  the  United  States  within  the 
six  months  named,  for  it  is  only  in  that 
event  that  the  creditors  shall  have  a  right 
of  action  and  may  bring  a  suit  in  the  man- 
ner provided.  The  statute  thus  creates  a 
new  liability  and  gives  a  special  remedy  for 
it,  and  upon  well-settled  principles  the  limi- 
tations upon  such  liability  become  a  part  of 
the  right  conferred,  and  compliance  with 
them  is  made  essential  to  the  assertion  and 
benefit  of  the  liability  itself.  Pollard  ▼. 
Bailey,  20  Wall.  620,  626,  627,  22  L.  ed. 
376,  378;  Fourth  Nat.  Bank  ▼.  Francklyn, 
120  U.  S.  747,  766,  30  L.  ed.  826,  829,  7 
Sup.  Ct.  Rep.  757;  Globe  Newspaper  Go.  t. 
Walker,  210  U.  S.  356,  62  L.  ed.  1096,  28 
Sup.  Ct.  Rep.  726;  United  States  use  of 
Gibson  Lumber  Co.  v.  Boomer,  106  C.  C.  A« 


and  judgment  of  the  United  States.  If  the 
full  amount  of  the  liability  of  the  surety 
on  said  bond  is  insufficient  to  pay  the  full 
amount  of  said  claims  and  demands,  then, 
after  paying  the  full  amount  due  the  Unit- 
ed States,  the  remainder  shall  be  distributed 
pro  rata  among  said  interveners.  If  no  suit 
should  be  brought  by  the  United  States 
within  six  months  from  the  completion  and 
final  settlement  of  said  contract,  then  the 
person  or  persons  supplying  the  contractor 
with  labor  and  materials  shall,  upon  aip- 
plication  therefor,  and  furnishing  affidavit 
to  the  Department  under  the  direction  of 
which  said  work  has  been  prosecuted  that 
labor  or  materials  for  the  prosecution  of 
such  work  has  been  supplied  by  him  or 
them,  and  payment  for  which  has  not  been 
made,  be  furnished  with  a  certified  copy 
of  said  contract  and  bond,  upon  which  ne 
or  they  shall  have  a  right  of  action  and 
shall  be,  and  are  hereby,  authorized  to  bring 
suit  in  the  name  of  the  United  States  in 
the  circuit  court  of  the  United  States  in  the 
district  in  which  said  contract  was  to  be 
performed  and  executed,  irrespective  of  the 
amount  in  controversy  in  such  suit,  and  not 
elsewhere,  for  his  or  their  use  and  benefit, 
against  said  contractor  and  his  sureties,  and 
to  prosecute  the  same  to  final  judgment  and 
execution:  Provided,  That  where  suit  is 
instituted  by  any  of  such  creditors  on  the 
bond  of  the  contractor  it  shall  not  be  com- 
menced until  after  the  complete  performanee 
of  said  contract  and  final  settlement  there- 


of, and  shall  be  commenced  within  one  year 
after  the  performance  and  final  settlement 
of  said  contract,  and  not  later:  And  pro- 
vided further,  That  where  suit  is  so  institut- 
ed by  a  creditor  or  by  creditors,  only  one 
action  shall  be  brought,  and  any  creditor 
may  file  his  claim  in  such  action  and  be 
made  party  thereto  within  one  year  from 
the  completion  of  the  work  under  said  con- 
tract, and  not  later.  If  the  recovery  on  the 
bond  should  be  inadequate  to  pay  the 
amounts  found  due  to  all  of  said  creditors, 
judgment  shall  be  given  to  each  creditor 
pro  rata  of  the  amount  of  the  recovery.  The 
surety  on  said  bond  may  pay  into  court,  for 
distribution  among  said  claimants  and  cred- 
itors, the  full  amount  of  the  sureties'  lia- 
bility, to  wit,  the  penalty  named  in  the 
bond,  less  any  amount  wliich  said  surety 
may  have  had  to  pay  to  the  United  States 
by  reason  of  the  execution  of  said  bond, 
and  upon  so  doing  the  surety  will  be  re- 
lieved from  further  liability:  Provided 
further.  That  in  all  suits  instituted  under 
the  provision  of  this  act  such  personal  no- 
tice of  the  pendency  of  such  suits,  inform- 
ing them  of  their  right  to  intervene  as  the 
court  may  order,  shall  be  given  to  all  known 
creditors,  and  in  addition  thereto  notice  of 
publication  in  some  newspaper  of  general 
circulation,  published  in  the  state  or  town 
where  the  contract  is  being  performed,  for 
at  least  three  successive  weeks,  the  last 
publication  to  be  at  least  three  months  ba- 
fore  the  time  limited  therefor. 


*164,  183*Fed.  726  (circuit  court  of  appeals 
for  the  eighth  circuit). 

The  purpose  of  Congress  to  give  the 
United  States  the  exclusive  right  to  bring 
suit  within  six  months  is  stated  in  terms 
too  plain  to  be  mistaken  or  to  require  con- 
struction, because  of  any  possible  uncer- 
tainty in  their  meaning.  When  this  is  so 
it  becomes  unnecessary  to  inquire  into  the 
reasons  which  induced  the  legislation.  It 
may  be  that  Congress  wished  to  give  the 
government  six  months  in  which  to  test  the 
work  and  fully  ascertain  its  character  and 
whether  it  fulfilled  the  contract  or  not. 
Whatever  the  motive,  the  language  used 
clearly  expresses  the  legislative  intention 
and  admits  of  no  doubt  as  to  its  meaning. 
This  being  so,  it  is  only  the  province  of  the 
courts  to  enforce  the  statute  in  accordance 
with  its  terms.  Lake  County  v.  Rollins, 
130  U.  S.  662,  670,  32  L.  ed.  1060,  1003,  9 
Sup.  Ct.  Rep.  651;  United  States  v.  Lex- 
ington Mill  &  Elevator  Co.  232  U.  S.  390, 
409,  58  L.  ed.  — .  34  Sup.  Ct.  Rep.  337. 

We  think,  therefore,  that  the  action  was 
prematurely  brought.  In  view  of  the  facts 
stated  in  the  certificate.  This  view  of  the 
statute  was  also  taken  in  a  well-considered 
opinion  in  the  circuit  court  of  appeals  for 
the  third  circuit.  Stitzer  t.  United  States, 
105  C.  C.  A.  51,  182  Fed.  513. 

As  to  the  intervention  of  Illingsworth,  in 
which,  it  is  claimed,  other  creditors'  claims 
were  incorporated:  without  passing  upon 
the  effect  of  the  dismissal  of  Illingsworth's 
intervention,  we  fail  to  see  that  this  mends 
the  matter.  The  right  to  intervene  is  given 
in  the  statute  when  the  action  is  brought  by 
the  United  States,  and  the  creditors  may 
have  their  ri<^hts  adjudicated  in  such  ac- 
tion. And  in  the  case  of  an  action  begun 
by  a  creditor  in  accordance  with  the  stat- 
ute, the  right  to  file  a  claim  is  given  to 
creditors.  These  rights  to  intervene  and  to 
file  a  claim,  conferred  by  the  statute,  pre- 
suppose an  action  duly  brought  under  its 
terms.  In  this  case  the  cause  of  action 
had  not  accrued  to  the  creditors  who  under- 
^took  to  bring  the  suit  originally.  The  in- 
Jtervention  could  not  cure  this  vice  in  the 
•  original  suit.  Nor  do  we  think  that  the 
intervention  could  be  treated  as  an  original 
suit.  No  service  was  made  or  attempted 
to  be  had  upon  it,  as  required  by  the  stat- 
ute when  original  actions  are  begun  by 
creditors.  As  we  read  the  certificate,  the 
intervention  was  what  it  purported  to  be, — 
an  appearance  in  the  original  suit,  already 
brought,  and  in  our  view  must  abide  the 
fate  of  that  puit. 

As  to  the  f^ect  of  the  filing  of  the  amend- 
ment by  the  original  plaintilTs  on  January 
9,  1911,  it  is  elementary  that  an  amend- 
ment dates  back  to  the  filing  of  the  peti- 
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tion,  and  is  to  supply  defects  in  the  cause 
of  action  then  existing,  or  at  most  to  bring 
into  the  suit  grounds  of  action  which  ex- 
isted at  the  beginning  of  the  case.  In  this 
case  there  was  no  cause  of  action  to  amend. 
Nor  was  the  amendment  of  January  9,  1911, 
the  introduction  of  a  new  cause  of  action 
existing  at  the  beginning  of  the  suit.  See 
in  this  connection,  American  Bonding  k  T. 
Co.  T.  Gibson  County,  76  C.  C.  A.  156,  145 
Fed.  871,  7  Ann.  Cas.  522  (circuit  court  of 
appeals  for  the  sixth  circuit,  opinion  by 
Mr.  Justice  Lurton).  If  this  amended  peti- 
tion can  be  regarded  as  an  intervention  in 
a  pending  suit,  and  it  is  contended  that  it 
may  be,  it  was  too  late,  as  it  was  filed  more 
than  a  year  after  the  final  settlement  under 
the  contract  to  which  time  such  rights  of 
action  are  limited  by  the  statute.  Eber- 
hart  V.  United  States,  123  C.  C.  A.  180,  204 
Fed.  884.  The  same  objection  would  lie  if 
the  amended  petition  could  be  regarded  as 
the  bringing  of  an  original  suit.  See  Baker 
Contract  Co.  v.  United  States,  122  C.  C.  A, 
560.  204  Fed.   390. 

It  follows   that  both  questions  certified 
must  be  answered  in  the  negative. 


(28S  U.  8.  166) 

ARCHIBALD  HOLLERBACH  and  Samuel 
L.  May,  Partners,  Doing  Business  aa  Hol- 
ler bach  A;  May,  Appts., 

V. 

UNITED  STATES. 

CoNTBACTs  (f  156*)— United  States  (f  70*) 
—Contracts  fob  Pub  lag  Wobk— Rbpbe- 
8entati0n  of  existing  c0ndition& 
The  damage  incurred  by  persons  contract- 
ing to  repair  a  dam  for  the  United  States 
because  the  existing  dam  was  not  backed 
with  broken  stone,  sawdust,  and  sediment, 
as  positively  stated  in  the  specifications, 
may  be  recovered  from  the  government  not- 
withstanding the  cautionary  provisions  of 
other  paragraphs  of  the  specincations  that 
the  quantities  given  are  approximate  only, 
that  no  claim  shall  be  made  against  the 
United  States  on  account  of  any  excess  o? 
deficiency,  absolute  or  relative  in  the  same, 
and  that  bidders  or  their  authorized  agents 
are  expected  to  visit  the  site,  ascertain  the 
nature  of  the  work,  and  make  their  own  esti- 
mates. 

[B4.  Note.— For  other  caseB.  see  Contracts* 
Cent.  Dig.  I  737  ;  Dec.  Dig.  }  156 ;•  United  SUtas* 
Cent  Dig.  f  63;    Dec.  Dig.  f  70.*] 

[No.  250.] 

Argued  and  submitted  March  9,  1014.    De- 
cided April  6,  1914. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  in  part  the 
petition  in  a  suit  for  damages  alleged  to> 
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be  due  under  a  contract  for  a  public  work. 
Reversed. 

See  same  case  below,  47  Ct  CI.  236. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williani  B.  Kin^,  George  A. 
King,  and  William  E.  Harvey  for  appel- 
lant. 

Assistant  Attorney  General  Thompson 
(•for  appellee. 

*  Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  to  recover  upon  a 
contract  between  the  appellants,  doing  busi- 
ness as  HoUerbach  &  May,  and  the  United 
States,  for  the  repair  of  Dam  No.  1,  Green 
river,  Kentucky.  In  the  aspect  in  which  it 
is  now  presented  the  question  involved  con- 
cerns the  right  of  the  claimants  to  recover 
because  of  certain  damages  alleged  to  have 
been  suffered  by  them  which  would  not  have 
accrued  had  the  dam  been  backed  with 
broken  stone,  sawdust,  and  sediment,  as 
was  stated  in  paragraph  33  of  the  specifica- 
tions attached  to  the  contract. 

The  determination  of  this  controversy  re- 
quires reference  to  certain  parts  of  the  con- 
tract and  the  findings  of  the  court  of  claims. 
The  specifications  provide,  among  other 
things : 

"20.  It  is  understood  and  agreed  that  the 
quantities  given  are  approximate  only,  and 
that  no  claim  shall  be  made  against  the 
United  States  on  account  of  any  excess  or 
deficiency*  absolute  or  relative,  in  the  same. 
Bidders,  or  their  authorized  agents,  are 
expected  to  examine  the  maps  and  drawings 
in  this  office,  which  are  open  to  their  in- 
spection, to  visit  the  locality  of  the  work, 
and  to  make  their  own  estimates  of  the 
facilities  and  difficulties  attending  the  execu- 
tion of  the  proposed  contract,  including  local 
conditions,  uncertainty  of  weather,  and  all 
other  contingencies. 

"33.  Work  to  be  done.  .  .  .  The  pres- 
ent dam,  a  wooden  crib  structure,  is  528 
feet  long  between  abutments  and  about  52 
feet  wide  at  its  base.  The  expected  depth  of 
concrete  work  is  shown  on  the  blue  prints, 
but  it  may  be  made  greater  as  the  condi- 
tion of  the  old  timber  may  render  it  neces- 
sary. The  work  shall  be  carried  out  in  sec- 
tions, generally  from  60  to  100  feet  long, 
and  no  more  of  the  old  work  shall  be  torn 
Sout  than  can  be  rebuilt  in  a  few  days  in 

•  case  of  necessity.  All  the  exterior  surfaces 
of  the  concrete  shall  be  faced  with  the  facing 
described  in  paragraph  59,  which  shall  be 
placed  before  the  concrete  below  has  set, 
and  shall  be  smoothly  finished  off.  The  dam 
is  now  backed  for  about  50  feet  with  broken 
stone,  sawdust,  and  sc^diment  to  a  height  of 
within  2  or  3  feet  of  the  crest,  and  it  is 


expected  that  a  cofferdam  can  be  constructed, 
with  this  stone,  after  which  it  can  be  backed 
with  sawdust  or  other  material.  The  exca- 
vation behind  the  dam  will  be  required  to 
go  to  the  bottom,  and  it  is  thought  that  a 
slope  of  1  horizontal  to  1.2  vertical  will 
give  ample  room. 

"60.  Blue  prints.  Blue  print  drawings 
showing  the  method  of  construction  may  be 
seen  at  this  office;  they  shall  form  a  part 
of  these  specifications  and  shall  not  be  de- 
parted from  except  as  may  be  found  neces- 
sary by  the  condition  of  the  old  timber  en- 
countered. 

"70.  Investigation.  It  is  expected  that 
each  bidder  will  visit  the  site  of  this  work, 
the  office  of  the  lock  master,  and  the  office 
of  the  local  engineer,  and  ascertain  the  na- 
ture of  the  work,  the  general  eharacter  of 
the  river  as  to  floods  and  low  water,  and 
obtain  the  information  necessary  to  enable 
him  to  make  an  intelligent  proposal." 

The  court  of  claims  found  as  a  matter  of 
fact,  among  other  things: 

"As  the  contractors  proceeded  with  the 
work  of  removing  the  material  behind  the 
dam  it  was  found  that  said  dam  was  not 
backed  with  broken  stone,  sawdust,  and 
sediment,  as  stated  in  paragraph  33  of  the 
specifications,  but  that  said  backing  was 
composed  of  a  soft,  slushy  sediment  from 
a  height  of  about  2  feet  from  the  crest  to  an 
average  depth  of  7  feet,  and  below  that  to 
the  bottom  of  the  required  excavation  said 
dam  was  backed  by  cribwork  of  an  average 
height  of  4.3  feet,  consisting  of  sound  logs^^ 
filled  with  stones."  « 

*The  court  of  claims  refused  to  enter  judg-* 
ment  for  the  damages  suffered  by  reason  of 
the  difference  in  the  backing  of  the  dam  as 
found  by  the  court,  but  estimated  the  dam- 
ages for  the  matters  in  dispute  in  that  re- 
spect to  aggregate  $6,549.23  (47  Ct.  01. 
236). 

In  the  course  of  its  opinion  the  court  be- 
low said  that  if  paragraph  33  stood  alone 
it  would  be  a  warranty  of  the  material  back- 
ing the  dam.  "It  was,"  said  the  court,  "a 
positive  and  material  representation  as  to 
a  condition  presumably  within  the  knowl- 
edge of  the  government,  and  upon  which,  in 
the  absence  of  any  other  provision  or  warn- 
ing, the  plaintiffs  had  a  right  to  rely."  But 
the  court  held  that  the  cautionary  provi- 
sions of  paragraph  20  and  70  required  the 
claimants  to  inform  themselves  of  the  con- 
dition of  the  backing  of  the  dam,  and  that 
when  those  paragraphs  were  read  with  para- 
graph 33  the  statements  and  representations 
of  the  last-named  paragraph  could  not  be 
regarded  as  a  warranty  upon  which  the 
'  claimants   had  the  right  to  rely,  and  the 
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eoort  reacli«d  tint  eondusion  upon  the  au- 
thoritjr  oi  eertam  eases  of  its  own  and 
Simpson  y.  United  SUtes,  172  U.  8.  372, 
43  L.  ed.  482,  19  Sup.  Gt,  Bep.  212. 

In  Simpson  y.  United  States,  supra,  suit 
was  brought  upon  a  contract  for  the  con- 
struction of  a  dry  dock  at  the  Brooklyn 
Navy  Yard.  It  was  discovered  that  the 
foundations  upon  which  tbe  dry  dock  rested 
contained  quicksands  which  were  unknown^ 
and  which  were  not  shown  In  the  drawings 
and  plans  inspected  by  the  contractors  be- 
fore the  making  of  the  contract,  and  upon 
the  strength  of  which  the  contractors  had 
made  their  bid.  This  court  held  that  tbe 
written  contract  merged  all  previous  nego- 
tiations and  must  be  presumed  in  law  to  ex- 
press the  final  understanding  of  the  parties. 
Of  the  contract  itself  the  court  said  thai  it 
was  clear  that  there  was  nothing  in  its 
terms  which  supported,  even  by  remote  im- 
plication,  the  premise  upon  which  the  claim- 
H  ants  rested  their  right  of  recovery;  that  the 
r  contract  contained  no  statement  or*agree- 
ment  or  even  intimation  of  a  warranty,  ex- 
press or  implied,  concerning  the  character 
of  the  underlying  soil  at  the  place  where  the 
dock  was  to  be  built;  that  the  only  word 
in  the  contract  which  supported  the  con- 
tention of  warranty  was  that  the  dock  was 
to  be  built  in  the  navy  yard  upon  a  site 
which  was  ''available,"  and  that  the  word 
"available"  did  not  warrant  against  the 
quicksands  which  were  found,  and  it  cer- 
tainly did  appear  that  the  site  was  avail- 
able, for  the  dock  was  constructed  upon  it. 
It  is  therefore  apparent  that  this  case  is 
entirely  different  from  the  one  now  under 
consideration,  in  the  contents  of  the  con- 
tract and  specifications  made  part  thereof, 
and  that  in  the  Simpson  Case  the  claimants 
relied  upon  previous  negotiations  and  in- 
formation as  to  the  site  for  the  dock,  de- 
veloped in  the  plans  showing  the  result  of 
an  examination  made  by  government  officers 
upon  a  portion  of  the  yard,  and  did  not 
depend,  as  here,  upon  the  terms  of  the  con- 
tract. 

In  this  case  the  claimants  rely  upon  the 
contract,  read  in  the  light  of  the  findings  of 
the  court  of  claims.  Turning  to  paragraphs 
20  and  70,  the  court  of  claims  justified  its 
conclusion  in  that  part  of  paragraph  20 
which  provides  that  "quantities  g^ven  are 
approximate  only,  and  that  no  claim  shall 
be  made  against  the  United  States  on  ac- 
count of  any  excess  or  deficiency,  absolute 
or  relative,  in  the  same.  Bidders,  or  their 
authorized  agents,  are  expected  ...  to 
visit  the  locality  of  the  work,  and  to  make 
their  own  estimates,"  etc.;  and  in  that  part 
of  paragraph  70  which  reads,  "it  is  expected 
that  each  bidder  will  visit  the  site  of  this 
work,    •    •    •    and  ascertain  the  nature  of 


the  work,"  etc.  The  tarm  "quantities,"  as 
used  in  paragraph  20,  may  doubtless  refer 
to  estira&tes  of  the  amount  of  different 
kinds  oi  work  which  arc  specified  in  the 
contract.  We  do  not  see  how  it  could  con- 
trol the  statement  of  paragraph  33,  definite- 
iy  made,  as  to  the  character  of  the  material^ 
back  of  the  dam.  Pertinent  parts  of  the^ 
paragraphs* referred  to  would  seem  to  be* 
those  which  required  bidders  or  their  au- 
thorized agents  to  investigate  for  them- 
selves and  to  visit  the  local  i^  of  the  work 
to  ascertain  its  nature  and  make  their  own 
estimates  thereof.  The  specifications  at- 
tached to  the  contract  set  forth  the  work 
to  be  performed  in  great  detail,  as  to  its 
nature  and  eharacter,  and  many  particulars 
as  to  manner  and  extent  of  the  work  to  be 
done,  the  removal  of  old  timber  and  ma- 
terial, etc.,  the  genera]  eharacter  of  the 
river  as  to  floods  and  low  water,  etc.,  and 
the  difficulties  attending  the  execution  of 
the  coiltract,  and  as  to  all  these  things  the 
bidder  was  required  by  paragraphs  20  and 
70  to  make  examination  for  himself  and  at 
his  own  peril. 

In  paragraph  33  the  government  sets  forth 
with  particularity  a  description  of  the  old 
dam,  its  length  and  width,  and  it  was  there 
added:  "The  dam  is  now  backed  for  about 
50  feet  with  broken  stone,  sawdust,  and  sedi- 
ment to  a  height  within  2  or  3  feet  of  the 
crest,"  etc.  The  specifications  provided  that 
the  excavations  behind  the  dam  must  be  to 
the  bottom.  In  the  light  of  this  specifica- 
tion, turn  to  the  finding  of  fact,  and  we 
learn  that  the  claimants,  as  they  proceeded 
with  the  work,  found  that  the  dam  "was 
not  backed  with  broken  stone,  sawdust,  and 
sediment,  as  stated  in  paragraph  33  of  the 
specifications,"  and  below  7  feet  from  the 
top  to  the  bottom  there  was  a  backing  of 
cribbing  of  an  average  height  of  4.3  feet  of 
sound  logs  filled  with  stone.  Obviously, 
this  made  it  much  more  expensive  to  do  the 
work  than  if  the  representation  inserted  by 
the  government  in  the  specifications  of  its 
own  preparation  had  been  true,  and  only 
the  character  of  material  had  been  found 
which  the  specification  unequivocally  as- 
serted was  there. 

A  government  contract  should  be  inter- 
preted as  are  contracts  between  individuals, 
with  a  view  to  ascertaining  the  intention  of 
the   parties   and   to   give   it   effect   accord- ^^ 
ingly,  if  that  can  be  done  consistently  with^ 
the  terms*of  the  instrument.    In  paragraph* 
33   the  specifications  spoke  with  certainty 
as  to   a  part  of  the  conditions  to  be  en- 
countered   by    fhe    claimants.     True,    the 
claimants  might  have  penetrated  the  7  feet 
of   soft    slushy    sediment    by   means   which 
would   have   discovered   the   log  crib   work 
filled  with  stones .  which  was  concealed  be- 
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low,  but  the  tpecifteatlona  Msured  them  of 
the  character  of  the  material,-*^  matter 
concerning  which  the  government  might  be 
presumed  to  apeak  with  knowledge  and  au- 
thority. We  think  this  positive  statement 
«f  the  specifications  must  be  taken  as  true 
and  binding  upon  the  government,  and  that 
upon  it,  rather  than  upon  the  claimants, 
must  fall  the  loss  resulting  from  such  mis- 
taken representations.  We  think  it  would 
be  going  quite  too  far  to  interpret  the  gen- 
eral language  of  the  other  paragraphs  as 
requiring  independent  investigation  of  facts 
which  the  specifications  furnished  bj  the 
government  as  a  basis  of  the  contract  left 
in  no  doubt.  If  the  government  wished  to 
leave  the  matter  open  to  the  independent 
Investigation  of  the  claimants,  it  might 
easilj  have  omitted  the  specification  as  to 
the  character  of  the  filling  back  of  the  dam. 
In  its  positive  assertion  of  the  nature  of 
this  much  of  the  work  it  made  a  representa- 
tion upon  which  the  claimants  had  a  right 
to  rely  without  an  investigation  to  prove  its 
falsity.  See  United  States  v.  Utah,  N.  &  C. 
Stage  Co.  199  U.  S.  414,  424,  60  L.  ed.  252, 
S5ff,  26  Sup.  Ct.  Rep.  69. 

It  follows  that  the  judgment  of  the  Court 
of  Claims  must  be  reversed  and  the  case 
remanded  to  that  court  with  directions  to 
enter  judgment  for  the  claimants  for  the 
damages  incurred  because  of  the  difi'erent 
eharacter  of  material  found  behind  the  dam 
than  that  described  in  the  specifications. 

Reversed. 
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C.  E.  ROBINSON. 

GouBTB  (S  394*)— Ebbob  to  State  Coubt^ 
Fedebal  Question  —  Defense  Set  Up 
Undeb  Federal  Statute. 

1.  A  decree  of  a  state  court  denying  to 
the  defendant  the  benefit  of  a  Federal  stat- 
ute compliance  with  which  was  set  up  in 
the  answer  and  supported  bv  testimony  tend- 
ing to  show  the  truth  of  the  allegations 
thereof  is  an  adverse  ruling  on  the  Federal 
right  which,  under  the  Judicial  Code,  §  237 
(36  Stat,  at  L.  1156,  chap.  231,  U.  S.  Comp. 

Stat.  Supp.  1911,  p.  227),  warrants  bring- 
ing the  case  up  to  the  Federal  Supreme 
Court  by  writ  oi  error. 

[E2d.  Note.-^For  other  cases,  see  Courts,  Cent 
Dig.  II  1049-1077 ;    Dec.  Dig.  |  394.*] 

COHMEBCE  (§  8*)— EXCLUSIVENESS  OF  FeD- 

ebal  Regulation— Cabbieb's  Liability. 

2.  The  exclusive  rule  on  the  subject  of 
the  liability  of  a  railway  earner  under  con- 
tracts for  interstate  shipment  is  furnished 
1>y  the  Carmack  amendment  of  June  29, 
1906  (34  Slat,  at  L.  684,  chap.  3591,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1238),  §  7,  to 


the  interstate  eommoroe  aet  of  February  4, 
1887  (24  Stat,  at  L.  379,  chap.  104,  IJ.  S. 
Comp.  Stat.  1901,  p.  3154),  §  20,  under 
which  a  carrier  receiving  property  for  inter* 
state  transportation  is  made  liable  for  any 
loss,  damage,  or  injury  to  such  property 
caused  by  it  or  any  connecting  carrier  im 
which  the  property  may  be  delivered. 

[Ed.   Note^— For  other  eases,  aoe  Commerce, 
Cent.  Dig.  f  S;   Deo.  Dig.  I  8.*] 

CaBBIEBS   (I  85*)— LlMITIIVO   LlABILITT  TO 

Agbeed   VALUE  —  Published  Tarifi»— 

Special  Conteact. 

3.  A  special  contract  for  an  interstata 
railway  snipment  without  limitation  of  the 
carrier's  liability  to  an  agreed  value  can 
have  no  binding  force  where  the  carrier's 
published  tariffs  on  file  with  the  Interstate 
Commerce  Commission  graduate  the  rates 
according  to  declared  value  and  limit  the 
carrier's  liability  accordingly,  since  the 
shipper  as  well  as  the  earner  is  bound  to 
take  notice  of  the  filed  tariff  rates,  and  so 
long  as  they  remain  operative  they  are  con- 
clusive as  to  the  rignta  of  the  parties  in 
the  abeenca  of  facts  or  circumstances  show- 
ing an  attempt  at  rebating  or  false  billing. 

[Ed.  Note.— For  other  caBes,  see  Carriers,  Cent. 
Dig.  I  94;    Dec.  Dig.  f  35.*] 

[No.  450.] 

Argued  February  26,  1914.    Decided  April 

e,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Lincoln  County,  in  that  state, 
against  a  carrier  for  the  entire  damage  to 
an  interstate  shipment,  contrary  to  the  car- 
rier's published  rates  on  file  with  the  Inter- 
state Commerce  Commission.  Reversed  and 
remanded  for  further  proceedings. 

See  same  cose  below,  36  Okla.  435,  129 
Pac.  20. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  T.  Bledsoe,  J.  R.  Cottingham, 
and  George  M.  Green  for  plaintiff  in  error. 

Messrs.  John  B.  Daish,  H.  H.  Smith, 
and  J.  W.  Seller  for  defendant  in  error,    e 

Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

The  defendant  in  error,  plaintiff  below, 
and  herein  so  designated,  brought  suit  in 
the  district  court  of  Lincoln  county,  Okla- 
homa, to  recover  for  damages  to  a  race 
horse,  the  property  of  the  plaintiff,  which  h 
was  shipped  with^other  race  horses  from* 
Kansas  City,  Missouri,  to  Lawrence,  Kan- 
sas. Upon  verdict  in  favor  of  the  plaintiff, 
judgment  waa  entered  accordingly,  which 
was  affirmed  by  the  supreme  court  of  Okla- 
homa (36  Okla.  435,  129  Pac.  20). 

The  plaintiff  alleged  that  the  contract  of 
consignment  was  a  verbal  one,  made  by  call- 
ing up  the  agent  of  the  railway  company  at 


*For  other  cases  see  same  topic  ft  |  nombbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Kansas  City  by  telephone  on  the  day  the 
shipmrnt  was  made,  advising  him  that  the 
plaintiff  bad  race  horses  which  he  desired 
to  ship  to  Lawrence  in  time  for  the  races 
next  day;  that  he  was  informed  by  the 
agent  that  sucli  shipment  could  be  made, 
and  that  if  the  horses  could  be  loaded  be- 
tween 4  and  6  o'clock  of  that  afternoon  they 
would  be  carried  by  the  fast  freight  known 
as  the  "Red  Ball,"  making  no  stops  for  lo* 
cal  freight^  and  reaching  Lawrence  about 
12  o'clock  that  night;  that  it  was  agreed 
between  them  that  the  shipment  should  be 
made  by  that  train;  that  the  plaintiff  was 
instructed  where  to  bring  the  horses,  and 
informed  that  a  car  would  be  placed  to  re- 
ceive them;  and  that  the  horses  were  taken 
to  the  place  designated  by  the  agent,  loaded 
into  a  car  between  5  and  0  o'clock  in  the 
afternoon,  the  car  being  closed  and  labeled 
"Red  Ball/'  meaning  that  it  should  go  with 
the  "Red  Ball"  train  on  that  evening.  The 
ear  was  not  taken  out  that  nighty  and  there 
was  testimony  tending  to  show  that  it  was 
switched  about  in  the  yard  and  on  the  next 
morning  was  started  with  local  freight  to 
Lawrence,  arriving  there  about  2  o'clock 
next  day,  too  late  for  the  races.  And  there 
was  evidence  that  the  horse  of  the  plaintiff 
had  been  badly  injured  through  the  negli- 
gence of  the  defendant. 

By  an  amended  answer  the  railway  com- 
pany set  up  the  fact  that  the  shipment  was 
in  interstate  commerce,  and  the  filing  and 
approval  by  the  Interstate  Commerce  Com* 
mission  of  certain  tariff  rates  duly  posted, 
as  required  by  the  act,  wherein  it  was  pro- 
0^  vided: 

^  **{A)  Rates  named  in  §  2  apply  on  ship- 
«  ments  *of  ordinary  live  stock,  where  con- 
tracts are  executed  by  shippers  on  blanks 
furnished  by  these  companies,  and  are  based 
on  the  declared  valuation  by  the  shipper  at 
time  contract  is  signed,  not  to  exceed  the 
following: 

"Each  horse  or  pony  (gelding,  mare,  stal- 
lion), mule  or  jack,  $100.  Each  ox,  bull,  or 
steer,  $50.  Each  cow,  $30.  Each  calf,  $10. 
Each  hog,  $10.     Each  sheep  or  goat,  $3. 

"(6)  Where  the  declared  value  exceeds 
the  above,  an  addition  of  26  per  cent  will 
be  added  to  the  rate  for  each  100  per  cent 
or  fractional  part  thereof  of  additional  de- 
clared valuation  per  head.  Animahi  exceed- 
ing in  value  800  per  head  will  be  taken  only 
by  special  arrangement. 

"(C)  Table  of  rates  named  will  be 
charged  on  shipments  of  live  stock  made 
with  limitation  of  company's  liability  at 
common  law,  and  under  this  status  ship- 
pers will  have  the  choice  of  executing  or 
jkccepting  contracts  for  shipments  of  live 
atock  with  or  without  limitation  of  liability 
And  rates  accordingly;" 


and  alleged  that  the  shipper  obtained  the 
benefit  of  the  reduced  rate  applicable  to  the 
value  fixed  in  the  written  contract  govern- 
ing the  shipment  of  horses;  that  the  ship- 
ment was  made  under  the  tariffs  so  filed 
with  the  Interstate  Commerce  Conunission, 
and  that  the  rates  and  liability  of  the  com- 
pany were  governed  by  the  act  of  Congress. 
The  plaintiff  contended  that  the  complete 
contract  was  made  in  the  oral  arrangement 
without  reference  to  or  mention  of  any  par- 
ticular rate  or  the  value  of  the  stock  other 
than  that  it  was  a  race  horse.  Taking  the 
most  favorable  view  of  the  testimony  for 
the  plaintiff,  it  tended  to  show  that  after 
the  car  had  started  from  the  place  of  load- 
ing, an  agent  of  the  company  presented  to 
the  plaintiff  a  printed  contract  made  in  con- 
formity to  the  schedules  filed  with  the  In- 
terstate Commerce  Commission,  but  ^ith-^ 
out  calling  his  attention  to  its  provisions,  h 
without*infonning  him  of  its  contents,  and* 
without  procuring  his  assent  to  the  terms 
therein  stated,  although  he  admitted  exe- 
cuting the  contract. 

The  trial  court  charged  the  jury  over  the 
exception  of  the  railway  company  that  if 
they  found  that  at  the  time  of  the  ship- 
ment the  contract  was  entered  into  by  the 
plaintiff  and  the  defendant,  and  that  the 
plaintiff  represented  to  the  defendant  that 
the  horse  did  not  exceed  $100  in  value, 
and  that  the  defendant  relied  upon  the  rep- 
resentation, and  gave  a  rate  less  than  the 
regular  one  for  that  class  of  shipment,  and 
was  misled  by  such  misrepresentation,  and 
induced  to  fix  a  lower  rate  than  the  regu- 
lar one,  and  if  they  found  the  defendant 
guilty  of  negligence,  they  were  limited  in 
their  findings  to  the  sum  of  $100;  but 
tliat  if  they  found  that  the  representation 
was  not  made  by  the  plaintiff,  but  was  arbi- 
trarily inserted  by  defendant,  or  printed 
in  its  contract  when  signed,  then  the  plain- 
tiff was  not  bound  by  the  limitation,  and 
they  should  find  his  actual  damages.  The 
jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $1,500. 

Upon  writ  of  error  to  the  supreme  court 
of  Oklahoma  that  court  affirmed  the  judg- 
ment rendered  in  the  district  court  and 
held: 

** Where  a  shipment  of  live  stock  is  made 
under  a  verbal  contract,  and  where  every 
move  made,  every  step  taken  toward  a  ship- 
ment, up  to  and  including  a  complete  con- 
signment and  surrender  of  control  by  the 
shipper,  the  starting  in  transit  of  the  ship- 
ment, and  the  assumption  of  liability  for 
negligence  by  the  carrier,  is  all  under  and 
pursuant  to  such  parol  agreement,  and  after 
this  a  printed  shipping  contract  is  presented 
to  the  shipper  to  sign,  he  has  the  right  to 
assume  that  it  embodies  the  terms  of  the 
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T«rbftl  agreement^  and  the  carrier  will  not 
be  permitted  to  escape  liabilitiea  accruing 
to  the  ahipper  under  the  verbal  agreement 
hj  reason  of  certain  proviaiona  in  the  writ- 
S  tea  contract  at  variance  with  the  parol  con- 

•  tract,* unless  the  shipper's  attention  has 
been  called  to  such  provisions  and  fair  op- 
portunity given  him  to  assent  to  same." 

It  is  thus  seen  that  the  defenda.nt  spe- 
cially set  up  a  defense  under  the  interstate 
commerce  act,  a  Federal  statute,  which,  if 
denied  to  him,  was  an  adverse  ruling  of 
Federal  right  which  would  warrant  the 
bringing  ot  the  case  to  this  court  from  the 
-  highest  court  of  a  state  under  former  §  709 
of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  SUt  1901,  p.  576),  now  §  237 
of  the  Judicial  Code  [36  Stat,  at  L.  1156, 
chap.  231,  U.  S.  Comp.  Stat.  Supp.  1011,  p. 
227].  It  is  apparent  from  the  foregoing 
statement  that  the  Federal  question  now 
presented  involves  the  ruling  of  Hhe  state 
court  denying  to  the  carrier  the  beneAt  of 
the  interstate  commerce  act,  a  compliance 
with  which  was  set  up  in  the  amended  an< 
swer  and  supported  by  testimony  tending 
to  show  the  truth  of  the  allegations  there- 
of. 

That  the  effect  of  the  Carmack  amend- 
ment to  the  Hepburn  act  (|  7,  act  of  June 
29,  1906,  34  Stat,  at  L.  584,  chap.  3591, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1288)  was 
to  give  to  the  Federal  jurisdiction  control 
over  interstate  commerce,  and  to  make  su* 
preme  the  Federal  legislation  regulating  lia- 
bility for  property  transported  by  common 
carriers  in  interstate  commerce,  has  been 
so  recently  and  repeatedly  decided  in  this 
court  as  to  require  now  little  more  than  a 
reference  to  some  of  the  cases.  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S.  639,  67 
L.  ed.  683,  33  Sup.  Ct.  Rep.  391 ;  Missouri, 
K.  &  T.  R.  Co.  V.  Harriman,  227  U.  S.  667, 
57  L.  ed.  690,  33  Sup.  Ct  Rep.  397;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Cramer,  232  U. 
S.  490,  58  L.  ed.  — ,  84  Sup.  Ct.  Rep.  383 ; 
Great  Northern  R.  Co.  v.  O'Connor,  232  U. 
S.  508,  58  L.  ed.  — ,  34  Sup.  Ct  Rep.  380. 
We  regard  these  cases  as  settling  the  proposi- 
tion that  the  shipper  as  well  as  the  carrier 
is  bound  to  take  notice  of  the  filed  tariff 
rates,  and  that  so  long  as  they  remain  oper- 
ative they  are  conclusive  as  to  the  rights 
of  the  parties,  in  the  absence  of  facts  or 
circumstances  showing  an  attempt  at  re- 
bating or  false  billing.  Great  Northern  K. 
^  Co.  V.  O'Connor,  supra.  To  give  to  the  oral 
S  agreement  upon  which  the  suit  was  brought, 

*  the  prevailing  ^effect  allowed  in  this  case  by 
the  charge  in  the  trial  court,  affirmed  by  the 
judgment  of  the  supreme  court  of  the  state, 
would  be  to  allow  a  special  contract  to  have 
binding  force  and  effect  though  made  in  vio- 
lation of  the  filed  schedules  which  were  to 
be  equally  observed  by  the  shipper  and  car- 


rier. If  oral  agreements  of  this  character 
can  be  sustained,  then  the  door  is  open  to 
all  manner  of  special  contracts,  departing 
from  the  schedules  and  rates  filed  with  the 
Conunission.  Kansas  City  Southern  R.  Co. 
V.  Carl,  227  U.  S.  652,  57  L.  ed.  688,  S3 
Sup.  Ct.  Rep.  391.  To  maintain  the  su- 
premacy of  such  oral  agreements  would  de- 
feat the  primary  purposes  of  the  interstate 
commerce  act»  so  often  affirmed  in  the  deci- 
sions of  this  court,  which  are  to  require 
equal  treatment  of  all  shippers  and  the 
charging  of  but  one  rate  to  all,  and  that 
the  one  filed  as  required  by  the  act 

The  supreme  court  of  the  state  in  this 
case  affirmed  the  instruction  of  the  trial 
court  upon  which  the  case  was  given  to  the 
jury,  and  held  that  the  oral  contract  was 
binding  unless  it  was  affirmatively  shown 
that  the  written  agreement,  based  upon  the 
filed  schedules,  was  brought  to  the  knowl- 
edge of  the  shipper,  and  its  terms  assented 
to  by  him.  This  ruling  ignored  the  terms 
of  shipment  set  forth  in  the  schedules  and 
permitted  recovery  upon  the  contract  made 
in  violation  thereof  in  a  case  where  there 
was  no  proof  that  there  was  an  attempt 
to  violate  the  published  rates  by  a  fraudu- 
lent agreement  showing  rebating  or  false 
billing  of  the  property,  and  no  circum- 
stances which  would  take  the  case  out  of 
the  rulings  heretofore  made  by  this  court 
as  to  the  binding  effect  ol  such  filed  sched- 
ules and  the  duty  of  the  shipper  to  take 
notice  of  the  terms  of  such  rates,  and  the 
obligation  to  be  bound  thereby,  in  the  ab- 
sence of  the  exceptional  circumstances  to 
which  we  have  referred. 

It  follows  that  the  ruling  of  the  state 
court,  affirmed  in  the  Supreme  Court,  de- 
prived the  plaintiff  in  error  of  rights  se- 
cured by  the  Federal  statute,  when  prop-ao 
erly  *  construed,    which    were    set   up    and* 
claimed  in  the  state  court. 

Judgment  reversed  and  case  remanded  for 
further  proceedings  not  inconsistent  with 
this   opinion. 

Mr.  Justice  Pitney  dissents. 


(238  U.  S.  1S2) 

ATCHISON,  TOPEKA,  k  SANTA  FE  RAIL- 
WAY  OOMPAl^,  Plff.  in  Err., 

V. 

H.  F.  MOORE,  C.  E.  Robinson,  and  S.  H. 

Smith. 

This  case  is  governed  by  the  decision  in 
Atchison,  T.  &  6.  F.  R.  Co.  v.  Robinson, 
ante,  p.  556. 

[No.  451.] 

Argued  February  26,  1914.     Decided  April 

6,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  ol  Oklahoma  to  review  a  judg- 
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■lent  which  aillrmed  a  judgment  of  the  DU-^ 
triet  Court  ol  Lincoln  County,  in  that  state, 
against  a  carrier  for  the  entire  damage  to 
an  interstate  shipment,  contrary  to  the  car- 
rier's published  rates  on  file  with  the  Inter- 
state Commerce  Commission.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  36  Okla.  i33,  120 
Pac  24. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  T.  Bledsoe,  J.  R.  Cottingham, 
and  George  M.  Green  for  plaintiff  in  error. 

Messrs.  John  B.  Daish,  H.  H.  Smith, 
and  J.  W.  Seller  for  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  brought  suit  in 
the  district  court  of  Lincoln  county,  Okla- 
homa,  against    the   plaintiff   in   error,   for 
^  damages,  alleging  that  they  were  the  owners 
V  of  a   certain    race   horse  which   had   been 
•  shipped  by* them  over  the  railroad  of  the 
plaintiff  in  error  from  Kansas  City,  Mis- 
souri, to  Lawrence,  Kansas,  and  which  had 
been  injured  in  transit.    There  was  a  ver- 
dict and  judgment  for  the  defendants  in 
error,  which  was  affirmed  by  the  supreme 
eourt  of  Oklahoma  (36  Okla.  433,  129  Pac 
24). 

I^  appears  that  the  horse,  for  the  injury 
to  which  this  suit  was  brought,  was  a  part 
of  the  shipment  under  which  the  horse  in 
the  previous  case  of  Atchison,  T.  &  S.  F. 
R.  Co.  T.  Robinson,  just  decided  [233  U.  S. 
173,  58  L.  ed.  — ,  34  Sup.  Ct  Bep.  056],  was 
carried  as  therein  stated,  and  that  the  facts 
relating  to  the  shipment  and  cause  of  injury 
set  forth  in  the  present  case  are  the  same 
as  those  in  the  Robinson  Case.  The  su- 
preme court  of  Oklahoma,  after  noticing  the 
fact  that,  except  as  to  the  value  of  the 
animals,  the  extent  of  their  injuries  and  the 
resulting  damages,  the  two  cases  were  iden- 
tical in  every  material  feature,  followed 
the  Robinson  Case. 

The  present  case,  therefore,  is  controlled 
by  the  decision  in  the  Robinson  Case,  and 
from  what  we  have  there  said  it  follows  that 
the  judgment  here  under  review  must  be 
reversed. 

Judgment  reversed  and  case  remanded  for 
further  proceedings  not  inconsistent  witii 
this  opinion. 

Mr.  Justice  Pitney  dissents. 


(233  XT.  8.  IM) 

ANNIB  MYERS,  Petitioner, 

V. 

PITTSBURGH  COAL  COMPANY. 
JuBY  (I  87*)— Trial  by  Jttby— Infrinob- 

MBNT    or    RiOUT— DlRECTI.NQ    JUDQMBMT 
NON    OBSTArtTE    VEREDICTO. 

1.  A  Federal  circuit  court  of  appeals  can- 


not^ eonsistently  with  the  right  to  trial  by 
jury  guaranteed  hj  the  Federal  Constitu- 
tion, reverse  the  judgment  below,  entered 
on  a  verdict  in  favor  of  plaintiff,  on  the 
ground  that,  upon  the  facts  shown,  such 
plaintiff  had  not  made  out  the  right  to  re- 
cover, without  directing  a  new  trial,  and 
without  sending  the  case  back  to  the  court 
below  for  that  purpose. 

[Ed.  Note.~For  other  cases,  ■••  Jury,  Cent. 
Dig.  f  220;    Deo.  Dig.  f  87.«] 

Appeal  ^nd  Ebbob  (|  1001*)— Review  of 
Vebdiot. 

2.  A  verdict  in  favor  of  plaintiff  in  an 
action  for  death  should  not  be  aet  aside  by 
an  appellate  court  for  the  lack  of  evidence 
to  support  it  unless  the  testimony  was  such 
that  no  recovery  could  be  had  upon  the 
facts  shown  in  any  view  which  can  properly 
be  taken  of  them. 

[Bd.  Note.— For  other  caaes,  see  Appeal  and  8r- 
ror,  Cent.  Dig.  H  3922.  3928-8934;   0«c  Dig.  f  lOQL*] 

Trial  (f  260*)— RsruaAi.  ov  Bbquisibo 

Instbuction. 

3.  The  refusal  to  give  a  requested  in* 
struction  that  a  coal  company's  electrical 
hauling  system  was  in  charge  of  a  mine 
foreman  for  whose  negligence  toward  an- 
other emploj^ee  the  eompany  would  not  be 
responsible  is  not  error  where  the  court 
submitted  to  the  jury  the  question  arising 
on  the  evidence  whether  the  coal  company 
had  intrusted  such  electrical  svstem  to  the 
mine  foreman  or  to  an  electrical  engineer 
not  accountable  to  such  mine  foreman,  dis- 
tinctly telling  them  that  if  the  mine  fore- 
man was  in  cliarge  in  this  respect  the  com- 
pany could  not  be  held  responsible,  but  that 
it  would  be  responsible  tor  the  negligent 
operation  of  the  electric  hauling  system  ii 
it  was  excluded  from  the  control  of  the 
mine  foreman. 

[Ed.  Note.— For  other  caseR,  see  Trial,  Gent 
Dig.  89  651-669;    Dec.  Dig.  8  260.*] 

Appeal  and  Error  (S  1067*)— Reversible 
Erkob— Refusal  of  Requested  Instbuo- 

TION. 

4.  Failure  to  give  an  instruction  re- 
quested by  the  defendant  is  not  reversible 
error,  where,  if  given,  such  instruction 
would  only  have  served  possibly  to  confuse 
the  jury  upon  a  point  immaterial  to  the 
plaintifiPs  recovery,  in  view  of  the  manner 
in  which  the  case  was  submitted  to  the  jury. 

[Efl.  Note.— For  otber  casw,  see  Appeal  and 
Error,  Cent  Dig.  f  4229 :    Dec.  Dig.  8  1067.*] 

Appeal  and  Error  (S  499*)  —  Hecobd — 

Failure  to  Instruct. 

6.  Failure  to  charge  as  to  the  assump- 
tion of  risk  in  an  action  for  death  cannot 
be  regarded  as  error  where  the  record  does 
not  show  that  the  court  was  requested  to 
make  any  charge  on  that  subject,  or  that 
any    exception    was    taken    to    the    oourt's 

failure  so  to  charge. 

[Ed.  Note.— For  other  eases,  see  Appeal  ana 
Error,  Cent.  Dig.  88  2296-»98 ;    Dec  Dig.  8  499.*] 

[No.  816.] 

Argued  February  27,  1914.     Decided  April 

0,  1914. 

ON   WRIT   of   Certiorari   to   the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  judgment  whicli 
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reversed  a  Jodsment  of  the  Dfttrict  Oonrt 
for  the  Western  DIstriet  of  Pennsylvania 
in  favor  of  plaintiff  in  an  action  for  death. 
Reversed,  and  judgment  of  District  Court 
afllrmed. 

See  same  case  below,  121  C.  C.  A.  427, 
203  Fed.  221. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  K.  Robinson,  Edward 
C.  Goodwin,  and  Frank  H.  Kennedy  for 
petitioner. 

Messrs.  Don  Rose  and  Charles  Marshall 
e^  Johnston  for  respondent. 

•  *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Annie  Myers  brought  an  action  in  the 
United  States  circuit  court  for  the  western 
district  of  Pennsylvania  to  recover  for  the 
death  of  her  husband,  John  Myers,  alleged 
to  have  been  caused  by  the  negligence  of 
the  defendant,  the  Pittsburgh  Coal  Com- 
pany. Under  the  law  of  Pennsylvania  she 
might  bring  this  action  for  the  benefit  of 
herself  and  minor  children.  A  verdict  was 
rendered  against  the  Coal  Company;  on 
writ  of  error  the  case  was  reversed  by  the 
circuit  eourt  of  appeals  for  the  third  circuit 
(121  C.  C.  A.  427,  203  Fed.  221),  and  it 
was  brought  here  on  writ  of  certiorari  to 
that  oourt. 

The  circuit  court  of  appeals  was  of  the 
opinion  that  upon  the  facts  shown  the  plain- 
tiff had  not  made  out  the  right  to  recover, 
and  the  judgment  was  reversed  without 
directing  a  new  trial,  and  without  sending 
the  case  back  to  the  district  court,  which 
had  succeeded  to  the  jurisdiction  of  the 
circuit  court,  for  that  purpose.  This  was. 
MTor  within  the  doctrine  of  Slocum  v.  New 
York  L.  Ins.  Co.  228  U.  8.  3G4,  57  L.  ed. 
870,  33  Sup.  Ct.  Rep.  523;  Pedersen  v. 
Delaware,  L.  k  W.  R.  Co.  229  U.  S.  146, 
163,  67  L.  ed.  1126,  1128,  33  Sup.  Ct.  Rep. 
648,  3  N.  C.  C.  A.  779.  It  is  further  con- 
tended that,  apart  from  the  question  just 
noticed,  the  circuit  court  ef  appeals  erred 
in  rBvening  the  judgment  of  the  district 
court,  as  It  did,  upon  the  ground  that  there 
was  not  sufficient  testimony  in  the  case  to 
show  that  the  deceased  came  to  his  death  by 
the  negligence  charged  in  the  petition.  To 
e  determine  this  question  involves  a  brief 
£  consideration  of  the  facts  in  the  case. 

*  *  John  Myers,  at  the  time  of  his  death,  was, 
and  for  several  months  had  been,  in  the 
employ  of  the  Coal  Company  as  "snapper" 
or  brakeman  in  underground  operations, 
taking  part  in  the  movement  of  cars  in  and 
about  the  mine.  It  appears  that  on  the 
morning  of  the  injury,  a  train  of  empty 
coal  cars,  some  thirty  or  forty  in  number, 
was  being  taken  down  the  main  entry  and 
then  further  down  a  aide  entry  into  the 


mine,  where  the  can  were  to  be  subsequent- 
ly distributed  in  the  work.  The  manner  of 
operation  was  that  empty  cars  were  hauled 
by  a  large  electric  motor  ear  down  the  main 
entry  to  a  side  entry  where  a  flying  switch 
was  made  by  which  the  motor  ear  continued 
in  the  main  entry  beyond  the  junction  of 
the  side  entry,  and  the  cars  ran  down  the 
side  entry  for  a  considerable  distance,  then, 
upon  signal  from  Myers,  whose  duty  it  waa 
to  ride  upon  the  rear  car  of  the  train,  by 
the  waving  of  his  cap,  which  contained  a 
lamp,  or  by  the  movement  of  his  head  with 
cap  on,  the  motor  car  followed  on  down  the 
entry,  the  purpose  being  to  overtake  the 
empty  cars  and  distribute  them  in  the  mine. 
Down  the  side  entry,  about  157  feet  from 
the  main  entry,  was  an  automatic  switch^ 
which  would  turn  the  current  into  the  trol- 
ley wire  and  permit  the  motor  car  to  pro- 
ceed farther  into  the  mine.  It  was  not 
working  properly,  and  the  motorman  alight- 
ed and  turned  the  switch  by  hand,  returned 
to  the  motor  car,  and  proceeded.  Up  to 
the  time  the  motor  car  reached  the  auto- 
matic switch  Myers  had  been  seen  signaling 
for  the  motor  car  to  come  on.  Some  dis- 
tance further  there  was  a  branch  of  the  trol- 
ley system  running  into  another  entry,  and 
the  trolley  wire  passed  over  the  tracks  in 
the  side  entry  at  a  distance  of  about  5  feety 
7i  inches  above  the  rail,  making  it  neces- 
sary for  one  of  ordinary  height  to  remain 
seated  in  the  car  or  to  stoc^  down.  The 
roof  of  the  entry  was  about  9  feet  above  the 
rail  at  this  point.  There  was  no  lifrbt  at^ 
this  switch,  nor  was  the  wire  guarded  in  a 
any^way.  It  also  appears  that  because  of* 
ineffective  carbons  the  headlight  on  tha 
motor  car  was  not  burning,  and  had  not 
been  burning  for  several  days;  that  requisi- 
tion had  been  made  upon  the  superintendent 
of  the  mine  for  new  carbons,  but  that  there 
were  none  at  the  mine.  The  motorman  tes- 
tified that  when  the  headlight  was  burning 
he  could  see  objects  on  the  track  clearly  at 
a  distance  of  23  or  30  yards,  and  that  he 
could  stop  his  car  in  about  13  feet.  Con- 
tinuing on  from  the  switch,  as  we  have  said^ 
the  motor  car  suddenly  ran  upon  something, 
was  stopped,  and  it  was  found  that  Myers 
had  been  run  over.  He  was  lying  in  the 
middle  of  the  track  with  his  head  toward 
the  motor  and  his  cap,  upright,  with  the 
light  still  burning,  was  Ivini:^  beside  the 
track.  Myers'  body  was  badly  torn  and 
mangled  before  the  motor  car  could  be 
stopped.  His  tongue  was  found  to  be  mov- 
ing, but  he  shortly  died  frem  his  injuries. 
It  waa  also  shown  that  Myers  was  a  man  of 
unusual  strength  and  vigor,  twenty*nine 
years  of  age,  and  to  all  appearances  in  full 
health  and  strength  shortly  before  the  in* 
jury. 
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The  trial  conrt  fiibmiited  the  ease  to  the 
Jury  to  determine  whether  the  defendaat 
had  failed  to  diaeharge  its  duty  of  vaing 
reaaonable  care  to  provide  a  proper  and 
safe  place  for  Myers  to  work;  that  if,  in 
failing  to  provide  adequate  lights  at  a  dan- 
gerous place,  and  permitting  the  motor  car 
to  be  operated  without  the  headlight,  and 
also  in  permitting  an  exposed  live  trolley 
wire  to  cross  the  main  track  at  insufficient 
elevation.  An  inspection  of  the  record 
satisfies  us  that  there  was  testimony  enough 
in  the  case  to  carry  these  questions  to  the 
jury  under  the  instructions  which  were 
given.  The  duty  of  the  master  to  use  rea- 
sonable diligence  to  provide  a  safe  place 
for  the  employees  to  work,  to  carry  on  the 
occupation  in  which  they  are  employed,  is 
too  well  settled  to  require  much  considera- 
tion now.  This  duty  is  a  continuing  one, 
eand  discharged  only  when  the  master  pro- 
•  vides  and  maintains  a  place  of  that* charac- 
ter. Baltimore  &  P.  R.  Co.  v.  Mackey,  167 
U.  S.  72,  87,  30  L.  cd,  624,  629.  15  Sup.  Ct. 
Rep.  491;  Union  P.  R.  Co.  v.  O'Brien,  161 
U.  8.  45],  40  L.  ed.  766,  16  Sup.  Ct.  Rep. 
618;  Choctaw,  O.  &  G.  R.  Co.  v.  McDade, 
191  U.  S.  64,  48  L.  ed.  06,  24  8up.  Ct.  Rep. 
24.  15  Am.  Neg.  Rep.  230:  Kreigh  v.  West- 
in;^house,  C.  K.  k  Co.  214  U.  S.  249,  255, 
63  L.  ed.  984,  087,  29  Sup.  Ct  Rep.  619. 
Under  the  case  made,  the  jury  might  well 
have  found  that  the  overhead  wire  was  hung 
too  low  for  the  safety  of  the  men ;  that  there 
was  want  of  adequate  light  at  this  place; 
and  that  it  was  negligence  to  run  the  motor 
car  into  such  a  place  without  the  light 
which  it  was  its  duty  to  provide.  Where 
workmen  are  engaged  in  such  minea  in  oc- 
cupations more  or  less  hazardous,  it  is  the 
duty  of  the  master  to  exercise  reasonable 
care  for  their  safety,  and  not  to  expose  them 
to  injury  by  use  of  dangerous  appliances 
or  unsafe  places  to  work,  when  the  exer- 
cise of  due  skill  and  care  will  make  the  ap- 
pliances and  places  reasonably  safe.  Choc- 
taw, O.  A  G.  R.  Co.  V.  McDade,  191  U.  S. 
66,  48  L.  ed.  99,  24  Sup.  Ct.  Rep.  24,  15 
Am.  Keg.  Rep.  230;  Krei^h  v.  Westing- 
house.  C.  K.  &  Co.  214  U.  S.  256,  53  L.  ed. 
988,  29  Sup.  Ct.  Rep.  619. 

The  opinion  of  the  circuit  court  of  ap- 
peals placed  the  reversal  largely  upon  tho 
wsnt  of  definite  proof  as  to  the  manner  in 
whirh  Myers  came  to  his  death, — whether 
by  contact  with  the  wire,  or,  if  so,  whether 
that  merely  disabled  him  or  he  was  only 
injnrcd  or  stunned  by  the  fall,  was  seized 
with  vertip^o  or  other  sudden  sickness  and 
fell  from  the  car  for  that  reason,  or  lost  hi? 
footing  by  some  unexpected  movement  of 
the  train,  or  voluntarily  got  off  the  car 
and  stumbled  and  fell  upon  the  track,  or 
became  bewildered  in  the  dark,  and  mis- 
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takanly  aupposed  himself  to  be  in  a  place 
of  safety.  The  court  held  that  all  these 
situations  were  more  or  less  probable,  and, 
in  the  absence  of  some  more  accurate  means 
of  ascertaining  the  true  condition  in  this 
regard,  no  recovery  could  be  had  for  the 
wrongful  causing  of  his  death,  and  that  an 
examination  of  the  testimony  brought  the 
court  to  the  conclusion  that  the  jury  should 
not  have  been  permitted  to  guess  as  to  the 
proximate  cause  of  death.  This  question,^ 
however,  was  submitted  to  the  jury  and^ 
found  against  the  defendant  in* the  trial* 
court.  Unless  the  testimony  was  such  that 
no  recovery  can  be  had  upon  the  facts  shown 
in  any  view  which  can  be  properly  taken  of 
them,  the  verdict  and  judgment  of  the  dis- 
trict court  must  be  affirmed. 

That  there  was  ample  testimony  to  carry 
the  question  of  negligence  to  the  jury  we 
have  already  said,  and  in  any  case  it  can- 
not be  said  as  a  matter  of  law  that  there 
was  no  evidence  tending  to  show  that  Myers 
came  to  his  death  by  the  negligence  of  de- 
fendant in  one  or  more  of  the  ways  charged 
in  the  petition.  Considering  the  testimony, 
as  it  must  be  considered  in  determining 
questions  of  this  character  in  appellate 
courts,  in  its  most  favorable  aspect  to  the 
plaintiff  below,  we  think  the  jury  might 
well  have  found,  in  view  of  the  place  at 
which  the  body  of  Myers  was  found  near  to 
the  wire,  with  his  cap  gone  from  his  head, 
that  he  came  in  contact  with  that  wire  and 
was  thrown  to  the  ground,  and  that  he  sur- 
vived from  contact  with  the  wire,  carrying 
the  voltage  which  it  did,  and  while  in  this 
situation  was  run  over  and  killed  by  the  ap- 
proaching motor  ear,  the  operator  being 
unable  to  see  his  body  upon  the  track  be- 
cause of  the  want  of  efficient  lijrht  in  the 
entry  or  in  the  motor  car.  We  think  reason- 
able men,  considering  the  testimony  ad- 
duced, might  well  have  come  to  this  conclu- 
sion, and  that  it  was  error  in  the  appellate 
court  to  set  aside  the  verdict  for  entire  ab- 
sence of  testimony  upon  this  subject.  In 
our  opinion,  the  trial  court  properly  left 
the  question  to  the  jury  upon  testimony 
which,  when  fairly  considered,  might  sus- 
tain the  verdict.  See  TTumes  v.  United 
States,  170  U.  S.  210,  42  L.  ed.  1011,  IS 
Sup.  Ct.  Rep.  602. 

As  to  the  contention  thnt  the  trial  court 
■rred  in  refusing  to  give  the  instruotion  re- 
'^uested  by  the  Coal  Company  to  the  effect 
that   the   equipment  and    operation   of   the 
electric  haulage  plant  and  all  persons  em- 
ployed in  the  mine  were  in  charge  and  sub- 
ject to  the  orders  and  direction  of  a  duly 
nualified  mine  foreman,  and   that,  if  dece-^ 
dent's  death  occurred  by  reason  of  neel 'pence,  * 
such  negligence*was  that  of  the  mine  fore-* 
man,  and  the  Coal  Company  could  not  be 
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iield  liable:  The  record  shows  that  there 
was  testimony  tending  to  show  that  the 
electrical  system  was  in  charge  of  the  elec- 
trician of  the  Coal  Company  employed  as 
-superintendent  of  electrical  equipment,  who 
iiad  charge  of  the  purchase,  installation, 
eare,  operation,  and  maintenance  of  the 
electrical  equipment  used  by  the  Company, 
and  who  was  not  subject  to  the  mine  fore- 
man. The  court  submitted  to  the  jury  the 
•question  whether  the  Coal  Company  had 
committed  to  the  mine  foreman  the  electric 
system  of  hauling  in  the  interior  of  the 
mine,  or  whether  such  system  was  in  charge 
^f  an  electrical  engineer  not  accountable  to 
•the  mine  foreman,  distinctly  telling  the  jury 
that  if  the  mine  foreman  was  in  charge  in 
this  respect,  the  company  would  not  be  re- 
sponsible, but  if  they  found  that  the  Coal 
^Company  had  excluded  from  the  control  of 
the  mine  foreman  the  electric  haulage  sys- 
tem, and  that  the  negligence  of  the  Coal 
Company  was  the  direct  and  proximate 
.cause  of  the  death  of  the  plaintifiTs  husband, 
there  must  be  a  recovery.  The  charge  in 
this  respect  was  as  favorable  as  the  com- 
tpany  was  entitled  to  have  given. 

As  to  the  objection  that  the  court  erred  in 
failing  to  give  the  instruction  requested  by 
the  defendant  concerning  the  operation  of 
the  automatic  switch,  to  the  effect  thai  if 
it  did  not  work  on  the  trip  on  which  the 
decedent  was  run  over,  and  even  if  it  was 
out  of  order,  those  conditions  would  not 
contribute  to  the  running  over  of  the  dece- 
dent by  the  motor  car  or  to  his  death,  it  is 
sufficient  to  say  that  the  court  in  its  charge 
to  the  jury  did  not  submit  a  question  of 
negligence  specifically  concerning  this  auto- 
matic switch  and  its  effect  if  out  of  repair, 
and  to  have  affirmed  this  point  by  giving  it 
to  the  jury  would  only  have  served  to  pos- 
sibly confuse  the  jury  upon  a  point  imma- 
terial to  the  plaintiff's  recovery,  in  view  of 
the  manner  in  which  the  case  was  given  in 
a  charge  to  the  jury. 

'.•  •  We  have  examined  the  charge  and  the  ex- 
ceptions thereto  and  requests  for  instruc- 
tions, and  are  of  opinion  that  the  trial 
court  fairly  submitted  the  questions  in- 
volved to  the  jury  in  a  charge  to  which 
there  was  no  substantial  ebjection. 

As  to  the  suggestion  that  the  deceased 
had  assumed  the  risk  of  the  want  of  proper 
appliances  and  the  defective  character  of 
the  light  at  the  place  in  which  he  worked 
and  was  injured,  we  do  not  find  that  the 
court  was  requested  to  make  any  charge 
upon  Aat  subject,  or  that  any  exception  was 
taken  to  the  court's  failure  to  charge  as  to 
assumption  of  risk.  In  that  state  of  the 
record,  the  appellate  eourt  was  not  called 
apon  to  consider  that  question.  Bee  Humes 
▼.  United  States,  supra.    The  circuit  court 


of  appeals  reversed  the  eas^  for  the  reason, 
which  we  have  stated,  that  there  was  as 
entire  failure  of  adequate  testimoxiy  to  show 
that  l^Iyers  came  to  his  death  by  the  negli- 
genoe  of  the  company  in  the  manner  charged. 
As  we  have  said,  we  think  that  was  an  er« 
roneous  conclusion. 

It  follows  that  the  judgment  of  the  Cir- 
cuit Court  of  Appeals  must  be  reversed,  and 
the  judgment  of  the  District  Court  affinnedi 
and  the  case  remanded  to  that  oourl» 


(238  U.  8.  70) 

H.  L.  HERBERT,  Plff.  in  Err., 

V. 

HENRY  BICKNELL,  WUlimm  Henry,  and 
William  Henry,  Secretary  ef  Benton  G. 
Mining  Company. 

CoxTBTS  (I  387*)— Ebbob  to  Tbbbitobial 
SiTFREMB  CouBT  —  Following  Dboision 
Below— Local  Pbacticb. 

1.  The  decision  of  the  territorial  supreme 
court  that  the  question  whether  the  evidence 
was  sufficient  to  support  a  default  judg- 
ment cannot  be  raised  by  s{>pearing  special- 
ly before  the  time  for  suine  out  a  writ  ol 
error  has  expired,  and  moving  specially  to 
quash  the  service  and  set  aside  the  judg- 
ment for  lack  of  valid  service,  would  be 
followed  by  the  Federal  Supreme  Court  on 
writ  of  error  even  if  it  seemed  less  obviously 
reasonable  than  it  does. 

[Ekl.  Note.— For  other  casee,  see  Courts,  Cent. 
Dig.  IS  1032-1037;    Dec.  Dl«.  |  887.*] 

Courts  (§  387^)--Eiirob  to  Terbitobial 
Supreme  Court  —  Following  Decision 
Below  —  Local  Practice  —  "Last  and 
Usual  Place  or  Abode.'* 

2.  The  Federal  Supreme  Court  will  not 
disturb  the  ruling  of  the  territorial  su- 
preme court  that  leaving  a  copy  of  a  sum- 
mons at  the  place  where  the  prineip*!  de- 
fendant in  a  garnisliment  suit  last  had 
■topped  satisfied  the  requirement  of  Hawaii 
Rev.  Laws,  §  2114,  that  it  be  left  at  his 
last  and  usual  place  of  abode. 

[Ed.  Note.—For  other  cases,  see  Courts,  Cent. 
Dig.  I  1032-1037;    Dec.  Dig.  I  387.* 

For  other  deflnitloni,  see  Words  end  Phrases, 
vol.  5,  p.  4008.] 

Constitutional  Law  (8  309*)— Due  Pro- 
cess OF  Law— Sebvzcb  of  Suhmons  in 
Gabnishment  Suit. 

3.  Ihe  principal  defendant  in  a  garnish- 
ment suit  in  a  territorial  eourt  having 
jurisdiction  over  smatl  debts  only  is  not 
deprived  of  his  property  without  doe 
process  of  law  because  judgment  was  taken 
by  default,  appropriating  property  within 
the  jurisdiction  to  the  payment  of  defend- 
ant's debti  with  no  other  service  of  prooeM 
upon  him  than  that  provided  for  in  Hawaii 
Rev.  Laws,  S  2114,  by  leaving  a  copy  of 
the  summons  at  his  last  and  usual  place  of 
abode,  where  he  had  actual  knowledge  of 
the  rait  before  the  time  for  suing  out  a 
writ  of  error  had  expired,  and  when  it  might 
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still  haTe  been  possible  to  set  sside  the 

Judgment  and  retry  the  case. 

[Ed.  Note.— For  other  eases,  lee  Constitutional 
Law,  Cent.  DUT*  H  929.  »0  ;    Dec.  Dig.  |  809.*] 

[No,  269.] 

Submitted  Mareh  12,  1914.    Decided  April 

6,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Honolulu,  refusing  to 
quash  the  serrice  of  process  on  the  prin- 
cipal defendant  in  a  garnishment  suit  and 
to  set  aside  the  default  judgment  for  lack 
of  sufficient  service.    Affirmed. 

See  same  case  below,  20  Haw.  132,  Ann. 
Cas.  1913A,  use. 

The  facto  are  stoted  in  the  opinion. 

Messrs.  Darid  li.  Withlngton,  William 
R.  Castle,  W.  A.  Greenwell,  and  Alfred  L. 
Castle  for  plaintiff  in  error. 

No  counsel  appeared  for  defendanto  in 
^  error. 

*  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  assumpsit  begun  on 
June  30,  1009,  in  the  district  court  of  Hono- 
lulu, by  garnishment  and  leaving  a  copy  of 
the  summons  at  a  place  which,  according 
to  the  return,  was  the  defendant's  last  and 
usual  place  of  abode,  he  being  absent  from 
the  territory.  The  defendant  did  not  ap- 
pear and  the  pUiintiff  got  judgment  against 
gthe  fund  on  July  2,  1909.     No  appeal  or 

*  writ  of  error  was^token,  but  on  December 
SI,  1909,  the  time  for  suing  out  a  writ  of 
error  not  having  expired,  the  defendant  ap- 
peared specially  and  moved  to  quash  the 
service  and  set  aside  the  judgment  on  the 
ground  that  the  record  showed  that  there 
was  not  sufficient  service  upon  him  to  com- 
ply with  the  14th  Amendment  and  the  laws 
of  Hawaii.  The  motion  was  accompanied 
by  an  affidavit  to  the  effect  that  the  defend- 
ant had  changed  his  domicil  to  Australia 
before  the  beginning  of  this  suit,  that  he 
had  returned  and  lived  for  a  month  in  Jan- 
uary and  February,  1909,  at  the  place 
where  the  summons  was  left,  and  then  had 
gone  back  to  Australia;  and  that  his  last 
and  usual  place  of  abode  (before  his  ehange 
of  domicil,  as  we  understand  it)  was  at 
Waikiki.  The  district  court  overruled  the 
motion  and  its  judgment  was  affirmed  by 
the  supreme  court. 

The  argument  for  the  plaintiff  in  error 
assumes  a  wider  range  than  is  open  upon 
this  motion.  The  supreme  court  says  that 
the  question  whether  the  evidence  was  suffi- 
cient to  support  the  judgment  cannot  b<^ 
in  this  way,  and  we  should  follow 


the  decision  even  if  it  seemed  less  obvious- 
ly reasonable   than    it   does.     Montoya  ▼• 

I  Gonsales,  232  U.  S.  875,  870,  58  L.  ed.  — , 
84  Sup.  Ct  Rep.  413.  Moreover,  the  only 
errors  assigned  here  are  in  holding  that  the 
serrice  prescribed  by  §  2114  of  the  Re- 
vised Laws  of  Hawaii,  as  construed  by  the 
court,  and  that  leaving  a  copy  of  the  sum- 
mons as  above  stated  after  garnishment  of 
a  debt  due  to  the  defendant,  were  sufficient 
to  meet  the  requirements  of  the  5th  Amend- 
ment (the  court  having  assumed  that  the 
defendant  referred  to  the  5th  when  he  men- 
tioned the  14th  in  his  motion  below). 

The  supreme  court  was  of  opinion  that, 
if  the  question  was  open,  leaving  a  copy  of 
the  summons  at  the  place  where  the  defend- 
ant last  had  stopped  was  leaving  it  at  his 
last  and  usual  place  of  abode  within  §  2114. 
On  that  point  we  see  no  sufficient  reason 
for  disturbing  the  judgment.  Phoenix  R. 
Co.  V.  Landis,  231  U.  S.  578,  579,  58  L.  ed. 
— ,  34  Sup.  Ct  Rep.  179.  Really  the  onlyjj 
matter  before  us  that  calls  Cor  a  word  is*the* 
decision  that  a  judgment  appropriating 
property  within  the  jurisdiction  to  payment 
of  the  owner's  debt,  which  would  be  good 
if  the  property  itself  were  tlie  defendant, 
is  not  made  bad  by  the  short  and  somewhat 
illusory  notice  to  the  owner.  Upon  this 
point  the  court  below  relied  upon  the  above 
§  2114  and  Pennoyer  r.  Neff,  95  U.  S.  714, 
727,  24  L.  ed.  566,  670:  "The  law  assumes 
that  property  is  always  in  the  possession 
of  its  owner,  in  person  or  by  agent;  and 
it  proceeds  upon  the  theory  that  its  seizure 
will  inform  him,  not  only  that  it  is  token 
into  the  custody  of  the  court,  but  that  he 
must  look  to  any  proceedings  authorized 
by  law  upon  such  seizure  for  its  condem- 
nation and  sale."  It  has  been  said  front 
of  old  that  seizure  is  notice  to  the  owner. 
Scott  V.  Shearman,  2  W.  Bl.  977,  979,  11 
Eng.  Rul.  Cas.  17;  Mankin  v.  Chandler,  2^ 
Brock.  126,  127,  Fed.  Can.  No.  9,030.  Seo 
Cooper  V.  Reynolds,  10  Wall.  308,  317,  lO* 
L.  ed.  931,  932. 

Summons  of  the  defendant's  debtor  by 
garnishment  is  given  like  effect  in  express 
terms  by  §  2114.  "Such  notice  [i.  s.,  serv- 
ice on  the  garnishee]  shall  be  sufficient  no- 
tice to  the  defendant  to  enable  the  plaintiff 
to  bring  his  action  to  trial  unless  the  de- 
fendant be  an  inhabitant  of  this  territory, 
or  has  sometime  resided  therein,  and  thea 
a  like  copy  shall  be  served  personally  upon, 
him,  or  left  at  his  last  and  usual  place  of 
abode."  This  stotute  was  in  force,  na 
doubt,  before  the  d(?bt  gamishecd  was  con- 
tracted, and  gave  the  defendant  notice  that 
he  must  be  ready  to  be  represented  in  order 
to  save  a  default  if  the  debt  was  attached. 
If    he    had    appeared,    nothing   shows    that 

'  proper  time  would  not  have  been  allowed  to. 
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produce  evidence  at  the  trial.    The  distriet 

court  ha^  jurindiction  over  small  debts  only. 
KfV.  Laws  of  Hawaii,  §  1662.  Its  proceed- 
ings naturally  are  somewhat  summary.  It 
appears  that  the  defendant  had  knowledge 
of  the  action  before  the  time  for  a  writ  of 
error  had  expired,  and  when  it  may  be  that 
it   still    would    have   been    possible    to   set 

^  aside  the  judgment  and  to  retry  the  case. 

«  He  did  not  adopt  the  course  that*  would 
have  opened  effective  ground  of  attack  even 
as  the  record  stood.  We  cannot  discover 
that  he  has  suffered  any  injustice — still  loss 
that  he  has  been  subjected  to  an  unconsti- 
tutional wrong. 
Judgment  affirmed. 


<283  U.  S.  76) 

KANSAS    CITY    SOUTHERN    RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

KAW  VALLEY  DRAINAGE  DISTRICT 
OF  WYANDOTTE  COUNTY,  KANSAS. 
(No.  313.) 


KANSAS    CITY    TERMINAL    RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

KAW  VALLEY  DRAINAGE  DISTRICT 
OF  WYANDOTTE  COUNTY,  KANSAS. 
(No.  314.) 

COUUEBCE  ({  48*)— EXCLUSIVENESS  OF  FED- 
ERAL PowEB— State  Police  Poweb. 

1.  The   police   power   of   a   state   cannot 

justify  a  direct  interference  with  interstate 

eoninierce. 

[Ed.    Note.— For    other   cases,    ae«    Commerce, 
Cent.  Dig.  SS  36-44,  46 ;    Dec  Dig.  |  48.*] 

Commerce  (§58*)— State  Intebfebbnce— 
Ordering  Removal  of  Interstate  Rail- 
way Bridge. 

2.  The  romovnl  of  the  existing  railway 
bridges  over  a  navigable  stream  which  fonn 
necessary  parts  of  lines  of  interstate  com- 
merce cannot  be  ordered  by  a  state  court 
even  in  the  avowed  expectation  that  such 
order  will  lead  to  the  desired  elevation  of 
the  bridges,  which  the  state  court  could 
not  order  directly  without  the  authority  of 
the  Secretary  of  War. 

[Ed.    Note.— For    other   cases,    see    Commerce. 
Cent.  Dig.  68  77-86.  100 ;    Dec.  Dig.  |  58.*] 

[Nos.  313,  314.] 

Argned  March   19  and  20,   1914.     Decided 

April  6,  1914. 

TWO  WRITS  of  Error  to  the  Supreme 
Court  of  the  State  of  Kansas  to  review 
the  issuance  of  peremptory  writs  of  man- 
damus requiring  the  removal  of  interstate 
railway  bridges  over  a  navigable  stream. 
Reversed. 

See  same  case  below,  87  Kan.  272,  123 
Pac.  991. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Siunnel  W.  Moove,  Samuel  W. 
Sawyer,  and  James  M.  Souby  for  plaintiffs 
in  error. 

Mr.  Thomas  A.  Pollock  for  defendant 

in  error. 

9 

Mt,  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

These  cases  arise  upon  petitions  for  man- 
damus filed  by  the  defendant  in  error,  tha 
Kaw  Valley  Drainage  Distriet.  The  alle- 
gations are  that  the  Kansas  river  flows 
through  the  district,  is  a  navigable  stream, 
and  in  1903  overflowed  its  banks,  flooded 
a  large  part  of  Kansas  City,  Kansas,  and 
caused  great  loss;  that  the  harbor  lines 
established  by  the  United  States  and  tha 
lines  for  a  levee  along  the  banks  estahUshed 
by  the  plaintiff  substantially  eoineide;  that 
the  defendants  respectively  own  bridges 
across  the  river,  which,  at  their  present 
elevation,  cause  it  to  overflow;  and  that 
the  plaintiff,  in  pursuance  of  the  power  gir- 
en  to  it  by  the  state,  has  ordered  the  de- 
fendants respectively  to  raise  these  bridges 
to  specified  heights  and  to  remove  the  old 
ones,  which  the  defendants  have  refused  to 
do.  On  these  petitions  alternative  writs  is- 
suefl,  and  thereupon  the  defendants  mads 
return,  each  making  a  general  denial  and 
setting  up  that  its  railway  tracks  across 
the  bridge  were  used  in  commerce  among 
the  states,  and  that  such  commerce  would 
be  cut  off  and  destroyed  by  enforcement  of 
the  order,  and  claiming  the  protection  of 
the  Constitution,  art.  1,  S  8  (cl.  3).  They 
each  alleged  also  that  to  raise  the  bridges 
would  require  a  raising  of  the  grades  of 
the  streets  for  the  approaches,  and  that  tha 
right  to  raii^e  them  depended  on  the  consent 
of  Kansas  City,  which  the  city  refused  ton 
give:  tliat  the  raising  would  cut  in  two«in-* 
terRecting  tracks  of  other  roads,  that  this 
could  not  be  done  without  the  consent  of 
such  roads,  which  they  also  refused;  that 
the  raising  would  do  permanent  damage  to 
private  property  abutting  on  the  streets 
that  would  have  to  be  raised,  and  that  the 
plaintiff  had  taken  no  steps  to  compensate 
the  owners;  that  the  damage  to  the  defend- 
ant would  exceed  large  sums  mentioned; 
and  that  the  plans  for  the  new  bridges  have 
not  been  approved  by  the  Secretary  of  War. 
Act  of  March  3,  1899,  chap.  425,  S  9>  30 
Stat,  at  L.  1151,  U.  S.  Comp.  Stat.  1901,  p. 
3540.  Each  defendant  relied  upon  the  14th 
Amendment.  The  Terminal  Company  also 
alleged  a  contract  with  the  drainage  dis- 
trict which  was  thought  to  preclude  its 
present  requirement,  and  to  be  protected 
by  the  Constitution,  article  1,  §  10.  Tha 
cases  were  heard  on  the  alternative  writs 
and  the  returns,  and  tha  supreme  court  of 
tha  state  iasued  peremptory  writs  requiring 
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the  defendants  to  elear  the  ehannel  to  apeei- 

fipd  heights.    87  Kan.  272,  123  Pac.  991. 

Motions  to  dismiss  were  presented  at  the 
last  term,  but  were  denied,  as  the  record 
shows  not  only  that  rights  under  the  Con- 
stitution and  laws  of  tho  United  States 
were  specially  set  up  and  claimed,  but  that 
the  questions  concerning  them  ars  not  of 
a  kind  to  be  dismissed. 

The  supreme  court  recognized  that  it 
could  not  order  the  bridges  to  be  raised  to 
the  required  height  without  the  authority 
of  the  Secretary  of  War.  Therefore  we 
may  lay  on  one  side  the  somewhat  surpris- 
ing answer  made  to  the  allegations  that  the 
consent  of  the  city  and  other  railroads  was 
necessary  and  was  refused, — ^the  suggestion, 
namely,  that  if  the  defendants  wanted  to 
do  it  they  would  find  some  way  of  reaching 
their  end.  See  Louisyille  k  N.  R.  Co.  y. 
Central  Stock  Yards  Co.  212  U.  S.  132,  144, 
63  L.  ed.  441,  446,  29  Sup.  Ct.  Rep.  246. 
It  was  not  suggested  that  the  railroads  had 
the  power  to  reach  the  result  by  eminent 
domain.  See  Atlantic  Coast  Line  R.  Co.  y. 
North  Carolina  Corp.  Commission,  200  U. 
8.  1,  27,  61  L.  ed.  933,  946,  27  Sup.  Ct.  Rep. 
g  686,  11  Ann.  Cas.  398.  We  lay  on  one  side 
«  also  yariou8*oyer-reflned  objections  to  the 
defendants'  pleadings  made  in  the  argument 
here,  saying  only  that  we  read  them  as  al- 
leging what  they  fairly  would  conyey  to 
mn  ordinarily  intelligent  lawyer  by  a  fairly 
€xact  use  of  English  speech.  Swift  k  Co.  y. 
United  States,  196  U.  S.  375,  396,  49  L.  ed. 
618,  623,  25  Sup.  Ct.  Rep.  276.  But  the 
oourt  went  on,  on  the  assumption  that  it 
would  lead  to  the  eleyation  of  the  bridges, 
and  seemingly  for  the  purpose  of  accom- 
plishing indirectly  what  it  admitted  that 
it  could  not  do  directly,  to  make  an  un- 
qualified absolute  order,  as  we  haya  said, 
ih&t  the  defendants  should  clear  the  channel 
of  all  obstructions  on  their  lines  up  to  the 
specified  heights, — in  other  words,  to  re- 
noye  the  bridges  as  they  stand. 

These  judgments  must  be  taken  as  they 
read  upon  their  face.  They  are  not  condi* 
-tional  orders  to  raise  the  bridge  if  the  do- 
fendants  can  obtain  the  consent  of  parties 
not  before  the  court,  and  of  one  authority, 
at  least,  not  subject  to  its  control.  They 
cannot  be  qualified  by  speculation  as  to 
what  is  likely  to  happen  in  fact.  They  are 
out-and-out  orders  to  remoye  bridges  that 
are  a  necessary  part  of  lines  of  commerce  by 
rail  among  the  states.  But  that  subject- 
«iatter  is  under  the  exclusiye  control  of 
■Congress,  and  is  not  one  that  it  has  left  to 
the  states  until  there  shall  be  further  ac- 
tion on  its  part.  The  freedom  from  inter- 
ference on  the  part  of  the  states  is  not  con- 
fined to  a  simple  prohibition  of  laws  im- 
|>airing  it^  but  extends  to  interference  by 


any  ultimate  organ.  It  was  held  that  un- 
der the  permissive  statute  authorizing  tele- 
graph companies  to  maintain  lines  on  the 
post  roads  of  the  United  States  a  state 
could  not  stop  the  operation  of  the  lines  by 
an  injunction  for  failure  to  pay  taxes. 
Western  U.  Teleg.  Co.  y.  Atty.  Gen.  126 
U.  S.  630,  31  L.  ed.  790,  8  Sup.  Ct.  Rep. 
961.  Williams  y.  Talladega,  226  U.  S.  404, 
415,  416,  57  L.  ed.  276,  279,  280,  33  Sup. 
Ct.  Rep.  116.  It  would  seem  that  the  same 
principle  applies  to  railroads  under  the  com- 
merce clause  of  the  Constitution,  especially 
if  taken  in  connection  with  the  somewhat  g 
similar  statute  now  Rey/Stat.  §  6258,  U.  S.« 
Comp.  Stat.  1901,  p.  3564.  And  so  it  is 
held.  Atlantic  Coast  Line  R.  Co.  y.  Whar- 
ton, 207  U.  S.  328,  334,  62  L.  ed.  230,  234, 
28  Sup.  Ct.  Rep.  121;  Mississippi  R.  Com- 
mission y.  Illinois  C.  R.  Co.  203  U.  S.  336, 
61  L.  ed.  209,  27  Sup.  Ct  Rep.  90. 

The  decisions  also  show  that  a  state  can- 
not ayoid  the  operation  of  this  rule  by  sim- 
ply inyoking  the  conyenient  apologetics  of 
the  police  power.  It  repeatedly  has  been 
said  or  implied  that  a  direct  interference 
with  commerce  among  the  states  could  not 
be  justified  in  this  way.  "The  state  can 
do  nothing  which  will  directly  burden  or 
impede  the  interstate  traffic  of  the  company, 
or  impair  the  usefulness  of  its  facilities  for 
such  traffic."  Illinois  C.  R.  Co.  y.  Illinois, 
163  U.  S.  142,  154,  41  L.  ed.  107,  111,  16 
Sup.  Ct.  Rep.  1096;  Austin  y.  Tennessee, 
179  U.  S.  343,  349,  46  L.  ed.  224,  228,  21 
Sup.  Ct.  Rep.  132;  Atlantic  Coast  Line  R. 
Co.  y.  Wharton,  207  U.  S.  328,  334,  02  L. 
ed.  230,  234,  28  Sup.  Ct.  Rep.  121.  To 
destroy  the  bridges  across  which  these  rail- 
road lines  necessarily  pass  is  at  least  as 
direct  an  interference  with  such  commerce 
as  to  prohibit  the  importation  of  cattle  or 
oleomargarin,  or  the  export  of  natural  gas. 
Hannibal  k  St.  J.  R.  Co.  y.  Husen,  95  U. 
S.  465,  24  L.  ed.  527;  Schollenberger  y. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  49, 
18  Sup.  Ct.  Rep.  767 ;  West  y.  Kansas  Nat- 
ural Qas  Co.  221  U.  S.  229,  262,  65  L.  ed. 
716,  729,  35  L.R.A.(N.S.)  1193,  31  Sup.  Ct. 
Rep.  564.  Furthermore,  in  the  present  case 
it  is  not  pretended  that  local  welfare  needs 
the  removal  of  the  defendants'  bridges  at 
the  expense  of  the  dominant  requirements 
of  commerce  with  other  states,  but  merely 
that  it  would  be  helped  by  raising  them. 
The  fact  that  the  court  cannot  order  them 
to  be  raised  does  not  justify  a  judgment 
that  they  be  destroyed  even  in  the  avowed 
expectation  that  what  it  wants  but  cannot 
command  is  all  that  will  come  to  pass. 

A  strong  argument  was  made  for  the 
plaintiffs  in  error  that  tliey  never  had  been 
allowed  their  day  in  court,  as  matters  put 
in  issue  by  tliem,  such  as  the  necessity  of 
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the  change,  were  aaeomed  against  them.    It 
was  urged  with  seeming  justice  that,  grant- 
ing that,  as  was  said  by  the  court,  the  order 
of  the  drainage  district  was   prima  facie 
correct,   still,   when   that  order   was  chal- 
o  lenged  in  the  pleadings,  it  could  not  he  as- 
*  sumed  to  be  valid  at  a  hearing  upon*  the 
writs    and    returns.     But    we    express    no 
jpinion  upon  this  point  or  upon  claims  un- 
der the  14th  Amendment,  as  what  we  have 
said  sufficiently  decides  the  cases.    The  ar- 
gument of  the  terminal  company  upon  the 
contract   with   the    drainage   district   does 
not  impress  us.    By  way  of  compromise  the 
Terminal  Company's  predecessor  agreed  to 
build  a  permanent  bridge  according  to  a 
plan,  and  the  drainage  district  "hereby  con- 
sents to  the  construction  of  said  permanent 
bridge    .    .    .    and  declares  that  the  same 
when  constructed  shall  con8tit^te  a  lawful 
structure    .     .     .    not   waiving   any   right 
.    .    .    to  require  the  construction  of  an 
additional    span."      This,    coming    from    a 
boord  created  to  exercise  police  power,  not 
unnaturally  would  be  construed  rather  as 
a  license  than  as  an  abdication  of  a  con- 
tinuing duty,  on  which   we   are  asked   to 
take  notice  that  new  light  had  been  shed 
by  a  subsequent  flood  that  has  given  rise  to 
cases  before  this  court.     But,  for  the  rea- 
sons   that    we    have    given,    the   judgment 
must  be  reversed. 
Judgments  reversed. 


(233  n.  8.  80) 

SOXTTHERN  RAILWAY— CAROLINA  DI- 
VISION and  Southern  Railway  Com- 
pany, PliTs.  in  Err., 

V. 

HATTIE  E.  BENNETT,  Administratrix  of 
the  Estate  of  Luther  W.  Bennett,  De- 
ceased. 

TBIAL  (i  206*)--lNSTBUCTIONS-<JURB. 

1.  Instructing  the  jury  in  an  action  under 
the  employers'  liability  act  of  April  22,  1008 
(35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1322),  for  the  death 
of  a  railwav  fireman,  caused  by  the  falling 
of  his  engine  through  a  burning  trestle, 
to  the  effect  that  if  a  servant  is  injured 
through  defective  instrumentalities  (in  this 
case  a  defective  ash  pan  or  damper  in  an- 
other engine  and  rotten  wood  in  the  trestle, 
likely  to  take  fire),  it  is  prima  facie  evi- 
dence of  the  master's  n^ligence,  and  that 
the  master  "assumes  the  burden"  of  show- 
ing that  he  exercised  due  care  in  furnish- 
ing them,  is  not  reversible  error  where  the 
charge  recognized  and  stated  later  that  the 
burden  of  proving  negligence  rests  on  the 
plaintiff  throuprhout. 

[Bd.  Note.— For  other  cases,   see  Trial,   Cent 
Dig.  8S  705-713.  715,  716.  718 ;    Dec.  Dig.  §»6.*] 


Appkai*  and  Ebbob  ({  1004*)— BX0SS8XVA 
Damages— Rbvikw  of  Vxbdict. 

2.  A  case  of  a  mere  sKcessive  verdict  upon 
the  evidence  »  a  matter  to  be  dealt  with 
by  the  trial  court;  it  does  not  present  a 
question  for  re-«xamination  in  the  Federal 
Supreme  Court  upon  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  8M4-8947;    Dec.  Dig.  |  1004.*] 

[No.  796.] 

Argued  March  2,  1914.     Deeided  April  $, 

1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  for  Fairfield  Coun- 
ty, in  that  state,  in  favor  of  plaintiff  in  an 
action  for  death,  brought  under  the  Federal, 
employers'  liability  act.    Affirmed. 

Bee  same  case  below,  98  S.  O.  42,  79  8.. 
E.  710. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  £.  McDonald,  L.  £.  Jeffriei^ 
and  B.  L.  Abney  for  plaintiffs  in  error. 

Messrs.  W.  Boyd  B^vans,  Edwin  C. 
Brandenburg,  F.  Walter  Brandenburg,  EL 
J.  Best,  G.  W.  Ragsdale,  and  P.  A.  Mo- 
Master  for  defendant  in  error. 


*Mr.  Justice  Holmee  delivered  the  opin-* 
ion  of  the  court: 

This  is  an  action  under  the  employers' 
liability  act  of  April  22,  1908,  chap.  149, 
35  Stat,  at  L.  65,  U.  S.  Comp.  Stat.  Supp. 
1011,  p.  1322,  for  causing  the  death  of  the 
plaintiff's  intestate.  The  plaintiff  got  a 
verdict  for  $25,000,  on  which  the  court  or^ 
dered  judgment  upon  the  plaintiff's  remit* 
ting  $5,000.  Exceptions  were  taken,  but  the- 
judgment  was  affirmed  by  the  supreme  court 
of  the  state.  98  S.  C  42,  79  S.  E.  710.  The 
exceptions  related  to  the  instructions  of  the 
court  on  the  matter  of  liability,  and  to  the 
entering  of  judgment  upon  a  verdict  alleged 
to  be  excessive.  As  to  rulings  of  the  form- 
er class,  we  have  indicated  that  when  the 
statute  is  made  a  ground  for  bringing  up- 
ordinary  questions  of  negligence,  we  shall 
deal  with  them  in  a  summary  way,  and 
usually  content  ourselves  with  stating  re- 
sults. Whether  such  questions  are  open  in-, 
a  case  coming  from  a  state  court  we  need- 
not  decide,  as,  if  open,  they  can  be  disposed 
of  in  a  few  words. 

The  defendant  was  killed  by  the  falling 
of  his  engine  through  a  burning  treetle 
bridge.  There  was  evidence  tending  to  show 
that  the  trestle  was  more  or  less  rotten,  that 
the  fire  was  caused  by  the  dropping  of  ooab 
from  an  earlier  train,  and  that  the  engtee 
might  have  been  stopped  had  a  proper  look- 
out   been    kept.     The    first    eomplainl   It- 
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against  an  instruction  to  the  effect  that,  if 
a  servant  is  injured  thrOiig!)  defective  in- 
strumentalities, it  is  prima  facie  evidence 
of   the   master's   negligence,   and   that   the 
master  "assumes  the  burden"  of  showing 
g  that  he  exercised  due  care  in  furnishing 
*  them.    Of  course  the  burden  of^proTing  n^- 
ligenoe  in  a  strict  sense  is  on  the  plaintiff 
throughout,  as  was  recognized  and  stated 
later  in  the  charge.    The  phrase  picked  out 
-for  criticism  did  not  controvert  that  propo- 
sition, but  merelj  expressed  in  an  untech- 
oical  way  that,  if  the  death  was  due  to  a 
•defective  instrumentality  and  no  explana- 
-tion  was  given,  the  plaintiff  had  sustained 
^he  burden.     The  instruction  is  criticized 
-further  as  if  the  judge  had  said  res  ipsa  lo- 
'fuiiur — ^which  would   have  been  right   or 
-wrong  according  to  the  res  referred  to.    The 
Judge  did  not  say  that  the  fall  of  the  engine 
-was  enough,  but  that  proof  of  a  defect  in  ap- 
rpliances  which  the  company  was  bound  to 
vuse  care  to  keep  in  order,  and  which  usually 
-would  be  in  order  if  due  care  was  taken, 
-was  prima  facie  evidence  of  neglect.     The 
instruction  concerned   conditions   likely   to 
*have  existed  for  some  time   (defective  ash 
-^pan  or  damper  on  the  engine  and  rotten 
-wood  likely  to  take  fire),  about  which  the 
-company  had  better  means  of  information 
-than  the  plaintiff,  and  concerning  which  it 
-offered  precise  evidence,  which,  however,  did 
i«iot  satisfy  the  jury.     We  should  not  re- 
verse the  judgment  on  this  ground,  eVen  if 
•an  objection  was  open  to  an  isolated  phrase 
-^  which  no  attention  was  called  at  the  time. 
The  supposed  error  most  Insisted  upon  is 
the  entering  of  judgment  upon  a  verdict 
*«aid  to  be  manifestly  excessive.     It  is  ad- 
mitted that  the  judge  charged  the  jury  cor- 
rectly, according  to  principles  established  by 
Michigan  C.  R.  Co.  v.  Vreeland,  227  U.  6. 
.59,  57  L.  ed.  417,  33  Sup.  Ct.  Rep.  102,  but 
it  is  thought  to  be  apparent  as  matter  of 
law  that   the  jury   found   more   than   the 
•  charge  or  the  law  allowed.     The  argument 
it  this:    The  deceased  was  making  not  more 
than    $000   a   year,   and    the    only    visible 
ground  of  increase  was  the  podsibility  that 
he  might  be  promoted  from  fireman  to  en- 
gineer, with  what  pay  was  not  shown.    He 
could  not  have  given  more  than  $700  a  year 
to  his  family.    His  expectation  of  life  was 
about  thirty  years  by  the  tables  of  mortal- 
»i*  ity.    Therefore  at  the  legal  rate  of  interest 
.?  the  income  from  $1 0,000  *f or  thirty  years 
was  all  that  the  plaintiff  was  entitled  to, 
whereas  she  was  given  the  principal  of  $20,- 
000  out  and  out.    It  may  be  admitted  that 
if  it  were  true  that  the  excess  appeared  as 
matter  of  law, — that  if,  for   instance,  the 
•tatute  fixed  a  maximum  and  the  verdict  ex- 
ceeded it, — ^a  question  might  arise  for  this 
-court.    But  a  case  of  mere  cxcprs  upon  the 


evidenoe  is  a  matter  to  be  dealt  with  by  tha 
trial  court.  It  does  not  present  a  question 
for  re-examination  here  upon  a  writ  of  er- 
ror. Lincoln  v.  Power,  151  U.  S.  436,  38  L. 
ed.  224,  14  Sup.  Ct.  Rep.  387;  Herencia  v. 
Quzman,  219  U.  S.  44,  45,  55  L.  ed.  81,  82, 
31  Sup.  Ct.  Rep.  135.  The  premises  of  the 
argument  for  the  plaintiff  in  error  were  not 
conclusive  upon  the  jury,  and  although  the 
verdict  may  seem  to  us  too  large,  no  such 
error  appears  as  to  warrant  our  imputing 
to  judge  and  jury  a  connivance  in  escaping 
the  limits  of  the  law. 
Judgment  affirmed. 


(28S  U.  8.  CO) 

KATE  C.  ARCHER,  Petitioner, 

V. 

GREENVILLE   SAND   ft  GRAVEL  COM- 
PANY et  aL 

InJUNonoN  (I  21*)  — JuBZSDioTxoir— Con- 

TINUINe  T£S8PAS0. 

1.  A  continuing  trespass  of  such  nature 
and  of  such  character  of  injury  that  reme- 
dies at  law  by  actions  for  damages  would 
be^  inadequate  and  would  entail  repeated 
litigation,  and  hence  a  wrong  redressable 
in  equity,  is  disclosed  by  a  bill  filed  by  a 
riparian  owner  to  restrain  extensive  and 
continued  unlawful  dredging  of  sand  and 
gravel  from  the  river  bed  owned  by  her, 
although  an  injunction  is  prayed  for  only 
after  hearing  of  the  cause,  and  although 
then  the  rights  of  the  contestants  may  be 
finally  adjudicated  in  her  favor,  or  the 
dredging  may  cease  before  that  time. 

[Ed.  Note.~For  other  cases,  m«  Injunction. 
C«nc.  Dit.  f  U ;   Dec.  Dig.  I  21.*] 

CouBTs  (f  365*)  —  Riparian  Riqhts—Lo- 
CAL  Law— Title  to  Bed. 

2.  Whether  the  title  to  the  beds  of  the 
navigable  rivers  of  the  United  States  is  in 
the  state  in  which  the  rivers  are  situated, 
or  in  the  owners  of  the  land  bordering  upon 
such  rivers,  is  a  question  of  local  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S9  950.  952.  955.  9e8-971;    Dea  Dig.  |  SSS.*] 

Navigable  Watebs  (§  36*)  —  Rifabian 
KIOHT&— Title  to  Bed. 

3.  The  bed  of  the  Mississippi  river 
above  tide  water  belongs,  in  the  state  of 
Mississippi,  to  the  riparian  owner  up  to  the 
thread   of   the   channel. 

[Ed.  Note.— For  other  cases,  see  Navigable  Wa- 
ters, Cent.  Dig.  Ifi  180-200;    Dec.  Dig.  I  36.«] 

Navigable  Watebs  (§  86*)  —  Ripabiaw 
Rights— Unlawful  jDbsdoiivg  in  Bed 
07  Stbeam. 

4.  A  riparian  owner  on  the  Mississippi 
river  above  tide  water,  whose  title  under 
the  local  law  extends  to  the  middle  of  the 
stream,  is  not  powerless  to  prevent  a  tree* 
passer  from  dredging  sand  and  gravel  in 
the  bed  of  the  river  in  front  of  her  land, 
even  if  she  herself,  under  the  river  and  har- 
bor act  of  September  19,  1800  (20  Stat,  at 
L.  454,  chap.  907),  §  7,  could  not  take  out 


^For  otber  cases  see  same  topic  A  fi  nvmbui  in  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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•uch  sand  and  grarel  without  tlia  permisaion 
of  the  Secretary  of  Wjir. 

[Bd.  Note.~For  other  caaea,  sea  Naylgable  Wa- 
ters. Cent  Dig.  ft  180-aoO;   Dec  Dig.  f  86.*] 

Navioablb  Watebs  (I  S6*)  —  Riparian 
Rights  -^  Pleading  —  Defense  —  Tbss- 
PAss  in   Bed   of  Stbeam^Authobitt 

FBOIC  WaB  DsPABTMENT. 

6.  Authority  from  the  Secretary  of  War 
to  dredge  out  sand  and  gravel  in  the  bed  of 
the  Missiasippi  river  in  front  of  the  land 
of  a  riparian  owner  whose  title  under  the 
local  law  extends  to  the  middle  of  the 
stream  is  a  matter  of  defense,  to  be  pleaded 
to  a  bill  by  a  riparian  owner  to  reatrain 
such  dredging  aa  a  continuing  trespass. 

[Ed.  Note.— For  other  cases,  see  Navigable  Wa- 
ters, Cent.  Dig.  H  lflO-200;    Dec.  Dig.  S  S6.*J 

[No.   271J 

Argued  March  18,  1914.    Decided  April  6, 

1014. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  court  for 
the  Southern  District  of  Mississippi,  dis- 
missing the  bin  of  a  riparian  owner  to  re- 
strain the  dredging  of  aand  and  gravel  from 
the  bed  of  the  river  in  front  of  her  lands. 
Reversed. 

See  same  caaa  below,  114  C.  C.  A.  064, 
194  Fed.  1020. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Percy  Bell  and  T.  M.  Miller 
for  petitioner. 

Messrs.  John  W.  Terkes,  Qeorge  E. 
Hamilton,  and  John  J,  Hamilton  for  re- 
spondents. 

CO 

•  *  Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

Bill  in  equity  to  restrain  respondent,  here- 
in called  the  Gravel  Company,  from  tres- 
passing upon  the  lands  of  petitioner,  herein 
called  plaintiff,  and  from  taking  sand  and 
gravel  therefrom.  The  bill  also  prayed  for 
discovery  of  the  amount  of  gravel  which  had 
been  taken  and  an  accounting  therefor. 

The  bill  alleges  the  ownership  of  the 
lands  by  plaintiff,  and  describes  them  by 
section,  range,  and  township,  and  aa  "lying 
west  of  the  levee  along  the  river  front 
.  .  .  and  fronting  on  the  said  Mississippi 
river,''  excepting  therefrom  two  strips  100 
feet  wide  each.  That  lying  in  the  bed  of 
the  river  in  front  of  the  lands  and  between 
the  bank  of  the  stream  and  the  thread  of 
J  the  river  are  valuable  deposits  of  sand  and 

*  gravel  which,  under  the  laws  of^Mississippi, 
are  on  the  lands  of  plaintiff,  her  right  and 
title  extending  to  the  lands  under  the  river 
to  the  thread  of  the  stream. 

That  the  Gravel  Company  entered  Into  a 
contract  with  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company  to  supply  sand  and 


gravel  for  the  purpose  of  grading  and  rais- 
ing the  line  of  the  railroad,  and  that  the 
Gravel  Company  employed  the  E.  A.  Voight 
Company  to  dredge  from  the  bed  of  the 
river  in  front  of  the  lands  ol  plaintiff,  and 
between  the  river  bank  and  the  thread  of 
the  stream,  the  sand  and  gravel  required  by 
it.  That  the  Voight  Company  is  dredging 
the  same  over  the  protest  of  plaintiff,  and 
haa  taken  therefrom  large  quantities  of 
sand  and  gravel  which  it  has  delivered  to 
the  Gravel  Company,  and  the  latter  com- 
pany is  selling  the  same  to  the  public  and 
to  the  railroad  company. 

That  the  Gravel  Company  haa  refused  to 
cease  dredging  or  to  make  compensation 
therefor.  That  petitioner  does  not  know 
how  much  of  such  material  has  been  taken^ 
but  great  quantities  thereof  have  been  taken,, 
the  amounts  of  which  are  peculiarly  with- 
in the  knowledge  of  the  Gravel  Company. 

That  the  dredging  constitutes  a  continue 
ing  trespass  upon  the  lands  and  property 
of  plaintiff,  and  she  is  entitled  to  have  the 
same  restrained  and  to  an  injunction  and 
accounting,  and  that  she  is  remediless  ex- 
cept in  a  court  of  equity.  She  prayed  for 
such  relief. 

The  deeds  constituting  her  title  were  at- 
tached to  the  bill.  The  deed  conveying  title 
to  her,  after  describing  the  lands  and  stat- 
ing they  eonsiated  of  1,300  acrea,  contained 
the  expression,  "excepting  such  parte  there- 
of as  have  been  washed  away  by  the  river." 

The  suit,  on  the  petition  of  the  Gravel 
Company,  was  removed  to  the  United  Statea 
circuit  court  for  the  southern  district^ 
western  division,  of  the  state  of  Mississippi, 
in  which  court  the  Gravel  Company  filed  aio 
demurrer*under  nine  specifications,  alleging  • 
want  of  equity  in  the  bill  because  of  an  ad- 
equate remedy  at  law,  and  want  of  substance 
in  it  becauae  petitioner  was  not  the  owner 
of  the  aand  and  gravel  in  the  bed  of  the 
river. 

The  demurrer  waa  sustained,  and  aa  plain- 
tiff declined  to  amend  her  bill,  a  decree  waa 
entered  dismissing  it.  The  decree  was  af- 
firmed by  the  circuit  court  of  appeals  with- 
out opinion.  A  petition  for  rehearing  waa 
made,  which  waa  denied  without  comment^ 
and  we  are  without  knowledge  of  the  views 
of  the  lower  courts  or  of  the  grounds  upon 
which  their  judgments  were  based,  except 
that  counsel  for  plaintiff  aaserts  the  circuit 
court  sustained  the  demurrer  "solely  on  the 
ground  of  the  jurisdiction  of  the  court." 

The  grounds  of  demurrer,  we  think,  and 
the  contentions  of  the  parties,  present  two 
propositions — (1)  the  right  of  plaintiff  to 
relief  in  equity  and  (2)  that  she  does  not 
show  ownership  of  the  property  in  question 
as  a  matter  of  law.  In  the  latter  is  involv« 
ed  the  question  whether  a  grant  of  landa 
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bounded  bj  the  waters  of  the  Mississippi 
river,  a  navigable  stream  above  tidewater, 
extends  to  the  thread  of  the  channel. 

The  first  proposition  is  easily  disposed  of, 
and,  passing  by  the  prayer  for  discovery  and 
an  accounting,  we  think  the  bill  shows  a 
continuing  trespass  of  such  nature  and  of 
such  character  of  injury  that  remedies  at 
law  by  actions  for  damages  would  be  inad- 
equate, and  would,  besides,  entail  repeated 
litigation.  Warren  Mills  v.  New  Orleans 
Seed  Co.  65  Miss.  391,  7  Am.  St.  Rep.  671, 
4  So.  298.  Nor  is  this  conclusion  disturbed 
by  the  fact  urged  by  the  Gravel  Company, 
that  plaintiff  prays  for  an  injunction  to  be 
panted  only  after  the  hearing  of  the  cause, 
and  although  then  the  rights  of  the  con- 
testants may  be  finally  adjudicated  in  her 
favor  or  the  dredging  might  cease  before 
that  time.  The  contention  is  somewhat 
strange.  A  plaintiff's  right  of  suit  cannot 
J^  be  defeated  by  a  mere  supposition  that  he 
*  or  she  may  be  successful,  or  that* the  de- 
fendant may  cease  to  offend  against  the 
right  asserted.  It  is  in  the  hope  of  one 
or  the  other  of  such  results  that  the  suit 
is  brought  against  a  present  or  threatened 
Tiolation  of  rights.  If  wrongs  are  endured 
in  the  meantime,  there  is  no  loss  of  rights 
or  remedies. 

We  are  therefore  brought  to  the  second 
proposition.  Is  plaintiff  the  owner  of  the 
•and  and  the  gravel  in  the  bed  of  the  river? 

The  law  of  Mississippi  is  an  element  in 
the  case.  It  first  found  elaborate  discus- 
sion and  decision  in  Morgan  v.  Reading,  3 
Smedes  &  M.  366,  and  it  was  held  that  the 
eommon  law  was  adopted  for  the  govern- 
ment of  the  Mississippi  territory,  and  that 
the  line  of  the  territory  was  the  middle  of 
the  Mississippi  river,  and  that  it  hence 
followed  that  the  rights  of  riparian  owners 
on  the  east  shore  must  be  determined  in 
the  state  of  Mississippi  by  the  common  law, 
and  that  it  was  a  principle  of  that  law 
"that  he  who  owns  the  bank,  owns  to  the 
middle  of  the  river,  subject  to  the  easement 
of  navigation.''  3  Kent,  Com.  6th  ed.  427, 
and  notes  were  cited. 

The  case  involved  the  right  of  the  owner 
of  the  bank  of  the  river  to  charge  for  moor- 
ing purposes  on  the  river  above  low  water 
mark.  The  right  was  sustained  upon  the 
principle  which  we  have  stated  above. 

The  same  principle  was  announced  in  the 
Magnolia  v.  Marshall,  39  Miss.  109.  The 
case  was  said  by  the  court  to  be  identical  in 
its  facts  with  Morgan  v.  Reading.  The 
opinion  is  too  long  to  review  or  to  quote 
from  at  any  length.  It  left  no  case  or  au- 
thority unreviewed,  nor  any  consideration 
untouched,  and  carefully  distinguished  the  | 
public  and  private  interest  in  the  Missis- 
sippi river,  the  court  saying:     "There  is 


therefore  no  inconsistency,  but,  on  the  con- 
trary, as  before  suggested,  perfect  harmony 
between  the  ju3  privatum  of  riparian  own- 
ership in  public  fresh-water  streams,  to  the  g 
middle  of*  the  river,  and  the  jus  puhlioum* 
of  free  navigation  thereof.  The  soil  is 
granted  to  the  riparian  proprietor,  subject 
to  this  public  easement."  And,  again,  in 
criticism  of  what  the  court  considered  an 
untenable  view  expressed  by  the  court  of 
another  state,  it  said:  "This  general  doc- 
trine is  as  old  as  the  Year-books,  that, 
prima  facie,  every  proprietor  on  each  bank 
of  a  river  is  entitled  to  the  land  covered 
with  water  to  the  middle  of  the  stream." 
This  being  declared  to  be  the  law  of  the 
state,  judgment  was  entered  for  charges 
for  the  use  by  the  Magnolia  of  a  landing 
on  the  river. 

But  it  is  said  by  the  Gravel  Company 
that  according  to  the  agreed  facts  "there 
was  no  use  or  occupation"  of  the  lands  of 
the  plaintiff  in  the  case  "beyond  high-water 
mark;  the  only  portion  used  and  occupied 
being  the  bank  of  the  river  between  high 
and  low  water  mark;  "  and  that  the  court, 
identifying  the  facts  with  those  in  the  Mor- 
gan Case,  said:  "What  are  the  rights  of 
the  riparian  owners,  and  what  the  jus  pub- 
licum incident  to  the  free  navigation  of  the 
Mississippi,  are  questions  there  presented, 
and  are  the  main  questions  here  again  pre- 
sented." This  statement,  it  is  hence  con- 
tended, limits  the  binding  authority  of  the 
opinions  "as  judicial  determinations  to  a 
decision  of  what  are  the  rights  of  a  riparian 
owner  between  high  and  low  water  marks 
as  connected  with  the  rights  of  the  public 
in  using  the  Mississippi  river  as  a  public 
highway  and  navigable  stream."  And  it  is 
further  contended  that  that  "question  is  in 
no  way  connected  with  the  ownership  of 
the  bed  of  the  stream,  or  ownership  of  the 
gravel  and  sand  in  the  channel  of  the 
stream,"  It  is  therefore  insisted  that  "the 
case  called  for  nothing  more  than  a  deci- 
sion as  to  these  bank  rights,  and  if  more 
was  intended  by  the  judge  who  delivered 
the  opinion,  it  was  purely  obiter, " 

We  cannot  concur  in  this  view.  The 
court  deduced  the  right  to  charge  for  the 
occupation  of  the  water  between  high  and 
low  water  marks  from  the  ownership  of  theoo 
soil* to  the  middle  thread  of  the  stream.? 
The  elaborate  reasoning  and  research  of 
the  opinion  were  directed  to  demonstrate 
that  under  the  common  law  of  the  state, 
riparian  ownership  extends  ad  filum,  and, 
as  a  consequence,  embraces  the  right  to 
charge  for  the  use  of  the  water  between 
high  and  low  water  marks  for  landing  pur- 
poses, although  not  for  purposes  of  transit. 
The  case  is  cited  as  having  that  purport  in 
8  Kent  Com.  14th  ed.  *427,  where  the  doo- 
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trine  of  riparian  rights  as  they  obtain  in 
the  states  of  the  Union  is  considered  and 
the  eases  collected.  In  the  sixth  edition  of 
Kent  the  Magnolia  Case  is  commended  as 
"a  frank  and  manly  support  of  the  bind- 
ing force  of  the  common  law,  on  which 
American  jurisprudence  essentially  rests." 
See  also  Shively  v.  Bowlby,  162  U.  S.  1, 
38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548,  for  a 
discussion  by  this  court  of  riparisn  rights. 

The  Morgan  and  Magnolia  Cases  were 
cited  in  New  Orleans,  M.  &  C.  R.  Co.  ▼. 
Frederic,  40  Miss.  1,  9,  10,  to  sustain  "the 
right  of  the  owner  of  the  land  on  the  bank 
of  the  river  to  the  thread  of  the  stream, 
subject  only  to  a  right  of  passage  thereon 
as  a  highway  when  the  stream  admits  it." 

It  is  further  urged  that  the  argument  in 
the  Morgan  Case  "in  support  of  the  com- 
mon-law doctrine  as  to  the  ebb  and  flow  of 
the  tide  constituting  a  navigable  stream  is 
in  direct  opposition  and  antagonism  to  the 
reasoning  and  opinion  of  this  court  in  the 
frequently  cited  and  approved  case  of  the 
Genesee  Chief,  12  How.  443,  13  L.  ed.  1058, 
decided  in  1851,  nine  years  before  the  opin- 
ion of  the  state  court  was  handed  down." 
Other  cases  are  also  cited  in  which  it  is 
decided  that  riparian  rights  pertain  to  the 
bank,  and  distinguished,  as  it  is  asserted, 
between  rights  admittedly  riparian  and 
rights  of  ownership  of  or  to  the  bed  of  the 
river.  We  need  not  enter  into  a  discussion 
of  those  cases,  or  assign  their  exact  authori- 
ty. This  court  has  decided  that  it  is  a 
question  of  local  law  whether  the  title  to 
g  the  beds  of  the  navigable  rivers  of  the  Unit- 
#  ed  States  is  in  the^tate  in  which  the  rivers 
are  situated  or  in  the  owners  of  the  land 
bordering  upon  such  rivers.  Packer  ▼. 
Bird,  137  U.  S.  661,  34  L.  ed.  819,  11  Sup. 
Ct.  Rep.  210;  United  States  v.  Chandler- 
Dunbar  Water  Power  Co.  229  U.  S.  63,  57 
L.  ed.  1063,  33  Sup.  Ct.  Rep.  667;  Kau- 
kauna  Water  Power  Co.  v.  Green  Bay  & 
M.  Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  173;  St.  Louis  v.  Rutz, 
138  U.  S.  226,  34  L.  ed.  941,  11  Sup.  Ct. 
Rep.  337;  Shively  v.  Bowlby,  152  U.  8. 
1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548;  Har- 
din y.  Jordan,  140  U.  S.  371,  35  L.  ed.  428, 
11  Sup.  Ct.  Rep.  808,  838;  Jones  v.  Soulard, 
24  How.  41,  16  L.  ed.  604. 

Plaintiff  owning  the  land  to  the  middle 
of  the  stream,  it  would  seem  to  follow  that 
she  must  have  such  property  in  its  soil  as 
to  resist  a  trespasser  upon  it,  such  as  the 
bill  alleges  the  Gravel  Cot  pany  to  be.  The 
right,  however,  is  denied,  and  it  is  said 
that  she  is  powerless  to  prevent  the  Gravel 
Company  from  dredging  in  front  of  her 
land  because,  under  the  laws  of  the  United 
States,  she  herself  could  not  do  so  without 
permission    from    the   Secretary   of   War. 


For  this,  §  7  of  the  rivers  and  harbors  ap- 
propriation act  of  September  19  1800  (20* 
Stat,  at  L,  454  chap.  907 ) ,  is  cited  as  mak- 
ing it  unlawful  for  any  person  to  excavate- 
or  fill,  or  in  any  manner  to  alter  or  modify, 
the  course,  location,  condition,  or  capacity 
of  the  channel  of  said  navigable  water  of 
the  United  States  unless  approved  and; 
authorized  by  the  Secretary  of  War. 
Whether  if  she  took  gravel  from  the  front- 
of  her  land  she  would  incur  the  condemna- 
tion of  this  act  it  is  not  necessary  to  de- 
cide. She  certainly  had  such  an  interest 
in  the  conditions  to  prevent  one  without 
right  from  disturbing  them.  We  cannot 
help  observing  that  the  Gravel  Company  by 
its  conduct  has  given  an  interpretation  of 
the  act  against  its  contention,  unless,  in- 
deed, it  wishes  to  confess  itself  a  violator 
of  public  law  in  order  to  escape  responsi- 
bility for  a  private  injury. 

The  Gravel  Company  tries  to  avoid  ihi»» 
situation,  saying  that  a  violation  of  the- 
law  cannot  be  imputed  to  it  because  it  can- 
not be  assumed  that  the  "extensive  and 
continued  dredging,  as  alleged  in  the  bill, 
affecting  necessarily  the  channel  of  the  riv- 
er, would  be  undertaken  without  proper© 
authorization  and  authority,  or  that* the* 
proper  officers  of  the  government  would  have 
allowed  these  operations  to  continue."  The 
supposition  is  easily  answered.  There  is  no 
scheme  of  improvement  of  navigation  sug- 
gested by  the  bill,  and  it  cannot  be  sup- 
posed that  the  Secretary  of  War  would 
authorize  the  Gravel  Company  to  take  ma- 
terial from  the  river  for  commercial  pur- 
pose, and  the  bill  alleges  such  to  be  the  pur- 
pose. Besides,  if  the  Gravel  Company  had 
authority  from  the  Secretary  of  War,  it  !■ 
a  matter  of  defense  to  be  pleaded. 

The  Gravel  Company  further  charges 
that,  considering  the  allegations  of  the  bill 
and  the  muniments  of  title  attached  to  it, 
there  is  exhibited  a  possible  failure  to  plead 
such  title  in  plaintiff  as  would  carry  with 
it  even  a  qualified  ownership  in  the  bed  of 
the  stream.  We  do  not  think  so.  At  any 
rate,  the  bill  is  sufficient  against  a  general 
demurrer. 

Judgment  reversed. 


(St  U.  8.  U 
JOHN  MILLER,  Appt, 

V. 

UNITED   STATES. 
FosToincs  (S  21»)  —  Cabbtinq   Mails  — 

CONSTBUGXION  OT  Ck>llXaAOT— DlSCONTIlT- 
UAMOS. 

1.  The  eocpress  authority  to  discontinue 
the  execution  of  a  contract  to  carry  the 
mails  upon  payment  of  one  month's  extra 
pay,  and  after  such  discontinuance  to  make 
such  oontracta  as  are  deemed  heat,  whidi 


•For  other  cases  »ee  same  topic  ft  }  mumbbb  m  Dec.  t  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 


ma. 


MILLEK  ▼.  UNrnO)  STATES. 


57J 


it  ^Ten  to  the  United  States  by  the  ez- 

f  licit  terms  of  the  proposal  that  led  up 
»  the  contract,  of  the  text  of  the  contract 
itself,  and  of  the  postoffice  rules  and  regu- 
lations which  bj  the  text  were  incorporated 
in  and  made  a  part  of  the  contract,  can- 
•not  be  read  out  of  such  contract  as  inap- 
plicable to  the  situation  to  which  the  eon- 
xract  relates,  vie,,  the  carriage  of  the  mails 
•over  a  designated  route  in  Alaska,  whatever 
may  be  the  difficulties  of  performance. 

[Bd.  NoU.— For   other  caaea,   see  Post  Oi&ce, 
Cent.  Dig.  Sfi  27-39 ;    Dec.  Dig.  |  21.*] 

.PosTomcs  (S  21*)— Review   of  Discbe- 
TioN  OF  P08TMA8TBB  Genebalt— Discon- 
tinuing CONTBACT  FOB  OaBBYINO  MaILS. 
2.  The  exercise  by  the  Postmaster  Gen- 
•eral  of  his  authority  to  discontinue  a  eon- 
tract  for  the  carriage  of  the  mails  over  a 
•designated   route   in   Alaska  cannot  be  re- 
vised by  the  courts  in  the  absence  of  the 
•existence  of  a  fraudulent  motive  or  of  bad 
iaith. 

[Bd.  Note.— For  other  cases,  see  Post  Ottoe, 
<:ent.  Dig.  U  27-89 ;   Dee.  Dig.  I  SL*} 

[No.  178.] 

Argued   January    19    and    20,    1914:     De- 
cided April  6,  1914. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  sustaining  a  demur- 
rer to  and  dismissing  the  petition  in  a  siiit 
to  recover  damages  caused  by  the  alleged 
unlawful  discontinuance  of  a  contract  for 
the  carriage  of  the  mails.    Affirmed. 

fiee  same  case  below,  47  Ct.  CI.  146. 

The  facts  are  stated  in  the  opinion. 

Messrs.  lionls  T.  Mlchener  and  Perry 
Q.  Michener  for  appellant. 

Assistant  Attorney  General  Thompson 
for  appellee: 

10 

•    *Mr.   Chief  Justice   White  delivered   the 

opinion  of  the  court: 

The  petition  claimed  $51,736  because  of 
an  alleged  violation  of  a  contract  to  carry 
the  mails  over  a  mentioned  route  in  Alaska. 
The  United  States  demurred  on  the  ground 
that  no  cause  of  action  was  stated,  and  the 
court  having  sustained  the  demurrer  and 
dismissed  the  petition,  the  case  is  here. 
The  text  of  the  petition,  therefore,  is  the 
matter  we  are  called  upon  to  consider.  It 
covers  sixteen  pages  of  the  printed  record. 
We  shall  seek  to  rearrange  its  contents  so 
as  to  enable  us  with  accuracy  and  yet  with 
brevity  to  state  the  substance  of  the  pe- 
tition in  order  to  determine  whether  a  cause 
of  action  was  stated. 

It  was  alleged  that  on  September  15th, 
1905,  the  United  States  advertised  for  pro- 
posals to  carry  the  mails  over  a  route  in 
Alaska  from  Valdez  to  Eagle,  a  distance 
of  428  miles,  and  back.    The  advertisement 


oonveyed  information  concerning  the  route 
and  the  duty  which  would  rest  upon  the 
contractor,  and  contained  the  following: 

"The  Postmaster  General  may  order  an 
increase  of  service  on  a  route  by  allowing 
therefor  not  to  exceed  a  pro  rata  increase 
on  the  contract  pay.  He  may  change  sched- 
ules of  departure  and  arrivals  in  all  cases, 
and  particularly  to  make  them  conform  to 
connections  with  railroads,  without  increase 
of  pay,  provided  the  running  time  be  not 
abridged.  The  Postmaster  General  may  al- 
so discontinue,  change,  or  curtail  the  serv- 
ice in  order  to  place  on  the  route  superior^ 
service,  or  whenever  the  public^interest,  in* 
his  judgment,  shall  require  such  discontin- 
uance, change,  or  curtailment  for  any  oth- 
er cause,  he  allowing  a  full  indemnity  to 
contractor  one  month's  extra  pay  on  the 
amount  of  service  dispensed  with,  and  not 
to  exceed  pro  rata  compensation  for  the 
amount  of  service  retained  and  continued; 
but  the  Postmaster  General  reserves  the 
right  to  rescind  any  acceptance  of  a  pro- 
posal at  any  time  before  the  signing  on 
behalf  of  the  United  States  of  the  formal 
contract,  without  the  allowance  of  any  in- 
demnity to  the  accepted  bidder." 

Under  this  proposal  the  bid  of  John  B. 
Crittenden  to  do  the  called-for  work  at 
$46,000  per  annum  was  accepted,  and  on  the 
1st  of  February,  1906,  a  contract  was  en- 
tered into  between  the  government  and  Crit- 
tenden and  his  sureties,  John  Miller  and 
Charles  H.  Cramer,  for  performing  the 
services  for  the  sum  of  the  bid  for  the 
period  of  four  years  from  the  1st  of  July, 
1906,  to  June  30th,  1910.  The  written 
contract  contained  specifications  as  to  the 
character  of  the  work,  its  requirements  and 
the  mode  of  its  performance,  which  it  is 
not  here  necessary  to  detail.  Besides  a  full 
stipulation  giving  the  Postmaster  General 
authority  to  enforce  the  contract  and  all 
its  provisions  by  imposing  penalties  and 
forfeitures,  and  by  discontinuing  the  con- 
tract in  case  of  nonperformance,  as  embod- 
ied by  the  provisions  which  are  reproduced 
in  the  margin,t  the  contract  contained  the 
following : 
*"It  is  hereby  stipulated  and  agreed  by* 

tAnd  it  is  hereby  further  stipulated  and 
agreed  by  the  said  contractor  and  his  sure- 
ties that  the  Postmaster  General  may  annul 
the  contract  or  impose  forfeitures  in  his 
discretion  for  repeated  failures  or  for  fail- 
ure to  perform  service  according  to  con- 
tract; for  violating  the  postal  laws  or  regu- 
lations; for  disobeying  the  instructions  of 
the  Postoffice  Department;  for  refusing  to 
discharge  a  carrier,  or  any  other  person 
having  charge  of  the  mail  by  the  contract- 
or's direction,  when  required  by  the  De- 
partment; for  subletting  service  without 
the  consent  of  the  Postmaster  General,  or 
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the  said  eontractor  and  his  sureties  that 
the  Postmaster  General  maj  discontinue  or 
extend  this  contract,  change  the  schedule 
and  termini  of  the  route,  and  alter,  in- 
crease, decrease,  or  extend  the  service,  in 
accordance  with  law,  by  allowing  not  to  ex- 
ceed a  pro  rata  increase  of  compensation 
for  any  additional  service  thereby  required; 
and,  in  case  of  decrease,  curtailment,  or  dis- 
continuance of  service,  as  a  full  indemnity 
to  said  contractor,  one  month's  extra  pay 
on  the  amount  of  service  dispensed  with, 
and  not  to  exceed  a  pro  rata  compensation 
for  the  service  retained;  but  no  increase 
of  compensation  shall  be  allowed  for  a 
change  of  service  not  amounting  to  an  in- 
crease, nor  indemnity  of  month's  extra  pay 
for  any  change  of  service  not  involving  a 
decrease  of  service." 

In  addition  the  statutory  provisions  gov- 
erning the  subject  and  the  Postoffice  regula- 
tions having  the  force  of  law  which  had 
been  stated  in  the  advertisement  for  pro- 
posals were  by  reference  incorporated  and 
made  a  part  of  the  contract  by  the  fol- 
lowing provision: 

'That  this  contract  is  further  to  be  sub- 
ject to  all  the  conditions  imposed  by  law, 
and  by  the  several  acts  of  Congress  relat- 
ing to  postoffices  and  post  roads,  and  to  the 
conditions  stated  in  the  pamphlet  adver- 
tisement of  September  15,  1905." 

It  was  averred  that  shortly  after  the 
making  of  the  contract  Miller,  the  petition- 
«P  er,  who  was  one  of  the  sureties  of^Critten- 
den,  found  that  he  was  not  able  to  supply 
the  capital  needed  for  the  performance  of 
the  contract,  and  therefore  he.  Miller,  as 
surety,  was  obliged  to  and  did  expend  the 
moneys  needed  to  buy  "harness,  sleds,  horse 
feed,  horses,  and  dogs  to  carry  the  mails" 
under  the  contract,  so  that  by  the  1st  of 
July,  1906,  the  contractor  was  ready  to  per- 
form and  did  eonunence  the  perfonnance  of 
his  duties  under  the  contract,  and  contin- 

assigning  or  transferring  this  contract;  for 
combining  to  prevent  others  from  bidding 
for  the  performance  of  postal  service;  for 
transmitting  commercial  intelligence  or  mat- 
ter which  should  go  by  mail,  contrary  to 
the  stipulations  herein;  for  transporting 
persons  so  engaged  as  aforesaid;  or  for  the 
failure  of  the  contractor  to  give  his  per- 
sonal supervision  to  the  performance  of  tiie 
service,  and  to  reside  upon  or  contiguous 
to  the  route;  that  the  Postmaster  General 
may  annul  the  contract  whenever  the  eon- 
tractor  shall  become  a  postmaster,  assistant 
postmaster,  or  member  of  Congress,  or  other- 
wise legally  incompetent  to  be  concerned  in 
such  contract;  and  whenever,  in  the  opinion 
of  the  Postmaster  General,  the  service  can- 
not be  safely  continued,  the  revenues  col- 
lected, or  the  laws  maintained  on  the  road 
or  roads  herein. 


ued'  to  perform  them  until  the  time  when 
subsequently  the  contract  was  discontinued 
by  the  Postmaster  General.  It  was  averred 
that  after  thus  advancing  the  money  as 
surety  of  Crittenden,  Miller,  finding  that 
further  advances  were  necessary  to  enable 
Crittenden  to  go  on  with  his  work,  formed 
a  partnership  with  him,  and  under  thia 
partnership  advanced  large  sums  of  money 
to  meet  the  heavy  expenses  which  were  re- 
quired,  and  continued  to  do  so,  during  a. 
period  of  nearly  two  years;  that  is,  up  ta 
or  on  or  about  the  1st  of  May,  1908,  when 
he  was  compelled,  in  order  to  protect  him- 
self and  the  United  States,  to  take  a  trans- 
fer of  the  contract  from  Crittenden;  that 
is,  to  become  the  sublessee  of  the  contract^ 
his  written  agreement  dated  the  1st  of 
May,  1908,  with  Crittenden  to  that  effect 
having  been  approved  by  the  Postoffice  au- 
thorities; indeed,  it  was  alleged  that  such 
agreement  was  written  by  those  authorities. 
This  subletting  contract  which  was  set  out 
in  full  in  the  petition  bound  Miller,  the 
subcontractor,  by  all  the  obligations  of  the 
original  contract,  made  him  liable  for  all 
fines,  forfeitures,  etc.,  imposed  under  the 
original  contract,  and  expressly  subjected 
him  to  the  risk  of  the  power  to  change,  in- 
crease, modify,  or  discontinue  the  service  as 
provided  in  the  original  contract,  the  claus- 
es covering  these  two  latter  subjects  being 
in  the  margin.f  ^ 

*It  was  alleged  that  the  petitioner  as  sub-* 
eontractor  performed  ^e  contract  as  long 
as  he  was  permitted  to  do  so  by  the  United 
States;  that  on  the  11th  of  August,  1908, 
the  Postmaster  General  issued  an  order  dis- 
continuing the  contract  service  over  the 
route  which  the  contract  embraced,  to  take 

t And  it  is  hereby  further  agreed  that  lia- 
bility for  all  fines  and  deductions  imposed 
upon  a  party  of  the  first  part  by  the  Post- 
master General,  for  failures  and  delin- 
quencies in  the  performance  of  service  un- 
der his  contract,  shall  be  assumed  and  borne 
by  the  party  of  the  second  part,  and,  if 
necessary,  the  Auditor  for  the  Postoffice  De- 
partment may  enforce  this  agreement  by 
proper  deductions  from  any  compensation 
due  the  party  of  the  second  part  for  service 
performed  under  this  subcontract. 

And  it  is  hereby  further  agreed  that  for 
any  additional  service  required  by  the  Post- 
master General,  and  not  hereinbefore  ex- 
pressly stipulated,  the  party  of  the  second 
part  shall  be  allowed  not  to  exceed  a  pro 
rata  increase  of  compensation;  and,  in  case 
of  decrease,  curtailment,  or  discontinuance 
of  service,  as  full  indemnity  a  pro  rata  of 
the  one  month's  extra  pay  allow^i  by  the 
United  States  to  the  party  of  the  first  part, 
and,  unless  previously  herein  stipulated,  not 
to  exceed  a  pro  rata  compensation  fer  the 
service  retained. 
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effeet  on  the  80th  of  September,  1908,  and 
this  order  was  enforeed  at  the  time  men- 
tioned and  an  indemnity  allowance  of  pay 
for  one  month  only  wae  made  the  contract- 
or. The  petition  alleged  that  for  many 
years  ''the  regulations  adopted  and  enforced 
by  the  Postoffice  Department  have  author- 
ized the  Postmaster  General  to  discontinue 
or  curtail  the  serrice  in  whole  or  in  part, 
in  order  to  secure  'a  better  degree  of  serv- 
ice,' or  'superior  service/  or  whenever  the 
public  interest  In  his  judgment  should  re- 
quire its  discontinuance  or  curtailment  for 
any  other  cause,  he  allowing  as  a  full  in- 
demnity to  the  contractor,  one  month's  ex- 
tra pay  on  the  amount  of  service  dispensed 
with  and  pro  rata  compensation  for  the 
amount  of  service  retained  and  continued." 
The  continuance  of  this  regulation  was  al- 
leged, and  the  various  changes  in  the  mere 
form  in  which  it  was  expressed  up  to  and 
including  the  time  when  the  regulation  then 
existing  found  statement  in  the  contract 
and  in  the  proposals  subject  to  which,  as 
we  have  seen,  the  contract  was  made.  The 
^  petition,  however,  averred  as  follows : 
^  *'The  regulation,  whatever  its  language 
or  its  number,  was  not  drawn  and  promul- 
gated with  reference  to  the  conditions  ex- 
isting in  Alaska  on  Route  No.  78,108  during 
the  period  covered  by  the  contract  sued  on, 
but  it  was  drawn  and  promulgated  with 
reference  to  conditions  existing  within  the 
limits  of  the  United  States  and  exclusive 
of  that  route  in  Alaska,  and  particularly 
without  reference  to  the  hereafter  described 
conditions  existing  in  that  part  of  Alaska 
covered  by  the  contract  sued  on. 

''In  the  preparation  of  the  forms  of  ad- 
vertisement, proposal,  and  contract  in  suit, 
the  government  officials  adopted  the  regu- 
lation in  force,  and  such  advertisement, 
proposal,  and  contract  were  drawn  and 
printed  for  general  use,  and  the  proposal 
and  contract  were  presented  for  execution 
without  particular  r^ard  to  the  physical, 
climatic,  or  other  conditions  then  existing 
or  that  might  exist  along  the  line  of  that 
route  during  the  contract  period  of  four 
years.  At  the  execution  of  the  proposal 
and  contract,  and  of  the  subsequent  contract 
of  subletting,  Crittenden  and  petitioner  did 
not  think  or  believe  that  the  contract  in 
suit  would  be  discontinued  or  terminated 
in  any  manner  or  form,  but,  on  the  con- 
trary, they  believed  that  the  contract  in 
suit  would  be  in  full  force  and  effect  during 
the  whole  contract  period,  and  they  named 
the  amount  of  annual  compensation  in  that 
belief.  They  expected  that  they  would  en- 
counter losses  of  profits  in  a  portion  of  the 
contract  period,  but  would  earn  good  profits 
before  the  contract  period  ended  and  for 
the  whole  contract  period.    Had  Crittenden 


and  the  petitioner  believed  otherwise  than 
as  above  stated,  they  would  not  have  exe- 
cuted either  of  the  contracts  for  that  annu- 
al compensation,  nor  would  petitioner  have 
made  the  arrangements  and  expenditures  in 
the  early  part  of  1003  (1908)  hereinafter 
described.  On  the  contrary,  petitioner 
made  such  arrangements  and  expenditures 
in  the  belief  that  the  contract  would  be  in^ 
force  for  the  full  contract  period.*  Peti-* 
tioner  avers  that  if  the  government  had 
asked  bids  for  a  two-year  contract  on  that 
route,  Crittenden  would  not  have  submitted 
a  bid  at  all,  and  petitioner  would  not  have 
become  surety  on  any  contract  for  less  than 
$92,000  per  annum,  because  the  conditions 
were  such  that  the  expenses  of  carrying  the 
mails  on  the  route  would  be  far  heavier  for 
carrying  them  in  1006  than  in  1907,  and 
in  1907  than  in  1008,  and  in  1908  than  in 
1909.  As  an  illustration,  the  petitioner 
avers  that  it  cost,  to  wit:  $161,169.65  to 
perform  the  contract  until  It  was  discon- 
tinued by  order  of  the  Postmaster  General^ 
that  amount  being  to  wit:  $48,596.08 
more  than  the  total  sum  received  from  the 
government,  but  it  would  only  have  coat 
him,  to  wit:  $43,390  to  perform  the  con- 
tract for  the  remaining  twenty-two  montha 
of  the  contract  period,  during  which  time 
he  would  have  received,  to  wit:  $84,326  for 
canying  the  mails;  a  profit  of,  to  wit: 
$40,936." 

The  petition  moreover  allied  that  the 
conditions  which  existed  at  the  time  the 
contract  was  made  in  the  region  covered  by 
the  mail  route  which  it  embraced  caused 
it  to  be  extremely  difficult  and  hazardous 
to  hunian  life  and  property  to  carry  the 
mails  over  the  route  described  and  within 
the  time  specified  in  the  contract.  In  many 
places,  it  was  averred,  the  government 
trails  were  not  fit  to  be  used  because  of 
their  bad  condition,  and  it  became  neces- 
sary to  build  new  ones.  With  much  am- 
plitude, the  petition  described  the  almost  in- 
surmountable difficulties  with  which  the 
performance  of  the  contract  was  environed: 
the  cutting  of  trails,  the  building  or  re- 
pairing of  bridges,  tbe  erecting  of  sheds, 
the  transporting  at  an  enormous  expense 
along  the  route  of  the  means  to  sustain  men 
and  horses;  the  struggle  in  doing  so  in 
winter  through  ice  and  snow,  and  in  spring 
and  summer,  the  overcoming  of  obstacles 
resulting  from  fiood  and  many  other  causes. 
Indeed,  the  facts  detailed,  being  taken  as 
true,  establish  that  the  performance  of  the 
contact  was  surrounded  by  difficulty  of  the^ 
•gravest  character,  to  overcome  which  called* 
for  the  manifestation  on  the  part  of  the 
contractor  of  courage,  the  exertion  of  great 
energy,  and  a  willingness  to  make  sacri- 
fices in  order  to  discharge  the  duties  im- 
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poeed  by  the  eontract.  It  was  allied  that 
the  making  of  the  strenuous  exertion  and 
the  incurring  of  the  hazards  to  life  and 
property  which,  as  we  have  stated,  the  pe- 
tition described,  were  necessary,  *'as  the 
government  did  not  make  allowance  for  de- 
lays, whether  caused  by  snows,  storms,  bliz- 
zards, the  freeze-up  in  the  fall,  the  break- 
up in  the  spring,  or  any  other  ocmsidera- 
tion,  but  fines  were  charged  at  every  oppor- 
tunity." 

It  was  allied  that  counting  on  the  fact 
that  the  contract  would  be  allowed  to  go 
to  its  termination,  after  the  petitioner  be- 
came the  sublessee  he  spent  a  large  amount 
of  money  in  putting  the  route  in  fair  con- 
dition, in  provisioning  the  same  by  ship- 
ping food  for  men  and  horses  at  freight 
rates  which  were  enormous,  all  of  which 
he  would  not  have  done  had  he  been  in- 
formed of  the  intention  of  the  government 
to  discontinue  the  contract  before  the  end 
of  the  contract  period.  That  upon  the  same 
reliance,  as  a  means  of  utilizing  his  equip- 
ment, he  bought  out  the  rights  and  assumed 
the  obligations  of  a  contract  which  had  been 
made  by  a  firm  known  as  Scott  &  Frase  for 
carrying  the  mails  from  a  point  known  as 
Tanana  Crossing  to  Eagle,  the  place  where 
the  contract  of  which  the  petitioner  was  the 
subcontractor  terminated. 

It  was  alleged  that  although  in  Septem- 
ber, 1908,  the  government  discontinued  the 
contract  of  petitioner,  it  did  not  discon- 
tinue the  mail  service  to  which  that  con- 
tract related,  but  only  restricted  it, — ^that 
is,  cut  out  about  190  of  the  428  miles  be- 
tween Valdes  and  Eagle,  and  in  the  balance 
had  the  mails  carried  by  contracts  exact- 
ing a  less  onerous  and  less  frequent  service, 
these  contracts  having  been  made  as  emer- 
gency contracts,  without  advertisement, 
^  without  affording  the  petitioner  any  oppor- 
•  tunity  to  bid* for  them  or  to  take  them 
under  the  prior  contract  which  was  discon- 
tinued by  the  order  of  1908.  The  sum 
which  was  claimed  was  the  alleged  loss  re- 
sulting from  having  been  obli^r' i  to  discon- 
tinue the  contract,  the  calculation  in  effect 
on  the  subject  charging  the  amount  spent 
under  the  contract  as  well  as  $41,129.52  as 
the  result  of  the  purchase  of  the  Scott  A 
Frase  contract,  and  crediting  the  total 
amount  received  from  the  government. 

These  being  the  averments  of  the  petition, 
it  is  obvious,  the  questions  are  as  follows: 
First,  did  the  contract  confer  the  authority 
on  the  United  States  to  discontinue  its  per- 
formance, and,  if  so,  did  it  give  power  to 
the  Postoffice  authorities  after  the  contract 
was  discontinued  to  deal  with  the  mail 
routes  which  the  contract  had  previously 
embraced  in  such  a  manncir  as  was  found 
necessary  to  subserve  the  public  interest; 


second^  If  yes*  did  the  averments  of  the  bill 
show  such  a  state  of-  facts  as  would  Justify 
the  cimclusion  that  the  action  of  the  Post- 
office  authorities  in  exerting  the  lawful 
power  of  discontinuance  was  so  impelled  by 
bad  faith  as  to  cause  the  exertion  of  the 
otherwise  lawful  power  to  be  invalid  and 
voidt 

That  in  explicit  terms  the  express  au- 
thority was  given  to  the  United  States  to 
discontinue  the  execution  of  the  contract 
is  so  plainly  the  result  of  the  proposal 
which  led  up  to  the  contract,  if  the  text  of 
the  contract  itself,  of  the  Postoffice  rules 
and  regulations  which  by  the  text  were  in- 
corporated in  and  made  a  part  of  the  con- 
tract, as  to  leave  no  room  for  discussion. 
Indeed,  this  result  was  in  terms  admitted 
by  the  all^ations  of  the  petition  to  which 
we  have  referred,  and  the  challenge  of  the 
power  to  discontinue  therein  made  conceded 
that  the  terms  of  the  contract  gave  the  pow- 
er, but  relied  only  upon  the  assertion  that 
such  terms,  although  express  and  positive, 
should  be  read  out  of  the  contract  as  in- 
applicable to  the  situation  to  which  the 
contract  related ;  that  is,  the  carriage  of  the 
mail  OTcr  the  designated  route  in  Alaska.  J 
*But  we  must  be  governed  by  the  contract,* 
and  cannot,  as  we  are  asked  to  do,  first 
destroy  it  in  part  and  then  enforce  that 
which  would  remain,  which  would  be  the 
result  of  holding  that  the  stipulations  of 
the  contract  conferring  power  upon  the 
government  may  be  obliterated,  and  the  con- 
tract»  with  those  stipulations  wiped  out, 
be  enforced  as  against  the  government  for 
the  benefit  of  the  petitioner.  And  the  ab- 
solutely conclusive  force  of  this  view,  when 
considered  as  a  general  proposition,  is  at 
once  additionally  demonstrated  by  a  par- 
ticular consideration  of  the  case  in  hand, 
since  the  reserve  power  on  the  part  of  the 
government  to  discontinue  the  contract 
which  is  here  in  question  found  its  place  in 
the  proposal  and  contract  in  consequence 
of  the  postal  regulations  having  the  effect 
of  law  which  had  prevailed  for  many 
years,  and  which  therefore  caused  the  con- 
tract with  the  reservation  of  the  right  to 
discontinue  to  be  but  the  expression  of  a 
rule  of  public  policy  limiting  in  the  public 
interest  the  power  to  contract, — a  limita- 
tion sanctioned  over  and  over  again  at 
least  by  an  unerring  implication  by  statu- 
tory approval.  Of  course,  under  this  con- 
dition of  things,  the  suggestion  that  the 
contractor  would  not  have  bound  himself  to 
the  government  if  he  had  considered  that 
the  unambiguous  words  of  the  contract 
would  be  enforced  can  be  of  no  avail.  And 
it  is  equally  manifest  that  it  is  impossible 
to  give  any  effect  to  the  suggestion  that 
the  terms  of  the  contract  did  not  apply  b«- 
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cause  of  fhe  place  where  the  work  covered 
by  the  contract  was  to  be  performed.  The 
presumption  is  that  whatever  may  have 
been  the  difficulties  of  performance,  they 
were  in  the  minds  of  the  contracting  par* 
ties,  and  were  elements  entering  into  the 
o£fer  by  the  contractor  to  do  the  work 
for  a  stated  compensation,  and  also  con- 
stituted elements  of  danger  against  which 
the  government  protected  itself  by  the  ex- 
press reservation  of  the  right  to  discon- 
tinuance which  was  explicitly  exerted. 
{2  While  it  is  not  necessary  to  do  so,  we  ob- 

•  serve  in  passing  that  the  •averments  of  the 
petition  itself  give  rise  to  inferences  sus- 
taining this  very  natural  conclusion. 

That  the  power  to  discontinue  the  con- 
tract left  the  government  free  after  such 
discontinuance  to  make  such  contracts  as 
were  deemed  best  is  also  the  unambiguous 
result  of  the  proposals  submitted  by  the 
govemmenty  of  the  text  of  the  contract  it- 
selfy  and  of  the  context  of  the  postal  rules 
and  regulations  which  by  reference  were 
incorporated  into  the  contract.  In  fact, 
while  the  context  establishes  this  result  so 
clearly  and  so  obviously  as  to  leave  no 
room  for  extraneous  reasoning,  if  such  were 
not  the  case,  and  -purpose  and  intent  re- 
quired to  be  looked  at»  it  is  manifest  that 
to  deny  that  such  power  existed  would  be 
to  set  aside  and  frustrate  the  public  policy 
upon  which  the  right  to  discontinue  rests. 
,It  would  render  the  exertion  of  the  power 
futile— or  cause  it  to  be  inadequate  to  pro- 
tect the  public  interest,  since  it  would  de- 
prive of  means  of  remedying  the  evil  to 
cure  which  the  right  to  discontinue  was 
exerted.  The  irresistible  force  of  the  con- 
tract itself  on  the  subject  has  been  previous- 
ly pointed  out  by  this  court  in  a  case  which 
was  cited  by  the  court  below  in  its  clear 
opinion.  Slavens  v.  United  States,  106  U. 
8.  220,  233,  236,  49  L.  ed.  467,  450,  460,  26 
Sup.  Ct.  Rep.  229. 

Making  the  assumption,  for  the  sake  of 
the  argument  only,  ^at  the  existence  of  a 
fraudulent  motive  or  of  bad  faith  impelling 
the  exercise  by  the  Postmaster  General  of 
the  authority  conferred  upon  him  to  dis- 
continue be  a  factor  in  determining  whether 
an  otherwise  valid  power  had  been  lawfully 
exerted,  such  concession  could  have  no  pos- 
sible reference  to  this  case,  since  it  is  ex- 
pressly conceded  in  the  argument  at  bar 
that  no  such  charge  was  made  in  the  pe- 
tition and  none  is  relied  upon,  the  only 
claim  being  that  a  power  not  conferred  was 
exerted,  or  that,  if  one  which  was  given 
was  exercised,  the  circumstances  disclosed 
were  of  such  a  character  as  to  justify  the 

•  legal  conclusion  that  it  was  so  grossly  in- 

•  equitable  to  bring  Hhe  power  into  play  that 
its  exertion  ought  not  to  receive  judicial 


sanction.  But  this  simply  calls  upon  us  to 
substitute  judicial  discretion  for  the  discre- 
tion lodged  by  the  law  and  the  contract  in 
the  Postmaster  General, — a  power  which,  of 
course,  it  is  beyond  our  competency  to  exer- 
cise. Let  it  be  conceded  that  if  the  truth 
be  admitted  of  all  the  facts  as  to  the  un- 
foreseen difficulties,  the  stress  of  storm  and 
blizzard  and  snow  and  ice  and  freshet, 
which  prevailed  as  averred  over  the  track- 
less wilderness  through  which  the  mail 
route  extended,  a  case  of  great  hardsliip 
would  be  established,  the  very  truth  of  the 
averments  referred  to  also  naturally  sug- 
gests the  reasons  which,  in  the  exercise  of 
a  wise  discretion,  may  have  called  into  play 
the  exertion  of  the  power  to  discontinue  the 
contract  in  the  public  interest  and  for  the 
public  benefit.  As  under  the  conditions 
stated  the  hardships  allf^ed  were  but  the 
result  of  a  mistake  of  the  petitioner  in 
making  an  improvident  contract,  relief  can 
only  be  obtained  at  the  hands  of  Congress. 
Affirmed. 


(233  U.  S.  86) 

METZGER     MOTOR     CAR     COMPANY, 

Plff.  in  Err., 

V. 

JOHN  W.  PARROTT. 

OotTBTs  (I  366*)— Mattebs  Abisino  Amv 

Decision  Below—State  Statute  Hsld 

Invalid  Pendxivo  Appeal. 

A  judgment  of  a  Federal  district  court 
based  solely  upon  a  state  statute  creating^ 
the  cause  of  action,  which  otherwise  would 
not  exist,  will  be  reversed  by  the  Federal 
Supreme  Court  on  writ  of  error,  whtre,  since 
the  trial  of  the  case,  the  statute  has  been 
held  by  the  highest  state  court  to  violate 
the  Constitution. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S9  d64-957.  960-968 ;   Dec.  Dig.  fi  366.*! 

[No.  809.] 

Argued  March  18  and  10,  1914.     Decided 

April  6,  1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Michigan  to  review  a  judgment  in  favor 
of  plaintiff  in  a  personal-injury  action. 
Reversed. 

Messrs.  Henry  Ii.  Ijyster  and  John  G. 
Donnelly  for  plaintiff  in  error. 

Messrs.  Silas  B.  Spier  and  Thomas  A. 
E.  Weadock  for  defendant  in  error. 

*  Memorandum    opinion    by    direction    of? 
the  court,  by  Mr.  Chief  Justice  White: 

This  action,  brought  in  the  state  court 
to  recover  for  personal  injuries  and  other 
damages,  was  removed  by  the  defendant  to 


*For  other  cases  see  same  topic  A  8  nvmbbr  In  Dec.  t  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  circuit  court  of  the  United  States  on 
the  ground  of  adverse  citizenship,  and  there 
tried,  resulting  in  a  verdict  and  judgment 
for  the  plaintiff.  Direct  error  ia  prosecuted 
to  that  court  (now  the  district  court)  be- 
cause of  the  asserted  repugnancy  of  the  fol- 
lowing statute  of  the  state  upon  which  the 
recovery  was  based,  to  the  due  process 
clause  of  the  14th  Amendment: 

'*The  owner  of  a  motor  vehicle  shall  be 
liable  for  any  injury  occasioned  by  the  negli- 
gent operation  by  any  person  of  such  motor 
vehicle,  whether  such  negligence  consists  in 
violations  of  the  provision  of  a  statute  of 
this  state,  or  in  the  failure  to  observe  such 
ordinary  care  in  such  operation  as  the  rules 
of  the  common  law  require;  but  such  owner 
shall  not  be  so  liable  in  case  such  motor 
vehicle  shall  have  been  stolen."  [2  How. 
Anno.  Stat.  1013,  §  2406.] 
;j|  The  injuries  complained  of  were  caused 
*  by  the  *n^ligence  of  a  chauffeur  In  oper- 
ating an  automobile  owned  by  the  defend- 
ant company,  resulting  in  a  collision  on  the 
highway  with  plaintiff's  horses  and  the  cart 
in  which  he,  with  two  others,  was  riding. 
Although  the  driver  of  the  automobile  was 
in  the  employ  of  the  defendant  company  as 
a  car  tester  and  chauffeur,  he  was  not  at  the 
time  of  the  accident  (about  midnight)  en- 
gaged in  the  company's  business,  but  had 
taken  the  car  without  the  knowledge  or 
consent  of  the  company,  and  in  violation  of 
its  rules,  for  the  purpose  of  pleasure-riding 
with  his  friends.  Under  these  facts,  aside 
from  the  statute,  the  court  below  charged 
the  jury,  and  it  is  not  here  disputed,  that 
the  plaintiff  could  not  recover  under  the  law 
of  Michigan  for  the  injuries  suffered,  and 
hence  that  his  right  to  recover,  if  any,  was 
exclusively  under  the  statute. 

The  duty  of  considering  the  contention 
here  urged,  the  unconstitutionality  of  the 
statute,  is  rendered  unnecessary  by  deci- 
sions of  the  supreme  court  of  the  state  since 
the  trial  of  this  case,  in  which  the  statute 
was  held  void  because  in  conflict  with  both 
the  state  and  the  United  States  Constitu- 
tions. Daugherty  v.  Thomas,  174  Mich.  371, 
46  L.R.A.(N.S.)  690,  140  N.  W.  615;  Barry 
T.  Metzger  Motor  Car  Co.  175  Mich.  466, 
141  N.  W.  529.  We  say  this  because  while 
it  is  undoubtedly  our  duty  to  decide  for  our- 
selves whether  the  statute  is  repugnant  to 
the  Constitution  of  the  United  States,  we 
must  accept  the  ruling  of  the  state  court  as 
to  the  repugnancy  of  the  statute  to  the  state 
Constitution.  As  the  effect  of  the  state  de- 
cision on  that  subject  is  to  determine  that 
«(  initio  the  statute  was  void,  and  as  there 
was  admittedly  no  right  to  recover  in  the 
absence  of  a  valid  statute,  the  obvious  duty 
to  reverse  results. 


There  is  a  suggestion  in  the  argument 
that  prior  to  the  decisions  of  the  state  court 
to  which  we  have  referred,  which  expressly 
held  the  statute  to  be  unconstitutional,  there 
had  been  a  ruling  of  that  court  deciding  it 
not  to  be  repugnant  to  the  state  Constitu-^ 
tion.  Johnson  v.  Sergeant|*  168  Mich.  444,* 
134  N.  W.  468,  2  N.  0.  C.  A.  334.  But  it 
is  to  be  observed  that  as  to  that  ruling  the 
court  in  the  Daugherty  Case  declared  that 
the  statement  as  to  the  constitutionality  of 
the  statute  made  in  the  Johnson  Case  was 
merely  obiter.  Even,  however,  if  this  were 
not  the  case,  we  cannot  now  treat  as  exist- 
ing a  statute  which  the  court  of  last  resort 
of  the  state  declares  cannot  be  enforced 
compatibly  with  the  state  Constitution. 
And  as  here  there  is  no  claim  of  rights  ac- 
quired under  contract  in  the  light  of  a  set- 
tled rule  of  state  interpretation  of  a  state 
law  or  Constitution,  there  is  no  founda- 
tion whatever  for  upholding  assumed  rights 
which  can  alone  rest  upon  the  existence  of 
a  state  statute  when  the  state  court  of  last 
resort  has  held  there  is  no  valid  statute  t# 
sustain  them. 

Reversed. 


(2SS  U.  S.  61) 

CHARLES  CARLESI,  alias  Charles  Carlese^ 

Plff.  in  Err., 

V. 

PEOPLE  OP  THE  STATE  OP  NEW  YORK. 

Criminal  Law  (|  1201*)— SxATUTEa— Sbc- 

OND  Offenders  —  PssaiDBifT's  Pardon 

OF  Prior  Conviction. 

No  rights  under  the  Pederal  Constitu- 
tion are  infringed  by  the  provision  of  N. 
Y.  Penal  Law  (Consol.  Laws,  chap.  40), 
§  1941,  under  which  a  person  committing 
a  crime  against  the  laws  of  that  state  may 
be  punished  as  a  second  offender  because 
of  a  prior  conviction  of  an  offense  against 
the  United  States,  notwithstanding  a  ]par- 
don  granted  bv  the  President  of  the  United 
Stat^  after  the  convict  had  completed  his 
term  of  imprisonment  under  such  prior 
conviction. 

[Bd.  Note.— For  other  caiea,  see  Criminal  Law, 
Cent  Dig.  9  Z26i;   Dec  Dig.  9  UOl.*] 

[No.  679.J 

Argued  March  2,  1014.     Decided  April  6* 

1914. 

IN  ERROR  to  the  Court  of  General  Ses- 
sions of  the  Peace  in  and  for  the  County 
of  New  York  in  the  State  of  New  York,  to 
review  a  judgment  entered  pursuant  to  the 
mandate  of  the  Court  of  Appeals  of  that 
state,  which  had  affirmed  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Courts 
First  Departmenti  affirming  a  conviction  in 


•For  other  cases  see  same  topio  A  S  inTMSui  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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the  Court  of  General  Sessions  of  the  crime 
«f  forgery  in  the  second  degree  as  a  second 
offense.     Affirmed. 

See  same  case  below  in  Appellate  DiTision, 
164  App.  Div.  481,  139  N.  Y.  Supp.  309;  in 
Court  of  Appeals,  208  N.  Y.  647,  101  N.  E. 
1114. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Almnth  O.  Vandlver,  George 
Gordon  Battle,  John  Caldwell  Myers,  James 
E.  Brande,  Joseph  Weber,  and  J*  Joseph 
Lilly  for  plaintiff  in  error. 

Messrs.  Robert  S.   Johnstonet  Stanley 
L.  Richter,   and   Charles   S.  Whitman   for 
defendant  in  error. 
le 

f  •  Mr.   Chief  Justice  Wblte  deliyered  the 
opinion  of  the  court: 

The  plaintiff  in  error  was  accused  of  the 
erime  **of  forgery  in  the  second  degree  as  a 
second  offense."  The  indictment  contained 
a  recital  of  the  prior  offense  relied  on,  that 
is,  a  conviction  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of 
New  York,  and  a  sentence  for  three  and  one- 
half  years  in  the  penitentiary  for  the  crime 
of  selling  and  having  in  possession  counter- 
feit coin.  The  statute  of  the  state  of  New 
York,  which  was  the  authority  for  refer- 
ring to  the  prior  conviction,  was  as  follows: 

**A  person  who,  after  having  been  con- 
victed within  this  state,  of  a  felony,  or  an 
attempt  to  commit  a  felony,  or  of  petit  lar- 
ceny, or,  under  the  laws  of  any  other  state, 
government,  or  country,  of  a  crime  which, 
if  committed  within  this  state,  would  be  a 
felony,  commits  any  crime,  within  this 
state,  is  punishable,  upon  conviction  of  such 
second  offense,  as  follows: 

"1.  If  the  subsequent  crime  is  such  that, 
upon  a  first  conviction,  the  offender  might 
be  punished,  in  the  discretion  of  the  court, 
by  imprisonment  for  life,  he  must  be  sen- 
tenced to  imprisonment  in  a  state  prison  for 
life. 
*"2.  If  the  subsequent  crime  is  such  that, 
upon  the  first  conviction,  the  offender  would 
be  punishable  by  imprisonment  for  any  term 
less  than  his  natural  life,  then  such  person 
must  be  sentenced  to  imprisonment  for  a 
term  not  less  than  the  longest  term,  nor 
more  than  twice  the  longest  term,  prescribed 
upon  the  first  conviction.''  [Penal  Laws 
(Consol.  Laws,  chap.  40)  §  1941.] 

The  accused  pleaded  not  guilty,  and  while 
admitting  the  truth  of  the  recitals  in  the 
indictment  as  to  his  prior  conviction,  sen- 
tence, and  service  of  time  in  the  peniten- 
tiary, moved  to  strike  from  the  indictment 
all  reference  to  those  subjects,  and  insisted 
on  his  right  to  be  tried  without  at  all  con- 
sidering or  in  any  manner  referring  to  the 
prior  conviction  and  sentence  on  the  gpround 
of  a  pardon  granted  to  him  by  the  President 
34  S.  C— 37 
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of  the  United  States  after  he  had  completed 
his  term  of  service  under  the  prior  convic- 
tion. The  pardon  relied  upon  was  offered  in 
evidence.  On  the  trial  which  followed  the 
refusal  of  the  court  to  grant  the  motion  to 
strike  out  or  to  rule  as  requested,  the  al- 
leged Federal  right  based  upon  the  pardon 
was  further  urged  upon  the  court  in  every 
conceivable  form,  and  was  adversely  acted 
upon,  and  after  conviction  was  also  pressed 
and  adversely  passed  Upon  in  both  the  ap- 
pellate division  (154  App.  Div.  481,  139 
N.  Y.  Supp.  309)  and  in  the  court  of  ap- 
peals of  New  York  (208  N.  Y.  647,  101  N. 
K.  1114).  And  it  is  the  adverse  ruling  of 
the  court  of  appeals  concerning  such  as- 
serted Federal  right  which  forms  the  sole 
basis  for  this  writ  of  error,  addressed  to 
the  trial  court  because  of  the  action  of  the 
court  of  appeals  in  remitting  the  entire  rec* 
ord  to  that  court. 

The  arguments  at  bar  cover  a  wider  field 
than  is  essential  to  be  considered  in  order 
to  pass  upon  the  question  for  decision.  As 
the  state  courts  held  that  the  statute  di- 
rected the  consideration  of  the  prior  con- 
viction despite  the  pardon,  we  must  treat 
the  case  as  if  the  statute  so  expressly  com- 
manded, and  test  its  repugnancy  to  then 
Const itution*of  the  United  States  upon  that* 
assumption.  The  issue  is  a  narrow  one, 
and  involves  not  the  determination  of  the 
operation  and  effect  of  a  pardon  within  the 
jurisdiction  of  the  sovereignty  granting  it, 
but  simply  requires  it  to  be  decided  how  far 
a  pardon  granted  as  to  an  offense  committed 
against  tibe  United  States  operates,  so  to 
speak,  extraterritorially  as  a  limitatioB 
upon  the  states,  excluding  them  from  con- 
sidering the  conviction  of  a  prior  and  par- 
doned offense  against  the  United  States  in 
a  prosecution  for  a  subsequent  state  offense. 
It  may  not  be  questioned  that  the  states  are 
without  right  directly  or  indirectly  to  re- 
strict the  national  government  In  the  exer- 
tion of  its  legitimate  powers.  It  is  there- 
fore to  be  conceded  that  if  the  act  of  the 
state  in  taking  into  consideration  a  prior 
conviction  of  an  offense  committed  by  the 
same  offender  against  the  laws  of  the 
United  States  despite  a  pardon  was  in  any 
just  sense  a  punishment  for  such  prior 
crime,  that  the  act  of  the  state  would  be  void 
because  destroying  or  circumscribing  the  ef- 
fect of  the  pardon  granted  under  the  Ck>n- 
stitution  and  laws  of  the  United  States. 
And  of  course,  conversely,  it  must  be  con- 
ceded that  if  it  be  that  the  act  of  the  state 
in  taking  into  consideration  a  prior  offense 
committed  against  the  United  States  after 
pardon  under  the  circumstances  stated  was 
not  in  any  degree  a  punishment  for  the  prior 
crime,  but  was  simply  an  exercise  by  the 
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state  of  a  local  power  within  its  exclusive 
cognizance,  there  could  be  no  violation  of 
the  Constitution  of  the  United  States.  The 
whole  controversy  therefore  is  to  be  resolved 
by  fixing  the  nature  and  character  of  the 
action  ol  the  state  under  the  circumstances 
for  the  purpose  of  deciding  under  which  of 
these  two  categories  it  is  to  be  classed. 
When  the  issue  is  thus  defined  and  limited 
its  solution  is  free  from  difficulty,  as  it  has 
been  repeatedly  and  conclusively  foreclosed 
by  the  prior  adjudications  of  this  court. 
In  McDonald  v.  Massachusetts,  180  U.  S. 
S  811,  45  L.  ed.  642,  21  Sup.  Ct.  Rep.  389, 
*  the  courts  considered  and  adversely  disposed 
ai  a  contention  that  a  statute  of  the  state 
of  Massachusetts  was  repugnant  to  the  Con- 
stitution of  the  United  States  because  it 
provided  for  a  punishment  as  an  habitual 
criminal  of  any  person  convicted  of  a  felony 
in  Massachusetts  who  was  found  to  have 
been  "twice  convicted  of  crime,  sentenced 
and  committed  to  prison,  in  this  or  any 
other  state,  or  once  in  this  and  once  at  least 
in  any  other  state,  .  .  ."  In  holding  that 
the  statute  was  not  in  conflict  with  the  Con- 
stitution, the  court  said: 

"The  fundamental  mistake  of  the  plain- 
tiff in  error  is  his  assumption  that  the  judg- 
ment below  imposes  an  additional  punish- 
ment on  crimes  for  which  he  had  already 
been  convicted  and  punished  in  Massachu- 
setts and  in  New  Hampshire. 

"But  it  does  no  such  thing.    The  statute 
under  which  it  was  rendered  is  aimed  at 
habitual  criminals;   and.  simply  imposes  a 
heavy  penalty  upon  conviction  of  a  felony 
committed  in  Massachusetts  since  its  passage, 
by  one  who  had  been  twice  convicted  and 
imprisoned  for  crime  for  not  less  than  three 
years,  in  this  or  in  another  state,  or  once 
in  each.     The  punishment  is  for  the  new 
crime  only,  but  is  the  heavier  if  he  is  an 
habitual  criminal.     .     .     .    It  is  within  the 
discretion  of  the  legislature  of  the  state  to 
treat  former  imprisonment  in  another  state 
as  having  the  like  effect  as  imprisonment  in 
Massachusetts,  to  show  that  the  man  is  an 
habitual  criminal.    .     .    .    The  statute,  im- 
posing a   punishment   on   none  but  future 
crimes,  is  not  ew  post  facto.    It  affects  alike 
all  persons  similarly  situated,  and  therefore 
does  not  deprive  anyone  of  the  equal  pro- 
tection of  the  laws.    Moore  v.  Missouri,  159 
U.  S.  673,  40  L.  ed.  301,  16  Sup.  Ct.  Rep. 
179;    Ross's   Case,    2    Pick.    165;    Com.   v. 
Graves,   155  Mass.  163,   16  L.R.A.  256,  29 
N.  E.  679;    Sturtevant  v.   Com.   158  Mass. 
698,  33  N.  £.  648;  Com.  v.  Richardson,  176 
Mass.  202,  56  N.  £.  988. 
g     '*The  statute  does  not  impair  the  right 
*  of  trial  by  jury  *or  put  the  accused  twice  in 
jeopardy  for  the  same  offense,  or  impose  a 
emel  or  unusual  punishment."     (pp.  312, 


313.)  The  subject  again  came  under  con- 
sideration in  Graham  v.  West  Virginia,  224 
U.  S.  616,  66  L.  ed.  917,  32  Sup.  Ct.  Rep. 
683,  and  was  re-examined  in  all  its  aspects, 
and  after  a  full  i;eference  to  the  English 
and  American  authorities,  the  doctrine  an- 
nounced in  the  McDonald  Case  was  re-ex- 
pounded and  reapplied  so  as  to  now  leave 
no  room  for  any  further  controversy  what- 
soever on  the  subject.  Applying  the  prin- 
ciples thus  settled,  the  case  before  us  clear- 
ly comes  within  the  second  category  which 
we  have  stated,  and  therefore  the  contention 
as  to  the  effect  of  the  pardon  here  pressed 
is  devoid  of  all  merit,  and  the  court  below 
was  right  in  so  holding. 

Determining  as  we  do  only  the  case  before 
us,  that  is,  whether  the  granting  of  a  par- 
don by  the  President  for  a  crime  committed 
against  the  United  States  operates  to  re- 
strict and  limit  the  power  of  the  state  of 
New  York  to  punish  crimes  thereafter  com- 
mitted against  its  authority,  and  in  so 
doing  to  prescribe  such  penalties  as  may 
be  deemed  appropriate  in  view  of  the  nature 
of  the  offense  and  the  character  of  the  of* 
fender,  taking  in  view  his  past  conduct,  vr% 
must  not  be  understood  as  in  the  slighteet 
degree  intimating  that  a  pardon  would 
operate  to  limit  the  power  of  the  United 
States  in  punishing  crimes  against  its  au- 
thority to  provide  for  taking  into  considera- 
tion past  offenses  committed  by  the  accused 
as  a  circumstance  of  aggravation,  even  al* 
though  for  such  past  offenses  there  had  been 
a  pardon  granted. 

Indeed,  we  must  not  be  understood  as  in- 
timating that  it  would  be  beyond  the  legis- 
lative competency  to  provide  that  the  fact 
of  the  commission  of  an  offense  after  a  par- 
don of  a  prior  offense  should  be  considered 
as  adding  an  increased  element  of  aggrava- 
tion to  that  which  would  otherwise  result 
alone  from  the  commission  of  the  prior  ai* 
f  ense. 

Affirmed. 


(2SS  U.  8.  11) 
K.  A.  BROWNING,  Plff.  In  Err^ 

V. 

CITY  OF  WAYCROSS. 

COMMEBCE  (§  66*)— Statu  RKOUUkxiON— Oc- 
cupation Tax  —  EsECTiNo  Lightning 
Rods. 

The  business  of  erecting  lightning  rods 
within  the  corporate  limits  as  the  agent  of 
a  nonresident  manufacturer  on  whose  be- 
half such  agent  had  solicited  orders  for  the 
sale  of  such  rods,  and  from  whom  he  had 
received  the  rods  when  shipped  into  the  state 
on  such  orders,  may  be  subjected  to  a  mu- 
nicipal license  tax  without  violating  the 
commerce  clause  of  the  Federal  Constitu- 
tion, although  the  contracts  under  which 
the  rods  were  shipped  bound  the  seller  at 
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bis   own   exi'^'-^^e   to  ftttaeh   tli^m   to   the 
bouses  of  the  persons  who  ordered  them. 

[BdL  Note.— For  other  cases,  see  Ooipmeroe, 
Cent  Die.  9  111;   Deo.  Dig.  S  66.«] 

[No.  259.] 

Argued    and    submitted    Mareh   11,    1014. 
Decided  April  6,  1014. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Georgia  to  review  a  judgment 
which  affirmed  a  conviction  in  the  Superior 
Court  of  Ware  County,  in  that  state,  of 
erecting  lightning  rods  without  paying'  an 
occupation  tax.     Affirmed. 

See  same  case  below,  11  Qa.  App.  46,  74 
8.  £.  664. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  A.  Jones,  J.  L.  Sweat, 
and  Nathan  Frank  for  plaintifF  In  error. 

Mr.  T.  S.  Felder,  Attorney  General  of 
Georgia,  and  Mr.  W.  W.  liainbdlii  for  de- 
fendant in  error. 

•   *Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  plaintiff  in  error  was  charged  in  a 
municipal  court  with  violating  an  ordinance 
which  imposed  an  annual  occupation  tax 
of  $25  upon  "lightning  rod  agents  or  deal* 
ers  engaged  in  putting  up  or  erecting  light- 
ning rods  within  the  corporate  limits"  of 
the  city  of  Waycross.  Although  admitting 
that  he  had  carried  on  the  business,  be 
pleaded  not  guilty,  and  defended  upon  the 
ground  that  he  had  done  so  as  the  agent 
of  a  St.  Louis  corporation  on  whose  behalf 
be  had  solicited  orders  for  the  sale  of 
lightning  rods;  had  received  the  rods  when 
•hipped  on  such  orders  from  St.  Louis,  and 
bad  erected  them  for  the  corporation,  the 
price  paid  for  the  rods  to  the  corporation 
including  the  duty  to  erect  them-  without 
further  charge.  This  it  was  asserted  con- 
stituted the  carrying  on  of  interstate  com- 
merce which  the  city  could  not  tax  without 
violating  the  Constitution  of  the  United 
States.  Although  the  facts  alleged  were 
established  without  dispute,  there  was  a 
conviction  and  sentence,  and  the  same  re- 
sult followed  from  a  trial  de  novo  in  the 
superior  court  of  Ware  county,  where  the 
case  was  carried  by  certiorari.  On  error  to 
the  court  of  appeals  that  judgment  was 
affirmed,  the  court  stating  its  reasons  for 
doing  so  in  a  careful  and  discriminating 
opinion  reviewing  and  adversely  passing 
upon  the  defense  under  the  Constitution  of 
the  United  States  (11  Ga.  App.  40,  74  S. 
E.  564).  From  that  judgment  this  writ  of 
error  is  prosecuted  because  of  the  constitu- 
tional question,  and  because  under  the  law 
of  Georgia  the  court  of  appeals  bad  final 
authority  to  conclude  the  issue. 


''  Tha  general  principles  b^  which  it  bat 
been  so  frequently  determined  that  a  state 
may  not  burden  by  taxation  or  otherwise 
the  taking  of  orders  in  one  state  for  goods 
to  be  shipped  from  another,  or  the  shipment 
of  such  goods  in  the  channels  of  interstate* 
commerce  up*to  and  including  the  consum** 
mation  by  delivery  of  the  goods  at  the  point 
of  shipment,  have  been  so  often  stated  as 
to  cause  them  to  be  elementary,  and  as  to 
now  require  nothing  but  a  mere  outline  of 
the  principle.  The  sole  question,  therefore, 
here,  is  whether  carrying  on  the  business 
of  erecting  lightning  rods  In  the  state,  un* 
der  the  oonditions  established,  was  inter* 
state  commerce  beyond  the  power  of  the 
state  to  regulate  or  directly  burden.  The 
solution  of  the  inquiry  will,  we  think,  be 
most  readily  reached  by  briefly  reviewing 
a  few  of  the  more  recently  decided  eaaes 
which  are  relied  upon  to  establish  that  al- 
though the  interstate  transit  of  the  light- 
ning rods  had  terminated  and  they  bad  been 
delivered  at  the  point  of  destination  to  the 
agent  of  the  seller,  the  business  of  subse- 
quently attaching  them  to  the  houses  for 
which  they  were  intended  constituted  the 
carrying  on  of  interstate  oonuneree.  The 
cases  relied  on  are  Caldwell  v.  North  Caro- 
lina, 187  U.  S.  622,  47  L.  ed.  886,  23  Sup. 
Ct.  Rep.  229;  Rearick  ▼.  Pennsylvania,  203 
U.  S.  507,  61  L.  ed.  295,  27  Sup.  Ct.  Rep. 
159;  and  Doaier  v.  Alabama,  218  U.  S.  124, 
54  L.  ed.  965,  28  L.RA.(N.S.)  264,  30  Sup. 
Ct.  Rep.  649. 

Caldwell  v.  North  Carolina  concerned  the 
validity  of  an  ordinance  of  the  village  of 
Greensboro,  imposing  a  tax  upon  the  bu«i- 
ness  of  selling  or  delivering  picture  frames, 
photographs,  etc.  The  question  was  wheth- 
er Caldwell,  the  agent  of  an  Illinois  cor- 
poration, was  liable  for  this  tax,  because 
in  Greensboro  he  had  taken  from  a  railroad 
freight  office  certain  packages  of  frames 
and  pictures  which  were  awaiting  delivery, 
and  which  had  been  shipped  to  Greensboro 
by  the  selling  corporation  to  its  own  order,' 
for  the  purpose  of  filling  orders  previously 
obtained  by  its  agents  in  North  Carolina. 
After  the  packages  of  frames  and  pictures 
were  received  by  Caldwell,  in  a  room  in  a 
hotel,  the  pictures  and  frames  were  fitted 
together  and  were  delivered  to  those  who  had 
ordered  them.  The  assertion  that  there  was 
liability  for  the  tax  was  based  on  the  con- 
tention that  the  act  of  Caldwell  in  receiv- 
ing the  pictures  and  frames  and  bringing  h 
them  together  was  not  under  the*protection7 
of  the  commerce  clause,  but  was  the  trans- 
action of  local  business  after  the  termina- 
tion of  interstate  commerce;  especially  be- 
cause the  pictures  and  frames  had  been 
shipped  from  Chicago  in  separate  packages, 
and  because  the  pictures  and  frames  were 
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incomplete  on  their  arriyal,  and  were  made 
complete  in  the  gtate  by  the  anion  accom- 
plished after  the  end  of  their  movement  in 
interstate  commerce.  Both  of  these  propo- 
sitions were  decided  to  be  ansound»  and  it 
was  adjudged  that  as  both  the  pictures  and 
frames  had  been  ordered  from  another  state, 
and  their  shipment  was  the  fulfilment  of 
an  interstate  commerce  transaction,  the 
mere  fact  that  they  were  shipped  in  sepa- 
rate packages  and  brought  together  at  the 
termination  of  the  transit  did  not  amount 
to  the  transaction  of  business  within  Nortii 
CSarolina  which  the  state  could  tax  without 
placing  a  direct  burden  upon  interstate  com- 
merce. In  Rearick  y.  Pennsylvania,  where 
the  right  to  levy  a  tax  was  decided  not  to 
exist  because  to  sustain  it  would  be  a  di- 
rect burden  upon  interstate  commerce,  the 
only  question  was  whether  the  form  in  which 
certain  shipments  of  goods  were  made  from 
Ohio  into  Pennsylvania  to  fill  orders  was 
of  such  a  character  as  to  cause  the  act  of 
the  agent  of  the  shipper,  who  opened  the 
packages  for  the  purpose  of  distributing  the 
goods  to  those  for  whom  they  were  intend- 
ed, to  amount  to  the  carrying  on  of  busi- 
ness in  the  state  of  Pennsylvania.  Dozier 
V.  Alabama  in  substance  concerned  the 
principles  applied  in  the  two  previous' cases 
with  the  modification  that  it  was  there  held 
that  because  there  was  no  binding  obliga- 
tion on  a  purchaser  to  accept  the  frame 
which  was  to  accompany  a  picture  ordered 
fTom  another  state,  and  transmitted  through 
interstate  commerce,  did  not  take  the  case 
oat  of  the  previous  ruling. 

It  is  evident  that  these  cases  when  right- 
ly considered,  instead  of  sastaining,  serve 
to  refute,  the  claim  of  protection  under  the 
I]  interstate  commerce  clause  which  is  here 
*  relied  upon,  since  the  cases  were  concerned 
only  with  merchandise  which  had  moved 
in  interstate  commerce,  and  where  the  trans- 
actions which  it  was  asserted  amounted  to 
the  doing  of  local  business  consisted  only 
of  acts  concerning  interstate  commerce 
goods,  dissociated  from  any  attempt  to 
connect  them  with  or  make  them  a  part  in 
the  state  of  property  which  had  not  and 
could  not  have  been  the  subject  of  inter- 
state commerce.  Thus,  in  Caldwell  v.  North 
Carolina,  the  court  laid  emphasis  upon  the 
fact  that  the  shipment  of  the  pictures  in 
Interstate  commerce  in  one  package  and  the 
frames  in  another  was  not  essential  but 
accidental,  for  the  two  could  have  been 
united  at  the  point  of  shipment  before  in- 
terstate commerce  began  as  well  as  be 
brought  together  after  delivery  at  the 
point  of  destination.  And  this  was  also  the 
condition  in  the  Rearick  Case.  Indeed,  it 
is  apparent  in  all  three  cases  that  there 
'  was  not  the  slightest  purpose  to  enlaixt  the 


scope  of  interstate  commerce  so  as  to  cause 
it  to  embrace  acts  and  transactions  there- 
tofore confessedly  local,  but  simply  to  pre- 
vent the  recognised  local  limitations  from 
being  used  to  put  the  conceded  interstate 
commerce  power  in  a  strait-jacket  so  as 
to  destroy  the  possibilities  of  its  being 
adapted  to  meet  mere  changes  in  the  form 
by  which  business  of  an  inherently  inter- 
state commerce  character  could  be  carried 
on. 

We  are  of  the  opinion  that  the  court  be- 
low was  right  in  holding  that  the  business 
of  erecting  lightning  rods  under  the  dr- 
comstances  disclosed  was  within  the  regu- 
lating power  of  the  state,  and  not  the  sub- 
ject of  interstate  commerce,  for  the  follow- 
ing reasons:  (a)  Because  the  aflixing  of 
lightning  rods  to  houses  was  the  carrying 
on  of  a  business  of  a  strictly  local  character, 
peculiarly  within  the  exclusive  control  of 
state  authority,  (b)  Because,  besides,  such 
business  was  wholly  separate  from  inter-, 
state  commerce,  involved  no  question  of 
the  delivery  of  property  shipped  in  inter- 
state commerce,  or  of  the  right  to  complete  ;J 
^n  interstate  commerce  transaction,  but  con-  * 
cemed  merely  the  doing  of  a  local  act  after 
interstate  commerce  had  completely  ter- 
minated. It  is  true  that  it  was  shown  that 
the  contract  under  which  the  rods  were 
shipped  bound  the  seller,  at  his  own  expense, 
to  attach  the  rods  to  the  houses  of  the  per- 
sons who  ordered  rods,  bat  it  was  not  within 
the  power  of  the  parties  by  the  form  of 
their  contract  to  convert  what  was  exdo- 
sively  a  local  business,  subject  to  state  con- 
trol, into  an  interstate  commerce  business, 
protected  by  the  commerce  clause.  It  is 
manifest  that  if  the  right  here  asserted  were 
recognized,  or  the  power  to  accomplish  by 
contract  what  is  here  claimed  were  to  be 
upheld,  all  lines  of  demarcation  between 
national  and  state  authority  would  become 
obliterated,  since  it  would  necessarily  follow 
that  every  kind  or  form  of  material  shipped 
from  one  state  to  the  other,  and  intended 
to  be  used  after  delivery  in  the  construction 
of  buildings  or  in  the  making  of  improve- 
ments in  any  form,  would  or  could  be  made 
interstate  commerce. 

Of  course  we  are  not  called  upon  here  to 
consider  how  far  interstate  commerce  might 
be  held  to  continue  to  apply  to  an  article 
shipped  from  one  state  to  another,  after  de- 
livery and  up  to  and  including  the  time 
when  the  article  was  put  together  or  made 
operative  in  the  place  of  destination  in  a 
case  where,  because  of  some  intrinsic  and 
peculiar  quality  or  inherent  complexity  of 
the  article,  the  making  of  such  agreement 
wss  essential  to  the  accomplishment  of  the 
interstate  transaction.  In  saying  this  we 
are  not  ojunindful  of  the  fact  that  some 
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Buggestion  k  here  made  that  the  putting 
up  of  the  lighning  rods  after  delivery  by 
the  agent  of  the  seller  was  ao  vital  and  so 
essential  as  to  render  it  impossible  to  con- 
tract without  an  agreement  to  that  effect, — 
a  suggestion,  however,  which  we  deem  it 
unnecessary  to  do  more  than  mention  in  or- 
der to  refute  it. 
Affirmed. 


(28S  U.  &  41) 

GRAND   TRUNK    WESTERN   RAILWAY 
CX)MPANY,   Plff.   in   Err., 

V. 

GEORGE  UNDSAY. 

Master  and  Servant  (§  250%,  New,  vol.  15 
Key-No.  Series)'— Pleading — Necessity 
OF  Invoking  Statute— Employers'  IjIa- 

BIUTT. 

1.  A  case  which,  by  allegations  and  prooff 
is  brought  within  the  Federal  Employers' 
liability  act  of  April  22,  1908  (35  Stat, 
at  L  65,  chap.  149,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1322),  is  controlled  by  that  act, 
although  its  provisions  may  not  have  been 
referred  to  in  express  terms  in  the  pleadings 
or  pressed  at  the  trial. 

Negligence  (§  101*)— Refusing  Request- 
ed iNSTRUCTIONa—OONTRIBUTORY  NEOLI- 

GSNCE— -Emplotxbs'  Lxabilitt  Act. 

2.  A  request  to  charge  as  a  noiatter  of  law 
that  a  switchman  whose  arm  was  crushed 
between  two  cars  moving  in  interstate  com- 
merce could  not  recover  from  the  carrier 
if  he  gave  the  "come  ahead"  signal  as  he 
entered  between  the  cars  to  examine  the 
defective  coupling  mechanism  is  properly 
refused  as  incompatible  with  the  provisions 
of  the  employers^  liability  act  of  April  22, 
1008,  establishing  the  rule  of  comparative 
negligence. 

^d.  Note.->For  other  cases,  see  Negligence, 
Cent.  Dig.  St  »,  in»  164, 187 ;   Dec  Dig.  S  101.*] 

Nbgligbncb  (t  101*)— Gontbibutort  Neg- 
LioENcft— Employers'  Liabilitt  Act. 

3.  The  contributory  negligence  of  a 
switchman  whose  arm  was  crushed  between 
two  cars  moving  in  interstate  commerce 
while  he  was  examining  the  defective  coup- 
ling mechanism  which  had  several  times  re- 
fused to  work  automatically  by  impact,  as 
required  by  the  Federal  safety  appliance 
act,  does  not  operate  even  to  diminish  his 
recovery,  in  view  of  the  proviso  to  the  em- 
ployers' liability  act  of  April  22,  1908,  §  3, 
establishing  the  rule  of  comparative  negli- 
gence, that  "no  such  employee  who  may  be 
injured  or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  in  any 
case  where  the  violation  by  such  common 
carrier  of  any  statute  enacted  for  the  safe- 
ty of  employees  contributed  to  the  injury 
or  death  of  such  employee." 

CBd.  Note.— For  other  casei,  see  Negligence, 
Cent  Dig.  §S  85,  les.  164, 167 ;   Dec  Dig.  8  lOL*] 

[No.  425.] 

Argued  and  submitted  February  27^  1914. 
Decided   April  6,  1914. 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Northern 
District  of  Illinois  in  favor  of  plaintiff  in 
a  personal-injury  action  brought  by  an 
employee  against  a  carrier.    Affirmed. 

See  same  case  below,  120  C.  C.  A.  166,  201 
Fed.  836. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  W.  Kretzingery  Jr.,  for 
plaintiff  in  error. 

Mr.  James  O.  McShaae  for  defendant 
in  error. 

•  Mr.  Chief   Justice  Wbite  delivered  ths* 
opinion  of  the  court: 

The  right  of  the  plaintiff,  who  is  defend- 
ant in  error  here,  to  recover  for  an  alleged 
personal  injury,  was  stated  In  two  counts. 
In  both,  the  wrong  was  alleged  to  have  been 
occasioned  by  the  negligence  of  the  railway 
company,  while  it  was  engaged  in  carrying 
on  interstate  commerce,  and  while  the  plain* 
tiff  was  employed  by  it  in  such  commerce. 
In  the  first  count,  however,  the  act  of  Con- 
gress known  as  the  safety  appliance  aet  [27 
Stat,  at  L.  531,  chap.  106,  U.  S.  Comp.  Stat. 
1901,  p.  3174]  was  expressly  declared  on. 
For  the  purposes  of  the  writ  of  error  which 
was  prosecuted  by  the  railroad  cbmpany 
from  the  circuit  court  of  appeals,  numerous 
assignments  of  error  were  made  and  were 
all  disposed  of  by  the  court  in  a  full  opin- 
ion. 120  C.  C.  A.  166,  201  Fed.  836.  In 
view  of  the  complexion  of  the  case  as  here 
presented  we  need  address  ourselves  to  only 
one  of  such  assignments,  and  to  state  the 
facts  only  so  far  as  essential  to  its  con- 
sideration. 

The  proof  showed  that  the  plaintiff  was 
one  of  a  crew  working  a  switch  engine,  and 
that  in  a  yard  near  Chicago  such  engine, 
coupled  with  four  loaded  freight  cars,  moT-|2 
ing*in  interstate  commerce,  were  held  in* 
order  to  make  a  coupling  with  a  number  of 
other  loaded  freight  cars  moving  in  inter- 
state commerce,  to  the  end  that  an  inter- 
state train  bound  eastward  might  be  made 
up  and  depart.  When  by  impact  it  was 
attempted  to  make  the  coupling,  the  cars 
failed  to  couple  automatically,  and  after 
several  efforts  to  cause  them  to  do  so,  the 
plaintiff  as  switchman  walked  along  beside 
tlie  end  of  the  car  as  it  approached  again 
the  point  of  coupling,  signaled  to  the  engi- 
neer to  stand  fast,  and  entered  between  the 
cars  for  the  purpose  of  ascertaining  and 
remedying  if  possible  the  cause  of  the 
trouble.  While  between  the  cars  and  en- 
gaged in  handling  the  coupler,  the  cars  were 
pushed  up  and  he  was  caught  and  his  arm 
crushed.  There  was  some  proof  tending  to 
show  that  the  switchman  stepped  in  before 
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the  moving  cars  had  entirely  stopped,  and 
aome  that  he  gave  a  signal  to  come  ahead 
as  he  stepped  in;  but  there  was  evidence 
tending  to  show  to  the  contrary,  and  to  sup- 
port the  inference  that  the  act  of  the  engi- 
neer in  moving  up  was  the  result  of  a 
signal  with  a  lantern,  for  it  was  dark,  mis- 
takenly given  by  some  other  employee  in 
the  vicinity,  or  a  mistake  of  the  engineer  in 
misconceiving  the  movement  of  a  lantern  in 
the  hands  of  some  of  those  who  were  stand- 
ing around.  There  was  evidence  tending 
to  show  that  the  coupler  had  been  inspected 
shortly  before  the  accident  and  no  defect 
was  observed  by  the  inspector,  but  it  was 
shown  without  dispute  that  it  was  defective 
at  the  time  of  the  accident,  and  would  not 
oouple  automatically  because  of  a  bent  pin. 
Among  the  errors  assigned  in  the  court 
below  was  the  refusal  of  the  trial  court  to 
give  an  instruction  relating  to  the  action 
of  the  switchman  in  entering  between  the 
ears  and  his  supposed  giving  of  the  come- 
ahead  signal.  This  instruction,  while  leav- 
ing to  the  jury  the  determination  of  whether 
the  switchman,  in  going  between  the  cars 
J^to  examine  the  coupling  mechanism,  gave  a 
*  eome-ahead  signal,* nevertheless  asked  the 
court  to  instruct  as  a  matter  of  law  that 
if  he  had  done  so,  his  act  was  the  proximate 
cause  of  his  injury,  and  therefore  he  could 
not  recover.  Instead  of  giving  this  instruc- 
tion the  court  modified  it  by  leaving  it  to 
the  jury  to  determine  whether,  under  all  the 
circumstances,  the  action  of  the  switchman 
had  been  reasonably  careful.  The  court,  in 
its  general  charge  on  this  subject,  said: 

'V,  after  he  started  to  go  between  the 
ears,  he  has  done  something  which  was  care- 
lessly done,  or  which  you  can  say  from  a 
preponderance  of  the  Evidence  contributed 
approximately  to  the  accident,  then  he  can- 
not recover.  ...  If  there  be  contribu- 
tory negligence  at  all,  it  depends  not  upon 
his  assuming  the  risk  under  the  circum- 
stances in  evidence  in  this  case,  but  upon 
the  care  with  which  he  acted  while  in  the 
performance  of  the  work  which  he  assumed. 
"You  are  further  instructed  that  if  you 
believe  from  the  preponderance  of  the  evi- 
dence that  the  plaintiff  gave  a  'come-ahead' 
signal  to  the  switchman  or  engineer,— -one 
or  both, — and  after  that  went  between  the 
cars  and  was  injured,  then  you  have  a  right 
to  consider  whether  the  giving  of  the  'come- 
ahead'  signal  by  the  plaintiff  was  the  proxi- 
mate cause  of  the  injury  as  distinguished 
from  the  condition  of  the  coupler,  and  if 
you  find  that,  under  the  circumstances,  the 
'come-ahead'  signal  was  the  proximate  cause 
of  the  injury,  then  your  verdict  must  be  for 
the  defendant. 

"You  are  also  instructed  that  where  there 


is  a  safe  and  a  dangerous  way  of  doing  an 
act,  and  the  servant  uses  a  dangerous  way 
and  is  injured  thereby,  he  is  charged  with 
negligence  on  his  part  and  may  not  re- 
cover." 

The  court  below  disposed  of  the  refusal 
of  the  trial  court  to  charge  as  a  matter  of 
law  that  there  was  no  right  to  recover  if 
the  proof  showed  that  the  switchman  had 
given  the  "come-ahead"  signal,  upon  thei* 
ground  that  there*  was -no  foundation  for* 
giving  it,  as  there  was  no  evidence  what- 
ever tending  to  show  that  such  signal  was 
given  by  the  switchman.  A  petition  for 
rehearing  was,  however,  granted,  and  after 
a  reargiunent,  the  particular  objection  con- 
cerning the  charge  referred  to,  as  well  as 
other  matters,  was  disposed  of  in  an  addi- 
tional opinion.  As  to  the  charge  referred 
to,  the  court  held  that  a  mistake  had  been 
committed  in  the  first  opinion  in  saying 
that  there  was  not  any  evidence  tending  to 
show  that  the  switchman  had  given  the 
"come-ahead"  signal  as  he  entered,  and 
therefore  the  ground  upon  which  the  previ- 
ous ruling  had  been  based  was  inadequate. 
It  was  nevertheless  held  that  the  ruling  as 
previously  made  was  right,  because  the  re- 
quest to  charge  as  a  matter  of  law  that 
the  plaintiff  was  not  entitled  to  recover  if 
it  was  found  that  he  had  given  the  "come- 
ahead"  signal  as  he  entered  to  examine  the 
mechanism  was  incompatible  with  the  rule 
of  comparative  negligence  established  by 
the  employers'  liability  act*  [36  Stat,  at 
L.  66,  chap.  149,  U.  8.  Comp.  Stat.  Supp. 
911,  p.  1322].  On  this  subject  the  court 
said: 

"If,  under  the  employers'  liability  act, 
plaintiff's  negligence,  contributing  with  de- 
fendant's negligence  to  the  production  of 
the  injury,  does  not  defeat  the  cause  of  ac- 
tion, but  only  lessens  the  damages,  and  if 
the  cause  of  action  is  established  by  show- 
ing that  the  injury  resulted  'in  whole  or  in 
part'  from  defendant's  negligence,  the  stat- 
ute would  be  nullified  by  calling  plaintiff's 
act  the  proximate  cause  and  then  defeat- 
ing him,  when  he  could  not  be  defeated  by 
calling  his  act  contributory  negligence.  For 
his  act  was  the  same  act,  by  whatever  name 
it  be  called.  It  is  only  when  plaintifTs  act 
is  the  sole  cause — ^when  defendant's  act  is 
no  part  of  the  causation — ^that  defendant  is 
free  from  liability  under  the  act." 

As  in  the  argument  at  bar  reliance  is 
solely  placed,  except  in  one  particular,  upon 
error  which  is  assumed  to  have  arisen  from 
the  refusal  of  the  trial  court  to  give  the 
charge  previously  referred  to,  and  the  judg-J 
ment  of  the  court *below  in  approving  this* 
action  of  the  trial  court  upon  the  theory 
that  it  was  right  in  view  of  the  provisiooa 
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of  the  employcri*  liability  act,  we  come  to 
oonaider  this  sujbject. 

(a)  In  the  trial  court  it  is  insisted  the 
operation  and  effect  ol  the  employers'  lia- 
bility act  upon  the  rights  of  the  parties  was 
not  involved  because  that  act  was  not  in 
express  terms  referred  to  in  the  pleadings 
or  pressed  at  the  trial,  and  was  hence  not 
considered  by  the  court  in  acting  upon  the 
requested  charge,  and  therefore,  it  is  urged, 
it  was  error  in  the  reviewing  court  to  test 
the  correctness  of  the  ruling  of  the  trial 
court  by  the  provisions  of  the  employers' 
liability  act  instead  of  confiDing  the  subject 
exclusively  to  the  safety  appliance  law  and 
the  rules  of  the  common  law  governing  neg* 
ligence.  But  the  want  of  foundation  for 
this  contention  becomes  apparent  when  it 
is  considered  that  in  the  complaint  it  was 
expressly  alleged  and  in  the  proof  it  was 
clearly  established  that  the  injury  com- 
plained of  was  suffered  in  the  course  of  the 
operation  of  interstate  commerce,  thus 
bringing  the  case  within  the  employers' 
liability  act.  It  is  true  that  to  avoid  the 
irresistible  consequences  arising  from  this 
situation  it  is  insisted  in  argument  that  as 
no  express  claim  was  made  under  the  em- 
ployers' liability  act,  therefore  there  was  no 
right  in  the  plaintiff  to  avail  of  the  benefits 
of  its  provisions,  or  in  the  couri  to  apply 
them  to  the  case  before  it.  But  this  simply 
amounts  to  saying  that  the  employers'  lia- 
bility act  may  not  be  applied  to  a  situa- 
tion which  is  within  its  provisions  unless 
in  express  terms  the  provisions  of  the  act 
be  formally  invoked.  Aside  from  its  mani- 
fest unsoundness,  considered  as  an  original 
proposition,  the  contention  is  not  open,  as  it 
was  expressly  foreclosed  in  Seaboard  Air 
Line  R.  Co.  v.  Duvall,  225  U.  S.  477,  482, 
56  L.  ed.  1171, 1174,  32  Sup.  Ct.  Rep.  790. 

(b)  Coming  to  consider  the  proposition 
ft  that  although  the  case  be  governed  by  the 
•  employers'  liability  act  error*  was  neverthe- 
less committed  in  sustaining  the  action  of 
the  trial  court  in  refusing  to  give  the  re- 
quested instruction,  we  think  that  even  if, 
for  the  sake  of  the  argument,  it  be  as- 
siuned  that  the  proof  brought  the  case  with- 
in the  principle  of  comparative  negligence 
established  by  the  employers'  liability  act, 
the  correctness  of  the  ruling  oi  the  court 
below  is  clearly  made  manifest  by  the  rea- 
soning given  by  the  court  for  its  conclu- 
sion. But  having  regard  to  the  state  of 
the  proof  as  to  the  defect  in  the  coupling 
mechanism,  its  failure  to  automatically 
work  by  impact  after  several  efforts  to  bring 
about  that  result,  all  of  which  preceded  the 
act  of  the  switchman  in  going  between  the 
cars,  in  the  view  most  favorable  to  the  rail- 
road, the  case  was  one  of  concurring  negli- 


gence; that  is,  was  one  where  the  injury 
complained  of  was  caused  both  by  the  fail- 
ure of  the  railway  company  to  comply  with 
the  safety  appliance  act  and  by  the  con- 
tributing negligence  of  the  switchman  in 
going  between  the  cars.  Under  this  condi- 
tion of  things  it  is  manifest  that  the  charge 
of  the  court  was  greatly  more  favorable  to 
the  defendant  company  than  was  authorized 
by  the  statute  for  the  following  reasons: 
Although  by  the  3d  section  of  the  employers' 
liability  act  a  recovery  is  not  prevented  in 
a  case  of  contributory  negligence,  since  the 
statute  substitutes  for  it  a  system  of  com- 
parative negligence,  whereby  the  damages 
are  to  be  diminished  in  the  proportion  which 
his  negligence  bears  to  the  combined  negli- 
gence of  himself  and  the  carrier, — in  other 
words,  the  carrier  is  to  be  exonerated  from 
a  proportional  part  of  the  damages  cor- 
responding to  the  amount  of  negligence  at- 
tributable to  the  employee  (Norfolk  ft  W. 
R.  Co.  V.  Earnest,  229  U.  S.  114,  122,  67 
L.  ed.  1096,  1101,  33  Sup.  Ct.  Rep.  664),-- 
nevertheless,  under  the  terms  of  a  proviso 
to  the  section,  contributory  negligence  on 
the  part  of  the  employee  does  not  operate 
even  to  diminish  the  recovery  where  the 
injury  has  been  occasioned  in  part  by  the 
failure  of  the  carrier  to  comply  with  theg 
exactions  of  an  act  of  Congress* enacted  to* 
promote  the  safety  of  employees.  In  that 
contingency  the  statute  abolishes  the  defense 
of  contributory  negligence,  not  only  as  a  bar 
to  recovery,  but  for  all  purposes.  The  pro- 
viso reads: 

"Provided,  That  no  such  employee  who 
may  be  injured  or  killed  shall  be  held  to 
have  been  guilty  of  contributory  negligence 
in  any  case  where  the  violation  by  sueh 
common  carrier  of  any  statute  enacted  for 
the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee." 

The  only  other  objection  pressed  in  the 
argument  at  bar  concerns  an  instruction 
asked  and  refused  by  the  trial  court  with 
reference  to  the  weight  to  be  attributed  to 
the  testimony  of  a  car  inspector  who  In- 
spected the  coupler  in  question  before  the 
accident.  The  subject  of  this  asserted  error 
was  evidently  carefully  considered  by  the 
trial  court  and  was  adversely  disposed  of 
by  the  court  below,  both  in  its  original  and 
in  the  opinion  on  the  rehearing.  Under 
these  circumstances,  without  going  into  de- 
tail, in  view  of  the  doctrine  to  be  applied 
to  cases  of  thb  character  as  announced  in 
Chicago  Junction  R.  Co.  v.  King,  222  U.  S. 
222,  66  L.  ed.  173,  32  Sup.  Ct.  Rep.  79; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Brown,  229 
U.  S.  317,  57  L.  ed.  1204,  33  Sup.  Ct.  Rep. 
840,  3  N.  C.  C.  A.  826,  we  are  of  the  opin- 
ion thst  we  neeil  do  no  more  than  say  that 
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After  a  carefal  examination  of  the  subject, 
we  are  of  the  opinion  that  no  reTenible 
error  was  committed  by  the  court  below, 
and  its  judgment  is  therefore  affirmed. 
Affirmed. 


(233  U.  S.  24r 

LOUIS  ELIE  JOSEPH  HENRY  DE  GAL- 
ARD  DE  BRASSAC  DE  BEARN,  Count 
and  Prince  of  Beam  and  Chalais,  Appt., 

V. 

SAFE  DEPOSIT  A  TRUST  COMPANY  OP 
BALTIMORE,  American  Bonding  Com- 
pany of  Baltimore,  et  aL 

CoTTBTS  (I  385*)  —  Appeal  vbom  District 

COUBT    —    FBIYOLOnSNESS     OF     FEDBBAL 

Question. 

1.  A  direct  appeal  from  a  Federal  district 
eourt  to  the  Supreme  Court  may  not  be 
maintained  on  the  theory  that  rights  under 
the  Federal  Constitution  were  involved, 
where  the  supposed  constitutional  questions 
have  already  been  twice  decided  by  the  Su- 
preme Court  to  be  so  wanting  In  merit  as 
not  to  afford  ground  for  the  exercise  of 
jurisdiction  to  review  the  judgments  of  a 
state  court  of  last  resort. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  16  1022-1025.  1031 ;   Dec.  Dig.  fi  385.*] 

Constitutional  Law  (§|  249,  312*)  — 
Equal  Pbotection  or  the  Laws—Due 
Pbocess  of  Law— Attachment  of  Pbop- 
EBTT  OF  Nonresident. 

2.  The  attachment  conformably  to  local 
law  at  the  instance  of  a  foreign  creditor  of 
bonds  of  a  foreign  corporation  for  a  debt  of 
their  nonresident  owner  does  not  deny  such 
owner  either  the  equal  protection  of  the  laws 
or  the  due  process  of  law  guaranteed  by  U. 
S.  Const,  14th  Amend.,  where  such  bonds 
had  been  deposited  with  a  custodian  in  the 
state  under  the  directions  of  the  state  court, 
in  the  exercise  of  admittedly  lawful  powers, 
and  could  not  be  removed  therefrom  without 
obtaining  the  authority  of  the  state  court,— 
an  authority  which  was  unaffected  by  the  fact 
that  the  bonds  were  registered  in  the  names 
of  the  attachment  debtor's  minor  children, 
since  they  were  so  registered  solely  because 
of  the  previous  action  of  the  state  court. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  {{  710,  928;    Dec.  Dig.  SS  249,  312.*] 

[No.  301.] 

Argued  March  17  and  18,  1914.     Decided 

April  6,  1914. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Mary- 
land to  review  a  decree  sustaining  a  demur- 
rer to  and   dismissing  the  bill  in  a  suit 
over  the  right  of  access  to  a  safe  deposit 
box.    Dismissed  for  want  of  jurisdiction. 
See  same  case  below,  196  Fed.  981. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Manrlce  Lton  and  George  O. 
Holt  for  appellant. 

Messrs.  Charles  McH.  Howard,  Edward 
^  Duffy,  and  Albert  C.  Ritchie  for  appellees. 

*  *Mr.   Chief   Justice    WMte  delivered    the 
opinion  of  the  court: 


In  this  case  the  court  below  sustained  a 
demurrer  to  the  complaint,  and  this  direct 
appeal  was  then  taken  on  the  theory  that 
rights  under  the  Constitution  of  the  United 
States  were  inTolved.  To  determine  wheth- 
er there  is  a  constitutional  question,  and,  if 
so,  to  decide  it,  requires  a  statement  of  the 
averments  of  the  complaint. 

The  complainant  was  the  appellant  and  the 
defendants  were  the  Safe  Deposit  k  Trust 
Company  of  Baltimore,  American  Bonding 
Company  of  Baltimore,  Alexander  Brown 
k  Sons,  a  commercial  firm  established  in 
Baltimore,  and  Theodore  P.  Weis,  sheriff  of 
the  city  of  Baltimore.  It  was  alleged  that 
the  complainant  was  the  owner  of  coupon 
bonds  of  $29,000  issued  by  the  New  York 
Central  k  Hudson  River  R.  R.,  and  of 
$156,000  of  bonds  issued  by  the  Chicago,  St^i, 
Paul,  Minneapolis,  k  Omaha  Railway *Com-? 
pany,  a  specified  amount  of  the  bonds  being 
registered  in  the  name  of  a  minor  son  and 
a  stated  amount  being  likewise  registered 
in  the  name  of  a  minor  daughter  of  the  com- 
plainant. It  was  averred  that  the  bonds 
were  in  a  safe  deposit  box  in  the  vault  of  the 
defendant  Safe  Deposit  k  Trust  Company, 
"where  your  orator,  by  means  of  a  guardian- 
ship proceeding  in  the  orphans'  eourt  of 
Baltimore,  which  has  since  been  declared 
illegal  and  void,  was  induced  to  place  said 
bonds,  said  box  being  rented  and  standing 
recorded  on  the  books  of  the  said  Safe  De- 
posit Company  in  the  joint  names  of  Messrs. 
Alexander  Brown  k  Sons  and  the  American 
Bonding  Company;  that  for  the  purposes 
of  such  guardianship  proceeding  your  ora- 
tor had,  in  the  year  1908,  been  required  by 
the  said  American  Bonding  Company  as 
surety  on  your  orator's  bond  in  said  guardi- 
anship proceeding  to  agree  not  to  remove 
the  said  bonds  without  the  consent  of  said 
surety;  and  had  further  been  required  by 
said  surety  to  consent  that  said  surety  and 
said  Alexander  Brown  4  Sons  should  only 
have  joint  access  to  said  bonds  and  the  same 
for  the  sole  purpose  of  enabling  said  Alex- 
ander Brown  k  Sons  to  remove  interest 
warrants  from  said  bonds  during  the  said 
guardianship,  and  forward  the  same  for 
payment  to  the  city  of  New  York  as  they 
became  due. 

"That  in  December,  1909,  the  court  of 
appeals  of  Maryland,  by  a  decree  founded 
upon  personal  jurisdiction  over  all  the  par- 
ties to  said  guardianship  proceeding,  de- 
clared the  said  guardianship  and  certain 
releases  given  by  your  orator  in  connec- 
tion therewith  null  and  void;  that  by  said 
adjudication,  the  said  suretyship  of  the  said 
American  Bonding  Company  of  Baltimore 
was  extinguished,  and  that  neither  said 
Bonding  Company  nor  said  Alexander 
Brown  k  Sons  have,  since  said  adjudication, 
had  any  right  of  access  to  or  other  right  or 
control  whatsoever  in,  over,  or  as  to  said 


*For  other  cases  see  same  topic  A  S  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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safe  deposit  box  and  the  contents  of  the 
S  same,  and  said  adjudication  has  established 

*  thc^lack  of  jurisdiction  over  said  property 
on  the  part  of  the  courts  which  had  so  un- 
dertaken to  deal  therewith. 

"That  your  orator  is  entitled  to  the  im- 
mediate possession  of  the  said  evidences  of 
debt,  to  wit,  registered  bonds,  for  all  pur- 
poses, and  is  in  urgent  need  of  them  for  the 
purpose  of  causing  said  debts  to  be  trans- 
ferred upon  the  books  of  the  debtor  corpora- 
tions in  the  state  of  New  York  to  the  name 
of  your  orator,  or  at  his  option,  of  surren- 
dering said  bonds  to  the  said  corporations 
respectively  in  exchange  for  the  issuance  to 
your  orator  of  other  evidences  of  said  debts, 
to  take  the  place  of  said  bonds  now  so  reg- 
istered, as  he  would  have  done  in  the  year 
190S  but  for  the  illegal  guardianship  pro- 
ceeding already  referred  to. 

"That  your  orator  has  been,  since  the 
month  of  October,  1908,  and  still  is,  the  true 
lessee  of  said  box,  the  rental  of  which  has 
been  paid  with  funds  furnished  by  your 
orator,  and,  as  above  shown,  at  all  times 
owner  of  the  contents  thereof;  that  said 
Alexander  Brown  &  Sons  have  not  been  and 
are  not  in  any  manner  responsible  either 
for  said  box  or  for  the  custody  of  the  con- 
tents of  the  same,  or  in  or  for  any  matter 
growing  out  of  the  arrangement  under  which 
said  box  was  rented  and  said  registered 
bonds  placed  therein ;  that  as  to  the  Amer- 
ican Bonding  Company,  it  has  had  no  con- 
nection with  or  interest  in  the  rental  of  said 
box  or  the  custody  of  the  contents  of  the 
same  except  as  surety  of  your  orator  upon 
his  bond  as  guardian,  which  said  suretyship 
was  undertaken  in  the  aforesaid  illegal 
guardianship  proceeding  which  has  been  de- 
clared void  and  set  aside." 

After  reciting  the  provisions  of  a  mem- 
orandum agreement  between  the  plalntitT 
and  defendant  Brown  ft  Sons  and  the  Bond- 
ing Company  by  which  the  joint  access  to 
the  box  in  which  the  bonds  were  deposited 
should  be  had  for  the  purpose  of  cutting  the 
coupons  from  the  bonds  and  turning  them 
over  to  the  complainant,  it  was  averred  tliat 
g  neither  the  American  Bonding  Company  nor 

•  Brown  lc*Sons  set  up  any  interest  antag- 
onistic to  the  complainant,  but  that  he  was 
unable  to  get  access  to  the  box  where  the 
bonds  were  deposited  without  a  decree  au- 
thorizing him  to  do  so,  and  that  such  a 
decree  was  necessary  for  the  protection  of 
Brown  &  Sons  and  the  Safe  Deposit  ft  Trust 
Company.  It  was  then  averred  that  the 
defendant  sheriff  of  Baltimore  county 
"has  filed  in  the  superior  court  of  Baltimore, 
a  court  of  law  of  the  state  of  Maryland, 
returns  to  certain  writs  of  attachment  stat- 
ing that  he  has  seized  the  aforesaid  par- 
ticular debts  under  such  writs  issued  out 
of  said  court  in  five  suits  brought  by  divers 
Bonreiidents    of    the    itato    of    Maryland 


against  your  orator  upon  the  ground  if 
your  orator's  nonresidence  in  said  state,  to 
recover  upon  divers  claims  alleged  to  have 
arisen  out  of  said  state;  that  the  said  pro* 
eeedings  of  the  said  defendant  sheriff  under 
said  writs,  purporting  under  color  of  the 
attachment   statutes   of  Maryland    and   of 
said  writs   to  seise  said  debts  which  are 
owned  by  your  orator  in  the  state  of  New 
York,  are  illegal  and  void;  that  your  orator 
has  not  been  personally  served  wiCh  proeess 
fa  said  suits;  that  said  debts  have  not  and 
cannot  be  seized  under  said  writs,  not  be- 
ing property  in  the  state  of  Maryland;  that 
the  defendant  sheriff  by  his  said  proceed- 
ings under  said  writs  has  attempted  and 
is  attempting  to  interfere  with   said  box 
and    its   contents,   and   to   encumber   your 
orator's  title  to  said  particular  debts,  and 
has  sought  and  is  seeking  to  deprive  your 
orator  of  his  property  and  of  the  effective 
control  thereof  and  of  the  use  thereof  with- 
out due  process  of  law,  and  to  deprive  your 
orator  of  the  equal  protection  of  the  laws, 
in  violation  of  the  Constitution  of  the  Unit- 
ed States,  and  particularly  of  §  1  of  the 
14th  Amendment  thereto;  that  said  superior 
court  of   Baltimore  city   has   no  personal 
jurisdiction  over  your  orator,  and  has  not 
gained  jurisdiction  over  the  aforesaid  box 
or  its  contents,  or  over  the  debts  owned 
by  your  orator  in  the  state  of  New  York,g 
and  the  said  defendant  sheriff* has  no  law-* 
ful  authority  to  impede  or  seek  to  impede 
or  hinder  your  orator  in  the  premises,  nor 
to  do  any  act  tending  to  defeat  your  orator's 
control  of  the  said  debts  or  the  evidences 
thereof,  or  to  prevent  your  orator  from  se- 
curing the  relief  applied   for  herein,  and 
which  this  court  has  jurisdiction  to  grant 
your  orator,  and  that  the  said  unlawful  pro- 
ceedings of  the  said  sheriff,  under  color  of 
said  writs,  will,  if  persisted  in,  constitute 
an  unlawful  interference  with  the  jurisdio- 
tion  of  this  court  in  the  premises." 

The  prayer  was  that  the  complainant  be 
decreed  to  be  the  lessee  of  the  safe  deposit 
box,  and  entitled  to  access  to  the  same,  and 
to  withdraw  the  contents,  and  that  the  sher- 
iff be  enjoined  from  in  any  way  interfering 
with  the  accomplishment  of  these  results. 

The  demurrers  which  were  filed  to  this 
bill  by  the  respective  defendants  were  based 
first  upon  the  absence  of  necessary  parties; 
that  is,  those  in  whose  behalf  the  attach- 
ments had  been  issued,  as  referred  to  In 
the  bill,  and  second,  because,  as  the  bill  dis- 
closes that  the  bonds  referred  to  in  the  bill 
were  under  levy  by  attachment  issued  out 
of  the  state  court,  there  was  no  power  in  the 
United  States  court  to  interfere.  Tho 
court  below  rested  its  decree  sustaining  the 
demurrer  and  dismissing  the  bill  on  both 
these  grounds.  In  disposing  of  the  latter, 
the  court  said: 

This  ooart  may  not  take  anythiiig^  h» 
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it  salt  .deposit  boxes,  bonds,  evidences  of 
debt,  or  wbat  not»  out  of  the  custody  of  a 
state  court.  The  complainant  does  not  ques- 
tion the  general  rule.  He  claims  that  it  is 
not  here  applicable.  He  says  that  while  the 
superior  court  has  jurisdiction  to  issue 
writs  ol  nonresident  attachment,  the  things 
which  its  officer  has  sought  to  attach  in 
this  case  are  not  attachable.  It  follows,  he 
argues,  that  this  court  may  and  must,  when 
properly  applied  to,  altogether  ignore  such 
Yoid  proceedings. 
g  "The  court  of  appeals  of  Maryland  haa 
•  expressly  ^decided  that  a  court  of  equity  may 
not  assume  to  declare  such  attachments  al- 
together nugatory.  De  Bearn  v.  WinanSy 
116  Md.  139,  80  Atl.  730. 

"See  also:  De  Beam  v.  Winans,  116  Md. 
604,  80  Atl.  1071;  De  Bearn  v.  De  Bearn, 
116  Md.  668,  36  L.R.A.(N.S.)  421,  81  AtL 
223;  De  Beam  v.  De  Bearn,  116  Md.  686, 
81  Atl.  222. 

"It  was  there  decided  that  such  evidences 
of  debt  or  bonds  as  are  involved  in  the  pend- 
ing case  may  be  attached  in  Maryland. 

"Neither  the  superior  court  of  Baltimore 
city  nor  this  court  have  any  control  over 
the  other.  If  it  should  be  here  held  that 
the  things  in  question  were  not  attachable, 
that  court  would  be  under  no  obligation  to 
subordinate  its  judgment  to  that  of  this 
court.  A  conflict  of  jurisdiction  would  fol- 
low. The  rule  that  one  court  of  concurrent 
jurisdiction  may  not  attempt  to  exercise 
control  over  anything  which  has  previously 
come  into  and  still  is  in  the  control  of  the 
other  court  is  intended  to  render  such  un- 
seemly controversies  impossible.  The  facts 
of  this  case  bring  it  within  both  the  letter 
and  spirit  of  that  rule." 

After  further  pointing  out  that  ample 
remedy  would  be  afforded  the  complainant 
by  asserting  his  constitutional  rights,  if 
any,  in  the  state  court  where  the  attach- 
ments were  pending,  and,  if  such  Federal 
rights  were  denied,  by  prosecuting  error 
to  this  court,  the  court  observed: 

"Technically,  as  this  is  a  hearing  upon 
demurrer,  this  court  may  not  be  entitled  to 
take  judicial  notice  of  the  fact  that  to  all 
the  cases  in  111  and  116  Md.,  cited  in  this 
opinion,  the  complainant  was  a  party.  The 
conclusions  herein  stated  have  been  reached, 
therefore,  without  considering  whether  the 
question  as  to  whether  a  eourt  of  equity 
may  interfere  with  these  attachment  pro- 
ceedings, and  whether  the  evidences  of  debt 
are,  under  the  circumstances  of  this  case, 
attachable,  have  been  decided  contrary  to 
the  contention  of  the  complainant  in  a  case 
IJto  which  he  was  a  party,  and  which  had 
•  reference  to  the  verp* attachment  proceedings 
which  he  seeks  here  to  have  declared  in- 
valid." 

We  are  not  constrained  by  the  limitations 
which  the  lower  oourt  considered  prevented 


it  from  taking  noticf  of  tke  Judicial  pro- 
ceedings in  the  courts  of  Maryland  in  whicli 
the  attachments  issued.  We  say  this  be- 
cause, as  was  declared  in  Bienville  Water 
Supply  Co.  T.  Mobile,  186  U.  8.  212,  217, 
46  L.  ed.  1132,  1134,  22  Sup.  Ct.  Rep.  820: 
"We  take  Judicial  notice  of  our  own  records, 
and,  if  not  res  judioata,  we  may,  on  the 
principle  of  Mtare  deoisiSt  rightfully  examine 
and  consider  the  decision  in  the  former  case 
as  affecting  the  consideration  of  this;"  and 
again,  as  further  declared  in  Dimmick  v. 
Tompkins,  194  U.  6.  640,  648,  48  L.  ed. 
1110,  1113,  24  Sup.  Ct.  Rep.  780:  "The 
court  has  the  right  to  examine  its  own  rec- 
ords and  take  judicial  notice  thereof  in 
regard  to  proceedings  formerly  had  therein 
by  one  of  the  parties  to  the  proceedings  now 
before  it."  Availing  of  this  power  and 
making  reference  to  the  records  of  this 
eourty  it  appears  that  the  controversy  as 
to  the  validity  of  the  attachments  with 
which  the  appeal  before  us  is  concerned  has, 
on  three  different  occasions,  been  here  con- 
sidered. De  Bearn  v.  De  Bearn,  225  U. 
S.  695,  56  L.  ed.  1261,  32  Sup.  Ct.  Rep.  834; 
De  Beam  v.  De  Beam,  231  U.  S.  741,  58  L. 
ed.  — ,  34  Sup.  Ct.  Hep.  318 ;  De  Beam  v. 
Winans,  232  U.  S.  719, 58  L.  ed.  — ,  34  Sup.  . 
Ct  Rep.  601.  In  the  first,  an  attempt  to 
bring  a  controversy  on  the  subject  here  was 
dismissed  because  of  its  prematurity.  In  the 
other  two  eases  it  appears  that  at  the  time 
the  bill  in  this  case  was  filed*  the  complain- 
ant was  engaged  in  litigating  in  the  courts 
of  the  state  of  Maryland  the  very  grounds 
of  opposition  to  the  attachments  which  were 
made  the  basis  of  the  bill  in  this  case,  and 
that  after  filing  such  bill  he  continued  such 
litigation  in  the  state  courts,  and  when, 
after  a  full  consideration  of  his  grounds  of 
oomplaint,  both  state  and  Federal,  in  the 
court  of  last  resort  of  Maryland,  there  were 
decisions  against  him,  error  was  prosecuted 
from  this  court  because  of  the  asserted  ex- 
istence of  the  Federal  rights  which  were 
alleged  in  the  bill  now  before  us.  The  rec- 
ords disclose  that  in  both  cases  motions  tog 
dismiss  •for  want  of  Jurisdiction  were  sue-* 
tained  by  per  ewriam  opinions,  reference 
being  made  in  the  one  case  (231  U.  S.  741) 
to  authorities  upholding  the  doctrine  that 
no  power  to  review  exists  in  a  case  where, 
although  there  is  a  Federal  question,  the 
conclusion  of  the  eourt  below  rests  upon  a 
non-Federal  or  state  ground  eompletely  ad- 
equate to  sustain  it,  and  in  the  other  ease 
(232  U.  8.  719)  the  motion  to  dismiss  was 
sustained  by  authorities  to  the  same  effect, 
and  additionally  upon  authorities  estab- 
lishing the  rule  that  a  wholly  frivolous  and 
unsubstantial  Federal  question  was  not 
adequate  to  give  jurisdiction. 

Indeed,  the  record  in  the  case  last  cited 
establishes  that  in  that  proceeding  the  ap- 
pellant filed  a  pleading  in  which  he  expressly 


191& 


TBNNESSSB  GOAL,  I.  ft  R.  CO.  V.  GBORGBL 


66T 


set  up  the  pendenfl/  ef  the  hfll  ia  the  Unit- 
ed States  court  whieh  is  bow  before  us,  and 
urged  the  supposed  Federal  rights  upon 
whieh  the  bill  was  rested  as  a  basis  for 
relief. 

From  these  eonsideratloas   it  olnriously 

comes  to  pass  that  the  supposed  constitu- 
tional questions  upon  which  our  right  to 
directly  review  the  action  of  the  court  !>»• 
low  can  alone  rest  haYe  been  already  here 
twice  decided  to  be  so  wanting  in  merit  as 
not  to  afford  ground  for  Jurisdiction.  It 
is  true  that  the  cases  referred  to  iuToKed 
the  jurisdiction  to  reyiew  tiie  Judgments  of 
the  court  of  last  resort  of  the  state  of  Mary- 
land under  |  237  of  the  Judicial  Code  [39 
Btat.  at  L.  1156,  chap.  231,  U.  8.  Comp. 
Stat.  Supp.  1911,  p.  227],  but  tha*  differ- 
ence affords  no  reason  for  distinguishing 
this  case  from  the  prerious  cases,  since  it 
b  impossible  to  conceiye  that  the  assertion 
ef  an  alleged  constitutional  right  which 
was  decided  to  be  so  unsubstantial  and  friY- 
olous  as  to  afford  no  ground  to  reriew  the 
action  of  the  state  court  of  Maryland  con- 
cerning the  attachments  should  yet  now  be 
held  to  be  of  sufficient  merit  to  give  juris- 
diction to  directly  review  the  action  of  the 
court  below  in  refusing  to  interfere  with 
the  same  attachments.  Applying  the  pre- 
vious cases,  therefore,  it  plainly  follows  that 
2  we  have  no  jurisdiction  on  this  writ  of  er- 
•  ror,  and  therefore  *our  duty  is  to  dismiss. 
Before,  however,  discharging  that  duty  with- 
out going  into  the  labyrinth  of  pleadings, 
of  motions,  of  supplementary  papers,  etc, 
etc.,  with  which  this  and  the  previous  rec- 
ords before  us  abound,  and  by  the  use  of 
which  this  case  has  been  taken  many  times 
to  the  court  of  last  resort  of  Maryland,  and 
is  here  now  for  the  fourth  time,  as  it  is  in 
the  "interest  of  the  Republic  that  litiga- 
tion should  come  to  an  end,"  we  pause  to 
say  that  considering  again  the  whole  field, 
and  weighing  every  Federal  right  asserted, 
we  see  no  ground  for  doubting  the  correct- 
ness of  the  conclusions  which  constrained  us 
to  hold  that  the  controversies  presented  in 
the  prijvious  cases  were  beyond  our  cogni- 
sance. Briefly  speaking,  it  is  to  be  observed 
that  the  error  which  in  this  and  the  pre- 
vious eases  underlies  all  the  assumptions  of 
Federal  right  arises  from  disregarding  the 
distinction  between  a  controversy  as  to 
whether  the  attachments  were  authorized 
by  the  law  of  the  state  and  the  contention 
as  to  the  power  in  the  state  to  have  given 
authority  to  its  courts  to  issue  such  at- 
tachments. The  two  are  widely  different, 
the  one  being  concerned  with  what  state  ac- 
tion has  been  taken  and  the  other  with 
the  power  of  the  state  to  confer  authority 
to  take  such  action.  Castillo  v.  McConnico, 
168  U.  a  674,  42  L.  ed.  622,  18  Sup.  Ct. 
Rep.  229.    As  to  the  first  there  is  no  room 


for  controversy,  since  the  decisions  el  the 
Maryland  court  of  last  resort  have  sKplicit- 
ly  declared  not  only  that  the  attachments 
were  authorized  by  the  state  law,  but  that 
as  the  result  of  the  authority  to  issue  them 
there  was  imposed  upon  the  state  courts  the 
duty  under  the  facts  disclosed  by  the  record 
to  exert  their  authority  to  the  full  extent 
required  to  protect  the  rights  of  the  at- 
taching creditors  by  seeing  to  it  that  the 
property  attached,  which  was  in  the  cus- 
tody of  the  court  and  subject  to  its  control, 
be  not  permitted  to  be  removed  or  taken  out 
of  the  reach  ol  that  authority  for  the  pur- 
pose of  frustrating  the  rights  arising  from 
the  attachments.  The  second,  the  qnestiong 
of  power  of  the*state  of  Maryland  to  an-* 
thorise  its  courts  to  perform  the  duty  thus 
cast  upon  them,  would  seem  to  be  free  from 
all  possible  doubt  in  view  of  the  following 
facts:  (a)  that  the  coupon  bonds  were  ia 
the  state,  deposited  under  the  directions  of 
the  state  court  in  the  exercise  of  admittedly 
lawful  powers;  (b),  that  in  thai  situation 
it  was  impossible  to  remove  them  from  the 
state  without  obtaining  the  authority  of  the 
state  courts, — an  authority  which  was  mi- 
affected  by  the  fact  that  the  bonds  wen 
registered,  since  they  were  so  registered  sole- 
ly because  of  the  previous  action  of  the  state 
court, — an  action  which  the  court  of  last 
resort  of  Maryland  decided  was  no  obstacle 
to  the  attachments  of  the  bonds,  since  the. 
effect  of  the  state  law  empowering  the  at« 
tachments  was  to  impose  upon  Uie  court 
the  duty  of  seeing  to  it  that  this  registry 
should  be  removed  to  the  extent  necessary 
to  protect  the  rights  of  attaching  creditors. 
And  the  force  of  these  suggestions  is  illus- 
trated by  bearing  in  mind  that  the  denial 
of  all  judicial  power  by  the  state  over  the 
bonds  by  way  of  attachment  is  asserted  by 
the  appellant  in  a  proceeding  in  which  he 
is  the  actor,  invoking  the  exertion  of  the 
state  judicial  power  for  the  purpose  of  en- 
abling him  to  obtain  possession  of  the  bonds 
and  do  away  with  the  effect  of  the  previous 
state  decree  concerning  the  deposit  and  n^ 
istry  of  the  same. 
Dismissed  for  want  of  jurisdiction. 


(233  U.  B.  354) 

TENNESSEE  COAL^  lEON,  ft  RAILROAD 
COMPANY,  Plff.  in  Err, 

V. 

WILEY  GEORGE. 

COUBTS  (§  8*)--STATtrTES— F^LL  FaITH  AHD 

Credit— Venue  of  Transitory  Action. 

The  enforcement  by  the  Georgia  courts 
of  the  cause  of  action  given  by  Ala.  Code, 
S  3910,  to  a  servant  against  the  master,  for 
injuries  occasioned  by  defective  machinery, 
does  not  deny  full  faith  and  credit  to  the 
provision  of  S  6115  of  that  Code,  that  "all 
actions  under  |  3910  must  be  brought  in  a 
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court  of  competent  jurisdiction  within  the 

state  of  Alabama,  and  not  elsewhere." 

[Bd.  Not«».— For  other  cases,  iee  Courta,  Cent. 
Blr  §§  18,  19;   Dee.  Dig.  |  8.*] 

[No.  299.] 

Argued  March  17,  1914.    Decided  April  13, 

1914. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Georgia  to  reyiew  a  judgment 
which  affirmed  a  judgment  of  the  City 
Court  of  Atlanta,  in  that  State,  in  faror  of 
plaintiff  in  an  action  founded  on  a  proTi* 
sion  of  the  Alabama  Code  giving  a  right  of 
action  to  a  aervant  against  the  master  for 
injuries  occasioned  by  defective  machinery. 
Affirmed. 

See  same  case  below,  11  Gtau  App.  221,  76 
8.   £.   567. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alexander  W.  Smith  for  plaintiff 
in  error. 

Mr.  Reuben  R.  Arnold  for  defendant  in 

SMrror. 

•    ^r.  Justice  liamar  delivered  the  opinion 
of  the  court: 

Wiley  George,  the  defendant  in  error,  was 
ao  engineer  employed  by  the  Tennessee  Coal, 
Iron,  A  Railroad  Company  at  its  steel  plant 
in  JeiTerson  county,  Alabama.  While  he 
was  under  a  locomotive  repairing  the  bralces, 
a  defective  throttle  allowed  steam  to  leak 
into  the  cylinder,  causing  the  engine  to  move 
forward  automatically,  in  consequence  of 
which  he  was  seriously  injured.  He  brought 
suit  by  attachment,  in  the  city  court  of 
Atlanta,  Georgia,  founding  his  action  on 
f  3910  of  the  Alabama  Code,  which  makes 
the  master  liable  to  the  employee  when  the 
injury  is  "caused  by  reason  of  any  defect 
in  the  condition  of  the  ways,  works,  machin- 
ery, or  plant  connected  with  or  used  in  the 
business  of  the  master  or  employer." 

The  defendant  filed  a  plea  in  abatement 
in  which  it  was  set  out  that  §  6115  of  that 
Code  also  provided  that  "all  actions  under 
§3910  must  be  brought  in  a  court  of  com- 
petent jurisdiction  within  the  state  of  Ala- 
bama, and  not  elsewhere.*'  The  defendant 
thereupon  prayed  that  the  action  be  abated 
because  "to  continue  said  case  of  said  statu- 
tory cause  of  action  given  by  the  statutes  of 
Alabama,  and  restrictetd  by  said  statutes 
to  the  courts  of  Alabama,  would  be  a  denial 
so  far  as  the  rights  of  this  defendant  are 
concerned  of  full  faith  and  credit  to  said 
public  acts  of  the  state  of  Alabama  in  the 
state  of  Georgia,  contrary  to  the  provisions 
of  art.  4,  §  1  of  the  Constitution  of  the  Unit- 
ed States."  A  demurrer  to  the  plea  in  abate- 
ment was  sustained  and  the  judgment  for 


the  plaintiff  thereafter  entered  was  affirmed 
by  the  court  of  appeals.  The  case  was  then 
brought  to  this  court. 

The  record  raises  the  single  question  as  to 
whether  the  full  faith  and  credit  clause  of 
the  Constitution  prohibited  the  courts  ol^ 
Georgia  from  enforcing  a  cause  of  action© 

'given  by  the  Alabama  Code,  to  the  servant* 
against  the  master,  for  injuries  occasioned 
by  defective  machinery,  when  another  sec- 
tion of  the  same  Code  provided  that  suits 
to  enforce  such  liability  "must  be  brought 
in  a  court  of  competent  jurisdiction  within 
the  state  of  Alabama^  and  not  tli^ieAere." 

There  are  many  cases  where  right  and 
remedy  are  so  united  that  the  right  cannot 
be  enforced  ezcept  in  the  manner  and  before 
the  tribunal  designated  by  the  act.  For  the 
rule  is  well  settled  that  "where  the  provi* 
sion  for  the  liability  is  coupled  with  a  pro- 
vision for  the  special  remedy,  that  remedy> 
that  alone,  must  be  employed."  Pollard  v. 
Bailey,  20  WaU.  527,  22  L.  ed.  378;  Qalre*- 
ton,  H.  k  8.  A.  R.  Co.  t.  Wallace,  223  U.  8. 
490,  56  L.  ed.  522,  32  Sup.  Ct.  Rep.  205; 
Stewart  t.  Baltimore  k  0,  R.  Co.  168  U.  8. 
445,  42  L.  ed.  637,  18  Sup.  a.  Rep.  105; 
Fourth  Nat.  Bank  v.  Francklyn,  120  U.  8. 
763,  30  L.  ed.  828,  7  Sup.  Ct  Rep.  757. 

But  that  rule  has  no  application  to  a 
case  arising  under  the  Alabama  Code  relat- 
ing to  suits  for  injuries  caused  by  defective 
machinery.  For,  whether  the  statute  he 
treated  as  prohibiting  certain  defenses,  as 
removing  common-law  restrictions,  or  as  im- 
posing upon  the  master  a  new  and  larger 
liability,  it  is  in  either  event  evident  that 
the  place  of  bringing  the  suit  is  not  part 
of  the  cause  of  action, — the  right  and  the 
remedy  are  not  so  inseparably  united  as  to 
make  the  right  dependent  upon  its  being 
enforced  in  a  particular  tribunaL  The 
cause  of  action  is  transitory,  and  like  any 
other  transitory  action  can  be  enforced  "in 
any  court  of  competent  jurisdiction  within 
the  state  of  Alabama  .  .  ."  But  the 
owner  of  the  defective  machinery  causing 
the  injury  may  have  removed  from  the  state, 
and  it  would  be  a  deprivation  of  a  fixed 
right  if  the  plaintiff  could  not  sue  the  de- 
fendant in  Alabama  because  he  had  left  the 
state,  nor  sue  him  where  the  defendant  or 
his  property  could  be  found  because  the  stat- 
ute did  not  permit  a  suit  elsewhere  than  in 
Alabama.  The  injured  plaintiff  may  like- 
wise have  moved  from  Alabama,  and  for 
that,  or  other,  reason  may  have  found  it  to9 
his  interest  to  bring  suit  by  attachment  or* 
in  personam  in  a  state  other  than  where  the 
injury  was  inflicted. 

The  courts  of  the  sister  state,  trying  the 
case,  would  be  bound  to  give  full  faith  and 
credit  to  all  those  substantial  provisions  of 
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the  statute  which  inhered  in  the  cause  of 
action,  or  which  name  conditions  on  which 
the  right  to  sue  depend.  Bui  venue  is  no 
part  of  the  right;  and  a  state  cannot  create 
a  transitory  cause  of  action  and  at  the 
same  time  destroy  the  right  to  sue  on  that 
transitory  cause  of  action  in  any  court  hav- 
ing jurisdiction.  Thai  Jurisdiction  is  to  be 
determined  by  the  law  of  the  court's  crea- 
tion, and  cannot  be  defeated  by  the  extrater- 
ritorial operation  of  a  statute  of  another 
state,  even  though  it  created  the  right  of 
action. 

The  case  here  is  controlled  by  the  deci- 
sion of  this  court  in  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Sowers,  213  U.  S.  66,  70,  53  L.  ed. 
805,  702,  29  Sup.  Ct  Rep.  397,  where  the 
New  Mexico  statute,  giving  a  right  of  ac- 
tion for  personal  injuries,  and  providing 
that  suits  should  be  brought  after  certain 
form  of  notice  in  a  particular  district,  was 
preceded  by  the  recital  that  "it  haa  become 
customary  for  persons  claiming  damages  for 
personal  injuries  received  in  this  territory  to 
institute  and  maintain  suits  for  the  recov- 
ery thereof  in  other  states  and  territories,  to 
the  increased  cost  and  annoyance  and  mani- 
fest injury  and  oppression  of  the  business 
interests  of  this  territory  and  the  derogation 
of  the  dignity  of  the  courts  thereof."  De- 
spite this  statement  of  the  public  policy  of 
the  territory,  the  judgment  obtained  by 
the  plaintifT  in  Texaa  was  affirmed  by  thia 
court  in  an  opinion  wherein  it  was  said  that 
where  an  action  is  brought  in  ''another 
jurisdiction,  based  upon  common-law  prin- 
ciples, although  having  certain  statutory  re- 
strictions, such  aa  are  found  in  this  [ter- 
ritorial] act,  as  to  the  making  of  an  affi- 
davit, and  limiting  the  time  of  prosecuting 
the  suit,  full  faith  and  credit  is  given  to  the 
law  when  the  recovery  is  permitted,  subject 
eto  the  restrictions  upon  the  right  of  action 
•  imposed  in  the  territory  enacting*the  stat- 
ute. .  .  .  When  it  is  shown  that  the  court 
in  the  other  jurisdiction  observed  such  con- 
ditions, and  that  a  recovery  was  permitted 
after  such  conditions  had  been  complied 
with,  the  jurisdiction  thus  invoked  is  not 
defeated  because  of  the  provision  of  the  stat- 
ute" requiring  the  suit  to  be  brought  in  the 
district  where  the  plaintiff  resides  or  where 
the  defendant,  if  a  corporation,  haa  its 
principal  place  of  business. 

It  is  claimed,  however,  that  the  decision 
in  the  Sowers  Case  ia  not  in  point  because 
the  plaintiff  was  there  seeking  to  enforce  a 
eommon-law  liability,  while  here  he  is  as- 
serting a  new  and  statutory  cause  of  action. 
But  that  distinction  marks  no  difference 
between  the  two  cases  because  in  New  Mex- 
ico common-law  liability  ia  statutory  liabil- 


ity,— the  adopting  statute  (Comp.  Laws, 
§  1823)  providing  that  "the  common  law,  aa 
recognized  in  the  United  States  of  America, 
shall  be  the  rule  of  practice  and  decision." 

The  decision  in  the  Sowers  Caae,  however, 
was  not  put  upon  the  fact  that  the  suit  waa 
based  on  a  common-law  liability.  The  court 
there  announced  the  general  rule  that  a 
transitory  cause  of  action  can  be  maintained 
in  another  state  even  though  the  statute 
creating  the  cause  of  action  providea  that 
the  action  must  be  brought  in  local  domestic 
courts. 

In  the  present  caae  the  Georgia  court 
gave  full  faith  and  credit  to  the  Alabama 
act  and  ita  judgment  is  affirmed. 

Mr.  Jnatice  Halmea  diasenta. 


(mV.B.  S4S) 
LAURA  0.  WHITE,  Appt, 

V. 

ISLAND  TRANSPORTATION  COMPANY. 
Shipping  (f  209*)— Admiralty  Jubibdic- 

TlOlf— LiMinifO  LlABILITT. 

1.  A  Federal  district  court  has  juriadie- 
tion  of  proceedinga  for  the  limitation  of 
a  ^ipoiinwt'a  liabiUtf  for  a  personal  in- 
jury to  a  paaaenger,  instituted  b^  a  peti- 
tion  whieb  alleged  that  the  injury  wa9 
ooeasioned  without  the  owner's  privity  or 
knowledge,  thus  bringing  the  case  within 
U.  S.  Rev.  Stat.  §  4283,  U.  S.  Comp.  Stat. 
1901,  p.  2943,  although  the  claimant  affirms 
in  her  answer  that  such  injury  was  caused 
by  the  owner's  negligence,  and  not  otherwise, 
where,  instead  of  insisting  that  the  alle- 
gations of  the  petition  be  proved,  the  claim* 
ant  expressly  waived  proof  of  them,  thereby 
consenting  that  they  be^taken  as  true. 

[Bd.    Not«.~For    other  ^cases,    see    Shipping, 
Cent.  Dig.  91  64«-666.  659.  661.  661:    Dec  Dig.  fM*} 

Shipping  (|  209*)— Limitiwo  Liabilttt  of 
Owner—Single  Claih. 

2.  A  single  claim  against  a  shipowner, 
founded  upon  a  personal  injury  to  a  pas- 
senger, ia  sufficient  to  make  applicable  the 
provision  of  U.  S.  Rev.  Stat.  S  4283,  U.  8. 
Comp.  SUt.  1901,  p.  2943,  that  the  liability 
of  a  shipowner  for  any  damage  occasioned 
without  his  privity  or  knowledf^e  shall  in 
no  case  exceed  the  value  of  the  vessel,  not- 
withstanding the  plurality  of  claims  appar- 
ently contemplated  by  the  terms  of  §§  4284, 
4286  (U.  S.  Comp.  Stat.  1901,  pp.  2943, 
2944),  which  require  a  pro  rata  distribution 
of  the  value  of  the  vessel  and  freight  when 
not  sufficient  to  satisfy  all  claims,  authorize 
proceedings  to  obtain  the  benefit  of  the 
statute,  make  the  surrender  of  the  vessel 
and  freight  for  the  benefit  of  the  claimants 
a  sufficient  compliance  with  the  statute  on 
the  part  of  the  owner,  and  declare  that  upon 
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Buch  surrender  all  claimB  and  proceedings 
against  the  owner  shall  cease. 

iSd.  Note.— POr  other  cams,  see  Shipping, 
Cent  Dig.  »  «46-465,  659,  6S1.  662;  Deo.  Dig.  i 
I09.*J 

[Na  206.] 

Submitted    January    26,    1914.      Decided 

April  13,  1914. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Washington  to  review  a  decree  in  favor 
of  the  shipowner  in  proceedings  for  the  lim- 
itation of  the  shipowner's  liability.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  J.  Gordon,  P.  C  Sullivan, 
and  E.  B.  Stevens  for  appellant. 

Messrs.  Alpheas  Byera  and  Ovid  A. 
Byers  for  appellee. 

SP  *  Mr.  Justice  Van  BeTJtnter  delivered  the 
opinion  of  the  court: 

While  a  passenger  on  the  steamboat  Fair- 
haven,  plying  upon  Puget  sound,  Laura  Q. 
White  sustained  a  severe  personal  injury 
in  being  caught  or  thrown  by  a  rod,  ealled 
a  hog-chain,  extending  through  the  deck  and 
oc  connecting  with  the  paddle-wheel.  To  re- 
2  cover  for  the  injury  she  brought  an  action 
*  against  the  Island  Transport&tion*Oompany, 
the  owner  of  the  vessel,  in  the  superior 
eourt  for  King  county,  in  the  state  of  Wash- 
ington, naming  $21,350.37  as  her  damages. 
The  owner  then  filed  a  libel  or  petition  in 
the  district  court  of  tde  United  States  for 
that  district  to  secure  the  benefit  of  the 
statute  limiting  the  liability  of  vessel  own- 
ers. Rev.  Stat.  §§  4283-^4285,  U.  S.  Comp. 
Stat.  1901,  pp.  2943,  2944 ;  admiralty  rules, 
53-67,  210  U.  S.  562,  Digest  Sup.  Ct.  1908, 
vol.  6,  p.  33  Appx.,  29  Sup.  Ct.  Rep.  XLV. 
The  petition  referred  to  the  action  in  the 
state  court,  and  alleged  that  the  damage 
claimant  was  insisting  that  her  injury  was 
caused  by  "the  carelessness  and  negligence 
of  the  employees"  of  the  owner  in  handling 
the  vessel,  in  not  furnishing  the  passengers 
with  safe  and  proper  facilities,  and  in  not 
informing  them  of  dangerous  conditions. 
It  also  alleged  that  the  claimant  was  in- 
jured through  her  own  negligence,  without 
any  fault  in  the  construction,  equipment, 
management,  control,  or  care  of  the  vessel, 
and  especially  without  the  privity  or  knowl- 
edge of  the  owner;  that  there  was  a  valid 
and  meritorious  defense  to  the  claim;  and 
that  the  value  of  the  vessel  did  not  exceed 
$10,000.  The  petition,  while  insisting  upon 
the  right  of  the  owner,  under  admiralty  rule 
66,  to  contest  its  liability  and  that  of  the 
vessel  in  that  proceeding,  prayed  for  an  ap- 
praisement of  the  veusel  and  her  pending 
freight,  for  an  order  for  the  payment  of 


the  amount  of  the  appraisement  into  courts 
or  the  giving  of  a  stipulation  with  suretiea 
for  such  payment  whenever  required,  for  the 
issuance  of  a  monition  in  the  usual  form 
and  upon  the  usual  condition,  for  an  order 
restraining  the  prosecution  of  the  action 
in  the  state  court,  for  a  decree  limiting  the 
owner's  liability,  if  any,  and  for  other  ap- 
propriate relief.  Although  laying  no  special 
basis  for  it,  the  petition  also,  in  a  general 
way,  indicated  that  the  owner  apprehended 
other  claims  and  actions  of  a  like  character, 
and  the  prayer  for  the  monition  and  relief 
was  so  framed  as  to  include  them.  After 
other  steps  in  the  proceeding,  which  need^ 
not  be  noticed,  the  claimant  answered,  alrj 
leging,  in  substance,  that  her* claim  was* 
founded  solely  upon  the  owner's  negligence 
in  that  the  hog-chain  was  part  of  the  con- 
struction of  the  vessel,  and,  with  the  knowl- 
edge and  acquiescence  of  the  owner,  was  neg- 
ligently left  unboxed,  uncovered,  and  un- 
guarded, so  that  it  endangered  the  passen- 
gers when  upon  the  deck,  in  the  place  regu- 
larly assigned  to  them,  and  that  her  injury 
was  caused  by  such  negligence,  and  not  by 
any  fault  of  her  own.  In  addition,  the  an- 
swer contained  this  paragraph:  "8th.  The 
respondent  further  alleges  that  the  facta 
are  such  that  the  petitioner  is  not  entitled 
to  take  the  benefit  of  the  limited  liability 
acts,  and  joins  issue  with  the  petitioner 
thereon,  and  asks  that  the  court  determine 
this  question  before  it  proceeds  further  in 
the  said  matter."  The  claimant  also  moved 
to  dismiss  the  proceeding  for  want  of  ju- 
risdiction, upon  the  ground  that  the  plead- 
ings showed  that  the  injury  was  attributable 
to  negligence  of  the  owner,  and  that  the 
petition  disclosed  but  one  claim  and  laid 
no  basis  for  apprehending  the  existence  of 
others.  The  motion  to  dismiss  was  over* 
ruled,  and  an  exception  reserved.  The 
claimant  elected  to  stand  upon  the  motion, 
and  refused  to  move  further  in  the  proceed- 
ing, whereupon  proof  of  the  allegations  of 
the  petition  "being  waived,"  a  final  decree 
was  entered  for  the  owner,  adjudging  that 
the  claimant  take  nothing  by  the  proceed- 
ing. This  appeal  followed,  and  a  certificate 
was  granted  showing  the  grounds  of  the  mo- 
tion, the  court's  ruling,  and  the  exception. 
See  Judicial  Code,  §  238  [36  Stat,  at  L.  1157, 
chap.  231,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  228]. 

The  objection  that  the  court  was  without 
jurisdiction,  because  the  pleadings  showed 
that  the  damage  was  occasioned  by  the  neg- 
ligence of  the  owner,  evidently  resulted 
from  a  misapprehension  of  what  was  in  the 
pleadings.  So  far  were  they  from  settling 
where  the  fault  lay  that  they  put  the  mat- 
ter directly  in  issue,  the  petition  alleging 
that  the  injury  was  occasioned  without  the 
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ovrner's  piivitj  or  knowledge,  and  the  an- 
^■wer  a  til  lining  that  U  waa  cauaed  by  the 
^owr.er's  negligence,  and  not  otherwise.  If 
«^the  fact  was* as  alleged  in  the  petition, 
the  caae  waa  within  the  statute,  for  §  4283 
(U.  S.  Comp.  Stat.  1901,  p.  2943)  declares: 
"The  liability  of  the  owner  of  any  vessel 
...  for  any  act,  matter,  or  thing,  loss, 
damage,  or  forfeiture,  done,  occasioned,  or 
incurred,  without  the  privity  or  knowledge 
of  such  owner  or  owners,  shall  in  no  case 
exceed  the  amount  or  value  of  the  interest 
of  such  owner  in  such  vessel  and  her  freight 
then  pending."  And  while  the  claimant  waa 
at  liberty,  under  admiralty,  rule  56,  to  con- 
test the  owner's  right  to  a  limitation  of 
liability,  the  decision  of  the  question  neeea- 
sarily  rested  with  the  court.  Its  jurisdic- 
tion was  not  ousted  merely  because  the 
claimant  took  issue  with  what  was  alleged 
in  the  petition.  Butler  v.  Boeton  ft  S.  S.  8. 
Co.  130  U.  8.  627,  552,  553,  32  L.  ed.  1017, 
1022,  1023,  9  Sup.  Ct.  Rep.  612.  The  ques- 
tions of  fact  so  presented  were  .to  be  set- 
tled by  a  trial,  and  this  was  so  whether  the 
facts  were  jurisdictional  or  otherwise.  But 
there  was  no  trial.  Instead  of  insisting 
that  the  all^>tions  of  the  petition  be 
proved,  the  claimant  expressly  waived  proof 
af  them,  thereby  consenting  that  they  be 
taken  as  true.  As  they  were  plainly  to  the 
effect  that  the  injury  was  without  the 
privity  or  knowledge  of  the  owner,  there 
was  no  defect  in  the  jurisdiction  at  that 
point. 

The  objection  that  the  court  could  not  en- 
tertain the  proceeding  because  the  petition 
disclosed  only  one  claim  arising  out  of  the 
injury  is  grounded  upon  the  terms  of  §§ 
4284  and  4285  (U.  S.  Comp.  Stat.  1901, 
pp.  2943,  2944),  which  require  a  pro  rata 
distribution  of  the  value  of  the  vessel  and 
freight  when  not  sufficient  to  satisfy  all 
claims,  authorize  proceedings  to  obtain  the 
benefit  of  the  statute,  make  the  surrender 
of  the  vessel  and  freight  for  the  benefit 
of  claimants  a  sufficient  compliance  with 
the  statute  on  the  part  of  the  owner,  and 
declare  that  upon  such  surrender  all  claims 
and  proceedings  against  the  owner  shall 
eease.  It  must  be  conceded  that  these  sec- 
tions, if  taken  alone,  give  color  to  the  ob- 
^jection,  for,  with  a  single  exception,  their 
{{words  apparently  contemplate  a  plurality  of 
*  daims.  But  to  a  right  ^understanding  of 
these  sections  it  is  essential  that  they  be 
read  with  §  4283  (U.  S.  Comp.  Stat.  1901, 
p.  2943).  It  contains  the  fundamental  pro- 
vision on  which  the  others  turn.  It  broadly 
declares  that  "the  liability  ...  for  any 
.  .  .  damage  .  .  .  occasioned  without 
the  privity  or  knowledge  of  such  owner 
,  .  .  shall  in  no  case  exceed"  the  value  of 
the    vessel    and    freight.      The    succeeding 


s^tions  are  in  the  natum  of  an  appendix, 
and  relate  to  the  proceedings  by  which  the 
first  is  to  be  made  effective.  Therefore, 
they  should  be  so  construed  as  to  brin^  them 
into  correspondence  with  it.  It  was  so  held 
in  Butler  v.  Boston  ft  S.  8.  8.  Co.  130  U.  S. 
550,  551,  32  L.  ed.  1022,  9  Sup.  Ct  Rep.  612. 
where  it  became  necessary  to  consider  anoth- 
er difference  in  terms  between  them  and  it 
In  that  caae  this  ooort  said,  quoting  from  a 
decision  of  the  supreme  court  of  Rhode 
Island:  'These  sections  [4284  and  4285], 
if  we  look  only  to  the  letter,  apply  only  to 
injuries  and  losses  of  property.  The  ques- 
tion is,  therefore,  whether  we  shall  by  con- 
struction bring  the  three  sections  into  cor- 
respondence by  confining  the  scope  of  | 
4283  to  injuries  and  losses  of  property,  or 
by  enlarging  the  scope  of  the  two  other  see- 
tions  so  as  to  include  injuries  to  the  per 
son.  We  think  it  is  more  reasonable  to  sup 
pose  that  the  designation  of  losses  and  in 
juries  in  §§  4284  and  4285  (U.  8.  Com). 
Stat  1901,  pp.  2943,  2944)  is  imperfect,  a 
part  being  mentioned  representatively  ifor 
the  whole,  and  consequently  that  those 
sections  were  intended  to  extend  to  in- 
juries  to  the  person  as  well  as  to  injuries 
to  property,  than  it  is  to  suppose  that  % 
4283  was  intended  to  extend  only  to  the 
latter  class  of  injuries,  and  waa  inadvertent- 
ly couched  in  words  of  broader  meaning.'' 
In  the  lower  Federal  courts  there  has  been 
some  contrariety  of  opinion  upon  the  point 
now  being  considered,  but  the  prevailing 
view  has  been  that  d)xe  regard  for  the  broad 
terms  and  dominant  force  of  §  4283  requires 
that  §§  4284  and  4285  be  construed  as  au* 
thorizing  a  proceeding  for  limitation  of  liar 
bility  whether  there  be  a  plurality  of  claims 
or  only  one.  Quinlan  v.  Pew,  5  C.  GL  A.^ 
438,  5  U.  8.  App.  382,  56  Fed.  Ill,  120;$ 
The  S.  A.  McCauUey,*.  99  Fed.  302,  304;" 
The  Hoffinans,  171  Fed.  455,  457 ;  Benedict 
Admiralty,  4th  ed.  §  533.  In  the  recent 
case  of  Richardson  v.  Harmon,  222  U.  8.  96, 
56  L.  ed.  110,  32  Sup.  Ct.  Rep.  27,  where 
there  was  but  a  single  claim,  it  was  as- 
sumed by  both  court  and  counsel  that  a 
plurality  of  claims  was  not  essential.  We 
think  that  is  the  true  view  of  the  statute. 
Decree  afl^med. 


(238  U.  8.  S&D 

ANTHONY  PARRUGIA,  Plff.  in  Err., 

v. 

PHILADELPHIA  ft  READING  RAILWAY 

COMPANY. 

Courts  (§  385*}~Erbob  to  Distbict  Coubt 
— JuBisDiOTiON  Below. 

A  judgment  of  compulsory  nonsuit  In  an 

action  brought  in  a  Federal  district  court 

under  the  employers'  liability  act  of  April 
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t2,  1908  (86  Stat,  at  L.  66,  chap.  148,  U. 
6.  Comp.  8tat.  Supp.  1911,  p.  1322),  which 
rests  upon  th«  ground  that  tne  evidsnoe  pro- 
duosd  at  the  trial  of  the  case  does  not  dis- 
close that  plaintiff,  at  the  time  of  the  hap- 
pening of  the  accident  bj  which  he  received 
the  injurj  complained  of,  was  engaged  in 
interstate    commerce,    does    not    present    a 

Question  as  to  the  power  of  that  court  as  a 
'ederal  court  to  hear  and  determine  the 
ease,  which  is  essential  under  the  Judicial 
Code,  S  238  (36  Stat,  at  L.  1157,  chap.  231, 
U.  8.  Comp.  Stat.  Supp.  1911,  p.  228),  to 
sustain  a  direct  writ  of  error  from  the  Fed- 
eral Supreme  Court,  sued  out  on  the  ground 
that  the  jurisdiction  below  was  in  issue. 

[Ed.  Note.--For  other  cases,  see  Courts,  Cent. 
Dig.  Si  1022-1026.  lOSl ;    Dec.  Dig.  §  886.*] 

[No.  823.] 

Argued  March  2,  1914.    Decided  April  13, 

1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Pennsylvania  to  review  a  judgment  of 
compulsory  nonsuit  ia  an  action  based  upon 
the  Federal  eroplojwrs'  liability  act.  Dis- 
missed for  want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  Denuning  for  plaintiff  in 
error. 

Messrs.    WllUani    Clarke    Mason    and 

^Charles  Heebner  for  defendant  in  error. 
to 

•    *Mr.  Justice  Van  Devanter  deliyered  the 
opinion  of  the  court: 

This  was  an  action  against  a  railway 
company  to  recover  for  personal  injuries. 
The  right  of  action  was  predicated  upon 
the  Federal  employers'  liability  act  of  April 
22,  1908,  35  Stat,  at  L.  65,  chap.  149,  U. 
6.  Comp.  Stat.  Supp.  1911,  p.  1322,  as 
amended  April  6,  1910,  36  Stat,  at  L.  291, 
chap.  143,  U.  S.  Comp.  Stat  Supp.  1911, 
p.  1324,  and  it  was  alleged  that  the  injuries 
were  sustained  while  the  defendant  was  en- 
gaged, and  while  the  plaintiff  was  employed 
by  it,  in  interstate  commerce.  There  was 
a  plea  of  not  guilty,  and  a  trial  resulted  in 
a  judgment  of  compulsory  nonsuit.  The 
case  is  here  upon  a  direct  writ  of  error 
based  upon  a  certificate  that  the  court's  de- 
cision was  given  upon  a  jurisdictional 
ground;  namely,  that  "the  evidence  pro- 
duced at  the  trial  of  the  case  did  not  dis- 
close that  plaintiff,  at  the  time  of  the  hap- 
pening of  the  accident  by  which  he  received 
the  injuries  complained  of,  was  engaged  in 
interstate  commerce." 

Although  counsel  have  presented  the  case 
as  if  it  were  properly  here,  it  is  manifest 
that  it  is  not.  The  clause  in  §  238  of  the 
Judicial  Code  [36  Stat,  at  L.  1157,  chap. 
231,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  228], 


providing  fur  a  direet  writ  of  error  "im 
any  case  in  which  the  jurisdiction  of  the 
oourt  ia  in  istue,"  refers,  as  we  huve  re- 
peatedly held,  to  casea  in  which  the  power 
of  the  court,  as  a  Federal  court,  to  hear 
and  determine  the  cause,  is  in  controversy. 
Fore  River  Shipbuilding  Co.  v.  Hagg,  219 
U.  8.  175,  178,  55  L.  ed.  163,  164,  31  Sup. 
Ct  Rep.  185;  United  States  v.  Congress 
Constr.  Co.  222  U.  S.  199,  56  L.  ed.  163,  32 
Sup.  Ct.  Rep.  44;  R.  J.  Darnell  v.  Illinois 
C.  R.  Co.  225  U.  8.  243,  56  L.  ed.  1072,  82 
Sup.  Ct.  Rep.  760.  No  such  issue  is  here 
disclosed.  The  power  of  the  court,  as  a  Fed- 
eral court,  to  hear  and  determine  the  case,  ^ 
was  not  questioned.  Nor  did  the  court  hold^ 
that  it  was  without  jurisdiction  *  in  that* 
sense.  On  the  contrary,  it  proceeded  to  a 
hearing  and  decided  that  the  plaintiff  could 
not  recover  under  the  Federal  act  because 
one  element  of  his  asserted  cause  of  action 
was  without  any  evidence  to  sustain  it. 
Had  the  action  been  brought  in  a  state 
court,  as  it  could  have  been,  the  same  ques- 
tion would  have  arisen;  and  had  the  evi- 
dence been  similarly  insufficient,  a  like  de- 
cision must  have  ensued.  We  say  the  ac- 
tion could  have  been  brought  in  a  state 
court,  because  §  6  of  the  Federal  act  de- 
clares: 'TThe  jurisdiction  of  the  courts 
of  the  United  States  under  this  act  shall  be 
concurrent  with  that  of  the  courts  of  the 
several  states,  and  no  case  arising  under 
this  act  and  brought  in  any  state  court  of 
competent  jurisdiction  shall  be  removed  to 
any  court  of  the  United  States."  And  we 
say  the  result  must  have  been  the  same  in 
a  state  court  upon  similar  evidence,  because 
the  right  of  recovery  given  by  the  act  (§1) 
is  restricted  to  injuries  suffered  while  the 
employee  is  employed  in  interstate  com- 
merce. 

It  follows  that  there  was  no  basis  for  the 
direct  writ  of  error.  If  a  review  of  the  de- 
cision was  desired  it  should  have  been 
sought  in  the  Circuit  Court  of  Appeals. 

Writ  of  error  dismissed. 


(232  U.  S.  334) 

CHICAGO,   MILWAUKEE,   ft   ST.    PAUL 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

STATE  OF  IOWA. 

COHMERCE  (§  33*)-- Local  or  Interstatb— 
Continuity  or  Transportation. 
1.  The  reshipment  by  the  consignee  to 
other  points  within  the  state  of  coal  con- 
signed to  it  on  interstate  shipments  to  a 
distributing  point  within  the  state,  al- 
though Such  reshipments  are  in  the  cars 
in  which  the  coal  was  received,  floes  not 
establish  such  continuity  of  transportation 
as  to  place  such  reshipments  outside  the 
pale  of  state  regulation,  where  the  consignee 
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paid  th«  freight  to  the  point  of  rethipment 
to  the  initial  canrior,  whieh  placed  the  ears 
on  an  interohaoge  trade,  where  they  were 
held  by  the  consignee  until  sales  were  made, 
when  bills  of  lading  were  tendered  to  an- 
other railway  company  for  Uie  further 
transportation. 

[Ed.  Note.— For  other  eases,  see  Oommerce, 
Gent  Dig.  §f  M,  &:    Dee.  Dig.  §  SS.^] 

Courts  (f  S66*)— Bbbob  to  State  Coubt— 
ScopB  or  Rbvixw-^Statutobt  Cohsteuo- 
Tion. 

2.  The  determination  ef  a  state  court  of 
last  resort  that  a  state  railroad  eommissiou 
was  authorized  by  the  state  laws  te  make 
the  order  under  review  is  conclusive  upon 
the  Federal  Supreme  Court  on  writ  of  error 

to  the  state  court. 

[Bd.  NotSd— Ver  other  cases,  see  Courts,  Gent. 
Dig.  If  K4-W7.  960-968;   Dec.  Dig.  f  366.*] 

CoHMEBCE  (f  83*)— Stats  Regulation  — 
Requibing  Carrier  to  Accept  Resuip- 
VENTS  IN  Cabs  of  Otheb  Carrier— Ter- 
iriNATXoii  or  Intbbstatb  Tbakspobta- 

HON. 

3.  An  order  of  a  state  railroad  commis- 
sion requiring  a  railway  company  to  ac- 
cept without  unloading  and  reloading  into 
its  own  cars  reshipraents  of  coal  in  carload 
lots  when  tendered  in  the  cars  of  other  rail- 
way companies  by  which  the  coal  had  been 
brought  into  the  state  does  not  interfere 
with  interstate  commerce  where  there  is 
such  a  termination  of  the  interstate  trans- 
portation at  the  point  of  reshipment  that 
the  further  transportation  is  a  purely  in- 
trastate service. 

[Ed.  Note.— Fbr  other  cases,  tee  Commerce, 
Genu  Dig.  H  M.  SI;    Dm.  Dig.  §  SS.*] 

Constitutional  Law  (f  297*)— Due  Pbo- 
cess  of  Law—Liberty  of  Contract- 
Requiring  Carrier  to  Accept  Resuip- 
MENTs  IN  Cars  of  Other  Carrier. 

4.  A  railway  carrier  is  not  deprived  of 
its  liberty  of  contract,  nor  of  its  property 
without  due  process  of  law,  contrary  to  U. 
S.  Const.,  14th  Amend.,  by  an  order  of  a 
state  railroad  commission  requiring  it  to 
accept  without  unloading  and  reloading  into 
its  own  cars  reshipments  of  co.il  in  car- 
load lots  when  tendered  in  the  cars  of  other 
railway  companies. 

[Bd.  Note.—For  otlier  cases,  lee  Conetftutlonal 
Law.  Cent.  Dig.  19  832-834;    Dec.  Dig.  S  297.*] 

Constitutional  Law  ()  241*)  —  Equal 
Protection   of  the  Laws— Requibi.ng 
Carrier    to    Accept    Reshipaients    i.n 
Cars  of  Otiier  Carrier. 
6.  The  equal  protection  of  the  taws  guar- 
anteed by  U.  S.  Const.,  14th  Amend.,  is  not 
denied  to  a  railway  carrier  by  an  order  or* 
a  state  railroad  commission  requiring  it  to 
accept  without  unloading  and  reload  in;;  into 
its  own  cars  reshipments  of  coal  in  carload 
lots  when  tendered  in  the  cars  of  other  rail- 
way companies. 

{t^.  Note.->For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  (8  700.  701 ;    Dec.  Dig.  (  241.*] 

[No.  176.] 

Argued  March  3.  1014.     Deei  le.l   April  18, 

1014. 


IN  ERROK  U  tho  Svprmc  Cosrt  of  the 
Statt  of  Iowa  to  rcriow  a  judgment 
whieh  affirmed  a  judgment  of  the  Polk 
County  District  Court,  granting  a  man- 
datory injunction  to  require  compliance 
witk  an  order  of  a  state  railroad  commis* 
sioa  requiring  a  railway  carrier  te  accept 
reshipments  in  the  cars  of  other  carriers. 
Aflirmed. 

See  same  case  below,  152  Iowa,  817,  180 
N.  W.  802. 

Ihe  facts  are  stated  in  the  opinion. 

Messrs.  O.  W.  Dynos,  C.  S.  Jefferson, 
and  Burton  Hanson  for  plaintiff  in  error. 

Mr.  Georgo  Cosson,  Attorney  General 
of  Iowa,  and  Mr.  Henry  B.  Sampson  for  ap- 
pellee. Q 

eo 

00 

*Mr.  Justice  Ilnghes  delivered  the  opia-* 
ion  of  the  court: 

This  suit  was  brought  by  the  state  of 
Iowa  to  obtain  a  mandatory  injunction  re- 
quiring the  Chicago,  Milwaukee,  k  St.  Paul 
Railway  Company  to  comply  with  an  order 
of  the  State  Railroad  Commission  promul-e 
gated  December  22,  1909.  Tht  defendant  JJ 
answered,  denying  the  validity  of'the  order,* 
and  also  filed  a  cross  petition  to  set  It 
aaide,  alleging  that  it  was  repugnant  to  the 
Constitution  of  the  United  States,  as  an 
attempt  to  regulate  interstate  commerce  and 
to  deprive  the  company  of  its  property  with- 
out due  process  of  law,  and,  further,  that 
the  Commission  was  without  authority  un- 
der the  laws  of  the  state  to  make  the  order. 
Judgment,  sustaining  the  action  of  the  Com- 
mission and  directing  compliance,  was  af- 
firmed by  the  supreme  court  of  the  state. 
162  Iowa.  317,  130  N.  W.  802. 

It  appeared  that  the  railway  company,  in 
1909,  had  refused  to  accept  shipments  of 
coal  in  carload  lots  at  Davenport,  Iowa,  for 
points  in  that  state  when  tendered  in  cars 
of  other  railroad  companies  by  which  the 
coal  had  been  brought  to  Davenport  from 
points  in  Illinois.  The  railway  company 
insisted  that  it  was  entitled  to  furnish  its 
own  cars.  The  Clark  Coal  A  Coke  Company, 
operating  a  branch  at  Davenport,  complained 
of  this  rule  to  the  Railroad  Commission, 
stating  that  it  was  a  departure  from  the 
practice  which  had  obtained  for  several 
years  with  respect  to  such  shipments,  that 
the  Clark  Company  paid  all  charges  to 
Davenport,  and  on  receiving  orders  from  its 
customers  tendered  written  billing  for  trans- 
portation from  Davenport  to  the  designated 
points,  and  that  it  was  unreasonable  for 
the  railway  company  to  require  in  such 
cases  that  the  coal  should  be  unloaded  and 
reloaded  in  its  own  ears.  A  hearinpr  was  had 
before  the  Commission  at  which  other  ship- 
pers intervened,  adopting  the  coal  company's 
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eomplaint.    The  f aeti  w«re  prtsented  m  an 
agreed  Btatemeni,  as  follows: 

"The  Clark  Coal  k  Coke  Companj  of 
Dayenport,  Iowa,  have  been  making  ehip- 
ments  of  eoal  from  points  in  Illinois  to 
Davenport  by  the  Chicago,  Rock  Island,  k 
Pacific  Railway  Company  and  the  Chicago, 
Burlington,  k  Quincy  Railroad  Company; 
that  said  coal  is  then  placed  by  the  railroad 
^bringing  it  into  Iowa  ea  aa  interchange 
^  track  at  Davenport;  that  all  charges  from 

•  point  of  origin*  in  Illinois  to  Davenport, 
Iowa»  are  paid  by  the  Clark  Coal  k  Coke 
Company  to  the  railroad  company  bringing 
said  coal;  that  thereupon  complainant  has 
aotifled  the  respondent  railway  company  of 
the  placement  of  said  coal,  and  that  it  de- 
sired to  ship  said  coal  by  the  respondent 
irallway  company  to  different  points  om  its 
own  line,  and  tendered  a  written  billing 
irom  Davenport  to  the  point  so  designated; 
that  thereupon  respondent  railway  com- 
pany has  accepted  said  billing  from  Daven- 
port to  said  point,  and  taken  said  cars  frr  m 
:Said  interchange  track  to  its  own  line,  and 
transported  the  same  in  accordance  with 
«aid  written  billing;  that  the  respondent 
railway  company  has  changed  its  method 
of  doing  business  in  the  above  respeets  by 
its  printed  order,  and  now  refuses  to  ac- 
cept said  written  billing  and  take  said  cars 
from  said  interchange  track  and  transport 
them  over  its  own  line  to  the  point  desig- 
nated by  said  billing,  unless  said  eoal  is 
loaded  in  equipment  belonging  to  respondent 
railway  company.  Respondent  railway  com- 
pany, by  its  answer  to  the  complaint,  alleges 
that  it  'will  furnish  cars  for  shipment  ef 
coal  from  Davenport  to  any  point  in  Iowa, 
as  provided  by  Iowa  Distance  Tariff,  but 
will  not  accept  shipments  originating  at 
Davenport,  billed  from  Davenport,  in  the 
equipment  of  other  carriers,'  and  its  readi- 
ness and  ability  to  furnish  cars  of  its  own 
for  shipment  is  not  controverted  and  will 
therefore  be  taken  to  be  true.  It  will  thus 
be  observed  that  before  the  respondent  rail- 
way company  will  take  coal  for  transporta- 
tion on  its  own  line,  in  equipment  other  than 
its  own,  it  requires  that  the  same  shall  be 
unloaded  and  reloaded  into  its  own  cars." 

Thereupon,  the  Commission  rendered  a  de« 
elaioa  in  favor  of  the  shipper  and  entered 
the  following  order,  to  which  this  contro- 
Tersy  relates: 

"In  accordance  with  the  conclusions  here- 
tofore expressed,  it  is  therefore  ordered  by 
^  the   Board   of   Railroad   Commissioners   of 
2  Iowa  that  upon  arrival  of  loaded  cars  of 

*  eoal  at  the  city  of  Davenport,  upon  any  line 
of  railroad,  when  said  cars  are  placed  upon 
the  interchange  track  at  Davenport,  as  or- 
dered or  requested  by  the  owner  or  con- 


signee ol  said  ears,  and  the  freight  paid 
thereon,  and  the  ordinary  billing  in  «w 
by  the  respondent  railway  is  tendered  to 
it  for  a  billing  of  said  ears  to  placed  to  a 
point  on  its  own  line  within  the  state  of 
Iowa,  that  the  respondeat  railway  company 
be  and  is  hereby  ordered  and  required  to 
accept  said  billing,  receive  said  car  or  ears 
so  billed,  and  transport  them  on  its  own 
line  to  the  point  designated  by  the  owner 
or  consignee  in  said  billing;  and  that  it 
receive  said  car  or  cars  in  whatever  equip- 
ment the  same  may  be  loaded,  without  re- 
quiring an  unloading  and  reloading  into  its 
own  equipment,  and  transport  said  car  or 
cars  over  its  own  line  to  points  within  this 
state,  BO  loaded,  without  unloading  and  re- 
loading as  above  set  forth,  in  the  same  man- 
ner that  it  receives  cars  from  connecting 
lines,  loaded  in  its  own  equipment.  It  is 
expressly  aaderstood,  however,  in  this  order, 
that  no  questions  in  relation  to  switching 
charges  are  determined.** 

The  railway  company  contended,  both  be- 
fore the  Commission  and  in  the  state  court, 
that  the  shipments  in  question  were  inter- 
state; and  it  was  alleged  in  its  answer  thai 
the  method  of  transportation  resorted  to 
was  a  device  of  shippers  to  secure,  by  adding 
the  rate  from  the  initial  point  in  Illinois  to 
Davenport  to  the  rate  established  by  the 
Iowa  distance  tariff  from  Davenport  to 
other  points  in  the  state,  a  lower  rate  than 
that  applicable  to  an  interstate  shipment 
from  the  point  in  Illinois  to  the  point  ef 
final  destination. 

The  Railroad  Commission  held  that  the 
transportation  desired  from  Davenport  was 
a. purely  intrastate  service,  saying:  'IJnder 
the  admitted  facts,  the  city  of  Davenport 
became  a  distributing  point  for  eoal  shipped 
by  the  consignor.  The  certainty  in  regard 
to  the  shipments  of  coal  ended  at  Daven- 
port. The  point  where  the  same  was  to  bej 
♦shipped  beyond  Davenport,  if  at  all,  was  de-» 
termined  after  the  arrival  of  the  coal  at 
Davenport.  The  eoal  was  under  the  con- 
trol of  the  consignee,  and  he  could  sell  it  in 
transit  or  at  Davenport,  or  reconsign  it  to 
a  point  on  respondent's  railway,  or  any 
other  railway,  at  his  own  discretion.**  Up- 
on the  trial  of  the  present  suit  in  the  state 
court,  the  state  introduced  in  evidence  the 
proceedings,  decision,  and  order  of  the  Com- 
mission, and  without  further  evidenee  both 
parties  rested.  The  supreme  court  of  the 
state  took  the  same  view  of  the  facts  that 
the  Commission  had  taken,  and  accordingly 
held  that  the  shipments  were  intrastate. 
The  court  said  that  the  facts  showed  that 
the  coal  was  originally  consigned  to  the 
coal  company  in  Davenport,  that  it  was 
there  held  until  sales  were  made,  thai  the 
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ooBsignee  had  taken  deliveiy,  paying  the 
freight  to  the  initial  carrier,  and  aasuming 
fnll  control.  152  Iowa,  317,  319,  180  N.  W. 
802. 

The  record  discloeee  no  ground  for  assail- 
ing this  finding.  It  is  undoubtedly  true 
that  the  question  whether  eommerce  is  inter- 
state or  intrastate  must  be  determined  hy 
the  essential  character  of  the  commerce, 
and  not  by  mere  billing  or  forms  of  con- 
tract. Railroad  Commission  Y.  Worthing- 
ton,  226  U.  8.  101,  56  L.  ed.  1004,  82  Sup. 
Ct.  Rep.  853;  Texas  8c  N.  0.  R.  Co.  y.  Sabine 
Tnm  Co.  227  U.  8.  Ill,  57  L.  ed.  442,  33 
Sup.  Ct.  Rep.  220;  Railroad  Commission 
T.  Texas  k  P.  R.  Co.  229  U.  8.  338,  57  L.  ed. 
1215,  38  Sup.  Ct.  Rep.  887.  But  the  fact 
that  conunodities  received  on  interstate  ship- 
ments are  reshipped  by  the  consignees,  in 
the  cars  in  which  they  are  received,  to  other 
points  of  destination,  does  not  necessarily 
establish  a  continuity  of  movement,  or  pre- 
vent the  reshipment  to  a  point  within  the 
same  state  from  having  an  independent  and 
intrastate  character.  Qulf,  C.  ft  8.  F.  R. 
Co.  V.  -Texas,  204  U.  8.  403,  51  L.  ed.  540, 
27  Sup.  Ct.  Rep.  360;  Railroad  Commission 
T.  Worthington,  225  U.  8.  101,  109,  56  L. 
ed.  1004,  1008,  32  Sup.  Ct.  Rep.  653;  Texas 
ft  N.  O.  R.  Co.  V.  Sabine  Tram  Co.  227  U. 
6.  Ill,  129,  130,  57  L.  ed.  442,  449,  450, 
33  Sup.  Ct.  Rep.  229.  The  question  is  with 
9  respect  to  the  nature  of  the  actual  movement 
•  in  the  particular *ca8e;  and  we  are  unable 
to  say  upon  this  record  that  the  state  court 
has  improperly  characterized  the  traffic  in 
question  here.  In  the  light  of  its  decision, 
the  order  of  the  Commission  must  be  talcen 
as  referring  solely  to  intrastate  transporta- 
tion originating  at  Davenport. 

In  this  view,  the  validity  of  the  Commis- 
sion's order  is  challenged  upon  the  ground 
that  at  common  law  the  carrier  was  entitled 
to  use  its  own  equipment,  and  that  the  stat- 
ute of  the  state  of  Iowa  as  to  the  receiv- 
ing of  cars  from  connecting  carriers  (Code, 
§  2116)  is  inapplicable  for  the  reason  that, 
with  respect  to  the  transportation  in  ques- 
tion, the  plaintiff  in  error  was  the  initial 
carrier.  But  the  obvious  answer  is  that 
what  is  required  by  the  law  of  Iowa  has 
been  determined  by  the  supreme  court  of 
that  state.  That  court,  examining  the  va< 
rious  provisions  of  the  Iowa  Code  which  have 
relation  to  the  matter,  has  held  that  the 
order  was  within  the  authority  of  the 
Railroad  Conunission.  152  Iowa,  317,  320, 
821,  130  N.  W.  802. 

Further,  the  plaintiff  in  error  insists  that 
the  enforcement  of  the  order  would  deprive 
it  of  its  liberty  to  contract,  and  of  its  prop- 
erty, without  due  process  of  law,  and  would 


deny  to  It  the  equal  protection  of  the  laws, 
in  violation  of  the  14th  Amendment.  We 
find  these  objections  to  be  without  merit* 
It  was  competent  for  the  state,  acting  with-^ 
in  its  jurisdiction,  and  not  in  hostility  to 
any  Federal  regulation  of  interstate  eoBK 
merce,  to  compel  the  carrier  to  accept  eara 
which  were  already  loaded  and  in  suitable 
condition  for  transportation  over  its  line. 
The  requfrement  was  a  reasonable  one.  It 
cannot  be  said  that  the  plaintiff  in  error 
had  a  constitutional  right  to  burden  trade  by 
insisting  that  the  commodities  should  be  nn* 
loaded  and  reloaded  in  its  own  equipment.. 
Upon  this  point  the  case  of  Wisconsin,  H. 
ft  P.  R.  Co.  T.  Jaeobson,  179  U.  8.  287,  45 
L.  ed.  194,  21  Sup.  Ct  Rep.  115,  is  decisive. 
There  is  no  essential  difference,  so  far  as 
the  power  of  the  itate  is  concerned,  between 
such  an  order  sa  we  have  here  and  one  com-^ 
pelling  the*  carrier  to  make  track  conneo-* 
tions,  and  to  receive  cars  from  connecting 
roads,  in  order  that  reasonably  adequate 
facilities  for  traffic  may  be  provided.  See 
also  Minneapolis  ft  St.  L.  R«  Co.  v.  Minne- 
sota, 186  U.  8.  257,  288,  46  L.  ed.  1151, 
1156,  22  Sup.  Ct  Rep.  900;  Atlantic  Coast 
Line  R.  Co.  t.  North  Carolina  Corp.  Com-^ 
mission,  206  U.  S,  1,  19,  27,  51  L.  ed.  933,. 
941,  945,  27  Sup.  Ct  Rep.  585,  11  Ann.  Cas. 
398;  Missouri  P.  R.  Co.  v.  Kansas,  216  U.  Q^ 
262,  54  L.  ed.  472,  30  Sup.  Ct  Rep.  830; 
Grand  Trunk  R.  Co.  y.  Michigan  Railroad" 
Commission,  281  U.  S.  457,  468,  58  L.  ad. 
— ,  34  Sup.  Ct  Rep.  152. 

It  is  argued  that  it  was  unreasonable  to- 
subject  the  railway  company  to  the  expense- 
incident  to  the  use  of  the  cars  of  another- 
carrier  when  it  was  ready  to  furnish  its  own. 
The  record  affords  no  sufficient  basis  for 
this  contention.  What  the  expense  referred 
to  would  be  was  not  proved,  and,  In  the 
absence  of  a  suitable  disclosure  of  the 
pertinent  facts,  no  case  was  made  which 
would  justify  the  conclusion  that,  in  Its. 
practical  operation,  the  regulation  would  im- 
pose any  unreasonable  burden.  On  the  other- 
hand,  the  agreed  statement  makes  it  evident, 
that  prior  to  the  change  which  gave  rise- 
to  this  controversy  it  was  the  practice  of' 
the  company  to  accept  such  shipments. 

Finally,  it  is  said  that  the  order  of  the- 
Conunission      interferes      with      interstate 
commerce  because  the  cars  in  question  were 
the  vehicles   of   that  commerce,   and   were 
brought  into  the  state  as  such.     No  ques- 
tion, however,  is  presented  here  as  between 
the  shippers  and  the  owners  of  the  cars, 
and  no  actual  interference  with  interstate- 
commerce  is  shown.    Nor  does  it  appear  that, 
any  regulation  under  Federal  authority  has. 
been   violated. 
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The  plaintiff  in  error  has  failed  to  estab- 
lish any  ground  for  invalidating  the  order 
of  ihf  Coniinisttion  and  the  judgment  must 
be  affirmed. 

Aflirnncd. 


(233  U.  £.  831) 

HAMMOND  PACKING  COMPANY,  Plff.  in 

Err., 

V. 

STATE  OF  MONTANA. 
Constitutional   I^aw    (§   230*)  —  Equal 

I'ROTECTION    OF   THE    LaWS— DlSCBllIINA- 

TioN  IK  License  Tax. 

A  license  tax  of  1  cent  per  pound  sold 
for  carrying  on  the  business  of  selling  oleo- 
ma rgar  in  does  not  deny  the  equal  protec- 
tion of  the  laws  guaranteed  by  U.  S. 
Const.,  14th  Amend.,  because  it  puts  oleo- 
margarin  in  a  class  by  itself,  and  discrimi- 
nates between  it  and  butter,  although  the 
tax  is  pronounced  or  assumed  by  the  state 
courts  to  be  a  revenue  measure. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  C«nt.  Dig,  f  687 ;  Deo.  Dig.  |  »0.*] 

[Ne.  278.] 

Submitted  March  11,  1914.    Decided  April 

13,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Montana  to  review  a  judgment 
which  aflSrmed  a  judgment  of  the  District 
Court  for  the  County  of  Sihrer  Bow,  in  that 
state,  in  favor  of  the  state  in  an  action  to 
recover  a  license  tax.    Affirmed. 

See  same  case  below,  46  Mont.  343,  123 
Pac.  407. 

The  facts  are  stated  in  the  opinion. 

Mr.  31.   S.   Gunn  for  plaintitf  in  error. 

Mr.  D.   M.   Kelly,   Attorney  General   of 

Montana,  and  Mr.  J.  H.  Alvord  for  defend- 

e:ant  in  error. 

e: 

e:    • 

*  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  a  license  tax 
of  1  cent  per  pound  sold  for  carrying  on 
the  business  of  selling  oleomargarin.  The 
answer,  with  some  allegations  not  now  ma- 
terial, admitted  the  facts  and  set  up  that 
§  4064  of  the  Political  Code  of  Montana, 
as  amended,  by  which  the  tax  was  imposed, 
violates  the  14th  Amendment.  That  is  the 
only  question  raised  here,  so  that  other  in- 
cidental or  preliminary  matters  need  not 
be  mentioned.  Judgment  was  entered  for 
the  state  on  the  pleadings  and  the  judgment 
was  affirmed  by  the  supreme  court  of  the 
state. 

The  argument  for  the  plaintiff  in  error  is 
that,  the  tax  being  pronounced  or  assumed 
by  the  state  courts  to  be  a  tax  for  revenue, 
it  is  unjustifiable  to  put  oleomargarin  in  a 


class  by  itself  and  to  discriminate,  for  in- 
stance, between  it  and  butted.  But  we  see 
no  obstacle  to  doing  so  in  the  Constitution 
of  the  United  States.  Apart  from  interfer* 
ence  with  commerce  among  the  states,  a 
state  may  restrict  the  manufacture  of  oleo- 
margarin in  a  way  in  which  it  does  not  ham- 
per that  of  butter.  Capital  City  Dairy  Co. 
V.  Ohio,  183  U.  S.  238,  245,  246,  46  L.  ed. 
171.  175,  176,  22  Sup.  Ct.  Rep.  120.  It  even 
may  forbid  the  manufacture  altogf^ther. 
Powell  V.  Pennsylvania,  127  U.  8.  678,  32^ 
L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257.  Itjo 
may  express  and  carry  out  its*poltcy  as  well* 
in  a  revenue  as  in  a  police  law.  Quong 
Wiug  v.  KirkendaU.  223  U.  S.  59,  62,  66  J^ 
ed.  350,  351,  32  Sup.  Ct.  Rep.  192.  The 
case  really  has  been  disposed  of  by  pre- 
vious decisions  of  this  court.  McCray  t. 
United  SUtes,  195  U.  S.  27,  62,  63,  49  L.  ed. 
78,  98,  99,  24  Sup.  Ct.  Rep.  769,  1  Ann.  Cai. 
561. 
Judgment  affirmed. 

(ttt  U.  8.  StD 
E.  A.  O'SULLIVAN,  Plff.  in  Err., 

V. 

PAUL  FELIX  and  William  W.  Stiles. 

CouBTs  (f  S75*)— Fedebal  CotrBTS— Rule 
OK  Deci8ion--State  Statxttb  or  Limita- 
tions. 

1.  'J  he  application  of  a  state  statute  of 
limitations  is  not  precluded  because  the  ac- 
tion depends  upon  or  arises  under  the  laws 
of  the  United  States,  in  the  absence  of  any 
limitation  specifically  prescribed  by  Con- 
gress. 

[Bd.  Note.—For  other  cases,  see  Courts,  Cent. 
Dig.  9  9S3;    Dec.  Dig.  §375.*] 

Courts  (§  375*)— Limitation  of  Actions- 
Action  Based  on  Denial  or  Civil 
Rio iiTS— Damages  ob  Penalties— ** Pen- 
alty." 

2.  The  one  year's  limitation  prescribed 
by  La.  Civ.  Code,  art.  3530,  for  actions  for 
damages,  and  not  the  five-year  limitation 
prescribed  by  U.  S.  Rev.  Stat.  §  1047,  U. 
S.  Comp.  Stat.  1901,  p.  727,  against  penal- 
ties and  forfeitures,  must  govern  a  civil 
action  for  an  assault  committed  in  attempt- 
ing to  prevent  plaintiff  from  voting,  con- 
trary to  title  24  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  1259),  secur- 
ing equal  rights  to  citizens,  in  view  of  the 
provisions  of  §§  1979-1981,  5508,  5510  (U. 
S.  Comp.  Stat.  1901,  pp.  1262-1263,  3712, 
3713),  of  those  statutes,  which  provide 
criminal  proceedings  and  punishment  for 
the  public  wrong,  and  actions  in  law  or 
equity  for  the  redress  of  any  private  injury, 
without  prescribing  any  specific  limitation 
for  such  actions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  983;    Dec.  Dig.  §  S76.* 

For  other  deflnitions,  see  Words  and  Phrases, 
vol.  6.  pp.  5272-5276 ;    vol.  8,  p.  7750.] 

[No.  249.1 

Submitted  March  9,  1914.     Decided  April 

13,  1914. 


*For  otlier  oases  see  same  topic  A  f  NUMsaa  in  Dec.  A  Am.  Digs.  1907  to  date,  St  Rep'r  Indexes 
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IN  ERROR  to  tlM  United  States  Circuit 
Court  of  Appeal!  fer  the  Fiftk  Cirenit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern 
District  of  Louisiana,  dismissing  an  action 
for  an  assault  committed  in  attempting  to 
preTent  plaintiff  from  TOting.    Affirmed. 

See  same  case  helow,  114  C.  C.  A.  166, 
IM  Fed.  88. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  S.  Parkerson  and  B.  A. 
O'SnlliTan  for  plaintiff  in  error. 

Messrs.  Charles  S.  jRioe  and  R.  B. 
Montgomery  for  defendants  in  error. 

^     Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Action  for  damages  for  personal  assault 
upon  plaintiff  in  error,  herein  called  plain* 
iiif ,  by  defendants  in  error,  referred  to  aa 
defendants,  in  the  sum  of  $60,000. 

The  petition  alleges  that  defendants  and 
others  were  indicted  for  violating  |  6508  of 
the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1901,  p.  3712).     The 
indictment  is  set  out  in  the  petition,  and 
N  charges,  with  the  usual  verbosity  of  such  in- 
y  strumentSy^that  an  election  was  held  in  the 
parish  of  Jefferson,  state  of  Louisiana,  on 
November  8,  1908,  for  presidential  electors, 
members  of  Congress,  and  certain  munici- 
pal officers,  under  and  in  accordance  with 
the  laws  and  Constitution  of  the  United 
States;  that  certain  named  persons  were,  aa 
defendants  well  knew,  qualified  to  vote  at 
such  election,  that  such   persons  were  at 
^e  polling  places  with  the  intention  and  for 
the  purpose  of  voting,  and,  knowing  this,  the 
defendants  feloniously  conspired  and  con- 
federated with  each  other  and  other  persons 
io  intimidate  and  prevent,  and  did  prevent, 
by  the  use  of  deadly  weapons,  such  persons 
from  voting. 

It  is  alleged  that  the  indictment  further 
charged  in  a  second  count,  a  violation  of 
6  6509  (U.  8.  Comp.  Stat  1901,  p.  3712), 
in  that  the  defendants,  with  other  named 
persons,  conspiring  to  intimidate  the  voters 
named  in  the  first  count  from  voting  at  the 
election  named,  '*did  then  and  there,  with 
force  and  arms,  armed  with  dangerous 
weapons,  to  wit:  pistols,  guns,  scissors,  wil- 
fully, maliciously,  unlawfully,  and  feloni- 
•ously  and  upon"  the  defendant  commit  an 
assault,  and  with  the  purpose  and  in  the 
•disposition  described,  "with  a  dangerous 
weapon,  to  wit:  a  pair  of  scissors,  inflict  a 
wound  less  than  mayhem." 

That  the  defendants  herein  were  convicted 
•on  both  counts  and  sentenced  to  fine  and 
Imprisonment,  and  npoa  appeal  to  the  cir- 
-enit  court  of  appeals  the  conviction,  sen- 
and  fine  were  affirmed. 
That  the  defendants  eoaspired  ta  prevent 


and  did  prevent  the  voters  named  in  the 
indictment  from  voting,  and  that  in  further- 
ance of  the  conspiracy  plaintiff  was  mali- 
ciously and  without  cause  or  provocation 
"cut,  bruised,  beaten,  his  face  and  eye  black- 
ened, his  beard  cut,  he  knocked  down  sense- 
less, and  other  indignities  were  heaped  upon 
him"  by  the  defendants,  for  which  he  has 
suffered  damages  in  the  sum  of  $60,000.        ^ 

The  plaintiff  is  sixty-five  years  of  nge^^ 
has  practised^law  and  held  positions  of  hon-* 
or  and  trust  in  the. state,  having  been  dis- 
trict attorney,  state  senator,  and  city  at* 
tomey  for  the  city  of  New  Orleans. 

The  petition  recites  the  injuries  plain- 
tiff received  in  defending  himself  from  the 
assault  upon  him,  and  that  he  "was  forced 
to  appear  in  public,  in  performing  his  du- 
ties, carrying  on  his  person  the  signs  of 
the  degradation  and  humiliation  placed  up- 
on him." 

The  items  of  damages  are  set  out  as  fol- 
lows: For  the  wounding  less  than  mayhem, 
$26,000;  for  humiliation,  dq^adation,  and 
public  ridicule  and  pain  of  mind,  $25,000; 
punitive  and  exemplary  damages,  $10,000. 
Judgment  was  prayed  for  $60,000,  the  sum 
of  these  items. 

Exception  was  filed  to  the  petition  on 
the  ground  that  the  damages  having,  as  it 
is  alleged,  been  inflicted  November  3,  1908, 
mors  than  two  years  and  five  months  be- 
fore the  filing  of  the  petition,  the  action  is 
barred  "bj  the  prescription  of  one  year 
from  and  after  the  day  on  whidi  such  dam- 
ages were  sustained,  under  the  provisions 
of  Articles  3536  and  3537  of  the  Civil  Code 
of  the  state  of  Louisiana.  Dismissal  of  the 
suit  was  prayed.  The  plea  of  prescription 
was  sustained  and  the  sole  question  pressed 
by  counsel,  and  which  we  are  called  upon 
to  decide,  is  the  application  of  the  state 
statute  to  the  conceded  cause  of  action. 
The  court,  in  passing  upon  the  application 
of  the  statute  of  limitations,  said  that 
plaintiff  conceded  that  if  the  action  was 
to  be  governed  by  the  state  statute  it  was 
prescribed,  but  he  contended  that  it  was  an 
action  for  a  penalty,  and  governed  by  the 
prescription  of  five  years,  established  by 
I  1047  of  the  Revised  Statutes  of  the  Unit- 
ed States  (U.  8.  Comp.  SUt.  1901,  p.  727). 
The  court  was  of  opinion  that  the  action 
was  for  "remedial  damages,  and  not  for  a 
penalty,"  and  maintained  the  plea  of  pre- 
scription, citing  Campbell  v.  Haverhill,  155 
U.  S.  610,  39  L.  ed.  280,  15  Sup.  Ct.  Rep. 
217;  Brady  v.  Daly,  175  U.  S.  148,  44  L. 
ed.  109,  20  Sup.  Ct.  Rep.  62,  and  dismissed 
the  action  with  costs. 

Judgment  of  the  circuit  court  was  af-S 
firmed  by  the«circuit  court  of  appeals.    The? 
court  decided  that  the  action  was  one  for 
daaages,  and  not  for  a  penalty,  and  the 
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limitations  of  flT«  years  a^aintt  penaltiei 
or  forfeitures  (|  1047,  Rsr.  Stat.)  was  not 
applicable.  It  followed,  the  court  said,  that 
the  state  statute,  which  prescribes  the  ac- 
tion in  one  year,  must  be  applied,  citing 
i§  3536  and  8637  of  the  Civil  Code  of  Lou- 
isiana.   114  C.  G.  A.  166,  1»4  Fed.  88. 

The  opinions  of  the  lower  courts  exhibit 
the  contentions  in  the  ease,  and  the  short 
question  presented  is  whether  the  action  is 
for  damages  or  for  a  penalty.  If  for  a  pen- 
alty, I  1047  of  the  ReYised  Statutes  applies, 
which  provides:  '^No  suit  or  prosecution 
for  any  penalty  or  forfeiture,  pecuniary  or 
otherwise,  accruing  under  the  laws  of  the 
United  States,  shall  be  maintained  .  *  . 
unless  the  same  is  commenced  within  fiTO 
years  from  the  time  when  the  penalty  or  for- 
feiture accrued."  If  for  damages,  the  pro- 
visions of  the  Louisiana  Code  are  applicable. 
They  are  as  follows:  Article  8536.  "The 
following  actions  are  prescribed  in  one  year : 

"Those  for  injurious  words,  whether  ver- 
bal or  written,  and  those  for  damages  caused 
by  animak,  or  resulting  from  offenses  or 
quasi  offenses.*' 

And  the  prescription  runs  from  the  day 
the  damage  is  sustained.     Section  3537.   . 

That  the  action  depends  upon  or  arises 
under  the  laws  of  the  United  States  does 
not  preclude  the  application  of  the  statute 
of  limitations  of  the  state  is  established  be» 
yond  controversy  by  cases  cited  by  the  cir- 
cuit court  and  by  McClaine  v.  Ranlcin,  197 
U.  S.  168,  49  1/.  «d.  702,  26  Sup.  Ct.  Rep. 
410,  3  Ann.  Gas.  600. 

It  is  therefore  not  necessary  to  pursue  In 
detail  the  argument  of  plaintiff  based  on  the 
postulate  that  "the  Sovereign  alone  can  limit 
the  right  of  action,"  and  that  because  in- 
jury was  inflicted  on  him  in  the  course  of 
violating  Federal  laws  the  limitation  of  the 
state  could  not  apply.  Congress,  of  course, 
QQ  could  have,  by  specific  provision,  prescribed 
U  a  limitation,  but  no  specific  provision  is 
•  adduced.  The  limitation  of  five  years  is  as- 
serted on  the  ground  that  the  action  is 
for  a  penalty,  and  that  it  is  such  is  deduced 
from  the  provisions  of  title  24  of  the  Re- 
vised Statutes  (U.  S.  Cora.  Stat.  1901,  p. 
1259),  securing  equal  civil  rights  to  all 
citizens. 

These  provisions  secure  to  all  citizens  the 
same  rights  that  white  citizens  enjoy,  and 
make  every  person  who,  under  color  of  any 
statute,  ordinance,  regulation,  custom,  or 
usage  of  any  state  or  territory,  deprives 
another  of  the  rights  secured,  liable  "to  the 
party  injured  in  an  action  at  law,  suit  in 
equity,  or  other  proper  proceeding  for  re- 
dress." Section  1979  (U.  S.  Comp.  Stat. 
1901,  p.  1262). 

It  is  also  provided  that  if  a  conspiracy  be 
Mitered  into  between  two  or  more  persons 


to  deprivo  another  of  the  equal  protection* 
of  the  laws,  or  of  equal  privileges  and  im- 
munities ondsr  the  laws,  and  the  persona- 
conspiring  to  or  cause  to  be  done  any  act 
in  furtheranoo  of  the  object  of  the  con- 
spiracy whereby  another  is  injured  in  his 
person  or  property,  or  deprived  of  having, 
or  exarcising  any  right  or  privilege  as  a^ 
citizen  of  the  United  Gtates,  the  party  so  in- 
jured or  derived  may  have  an  action  for 
the  recovery  of  dama^pes,  occasioned  by  such 
injury  or  deprivation,  against  any  ono  oi* 
more  of  the  conspirators.  Section  1980  (U. 
S.  Comp.  Stat  1901,  p..  1262) . 

Anyone  having  knowledge  of  the  wrongs- 
oonspired  to  ha  done,  and  who,  having  power 
to  prevent  or  aid  in  preventing  the  commi»> 
sion  of  the  same,  neglects  or  refuses  to  do- 
so,  shall  be  liable  to  the  party  injured  or  kia> 
legal  representatives  in  an  action  oa  the 
case.     Any  number  of  defendants  may  he- 
Joined  in  the  action.    If  the  death  of  any 
party  be  caused  by  such  act  or  neglect,  the 
legal  representatives  of  the  deceased  shall 
have  an  action  therefor  and   may  xeeover 
not  exceeding  $5,000  for  the  benefit  of  the 
widow  of  the  deceased,  if  there  be  one,  and, 
if  there  be  no  widow,  then  for  the  benefit  of  ^ 
the  next  of  kin.    But  no  action  under  theet 
provisions  of  the  section  can^be  sustained « 
ifhich  is  not  commenced  within  one  year 
after  the  cause  of  action  accrued.    Section. 
1981   (U.  S.  Comp.  SUt.  1901,  p.  1263). 

Conspirators  to  injure,  oppress,  threaten/ 
or  intimidate  any  citizen  in  the  free  exer- 
cise or  enjoyment  of  his  rights  under  the 
Constitution  and  laws  of  the  United  States,, 
or  because  of  his  having  so  exercised  the- 
same,  shall  be  fined  not  more  than  $5,000* 
and  imprisoned  not  more  than  ten  years; 
and  shall,  moreover,  be  ineligible  to  office- 
under  the  United  States.  Section  6508  (U.. 
S.  Comp.  Stat.  1901  p.  3712). 

If,  in  violating  any  of  the  provisions  of 
the  two  preceding  sections,  any  felony  or~ 
misdemeanor  be  committed,  the  offender- 
shall  be  punished  as  provided  in  the  state- 
laws. 

And  every  person  who,  under  color  of  any 
law,  etc.,  subjects  or  causes  to  be  subjected' 
any  inhabitant  of  any  state  or  territory  to< 
the  deprivation  of  rights  under  the  laws  and 
Constitution  of  the  United  States  shall  be- 
fined  not  more  than  $1,000,  or  be  imprisoned 
not  more  than  one  year,  or  both.     Section-. 
5510  (U.  S.  Comp.  Stat.  1901,  p.  3713). 

There  are  other  criminal  provisions  not 
necessary  to  mention. 

It  will  be  observed,  therefore,  that  the  seo- 
tions  of  the  Revised  Statutes  which  we  have- 
quoted  provide  criminal  proceedings  and 
punishment  for  the  public  wrong,  and  a^ 
tions  in  law  or  equity  for  the  redress  of 
any  private  injury,  with  a  limitation  in 
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iBBtaiiM  of  th«  amoiint  of  recovery  end  of 
-the  time  for  oommencing  the  action  to  one 
.year. 

The  penal   and   remedial  proYleions  are 
therefore  distinct  and  cannot  he  confounded. 
The  term  ''penalty"   involves  the  idea  of 
^punishment  for  the  infraction  of  the  law, 
and   is   commonly   used  as   including  any 
extraordinary  liability  to  which  the  law  sub- 
jects a  wrongdoer  in  favor  of  the  person 
wronged,  not  limited  to  the  damages  suf- 
fered.   United  States  v.  Chouteau,  102  U. 
8.  608,  611,  26  L.  ed.  246,  249;  Huntington 
T.  Attrill,  146  U.  S.  666,  667,  36  L.  ed.  1127, 
1128,  18  Sup.  Ct.  Rep.  224.     There  is  no 
.g  justification  for  the  contention  of  plaintiff, 
^'therefore,  that  the* remedy  provided  for  a 
penalty  and  the  limitation  of  time  of  bring- 
ing an  action  is  five  years  under  §  1047 
(U.  S.  Comp.  Stat.  1001,  p.  727).     It  U 
very  clear  that  the  public  wrong  is  punished 
•by  the  fines  and  punishment  prescribed,  that 
the  private  injuries  inflicted  are  to  be  re- 
dressed by  civil  suit,  and  the  amount  of  re- 
•eovery  is  determined  by  the  extent  of  the 
injury  received  and  the  elements  constitut- 
ing it.    This  plaintiff  indicates  in  his  plead- 
ing, praying  damages  in  the  sum  of  $25,000 
''for  the  wounding  less  than  mayhem/'  $25,- 
<000  "for  the  humiliation,  degradation,  and 
public  ridicule,''  and  $10,000  ''as  punitive 
<and  eremplary  damages.'* 
Judgment  affirmed. 


ittt  U.  S.  325) 

KANSAS    OTTY    SOUTHERN    RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

JACOB  ANDERSON. 

•Coif OTinrriONAL  Law  (f  S08*)~Railboad8 
(I  444*) —  DuK  Pbocess  of  Law  — Pb- 
VALsznxQ  Refusal  to  Pat  Claim.     . 

1.  Double  liability  and  an  attorney's  fee 
<may  be  exacted  under  the  authority  of  Ark. 
Laws  1907,  No.  61,  p.  144,  from  a  railway 
oompany  refusing  to  pay  for  the  killing  of 
live  stock  by  one  of  its  trains  within  thir^ 
^ays  after  the  owner's  demand,  without 
•denying  the  railway  company  the  due 
4>roce8s  of  law  guaranteed  by  U.  S.  Const., 
14th  Amend.,  where  the  justice  of  the  de- 
-mand  is  fully  establishea  in  the  suit  fol- 
lowing the  refusal  to  pay. 

CflM.  Nota.— For  other  eases,  see  Constitutional 
Law.  Cent  Dig.  »  gSS-SM;  Deo.  Die.  §  108;* 
Railroads,  Cent  Dig.  ff  1621-1828;    Deo.  Dig.  § 

CoifSTiTunoiTAL  Law  (f  247*)  —  Bqual 
Pbotbction  of  the  Lawb—Pknalizino 
Railway  Compant's  Rbtcbal  to  Pat 
Clahc 

2.  Singling  out  railway  companies  and 
•subjecting  them  to  the  payment  of  double 
damages  and  attorneys'  fees  in  case  of  their 
refusal  to  pay  for  the  killing  of  live  stodc 
ity  their  trains  within  thirty  days  after  the 
•owner's  demand,  as  is  dons  by  Ark.  Laws 


1007,  No.  61,  p.'  144,  when  litiganU  in  gen- 
eral are  not  subject  to  the  same  burdens, 
does  not  deprive  the' railway  companies  of 
the  equal  protection  of  the  laws. 

[Bd.  Nota.->For  otber  cases,  see  Constltnttoaal 
Law,  Cent.  Dig.  §  70S ;  Dec.  Dig.  §  247.*J 

[No.  310.] 

Argued  March  20,  1014.    Decided  April  l^ 

'      1014. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Little  River  Couafy,  in  that  state, 
penalising  ai  railway  company's  refusal  to 
pay  a  claim  for  the  killing  of  live  stock  by 
one  of  its  trains.    Affirmed. 

See  same  case  below,  i04  Ark.  500,  140 
S.  W.  68. 

The  facts  are  stated  in  the  opinion. 

Messrs.   Saniiiel  W.   Moore,   Frank  H. 

Moore,  and  James  B.  MeDonough  for  plain- 

tiff  in  error. 

No  brief  was  filed  for  defendant  in  error.|, 

ei 
eg 

Mr.  Justice  MiAenm  delivered  the  opltt>* 
ion  of  the  court: 

Error  to  review  a  judgment  of  the  su- 
preme court  of  tlie  state,  affirming  a  judg- 
ment by  which  defendant  in  error  was 
awarded  against  plaintiff  in  error  (herein 
called  the  railway  company)  double  dam- 
ages and  attorney's  fee  for  a  mare  killed 
by  one  of  the  railway  oompany's  trains. 

The  judgment  was  recovered  under  a  stat- 
ute of  the  state  which  the  railway  company 
attacked  in  the  courts  below  and  attacks 
here,  on  the  ground  that  it  violates  the  due 
process  clause  of  the  Constitution  of  the 
United  States.  The  statute  provides  that 
when  any  stock  is  killed  or  injured  by  rail- 
road trains  running  in  the  state,  the  officers 
of  the  train  shall  cause  the  station  master  or 
overseer  at  the  nearest  station  house  to  give 
notice  of  the  fact  by  posting  and  by  ad- 
vertisement, and,  on  failure  to  so  advertise, 
the  owner  shall  recover  double  damages  for 
all  stock  killed  and  not  advertised.  ''And 
said  railroad  shall  pay  the  owner  of  such 
stock  within  thirty  days  after  notice  is 
served  on  such  railroad  by  such  owner. 
Failure  to  do  so  shall  entitle  said  owner  toe« 
double  the  amount  of  damages*awarded  him? 
by  any  jury  trying  such  cause,  and  a  rea- 
sonable attorney's  fee."  [Ark.  Laws,  1007, 
p.  144.] 

If  a  suit  be  brought  after  the  thirty  days 
have  expired,  and  the  owner  recover  ''a  less 
amount  of  damages  than  he  sues  for,  then 
such  owner  shall  recover  only  the  amount 
given  him  by  said  jury,  and  not  be  entitled 
to  recover  any  attorney's  fee." 

For  its  contention  that  the  aet  offends  the 
Constitution  of  the  United  States  the  rail- 


•J'of  other  cases  see  Mzue  lopic  A  f  humbbb  in  Dee.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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waj  companj  relief  on  St.  Louis,  I.  M.  & 
S.  R.  Co.  T.  Wynne,  224  U.  S.  364,  56  L.  ed. 
799,  42  L.RJ^.(K.S.)  102,  32  Sup.  Gt.  Rep. 
493. 

In  that  case,  however,  there  waa  a  demand 
for  $500  damages.  The  railway  company 
refused  to  pay  it.  The  owner  sued  for  $400 
and  recovered  a  verdict  for  that  amount, 
and  the  court,  deeming  the  statute  applioable, 
gave  judgment  for  double  that  amount  and 
an  attorney's  fee  of  $50.  The  supreme  court 
sustained  the  judgment  against  the  conten- 
tion of  the  railway  company  that  the  stat- 
ute so  applied  was  repugnant  to  the  due 
process  clause  of  the  Constitution  of  the 
United  States.  Thia  oourt  reversed  the 
judgment,  holding  that  so  far  as  the  stat- 
ute was  held  to  justify  the  imposition  of 
double  damages  where  there  was  demand 
for  one  sum  and  an  action  and  judgment  for 
less,  it  was  void.  The  question  was  express- 
ly reserved  whether  such  would  be  the  de- 
cision if  the  recovery  corresponded  to  the 
demand;  in  other  words,  in  the  language 
of  the  opinion,  "Where  the  prior  demand  is 
fully  established  in  the  suit  following  the 
refusal  to  pmy."  13mi*  ^oestion  is  involved 
in  the  present  case,  and  we  think  it  is  de- 
termined by  Seaboard  Air  Line  R.  Co.  v. 
Seegers,  207  U.  S.  78,  52  L.  ed.  108,  28 
Sup.  Ct.  Rep.  28,  and  Tasoo  A  M.  Valley  R. 
Co.  V.  Jaclcson  Vinegar  Co.  226  U.  8.  217, 
57  L.  ed.  193,  33  Sup.  Ct.  Rep.  40.  In  both 
cases  statutes  (South  Carolina  and  Missis- 
sippi) were  sustained.  Each  provided  for 
^a  penalty  for  failure  to  settle  elaims  after 
e<  certain  time  after  demand,  the  penalty  be- 
•'  ing  $50  in  one'^statute  and  in  the  other  $25, 
in  addition  to  the  actual  damages.  In  the 
Seegers  Case  it  was  said:  "It  must  be  re- 
membered that  the  purpose  of  this  legis- 
lation is  not  primarily  to  enforce  the  colleo- 
tion  of  debts,  but  to  compel  the  performance 
of  duties  which  the  carrier  assumes  when  it 
enters  upon  the  discharge  of  its  public  func- 
tions." In  the  other  case  it  was  said,  the 
railroad  company  "has  not  been  penalized 
for  failing  to  accede  to  an  excessive  or  ex- 
travagant claim,  but  for  failing  to  make 
reasonably  prompt  settlement  of  a  claim 
which,  upon  due  inquiry,  has  been  pro- 
nounced just  in  every  respect."  In  Chicago, 
M.  ft  St.  P.  R.  Co.  V.  Polt,  232  U.  S.  165, 
68  L.  ed.  — ,  34  Sup.  Ct  Rep.  301,  a  statute 
of  South  Dalcota  was  passed  upon  which 
makes  a  railroad  liable  for  double  damages  if, 
within  sixty  days  after  demand,  it  does  not 
pay  the  damage  actually  sustained  for  prop- 
erty destroyed  by  fire  communicated  from 
its  locomotive  engine.  The  plaintiff  in  the 
case  got  a  verdict  for  less  than  he  de- 
manded, but  for  more  than  the  railroad 
offered.  Judgment  for  double  the  amount  of 
the  verdict  was  entered  and  sustained  by 


the  supreme  court  of  the  state.  It  was  re- 
versed by  this  court,  the  ruling  of  the 
Wynne  Case,  supra,  being  applied.  We 
said:  "The  case  is  not  like  those  in  which  a 
moderate  penalty  is  imposed  for  failure  to 
satisfy  a  demand  found  to  be  just.  Yasoo 
&  M.  Valley  R.  Co.  v.  Jackson  Vinegar  Co. 
supra.*' 

It  is  contended,  however,  that  the  statute 
having  been  deelM'ed  unconstitutional  as  ap- 
plied to  one  state  of  facts  that  properly 
raises  the  question,  it  is  void  for  all  pur- 
poses. The  contention  is  based  on  the  as- 
sumption that  we  decided  the  statute  in  the 
Wynne  Case  to  be  unconstitutional;  but 
the  ground  of  the  decision  was,  as  we  have 
seen,  that  the  statute  was  there  applied  to 
a  case  where  the  plaintiff  in  the  action  had 
recovered  less  than  he  demanded  before  suit. 
We  declined  to  extend  our  opinion  to  a  case 
where  the  amount  of  the  judgment  corres-g 
ponded  to  the  demand; •in  other  words,  de-* 
elined  to  pronounce  the  act  entirely  unoon- 
stitutionaL 

In  Yazoo  A  M.  Valley  R.  Co.  v.  Jackson 
Vinegar  Co.  supra,  when  urged  again  to  ex- 
tend our  ruling  beyond  the  facta  and  declare 
the  Mississippi  statute  entirely  void,  we  de- 
clined to. do  so,  considering  it  a  matter  for 
the  state  court  to  decide  "how  far  parts  of 
it  might  be  sustained  if  others  fail." 

In  the  case  at  bar  the  supreme  court  of 
the  state  has  limited  the  statute,  and  has, 
indeed,  declared  that  it  had  not  intended  in 
the  Wynne  Case  to  place  upon  the  "statute 
a  construction  that  would  make  it  appli- 
cable to  a  case  based  upon  a  state  of  facts 
where  a  demand  had  been  made  before  suit 
for  a  sum  greater  than  that  recovered  upon 
a  trial."  And,  further:  'The  construction 
and  application  of  this  statute,  as  made  by 
this  court,  is  therefore  not  such  as  to  ren- 
der it  invalid  under  the  decisions  made  by 
the  Supreme  Court  of  the  United  States." 

It  is  also  contended  by  the  railway  com- 
pany that  the  statute  deprives  it  of  the 
equal  protection  of  the  laws  in  that  it 
singles  out  railroads  and  subjects  them  to 
the  payment  of  double  damages  and  attor- 
neys' fees  when  litigants  in  general  are  not 
subject  to  the  same  burdens.  The  conten- 
tion is  not  tenable.  Seaboard  Air  Line  R. 
Co.  V.  Seegers,  supra. 

We  do  not  enter  into  a  general  discussion 
of  the  police  power  of  the  state.  As  we  said 
in  the  Polt  Case,  "the  states  have  a  large 
latitude  in  the  policy  that  they  will  pur- 
sue and  enforce,"  and  we  do  not  think  that 
the  limit  of  their  power  has  been  tran- 
scended in  the  present  ease. 

Judgment  affirmed. 

Mr.  Justice  Holmes  and  Mr.  Justiot 
liamar  dissent. 


FOLLOWING  ARE  MEMORANDA 


OF 


CASES  DISPOSED  OF  AT  OCTOBER  TEEM,  1913, 

WITBOUT  OPtNIOirS  AHO  HOT  BLBVWHBfUi  OB  OTHJUWISB  OISFOBBD  OW  »  THIS  ■PITtOBt 


OOIOCONWSALTH    OF   PeNITSTLVANIA,   Appd- 

lant>  y.  York  Silk  Maihtfactueing  Com- 

fant.  Bankrupt.     [No.  200.] 

Appeal  from  the  United  States  Cireuit 
Court  of  Appeals  for  the  Third  Circuit. 

See  same  case  below,  112  C.  C.  A.  618, 192 
Fed.  81. 

Mr.  Jackson  H.  Ralston  for  appellant. 

Mr.  Henry  C.  Niles  for  appellee. 

March  2,  1914.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction.  Holden  y.  Strat- 
ton,  191  U.  S.  115,  48  L.  ed.  116,  24  Sup. 
Ct  Rep.  45. 


LoxTis  Elie  Joseph  Henbt  ds  Galabd  de 
Bbassac  de  Bearn,  Count  and  Prince  of 
Beam  and  Chalais,  Plaintiff  in  Error,  t. 
Ross  R.  Winans  and  Ferdinand  C.  C«- 
trobe.  Trustees,  et  al.     [No.  657.] 


Messrs.  Shepard  Barclay,  P.  H.  Callen, 
and  Thomas  T.  Faunleroy  for  plaintiff  ia 
error. 

Messrs.  Frederick  N.  Judson  and  John 
F.  Green  for  defendants  in  error. 

March  9,  1914.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction.  Kansas  City  Star 
Co.  T.  Julian,  215  U.  S.  589,  590,  54  L.  ed« 
340,  30  Sup.  Ct.  Rep.  406;  Wood  t.  Ches- 
borough,  228  U.  S.  672,  57  L.  ed.  1018,  88 
Sup.  Ct.  Rep.  706. 


In  Error  to  the  Court  of  Appeals  of  the   961. 


J.  F.  Shultz,  Plaintiff  in  Error,  t,  Fred  W. 

RiTTBRBUSOH,  County  Treasurer,  etc.,  el 

al.    [No.  817.] 

In  Error  to  the  Supreme  Court  ot  the 
State  of  Oklahoma. 

See  same  case  below,  88  OkL  478, 184  Pac. 


State  of  Maryland. 

See  same  case  below,  119  Md.  890,  86 
AtL  1044. 

Mr.  Maurice  L^on  for  plaintiff  in  error. 

Messrs.  J.  Kemp  Bartlett,  Edward  Duffy, 
Edgar  Allan  Poe,  Albert  C.  Ritchie,  and 
Shirley  Carter  for  defendants  in  error. 

March  9,  1914.  Per  Curiam:  Dismissed 
lor  want  of  jurisdiction.  First  Nat.  Bank 
T.  Estherville,  215  U.  S.  341,  346,  54  L.  ed. 
223,  227,  30  Sup.  Ct.  Rep.  152;  Rogers  t. 
Clark  Iron  Co.  217  U.  S.  589,  64  L.  ed.  895, 
SO  Sup.  Ct.  Rep.  698.  See  De  Beam  ▼.  De 
Bearn,  226  U.  S.  695,  56  L.  ed.  1261,  32 
Sup.  Ct.  Rep.  834;  De  Beam  t.  De  Beam, 
281  U.  a  741, 08  L.  sd.  — ^,84  Sup.  Ct.  Rep. 
818. 


C.  H.  Albebs  CoHMissioir  Compawt,  Plain- 
tiff in  Error,  ▼.  Mart  E.  Spei?cx8  and 
Harlow  B.  Spencer,  Executrix  and  Exe- 
cutor of  the  Estate  of  Corwin  H.  Spencer, 
Deceased,  et  al.  [No.  681.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Missouri. 
See  same  case  below,  245  Mo.  868,  160  8. 

W.  712. 


Mr.  Milton  Brown  for  plaintiff  in  error* 
Mr.  D.  C.  Westenhaver  for  defendants  in 
error. 

March  9,  1914.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction.  (1)  Consolidated 
Turnp.  Co.  t.  Norfolk  A  0.  V.  R.  Co.  228  U. 
S.  596,  600,  57  L.  ed.  982,  983,  33  Sup.  Ct. 
Rep.  609  and  cases  cited;  (2)  Louisyille  k 
N.  R.  Co.  T.  Barber  Asphalt  Paving  Co.  197 
U.  S.  430,  434,  40  L.  ed.  810,  821,  25  Sup. 
Ct.  Rep.  466,  and  cases  eited. 


W.  ScRKEiDEB  Wholesale  Wine  k  Liqxtob 

Company,  Appellant,  t.  Axtqust  Diede- 

RicH.     [No.  243.] 

Appeal  from  the  United  States  Circuit 
Cburt  of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  —  L.  R.  A.  (N.  S.) 
— ,  115  C.  C.  A.  37,  195  Fed.  35. 

Messrs.  James  Lore  Hopkins  and  Al- 
phonso  Howe  for  appellant. 

Mr.  James  A.  Carr  for  appellee. 

March  16,  1914.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  Street  k 
Smith  T.  Atlas  Mfg.  Co.  281  U.  S.  848, 58  h. 
ed.  — ,  84  Sup.  Ot  Bep.  78. 
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Thomas  Mat,  Jb.,  et  aL,  Plaintiffs  in  Er- 

ror,  T.  Pkoplk  of  thb  Statb  of  Illinois 

FOB  THE    Use    of    Edwabd  Gobi  17,  etc. 

[No.  262.] 

In  Error  to  the  Supreme  Conrt  of  the 
State  of  Illinois.  Hee  same  case  below,  251  tlL 
r)A.  O.J  N.  E.  OnO,  Ann.  Cas.  1912C,  510. 

Mr.  Fred  B.  Merrills  for  plaintiffs  In  er- 
ror. 

Messrs.  Charles  H.  Burton  and  James  M. 
Graham  for  defendant  in  error. 

March  16,  1014.  Per  Curiam.:  Dis- 
missed for  want  of  jurisdiction.  Rogers 
T.  Clark  Iron  Co.  217  U.  S.  580,  64  L.  ed. 
895,  30  Sup.  Ct.  Rep.  603;  Preston  t.  Chi- 
cago, 226  U.  S.  447,  450,  57  L.  ed.  293,  205, 
33  Sup.  Ct  Rep.  177. 


Mbs.  Cabmelite  Po;«s,  wife  of  George  A. 

Louque,  Plaintiffs  in  Error,  v.  Yazoo  & 

Mississippi  Valley  Railboad  Company 

et  al.    [No.  341.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiana.  See  same  case  below, 
181  La.  813,  59  South.  721. 

Messrs.  Henry  L.  Lazarus  and  Edgar  H. 
Farrar  for  plaintiff  in  error. 

Messsr.  Blewett  Lee,  Charles  N.  Burch, 
Hunter  C.  Leake,  and  Gustave  Lemie  for 
defendants  in  errdr. 

March  16,  1014.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  Louisiana 
Kav.  Co.  T.  Oyster  Commission,  226  U.  S. 
00,  57  L.  ed.  138,  33  Sup.  Ct.  Rep.  78; 
United  States  t.  Beatty,  232  U.  S.  468,  58  L. 
ed.  — ^,84  Sup.  Ct  Rep.  892. 


Waltham  Watch  Company,  Petitioner,  t.- 
Chablbs  a.  Keene.     [No.  860.] 
Petition  for  a  Writ  of  Certiorari  to  the- 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Gircoit.     See  same  case  below, 

126  CCA.  668,  209  Fed.  1007. 
Messrs.   Nathan   Matthews  and  Romney 

Spring  for  petitioner. 
No  counsel  appeared  for  respondemti 
March  2,  1014.     Denied. 


Ex    PABTE:      Is    THE    MATIVB    OF    AOOLPH 

Gbimsinqbb,  Petitioner.     [No.  — ,  Origi- 
nal.] 

Motion  for  leave  to  file  amended  petition 
for  Writ  of  Habeas  Corpus. 
Mr.  George  F.  Curtis  for  petitioner. 
The  Solicitor  General  for  respondent. 
March  16,  1014.    Denied. 


Stbebt  &  Smith,  a  Copartnership,  Appel- 
lant,   T.    Atlas    Manufactubing    Com- 
pany et  al.     [No.  618.] 
Second  Petition  for  a  Writ  of  Certiorari. 
See  same  case  below,  47  L.  R.  A.  (N.  8.) 

1002,  122  C.  a  A.  568,  204  Fed.  89& 
Mr.  Hugh  K.  Ws^er  for  appellant 
Mr.  James  Love  Hopkins  for  appellees. 
March  2,  1014.    Denied. 


Kebbhaw  Oil  Mill  et  al..  Petitioners,  ▼» 

National    Bank    of    Savannah.     [No.. 

884.] 

Petition  for  a  Writ  of  Certiorari  to  the- 

United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  first  writ  of  trror» 
120  C.  C.  A.  362,  202  Fed.  90;  second  writ 
of  error,  126  CCA.  559,  209  Fed.  885. 

Messrs.  Thomas  J.  Kirkland,  £.  D.  Blak»^ 
ney,  and  Thomas  Ruffin  for  petitioners. 

Messrs.  William  Garrard  and  Jos.  A.  Ms> 
Cullough  for  respondent. 

March  2,  1014.     Denied. 


David  A.  Nbasb,  Petitioner,  v.  Coal  ft  Con 
Railway  Company  et  al.     [No.  805.] 
Petition  for  a  writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

th^  Fourth  Circuit    See  same  case  below, 

124  O.  C  A.  607,  207  Fed.  237. 
Messrs.   W.   E.   Chilton  and   Charles  D. 

Merrick  for  petitioner. 
Blr.  B.  M.  Ambler  for  respondents. 
March  2,  1014.    Denied. 


Commonwealth  of  Pennsylvania,  Appel- 
lant>  v.  YoBK  Silk  Manufactdbinq  Com- 
pany, Bankrupt     [No.  200.] 
Petition  for  a  Writ  of  Certiorari.    See  same 

case  below,  112  C  O.  A.  613,  192  Fed.  8L 
Mr.  Jackson  H.  Ralston  for  appellant, 
Mr.  Henry  C  Niles  for  appellee. 
March  2,  1014.     Denied. 


RoBiBT  Moody  ft  Son,  a  Copartnership,  eio. 

Appellant,   v.   Centuby   Savings   Banc 

[No.  006.] 

Petition  for  a  Writ  of  Certiorari. 

Mr.  S.  F.  Prouty  for  appellant. 

Messrs.  Horatio  F.  Dale  and  Wm.  0.  Ear* 
rison  for  appellee. 

March  2,  1014.    Denied. 


City  of  Camden,  Petitioner,  v.  Abmstborv 

CoBK  Company.    [No.  880.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  lor 
the  Third  Circuit  See  same  case  below,  127 
C  C  A.  368,  210  Fed.  Sia 

Messrs.  Edwin  O.  C.  Bleakly  and  Heniy 
F.  Stockwell  for  petitioner. 

Messrs.  Norman  Grey  and  F.  Morse  Aroll* 
«r  for  respondent, 
r  ;V' -N   I,  4914.    Denied. 
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YkANK  M.  Rtah  et  al.,  Petitioiifin,  t.  Unxt- 

H>  Statu.    [No.  882.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cireuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mewn.  Chester  H.  Krum  and  Elijah  N. 
Zoline  for  petitioners. 

The  Attorney  General  for  respondents. 

March  0,  1914.    Denied. 


<3oDF]iCT   M.   Htams,   Petitioner,   t.   Old 

DOHINION   COMPANT.       [No.  919.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
ihe  First  Circuit. 

Bee  same  case  below,  126  a  a  A.  682,  209 
#ed.8QB. 

Mr.  Edward  M.  Colie  for  petitioner. 

Messrs.  Louis  D.  Brandeis  and  Edward 
W,  MeClennen  for  respondent. 

March  9.  1914.    Denied. 


W.  SoRirsiDBS  WfiOLKSAu:  Wnrs  ft  Liqtxob 

CoMPAifT,  Appellant,  t.  Auoust  DmiB- 

BICH.     [No.  243.] 

Petition  for  a  Writ  of  Certiorari. 

Bet  same  case  below,  —  Ij.  R.  A.  (N.  B.) 
— .  115  0.  a  A.  37,  196  Fed.  85. 

Messrs.  James  Lots  Hopkins  and  Al- 
i^honso  Howe  for  appellant. 

Mr.  James  A.  Carr  for  appeUea. 

March  10,  1914.    Denied. 


W.  R.  HoFKzns,  Petitionei,  t.  A.  Louisa  M. 

QlLBEBT,  et  al.  [No.  913.] 

Petitioner  for  a  Writ  of  Certiorari  to  tlie 
United  States  Ciroait  Court  d  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  122  a  a  A.  440,  204 
Fed.  204. 

Messrs.  Wada  H.  Ellis,  C.  B.  Matthews, 
F.  A.  Sondlej,  and  Theodora  F.  Daridson 
for  petitlonar. 

Messrs.  James  H.  Merrimon  and  Thomaa 
8.  Rollins  for  respondents. 

March  16,  1914.    Denied. 


COMPAGmS     QAirtRALB     TRAirSATLAimQUB, 

Petitioner,  t.  Laura  RtVEBR.    [No.  915.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  127  C  a  A.  680,  211 

Fed.  294. 
Mr.  Joseph  P.  Nolan  for  petitioner. 
Mr.  Charles  H.  Tattle  for  respondent. 
March  16,  1914.    Denied. 


ViOfTOB-AHnxcAK  FuB.  CoscPANT,  Petition- 
er,  y.  Fsaitk  Psooabioh.     [No.  917.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeahi  for 

the  Eighth  Circuit. 
See  same  case  below,  126  a  O.  A.  890,  209 

Fed.  56a 
Mr.  Caldwell  Geaman  for  petitioner. 
Mr.  George  S.  Keock  for  respondent. 
March  16,  1914.    Denied. 


Oborob  W.  Nobton,  as  Executor,  ete..  Ap- 
pellant, T.  Robebt  B.  WHimmx  et  aL 
[No.  868.] 

Petition  for  a  Writ  of  Certiorari. 
Mr.  Erans  Browne  in  behalf  of  Mr.  Jed 

li.  Washburn  for  appellant  and  petitioner. 
Messrs.  Theodore  T.  Hudson,  Luther  C. 

Harris,  and  J.  B.  Richards    for    appellees 

and  respondents. 
March  16,  1914.    Denied. 


William  R.  Hofsinb  et  al..  Petitioners,  t. 

A.  Louisa  M.  Gilsbbt  et  al.    [No.  912.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Cireuit. 

See  same  ease  below,  122  O.  a  A.  482, 
204  Fed.  186. 

Messrs.  Wade  H.  Ellis,  C.  B.  Matthews, 
F.  A.  Sondley,  and  Theodore  F.  Davidson 
for  petitioners. 

Messrs.  James  H.  Merrimon  and  Thomas 
S.  Bnlltn^  for  rpRpondpnts. 


SioTB  Incawdbbcbnt  Liobt  Company,  Pa- 
titioner,  ▼.  Welsbach  Gas  Lamp  Com- 

PANT.     [No.  981.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

See  same  ease  below,  127  C.  a  A.  182,  210 
Fed.  460. 

Mr.  Timothy  D.  Merwin  for  petitioner. 

Mr.  C.  P.  Byrnes  for  respondent. 

March  23,  1014.    Denied. 
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Uhitd)  States,  Appellant,  t.  Janb  Lbbot. 

[No.  248.] 

Appeal  from  the  United  States  Cireuit 
Court  of  Appeals  for  the  Eighth  Cireuit. 

See  same  case  below.  111  Q  O.  A.  264, 190 
Fed.  289. 

The  Attorney  General  for  appellant. 

Mr.  George  B.  Edgerton  for  appellee. 

March  2,  1914.  Dismissed,  on  motion  af 
Mr.  Solicitor  General  Davis  for  the  appel- 
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IIIHZTBAPOLXB   ft   8t.   LoUia   RAILROAD   Co&I- 

PANT,  Plaintiff  in  Error,  y.  O.  S.  Burho. 

[No.  648.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Messrs.  W.  H.  Brenmer  and  F.  M.  Miner 
for  plaintiff  in  error. 

Messrs.  N.  M.  Thygeson  and  W.  R.  Dux- 
bury  for  liefendaat  in  error. 

March  2,  1014.  Dismissed  with  eosts,  per 
•tipulation. 


SoxTTHKBic  Railway  Coicpaivt,  Appellant^  t. 

Ephbaim  Snioir.     [No.  708.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Messrs.  John  K.  Graves  and  J.  Blanc  Mon- 
roe for  appellant. 

No  counsel  appeared  for  appellee. 

March  3,  1914.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  appellant. 


Kaksab  Cm  GuiTNiiTo  ADVEBrnsiNO  Coic- 

PAinr,  Plaintiff  in  Error,  t.  Kaitbas  Citt, 

Missouri,  et  al.     [No.  235.] 

In  Error  to  tht  Supreme  Court  of  the 
State  of  Missouri. 

Mr.  John  T.  Harding  for  plaintiff  in  er- 
ror. 

No  counsel  i^peared  for  defendants  in 
error. 

March  6,  1914.  Dismissed  with  costs,  pur- 
suant to  the  Tenth  Rule. 


Kansas  Crrr  Gunning  Advebtisino  Coh- 

PANT,  Plaintiff  in  Error,  ▼.  Kansas  Cirr, 

Missouri,  et  al.    [No.  236.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

Mr.  John  T.  Harding  for  plaintiff  in  er- 
ror. 

No  counsel  appeared  for  defendants  in 
error. 

March  5, 1914.  Dismissed  with  costs,  pur- 
suant to  the  Tenth  Rule. 


R.  A.  AiTON,  Appellant,  t.  Boabd  or  Medi- 

OAL  EXAldNlSS  OF  ARIZONA.      [No.  237.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Arizona. 

Mr.  C.  F.  Ainsworth  for  appellant. 

No  counsel  appeared  for  appellee. 

March  5, 1914.  Dismissed  with  costs,  pur- 
suant to  the  Tenth  Ruk. 


Sirs  M.  Rogers,  as  Executrix,  etc..  Appe- 
lant, T.  Obags  Nation  of  Indians.  [No. 
238.] 

Appeal  from  the  Court  of  Claims. 
Mr.  John  J.  Hemphill  for  appellant. 
Messrs.  Charles  J.  Kappler,  Charles  H. 
Merillat,  and  Mr.  Preston  A.  Shinn  for  ap- 
pellees. 

Mareh  5,  1914.     Dismissed  pursuant  to- 
the  Tenth  Rule. 


Edwabd  a.  Mann,  Appellant,  t.  Tebrfiobt 

OF  New  Mexico  ex  bel.  Gbobgb  S.  Klock.. 

[No.  240.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico. 

Mr.  Edward  W.  Dobson  for  appellant. 

Mr.  George  S.  Keoek,  appellee,  pro  m. 

March  6, 1914.  Dismissed  with  costs,  pur- 
suant to  the  Tenth  Rule. 


Belt  Line  Railway  Compant,  Appellant,  t. 

Cm  OF  MoNTooMXBT  et  al.     [No.  366.] 

Appeal  from  the  District  Court  of  the 
United  SUtes  for  the  Middle  District  of 
Alabama. 

Bee  same  case  below,  201  Fed.  411. 

Mr.  Alexander  Hamilton  for  appellant. 

Mr.  W.  A.  Gunter  for  appellees. 

March  9, 1914.  Decree  reversed  with  costs 
upon  confession  of  error,  and  cause  re- 
manded for  further  proceedings.  Mandate 
granted. 


Hbnbt  Metxb,  Plaintiff  in  Error,  t.  Statb 

OF  Kansas.    [No.  258.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Mr.  John  W.  Gerkes  for  plaintiff  in  error. 

Mr,  John  S.  Dawson  for  defendant  in  er- 
ror. 

March  10,  1914.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


W.  S.  Rhea,  Appellant,  t.  James  A.  Pn- 
oocE,  Warden,  etc.     [No.  321.] 
Appeal  from   the   district  Court   of   the 

United  States  for  the  Eastern  District  of 

Arkansas. 
Mr.  Baldy  Vinson  for  appellant. 
No  counsel  appeared  for  appellee. 
March  12,  1914.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  appellant. 
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J.  FkAKXLDf  CumniTOHAM  et  al.,  PlaintlffB 
in  Error,  t.  State  of  Loxjuiaka.  [No. 
283.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiana. 

Mr.   Taliaferro   Alerander  for  plaiBtifTs 
in  error. 

Mr.  R.  O.  Pleasant  for  defendant  in  error. 
Mareh  12,  1914.     Dismissed  witli  costs, 
pursuant  to  the  Tenth  Rule. 


Y«B  Ting  Woh,  Appellant,  t.  A.  J.  Hia- 

BnuB,  Sheriflf.    [No.  287.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Ohio. 

Mr.  Francis  J.  Wing  for  appellant. 
No  counsel  appeared  for  appellee. 
March  13,  1914.     Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Ceot  Guh  alias  Lo  Kino,  Appellant,  ▼• 
Sahitfl  W.  Dagkub,  Commissioner,  cto. 
[No.  856.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  Northern  District  of 

California. 
Mr.  Corry  M.  Stadden  for  appellantw 
The  Attorney  General  for  appellee. 
March  16,  1914.    Dismissed  with  costs  on 

motion  of  counsel  for  the  appellant* 


Lbono  Tdb,  Appellant,  y.  Saiotix.  W.  Back- 
us, Commissioner,  etc.     [No.  857.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  Northern  District  of 

California. 
Mr.  Corry  M.  Stadden  for  appellant. 
The  Attorney  General  for  appellee. 
March    16    1914.     Dismissed   with   costs 

OB  motion  of  counsel  for  the  appellant. 


BLUEnKLDs  Stbahbhip  Company,  Lncrm), 
et  aL,  Appellants,  t.  Fbkdebick  M.  Steele 
et  al.    [No.  296.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  I^fth  Circuit. 

Messrs.  Charles  Payne  Fenner,  Edgar  H. 
Farrar,  and  H.  Generes  Dufour  for  appel- 
lants. 
Mr.  William  Lee  Hughes  for  appelleesi 
March  16,  1914.    Dismissed  with  costs  on 
motion  of  coimsel  for  the  i^pellants. 


HtVAN,     HnXXB,     ft     COMPANY,     LilMITBD^ 

Plaintiff  in  Error,  y.  Pbixjp  VErrn.    [No. 

300.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiana. 

Messrs.  E.  D.  Saunders  and  Edgar  H* 
Farrar  for  plaintiff  in  error. 

Mr.  Benjamin  Rice  Forman  for  defendant 
in  error. 

March  16,  1914.  Dismissed  with  costs» 
pursuant  to  the  Tenth  Rule. 


Mabgabtta  Oyangi7BXN»  Heirs,  etc.  Appel- 
lant, T.  Ana  Louisa  and  Ana  Tibesa 
Obama,  etc.,  et  al.    [No.  811.] 
Appeal  from  the  Supreme  Court  of  Porta 

Rico. 
Mr.  Charles  F.  C^rusi  for  appellant. 
No  counsel  appeared  for  appellees. 
March  16,  1914.    Dismissed  with  costs  OB 

motion  of  counsel  for  the  appellanii 


SouTHEBN  PAcino  COMPANY  et  al..  Appel- 
lants, ▼.  UNrn3>  States  et  al.  [No.  318.) 
In  Error  to  the  United  States  Commerce 

Court. 
Messrs.  Maxwell  Erarts,  H.  A.  Scandrett^ 

Joseph  Pazton  Blair,  Fred  H.  Wood,  and 

A.  A.  Hoehling,  Jr.,  for  appellants. 
The  Attorney  General  and  Mr.  Patrick 

H.  Farrell  for  appellees. 
March  17,  1914.    Dismissed  on  motion  of 

counsel  for  the  appellants. 


Chables  R.  Fahbinqei,  Plaintiff  in  Error» 
T.  State  or  Wisconsin.    [No.  310.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Wisconsin. 

Mr.  E.  M.  McVicker  for  plaintiff  in  er- 
ror. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

March  17,  1914.     Dismissed  with  costs^ 
pursuant  to  the  Tenth  Rule. 


Frank  D.  Babtlett,  Appellant,  ▼.  W.  A. 

Abnold,  Sheriff,  etc.    [No.  315.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Wisconsin. 

Mr.  Horace  B.  Walmsley  for  appellant. 

No  counsel  appeared  for  appellee. 

March  18,  1914.  Dismissed  with  eosts^ 
pursuant  to  the  Tenth  Role. 
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ijOTjiSTSLUt  k  NASHvnxE  Railboad  Com- 

PAirr,  Plaintiffs  in  Error,  v.  Ohio  ViJXET 

Tie  Company.     [No.  317.] 

In  Error  to  the  Court  of  Appetli  of  tht 
-State  of  Kentucky.  See  same  case  below, 
148  Ky.  718,  147  S.  W.  421. 

Mr.  Helm  Bruce  for  plaintiffa  in  enw. 

Mr.  Edward  W.  Hines  for  defendant  in 
•error. 

March  18,  1914.  Dismissed  with  oostf  on 
<notion  of  counsel  for  tlis  plaintiff  in  onror* 


Lttlb  Loqoino  k  UxaoAJxrajL  CoMtAjrr, 

Plaintiff  in   Error,  t.   C  O.  SAifOBBBO. 

[No.  737.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

Mr.  W.  H.  Abel  for  plaintiff  in  error. 

Ho  Monasl  appeared  for  defendant  in  eir* 


Mareh  U,  1914.    DismiMed  per  stipula- 
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If  13. 

(28S  U.  8.  04) 

LAURA  WHEELER  and  Chari«  P.  How- 
land,  Bxeeutore  of  the  Will  of  Charles 
C.  Tiffany,  Flffs.  in  ErT.« 

▼. 

WILLIAM  60HMER,   Comptroller  of  the 
State  of  New  York. 

C0N8TmTTI0NAL  LaW   d   283*)— DtTB  PBO- 
CES8  OF  Law— INUERITANCE  TaX— DbBTS 

Due  Nonresident  Testator— Notm  Giv- 

BR  BT  Nonresident. 

Consiatent  with  due  process  of  law  is  the 
IxDposition  under  the  authority  of  N.  Y. 
Laws  1905,  chap.  368,  §  1,  amendinff  Laws 
1896,  chap.  908,  §  220,  of  a  transfer  tax 
upon  promissory  notes  left  hy  a  nonresident 
testator  in  a  saie  deposit  box  in  New  York, 
although  such  note^  were  made  either  by  a 
resident  of  Chicago,  secured  by  mortgages 
of  Chicago  land  to  Illinois  trustees,  or  by  a 
Virginia  corporation. 

[Ed.  Note.^For  other  casea,  see  Oonstitutional 
^w.  Cent  Dig.  U,881.  892.  904-906;    Dec.  Dig.  i 

[No.  45.] 

Ai^ed  November  5  and  6,  1918.    Decided 

April  20,  1914. 

IN  ERROR  to  the  Surrogates'  Court  of 
New  York  County,  in  the  State  of  New 
York,  to  review  a  judgment  entered  pur- 
suant to  the  mandate  of  the  Court  of  Ap- 
peals of  that  state,  which  had  affirmed  a 
judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirm- 
ing the  surrogate's  order  imposing  a  trans- 
fer tax.    Affirmed. 

See  same  case  below,  in  Appellate  Divi- 
sion, 143  App.  Div.  827,  128  N.  Y.  Supp. 
106;  in  Court  of  Appeals  202  N.  Y»  550, 
95  N.  E.  1140. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  P.  Howland  for  plaintiffs 
In  error. 

Mr.  William  Law  Stout  for  defendant 
in  error. 

eo 

7  •Mr.  Justice  Holmen  delivered  the  judg- 
ment of  the  court: 

This  proceeding  began  with  a  petition  by 
an  executor,  acting  under  ancillary  letters, 
for  the  appointment  of  an  appraiser  to  de- 
termine the  amount.  If  any,  of  the  transfer 
tax  due  from  the  estate  of  the  deceased 
testator,  Charles  C.  Tiffany.  Tiffany  was 
not  a  resident  of  New  York  at  the  time  of 
his  death,  but  left  in  a  safe  deposit  box  in 
New  York  four  promissory  notes  made  by 
Pottinger,  a  resident  of  Chicago,  secured  by 
mMtgages  of  Chicago  land  to  Illinois 
trustees,  and  promissory  notes  of  the  South- 
em  Railway  Company,  a  Virginia  corpo- 
ration. The  appraiser  held  these  notes  tax- 
able under  the  New  York  laws  of  1905,  chap. 
868,  §  1,  amending  §  220  of  an  earlier  law. 


;u:i'ih: 


and  imposing  a  tax  "Srhen  the  transfer  la 
by  will  or  intestate  law,  of  property  with- 
in the  state,  and  the  decedent  was  a  non-^ 
resident  of  the  state  at  the  time  of  hiseo 
death."     The* surrogate  confirmed  the  ap-» 
praiser's  report,  and  his  order  was  affirmed 
by  the  appellate  division  and  the  court  of 
appeals.  143  App.  Div.  327,  128  N.  Y.  Supp. 
106;  202  N.  Y.  550,  95  N.  E.  1140.     The 
executors    contend    that    the   tax    deprives 
them  of  their  property  without  duo  process 
of  law. 

In  support  of  this  position  it  was  argued 
that  if  bonds  were  subject  to  taxation 
simply  because  of  their  presence  within  the 
jurisdiction,  it  was  due  to  the  survival  of 
primitive  notions  that  identified  the  obliga- 
tion with  the  parchment  or  paper  upon 
which  they  were  written;  that  bills  and 
notes  had  a  different  history,  and  that  there 
was  no  ground  for  extending  the  concep- 
tions of  the  infancy  of  the  race  to  them.  It 
was  pointed  out  that  the  power  to  tax 
simple  contracts  depends  upon  power  over 
the  person  of  one  of  the  parties,  and  does 
not  attach  to  documentary  evidence  of  such 
contracts  that  may  happen  to  be  within  the 
jurisdiction.  Cases  were  cited  in  which  this 
court  has  pronounced  bills  and  notes  to  be 
only  evidences  of  the  simple  contracts  that 
they  express  (Pelham  v.  Way,  15  Wall.  196, 
21  L.  ed.  55;  Wyman  v.  Halstead  [Wyman 
V.  United  States]  109  U.  S.  654,  656,  27  L. 
ed.  1068, 1069,  8  Sup.  Ct.  Rep.  417) ;  and  the 
precise  issue  was  thought  to  be  disposed  of 
by  Buck  v.  Beach,  206  U.  S.  392,  51  L.  ed. 
1106,  27  Sup.  Ct.  Rep.  712,  11  Ann.  Caa. 
782.  We  shall  discuss  this  case,  but  for 
the  moment  it  is  enough  to  say  that  for  the 
purposes  of  argument  we  assume  that  bills 
and  notes  stand  as  mere  evidences  at  com- 
mon law. 

But  we  are  bound  by  the  construction 
g^ven  to  the  New  York  statutes  by  the  New 
York  courts,  and  the  question  is  whether 
a  statute  that  we  must  read  as  purporting 
to  give  to  bills  and  notes  within  the  state 
the  same  standing  as  bonds  for  purposes  of 
taxation  goes  beyond  the  constitutional 
power  of  the  state.  Again,  for  the  purposes 
of  argument  we  may  assume  that  there  are 
limits  to  this  kind  of  power;  that  the 
presence  of  a  deed  would  not  warrant  a  tax 
measured  by  the  value  of  the  real  estate 
that  it  had  conveyed,  or  even  that  a  memo-^ 
randum  of  a  contract  required  by  the  statuteJJ 
of  frauds  would  not«support  a  tax  on  the* 
value  of  the  contract  because  it  happened 
to  be  found  in  the  testator's  New  York 
strong  box.  But  it  is  plain  that  bills  and 
notes,  whatever  they  may  be  called,  come 
very  near  to  identification  with  the  contract 
that  they  embody.  An  indorsement  of  the 
paper  carries  the  contract  to  the  indoraer. 


*For  other  easM  tee  same  topie  4  |  vuntsam  In  Deo.  4  Am.  Digs.  1907  to  date.  4  Rep'r  luue^ttit 
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An  indonement  in  blank  passes  the  debt 
from  hand  to  hand  so  that  whoever  has  the 
paper  has  the  debt.  It  is  true  that  in  some 
cases  there  may  bo  a  recovery  without  pro- 
ducing and  surrendering  the  paper,  but  so 
may  there  be  upon  a  bond  in  modern  times. 
It  is  not  primitive  tradition  alone  that  gives 
their  peculiarities  to  bonds,  but  a  tradition 
laid  hold  of,  modified  and  adapted  to  the 
convenience  and  understanding  of  business 
men.  The  same  convenience  and  understand- 
ing apply  to  bills  and  notes,  as  no  one  would 
doubt  in  the  case  of  bank  notes,  which  tech- 
nically do  not  differ  from  others.  It  would 
be  an  extraordinary  deduction  from  the  14th 
Amendment  to  deny  the  power  of  a  state 
to  adopt  the  usages  and  views  of  business 
men  in  a  statute  on  the  ground  that  it  was 
depriving  them  of  their  property  without 
due  process  of  law.  The  necessity  of  cau- 
tion in  cutting  down  the  power  of  taxation 
on  the  strength  of  the  14th  Amendment 
often  has  been  adverted  to.  Louisville  ft  N. 
R.  Go.  T.  Barber  Asphalt  Paving  Go.  107 
U.  8.  430,  434,  49  L.  ed.  619,  821,  25  Sup. 
Gt.  Rep.  466.  Unless  we  are  bound  by  au- 
thority, we  think  the  statute,  so  far  as  we 
now  are  concerned  with  it,  plainly  within 
the  power  of  the  state  to  pass. 

As  to  authority,  it  has  been  asserted  or 
implied,  again  and  again,  that  the  states 
had  the  power  to  deal  with  negotiable  paper 
on  the  footing  of  situs.  ''It  is  well  settled 
that  bank  bills  and  municipal  bonds  are  in 
such  a  concrete,  tangible  form  that  they  are 
subject  to  taxation  where  found,  irrespee> 
tive  of  the  domicil  of  the  owner;  •  •  • 
Notes  and  mortgages  are  of  the  same  na- 
ture ...  we  see  no  reason  why  a  state 
^may  not  declare  that,  if  found  within  its 
^limits,  they  shall  be  subject  to  taxation." 
♦  New*Orleans  v.  Stempel,  175  U.  8.  309,  322, 
823,  44  L.  ed.  174,  181,  20  Sup.  Gt  Rep. 
110;  Bristol  v.  Washington  Gounty,  177 
U.  8.  133,  141,  44  L.  ed.  701,  705,  20  Sup. 
Gt.  Rep.  585;  State  Assessors  v.  Gomptoir 
National  d'Escompte,  191  U.  S.  388,  403, 
404,  48  L.  ed.  232,  238,  239,  24  Sup.  Gt. 
Rep.  109;  Metropolitan  L.  Ins.  Co.  v.  New 
Orleans,  205  U.  S.  395,  400,  402,  51  L.  ed. 
853,  855,  856,  27  Sup.  Gt.  Rep.  409.  This 
is  the  established  law  unless  it  has  been 
overthrown  by  the  decision  in  Buek  v. 
Beach,  supra. 

No  such  effect  should  be  attributed  to 
that  case.  The  Ohio  notes  in  Buck's  hands 
that  were  held  not  to  be  taxable  in  Indiana 
were  moved  backward  and  forward  between 
Ohio  and  Indiana  with  the  intent  to  avoid 
taxation  in  either  state.  206  U.  S.  402. 
They  really  were  in  Ohio  hands  for  business 
purposes  (id.  395),  and  sending  them  to 
Indiana  was  spoken  of  by  Mr.  Justice  Peck- 
ham  as  improper  and  unjustifiable.  Id.  402. 


Their  absenoa  frooi  Ohio  sivideatly  was  ra- 
gnrded  as  a  temporary  absence  from  home. 
Id.  404.  And  the  conclusion  is  carefully 
limited  to  a  refusal  to  hold  the  presence 
of  the  notes  *^mder  the  circumstances  al- 
ready stated"  to  amount  to  the  presence  of 
property  within  the  state.  A  distinction 
was  taken  between  the  presence  sufficient 
for  a  succession  tax  like  that  in  this  caae, 
and  that  required  for  a  property  tax  such 
as  then  was  before  the  court,  and  the  only 
point  decided  was  that  the  notes  had  no 
such  presence  in  Indiana  as  to  warrant  a 
property  tax.  See  New  York  ex  rel.  New 
York  C.  ft  H.  R.  R.  Go.  v.  Miller,  202  U. 
8.  684,  597,  50  L.  ed.  ^155,  1160,  26  Sup. 
Gt.  Rep.  714.  If  Buck  v.  Beach  is  not  to 
be  distinguished  on  one  of  the  foregoing 
grounds,  as  some  of  us  think  that  it  can  be, 
we  are  of  opinion  that  it  must  yield  to  the 
current  of  authorities  to  which  we  have 
referred. 

la  the  case  at  bar  it  must  be  taken  that 
the  safe  deposit  box  in  whieh  the  notes 
were  fonnd  was  their  permanent  resting 
place,  and  therefore  that  the  power  of  tho 
state  so  repeatedly  asserted  in  our  deeisiont 
could  come  into  play. 

Judgment  affirmed.  ^ 

*Mr.  Justice  Ijamar  (dissenting):  * 

I  concur  in  Mr.  Justice  McKenna's  analy^ 
sis  of  Buck  V.  Beach  and  the  other  cases, 
but  am  of  the  opinion  that  the  principle^, 
there  decided  applies  as  well  to  inheritance^ 
and*  transfer  taxes  on  notes  as  to  direct* 
taxes;  and  that  therefore  the  judgment  in 
the  present  case  should  be  reversed. 

I  am  authorized  to  say  that  the  Ghikt 
JnsTiOB  and  Mr.  Justice  Van  Devanter 
concur  in  this  dissenii 

J 
Mr.  Justice  McKenna,  eoncurring:  • 

I  concur  in  the  result,  but  cannot  eoaeur 
in  the  reasoning  of  the  opinion,  or  rather, 
its  controlling  proposition,  unmodified.  I 
might  pass  it  by  in  silence  if  it  did  not 
have  larger  consequenoe  than  the  decision  of 
the  pending  case.  The  opinion  is  rested  on 
the  proposition,  said  to  be  based  on  author^ 
ity,  that  the  states  have  power  to  deal  "with 
negotiable  paper  on  the  footing  of  situs;" 
that  is,  to  regard  such  paper  so  far  con- 
crete and  tangible  as  to  be  of  itself  a  sub- 
ject of  taxation,  irrespective  of  the  domicil 
of  its  owner,  or,  I  add,  the  locality  of  the 
debt  which  it  represents.  For  the  proposi- 
tion announced,  Mr.  Justice  Brewer,  in  New 
Orleans  v.  Stempel,  175  U.  8.  809,  44  L. 
ed.  174,  20  Sup.  Gt.  Rep.  110,  is  quoted 
from.  Other  cases  are  cited  and  it  is  said 
to  be  established  law  unless  it  has  been  over- 
thrown by  the  decision  in  Buck  v.  Beach, 
206  U.  S.  392,  51  L.  ed.  1106,  27  Sup.  Gt 
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Rep.  712,  11  Ann.  Gas*  732.  I  refrain  from 
meeting  the  judgment  of  my  brethren  by 
simply  opposing  assertion,  and  I  feel  con- 
strained to  review  the  eases,  including  Buck 
T.  Beach.  I  will  do  so  in  the  order  of  their 
decision. 

Comroencing  with  the  Stcmpel  Case  1 
may  immediately  say  of  it  that  its  facts 
did  not  call  for  the  broad  and  general  dec- 


statute  passed  on  did  not  attempt  to  tax 
negotiable  paper  simply  because  of  its  pres- 
ence in  the  state.  It  regarded  the  origin 
and  use  of  such  paper,  and  declared  its  (the 
statute's)  purpose  to  be  that  no  nonresi- 
dent, by  himself  or  through  an  agent, 
should  transact  business  in  the  state  "with- 
out paying  to  the  state  a  corresponding  tax 
with  that  exacted  of  its  own  citizens;"  and, 
to  execute  the  purpose,  declared:  "All  bills 
receivable,  obligations  or  credits  arising 
from  the  business  done  in  the  state,  are  here- 
by declared  assessable  within  this  state,  and 
at  the  business  domicil  of  said  nonresident, 
his  agent  or  representative." 
ei  The  property  assessed  was  inherited  by 
JStempel's  wards,  they  and  she  being  resi- 
•  dents  of  the  state  of  New  York.  It*wa8 
assessed  to  the  estate  of  the  grandfather  of 
the  wards,  and  was  $16,000,  "money  in  pos- 
session, on  depoit,  or  in  hand,"  and  $8,000, 
"money  loaned  or  advanced,  or  for  goods 
sold;  and  all  credits  of  every  description." 
The  contention  was  that  "the  situs  of  the 
loans  and  credits  was  fn  New  York,  the 
place  of  residence  of  the  guardian  and 
wards,  and,  therefore,  being  loans  and 
credits  without  the  state  of  Louisiana,  they 
were  not  subject  to  taxation  therein." 

The  question  presented  by  the  contention, 
this  court  said,  was  whether,  under  the 
statute  as  interpreted  by  the  supreme  court 
of  the  state,  the  properties  were  subject  to 
taxation,  and,  if  so  subject,  whether  any 
rights  secured  by  the  Federal  Constitution 
were  thereby  infringed.  The  tax  was  sus- 
tained, but  it  will  be  observed  that  negoti- 
able paper  was  not  assessed  at  all  or  dealt 
with  as  an  entity  separate  from  what  it 
represented.  The  notes  which  represented 
the  credits  taxed  were,  it  is  true,  in  New 
Orleans,  but  in  possession  of  the  agent  of 
Stcmpel.  Not  tliey.  but  the  rights  of  which 
thev  were  the  evidence,  were  taxed.  The 
broad  declaration,  therefore,  that  negotiable 
paper  had  such  tangibility  as  to  be  of  it- 
self a  taxable  entity  was  not  called  for. 
The  true  value  of  the  case  and  its  applica- 
tion to  the  case  at  bar  can  be  estimated 
when  we  consider  the  other  cases. 

In  Bristol  v.  Washington  County,  177  U. 
S.  133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep. 
685,    notes    secured    by   mortgages    in   the 


tion  was  of  their  titos.  Th«  state  oouri 
put  its  decision  on  the  ground  that  the 
notes  were  in  the  state  for  collection  or  re- 
newal with  a  view  of  reloaning  the  money 
and  keeping  it  invested  as  a  permanent 
business.  And  this  court  in  its  decision 
said  that  "credits  secured  by  mortgages,  the 
result  of  the  business  of  investing  and  re- 
investing moneys   in   the  state,  were  sub- 


laration    it    is    adduced    to    sustain.     The  f  ]ect  to  tax  as  having  a  situs  there."     The 


ruling  was  aflirmcd.  We  said,  by  Mr.  Chief? 
Justice  Fuller:  "Persons  are  not*  per- • 
mitted  to  avail  themselves  for  their  own 
benefit  of  the  laws  of  a  state  in  the  con- 
duct of  business  within  its  limits,  and  then 
to  escape  their  due  contribution  to  the  pub- 
lic needs  through  action  of  this  8ort» 
whether  taken  for  convenience  or  by  de- 
sign." 

In  State  Assessors  v.  Comptoir  National 
d'Esoompte,.  191  U.  S.  388,  48  L.  ed.  232, 
24  Sup.  Ct.  Rep.  109,  credits  in  the  form 
of  checks  were  taxed  under  the  same  stat- 
ute considered  in  the  Stempel  Case.  They 
were  field  in  the  state  for  investment  and  re- 
investment, and  this  was  the  basis  of  the 
decision.  The  cheeks,  it  was  said,  became  a 
credit  for  money  loaned,  localized  in  Louisi- 
ana, protected  by  it,  and  within  the  scope  ' 
of  its  taxing  laws  as  construed  by  the  su* 
preme  court.  And  we  further  said,  after 
reviewing  the  Stempel  Case  and  the  Bristol 
Case:  "From  these  cases  it  may  be  taken 
as  the  settled  law  of  this  court  that  there 
is  no  inhibition  in  the  Federal  Constitution 
against  the  right  of  the  state  to  tax  prop* 
erty  in  the  shape  of  credits  where  the  same 
are  evidenced  by  notes  or  obligations  held 
within  the  state,  in  the  hands  of  an  agent 
of  the  owner  for  the  purpose  of  collection 
or  renewal  with  a  view  to  new  loans  and 
carrying  on  such  transactions  as  a  perma* 
nent  business."  (p.  403.) 

In  Metropolitan  L.  Ins.  Co.  v.  New  Or- 
leans, 205  U.  S.  396,  61  L.  ed.  853,  27 
Sup.  Ct.  Rep.  409,  the  assessment  was  also 
under  the  act  passed  on  in  the  Stempel  Case. 
I  will  not  pause  to  detail  the  facts.  It 
is  enough  to  say  that  the  credits  taxed  were 
loans  (evidenced  by  notes)  by  the  insur- 
ance company  to  its  policy  holders  in 
Louisiana.  The  tax  was  not  eo  nomine  on 
the  notes,  but  was  expressed  to  be  on 
"credits,  money  loaned,  bills  receivable," 
etc.,  and  its  amount  was  ascertained  by 
computing  the  sum  of  the  face  value  of  all 
the  notes  held  by  the  company  at  the  time 
of  the  assessment. 

The  purpose  of  the  taxing  law  was  said 
to  be  to  lay  the  burden  of  taxation  equally 
upon  those  who  do  business  within  the  state. 
And,  after  comment,  it  was  said:  "Thus 
it   is  clear  that  the  measure  of  taxationS 


•tate   (Minnesota)   were  taxed.     The  ques- ''designed  by  the  law  is  the  fair  average  of* 
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the  capital  employed  in  the  bu&inesB."  In  i 
other  words,  the  investmente  in  the  state 
were  taxed,  and  the  legality  of  the  tax  was 
determined  by  their  situs,  not  by  the  lo- 
cality of  the  notes  which  represented  them, 
the  notes  being  in  New  York,  at  the  home 
of  the  insurance  company. 

It  was  the  situs  of  the  debt  which  de- 
termined the  legality  of  the  taxation  in  all 
of  the  cases,  and  united  them  under  the 
principle  expressed  in  Metropolitan  L.  Ins. 
Co.  T.  New  Orleans,  that  the  law  regards 
the  place  of  the  origin  of  negotiable  paper 
as  its  true  home,  to  which  it  will  return  to 
be  paid,  and  its  temporary  absence  can  be 
left  out  of  account.  They  do  not  support 
the  broad  proposition  that  to  negotiable 
paper  can  be  ascribed  such  tangibility  and 
entity  as  so  to  make  it  a  taxable  object  of 
itself  in  a  jurisdiction  other  than  that  of 
the  obligation  it  represents.  This  broad 
generality  is  necessary  to  sustain  the  tax 
in  the  present  case  if  it  can  be  regarded  a 
direct  tax  on  property,  for  Illinois,  not 
New  York,  is  the  situs  of  the  debts  of 
which  the  notes  taxed  are  the  evidence,  and 
of  the  mortgages  which  secure  them. 
That  broad  proposition  was  asserted  in 
'  Buck  ▼.  Beach  and  rejected.  The  notes  in- 
▼olved  had  their  origin  in  Ohio  and  repre- 
sented investments  in  that  state.  Their 
owner  died,  and  one  of  the  two  trustees  of 
his  will  resided  in  Indiana.  The  notes  were 
kept  in  the  custody  of  the  latter  except  that 
at  the  time  of  assessment  of  taxes  in  that 
state  thev  were  sent  to  Ohio,  and  after  the 
lapse  of  a  few  days  returned  to  him.  They 
were  taxed  in  Indiana.  The  tax  was  sus- 
tained by  the  state  supreme  court,  but  de- 
clared invalid  by  this  court. 

The  proposition  presented  for  decision 
was  stated  thus  by  Mr.  Justice  Peckham 
for  the  court:  "The  sole  question,  then,  for 
this  court,  is  whether  the  mere  presence  of 
the  notes  in  Indiana  [the  taxing  state]  con- 
^  stituted  the  debts  of  which  the  notes  were 
•  the  written  evidence,  property* within  the 
jurisdiction  of  that  state,  so  that  such  debts 
could  be  therein  taxed."  The  prior  cases 
were  considered,  and  it  was  said:  "There 
are  no  cases  in  this  court  where  an  assess- 
ment such  as  the  one  before  us  has  been  in- 
volved. We  have  not  had  a  case  where 
neither  the  party  assessed  nor  the  debtor 
was  a  resident  of  or  present  in  the  state 
where  the  tax  was  imposed,  and  where  no 
huevness  was  done  therein  by  the  owner  of 
the  notes  or  his  agent  relating  in  any  tray 
to  the  capital  evidenced  by  the  notes  as- 
sessed for  taxation.  We  cannot  assent  to 
the  doctrine  that  the  mere  presence  of  evi- 
dences of  debt,  such  as  these  notes,  under 
the  circumstances  already  stated,  amounts  to 
the  presence  of  property  within  the  state." 


And  it  was  pointed  out  that  the  prior  cases^ 
which  were  specifically  reviewed,  gave  no 
support  to  the  rejected  doctrine.  It  was  not 
overlooked  that  certain  specialty  debts, 
state  and  municipal  bonds  and  circulating 
notes  of  banking  institutions,  have  some- 
times been  treated  as  property  where  they 
were  found,  though  removed  from  the  domi* 
cil  of  the  owner,  and  State  Tax  on  Foreign- 
held  Bonds,  15  Wall.  300,  324,  21  L.  ed.  188, 
was  cited.  Promissory  notes  were  held  not 
to  be  within  the  rule. 

It  is,  however,  asserted  that  the  circum- 
stances of  the  case  showed  that  the  notes 
were  fugitives  from  taxation,  alternately 
from  Indiana  and  Ohio,  and  that  their  stay 
in  Indiana  was  in  evasion  of  their  obliga- 
tions  to  Ohio,  and  was  "a  transit,  although 
prolonged."  But  the  bad  motive  of  the  pos- 
sessor of  the  notes  was  not  made  a  ground 
of  decision.  If  the  court  felt  a  retributive 
impulse  to  deny  the  notes  sanctuary  in  In- 
diana, it  was  suppressed.  The  court  de- 
clared that  the  motive  for  sending  the  notes 
to  Indiana  was  of  no  consequence,  and  that 
the  attempt  to  escape  proper  taxation  in 
Ohio  did  not  confer  jurisdiction  on  Indiana 
to  tax  them  (page  402). 

But  we  are  not  required  to  overrule  Buck^ 
V.  Beach,  nor  make  it  yield  in  any  particu-^ 
lar  in  order  to  sustain  the* tax  in  the  case* 
at  bar.  It,  in  effect,  reserved  from  its 
principle  inheritance  or  succession  taxing 
acts  by  rejecting  as  not  in  point  cases  which 
involved  them.  We  said:  "The  foundation 
upon  which  such  acts  rest  is  different  from 
til  at  which  exists  where  the  assessment  la 
levied  upon  property.  The  succession  or 
inheritance  tax  is  not  a  tax  upon  property, 
as  has  been  frequently  held  by  this  court 
(Knowlton  ▼.  Moore,  178  U.  S.  41,  44  L. 
ed.  069,  20  Sup.  Ct.  Rep.  747;  Blackstone 
V.  Miller,  188  U.  S.  189,  47  L.  ed.  439,  2% 
Sup.  Ct.  Rep.  277),  and  therefore  the  de- 
cisions arising  under  such  inheritance  tax 
cases  are  not  in  point." 

The  tax  under  review  is  of  that  kind.  In 
other  words,  it  is  not  a  tax  on  property, 
but  a  tax  upon  the  transfer  of  the  property 
by  the  will  of  the  testator  of  plaintiffs  in 
error,  as  provided  by  the  laws  of  the  state. 
The  will  was  probated  in  Connecticut,  where 
the  deceased  was  a  resident,  but  ancillary 
letters  of  administration  were  Issued  to 
plaintiffs  in  error  by  the  surrogates'  court, 
county  of  New  York,  state  of  New  York, 
and  the  taxed  notes  were  part  of  the  prop- 
cM'ty  disposed  of  by  his  will.  It  appears^ 
therefore,  that  the  property  is  in  the  con* 
trol  of  the  courts  of  New  York.  In  other 
words,  the  laws  of  New  York  are  invoked, 
accomplish  its  transfer,  and  subject  it  i/k 
the  dispositions  of  the  will,  and  make  ef- 
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feetnal  the  purposes  ti  the  testator.  Blmek- 
stone  T.  Miller,  supra. 

I  am  dealing  with  the  power  of  taxation 
under  our  decisions.  If  there  be  injustice 
in  its  exercise  hy  meS^suring  the  tax  by  the 
Tslue  of  the  credits  represented  bj  the  notes, 
it  is  an  injustice  which  this  court  cannot  re- 
dress. 

I  am  authorized  to  say  that  Mr.  Justice 
Pitney  concurs  in  this  opinion. 


<stt  0.  ■.  lff> 

RAFAEL    MAKTINEZ    NADAL^    PlfT.    in 

Err., 

DAVID  W.  MAY. 

CouBTS  (|  93*)--FoLiiOwiNo  Dkcisions  of 

Porto  Hico  Coubt&— Date  Whbn  Stat- 

XTTK  Takes  Effect. 

Decisions  of  the  supreme  court  of  Porto 
Rico  that  the  Ciyil  Code  of  March  1,  1902, 
went  into  effect  on  July  1,  1902,  would  be 
followed  by  the  Federal  Supreme  Court  as 
having  beeome  a  rule  of  property,  even  if 
the  latter  court  did  not  think,  as  it  does, 
that  probably  the  certificate  of  the  Secre- 
tary of  Porto  Rico  to  that  effect  expressed 
the  legislative  will. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  836-339;   Dec.  Dig.  f  93.*] 

[No.  180.] 

Submitted  December  12,  1913.  Restored  for 
reargument  January  26,  1914.  Reargued 
April  6  and  7,  1914.  Decided  April  20, 
1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  judgment  in  favor  of  defendant  in  a  suit 
to  establish  title  to  real  property.  Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  N.  B.  K.  Petti  nglU  and  F.  IJ. 
Cornwell  for  plaintiff  in  error. 

Mr.   Felix  Frankfurter  and  Mr,  Wol- 
eott   H.   Pitkin,  Jr.,  Attorney  General  ol 
^  Porto  Rico,  for  defendant  in  error. 

•  *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  by  the  plaintiff  in  error  to 
establish  his  title  to  one-half  interest  in  a 
plantation  called  "Carmen,"  as  devisee  of 
his  aunt,  Altagracia  Nadal.  It  is  alleged 
that  the  plantation  was  bought  with  the 
separate  money  of  Altagracia  Nadal  by  her 
^husband,  after  marriage;  that  she  became 
j^the  owner  of  one  undivided  half,  subject  to 

*  the  administration  of  her  husband  until  the 
termination  of  the  conjugal  partnership, 
and  that  this  half  passed  to  her  devisee  at 
her  death.  The  complaint  admits  that  after 
the  purchase  the  husband  purported  to  con- 
Tey  the  whole  plantation  to  a  third  person. 


but  alleges  that  iba  wife  dM  sol  consent 
to  the  eonveyanoe,  and  tbst  therafors  her 
rights  remained. 

It  appears  that  on  May  1,  1901,  Alta- 
gracia Nadal  brought  a  suit  against  her 
husband  for  an  account  of  her  paraphernal 
property,  alleging,  among  other  things,  that 
he  had  recorded  in  his  favor  the  estate 
Carmen,  acquired  by  a  deed  of  October  25, 
1900,  and  praying  judgment  that  it  was  her 
private  property  because  bought  with  her 
separate  funds,  and  for  a  cautionary  notice 
to  be  entered  in  the  registry.  On  Novem* 
her,  10,  1901,  a  settlement  was  made  by 
which  it  was  stated  that  the  husbsnd  had 
received  $10,000  as  the  product  of  the  wife's 
paraphernal  property,  had  paid  her  $5,000 
and  given  a  mortgage  for  the  other  $5,000, 
and  in  view  thereof,  she  denounces  all  the 
rights  and  interests  which  she  might  have 
against  her  husband  because  of  the  facts 
stated  in  the  said  complaint."  The  instru* 
ment  was  presented  to  ihe  court  with  a 
prayer  that  the  court  would  hold  that  the 
parties  had  desisted  from  continuing  the 
action  and  that  tiie  cautionary  notice  be 
canceled,  which  was  granted  on  November 
21.  There  had  been  conveyances  of  Car* 
men,  without  consideration,  it  was  testified; 
there  was  a  reconveyance  to  the  husbaadf 
and  <m  June  2,  1902,  he  conveyed  it,  with- 
out his  wife's  consent,  to  Elisa  Sanjurjo, 
who,  on  August  29  of  the  same  year,  eon- 
veyed  it  to  the  people  of  Porto  Rico,  lor 
valuable  consideration,  there  being  then  no 
cautionary  notice  on  record.  On  April  10, 
1906,  the  wife  assigned  to  the  plaintiff  tha 
mortgage  received  by  her  on  the  abova 
settlement,  and  on  April  27,  1906,  made  the 
will  under  which  the  plaintiff  claims. 

By  this  will  the  testatrix  left  to  the'^ 
plaintiff  a  mortgage  ^described,  with  all  its* 
rights  and  actions  {asi  como  iodo$  sue 
dereohos  y  acoiones)  and  also  the  mortgage 
assigned  on  April  10,  in  case  the  assignment 
should  not  have  been  effective  in  favor  ol 
her  said  nephew  Rafael  Martinez  y  Nadal, 
todo9  lo9  derechoa  y  acoioneB  que  puedan 
eaherme  en  los  hienee  mios  que  eat&n  d 
nombre  de  mi  eaposo  Isidro  Femande» 
Sanjurjo,  en  virtud  de  la  iransacoidn  cel^ 
brada  con  mi  dicho  espoao. 

The  plaintiff's  claim  is  founded  on  these 
last  words.  The  official  translation  accept- 
ed by  the  court  reads  that  she  leaves  the 
mortgage  "in  case  the  assignment  shall  not 
have  become  effective,  all  the  rights  and 
actions  which  may  pertain  to  me  in  my 
properties  which  are  in  the  name  of  my 
husband  Isidro  Femandes  Sanjurjo,  by 
virtue  of  the  settlement  made  with  my  said 
husband."  The  plaintiff  contends  that  tha 
word  'and'  should  be  read  in  before  'all  the 
rights  and  actions'  on  the  notion  that  an  y 
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hM  dropped  out  or  should  be  implied.  He 
argues  that  the  estate  Carmen  was  not  em- 
braced in  the  settlement,  because  com- 
munity property  in  which  the  wife  had  and 
retained  a  community  interest,  and  that  the 
last  words  devise  it — en  virtud  de  signify- 
ing more  nearly  in  spite  of  the  settlement 
than  by  virtue  of  it. 

On  the  other  hand,  it  is  argued  that  the 
settlement  renounced  all  claim  by  the  wife 
to  Carmen,  if  any  she  had;  that  the  last 
words  of  the  will  have  an  import  similar 
to  that  of  those  used  in  connection  with  the 
previous  mortgage ;  that  en  virtud  de  means 
by  virtue  of,  that  if  the  wife  had  a  claim  it 
was  outside  the  settlement,  and  those  words 
would  not  describe  it,  even  if,  at  the  date  of 
the  will,  the  estate  had  still  stood  in  the 
husband's  name,  where  notoriously,  and  as 
she  well  knew,  it  had  not  stood  for  years. 
The  government  also  claims  as  a  bona  fide 
purchaser  without  notiee.  It  is  obvious,  we 
think,  from  this  summary,  that  these  argu- 
^ments  against  the  plaintiiTs  claim  are  hard 
>oto  meet,  and  they  were  not  met.  But  it  is 
*  not  necessary  absolutely  to  decide  on  their 
validity  as  the  case  is  disposed  of  by  a  pre- 
liminary point. 

Both  sides  agree  that  the  wife's  assent  to 
a  conveyance  by  her    husband    was    made 
necessary  for  the  first  time  by  f  ^328  of 
the  Civil  Code  of  March  1,  1002.     Unless 
that  Code  went  into  effect  at  its  date,  it 
did  not  apply  to  the  oonveyance  of  June  2. 
The  plaintiff  argues  with  much  force  that 
it  was  in  effect  then,  and  that  the  decisions 
to  the  contrary  are  all  based  on  a  mistaken 
certificate  of  the  Secretary  of  Porto  Rico; 
but  we  are  of  opinion  that  the  considera- 
tions on  the  other  side  must  prevail.     On 
the  last  day  of  its  session  the  legislature 
passed  four  codes  making  material  changes 
in  the  existing  law, — the  Political  Code,  the 
Penal  Code,  the  Code  of  Criminal  Procedure, 
and  the  Civil  Code,  which,  although  in  form 
separate  acts,  were  published  in  one  volume 
and    constituted   a  large  part  of  a  system. 
Two  of  these  Codes  fixed  July  1,  1902,  as  the 
time  for  their  taking    effect.     It   was    the 
duty   of   the  Secretary   to  promulgate  the 
laws    (act  of  Congress  of  April   12,   1900, 
chap.  191,  §  19,  31  Stat,  at  L.  77,  81),  and 
he  was  directed  by  an  act  of  the  same  date 
as  that  of  the  Codes  to  revise  and  arrange 
the  provisions  of  the  Codes  for  publication 
along  with  the  Joint  Codes    Committee   of 
the  legislature;  the  arrangement  to  be  com- 
pleted as  soon  as  practicable  after  April  1, 
and   publication  being  expected  on  or  be- 
fore August   1.     A   resolution   of  the  day 
before  shows  that  they  had  to  be  enacted  be- 
fore enrolment  with  manuscript  corrections. 
Rev.  Stat.  &  Codes  of  Porto  Rico,  1902,  p. 
299.    The  Secretary  certified  that  tliey  were 
in  effect  on  and  after  July  1,  1902.    But  the 


injusUee  of  making  the  Civil  Code  oper- 
ative before  its  contents  could  be  known  and 
before  the  revision    contemplated    by    the 
law  was  so  manifest  that  on  February  24, 
1903,  an  act  was  passed  purporting  to  vali* 
date  all  conveyances  of  real  estate  and  in 
general  all  acts  that  required  certification^ 
by  a  notary  executed  after  March  1,  1902,|^ 
and  on  or  before  January  1,*  1903,  if  they* 
would  have  been  valid  by  the  laws  in  force 
on  February  28,  1902.    This  court  assumed 
that  the  Civil  Code  went  into  effect  on  July 
1,  in  Ortega  v.  Lara,  202  U.  S.  339,  343,  60 
L.  ed.  1055,  1056,  26  Sup.  Ct.  Rep.  707,  and 
the  supreme  court  of  Porto  Rico  has  decid- 
ed    the     same    point    twice.      Morales    v. 
Registrar  of  Property,  16  P.  R.  R.  109,  114; 
Busd  V.  Bus6,  18  P.  R.  R.  864,  867,  868.    It 
is  impossible  to  know  how  many  or  how 
important    transactions    may    have    taken 
place  on  the  faith  of  these  repeated  solemn 
assurances,  and  apart  from  the  general  un- 
willingness  of   this  court  to  overrule  the 
local  tribunals  upon  matters  of  purely  local 
concern  (Sante  Vi  C.  R.  Co.  t.  Friday,  232 

U.  S.  694. 700,  58  L.  ed.  — .  34  Sup.  Ct  Rep. 
468 ) ,  it  is  not  too  much  to  say  that  tlie  de- 
cisions have  become  a  rule  of  property,  even 
if  we  did  not  think,  as  we  do,  that  probably 
the  Secretary's  certificate  expressed  the 
legislative  will. 
Judgment  affirmed. 


(233  U.  S.  38S) 

GERMAN  ALLIANCE  INSURANCE  COM* 

PANY,  Appt., 

V. 

1KB  LEWIS,  as  Superintendent  of  Insur- 
ance of  tiie  State  of  Kansas. 

Constitutional  Law  (|  81*)—Polick  Pow- 
er—Regulating  Pbioes  —  Business  Af- 
fected WITH  PUBUO  InTEBEST. 

1.  A  business  may  be  so  far  affected  with 
a  public  interest  as  to  permit  legislative 
regulation  of  its  rates  and  charges,  al* 
though  no  public  trust  is  imposed  upon  the 
property,  and  although  the  public  may  not 
have  a  legal  right  to  demand  and  receive 
service. 

[EM.  Note.— For  other  eases,  see  Constitutional 
Law.  Cent.  Dls.  i  148;    Deo.  Die.  i  81.*] 

Insubancb  (I  8*)*-CoNSTiTunoNAL  Law- 
Police  PowEB  —  Regulating  Fibb  In- 
subancb Rates. 

2.  The  business  of  fire  insurance  is  so 
far  affected  with  a  public  interest  as  to 
Justify  legislative  regulation  of  its  rates. 

[Bd.  Note.^Por  other  cases,  see  Insurance. 
Cent  Dig.  8 ;    Dec  Dig.  i  8.*] 

Constitutional  Law  (§  240*)  —  Equal 
Pbotection  of  the  Laws— Classifica- 
tion—Regulating  FoBEioN  Insubancb 
Rates. 

3.  Exempting  farmers'  mutual  insurance 
companies  organized  and  doing  business  un- 
der the  laws  of  the  state,  and  insuring  only 
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farm  property,  from  the  legislative  seheme 

for  regulation  of  fire  insurance  rates,  as  is 

done  by  Kan.  Laws  1009,  chap.  152,  does 

not  render  such  legislation  invalid  as  to 

other  insurance  companies,  as  denying  the 

equal  protection  of  the  laws. 

[Ed.  Note.— For  otber  cases,  see  Constitutional 
Law.  Cent  Dig.  15  688.  (»2.  6»3.  697-699 ;  Deo.  Die. 
i  240.*i 

(No.  120.] 

Argued  December  10,  1913.    Decided  April 

20,  1914. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kan- 
sas to  review  a  decree  which  sustained  a  de- 
murrer to,  and  dismissed,  the  bill  in  a  suit 
to  restrain  the  enforcement  of  a  state  stat- 
ute regulating  fire  insurance  rates.  Af- 
firmed. 

See  same  case  below,  on  demurrer,  189 
Fed.  769. 

S     Statement  by  Mr.  Justice  McKenna: 

•  Bill  in  equity  to  restrain  the  enforcement 
of  the  provisions  of  an  act  of  the  state  of 
Kansas  entitled,  "An  Act  Relating  to  Fire 
Insurance,  and  to  Provide  for  the  Regula- 
tion and  Control  of  Rates  of  Premium 
Thereon,  and  to  Prevent  Discriminations 
Therein."  Chap.  152  of  the  Session  Laws  of 
1909. 

The  grounds  of  the  bill  are  that  the  act 
offends  the  Constitution  of  the  state  and 
of  the  United  States. 

A  summary  of  the  requirements  of  the 
act  is  as  follows: 

Sec.  1.  Every  fire  insurance  company  shall 
file  with  the  superintendent  of  insurance 
general  basis  schedules  showing  the  rates 
on  all  risks  insurable  by  such  company  in 
the  state,  and  all  the  conditions  which  af- 
fect the  rates  or  the  value  of  the  insurance 
to  the  assured. 

Sec.  2.  No  change  shall  be  made  in  the 

schedules  except  after  ten  days'  notice  to 

^the  superintendent,  which  notice  shall  state 

ttthe  changes  proposed  and  the  time  when 

•  they*3hall  go  into  effect.  The  superintend- 
ent may  allow  changes  upon  less  notice. 

Sec.  3.  When  the  superintendent  shall  de- 
termine any  rate  is  excessive  or  unreason- 
ably high,  or  not  adequate  to  the  safety 
or  soundness  of  the  company,  he  is  author- 
iced  to  direct  the  company  to  publish  and 
file  a  higher  or  lower  rate,  which  shall  be 
commensurate  with  the  character  of  the 
risk;  but  in  every  case  the  rate  shall  be 
reasonable. 

Sec.  4.  No  company  shall  engage  or  par- 
ticipate in  insurance  on  property  located 
in  the  state  until  the  schedules  of  rates  be 
filed,  nor  write  insurance  at  a  different 
rate  than  the  rate  named  in  the  schedules. 


or  refund  or  remit  in  any  manner  or  by 
any  device  any  portion  of  the  rates;  or 
extend  to  any  insured  or  other  person  any 
privileges,  inducements,  or  concessions  ex- 
cept as  specified  in  the  schedules. 

Sec.  5.  Any  company  making  insurance 
where  no  rate  has  been  filed  shall,  within 
thirty  days  after  entering  into  such  con- 
tract, file  with  the  superintendent  a  sched- 
ule of  such  property,  showing  the  rate  and 
such  information  as  he  may  require.  The 
schedule  shall  conform  to  the  general  basis 
of  schedules,  and  shall  constitute  the  per- 
manent rate  of  the  company. 

Sec.  6.  The  schedules  shall  be  open  to  the 
inspection  of  the  public,  and  each  local 
agent  shall  have  and  exhibit  to  the  publia 
copies  thereof  relative  to  all  risks  upon 
which  he  is  authorized  to  write  insurance. 

Sec.  7.  No  company  shall,  directly  or  in* 
directly,  by  any  special  rate  or  by  any  d^ 
vice,  charge  or  receive  from  any  person  a 
different  rate  of  compensation  for  insurance 
than  it  charges  or  receives  from  any  other 
person  for  like  insurance  or  risks  of  a  like 
kind  and  hazard  under  similar  circum- 
stances and  conditions  in  the  state.  Any 
company  violating  this  provision  shall  be 
deemed  guilty  of  unjust  discrimination^ 
which  is  declared  unlawful.  n 

Sec.  8.  The  superintendent  may,  if  hej^ 
finds  that  any* company,  or  any  officer/ 
agent,  or  representative  thereof,  has  violated 
any  of  the  provisions  of  the  act,  revoke  tha 
license  of  such  offending  company,  officer, 
or  agent,  but  such  revocation  shall  not  affed 
liability  for  the  violation  of  any  other  sec- 
tion of  the  act;  and  provided  that  any  ao* 
tion,  decision,  or  determination  of  the  super- 
intendent under  the  provisions  of  the  ael 
shall  be  subject  to  review  by  the  courts  of 
the  state  as  provided  in  the  act. 

Sec.  9.  The  superintendent  shall  give  no- 
tice of  any  order  or  regulation  made  by  him 
under  the  act,  and  any  company,  or  any 
person,  city,  or  municipality  which  shall  be 
interested,  shall  have  the  right  within  thirty 
days  to  bring  an  action  against  the  super- 
intendent in  any  district  court  of  the  state 
to  have  the  order  or  regulation  vacated. 
Issues  shall  be  formed  and  the  controversy 
tried  and  determined  as  in  other  cases  of 
a  civil  nature,  and  the  court  may  set  aside 
one  or  more  or  any  part  of  any  of  the  regu- 
lations or  orders  which  the  court  shall  find 
to  be  unreasonable,  unjust,  excessive,  or  in- 
adequate to  compensate  the  company  writ- 
ing insurance  thereon  for  the  risk  assumed 
by  it,  without  disturbing  others.  The  order 
of  the  superintendent  shall  not  be  suspended 
or  enjoined,  but  the  court  may  permit  the 
complaining  company  to  write  insurance  at 
the  rates  which  obtained  prior  to  such  order 
upon  the  condition  that  the  difference  in 
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the  rates  shall  b«  deposited  with  the  super- 
intendent to  be  paid  to  the  company  or  to 
the  holders  of  policies  as,  on  final  determi- 
nation of  the  suit,  the  court  may  deem  just 
and  reasonable.  During  the  pendency  of 
the  suit  no  penalties  or  forfeitures  shall 
attach  or  accrue  on  account  of  the  failure 
of  the  complainant  to  comply  with  the  order 
sought  to  be  vacated  or  modified  until  the 
final  determination  of  the  suit.  Proceedings 
in  error  may  be  instituted  in  the  supreme 
court  of  the  state  as  in  other  civil  cases, 
and  that  court  shall  examine  the  record,  in- 
cluding the  evidence,  and  render  such  judg- 
es ment  as  shall  be  just  and  equitable.  No 
Paction*shall  be  brought  in  the  United  States 
eourts  until  the  remedies  provided  by  the 
act  shall  have  been  exhausted.  If  any  com- 
pany organized  under  the  laws  of  the  state, 
or  authorized  to  transact  business  in  a 
state,  shall  violate  the  section,  the  superin- 
tendent may  cancel  the  authority  of  the  com- 
pany to  transact  business  in  the  state. 

Sec.  10.  Infractions  of  the  act  are  de- 
clared to  be  misdemeanors  and  punishable 
by  a  fine  not  exceeding  $100  for  each  offense, 
provided  that  if  the  conviction  be  for  an 
unlawful  discrimination,  the  punishment 
may  be  by  a  fine  or  by  imprisonment  in  the 
county  jail  not  exceeding  ninety  days,  or 
by  both  fine  and  imprisonment. 

Sec.  11.  No  person  shall  be  excused  from 
testifying  at  the  trial  of  any  other  person 
on  the  ground  that  the  testimony  may  in- 
criminate him,  but  he  shall  not  be  prose- 
cuted on  account  of  any  transaction  about 
which  he  may  testify,  except  for  perjury 
committed  in  so  testifying;  "provided,  that 
nothing  in  this  act  shall  affect  farmers' 
mutual  insurance  companies,  organized  and 
doing  business  under  the  laws  of  this  state, 
and  insuring  only  farm  property." 

The  bill  alleged  that  it  was  brought  by 
the  German  Alliance  Insurance  Company  in 
behalf  of  itself  and  all  other  companies  and 
corporations  conducting  a  similar  business 
and  similarly  situated,  and  that  Charles 
W.  Barnes  was  the  duly  elected  superin- 
tendent of  fire  insurance  of  the  state  of  Kan- 
sas. It  alleged  the  jurisdictional  amount, 
and  that  the  controversy  was  one  arising 
under  the  Constitution  of  the  United  States 
and  of  the  state  of  Kansas.  It  alleged, 
further,  the  following  facts,  which  we  state 
in  narrative  form,  omitting  those  which 
relate  to  the  Constitution  of  the  state,  no 
assignment  of  error  being  based  upon  them. 
The  appellant,  to  which  we  shall  refer  as 
complainant,  was  incorporated  under  the 
laws  of  New  York  as  a  fire  insurance  com- 
pany in  1879,  and  immediately  entered 
Supon  such  business,  and  it  has  for  long 
f  periods  of*  time  conducted  the  business  of 


fire  insurance  in  Ktauum  and  other  states 
of  the  United  States. 

The  business  of  fire  insurance  as  con* 
ducted  by  it  consists  of  making  indemnity 
contracts  against  direct  loss  or  damage  by 
fire  for  a  consideration  paid,  known  as  a 
premium;  that  the  rate  or  premium  is  the 
amount  charged  for  each  $100  of  indemnity. 
The  property  which  is  the  subject  of  insur- 
ance is  ordinarily  known  and  designated  as 
the  risk.  Complainant  issues  indemnity 
contracts  or  fire  insurance  policies  covering 
all  kinds  and  descriptions  of  improvements 
upon  real  estate  and  the  contents  thereof, 
and  all  kinds  and  descriptions  of  personal 
property,  and  also  farm  houses,  bams,  and 
granaries  and  their  contents.  The  rate  of 
premium  varies  with  the  kind  of  property 
covered,  its  physical  characteristics  and 
situation,  its  exposure,  the  presence  or  ab- 
sence of  fire  protection,  and  many  other 
causes. 

The  establishment  of  the  basis  rate  for 
the  premium  to  be  charged  is  a  matter  of 
technical  and  mathematical  deduction  from 
the  experience  of  all  fire  insurance  com- 
panies, covering  a  long  period  of  years,  and, 
territorially,  the  whole  civilized  world.  To 
make  such  deduction  it  is  necessary  not 
only  to  be  in  possession  of  the  compiled 
statistics  of  fire  insurance  business,  but 
also  to  be  skilled  in  the  mathematical 
''theory  of  probabilities^  and  in  the  "law 
of  large  numbers"  so  as  to  be  able  to  apply 
with  technical  accuracy  such  laws  and  such 
data,  and  thai  no  one  not  specially  trained 
as  an  insurance  statistician  is  competent 
to  make  such  deductions. 

A  theoretically  correct  basis  rate  having 
thus  been  arrived  at  is  subject  to  variation 
according  to  the  risk,  wliether  in  town  or 
country,  and,  if  in  the  former,  according  to 
the  class  of  town  or  city  in  which  it  Is  sit- 
uated. The  classification  of  towns  and  cit- 
ies depends  upon  water  suj^ply,  fire  proteo- 
tion,  and  general  physical  conditions.  In 
addition  to  ascertaining  the  individual  risk,S 
if  a  •building  the  size,  material  of  which,* 
and  the  manner  in  which  it  is  constructed, 
the  character  of  the  occupancy,  and  the 
character  of  the  occupancy  and  construc- 
tion of  adjacent  buildings,  also  the  character 
of  the  contents  of  the  buildings,  and  the 
manner  in  which  they  are  stored,  and  the 
precautions  used  to  detect  and  prevent  fires, 
are  necessary  to  be  ascertained. 

Complainant  and  others  engaged  in  the 
insurance  business  employ  a  large  number 
of  men  skilled  as  inspectors  to  report  upon 
individual  risks,  and  it  is  impossible  to  fix 
and  adjust  a  reasonable  rate  of  premium  for 
each  and  every  individual  risk  without  the 
information  so  obtained  and  having  the 
same  applied  by  experts.    And  such  trainiog 
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and  information  are  neceesary  to  determine 
whether  a  basic  rate  or  actual  rate,  as  ap- 
plied to  any  particular  risk,  is  or  is  not 
reasonable,  and  the  respondent  is  not  pos- 
sessed of  the  requisite  information  or  spe- 
cial training  necessary  to  qualify  for  such 
determination,  and  any  conclusion  to  which 
he  might  come  would  be  a  mere  guess  or 
arbitrary  determination;  and  the  provisions 
of  the  act  can  only  be  properly  administered 
in  any  event  by  the  employment  by  the  state 
of  a  corps  of  inspectors  and  experts  special- 
ly trained  in  the  business  of  fixing  rates 
of  fire  insurance. 

The  complainant  has  complied  with  all 
of  the  laws  of  the  state,  and  has  received 
the  regular  license  or  authorization  of  the 
state,  to  transact  the  business  of  fire  insur- 
ance therein. 

It  conducts  its  business  by  means  of  resi- 
dent agents,  of  which  it  has  seventy-two 
directly  employed ;  it  has  a  large  and  valu- 
able established  business  to  secure  which  it 
has  expended  a  large  sum  of  money,  and  to 
be  compelled  to  give  up  its  business  would 
result  in  irreparable  damage  and  injury  to 
it.  A  large  number  of  the  fire  insurance 
^policies  issued  by  complainant  arc  written 
gupon  farm  buildings  and  their  contents,  and 
*  in  writing  such  business^lt  comes  into  direct 
competition  with  various  farmers*  mutual 
insurance  companies  organized  and  doing 
business  under  the  laws  of  the  state,  and 
insuring  only  farm  properly. 

The  business  of  fire  Insurance  is  purely 
and  exclusively  a  private  business,  and  may 
be  transacted  by  private  persons  in  their 
individual  capacity,  or  by  unincorporated  or 
incorporated  companies;  that  the  amount  of 
indemnity  and  the  premium  is  a  matter  of 
private  negotiation  and  agreement,  and  the 
act  of  the  legislature  of  the  state  of  Kansas 
attempts  to  regulate  the  business  in  so  far 
as  the  fixing  of  the  rate  of  premium  is  con- 
cerned, and  in  the  attempted  regulation  dis- 
tinguishes between  fire  insurance  companies 
and  individuals  and  partnerships,  and  there- 
by denies  to  complainant  and  other  compa- 
nies the  equal  protection  of  the  law,  contrary 
to  the  14th  Amendment  to  the  Constitution 
of  the  United  States,  and  is  therefore  un- 
constitutional and  void. 

Under  the  laws  of  Kansas,  mutual  fire 
insurance  companies  may  be  organized,  that 
such  companies  having  a  guaranteed  fund 
of  $25,000  may  do  business  on  a  cash  basis 
and  accept  premiums  in  cash,  and  that  such 
premium  measures  the  total  liability  of  the 
inaured  under  the  policy,  either  to  the  com- 
pany or  to  its  creditors;  that  by  the  11th 
section  of  the  act  under  review,  it  is  pro- 
vided 'Hhat  nothing  in  this  act  shall  affect 


farmers'  mutual  insurance  companies,  or- 
ganized and  doing  business  under  the  laws 
of  this  state,  and  insuring  only  farm  prop- 
erty." The  complainant  and  many  other  com- 
panies insure  farm  property  and  come  into 
direct  competition  with  farmers'  mutual 
companies  of  the  character  specified,  and  the 
act  of  the  legislatv-'*  in  excepting  the  latter 
companies  deprives  complainant  of  the 
equal  protection  of  the  laws,  and  is  there- 
fore repugnant  to  the  14th  Amendment  of 
the  Constitution  of  the  United  States  and 
is  unconstitutional  and  void. 
*  The  business  of  fire  insurance  is  private,* 
with  which  the  state  has  no  right  to  inter- 
fere, and  the  right  to  fix  by  private  contraet 
the  rate  of  premium  is  a  property  right  of 
value;  the  business  is  not  a  monopoly,  eith- 
er l^ally  or  actually ;  it  may  not  be  legally 
conducted  by  the  national  government  or 
by  the  state  of  Kansas  or  other  states  under 
their  respective  constitutions,  and  is  not  a 
business  included  within  the  functions 
of  government  Neither  complamant  nor  oth- 
ers engaged  in  fire  insurance  receive  or  enjoy 
from  the  state  of  Kansas  or  any  govern- 
ment, state  or  national,  any  privilege  or 
inununity  not  in  like  manner  and  to  lik« 
extent  received  and  enjoyed  by  all  other 
persons,  partnerships,  and  companies,  incor* 
porated  or  unincorporated,  respectively,  en* 
gaged  in  the  conduct  of  other  lines  of  pri* 
vate  business  and  enterprises.  Complainant, 
therefore,  is  deprived  of  one  of  the  incidents 
of  liberty  and  of  its  property  without  due 
process  of  law,  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  tlie 
United  States. 

The  act  distinguishes  between  fire  insur- 
ance companies  and  other  insurance  com* 
panics,  individuals  and  persons,  and  distin* 
guishes  between  insurance  and  other  lines 
of  biMiness  and  thereby  offends  the  equality 
clause  of  the  Constitution  of  the  United  States. 

Complainant,  under  protest,  filed  the  gen- 
eral basis  schedules  of  its  rates  as  required 
by  the  act,  which  were  arrived  at  by  the 
process  hereinbefore  set  out.  On  the  19th 
of  August,  1909,  respondent  made  a  reduc- 
tion of  12  per  cent  from  the  rates  as  filed 
and  from  the  rates  filed  by  other  companies, 
with  the  proviso  that  it  should  not  apply 
to  residence  property,  churches,  school- 
houses,  farm  property,  or  special  hazards. 
The  order  was  to  become  effective  Septem- 
ber 1,  1909.  And  it  was  further  ordered 
that  on  and  after  that  date  the  exception 
of  churches  and  dwelling  houses  should  be 
eliminated.  Complainant  notified  the  su- 
perintendent by  letter  that  it  would,  under« 
^protest,  and  reserving  the  rights  which  it? 
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had  wider  the  law,  eomplj  with  the  pro- 
visions of  the  order. 
The  risks  included  in  the  order,  and  not 
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ititution  of  the  United  States.  To  snpportS 
this  charge  of  error*  complainant  asserts* 
that  the  business   of  fire   insurance   is  a 


excepted  therefrom,  comprise  all  ordinary  |  private  business,  and,  therefore,  there  is  no 


mercantile  risks  in  the  state,  and  that  the 
reduction  of  12  per  cent  will  result  in  a 
rate  which  is  much  less  than  the  cost  of 
carrying  the  risks. 

Respondent  is  threatening  to  make  further 
reductions,  and  it  is  proposed  to  revoke  the 
license  of  any  fire  insurance  company  which 
may  violate  the  provisions  of  the  act,  even 
though  the  rates  fixed  by  him  may  be  so 
low  as  to  be  confiscatory,  and  to  infiict  upon 
the  officers  of  the  company,  including  com- 
plainant, the  penalties  prescribed  for  such 
violation,  and  such  companies  and  complain- 
ant, unless  defendant  be  restrained  by  in- 
junction, will  be  obliged  to  comply  with  the 
requirements  of  the  act  to  their  irreparable 
damage  and  injury. 

Complainant  finally  alleges  that  it  is  not 
its  purpose  to  attack  the  orders  of  respond- 
ent on  the  ground  that  they  were  not  made 
in  strict  compliance  with  the  provisions  of 
the  act,  but  to  have  the  act  in  its  entirety 
declared  to  be  unconstitutional  and  void 
for  the  reasons  alleged,  and  to  have  respond- 
ent restrained  and  orders  made  by  him 
under  the  provisions  of  the  act  enjoined. 
And  such  an  injunction  is  prayed. 

Respondent  filed  a  demurrer  stating  that 
he  demurred  to  so  much  of  the  bill  as 
charges  the  act  of  the  state  of  Kansas  to 
be  repugnant  to  the  Constitution  of  Kan- 
sas and  the  Constitution  of  the  United 
States.  The  demurrer  was  sustained. 
Subsequently,  upon  the  bill  being  amended, 
a  general  demurrer  was  filed,  which  was 
also  sustained  by  the  court,  and  the  bill 
dismissed.  Prior,  however,  to  this  action, 
it  having  been  suggested  that  the  term  of 
office  of  Charles  W.  Barnes  as  superintend- 
ent of  insurance  had  expired,  and  that  Ike 
Lewis  had  succeeded  to  that  office  and  to 
all  of  its  duties  and  powers,  he  was  made 
defendant  in  the  place  and  stead  of  Charles 
W.  Barnes. 

Messrs.  Thomas  Bates,  John  G.  John- 
son, and  Seymour  Edgerton  for  appellant. 

Mr.  John  S.  Dawson,  Attorney  General 
of  Kansas,  and  Messrs.  S.  N.  Hawks,  F.  S. 
Jackson,  and  Charles  Blood  Smith  for  ap- 
^pellee. 

$* 

•      After    stating    the    ease    as    above,    Mr. 

Justice  McKenna  delivered  the  opinion  of 
the  court: 

The  specific  error  complained  of  is  the  re- 
fusal of  the  district  court  to  hold  that  the 
act  of  the  state  of  Kansas  is  unconstitution- 
al and  void  as  offending  the  due  process 
clause  of  the  14th  Amendment  of  the  Con- 


constitutional  power  in  a  state  to  fix  the 
rates  and  charges  for  services  rendered  by 
it.  An  exercise  of  such  right,  it  is  con- 
tended, is  a  taking  of  private  property  for  a 
public  use.  The  contention  is  made  in  va- 
rious ways,  and,  excluding  possible  counter- 
vailing contentions,  it  is  urged  that  the  act 
under  review  cannot  be  justified  as  an  exer- 
cise of  the  police  power  or  of  the  power 
of  the  state  to  admit  foreign  corporations 
within  its  borders  upon  such  terms  as  it 
may  prescribe,  or  of  any  other  power  pos- 
sessed by  the  state;  that  no  state  has  the 
power  to  impose  unconstitutional  burdens 
either  upon  private  citizens  or  private  cor- 
porations engaged  in  a  private  business. 

The  basic  contention  is  that  the  business 
of  insurance  is  a  natural  right,  receiving  no 
privilege  from  the  state,  is  voluntarily 
entered  into,  cannot  be  compelled,  nor  can 
any  of  its  exercises  be  compelled;  that  it 
concerns  personal  contracts  of  indemnity 
against  certain  contingencies  merely. 
Whether  such  contracts  shall  be  made  at 
all,  it  is  contended,  is  a  matter  of  private 
negotiation  and  agreement,  and  necessarily 
there  must  be  freedom  in  fixing  their  terms. 
And  "where  the  right  to  demand  and  re- 
ceive service  does  not  exist  in  the  publie» 
the  correlative  right  of  regulation  as  to 
rates  and  charges  does  not  exist."  Many 
elements,  it  is  urged,  determine  the  extend- 
ing or  rejection  of  insurance;  the  hazards 
are  relative  and  depend  upon  many  circum- 
stances upon  which  there  may  be  different 
judgments,  and  there  are  personal  consider- 
ations as  well, — "moral  hazards,"  as  thej 
are  called. 

It  is  not  clear  to  what  extent  some  of 
these  circumstances  are  urged  as  affecting 
the  power  of  regulation  in  the  state.  It 
would  seem  to  be  urged  that  each  risk  is 
individual,  and  no  rule  of  rates  can  be 
formed  or  applied.  The  bill  asserts  the 
contrary.  It  in  effect  admits  that  there  can 
be  standards  and  classification  of  risks,  de-o 
termined  by  the*law  of  averages.  Indeed,  it? 
is  a  matter  of  common  knowledge  that  rates 
are  fixed  and  accommodated  to  those  stand- 
ards and  classifications  in  pre-arranged 
schedules,  and,  granted  the  rates  may  be 
varied  in  particular  instances,  they  are 
sufficiently  definite  and  applicable  as  a  gen- 
eral and  practically  constant  rule.  They  are 
the  product,  it  is  true,  of  skill  and  experi- 
ence, but  such  skill  and  experience  a  regu- 
lating body  may  have  as  well  as  the  creat- 
ing body.  Indeed,  an  allegation  in  the  origi- 
nal bill  that  the  superintendent  of  insurance 
could  not  have  the  requisite  technical  and 
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mathematical  training  to  determine  whether 
a  basic  rate  or  an  actual  rate  as  applied  to 
any  particular  risk  was  or  was  not  reason- 
able^ and  that  his  conclusion,  therefore, 
"would  be  a  mere  guess  or  arbitrary  deter- 
mination/' was  omitted  by  an  amendment. 
It  would  indeed  be  a  strained  contention 
that  the  government  could  not  avail  itself, 
in  the  exercise  of  power  it  might  deem  wise 
to  exert,  of  the  skill  and  knowledge  pos- 
sessed by  the  world.  We  may  put  aside, 
therefore,  all  merely  adventitious  consider- 
ations and  come  to  the  bare  and  essential 
one,  whether  a  contract  of  fire  insurance  is 
private,  and  as  such  has  constitutional  im- 
munity from  regulation.  Or,  to  state  it 
differently  and  to  express  an  antithetical 
proposition,  is  the  business  of  insurance  so 
far  affected  with  a  public  interest  as  to 
justify  legislative  regulation  of  its  rates? 
And  we  mean  a  broad  and  definite  public 
interest.  In  some  degree  the  public  interest 
is  concerned  in  every  transaction  between 
men,  the  sum  of  the  transactions  constitut- 
ing the  activities  of  life.  But  there  is  some- 
thing more  special  than  this,  something  of 
more  definite  consequence,  which  makes  the 
public  interest  that  justifies  regulatory 
legislation.  We  can  best  explain  by  ex- 
amples. The  transportation  of  property- 
business  of  common  carriers — is  obviously 
of  public  concern,  and  its  regulation  is  an 
accepted  governmental  power.  The  trans- 
emission  of  intelligence  is  of  cognate  char- 
•  acter;  There  are  other  ^util it ies  which  are 
denominated  public,  such  as  the  furnishing 
of  water  and  light,  including  in  the  latter 
gas  and  electricity.  We  do  not  hesitate  at 
their  regulation  nor  of  the  fixing  of  the 
prices  which  may  be  charged  for  their  serv- 
ice. The  basis  of  the  ready  concession  of  the 
power  of  regulation  is  the  public  interest. 
This  is  not  denied,  but  its  application  to 
insurance  is  so  far  denied  as  not  to  extend 
to  the  fixing  of  rates.  It  is  said,  the  state 
has  no  power  to  fix  the  rates  charged  to 
the  public  by  either  corporations  or  indi- 
viduals engaged  in  a  private  business,  and 
the  "test  of  whether  the  use  is  public  or  not 
is  whether  a  public  trust  is  imposed  upon 
the  property,  and  whether  the  public  has  a 
legal  right  to  the  use  which  cannot  be  de- 
nied;" or,  as  we  have  said,  quoting  counsel, 
"Where  the  right  to  demand  and  receive 
service  does  not  exist  in  the  public,  the  cor- 
relative right  of  regulation  as  to  rates  and 
charges  does  not  exist."  Cases  are  cited 
which,  it  must  be  admitted,  support  the  con- 
tention. The  distinction  is  artificial.  It  is, 
indeed,  but  the  assertion  that  the  cited  ex- 
amples embrace  all  cases  of  public  interest. 
The  complainant  explicitly  so  contends,  urg- 
ing that  the  test  it  applies  excludes  the  idea 
that  there  can  be  a  public  interest  which 


gives  the  power  of  regulation  as  distinel 
from  a  public  use,  which,  necessarily,  it  is 
contended,  can  only  apply  to  proper^,  not 
to  personal  contracts.  The  distinction,  we 
think,  has  no  basis  in  principle  (Noble 
SUte  Bank  v.  Haskell,  219  U.  S.  104,  65 
L.  ed»  112,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912A,  487),  nor 
has  the  other  contention  that  the  service 
which  cannot  be  demanded  cannot  be  regu* 
lated. 

Munn  T.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77,  is  an  instructive  example  of  legislative 
power  exerted  in  the  public  interest.  The 
Constitution  of  Illinois  declared  all  eleva* 
tors  or  storehouses,  where  grain  or  other 
property  was  stored  for  a  compensation,  to 
be  public  warehouses,  and  a  law  was  subse- 
quently enacted  fixing  rates  of  storage.  In 
other  words,  that  which  had  been  privatee 
property  had  from  its* uses  become,  it  was? 
declared,  of  public  concern,  and  the  com- 
pensation to  be  charged  for  its  use  pre- 
scribed. The  law  was  sustained  againsk 
the  contention  that  it  deprived  the  owners 
of  the  warehouses  of  their  property  with- 
out due  process  of  law.  We  can  only  cita 
the  case  and  state  its  principle,  not  review 
it  at  any  length.  The  principle  was  ex* 
pressed  to  be,  quoting  Lord  Chief  Justice 
Hale,  "that  when  private  property  is  'af- 
fected with  a  public  interest,  it  ceases  to 
be  juris  privati^  only"  and  it  becomes 
"clothed  with  a  public  interest  when  used 
in  a  manner  to  make  it  of  public  conse- 
quence, and  affect  the  community  at  large;" 
and,  so  using  it,  the  owner  "grants  to  the 
public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for 
the  common  good."  And  it  was  said  that 
the  application  of  the  principle  could  not 
be  denied  because  no  precedent  could  be 
found  for  a  statute  precisely  like  the  one 
reviewed.  It  presented  a  case,  the  court  fur- 
ther said,  "for  the  application  of  a  long- 
known  and  well-established  principle  in  so- 
cial science,  and  this  statute  simply  extends 
the  law  so  as  to  meet  this  new  develop- 
ment of  commercial  progress."  The  princi- 
ple was  expressed  as  to  property,  and  the 
instance  of  its  application  was  to  property, 
but  it  is  manifestly  broader  than  that  in- 
stance. It  is  the  business  that  is  the  funda- 
mental thing;  property  is  but  its  instru- 
ment, the  means  of  rendering  the  service 
which  has  become  of  public  interest. 

That  the  case  had  broader  application 
than  the  use  of  property  is  manifest  from 
the  grounds  expressed  in  the  dissenting 
opinion.  The  basis  of  the  opinion  was  that 
the  business  regulated  was  private  and  had 
"no  special  privilege  connected  with  it,  nor 
did  the  law  ever  extend  to  it  any  greater 
protection  than  it  extended  to  all  other  pri* 
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vate  buflineBS.''  The  argument  enoountered 
opposing  examples,  among  others,  the  regu- 
lation of  the  rate  of  interest  on  money.  The 
^regulation  was  accounted  for  on  the  ground 
^that  the  act  of  Parliament  permitting  the 
«  charging^  of  some  interest  was  a  relaxation 
of  a  proTiibition  of  the  common  law  against 
charging  any  interest;  but  this  explanation 
overlooked  the  fact  that  both  the  common 
law  and  the  act  of  Parliament  were  exer- 
cises of  government  regulation  of  a  strict- 
ly private  business  in  the  interest  of  pub- 
lic policy, — ^a  policy  which  still  endures 
and  still  dictates  regulating  laws.  Against 
that  conservatism  of  the  mind  which  puts 
to  question  every  new  act  of  regulating 
legislation,  and  regards  the  legislation  in- 
valid or  dangerous  until  it  has  become  fa- 
miliar, government — ^state  and  national-— 
has  pressed  on  in  the  general  welfare;  and 
our  reports  are  full  of  cases  where  in  in- 
stance after  instance  the  exercise  of  regu- 
lation was  resisted  and  yet  sustained 
against  attacks  asserted  to  be  justified  by 
the  Constitution  of  the  United  States.  The 
dread  of  the  moment  having  passed,  no 
one  is  now  heard  to  say  that  rights  were 
restrained  or  their  constitutional  guaran- 
ties impaired. 

Munn  V.  Illinois  was  approved  in  many 
state  decisions,  but  it  was  brought  to  the 
review  of  this  court  in  Budd  v.  New  York, 
143  U.  S.  617,  36  L.  ed.  247,  4  Inters.  Com. 
Bep.  45,  12  Sup.  Ct.  Rep.  468,  and  its  doc- 
trine, after  elaborate  consideration,  re- 
affirmed, and  against  the  same  arguments 
which  are  now  urged  against  the.  Kansas 
statute.  Nowhere  have  these  arguments 
been,  or  could  be,  advanced  with  greater 
strength  and  felicity  of  expression  than  in 
the  dissenting  opinion  of  Mr.  Justice 
Brewer.  Every  consideration  was  adduced, 
based  on  the  private  character  of  the  busi- 
ness regulated,  and,  for  that  reason,  its 
•constitutional  immunity  from  regulation, 
with  all  the  power  of  argument  and  illustra- 
tion of  which  that  great  judge  was  a  mas- 
ter. The  considerations  urged  did  not  pre- 
vail. Against  them  the  court  opposed  the 
•everexisting  police  power  in  government  and 
its  necessary  exercise  for  the  public  good, 
and  declared  its  entire  accommodation  to 
the  limitations  of  the  Constitution.  The 
court  was  not  deterred  by  the  charge  (re- 
^peated  in  the  case  at  bar)  that  its  decision 
'^had  the  sweeping  and  dangerous  compre- 
-•  henslon  of  subjecting  to  *  legislative  regu- 
lation all  of  the  businesses  and  affairs  of 
life  and  the  prices  of  all  commodities. 
Whether  we  may  apprehend  such  result  by 
extending  the  principle  of  the  cases  to  fire 
insurance  we  shall  presently  consider. 

In  Brass  v.  North  Dakota,  153  U.  S.  391, 
3S  L.  ed.  757,  4  Inters.  Com.  Rep.  670,  14 


Sup.  Ct.  Rep.  867;  Munn  t.  Illinois  and 
Budd  ▼.  New  York  were  affirmed.  A  law 
of  the  state  of  North  Dakota  was  sustained 
which  made  all  buildings,  elevators,  and 
warehouses  used  for  the  handling  of  grain 
for  a  profit  public  warehouses,  and  fixed  a 
storage  rate.  The  case  is  important.  It 
extended  the  principle  of  the  other  two  caaes 
and  denuded  it  of  the  limiting  element 
which  was  supposed  to  beset  it, — ^that  to 
justify  regulation  of  a  business  the  busi- 
ness must  have  a  monopolistic  character. 
That  distinction  was  pressed  and  answered. 
It  was  argued,  the  court  said,  "that  the 
statutes  of  Illinois  and  New  York  [passed 
on  in  the  Munn  and  Budd  Cases]  are  in- 
tended to  operate  in  great  trade  centers, 
where,  on  account  of  the  business  being 
localized  in  the  hands  of  a  few  persons  in 
close  proximity  to  each  other,  great  oppor- 
tunities for  combinations  to  raise  and  con- 
trol elevating  and  storage  charges  are  af- 
forded, while  the  wide  extent  of  the  state  of 
North  Dakota  and  the  small  population  of 
its  country  towns  and  villages  are  said  to 
present  no  such  opportunities."  And  it  was 
also  urged  that  the  method  of  carrying  on 
business  in  North  Dskota  and  the  Eastern 
cities  was  different,  that  the  elevators  in 
the  latter  were  essentially  means  of  trans- 
porting grain  from  the  lakes  to  the  rail- 
roads, and  those  who  owned  them  could,  if 
uncontrolled  by  law,  extort  such  charges 
as  they  pleased,  and  stress  was  laid  upon 
the  expression  in  the  other  cases  which 
represented  the  business  as  a  practical 
monopoly.  A  contrast  was  made  between 
those  conditions  and  those  which  existed  In 
an  agricultural  state  where  land  was  cheap 
and  limitless  in  quantity.  It  was  replied 
that  this  difference  in  conditions  was  "for^ 
those  who  make,  not  for  those  who  inter-^ 
pret,  the  laws."  And  •considering  the  ex-* 
pressions  in  the  other  cases  which,  it  was 
said,  went  rather  to  the  expediency  of  the 
laws  than  to  their  validity,  yet,  it  was  fur- 
ther said,  the  expressions  had  their  value  be- 
cause the  "obvious  aim  of  the  reasoning 
that  prevailed  was  to  show  that  the  sub- 
ject-matter of  these  enactments  fell  with- 
in the  legitimate  sphere  of  legislative  power, 
and  that  so  far  as  the  laws  and  Constitu- 
tion of  the  United  States  were  concerned, 
the  legislation  in  question  deprived  no  per- 
son of  his  property  without  due  process  of 
law." 

The  cases  need  no  explanatory  or  fortify- 
ing comment.  They  demonstrate  that  a 
business,  by  circumstances  and  its  nature^ 
may  rise  from  private  to  be  of  public  con- 
cern, and  be  subject,  in  consequence,  to 
governmental  regulation.  And  they  demon- 
strate, to  apply  the  language  of  Judge  An- 
drews in  the  Budd  Case  (117  N.  Y.  27,  ft 
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LJLA.  660,  16  Am.  81  Rep.  460,  22  N.  E. 
670),  that  the  artiempts  made  to  place  the 
right  of  public  refiralation  in  the  caeea  in 
which  it  has  been  exerted,  and  of  which 
we  have  given  examples,  upon  the  ground 
of  special  privilege  conferred  by  the  public 
on  those  affected,  cannot  be  supported. 
"The  underlying  principle  is  that  business 
of  certain  kinds  hold  such  a  peculiar  rela* 
tion  to  the  public  interest  that  there  is 
>  superinduced  upon  it  the  right  of  pub* 
lie  regulation.''  Is  the  business  of  insur- 
ance within  the  principle?  It  would  be  a 
bold  thing  to  say  that  the  principle  is  fixed, 
inelastic,  in  the  precedents  of  the  past,  and 
cannot  be  applied  though  modern  economic 
conditions  may  make  necessary  or  beneficial 
its  application.  In  other  words,  to  say  that 
government  possessed  at  one  time  a  greater 
power  to  recognize  the  public  interest  in  a 
business  and  its  regulation  to  promote  the 
general  welfare  than  government  possesses 
to-day.  We  proceed,  then,  to  consider 
whether  the  business  of  insurance  is  with- 
in the  principle. 
CI  A  contract  for  fire  insurance  is  one  for 
^indemnity  against  loss,  and  is  personal. 
^  The  admission,  however,  does  not*take  us 
far  in  the  solution  of  the  question  present- 
ed. Its  personal  character  certainly  does 
not  of  itself  preclude  regulation,  for  there 
are  many  examples  of  government  regu- 
lation of  personal  contracts,  and  in  the  stat- 
utes of  every  state  in  the  Union  superin- 
tendence and  control  over  the  business  of 
insurance  are  exercised,  varying  in  details 
and  extent.  We  need  not  particularise  in 
detail.  We  need  only  say  that  there  was 
quite  early  (in  Massachusetts,  1837,  New 
York,  1853)  state  provision  for  what  is 
known  as  the  unearned  premium  fund  or 
reserve;  then  came  the  limitation  of  divi- 
dends, the  publishing  of  accounts,  valued 
policies,  standards  of  policies,  prescribing 
investment,  requiring  deposits  in  money  or 
bonds,  confining  the  business  to  corpora- 
tions, preventing  discrimination  in  rates, 
limitation  of  risks,  and  other  regulations 
equally  restrictive.  In  other  words,  tbe 
state  has  stepped  in  and  imposed  conditions 
upon  the  companies,  restraining  the  abso- 
lute liberty  which  businesses  strictly  pri- 
vate are  permitted  to  exercise. 

Those  regulations  exhibit  it  to  be  the 
conception  of  the  lawmaking  bodies  of  the 
country  without  exception  that  the  business 
of  insurance  so  far  affects  tbe  public  wel- 
fare as  to  invoke  and  require  governmental 
regulation.  A  conception  so  general  can- 
not be  without  cause.  The  universal  sense 
of  a  people  cannot  be  accidental;  its  per- 
sistence saves  it  from  the  charge  of  un- 
considered impulse,  and  its  estimate  of  in- 
surance   certainly    has    substantial    basis. 


Accidental  fires  are  inevitable  and  the  ex- 
tent of  loss  very  great.  The  effect  of  in- 
surance— indeed,  it  has  been  said  to  be  its 
fundamental  object — is  to  distribute  the 
loss  over  as  wide  an  area  as  possible.  In  - 
other  words,  the  loss  is  spread  over  the 
country,  the  disaster  to  an  individual  is 
shared  by  many,  the  disaster  to  a  commu- 
nity shared  by  other  communities;  great 
eataatrophes  are  thereby  lessened,  and,  it 
may  be,  repaired.  In  assimilation  of  insur- 
ance to  a  tax,  the  companies  have  been  said^ 
to  be* the  mere  machinery  by  which  the  in-* 
evitable  losses  by  fire  are  distributed  so  as 
to  fall  as  lightly  as  possible  on  the  public 
at  large,  the  body  of  the  insured,  not  the 
companies,  paying  the  tax.  Their  efficiency, 
therefore,  and  solvency,  are  of  great  con- 
cern. The  other  objects,  direct  and  inr 
direct,  of  insurance,  we  need  not  mention. 
Indeed,  it  may  be  enough  to  say,  without 
stating  other  effects  of  insurance,  that  a 
large  part  of  the  country's  wealth,  subject 
to  uncertainty  of  loss  through  fire,  is  pro> 
tested  by  insurance.  This  demonstrates  the 
interest  of  the  public  in  it,  and  we  need 
not  dispute  with  the  economists  that  this  is 
the  result  of  the  "substitution  of  certain 
for  uncertain  loss,"  or  the  diffusion  of  posi* 
tive  loss  over  a  large  group  of  persons,  as 
we  have  already  said  to  be  certainly  one 
of  its  effects.  We  can  see,  therefore,  how  it 
has  come  to  be  considered  a  matter  Of  pub- 
lic concern  to  regulate  it,  and,  governmen- 
tal insurance  has  its  advocates  and  even 
examples.  Contracts  of  insurance,  there- 
fore, have  greater  public  consequence  than 
contracts  between  individuals  to  do  or  not 
to  do  a  particular  thing  whose  effect  stops 
with  the  individuals.  We  may  say  in  pass- 
ing that  when  the  effect  goes  beyond  that, 
there  are  many  examples  of  regulation. 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Gt.  Rep.  383;  Griffith  v.  Con- 
necticut, 218  U.  8.  663,  64  L.  ed.  1161,  31 
Sup.  Ct.  Rep.  132;  MuUer  v.  Oregon,  208 
U.  S.  412,  62  L.  ed.  651,  28  Sup.  Ct.  Rep. 
324,  13  Ann.  Gas.  057;  Mutual  Loan  Co. 
V.  Martell,  222  U.  S.  225,  56  L.  ed.  176, 
32  Sup.  Gt.  Rep.  74,  Ann.  Cas.  1913B,  620; 
Schmidinger  v.  Chicago,  226  U.  S.  678,  67 
L.  ed.  364,  33  Sup.  Ct.  Rep.  182;  Chicago, 
B.  &  Q.  R.  Co.  V.  McGuire,  219  U.  8.  640, 
56  L.  ed.  328,  31  Sup.  Ct.  Rep.  259;  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104,  66 
L.  ed.  112,  32  L.R.A.(N.S.)  1062,  81  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912A,  487. 

Complainant  feels  the  necessity  of  ac- 
counting for  the  regulatory  state  legisla> 
tion  and  refers  it  to  the  exertion  of  the 
police  power;  but,  while  expressing  the 
power  in  the  broad  language  of  the  cases, 
seeks  to  restrict  its  application.  Counsel 
states  that  this  power  may  be  exerted  ta 


84  SUPRBM£  COURT  REPORTER. 


Oct.  TKIM, 


**paa8  laws  whose  purpose  is  the  health, 
safety,  morals,  and  the  general  welfare  of 
^  the  people."  The  admission  is  very  eom- 
^  prehcnsive.  What  makes  for  the  general 
*  welfare  is^necessarily  in  the  first  instance  a 
matter  of  legislative  judgment,  and  a  ju- 
dicial review  of  such  judgment  is  limited. 
^The  seope  of  judicial  inquiry  in  deciding 
the  question  of  power  is  not  to  be  confused 
with  the  scope  of  l^tslstive  considerations 
in  dealing  with  the  matter  of  policy. 
Whether  the  enactment  is  wise  or  unwise, 
whether  it  is  hased  on  sound  economic 
theory,  whether  it  is  the  best  means  to 
achieve  the  desired  result,  whether,  in  short, 
the  legislative  discretion  within  its  pre* 
scribed  limits  should  be  exercised  in  a 
particular  manner,  are  matters  for  the  judg- 
ment of  the  legislature,  and  the  earnest  con- 
flict of  serious  opinion  does  not  suffice  to 
bring  them  within  the  range  of  judicial 
eognizance."  Chicago,  B.  ft  Q.  R.  Co.  ▼. 
McGuire,  219  U.  S.  640,  569,  65  L.  ed.  328, 
339,  31  Sup.  Ot.  Rep.  259. 

The  restrictions  upon  the  legislative 
power  which  complainant  urges  we  have  dis- 
cussed, or  rather,  the  considerations  which 
take,  it  is  contended,  the  business  of  insur- 
ance outside  of  the  sphere  of  the  power.  To 
the  contention  that  the  business  is  private 
we  have  opposed  the  conception  of  the  pub- 
lic interest.  We  have  shown  that  the  busi- 
ness of  insurance  has  very  definite  charac- 
teristics, with  a  reach  of  influence  and 
consequence  beyond  and  different  from  that 
of  the  ordinary  businesses  of  the  commer- 
cial world,  to  pursue  which  a  greater  lib- 
erty may  be  asserted.  The  transactions  of 
the  latter  are  independent  and  individual, 
terminating  in  their  effect  with  the  in- 
stances. The  contracts  of  insurance  may 
be  said  to  be  interdependent.  They  cannot 
be  regarded  singly,  or  isolatedly,  and  the 
effect  of  their  relation  is  to  create  a  fund 
of  assurance  and  credit,  the  companies  be- 
coming the  depositories  of  the  money  of 
the  insured,  possessing  great  power  thereby, 
and  charged  with  great  responsibility.  How 
necessary  their  solvency  is,  is  manifest.  On 
the  other  hand,  to  the  insured,  insurance  is 
an  asset,  a  basis  of  credit.  It  is  practical- 
ly a  necessity  to  business  activity  and  enter- 
v^  prise.  It  is,  therefore,  essentially  different 
«  from  ordinary  *  commercial  transactions, 
and,  as  we  have  seen,  according  to  the  sense 
of  the  world  from  the  earliest  times, — cer- 
tainly the  sense  of  the  modern  world, — is  of 
the  greatest  public  concern.  It  is  therefore 
within  the  principle  we  have  announced. 

But  it  is  said  that  the  reasoning  of  the 
opinion  has  the  broad  reach  of  subjecting 
to  regulation  every  act  of  human  endeavor 
and  the  price  of  every  article  of  human  use. 
We  might,  without  much  concern,  leave  our 


discussion  to  take  care  of  itself  against 
such  misunderstanding  or  deductions.  The 
principle  we  apply  is  definite  and  old,  and 
has,  as  we  have  pointed  out,  illustrating  ex- 
amples. And  both  by  the  expression  of  the 
principle  and  the  citation  of  the  examples 
we  have  tried  to  confine  our  decision  to  the 
regulation  of  the  business  of  insurance,  it 
having  become  "clothed  with  a  public  in- 
terest," and  therefore  subject  "to  be  eon- 
trolled  by  the  public  for  the  common  good." 
If  there  may  be  controversy  as  to  the 
business  having  such  character,  there  can 
be  no  controversy  as  to  what  follows  from 
such  character  if  it  be  established.  It  is 
idle,  therefore,  to  debate  whether  the  lib- 
erty of  contract  guaranteed  by  the  Consti- 
tution of  the  United  States  is  more  inti- 
mately involved  in  price  regulation  than 
in  the  other  forms  of  regulation  as  to  the 
validity  of  which  there  is  no  dispute.  The 
order  of  their  enactment  certainly  cannot 
be  considered  an  element  in  their  legality. 
It  would  be  very  rudimentary  to  say  that 
measures  of  government  are  determined  by 
circumstances,  by  the  presence  or  imminence 
of  conditions,  and  of  the  legislative  judg- 
ment of  the  means  or  the  policy  of  re- 
moving or  preventing  them.  The  power  to 
regulate  interstate  commerce  existed  for  a 
century  before  the  interstate  commerce  act 
was  passed,  and  the  Commission  constituted 
by  it  was  not  given  authority  to  fix  rates^ 
until  some  years  afterwards.  Of  the  agencies  j 
which  those  measures  were  enacted  to^regu-* 
late  at  the  time  of  the  creation  of  the 
power,  there  was  no  prophecy  or  conception. 
Nor  was  r^ulation  Immediate  upon  their 
existence.  It  was  exerted  only  when  the 
size,  number,  and  influence  of  those  agencies 
had  so  increased  and  developed  as  to  seem 
to  make  it  imperative.  Other  illustrations 
readily  occur  which  repel  the  intimation 
that  the  inactivity  of  a  power,  however  pro- 
longed, militates  against  its  legality  when 
it  is  exercised.  United  States  ex  rel.  Atty. 
Gen.  T.  Delaware  &  H.  Co.  213  U.  S.  366, 
53  L.  ed.  836,  29  Sup.  Ct.  Rep.  527.  It  is 
oftener  the  existence  of  necessity  rather 
than  the  prescience  of  it  which  dictates 
legislation.  And  so  with  the  regulations  of 
the  business  of  insurance.  They  have  pro- 
ceeded step  by  step,  differing  in  different 
jurisdictions.  If  we  are  brought  to  a  com- 
parison of  them  in  relation  to  the  power  of 
government,  how  can  it  be  said  that  fixing 
the  price  of  insurance  is  beyond  that  power 
and  the  other  instances  of  regulation  are 
not?  How  can  it  be  said  that  the  right  to 
engage  in  the  business  is  a  natural  one 
when  it  can  be  denied  to  individuals  and 
permitted  to  corporations?  How  can  it 
be  said  to  have  the  privilege  of  a  private 
business  when  its  dividends  are  restricted. 
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ita  inTestmentB  controlled,  the  form  and 
extent  of  its  contracts  prescribed,  discrimi- 
nations in  its  rates  denied,  and  a  limi- 
tation on  its  risks  imposed?  Are  not  such 
regulations  restraints  upon  the  exercise  of 
the  personal  right*—  asserted  to  be  funda- 
mental— of  dealing  with  property  freely,  or 
engaging  in  what  contracts  one  may  choose, 
and  with  whom  and  upon  what  terms  one 
may  choose? 

We  may  venture  to  observe  that  the  price 
of  insurance  is  not  fixed  over  the  counters 
of  the  companies  by  what  Adam  Smith  calls 
the  higgling  of  the  market,  but  formed  in 
the  councils  of  the  underwriters,  promul- 
gated in  schedules  of  practically  controlling 
constancy  which  the  applicant  for  insurance 
is  powerless  to  oppose,  and  which,  therefore, 
I,  has  led  to  the  assertion  that  the  business  of 
^insurance  is  of  monopolistic  character  and 
«  that  '*it  is  illusory*to  speak  of  a  liberty  of 
contract."  It  is  in  the  alternative  presented 
of  accepting  the  rates  of  the  companies  or 
refraining  from  insurance,  business  neces- 
sity impelling  if  not  compelling  it,  that  we 
may  discover  the  inducement  of  the  Kansas 
statute;  and  the  problem  presented  is 
whether  the  legislature  could  regard  it  of 
as  much  moment  to  the  public  that  they 
who  seek  insurance  should  no  more  be 
constrained  by  arbitrary  terms  than  they 
who  seek  transportation  by  railroads, 
steam,  or  street,  or  by  coaches  whose  itiner- 
ary may  be  only  a  few  city  blocks,  or  who 
seek  the  use  of  grain  elevators,  or  to  be  se- 
cured in  a  night's  accommodation  at  a  way- 
side inn,  or  in  the  weight  of  a  5  cent  loaf 
of  bread.  We  do  not  say  this  to  belittle 
such  rights  or  to  exaggerate  the  effect  of 
insurance,  but  to  exhibit  the  principle  which 
exists  in  all  and  brings  all  under  the  same 
governmental  power. 

We  have  summarized  the  provisions  of  the 
Kansas  statute,  and  it  will  be  observed  from 
them  that  they  attempt  to  systematize  the 
control  of  insurance.  The  statute  seeks  to 
secure  rates  which  shall  be  reasonable  both 
to  the  insurer  and  the  insured,  and  as  a 
means  to  this  end  it  prescribes  equality  of 
charges,  forbids  initial  discrimination  or 
subsequently  by  the  refund  of  a  portion  of 
the  rates,  or  the  extension  to  the  insured 
of  any  privilege;  to  this  end  it  requires 
publicity  in  the  basic  schedules  and  of  all 
of  the  conditions  which  affect  the  rates  or 
the  value  of  the  insurance  to  the  insured, 
and  also  adherence  to  the  rates  as  pub- 
lished. Whether  the  requirements  are  neces- 
sary to  the  purpose,  or — ^to  confine  our- 
selves to  that  which  is  under  review— 
whether  rate  regulation  is  necessary  to  the 
purpose,  is  a  matter  for  legislative  judg- 
ment, not  judicial.  Our  function  is  only 
to  determine  the  existence  of  power. 


The  bin  attacks  the  statute  of  Kansas  as 
discriminating  against  complainant  because 
the   statute   excludes   from    its    provisionSgQ 
farmers'  mutual  insurance  companies,  or-^ 
ganized*and  doing  business  under  the  laws* 
of  the  state  and  insuring  only  farm  prop- 
erty.    The  charge  is  not  discussed  in  the 
elaborate  brief  of  counsel,  nor  does  it  seem 
to  have  been  pressed  in  the  lower  court, 
it  is,  however,  covered  by  the  assignments 
of  error. 

The  provision  of  the  statute  is,  "Thai 
nothing  in  this  act  shall  affect  farmers'  mu- 
tual insurance  companies,  organized  and  do- 
ing business  under  the  laws  of  this  state, 
and  insuring  only  farm  property."  The  die- 
ti notion  Is  therefore  between  co-operative  in- 
surance companies  insuring  a  special  kind 
of  property  and  all  other  insurance  com- 
panies. It  is  only  with  that  distinctioil 
that  we  are  now  concerned.  There  are 
special  provisions  in  the  statutes  of  Kan- 
sas for  the  organization  of  co-operative  com- 
panies, and  if  the  statute  under  review  dis- 
criminates between  them  the  German 
Aliande  Company  cannot  avail  Itself  of  the 
discrimination,  A  citation  of  cases  is  not 
necessary,  nor  for  the  general  principle  that 
a  discrimination  is  valid  if  not  arbitrary, 
and  arbitrary  in  the  legislative  sense,  that 
is,  outside  of  that  wide  discretion  which  a 
legislature  may  exercise.  A  legislative 
classiflcatioB  may  rest  on  narrow  distinc- 
tions. Legislation  is  addressed  to  evils  as 
they  may  appear,  and  even  degrees  of  evil 
may  determine  its  exercise.  Ozan  Lumber 
Co.  V.  Union  County  Nat.  Bank,  202  U.  S. 
623,  60  L.  ed.  1176,  26  Sup.  Ct.  Rep.  768. 
There  are  certainly  differences  between 
stock  companies,  such  as  complainant  is, 
and  the  mutual  companies  described  in  the 
bill,  and  a  recognition  of  the  differences  we 
cannot  say  is  outside  of  the  constitutional 
power  of  the  legislature.  Orient  Ins.  Co. 
V.  Daggs,  172  U.  S.  557,  43  L.  ed.  652,  19 
Sup.  Ct.  Rep.  281. 

Decree  af&rmed. 

Mr.  Justice  Lamar,  dissenting: 
I  dissent  from  the  decision  and  the  rea- 
soning upon  which  it  is  based.     The  case 2 
does  not  deal  with  a  statute  ^affecting  the? 
safety  or  morals  of  the  public.    It  presents 
no  question  of  monopoly  in  a  prime  neces- 
sity of  life,  but  relates  solely  to  the  power 
of  the  state  to  fix  the  price  of  a  strictly 
personal  contract.     The   court  holds  that 
fire  insurance,  though  personal,  is  affected 
with  a  public  interest,  and  therefore  that 
the  business  may  not  only  be   regulated, 
but  that  the  premium  or  price  to  be  paid 
to  the  insurer  for  entering  Into  that  per- 
sonal contract  can  be  fixed  by  law. 
The  fixing  of  the  price  for  the  use  of 
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priTaia  property  U  at  much  a  taking  as 
though  the  fee  itself  had  been  condemned 
for  a  lump  sum;  that  taking,  whether  by 
fixing  ratea  for  the  use  or  by  paying  a 
lump  sum  for  the  fee,  has  always  hereto- 
fore been  thought  to  be  permissible  only 
when  it  was  for  a  public  use.  But  the 
court  in  this  case  holds  that  there  is  no 
distinction  between  the  power  to  take  for 
public  use  and  the  power  to  regulate  the 
exercise  of  private  rights  for  the  public 
good.  That  is  the  fundamental  proposition 
on  which  the  case  must  stand,  and  the  de- 
cision must  therefore  be  considered  in  the 
light  of  that  ruling  and  of  the  results  which 
must  necessarily  flow  from  the  future  ap- 
plication of  that  principle.  For  if  the 
power  to  regulate,  in  the  interest  of  the 
public,  comprehends  what  is  intended  in  the 
power  to  take  property  for  public  use,  it 
must  inevitably  follow  that  the  price  to 
be  paid  for  any  service  or  the  use  of  any 
property  can  be  regulated  by  the  general 
assembly.  This  is  so  because  the  power  of 
regulation  is  all-pervading,  as  witness  the 
statute  of  frauds,  the  recording  acts,. weight 
and  measure  laws,  pure  food  laws,  hours  of 
service  laws,  and  innumerable  other  enact- 
ments of  that  class.  And  if  this  power  be 
as  extensive  as  is  now,  for  the  first  time, 
decided,  then  the  citizen  holds  his  property 
and  his  individual  right  of  contract  and  of 
labor  under  legislative  favor  rather  than 
^  under  constitutional  guaranty.  The  princi- 
^ple  is  applied  here  to  the  case  of  insurance; 
«  but  the  nature  of  that  business* and  the  in- 
tangible character  of  its  contracts  are  such 
as  to  indicate  the  farreaching  e£fect  of  the 
principle  announced,  and  warrants  a  state- 
ment of  some  of  the  grounds  of  dissent. 

Insurance  is  not  production;  nor  manu- 
facture; nor  transportation;  nor  merchan- 
dise. And  this  court  in  New  York  L.  Ins. 
Co.  V.  Deer  Lodge  Co.  at  the  present  term 
[231  U.  S.  495,  5«  L.  ed.  — .  34  Sup.  Ct. 
Rep.  167]  reafSrmed  its  previous  rulings  that 
"insurance  is  not  commerce,"  "not  an  in- 
strumentality of  commerce,"  "not  a  transac- 
tion of  commerce/'  "but  simply  contracts 
of  indemnity  against  loss  by  fire."  Such  a 
contract  is  personal,  and  in  the  state  whose 
statute  is  under  consideration,  insurance 
companies  are  classed  among  those  "strictly 
private."  Leavenworth  County  v.  Miller,  7 
Kan.  620,  12  Am.  Rep.  425.  The  fact  that 
insurance  is  a  strictly  private  and  a  per- 
sonal contract  of  indemnity  puts  it  on  the 
extreme  outside  limit,  and  removes  it  as 
far  as  any  business  can  be  from  those  that 
are  in  their  nature  public.  So  that  if  the 
price  of  a  private  and  personal  contract  of 
indemnity  can  be  regulated, — if  the  price  of 
a  chose  in  action  can  be  fixed, — then  the 
price  of  everything  within  the  circle  of  busi- 


neaa  timnsactions  ean  bo  regulated.     Con- 
sidering, therefore,  the  nature  of  the  sub- 
ject treated  and  the  reasoning  on  which  the 
court's  opinion  is  based,  it  is  evident  that 
the  decision  is  not  a  mere  entering  wedge, 
but  reachee  the  end  from  the  beginning,  and 
announces  a  principle  which  points  inevit- 
ably to  the  conclusion  that  the  price  of 
every  article  sold  and  the  price  of  every 
service  offered  can  be  regulated  by  statute. 
And  such  laws  are  not  without  English 
precedent.    For  while  no  statute  ever  before 
attempted  to  fix  the  price  of  a  contract  of 
indemnity,!  yet  under  a  Parliament  thai^ 
sat  as  a  perpetual  constitutional  convention,^ 
with  power* to  pass  bills  of  attainder  to* 
take  property  for  private  purposes,  and  to 
take  it  without  due  process  of  law,  many 
statutes  approaching  that  now  under  re- 
view were  adopted  and  enforced.    Acts  were 
passed  by  Parliament  fixing  the  price  of 
many  commodities  that  were  convenient  or 
useful.    These  laws  did  not  stop  at  fixing 
the  price  of  property,  but,  like  the  present 
act,   they   fixed   the   price  of   private   con- 
tracts, and  by  statute  prescribed  the  rate 
of  wages,  and  made  it  unlawful  for  the  em- 
ployee to  receive  or  for  the  employer  to  give 
more  than  the  wage  fixed  by  law.     It  is 
needless  to  say  that  these  laws  were  felt  to 
be  an  infringement  upon  the  rights  of  men; 
that  they  were  bitterly  resisted  by  buyer 
and  seller,  by  employer  and  employee,  and 
were  a  source  of  perpetual  irritation  often 
leading  to  violence.    But  the  fact  that  the 
English  Parliament  had  the  arbitrary  power 
to  pass  such  statutes  made  them  valid  in 
law,  though  they  were  in  violation  of  the 
inherent  rights  of  individual.    In  time,  the 
great  injustice  in  this  was  so  far  recognized 
that  these  laws,  fixing  the  price  of  strictly 
private   contracts,   seem  to  have   been  re- 
pealed, and  Lord   Ellenborough,  while  en- 
forcing,   as    proper,    a    rate    for    public 
wharves,    was    able    to    say,    in    Allnutt 
V.    Inglis,    12    East,    635,    "that   the    gen- 
eral principle  is  favored  that  every  man 
may    fix    whatever    price    he    pleases    for 
his  own   property  or   for  the  use   of   it.** 
But  what  was   a  favor   in   England,   that 
might    at    any    time    be    withdrawn,    was 
in  this  country  made  a  constitutional  right 
that  could  not  be  withdrawn.    For  although 
the  practice  of  fixing  prices  may  have  pre- 
vailed in  some  of  the  colonies  "up  to  the 
time  of  independence,"  yet,  as  Judge  Cooley 
says,  since  independence  "it  has  been  com- 
monly supposed  that  a  general  power  in  the 
state  to   regulate   prices  was   inconsistent 

tThe  statute  fixins  the  premium  rates  on 
surety  bonds  was  held  to  be  void  in  Ameri- 
can Surety  Co.  v.  Shallenberger,  183  Fed« 
636. 
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with  canBtitutiODbl  lihectj/'   Cooley,  Goiwt. 

Lim.  7th  ed.  807 ;  Stickne/,  State  Control 

of  Trade,  p.  3,  and-,  the  abitraci  of  £ng- 

ei  liah  price-fixing  statutes,  pp,  9  et  aeq.    That 

^eommon  supposition  is  rightly  founded  on 

*  the  fact*  that  the  Constitution  recognizes 
the  liberty  to  contract  and  right  of  prirate 
property.  They  include  not  only  the  right 
to  make  contracts  with  which  to  acquire 
property,  but  the  right  to  fix  the  price 
of  its  use  while  it  is  held,  and  the  further 
right  to  fix  the  price  if  it  is  to  be  sold. 
To  depriTe  any  person  of  either  is  to  take 
property,  since  there  can  be  no  liberty  of 
contract  and  true  prirate  ownerehip  if  the 
price  of  its  use  or  its  sale  is  fixed  by  law. 
That  right  is  an  attribute  of  ownership. 
State  Freight  Tax  Case,  16  Wall.  278,  top, 
21  L.  ed.  162. 

But  it  may  be  said  that,  though  insur- 
ance is  a  contract  of  indemnity,  and  per- 
•  tonal,  its  personal  character  his  not  been 
thought  to  preclude  the  many  regulatory 
measures  adopted  and  sustained  during  the 
past  hundred  years. 

This  is  most  freely  conceded.  But  it 
Is  equally  true  that  the  failure  for  more 
than  one  hundred  years  to  attempt  to  fix 
the  rates  of  insurance  is  indubitable  evi- 
dence of  the  general  public  and  legielative 
oottception  that  the  business  of  insurance 
did  not  belong  to  the  class  whose  rates 
could  be  fixed.  That  settled  usage  is  not 
an  accident.  For  rate-making  is  no  new 
thing,  and  neither  la  insurance.  Its  use 
in  protecting  the  owner  of  property  against 
loss;  its  value  as  collateral  in  securing 
loans;  its  method  of  averages  and  distribut- 
ing the  risk  between  many  persons  widely 
separated,  and  all  contributing  small  pre- 
miums in  return  for  the  promise  of  a  large  in- 
demnity, has  been  known  for  centuries.  All 
these  considerations  were  recently  pressed 
upon  the  court  in  an  effort  to  secure  a  rul- 
ing that  insurance  was  commerce.  In  re- 
fusing to  accede  to  the  sufficiency  of  the 
argument,  the  court,  in  the  Deer  Lodge 
Case,  pointed  out  that  the  size  of  the  busi- 
ness of  insurance  did  not  change  the  in- 
herent nature  of  the  business  itself,  say- 
ing that  "the  number  of  transactions  do 
not  give  the  business  any  other  character 
than  magnitude." 
eg  The  character  of  insurance,  therefore,  as 
$a  private  and  personal  contract  of  indem- 

*  nity,  has,  not  been  changed  b^r^its  magnitude 
or  by  the  fact  that  more  policies  and  for 
greater  amounts  are  now  written  than  in 
the  centuries  during  which  no  effort  has 
ever  before  been  made  to  fix  their  ratea.  It 
is,  however,  undoubtedly  true  that  during 
all  of  that  period  regulatory  Btaiutes  were, 
from  time  to  time,  adopted  to  protect  tlie 
public    against    conditions    and    practices 


which  were  subject  to  regulation.  The  pub- 
lie  had  no  means  of  knowing  whether  these 
corporations  were  solvent  or  not»  and  stat- 
utes were  passed  to  require  a  publication 
of  the  financial  condition.  The  policies  were 
long  and  complicated,  with  exceptions  and 
qualifications  and  provisos.  They  were 
often  unread  by  the  policy  holder  and  some- 
times not  understood  when  read.  Statutes 
were  accordingly  passed  providing  for  a 
standard  form  of  policy  in  order  to  protect 
the  assured  against  his  inexperience,  to  pre- 
vent hard  bargains,  and  to  avoid  vexatious 
litigation;  and  as  similar  evils  appear  they 
may  be  dealt  with  by  r^^latory  or  prohibit- 
ory legislation  just  as  statutes  were  passed, 
and  ean  still  bo  passed  to  punish  combina- 
tions, pooling  arrangements^  and  all  those 
practices  which  amount  to  unfair  compe- 
tition. 

But  these  and  those  referred  to  in  Mo* 
Carter  v.  Firemen's  Ins.  Co.  74  K.  J.  Eq. 
372,  29  LJtJL(N.S.)  1194,  135  Am.  St. 
Rep.  708,  73  Atl.  80,  414, 18  Ann.  Cas.  1048, 
furnish  instances  of  the  exercise  of  this 
power  to  regulate  which  can  be  exerted 
against  any  person,  trade,  or  business,  no 
matter- great  •or  small.  This  power  to  regu- 
late is  so  much  oftener  exerted  against  the 
large  business,  because  the  evils  are  then 
more  apparent,  that  the  size  of  the  business 
and  the  number  of  persons  interested  is 
sometimes  referred  to  as  indicating  that 
the  business  is  affected  with  a  public  in- 
terest. But  there  is  no  such  limitation. 
For  the  power  to  regulate  is  the  essential 
power  ol  government  which  can  be  exerted 
against  the  whole  body  of  the  public  or  the 
smallest  business.  And  if,  as  seems  to  be^ 
implied,  the  fact  that  a  business  may  be$ 
^regulated  is  to  be  the  test  of  the  power  to* 
fix  rates,  it  would  follow,  since  all  can  be 
regulated,  the  price  charged  by  all  can  be 
regulated.  Or /if  great  size  is  the  test,  if  the 
number  of  customers  is  the  test,  if  the  scope 
of  the  business  throughout  the  nation  Is 
the  test,  if  the  contributions  of  the  many 
to  the  value  of  the  business  is  the  test,— 
or  if  it  takes  a  combination  of  all  to  meet 
the  condition, — ^then  every  business  with 
great  capital  and  many  customers  distrib- 
uted throughout  the  country,  andr  making  a 
large  business  possible,  must  be  treated  as 
affected  with  a  public  interest,  and  the  price 
of  the  goods  on  its  shelves  can  be  fixed  by 
law.  Then  could  the  price  of  newspapers, 
magazines,  and  the  like  be  fixed,  because 
certainly  nothing  is  more  affected  with  a 
public  interest,  nothing  is  so  dependent  on 
the  public,  nothing  reaches  so  many  per- 
sons, and  so  profoundly  affects  public 
thought  and  public  business.  Such  a  busi* 
ness  is,  indeed,  affected  with  a  public  in- 
terest,— ^justifying  regulation    (Lewis  Pi^bi. 
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Co.  ▼.  Morguif  229  U.  8.  288>  67  L.  ed. 
1100,  83  Sup.  Ct.  Rep.  867),  but  not  the 
fixing  of  the  price  of  the  paper  or  periodi- 
cal or  the  rates  of  advertising.  For  great 
and  pervasive  as  is  the  power  to  regulate,  it 
cannot  override  the  constitutional  princi- 
ple that  private  property  cannot  be  taken 
for  private  purposes.  Missouri  P.  R.  Co.  t. 
Nebraska,  164  U.  S.  403,  41  L.  ed.  489,  17 
Sup.  Ct.  Rep.  130.  That  limitation  on  the 
power  of  government  over  the  individual 
and  his  property  cannot  be  avoided  by  call- 
ing an  unlawful  taking  a  reasonable  regu- 
lation. Indeed,  the  protection  of  property 
is  an  incident  of  the  more  fundamental  and 
important  right  of  liberty  guaranteed  by 
the  Constitution,  and  which  entitled  the 
citisen  freely  to  engage  in  any  honest  call- 
ing, and  to  make  contracts  as  buyer  or  sell- 
er, as  employer  or  employee,  in  order  to 
support  himself  and  family. 

It  said,  however,  that  the  validity  of  rates 
statutes  has  often  been  recognized,  notably 
in  the  Munn  Case  <94  U.  6.  126,  24  L.  ed. 
84),  where  a  statute  was  sustained  which 
regulated  the  price  to  be  charged  for  stor- 
ing grain  in  elevators. 

The  Munn  Case  is  a  landmark  in  the  law. 
?It  is  accepted^  as  an  authoritative  and  ac- 
curate statement  of  the  principle  on  which 
the  right  to  fix  rates  is  based.  But  the 
statute  there  under  review  did  not  under- 
take to  fix  the  price  of  a  personal  contract, 
but  to  fix  the  price  for  the  use  of  prop- 
erty, once  private,  but  then  public.  The 
reasoning  of  the  court  clearly  shows  that 
in  order  to  regulate  rates,  two  things  must 
concur — (1)  the  business  must  be  aff'ected 
with  a  public  interest;  and  (2)  tiie  prop- 
erty employed  in  such  business  must  be  de- 
voted to  a  public  use.  The  basic  principle 
of  the  decision  was  the  oft-quoted  saying  of 
Lord  Hale  that  "when  private  property  is 
'affected  with  a  public  interest;  it  ceases  to 
be  juris  privaH  only.' "  The  deciaon  in  the 
Munn  Case  was  but  an  application  of  that 
terse  statement,  and  was  applied  in  a  case 
where  the  elevators  had  been  devoted  to  a 
public  use.  This  will  distinctly  appear 
from  the  statement  by  the  court  of  the 
question  involved  and  decided.  For  after 
reviewing  and  applying  Lord  Hale's  pitliy 
saying,  and  reviewing  the  other  authorities, 
the  court  said   (italics  ours) : 

"Enough  has  already  been  said  to  show 
that  when  private  property  is  devoted  to  a 
puhUo  uss  it  is  subject  to  public  regula- 
tion. It  remains  only  to  ascertain  whether 
the  UKtrefKHues  of  these  plaintiffs  in  error 
and  the  business  which  is  carried  on  there 
come  within  the  operation  of  this  principle." 

Not  only  does  the  Munn  Case  show  that 
the  right  to  fix  prices  depends  on  the  con- 
currence of  public  interest  and  the  employ- 


ment of  property  devoted  to  a  publie  use, 
but,  with  the  exception  of  the  Louisiana 
Bread  Case^  Ouillotte  v.  New  Orleans,  12 
La.  Ann.  432,  it  is  believed  that  every 
American  rate  statute  since  the  requirement 
that  property  should  not  be  taken  without 
due  process  of  law  related  to  a  business 
which  was  public  in  its  character  and  em- 
ployed visible  and  tangible  property  which 
bad  been  devoted  to  a  public  use. 

The  list  of  rate-regulated  occupations  is^ 
not  too  long  to  be  here  given.  It  includes^ 
canals,  waterways,  and*booms;  bridges  and* 
ferries;  wharves,  docks,  elevators,  and 
stockyards;  telegraph,  telephone,  electric, 
gas,  and  oil  lines;  turnpikes,  railroads,  and 
the  various  forms  of  common  carriers,  in- 
cluding express  and  cabs.  To  this  should 
be  added  the  case  of  the  innkeeper  (as  to 
which  no  American  case  has  been  found 
where  the  constitutional  question  as  to  the 
right  to  fix  his  rates  has  been  considered), 
the  confessedly  close  case  of  the  irrigation 
ditches  for  distributing  water  (193  U.  8. 
379 ) ,  and  the  toll  mill  acts.  This,  of  course, 
does  not  include  the  case  of  condemnation 
for  governmental  purposes  or  for  roads  and 
ways  where  no  question  of  rates  is  involved. 
There  may  be  other  instances  not  found,  but 
it  is  believed  that  the  foregoing  numeration 
exhausts  the  list  of  what  has  heretofore 
been  treated  as  a  public  business  justifying 
the  exercise  of  the  price-fixing  power  against 
persons  or  corporations. 

It  is  to  be  noted  that  in  each  instance  the 
power  to  regulate  ratea  is  exercised  against 
a  business  which  in  every  case  used  tangible 
property  devoted  to  a  public  use.  Some  of 
them  had  a  monopoly  (Spring  Vall^ 
Waterworks  v.  Schottler,  110  U.  S.  354,  28 
L.  ed.  176,  4  Sup.  Ct.  Rep.  48).  Some  of 
them  had  franchises.  Most  of  them  used 
public  ways  or  employed  property  -  which 
they  had  acquired  by  virtue  of  the  power  of 
eminent  domain.  They  were  therefore  sub- 
ject to  the  correlative  obligation  to  have 
the  use,  of  what  had  been  thus  taken  by 
law,  fixed  by  law.  And  as  further  pointing 
out  the  characteristics  of  the  public  use 
justifying  the  fixing  of  prices,  it  will  be 
noted  that,  with  the  exception  of  toll  mills 
(which,  however,  to  employ  property  de- 
voted to  a  public  use),  they  all  have  direct 
relation  to  the  business  or  facilities  of 
transportation  or  distribution, — ^to  trans- 
portation by  carriers  of  passengers,  goods, 
or  intelligence  by  vehicle  or  wire;  to  dis- 
tribution of  water,  gas,  or  electricity 
through  ditch,  pipe,  or  wire;  to  wharfage, 
storage,  or  accommodation  of  property  be- 
fore the  journey  begins,  when  it  ends,  or 
along  the  way. 

•  When  thus  enumerated,  they  appear  to  be* 
grouped  around  the  common  carrier  as  the 
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typieal  public  business,  and  all  employing 
in  some  -vnj  property  devoted  to  a  public 
use. 

It  will  be  seen,  too,  that  the  size  of  the 
business  is  unimportant,  for  the  fares  of  a 
eabman,  employing  a  broken-down  horse  and 
a  dilapidated  ▼ehicle,  can  be  fixed  by  law 
as  well  as  the  rates  of  a  railroad  with  mil- 
lions of  capital  and  thousands  of  cars  trans- 
porting persons  and  property  across  the 
continent. 

The  fact  that  rate  statutes,  enacted  and 
sustained  since  the  adoption  of  constitu- 
tional government  in  this  country,  all  bad 
some  reference  to  transportation  or  distri- 
bution, is  a  practical  illustration  of  the  ac- 
cepted meaning  of  "public  use"  when  that 
phrase  was  first  employed  in  American  Con- 
stitutions, and  when  tumpilces  and  carriers, 
wharfingers  and  ferrymen,  had  rates,  tolls, 
and  fares  fixed  by  law.  No  change  was 
made  in  the  meaning  of  the  words  or  in  the 
principle  involved  when  it  opened  to  take 
in  new  forms  and  facilities  of  transporta- 
tion, whether  by  vehicle,  pipe,  or  wire,  and 
new  forms  of  storage,  whether  on  the  wharf 
or  in  the  grain  elevator. 

But  it  is  said  that  business  is  the  funda- 
mental thing,  with  the  property  but  an 
instrument,  and  that  there  is  no  basis  for 
the  distinction  between  a  public  interest 
and  a  public  use.  But  there  is  a  distinc- 
tion between  a  public  interest — justifying 
regulation — and  a  public  use — ^justifying 
price  fixing.  "Public  interest  and  public 
use  are  not  synonymous."  Re  Niagara  Falls 
A  W.  R.  Co.  108  N.  Y.  385,  15  N.  E.  429. 
And  since  the  case  here  involves  the  valid- 
itv  of  a  Kansas  statute,  it  is  well  to  note 
that  the  supreme  court  of  that  state  in 
Howard  Mills  Co.  v.  Schwartz  Lumber  A 
Coal  Co.  77  Kan.  599,  18  L.RJ^.(N.S.)  356, 
95  Pac.  559,  recognizes  that  there  is  a  dif- 
ference, and  adjudges  accordingly.  It 
there  cited  numerous  decisions  from  other 
states,  and  in  defining  a  public  use  made  the 
following  quotation  from  the  opinion  of  the 
eS supreme  court  of  Maine: 

"'Property  is  devoted  to  a  public  use 
when,  and  only  when,  .  .  •  sll  the  pub- 
lic has  a  right  to  demand  and  share  in'  [it] 
.  .  .  In  a  broad  sense  it  is  the  right  in 
the  public  to  an  actual  use,  and  not  to  an 
incidental  benefit." 

The  effect  of  the  difference  between  pub- 
lic use  and  public  interest  appears  from  the 
application;  for  the  supreme  court  of  Kan- 
sas, on  the  authority  of  this  and  numerous 
other  cases,  held  that  a  steam  fiour  mill 
was  not  such  a  public  use  as  would  author- 
•ize  its  ownpFfl  to  exercise  the  power  of  emi- 
nent domain,  though  it  was  a  useful  and  im- 
portant business  instrumentality  which  con- 
tributed to  the  growth  and  development  of 
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the  locality  where  the  [miUs]  are  situated. 
This  may  also  be  said,  however,  of  every 
l^itimate  business.  To  a  limited  extent 
every  honest  industry  adds  to  the  general 
sum  of  prosperity  and  promotes  the  pub- 
lic welfare. 

Nothing  more  can  be  said  of  insurance— 
nor  can  the  power  to  take  the  private  prop- 
erty of  insurers  by  fixing  rates  be  enlarged 
by  a  legislative  declaration  that  the  busi- 
ness is  affected  with  a  broad  and  definite 
public  interesL  For  since  the  contract  of 
insurance  is  private  and  personal,  it  is  al- 
most a  contradiction  in  terms  to  say  that 
the  private  contract  is  public,  or  that  a 
business  which  consists  in  making  such  pri- 
vate contracts  is  public  in  the  constitu- 
tional sense.  The  fundamental  idea  of  a 
public  business,  as  well  declared  by  the  su- 
preme court  of  Kansas  (77  Kan.  608),  is 
that  "all  of  the  public  have  a  right  to  de- 
mand and  share  in  it."  That  means  that 
each  member  of  the  public,  on  demand  and 
upon  equal  terms,  without  written  contract, 
without  haggling  as  to  terms,  may  demand 
the  public  service,  and  secure  the  use  of  the 
facility  devoted  to  public  use.  If  the  com- 
pany can  make  distinctions  and  serve  one 
and  refuse  to  serve  another,  the  business  eat 
vi  termini  is  not  public  The  common  car-^ 
rier  has  no  right  to  refuse  to  haul  &  pas-^ 
senger  even  if  he  has  been*  convicted  of* 
arson.  But  if  an  insurance  company  is  in- 
deed public,  it  is  bound  to  insure  the  prop- 
erty of  the  man  who  is  suspected  of  having 
set  fire  to  his  own  house,  or  whose  state- 
ments of  value  it  is  unwilling  to  take.  This 
is  manifestly  inconsistent  with  the  contract 
of  insurance,  which  requires  the  utmost 
good  faith,  not  only  in  making  truthful 
answers  to  questions  asked,  but  in  not  con- 
cealing anything  material  to  the  risk.  If 
the  company  has  the  discretion  to  insure  or 
the  right  to  refuse  to  insure,  then,  by  the 
very  definition  of  the  terms,  it  is  not  a  pub- 
lic business.  If,  on  the  other  hand,  the 
company  is  obliged  to  insure  bad  risks  or 
the  property  of  men  of  bad  character,  of 
doubtful  veracity,  or  known  to  be  careless 
in  their  handling  of  property,  the  law  would 
be  an  arbitrary  exertion  of  power  in  com- 
pelling men  to  enter  into  contract  with  per- 
sons with  whom  they  did  not  choose  to  deal 
where  confidence  is  the  very  foundation  of 
a  contract  of  indemnity.  Indeed,  it  seems 
to  be  conceded  that  a  person  owning  prop- 
erty is  not  entitled  to  demand  insurance 
as  a  matter  of  right.  If  not,  the  business 
is  not  public,  and  not  within  the  provision 
of  the  Constitution  which  onlv  authorizes 
the  taking  of  property  for  public  purposes 
— ^whether  the  taking  be  of  the  fee,  for  a 
lump  siun  assessed  in  condemnation  pro- 
ceedings, or  whether  the  use  be  taken  by 
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rate  Kgnlati<ni»  wMcli  Is  but  uiotker  meth- 
od of  ezercUing  the  same  power. 

The  suggestion  that  the  public  interest  Is 
found  in  the  characteristics  of  the  business 


in  its  application,  will  destroy  tlM  right  ef  j 
^prirate  property,  and  break  down  the  bar-* 
riers   which   the   Constitution  has  thrown 
around  the  citizen  to  protect  him  in  his 


of  insurance  justifies  a  brief  examination  of  I  right  of  property, — ^whieh  includes  his  right 


those  characteristics  and  a  statement  of  the 
results  that  logically  must  follow  from  such 
a  test.  For  if  the  power  is  to  develop  out 
of  the  characteristics,  it  must  necessarily 
follow  that  other  occupations,  having  simi- 
lar characteristics,  must  be  subject  to  the 
same  rate  regulating  power. 
The  elements  which  are  said  to  show  that 
Q  insurance  is  affected  with  a  public  interest 
^do  not  arise  out  of  the  size  of  any  one  com- 
•  pany,  but  out  of  the  volume  of  the*aggre- 
gate  business  of  all  the  companies  doing 
business  within  the  state  and  beyond  its 
borders.  If  that  test  be  applied,  and  if  the 
sum  of  the  units  is  to  determine  whether 
or  not  a  business  is  affected  with  a  public 
interest  (which  is  said  to  be  the  equivalent 
of  a  public  use),  then  if  the  principle  of 
the  decision  be  applied  to  the  business  of 
farming,  all  can  see  to  what  end  it  leads. 
In  view  of  the  amount  of  property  employed 
and  the  aggregate  number  of  persons  en- 
gaged in  agriculture,  and  the  public's  ab- 
solute dependence  upon  that  pursuit,  it 
would  follow  that,  farming  being  affected 
with  a  broad  and  definite  pubUc  interest, 
the  price  of  wheat  and  corn;  cotton  and 
wools;  beef,  pork,  mutton,  and  poultry; 
Iruit  and  vegetables,— could  be  Axed.  Or 
if  we  take  the  sggregate  of  those  who  la- 
bor, and  consider  the  public's  absolute  de- 
pendence upon  labor,  it  would  inevitably 
follow  that  it,  too,  was  affected  with  a 
broad  and  definite  public  interest,  and  that 
wages  in  the  United  States  of  America  in 
this  20th  century  could  be  fixed  by  law, 
just  as  in  England  between  the  14th  and 
18th  centuries.  And  inasmuch  as  the  prices 
of  agricultural  products  are  dependent  on 
the  price  of  land  and  labor,  and  as  the 
price  of  labor  is  closely  related  to  the  cost 
of  rent  and  food  and  clothes  and  the  com- 
forts of  life,  there  would  be  the  power  to 
take  the  further  step  and  regulate  the  cost 
of  everything  which  enters  into  the  cost 
of  living.  Of  course,  it  goes  without  say- 
ing that  if  the  rates  for  fire  insurance  can 
•be  fixed,  then  the  rates  for  life  and  marine 
insurance  can  be  fixed.  By  a  parity  of  rea- 
soning, the  rates  of  accident,  guaranty,  and 
fidelity  insurance  could  also  be  regulated. 
"There  seems  no  escape  from  the  conclusion 
that  the  asserted  power  to  fix  the  price  to 
he  paid  by  one  private  person  to  another 
private  person  or  private  corporation  for 
a  private  contract  of  indemnity,  or  for  his 
product,  or  his  labor,  or  for  his  private  con 


of  contract  to  make  property,~-*his  right 
to  fix  the  price  at  which  his  property  shall 
be  used  by  another.  By  virtue  of  the  liber- 
ty which  is  guaranteed  by  the  Constitution, 
he  also  has  the  right  to  name  the  wage  for 
his  labor  and  to  fix  the  terms  of  contracts 
of  indemnity,— whether  they  be  contracts  of 
indorsement  or  suretyship,  or  contracts  of 
indemnity  against  loss  by  fire,  flood,  or  ae- 
cident. 

In  view  of  what  Judge  Cooley  calls  the 
general  supposition  that  "the  right  to  fix 
prices  was  inconsistent  with  constitutional 
liberty,"  it  is  not  surprising  that  little  is 
to  be  found  in  the  books  relating  to  a  stat^ 
ute  like  this.  It  is,  however,  somewhat 
curious  that  among  the  few  expressions  to 
be  found  on  the  subject  is  the  intimation 
by  Lord  Ellenborough  in  Alhiutt  v.  Inglia, 
12  East,  596,  that  insurance  rates  were  not 
on  the  same  basis  as  a  public  business  us- 
ing property  devoted  to  a  public  use.  For 
in  answering  the  argument  that  if  the  rates 
of  a  public  wharf  could  be  fixed,  insurance 
rates  could  also  be  fixed,  he  clearly  inti* 
mates  that  this  could  not  be  done,  since 
the  whari  was  a  monopoly,  and  "the  busi« 
ness  of  insurance  and  of  counting-houses 
may  be  carried  on  elsewhere." 

In  the  following  cases  the  statutes  fix- 
ing prices  have  been  held  to  be  void:  Bx 
parte  Dickey,  144  CaL  234,  66  L.RJl.  928, 
103  Am.  St.  Rep.  82,  77  Pac.  024,  1  Ann. 
Cas.  428,  fixing  the  price  to  be  charged 
by  an  employment  bureau ;  Ex  parte  Qnarg, 
149  Cal.  79,  5  L.RJl.(N.S.)  183,  117  Am. 
St.  Rep.  115,  84  Pac.  766,  9  Ann.  Cas.  747; 
People  V.  Steele,  231  111.  340,  14  JjJRJL 
(NJS.)  361,  121  Am.  St.  Rep.  321,  83  N. 
E.  236,  prohibiting  the  sale  of  theater  tick- 
ets at  a  price  higher  than  that  charged  by 
the  theater;  State  v.  Fire  Creek  Coal  ft 
Coke  Co.  33  W.  Va.  188,  6  L.RJL  369,  26 
Am.  St.  Rep.  891,  10  6.  E.  288,  limiting 
the  profits  on  sales  to  employees.  See  also 
State  V.  McCool,  83  Kan.  430,  hot.,  Ill  Pac. 
477,  where,  in  sustaining  a  statute  regulat- 
ing the  weight  of  bread,  the  court  called 
attention  to  the  fact  that  the  statute  did 
not  attempt  to  fix  the  price.  To  these  could  ^ 
be  added  a  multitude  of  decisions  showing  eo 
that  the  power*to  regulate  is  limited  by  the* 
constitutional  prohibition  against  the  tak- 
ing of  private  property.  Guillotte  v.  New 
Orleans,  12  La.  Ann.  432,  is  the  only  Amer- 
ican case  found  which  sustains  the  right 
to  fix  prices  for  other  than  a  commodity 


tracts  of  any  sort,  will  become  the  center    or   service    furnished   by   a   public   utility 
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Ib  thftt  case  the  court  said  that  the  city 
could  fix  the  price  of  bread,  and  that  if  the 
baker  did  oot  desire  to  do  business  within 
the  limits  of  such  city,  he  could  go  else- 
where. That  reasoning  would  support  any 
statute,  for  every  citizen  at  least  has  the 
right  to  go  out  of  business.  But  it  has 
been  repeatedly  held  by  this  court  that  such 
an  answer  cannot  sustain  an  invalid  statute, 
the  Constitution  being  intended  to  secure 
the  citizen  against  being  driven  out  of  busi- 
ness by  an  unconstitutional  statute  or  reg- 
ulation. 

There  is,  in  the  opinion,  an  allusion  to 
usury  laws  as  instances  of  fixing  rates  for 
other  than  public  service  corporations.  We 
do  not  understand  that  the  opinion  is  found- 
ed on  that  propositioDi  for  even  the  usury 
laws  do  not  fix  a  flat  rate,  but  only  a  maxi- 
mum rate,  and  do  not  require  lenders  to 
make  loans  to  all  borrowera,  similarly  sit- 
uated, at  the  same  rate  of  interest.  More- 
over, interest  laws  were  in  their  inception 
not  a  restriction  upon  the  right  of  contract, 
but  an  enlargementi  permitting  what  there- 
tofore had  been  regarded  both  as  an  ecclesi- 
astical and  civil  offense.  This  fact  may 
have  been  coupled  with  the  idea  that  as  the 
sovereign  had  the  prerogative  to  coin  money 
and  make  legal  tender  for  all  claims,  he 
could  fix  the  price  that  should  be  charged 
for  the  use  of  that  mon^. 

At  any  rate,  interest  laws  had  been  long 
recognized  before  the  Constitution,  and  have 
been  prevalent  ever  since.  They  therefore 
fall  within  the  rule  that  contemporary  prac- 
tice, if  subsequently  continued  and  uni- 
sversally  acquiesced  in,  amounts  to  an  inter- 
§  pretation  of  the  Constitution.  But  the  same 
*  character  of  long-continued*acquiescence  and 
settled  usage  that  sustains  a  usury  law  al- 
so sustains  the  right  of  the  contracting 
parties  to  agree  upon  the  charge  for  in- 
surance. For  centuries  before  the  Consti- 
tution, and  continuously  ever  since,  they 
have  themselves  fixed  this  charge,  and  this 
makes  most  strongly  in  favor  of  tjieir  right 
to  continue  to  agree  upon  the  price  of  a 
private  contract  of  indemnity  against  loss 
by  fire. 

The  act  now  under  review  not  only  takes 
property  without  due  process  of  law,  but 
it  unequally  and  arbitrarily  selects  those 
from  which  such  property  shall  be  taken 
by  price  fixing.  Although  including  all  oth- 
er fire  insurance  companies,  it  excepts  cer- 
tain mutual  insurance  companies.  Persons 
engaged  in  doing  an  insurance  business  are 
not  within  its  terms.  In  Kansas,  the  right 
to  do  a  fire  insurance  business  is  not  limit- 
ed to  corporations,  but  may  be  conducted 
l^  persona,  individuals,  partners,  companies, 
and  associations,  whether  incorporated  or 
not     Gen.  SUt.    (Kan.)     (1909)    9§   4086, 


4091,  4122.  And  if  it  could  be  true  that 
the  legislature  could  fix  the  price  of  insur- 
ance, it  would  seem  to  be  doubly  necessary 
that  all  doing  an  insurance  business  should 
be  treated  alike.  There  is  no  difference  in 
principle  and  none  by  statute  in  the  char- 
acter of  the  contract,  whether  it  is  made 
by  one  man,  or  the  Lloyds,  or  a  corporation. 
There  is  no  difference  in  the  character  of 
the  contract  made  by  a  stock  company  and 
a  mutual  company.  In  each  instance  the 
contract  is  one  of  indemnity  against  loss 
for  a  fixed  premium.  If  the  policy  holder 
is  a  stockholder  in  an  ordinary  corporation, 
he  may  get  back  some  of  his  premium  by 
way  of  dividends;  if  he  is  a  member  of  a 
mutual  company,  he  pays  his  premium  and 
gets  back  his  share  of  the  earnings.  But 
to  say  that  the  state  may  fix  the  price  to  be 
charged  for  insurance  by  a  stock  company, 
and  that  it  will  not  fix  the  price  to  be 
charged  by  mutual  companies  or  by  the^ 
Lloyds,  who  do  an  enormous  business  of§ 
exactly  the  same  nature,  on  exactly*  the* 
same  sort  of  property,  and  on  exactly  the 
same  terms,  is  to  make  a  discrimination 
which  amounts  to  a  denial  of  the  equal, 
protection  of  the  law. 

The  Chief  Justicb  and  Mr.  Justice  Van. 
Devanter  concur  in  this  dissent. 
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STATE  OF  LOUISIANA. 

Courts  (I  303*)— Ebbob  to  State  Coubt— 
Final  judgment. 

1.  A  judgment  of  a  state  court  ordering 
the  delivery  to  the  state  by  a  canal  com- 
pany of  the  water  way  in  its  entirety,  and 
all  appurtenant  property  and  improvements, 
including  the  roadways  upon  the  sides, 
which  comprise  practically  all  the  property 
sued  for,  such  judgment  involving  and  dis- 
posing of  the  Federal  right  asserted  by  the^ 
canal  company,  possesses  the  requisite  final- 
ity to  sustain  a  writ  of  error  from  the^ 
Federal  Supreme  Court,  although  there  is 
reserved  for  further  adjudication  a  small 

Siece  of  ground  as  to  which  there  was  a. 
ispute  as  to  whether  it  was  appurtenant 
to  the  canal,  and  although  an  accounting  of 
certain  receipts  and  disbursements  is  or- 
dered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  9  IMS:   Dse.  Dig.  S  393.*] 

Coubts  (I  894*)— Ebrob  to  State  Coubt— 
Fedebal  Question  -*  Impaibino  Con- 
tbact  Obligations. 

2.  A  decision  of  the  highest  state  court, 
that  La.  Acts  1858,  No.  74,  on  which  a 
canal  company  bases  its  contract  right  to. 
compensation  upon  the  reverting  of  its 
property  to  the  state,  gives  the  company 
no  such  right,  is  reviewable  in  the  Federal 
Supreme  Court  as  presenting  the  question^ 


*FOr  etbOT  casos  see  same  topic  A  S  numbbb  Ui  Deo.  A  Am.  Diss.  1307  to  date,  ft  Rep'r  Indexes 
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of  the  impairment  of  contract  obligations, 
although  the  state  court  does  not  refer  to 
any  tiuL>su4ueut  U*gislation»  where,  by  La. 
Acts  190G,  Kg.  161,  a  board  of  control  of 
the  canal  was  created  which,  through  the 
affirmative  and  repealing  provisions  of  such 
statute,  was  to  be  the  instrument  and  mov- 
ing agency  by  wiiich  the  state  was  to  exer- 
cise its  asserted  riglit  to  control  and  take 
possession  of  il>e  canal  company's  property 
withtut   niuUinir  compensation. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §5  10J9-1"T7;    Dec.  Dig.  S  39-I.*] 

Constitutional  Law  (J  lL>y*>— Impairing 
Contract  Oijlkiations — Itioiix  to  Com- 

TENSATION    UPON    iClilVERSlUN  TO    STATE. 

3.  A  contraet  ri;,iit  to  the  payment  of 
compensation  as  a  condition  precedent  to 
the  reversion  to  the  state  of  the  property 
rights  of  a  canal  company  acquired  under 
La.  Acts  1852,  No.  309,  1857,  No.  ICO,  1858, 
No.  74,  was  given  by  S  4  of  the  latter  act, 
which  provides  that  "the  said  company 
shall  enjoy  corporate  succession  during 
fifty  years  from  this  date,  after  which  time 
it  may  revert  to  the  state  upon  due  com- 
pensation being  made,"  the  pronoun  *W 
referring  to  the  company,  and  not  to  the 
railroad  which  the  company  was  authorized 
by  S  2  to  construct^  but  which  in  fact  was 
never  built. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  SS  296,  301,  362-<113 ;  Dec  Dig.  i 
129.*] 

[No.   78.] 

Argued  March  16  and  17,  1914.     Decided 

April  20,  1014. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judg- 
ment which,  reversing  a  judgment  of  the 
Civil  District  Court  of  the  Parish  of  Or- 
leans, in  that  state,  ordered  the  delivery 
to  the  state  by  a  canal  company  of  its  canal 
and  water  way,  together  with  the  appurte- 
nant property  and  improvements.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  129  La.  279,  56  So. 
137. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edgar  H.  Farrar,  Benjamin  T. 
Waldo,  and  W.  C.  Dufour  for  plaintiff  in 
error. 

Mr.  Rnffln  6.  Pleasant,  Attorney  Gen- 
eral of  Louisiana,  and  Mr.  Daniel  Wendling 
^  for  defendant  in  error. 

cc 

*  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court. 

The  state  of  Louisiana  brought  this  suit 
in  the  civil  district  court  of  the  parish  of 
Orleans,  state  of  Louisiana,  against  the 
Carondelet  Ccmal  &  Navigation  Company 
of  New  Orleans  (herein  called  the  canal 
company)  for  the  recovery  from  the  com- 
pany, through  its  liquidatora,  of  the  Caron- 
delet canal.  Bayou  St.  John,  and  Old  Basin, 


a  water  way  used  by  vessels  for  the  trans- 
portation of  freight  and  merchandise,  and 
for  its  improvements  and  appurtenant  prop- 
erties. 

The  suit  was  dismissed  by  the  civil  dis- 
trict court  as  premature.  On  appeal  to 
the  supreme  court  of  the  state,  that  court 
reversed  the  judgment  dismissing  the  suit, 
and  ordered  that  a  judgment  be  entered 
against  the  canal  company,  in  liquidation, 
ordering  the  delivery  to  the  state  of  the 
canal  and  water  way  In  their  entirety,  as 
they  stood  on  March  10,  1908,  together  with 
all  the  property  and  improvements  appur- 
tenant thereto,  including  the  roadway  or 
roadways  upon  the  side  or  sides  of  the 
canal. 

The  claims  of  the  state  to  a  triangular 
strip  of  ground  hereafter  mentioned,  or  to 
the  proceeds  thereof,  or  to  any  other  prop- 
erty, movable  or  immovable,  not  appurte- 
nant to  the  water  way  and  roadways,  were 
reserved  for  further  adjudication  in  the 
proceedings.  And  an  aeeounting  was  or- 
dered of  the  receipts  and  disbursements  in 
the  management  of  the  property  since  March 
10,  1908,  and  the  case  was  remanded  to  the 
district  court  for  further  proceedings  on 
all  questions  reserved  as  above  stated,  and^ 
"that  the  right  of  the  plaintiff  to  obtain^: 
judgment  for  such^amount  as  may  be  found* 
due  upon  defendant's  accounting,  and  to  take 
such  further  proceedings  and  obtain  such 
further  orders  as  may  be  required  for  the 
execution  of  this  judgment,  be  reserved." 
129  La.  279,  50  So.  137. 

We  refer  to  the  opinion  of  the  supreme 
court  for  the  history  of  the  canal,  which, 
while  interesting,  is  quite  long.  There  is 
no  question  of  the  source  and  orgin  of  the 
rights  of  the  canal  company;  no  question  of 
the  right  of  the  state  to  take  possession  of 
the  canal  and  its  appurtenant  properties 
upon  complying  with  the  contract  alleged 
to  exist  between  the  state  and  the  company. 
There  is  a  question  aa  to  the  extent  of  the 
rights  of  the  company  under  the  contract, 
and  for  what  property  the  state  must  make 
compensation,  and  the  factors  in  the  solu- 
tion of  the  question  require  quite  an  ex- 
tended discussion. 

We  are  met,  however,  at  the  outset,  by 
a  motion  to  dismiss,  on  the  ground  that 
the  judgment  is  not  final. 

The  judgment  disposes  of  and  orders  the 
delivery  of  practically  all  of  the  property 
sued  for:  (1)  The  water  way  in  its  entire- 
ty; (2)  all  the  property  and  improvements 
appurtenant  to  it,  including  the  roadway  or 
roadways  upon  the  sides  of  it.  It  reserves 
property  not  appurtenant  and  an  account^ 
ing  of  certain  disbursements.  The  reserva* 
tion  concerns  only  a  small  piece  of  ground 
upon  which  there  was  a  dispute  as  to  whetli« 
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er  it  was  appurtenant  to  the  canal, — a  ques- 
tion the  court  apparently  could  not  deter- 
mine, as  it  was  a  question  of  fact.  All 
else  will  be  taken  from  the  canal  company 
and  delivered  to  the  state.  That  is,  all  was 
decreed  that  it  was  the  purpose  of  the  suit 
to  have  decreed,  and  which  not  only  con- 
stituted its  success,  but  which  involved  and 
disposed  of  the  Federal  right  asserted  by 
the  canal  company,  l^he  judgment,  there- 
fore, has  a  substantial  finality.  Is  it  not 
as  well  in  form? 

Cases  are  cited  which,  the  state  contends, 
01  require  a  negative  answer  to  the  question. 
{q  They  are  distinguishable  from  that  at  bar. 
•  *In  Haseltine  v.  Central  Nat.  Bank,  183 
U.  S.  130,  46  L.  ed.  117,  22  Sup.  Ct.  Rep. 
49,  the  action  was  against  a  national  bank 
to  recover  under  |  5108  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1001,  p.  3403),  for 
'  usurious  interest  all^;ed  to  have  been 
charged.  There  was  judgment  in  favor  of 
the  plantiff  in  the  action.  It  wsa  reversed 
by  the  supreme  court  of  the  state  on  the 
ground  that  he  had  neither  paid  nor  ten- 
dered the  principal  sum,  and  the  case  was 
remanded  for  further  proceedings.  The 
ease,  therefore,  was  remanded  for  a  new 
trial  in  its  entirety.  It  was  ruled  that  the 
face  of  the  judgment  is  the  test  of  its  final- 
ity, and  that  this  court,  cannot  be  called  on 
to  inquire  whether,  when  a  cause  is  sent 
back,  the  defeated  party  might  or  might 
■ot  make  a  better  case. 

This  rule  was  again  expressed  in  Sehfoflser 
T.  Hemphill,  108  U.  S.  173,  40  L.  ed.  1000, 
25  Sup.  Ct.  Rep.  654,  in  a  case  where  a 
right  to  amend  the  pleadings  existed  and 
a  new  case  could  have  been  made. 

In  Missouri  ft  K.  Interurban  R.  Co.  v. 
Olathe,  222  U.  S.  185,  56  K  ed.  155,  82  Sup. 
Ct.  Rep.  46,  a  demurrer  was  sustained  to 
the  plaintiff's  pleadings  in  the  trial  court 
and  the  supreme  court,  but  the  latter  court 
did  not  direct  a  dismissal  of  the  suit,  but 
left  it  stand  in  the  court  below.  We  held 
that  the  judgment  sought  to  be  reviewed 
was  not  one  which  finally  determined  the 
cause,  and  that  we  were  without  jurisdio- 
tion. 

In  Louisiana  Nav.  Co.  v.  Oyster  Commis- 
sion, 226  U.  S.  00,  57  L.  ed.  138,  33  Sup.  Ct 
Rep.  78,  we  repeated  the  test  of  finality  to 
be  the  face  of  the  judgment,  and  expressed 
the  reason  to  be  that  this  court  cannot  be 
called  upon  to  review  an  action  of  the  state 
court  piecemeal.  The  language  was  appro- 
priate to  the  condition  presented  by  the 
ease,  for  the  pleading  in  the  case  was  left 
open  for  amendment. 

In  the  case  at  bar  there  is  distinct  and 
eoEplicit  finality,  and  the  further  proceed- 
ings are  directed  to  apply  only  to  the 
"questions    reserved."      And    it    is    to    be 


I  assumed  this  was  purposely  done  to  givv 
finality  to  the  questions  not  reserved,  lo^ 
that  the  decree  could  be  immediately  ex-g 
eeuted*upon  the  property  involved  requiring* 
it  to  be  delivered  into  the  possession  and 
administration  of  the  state.  This  disposi- 
tion, we  can  easily  conceive,  the  court  con- 
sidered necessary  to  the  rights  which  the 
state  was  adjudged  to  have,  and  the  remedy 
commensurate  with  them.  The  decree, 
therefore,  had  a  definiteness  which  did  not 
exist  in  the  eited  cases,  the  Federal  rights 
asserted  by  the  canal  company  were  injuri- 
ously disposed  of.  The  ground  of  dismissal 
of  tile  writ  of  error  based  on  the  judg- 
ment is  not,  therefore,  sustained. 

There  are  other  grounds  urged,  to  wit, 
that  no  Federal  question  is  shown,  and  that, 
besides,  the  decision  of  the  court  below  was 
rested  on  a  non-Federal  ground  sufficient  to 
sustain  it.  A  consideration  of  this  involves 
the  issues  in  the  case  and  their  determina- 
tion. 

The  suit  involves,  as  we  have  said,  the 
right  to  the  canal  and  its  appurtenant 
properties,  and  the  controversy  between 
the  parties  turns  upon  the  construction  of 
two  acts  of  the  legislature  of  the  state, 
passed,  respectively,  in  1867  and  1858. 
Those  acts  will  be  referred  to  hereafter  with 
some  particularity.  By  virtue  of  those  acts 
the  canal  company  derived  its  rights  and 
its  corporate  existence.  The  petition  of  the 
state  presents  the  following  propositions: 

( 1 )  The  act  of  1867  gave  the  canal  company 
a  corporate  existence  of  twenty-five  years 
from  October  17,  1857,  with  power  in  the 
state  to  take  possession  of  the  canal  and 
appurtenant  properties.  If  the  state  should 
not  exercise  such  right  at  such  time,  then 
the  company  was  to  have  existence  for  a 
second  term  of  twenty-five  years,  at  which 
time  the  canal  and  its  appurtenant  proper- 
ties were  to  be  surrendered  to  the  state  with* 
out  compensation  to  be  paid  to  the  company. 

(2)  By  the  act  of  1858  the  charter  existence 
of  the  company  was  extended  to  fifty  years, 
and  at  the  expiration  of  such  period  the 
property  was  to  be  surrendered  to  the  state  ^ 
without  the  necessity  of  compensation  being  jj 
made*therefor.  (3)  In  1006,  in  order  that* 
the  state  should  be  in  a  position  to  assume 
control  and  take  possession  of  the  property, 
the  legislature  passed  an  act  creating  a 
board  of  control  of  the  canal,  to  be  appoint- 
ed by  the  governor.  This  board  was  ap- 
pointed and  the  property  demanded.  (4) 
The  company  refused  to  comply  with  the 
demand  on  the  ground  that  the  state  had 
not  complied  with  certain  alleged  contract 
obligations  which  the  canal  company  claimed 
under  §  4  of  the  act  of  1858,  and  which 
gave  it  greater  righta  to  the  property  than 
did  the  act  of  1857,  and  until  such  oblige- 
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tions  were  performed  the  company  woald 
refuse  to  deliver  the  property.  <6)  If  each 
waa  the  effect  of  the  act  of  1868,  the  act 
was  yoid  as  being  in  Tlolation  of  the  coo- 
■titution  of  the  state;  especially  of  articles 
108  and  109,  which  prohibited  the  granting 
of  aid  by  the  state  to  companies  and  corpo- 
rations formed  for  the  purpose  of  malcing 
works  of  public  improrement.  And  further, 
if  the  company  have  the  right  to  demand 
compensation,  it  has  no  right  to  claim 
against  the  state  the  property  and  improve- 
ments connected  with  or  which  belong  to 
the  Carondelet  canal,  the  Bayou  St.  John, 
and  the  Old  Basin  on  Toulouse  street^  the 
state  being  sole  owner  of  that  part  of  the 
property.  (6)  The  New  Orleans  Terminal 
Company,  in  a  suit  to  expropriate  a  tri- 
angular piece  of  ground  upon  which  stood 
the  office  building  of  the  company,  was  con- 
demned to  pay  $3,000,  which  sim  was  de- 
posited in  bank  by  agreement  to  await  the 
determination  of  whether  the  state  or  the 
company  should  be  entitled  thereto.  (7) 
The  company  has  collected  tolls  through  its 
liquidators  since  the  expiration  of  its 
charter. 

The  state  prayed   an   accounting  of  the 
revenues  of  the  property  after  the  expira- 
tion of  the  charter  of  the  company,  and  that 
all  the  property  and  improvements  connect- 
^  ed  with  and  appurtenant  thereto,  including 
^  the  $3,000,  the  proceeds  of  the  triangular 
*  piece  of  ground* referred  to  above,  be  de- 
livered to  the  board  of  control   created   by 
the  act  of  1906,  to  be  administered  through 
the  board. 

Exceptions  were  filed  to  the  petition  of 
the  state,  and  having  been  overruled  an 
answer  was  filed.  We  need  give  only  its 
basic  allegations.  They  present,  after  deny- 
ing the  allegations  of  the  petition  of  the 
state,  the  following  propositions:  (1)  The 
state  had  no  interest  in  the  canal  ex- 
cept under  the  contract  between  the  canal 
company  and  the  state,  constituted  of  the 
acta  of  1857  and  1868.  (2)  In  1867  the 
legislature,  after  anticipating  the  inability 
of  a  company  called  the  New  Orleans  Canal 
A  Navigation  Company  to  carry  out  the 
terms  of  the  purchase  of  the  proper^  under 
an  act  passed  in  1852,  passed  the  act  of 
1857,  and  that  under  those  acts  ^e  canal 
company  became  possessed  of  the  property. 
By  §  4  of  the  act  of  1868  (hereafter  set 
oat)  it  was  provided  that  the  company 
should  have  corporate  existence  during  fifty 
years  from  the  date  of  the  act,  after  which 
time  it  might  revert  to  the  state  upon  due 
compensation  being  made  according  to 
award  by  three  commissioners.  (3)  If  the 
act  of  1906  can  be  construed  to  authorize 
the  board  of  control  to  take  possession  of 
the  property  without  compensating  the  com- 


pany therefor,  it  violates  the  contract  clause 
of  the  Constitution  of  the  United  Stotes. 
(4)  The  state  never  claimed  any  right  or 
property  in  or  to  the  canal  and  the  improve* 
ments  respectively  made  thereon  by  the 
Orleans  Navigation  Company  and  its  suo- 
cessors,  and  whatever  rights  the  state  haa 
are  derived  solely  from  the  contracts  be- 
tween it  and  the  canal  company,  as  definedi 
in  the  acts  of  1867  and  1868.  The  state- 
never  spent  a  dollar  on  the  canal,  the  basin,, 
or  the  bayou,  but  the  canal  company  haa 
spent  thereon  a  sum  exceeding  $760,000. 

The  state,  as  we  have  said,  made  a  m<^^ 
tion  to  dismiss  on  two  grounds,  one  of  which  g 
we  haTe  decided;  the  other  is«that  no  Fed-* 
eral  question  is  presented  by  the  record,  the 
canal  company  failing  to  distinguish,  it  is 
contended,  between  a  subsequent  act  of  the 
legislature  impairing  the  contract,  and  the 
decision  of  the  court  construing  it.     The 
question,  then,  is  whether  the  act  of  190$, 
appointing  the  board  of  control  and  invest- 
ing it  with  powers,  was  an  act  which  im- 
paired the  obligation  of  the  contract;  and 
in  the  solution  of  the  question  we  must  as- 
sume that  the  act  of  1858  constituted  a  con- 
tract between  the  state  and  the  canal  com- 
pany.   The  negative  of  the  question  is  urged 
by  the  attorney  general  in  an  argument  of 
strength  in  which  he  contends  the  court  did 
not  consider  or  give  any  effect  to  the  act  Of 
1906,  but  considered  only  the  act  of  1868,. 
and  decided  that  the  canal  company  did  not 
acquire    the    rights    under    it    which    the 
company    contends   for.     In    other   worda, 
decided    that    the    act    of    1868    gave    no* 
rights  which  the  state  did  not  already  have^ 
and  which  it  was  entitled  to  possess  npont 
the  expiration  of  the  charter  of  the  canal 
company.    There      is,    as    we    have    said,, 
strength  in  the  contention;  but,  of  course^. 
the  fact  that  the  supreme  court  did  not  re> 
fer  to  the  act  of  1906  does  not  put  it  aside- 
from  consideration.    If  it  was  the  assertion, 
of  legislative  power  against  the  contract  of 
the   compahy,   and   a  legislative   provision, 
against  the  obligation  of  the  contract,  and 
was    an    essential,    although   unmentioned,. 
element  of  the  decision  under  review,  it  is  a 
basis  in  the  Federal  question  set  up.    Nor 
need  bad  motives  be  imputed  to  the  legis- 
lature.   It  is  not  the  motive  which  caused, 
the   enactment   of  the  law  which  is  of  ac- 
count, but  the  effect  of  the  enactment,  im- 
pairing the  rights  resting  in  the  contract. 
And  this,  we  think,  was  the  effect  of  the  act- 
of  1906.     It  was  treated  as  an  important 
factor  in  the  state's  petition  in    both    the 
charging  part  and  the  prayer.    The  board 
of  control  had  something  else  to  do  besides 
to  wait.    It  was  an  agency  of  invasion,  and 
it  was  by  its  especial  command  that  the  at-jT 
tomey  general  made  demand  upon  the  oom-i^ 
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paay.t    And  in  th$B  the  board  ccercise^  the 
power  given  it;  and  to  remove  the  Impedi- 
ments to  the  exercise  of  the  power,  "all 
laws  and  parts  of  laws  in  conflict  with"  the 
.Qc  aet  of  1906,  whfch    conferred    the    power, 
'{^  were  repealed.    The  repeal  of  a  law  which 
•   constitutes  a  contract  is  an*  impairment  of 
its  obligation.    "It  may  be  laid  down  as  a 
general  principle  that  whenever  a  law  is  in 
its  own  nature  a    contract,    and    absolute 
riglits  have  vested  under  it,  a  repeal  of  it 
cannot  divest  those  rights,  or  annihilate  or 
impair   the  title  so  acquired.**     2   Story, 
Const.  S  1391.    The  provision  of  the  Consti- 
tution against  the  impairment  of  the  obli- 
gation   of     contracts    was     intended'    "to 
.prohibit  every  mode  or  device  having  such 
purpose.     The  prohibition  is  universal.    It 
■attempted  no  enumeration  of  the  modes  by 
which    contracts    might    be    impaired.      It 
would  have  been  unwise  to  have  made  such 
-enumeration,  since  it  might  have  been  de- 
fective."    Id.  S  1386.     The  precaution  was 
necessary.      The    prohibition     is     directed 
•against  the  exertions  of  sovereignty  which 
>the  dtisens,  unless  protected  by  the  organic 
law,  would  be  impotent  to  resist,  whether 
-boldly  declared  in  an  explicit  law  or  dis- 
:gnised  in  an  ambiguous  form.    This  ease  is 
.an  illustration.    Here  is  a  property  sought 
to  be  taken  from  the  canal  company,  and 
-there  can  be  no  doubt  that  the  board  of 
control,  through  the  affirmative  and  repeal- 
ing provisions  of  the  act  of  1906,  was  to  be 
*the   instrument  and   moving  agency.     The 
-motion  to  dismiss  must,  therefore,  be  de- 
-nied,  and  we  are  brought  to  the  merits  of ' 


the  controversy-^Did  the  acts  of  1857  and 
1858  constitute  a  contract? 

In  the  consideration  of  that  question  we 
do  not  think  it  is  necessary  to  discuss  with 
any  particularity  the  contributions,  respee* 
tively,  of  the  state  and  the  canal  company 
and  its  predecessors  to  the  construction  of 
the  canal  and  its  appurtenant  properties. 
The  case  exhibits  from  the  first  conception 
and  commencement  of  the  enterprise  by 
Governor  Carondelet  through  its  successive 
development  and  extension  the  interest  the 
state  had  in  its  accomplishment  and  the 
difficulties  which  had  to  be  overcome,  two 
corporations  going  down  to  insolvency  in 
the  undertaking,  the'  state  being  compelled  S 
to  resume  the*powers  it  had  conferred,  andj^ 
make  provision  for  granting  them  to  more 
efficient  instruments.  In  these  circum- 
stances We  find  the  impelling  causes  of  the 
act  of  1857. ' 

A  word  or  two  of  ihe  act  of  1852  becomes 
pertinent.  It  provided  that  in  case  of  a 
judgment  of  forfeiture  against  the  Orleans 
Navigation  Company  a  liquidating  commis- 
sioner  should  be  appointed  who  should  take 
possession  of  the  entire  property  of  the 
company,  real  and  personal,  movable  and 
immovable,  and,  after  advertisement,  sell 
the  same  in  block  at  public  auction.  The 
conditions  of  sale  were  that  the  purchasers 
should  '^organize  themselves  into  a  corpora- 
tion Under  the  laws  of  the  state  for  the 
period  of  twenty-five  years  for  the  pur- 
pose of  carrying  out  and  eflfecting  all  the 
improvements  detailed  and  described  in  the 
reports  and  plans  Icnown  as  Harrison's  re- 
ports and  plans,  including  the  construction 


r'Messrs.  A.  J.  Davidson,  J.  H.  Elliott, 
and  Hans  Widmer,  liquidators  of  the  Caron- 
delet Canal  &  Navigation  Company^  of  New 
^Orleans,  Tx)uiaiana: 
"Dear  Sirs:— 

"In  view  of  the  fact  that  the  time  during 
which  the  Carondelet  Canal  &  Navigation 
Company  of  New  Orleans  has  had  the  right 
'to  enjoy  the  possession  and  control  of  the 
Carondelet  canal  and  Bayou  St.  John,  to- 
gether with  the  Old  Basin,  with  all  of  the 
revenue  derived  therefrom,  has  expired,  and 
that  it  becomes  the  duty  of  the  state  of 
Louisiana,  through  the  board  of  control  for 
'the  Bayou  St.  John  and  Carondelet  canal 
and   Old   Basin,  to  take  possession  of  the 
said  Carondelet  canal,  Bayou  St.  John,  and 
'Old  Basin,  together  with  all  the  property 
and  improvements  connected  therewith,  or 
in  any  wise  thereto  belonging  or  appertain- 
ing, m  order  that  the  same  may  be  con- 
trolled, managed,  and  administered  by  said 
'board,  for  the  use  and  benefit  of  the  state, 
•and  in  view  of  the  further  fact  that,  at  a 
meeting  of  said  board  of  control,  held  on 
the  1st  day  of  October,  1908,  a  resolution 
was    adopted   requesting   me,    as    attorney 
zgeneral  oi  the  state,  to  take  such  action  as, 


in  my  judgment,  would  be  proper  to  liave 
the  state  put  into  possession  of  the  Bayon 
St.  John,  Carondelet  canal,  and  Old  Basin, 
and  all  its  properties  and  rights,'  I  now 
hereby  make  formal  demand  upon  you  to 
deliver  into  the  possession  and  control  of 
the  said  board  of  control  of  the  Bayou  St. 
John  and  Carondelet  canal  and  Old  Basin 
the  said  Bayou  St.  John  and  Carondelet 
canal  and  Old  Basin,  together  with  all  the 
properties  and  improvements  connected 
therewith  or  in  any  wise  thereto  belonging 
or  apperta'ning.  In  default  of  your  com- 
plying with  this  formal  demand  within  a 
reasonable  delay,  I  now  notify  you  that  I 
will  institute  suit  for  the  purpose  of  re- 
covering for  the  state,  to  be  controlled, 
managed,  and  operated  by  the  board  of  con- 
trol aforesaid,  the  said  Carondelet  canal 
and  Bayou  St.  John  and  Old  Basin,  together 
with  all  the  properties  and  improvements 
connected  therewith  or  thereto  belonging  or 
appertaining. 

"Be  pleased  to  let  me  hear  from  you  ml 
your  earliest  convenience,  and  oblige, 

"Yours  truly, 
(Signed)   "Walter  Guion. 
"Attorney  Gkneral.* 
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of  a  B«w  basin  at  the  jnnotion  of  Canal 
Carondelet  and  Bayou  St.  John,  of  the 
depths  and  dimensions  set  forth  in  said  re- 
ports/' and  to  actually  complete  them  with- 
in the  term  of  three  years  from  the  date  of 
the  charter  of  the  corporation.  It  was  pro- 
Tided  that  at  the  end  of  the  term  of  twenty- 
five  years  the  state  should  have  the  option 
of  granting  a  renewal  of  the  right  of  re- 
ceiving the  tolls  for  a  second  term  of 
twenty-five  years,  or  of  purchasing  for  itself 
"the  property  and  the  improvements  of  the 
company*'  at  the  appraised  value  thereof, 
and  provided  further  that  if  the  said  term 
of  twenty-five  years  be  granted,  the  whole 
property  should  revert  to  the  state  at  the 
end  of  the  second  term,  without  any  pay- 
ment of  compensation  made  to  the  company. 
Work  and  improvements  were  to  be  com- 
menced within  six  months  and  completed 
within  six  years,  otherwise  the  right,  title, 
and  interest  acquired,  together  with  the  im- 
provements that  might  be  made,  should  vest 
in  and  belong  to  the  state.  The  purchasers 
organized  themselves  into  a  corporation 
called  the  New  Orleans  Canal  &  Naviga- 
tion Company.    . 

*  Then  came  the  act  of  1857.  It  organised 
the  present  canal  company,  making  the 
capital  stock  of  the  company  $500,000.  The 
company  was  authorized  to  take  possession 
of  the  canal  for  the  purpose  of  completing 
the  works  of  improvement  undertsken  and 
commenced  by  the  New  Orleans  Canal  & 
Navigation  Company  under  the  provisions 
of  the  act  of  1852.  The  canal  company  was 
given  authority  to  depart  from  the  plan  "of 
the  improvement  of  said  canal  and  bayou," 
designated  as  "Harrison's  plan/'  so  far  as 
the  plan  proposes  a  basin  at  the  junction 
of  the  said  canal  with  the  bayou,  if  the 
board  of  directors  should  determine  that 
such  works  were  not  demanded  by  the  inter- 
ests, safety,  or  convenience  of  commerce. 

It  was  provided  that  in  case  of  the  New 
Orleans  Canal  &  Navigation  Company's 
failure  to  perform  the  obligations  under- 
taken by  it,  suit  should  be  instituted  to 
forfeit  its  charter,  franchises,  and  privileges 
and  property,  including  the  interest  in  the 
Canal  Carondelet  and  Bayou  St.  John  and 
the  works  done  and  effected  therein,  which, 
after  appraisement,  should  be  sold  and 
payment  made  therefor  in  the  stock  of  the 
new  corporation,  the  canal  company.  With 
expressions  of  detail,  it  was  provided  that 
the  new  company  might  take  and  have  all 
and  singular  the  rights,  privileges,  fran- 
chises, immunities,  powers,  and  authority 
which  had  been  at  any  time  granted  to  and 
possessed  and  exercised  by  the  Orleans 
Navigation  Company  under  §§  9-13  of  the 
act  of  1805,  and  those  possessed  and  exer- 
cised under  the  acts  of  1850  and  1852  by 


the  New  Orleans  Canal  ft  Navigation  Com- 
pany. The  new  company  was  to  assume  all 
of  the  debts  and  obligations  imposed  on  the 
old  one  by  the  act  of  1852,  except  in  so  far 
as  the  provisions  of  said  act  were  modified 
or  changed  in  and  by  the  act  of  1857. 

The  canal  company  was  required  to  com- 
plete the  works  required  by  the  act  of  1852^ 
within  three  years  from  and  after  the  17th  JJ 
of  October,  1857,  subject  to  the*modification  * 
provided,  and  in  the  case    of    failure    the 
franchise,   rights,  privileges,  and   inmiuni- 
ties  granted  should  cease  and  be  forfeited 
to  and  become  the  property  of  the  state. 

The  canal  company  was  given  an  exist- 
ence of  twenty-five  years  from  and  after  the 
17th  of  October,  1857,  "provided  that  the 
state  of  Louisiana  shall  have  the  right  to 
take  possession  of  said  Canal  Carondelet 
and  Bayou  St.  John,  and  all  the  property 
connected  therewith,  at  the  expiration  of 
the  term  above  mentioned,  should  the  legis- 
lature determine  so  to  do,  paying  to  this 
corporation  the  value  of  said  property,  to 
be  appraised  by  five  competent  persons,  as 
experts,  two  to  be  appointed  by  this  corpo* 
ration  and  two  by  the  governor,  and  the 
four  thus  appointed  shall  appoint  a  fifth; 
said  experts  shall  be  required  to  take  an 
oath  to  discharge  their  duty  faithfully.  In 
the  event  that  the  state  shall  not  determine 
to  take  possession  of  said  property,  as  here- 
in provided,  then  this  corporation  shall  be 
in  existence  for  twenty-five  years  from  and 
after  the  expiration  of  the  term  in  this 
section  mentioned  aforesaid,  and  at  the  end 
of  such  second  term  of  twenty-five  years, 
the  said  property  shall  become  absolutely 
the  property  of  the  state  of  Louisiana,  and 
no  compensation  required  to  be  made  to 
this  corporation." 

The  act  of  1858  comes  next  to  be  con- 
sidered. It  gives  the  right  to  construct  lay* 
outs,  basins,  and  half  moons,  for  steam  and 
any  other  water  craft  on  the  Bayou  St. 
John,  the  basin  and  canal,  and  to  extend 
them,  provided  public  roads  be  constructed 
around  them  and  be  kept  subject  to  the 
ordinance  of  the  city  of  New  Orleans. 

The  company  was  given  (§2)  the  right 
to  construct  a  railroad,  with  single  or 
double  track,  on  either  side  of  the  basin, 
canal,  and  Bayou  St.  John  from  the  head 
of  the  basin,  on  Toulouse  street,  to  the 
lake  end,  and  transport  freight  and  pas- 
sengers for  hire,  and  employ  steam  loco-» 
'motives  within  such  limts  of  the  city  as  the* 
common  council  may  prescribe. 

After  five  years  from  the  passage  of  the 
act,  the  city  was  prohibited  from  draining 
in  the  bayou  except  upon  payment  of  in- 
demnity. And  the  city  is  given  the  right 
to  build  bridges  over  the  canal  and  bayou. 

Section  4  is  as  follows:     "That  the  said 
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eompasj  shall  enjoy  corporate  tuccession 
during  fifty  years  from  this  date;  after 
which  time  it  [itaHce  onra]  may  revert  to 
the  state,  upon  due  compensation  being 
made  according  to  award,  by  three  com- 
missioners, one  appointed  by  the  governor 
of  the  state,  one  by  the  company,  and  the 
third  by  any  court  of  record  of  New 
Orleans." 

By  subsequent  section  the  company  is 
given  the  right  to  tow  vessels;  exclusive 
power  to  carry  out  their  works  in  con- 
formity with  such  plan  or  plans  as  it  may 
at  any  time  adopt  and  deem  best  calculated 
to  forward  the  interests  of  commerce;  to 
impose  fines  for  riolation  of  its  rules;  to 
issue  bonds  and  to  secure  them  by  hypothe- 
cating and  mortgaging  "all  its  property, 
privileges,  and  immunities  whatever,"  the 
amount  of  bonds  not  to  exceed  $250,000; 
and  the  company  shall  be  exempt  from  tax- 
ation. 

The  controversy  centers  in  |  4  and  turns 
upon  the  antecedent  to  the  pronoun  "it"  in 
the  sentence  "after  which  time  it  may  re- 
Tert  to  the  state." 

The  natural  and  grammatical  use  of  a 
relative  pronoun  is  to  put  it  in  close  re- 
lation with  its  antecedent,  its  purpose  being 
to  connect  the  antecedent  with  a  descrip- 
tive phrase.  In  the  provision  under  dis- 
cussion "it"  stands  in  the  place  of  some- 
thing that  is  to  revert  to  the  state,  and  fol- 
lowing, therefore,  the  natural  and  gram- 
matical use  of  "it,"  its  antecedent  would  be 
the  noun  "company"  (said  company).  The 
supreme  court  of  the  state,  however,  con- 
0>  sidered  that  there  was  ambiguity  in  the  re- 
J^lation  of  "it"  and  rejected  "company"  as 
*  the  antecedent,  and  observed*that  it  could 
not  relate  to  any  of  the  things  provided 
for  in  succeeding  sections  nor  to  the  "lay- 
outs, basins,  and  half  moons"  mentioned  in 
§  1,  and  decided  that  the  antecedent  was  the 
railroad  authorized  to  be  constructed  by 
the  canal  company  by  §  2.  The  court,  after 
elaborate  argument,  expressed  the  view 
that  the  company  could  not  revert  to  the 
state,  and,  as  it  had  no  property  in  the 
canal  and  its  appurtenances,  the  only  thing 
which  could  revert  to  the  state  was  the 
railroad.  "Whether  this  be  the  true  so- 
lution of  the  problem  or  not,"  the  court 
said,  "we  are  unable  to  find  anything  else 
in  the  act  of  1858  than  the  railroad  to 
which  the  relative  'it,'  as  used  in  §  4,  can 
in  any  way  be  made  to  relate."  And  it  was 
further  said  that  there  being  nothing  else 
to  which  "it"  could  relate  other  than  the 
railroad,  and  that,  "having  never  been  built, 
can  afl'ord  no  basis  for  .  .  •  [its]  de- 
mand for  compensation  and  for  a  continu- 
ance of  its  possession  of  public  property." 
We  are  unable  to  concur  in  the  learned 


court's  conclusion.  We  have  alreidy  point- 
ed out  that  the  first  companies  organized 
went  down  successively  in  bankruptcy. 
Neither  the  rights  given  them  nor  the  pur- 
pose for  which  they  were  given  averted 
financial  disaster.  The  same  rights  and 
property,  in  the  main  contingent  upon  the 
same  conditions,  were  conferred  upon  the 
canal  company,  the  record  shows,  by  the  act 
of  1857,  but  they  offered  no  prospect  of 
success,  and  the  company  was  about  to 
abandon  its  charter,  when  the  act  of  1858 
was  passed.  It  was  effective,  and  its  ef- 
fectivenesa  must  have  been  due  to  the  ad- 
ditive rights  which  it  conferred  and  the  se- 
curity which  it  gave  them.  We  have  stated 
its  provision  and  those  of  the  acts  which 
preceded  it.  Let  us  repeat  them,  for  in 
them  we  shall  find  the  answer  to  the  ques- 
tion whether  any  property  existed  in  the 
canal  company  which  could  revert  to  the 
state,  under  |  4  of  the  act  of  1868,  except^ 
the  railroad.  For  the  answer  we  need  not  g 
go  farther  back  than*  1862.  In  the  act  of  • 
that  year  the  rights  and  property  of  the 
Orleans  Navigation  Company  were  conveyed 
through  its  liquidators  after  proper  legal 
proceedings  to  certain  individuals  who  were 
to  organize  themselves  into  a  corporation 
for  the  term  of  twenty-five  years,  which 
was  to  undertake  the  construction  of  the 
work,  with  an  option  on  the  part  of  the 
state  to  grant  a  renewal  of  rights  for  an- 
other term  of  twenty-five  years,  "or  of 
purchasing  for  itself  the  property  and  in^ 
provements  of  the  company  at  the  appraieed 
value  thereof"  In  case  of  the  grant  of  a 
second  term,  at  its  end  "<Ae  whole  prop- 
erty" was  to  revert  to  the  state  "without 
any  payment  or  compensation  made  to 
said  company." 

These  provisions  are  a  recognition  of  a 
property  interest  in  the  canal  which  would 
be  acquired  by  the  corporation  that  was  to 
be  organized.  This  is  put  beyond  doubt  by  a 
subsequent  provision.  If  the  corporation 
did  not  complete  the  work  in  the  time  the 
act  designated,  it  was  provided  that  "aU 
right,  title,  and  interest  acquired  hy  the 
purchaser,  under  the  provisions  of  this  act, 
together  with  any  improvements  that  may 
he  made,  shall  vest  in  and  belong  to  thj 
state." 

The  corporation  was  organized,  as  we 
have  said,  and  became  the  New  Orleans 
Canal  &  Navigation  Company.  The  latter 
company  failing  to  perform  its  undertaking, 
the  Carondelet  Canal  A  Navigation  Com- 
pany, plaintiff  in  error,  was,  under  the  act 
of  1857,  organized,  and  possession  of  the 
property  was  given  to  it  for  the  purpose 
and  with  the  rights,  powers,  and  privileges 
as  provided  in  the  act  of  1857.  There  was 
'  a  provision  in  that  act,  as  we  have  seen,  as 
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in  the  mud  of  1852,  for  saecessiye  corporate 
terms  of  twenty-five  years.  At  the  end  of 
the  first  term  the  state  should  "have  the 
right  to  take  possession  of  said  Canal 
Carondelet  and  Bayou  St.  John,  and  all  the 
property  and  improvements  connected  there- 
with, .  .  .  should  the  legislature  de- 
Qctermine  so  to  do,  upon  paying  the  value 
r*  thereof,"  to  be  appraised  in  the  manner  pro- 
vided. If  the  state  did  not  elect  to  pur- 
chase the  property  as  provided,  the  second 
term  of  twenty-five  years  began,  at  the  end 
of  Which  it  was  provided  that  the  "said 
property  may  still  become  absolutely  the 
property  of  the  state  of  Louisiana,  and  no 
compensation  required  to  he  made^'  to  the 
canal  company. 

These  provisions  were  idle-— barren  of 
everything  but  mischief  and  misleading  ef- 
fect— if  the  contention  now  made  is  tenable 
that  the  canal  company,  and  necessarily  as 
well  its  predecessors  in  the  work,  could  ac- 
quire no  property  because  the  Bayou  St. 
John  was  navigable  water  and  the  improve- 
ments had  become  appurtenant  to  it.  Un- 
der the  comprehensiveness  of  the  contention 
there  were  no  "property  and  improvements" 
to  appraise  or  purchase,  although  the  act 
declared  there  were  both;  there  was  no 
property  to  revert  to  the  state,  although  the 
act  provided  for  it,  and  took  the  precaution 
of  excluding  the  requirement  of  paying  for 
it.  These  circumstantial  provisions  cannot 
be  misunderstood.  They  were  not  a  pre- 
caution against  the  assertion  of  unfounded 
rights;  they  were  the  recognition  of  rights 
to  be  purchased  and  paid  for  in  one  con- 
tingency, to  revert  to  the  state  without 
"compensation  made"  in  the  other  con- 
tingency. 

There  was  something  more,  then,  than  a 
prospective  railroad  for  "it"  to  relate  to, 
and  we  might  consider  the  contention  of  the 
state  disposed  of  without  the  necessity  of 
further  discussion.  The  supreme  court 
recognized  that  as  "the  act  of  1858  contains 
no  repealing  clause,  and  the  act  of  1857  is 
in  pari  materia,  the  search  for  the  vagrant 
antecedent  [it  was  so  considered  by  the 
court]  might  be  prosecuted  in  the  last-men- 
tioned statute."  The  court,  however,  did 
not  locate  the  antecedent  there  because  of 
the  view  that  the  railroad  waa  the  only 
property  that  the  canal  company  had  which 
00  could  revert  to  the  state.  But,  we  have 
•  seen,  there  was  property  provided*for  in  the 
act  of  1857  substantial  enough  to  have  value 
to  be  appraised  and  purchased;  substantial 
enough,  therefore,  to  revert  to  the  state. 
Not,  it  may  be,  property  to  be  considered 
the  antecedent  looked  for,  but  significantly 
determining  it  to  be  something  else  than  the 
railroad,    which    was    but    a    subordinate 


instrument  in  the  toheme,  and  which  might- 
or  might  not  be  built. 

The  rights  and  property  conveyed  and 
provided  for  by  the  act  of  1857  were  then  of 
substance  and  value,  and  yet  the  enter- 
prise halted.  We  need  not  conjecture  the 
cause.  It  is  manifest  that  the  failures  of 
the  past  warned  against  the  conditions  of 
the  act  of  1857.  A  large  sum  of  money  was* 
necessary.  It  was  conceived  it  might  be  as- 
much  as  $500,000,  and  to  encourage  its  in- 
vestment the  act  of  1858  was  passed.  This- 
being  its  purpose,  whatever  changes  it  made 
in  the  act  of  1857  it  must  be  construed  as 
having  been  adopted  to  effect  such  purpose. 
A  prominent  fact  in  it  was  that  it  con  tern- 
plated  a  greater  expenditure  than  the  capi- 
tal of  the  company,  and  authorized  an  issue 
of  bonds  of  not  exceeding  $250,000.  It  is- 
triie  that  it  was  provided  that  the  sum 
should  be  employed  upon  the  improvement 
of  the  navigation  of  the  canal  and  the  build- 
ing of  the  railroad;  but,  notwithstanding, 
the  authorisation  of  the  bonds  indicates  the- 
conception  oi  the  amoimt  necessary  for  the-, 
undertaking. 

The  act  of  1858  made  other  changes  to 
which  we  have  referred,  and  it  may  be  as- 
sumed that  all  of  them  were  of  some  value 
to  the  state  or  to  the  company  or  to  both. 
The  supreme  court  assigned  a  special  value 
to  the  power  given  to  the  company  to 
adopt  its  own  plans  instead  of  being  con- 
fined to  the  Harrison  report  and  plans.  The- 
record,  however,  affords  no  basis  of  eeti- 
mating  the  importance  of  this  choice;  be- 
sides, by  the  act  of  1857,  the  company  had 
been  authorized  to  depart  from  Harrison's- 
plans  in  certain  particulars,  and  what 
would  have  remained  of  them  after  exercises- 
of  the  right  we  have  no  means  of*knowing. 
But  it  was  certainly  not  intended  by  the- 
discretion  conferred  to  give  the  company 
power  to  construct  the  works  in  a  cheap* 
and  inefficient  manner,  and  it  is  not  inti- 
mated that  the  discretion  was  not  wisely 
conferred  or  not  wisely  exercised. 

We  must  look,  therefore,  for  some  other 
motive  for  the  act  of  1858,  and  we  think,  as 
said  by  Mr.  Justice  Provosty  in  his  dis- 
senting opinion,  that  it  "will  be  sought  for 
in  vain,  unless  it  is  to  be  found  in  the  pur- 
pose of  prolonging  the  unconditional  life  of 
the  company  and  the  doing  away  with  the 
clause  for  the  reversion  of  its  property 
without  compensation."  This  conclusion  is 
fortified  by  the  structure  of  the  act  and 
the  relation  of  its  parts.  We  have  seen 
that  the  natural  and  grammatical  anteced- 
ent of  "it"  in  §  4  is  "said  company,"  and 
that  it  was  the  intentional  antecedent  ia 
clear  from  the  French  version  of  the  stat- 
ute, the  practice  of  the  state  at  that  time 
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being   to   publish   statutes  in  French  and 
English. 

The  uee  of  '*eU^  in  the  French  version 
is  of  strong  significance.  There  is  no  neuter 
gender  in  the  French  language,  every  noun 
is  masculine  or  feminine,  and  the  pronoun 
which  stands  for  it  must  agree  with  it  in 
gender  as  in  English;  but  in  French  there 
is  more  certain  indication  of  the  ante- 
cedent. The  neuter  it  relative  to  a  noun 
is  U  or  elle,  and  therefore  the  use  of  eUe  in 
French  version  points  unmistakably  to  an 
antecedent  of  the  same  gender — to  **cette 
eompagnie**  and  not  to  **un  ehwnin  de  fer.*' 
Thus,  wholly  aside  from  which  text  is  con- 
trolling, the  context  of  both  versions  re- 
moves all  doubt  as  to  the  meaning  of  the 
laws. 

It  is  true,  in  a  sense,  that  the  eompany 
eould  not  revert,  for  as  a  legal  entity  it 
would  expire;  but  what  it  represented  and 
possessed  could  revert,  —  the  result  of  its 
investments  and  energies,  the  property  it 
had  acquired  under  legislative  sanction  and 
^  the  property  it  had  created  under  like  sane- 
jction.  The  company  stood  for  its  attributes 
«  and  property.*  It  may  be  that  it  did  not 
own  the  canal,  or  the  bayou,  or  the  old 
basin.  Indeed,  ownership  of  their  soil  was 
•disclaimed  at  the  bar.  But,  we  repeat, 
there  was  valuable  property  whieh  the  stai* 
ute  contemplated  eould  revert  and  eould  be 
•compensated  for.  Monongahela  Nav.  Co.  ▼* 
United  SUtes,  148  U.  S.  812,  87  L.  ed.  468, 
28  Sup.  Ct.  Rep.  622. 

The  attorney  general  separates  In  his 
argument  the  canal,  the  bayou,  and  the  old 
basin  from  the  other  properties,  and  urges 
that  at  least  as  to  them  the  state  is  en- 
titled to  take  possession.  And  he  seems  to 
•eoncede  that  the  act  of  1S68  contemplated 
payment  to  the  canal  company  not  only  for 
the  railroad,  hut  also  for  the  "layouts, 
basins,  and  half-moons," — ^giring  "it"  an 
antecedent  of  greater  scope  than  did  the 
supreme  court.  To  the  contention,  however, 
that  a  distinction  may  be  made  between  the 
properties,  it  must  be  answered  that  neither 
the  act  of  1857  nor  that  of  1858  makes  such 
a  distinction.  The  language  of  the  act  of 
1858  is  comprehensive  and  provides  that  all 
which  is  represented  by  "it"  "may  revert  to 
the  state  upon  due  compensation  being 
made  according  to  award."  And  the  same 
answer  must  be  made  to  the  contention  that 
the  company  only  has  a  lease  of  the  prop- 
erties, and  that  its  relation  to  the  state 
being  that  of  lessee,  it,  therefore,  "has  no 
defense  to  the  state's  demand  for  possession 
of  the  property."  Whatever  the  relation 
created,  payment  of  compensation  was  a 
condition  precedent  of  the  reversion  to  the 
state.  It  certainly  was  sot  intended  to  re- 
sit the  canal  company  to  a  claim  against 


the  state.  How  would  it  be  enforced  against 
the  resistance  of  the  state,  the  sovereignty 
of  the  state  giving  immunity  from  suitT 

Judgment  is  reversed  and  the  case  r»* 
manded  for  further  proceedings  not  ineoB* 
sistent  with  this  opinion. 


(2»  U.  B.  492) 

SBABOARD  AIR  LINE  RAILWAY,  Plff. 

in  Err., 

V. 

JAMES  T.  HORTON, 

CouBTs  ({  397*)— Return  Dat  in  Wbit  ot 
Ebhob— Citation. 

1.  Making  the  writ  of  error  to  a  stata 
court  and  the  citation  thereon  returnable 
"within  thirty  days  from  the  date  hereof," 
without  inserting  a  day  certain  as  the  re- 
turn day,  is  a  substantial  compliance  with 
the  provision  of  United  States  Supreme 
Court  rule  8,  clause  5,  that  (with  certain 
exceptions  in  favor  of  the  more  distant 
states  and  territories)  "all  appeals,  writs 
of  error,  and  citations  must  be  made  re- 
turnable not  exceeding  thirty  days  from 
the  day  of  signing  the  citation,  whether  the 
return  day  fall  in  vacation  or  in  term 
time." 

[Sd.  Note.— For  other  cases,  see  Oourta,  Cent. 
Dig.  H  1081-1084 ;    Dec.  Dig.  |  S»7.*] 

CouBTs  ({  394*)--Ebbob  to  State  Coubtv- 
Degision  of  Fedebal  Question  —  Suit 
Based  on  Fedebal  Statute* 

2.  A  writ  of  error  will  lie  frmn  the  Fed* 
eral  Supreme  Court  to  review  a  decision  of 
the  highest  state  court,  which  sustained 
the  action  of  the  trial  court  in  overruling 
certain  contentions  made  by  the  plaintiff  in 
error  asserting  a  construction  of  the  Fed- 
eral employers'  liability  act  of  April  22, 
1908  (35  Stat,  at  L.  63,  chap.  149,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1322),  as 
amended  by  the  act  of  April  5,  1910  (30 
Stat,  at  L.  291,  chap.  143.  U.  S.  Comp.  Stat. 
Supn.  1911,  p.  1324),  which,  if  acceded  to, 
would  presumably  have  produced  a  verdict 
in  favor  of  plaintiff  in  error,  and  conse- 
quent immunity  from  the  action. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SI  104S-1017:    Dec  Dig.  S  894.*] 

COMIOSBCB  (I  8*)— ElCPLOTEBS'  LIABILITY^ 

CoNFLiGTiifG  State  and  Fedebal  Legis- 
lation. 

3.  Since  Congress,  by  the  act  of  April  22, 
1908,  took  possession  of  the  field  of  the  em* 
ployers'  liability  in  interstate  transporta- 
tion  by  rail,  all  state  laws  upon  the  sub* 
Ject  are  superseded. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  6:   Dec.  Dig.  I  8.*] 

»Coio££BCB  (I  8*)— Ekflotebs'  Llabilitt 
—  Conflicting  Leqislation  —  Safe 
Plage  ob  Appliancbs. 

4.  The  limitation  of  the  responsibility  of 
a  railway  carrier  under  the  employers'  lia- 
biUty  act  of  April  22,  1908,  §  1,  for  injuries 
to  its  emplo^rees  resulting  from  defects  or 
insufficiency  m  places  of  work  or  appliances 
to  those  caused  by  such  defects  and  insuffi- 
ciencies as  are  ''due  to  its  n^liffcnce,"  gov* 
ems  an  action  brought  under  uiat  staintt 
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regardless  of  the  measure  of  responsibility 

prescribed  hj  the  local  statutes. 

TEd.  Note.— For  other  cases,  sea  Commerce, 
Cent.  Dig.  S  S;  Dec.  Dig.  {  8.*] 

Master  and  Ssbvant  (§§  204,  228*)— Em- 
ployers' Liability  —  Assumption  of 
Risk— CoNTBiBUTOBY  Negligence— Vio- 
lation OF  Statutes. 

5.  Federal  statutes  only  Tvere  intended 
by  the  phrase  "any  statute  enajcted  for  the 
safety  of  employees"  in  the  employers'  lia- 
bility act  of  April  22,  1908,  §§  3,  4,  abolish- 
ing the  defenses  of  contributory  negligence 
and  assumption  of  risk  in  any  case  where 
the  violation  by  the  carrier  ot  any  statute 
enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death  of  an  em- 
ployee. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant.  Cent.  Dig.  S8  544-646,  €70,  671 ;  Dec.  Dig. 
SS  204.  228.*] 

Master  and  Servant  (|  204*)  —  Employ- 
ers* Liability— Assumption  of  Risk. 

6.  The  elimination  of  the  defense  of  as- 
sumption of  risk  by  the  employers'  lialnlity 
act  of  April  22,  1908,  §  4,  in  any  case  where 
the  violation  by  the  carrier  of  any  statute 
enacted  for  the  safety  of  the  employees  con- 
tributed to  the  injury  or  death  of  the  em- 
ployee, plainly  evidences  the  legislative  in- 
tent that  in  all  other  cases  such  assumption 
of  risk  shall  have  its  former  effect  as  a 
complete  bar  to  the  action. 

[Ed.  Note.— For  otber  cases,  see  Master  and 
Servant.  Cent.  Dig.  SS  644-546 ;    Dec.  Dig.  S  204.*] 

Commerce  (|  8*)— Employers'  Liability— 
Conflictinq  Lbgislation— Assumption 
OF  Risk. 

7.  The  common-law  rule  with  respect  to 
the  employee's  assumption  of  risk  of  injury 
from  a  defective  appliance  governs  an  ac- 
tion brought  under  the  employers'  liability 
act  of  April  22,  1908,  where  such  appliance 
is  not  covered  by  any  Federal  statute  en- 
acted for  the  ssiety  of  employees,  to  tiie 
exclusion  of  any  state  statutes  which,  like 
N.  C.  Revisal  1905,  §  2646,  abolished  the 
assumption  of  risk  as  a  bar  to  an  action  by 
a  railway  employee  for  an  injury  attribu- 
table to  defective  appliances  furnished  by 
the  employer,  since  otherwise  the  subject- 
matter  would  be  controlled  by  the  laws  of 
the  several  states,  and  not  by  the  Federal 
statute,  which,  in  §  4,  abolishes  the  defense 
of  the  assumption  of  risk  only  when  the 
violation  by  the  carrier  of  a  Federal  statute 
enacted  for  the  safety  of  employees  con- 
tributed to  the  death  or  injury  of  an  em- 
ploy ee. 

[Ed.  Note.— For  other  cases,  see  Conunerce, 
Cent.  Dig.  S  6;  Dec  Dig.  S  8.*] 
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Argued  February  27,  1914.    Decided  April 

27,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Wake  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
brought  under  the  Federal  employers'  lia- 


bility act.  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  162  N.  C.  424,  — 
L.R.A.(N.S.)  — ,  78  S.  E.  494. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  Micoa,  Murray  Al- 
len, Hilary  A.  Herbert,  and  Richard  P. 
Whiteley  for  plaintiff  in  error. 

Messrs.     William     C.     Douglass     and 

Clyde  A.  Douglass  for  defendant  in  error. 

i» 

•  Mr,  Justice  Pitney  delivered  the  opln-? 
ion  of  the  court: 

Horton  sued  the  Seaboard  Air  Line  Rail- 
way in  the  superior  court  of  Wake  county. 
North  Carolina,  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  while  in 
defendant's  employ  as  a  locomotive  engineer. 
The  action  was  brought  under  the  Federal 
employers'  liability  act  of  April  22,   190ft 

(36  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1322),  as  amended 
April  6,  1910  (36  Stat,  at  L.  291,  chap. 
143,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1324). 
In  the  complaint  it  was  sufficiently  averred 
that  defendant  was  a  corporation  operating 
a  line  of  railway  as  a  common  carrier  in 
interstate  commerce,  and  that  plaintiff,  at 
the  time  he  was  injured,  was  employed  by 
defendant  in  such  commerce.  These  facts 
were  not  in  issue  at  the  trial. 

As  to  the  circumstances  of  the  occurrence 
of  the  injury,  plaintiff's  evidence  tended  to 
show  that  on  July  27,  1910,  defendant's 
locomotive  engine  No.  752  was  placed  in 
his  charge;  that  It  was  equipped  with  a 
Buckner  water  gauge,  a  device  attached  to 
the  boiler  head  for  the  purpose  of  showing 
the  level  of  the  water  in  the  boiler,  and 
consisting  of  a  brass  frame  or  case  inclos- 
ing a  thin  glass  tube  which  communicated 
with  the  boiler  above  and  below  in  such 
manner  that  the  tube  received  water  and 
steam  direct  from  the  boiler  and  under  the 
full  boiler  pressure.  In  order  to  shield  the 
engineer  from  injury  in  case  of  the  bursting 
of  the  tube,  a  piece  of  ordinary  glass,  2  or 
3  inches  wide,  8  or  9  inches  long,  and  about 
half  an  inch  thick,  known  as  a  guard  glass, 
should  have  been  provided,  this  being  a  part 
of  the  regular  equipment  of  the  Buckner 
water  gauge.  There  were  slots  for  receiving 
the  guard  glass  and  holding  it  in  position 
in  front  of  the  water  tube.  At  each  ond^ 
of  the  tube,  valves  were  provided  for  theo 
purpose  of  disconnecting  it  from  the  boiler.* 
As  an  alternative  but  probably  less  con- 
venient method  of  determining  the  level  of 
the  water  in  the  boiler,  ordinary  gauge  cocks 
were  provided. 

Plaintiff  was  an  experienced  locomotive 
engineer,  and,  according  to  his  own  testi- 
mony, was  fully  aware  of  the  function  of 
the  guard  glass  and  of  its  importance  to 
his  safety.  He  testified  that  when  he  took 
the  engine  out  on  his  first  trip  on  July  27thy 
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he  obsenred  that  the  gaard  glass  was  miss-  • 
ing;  that  on  hia  return  upon  the  following  | 
day  he  reported  this  to  defendant's  round- 
house foreman,  to  whom  reports  of  such 
defects  were  properly  made,  and  asked  him 
for  a  guard  glass;  that  the  foreman  stated 
there  were  none  in  stock  at  that  place,  and 
it  would  be  necessary  to  send  to  a  distance 
to  get  one;  that  he  would  do  this,  and  that 
plaintiff  should  meanwhile  run  the  engine 
without  one;  and  that,  having  ineffectually 
endeavored  to  get  a  guard  glass  from  an- 
other source^  plaintiff  proceeded  to  drive 
the  engine  with  the  use  of  the  unguarded 
water  gauge  until  August  4th,  when  the 
glass  exploded  and  flying  fragments  struck 
him  in  the  face,  causing  the  injuries  upon 
which  his  claim  for  damages  was  based. 

Defendant's  evidenoe  tended  to  show  that 
when  the  engine  was  placed  in  plaintiff's 
eharge  on  July  27th  the  water  glass  was  in 
good  condition,  with  a  guard  glass  in  place; 
that  the  gauge  cocks  were  likewise  in  good 
working  order;  that  it  was  the  duty  of  a 
locomotive  engineer  to  inspect  his  engine 
and  know  that  it  was  in  proper  order  before 
taking  it  out,  and  if  not  in  proper  order  to 
make  a  written  report  to  the  roundhouse 
foreman,  specifying  the  defects;  that  if 
anything  should  happen  to  the  water  glass 
it  was  the  engineer's  duty  to  close  the  valves 
so  as  to  exclude  the  steam  pressure  from 
it,  and  run  the  engine  with  the  gauge  oocka, 
and  that  these  were  sufficient  for  the  pur- 
pose; and  that  plaintiff  made  repeated  re- 
ports in  writing  between  July  27  and  the 
^time  of  his  injury,  mentioning  other  things 
a  needed  about  his  engine,  but  making  no 
•  mention  of  the* water  gauge  or  the  guard 
glass.  The  fireman  testified  specifically 
that  when  plaintiff  took  eharge  of  the  en- 
gine on  the  morning  of  the  27th  the  water 
glass  had  the  shield  or  guard  in  front  of 
it,  but  that  it  was  smoky,  so  that  one  could 
not  see  through  it;  that  he,  the  fireman,  in 
the  presence  of  plaintiff,  removed  the  guard 
glass  in  order  to  clean  it;  and  that  in 
plaintiflfs  presence  it  became  broken.  The 
roundhouse  foreman  specifically  denied 
plaintiff's  testimony  about  the  complaint 
and  the  promise  of  reparation. 

Under  instructions  presently  to  be  no- 
ticed, the  case  was  submitted  to  the  Jury 
upon  three  issues,  to  which  responses  were 
made  as  follows: 

(1)  Was  plaintiff  injured  by  defendant's 
negligence  T     Answer,  Yea. 

(2)  If  so,  did  plaintiff  assume  the  risk 
of  injury?     Answer,  No. 

(3)  Did  plaintiff  by  his  own  negligence 
contribute  to  his  injury?     Answer,  Yes. 

The  jury  also  assessed  substantial  dam- 
ages, for  which  judgment  was  rendered  by 


the  trial  court,  and  upon  appeal  the  supreme 


court  affirmed  the  Judgment  (162  X.  C* 
424,  —  L.R.A.(N.S.)  —  78  S.  £.  494).  The 
case  comes  here,  under  §  237,  Judicial  Code 
[36  Stat,  at  L.  1156,  chap.  231,  U.  8.  Corap. 
Stat.  Supp.  1911,  p.  227],  upon  questiona 
arising  out  of  instructions  given  and  re- 
fused to  be  given  to  the  jury  as  to  the 
nature  of  the  duty  of  the  employer  and  the 
rules  respecting  assumption  of  risk  and 
contributory  n^ligence  under  the  Federal 
employers'  liability  act. 

There  is  a  motion  to  dismiss,  upon  the 
ground  that  no  return  day  is  specified  in 
the  writ  of  error  or  citation.  Carroll  t. 
Dorsey  (1857)  20  How.  204,  207,  16  L.  ed. 
803,  804,  and  Sea  v.  Connecticut  Mut.  L. 
Ins.  Co.  (1880)  154  U.  6.  659,  and  25  U 
ed.  882,  14  Sup.  Ct.  Rep.  1191,  are  relied 
upon.  These  decisions  were  based  upon 
I  22  of  the  Judiciary  act  of  September  24, 
1789,  1  Stat  at  L.  84,  chap.  20,  which  was 
held  to  require  a  certain  return  day  to  bego 
specified  in  the  writ  of  error.  Accordingly,^ 
general  rule  *  83,  promulgated  December* 
terms,  1867  (6  WalL  vL),  afterwards  found 
as  clause  5  of  rule  8  of  the  revised  rules 
promulgated  January  7»  1884  (106  U.  8. 
577,  20  L.  ed.  902,  3  Sup.  Ct  Rep.  vii.)» 
required  that  the  writ  of  error  and  citation 
should  be  returnable  on  the  first  day  of 
the  term  in  cases  where  final  Judgment  waa 
rendered  more  than  thirty  days  before  that 
day,  and  on  the  third  Monday  of  the  term 
in  cases  where  Judgment  was  rendered  lest 
than  thirty  days  before  the  first  day, 
Blatchf.  U.  6.  Ct.  Rules  77.  But  under 
the  authority  conferred  by  |  917,  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  684),  the  courts 
on  January  20,  1891,  amended  clause  5  of 
rule  8  so  as  to  read:  "All  appeals,  writs  of 
error,  and  citations  must  be  made  return- 
able not  exceeding  thirty  days  from  the 
day  of  signing  the  citation,  whether  the 
return  day  fall  in  vacation  or  in  term  time» 
and  be  served  before  the  return  day"  (137 
U.  S.  710,  84  L.  ed.  1122,  11  Sup.  Ct.  Rep. 
iii.).  And  in  the  present  rule  as  promul* 
gated  December  22,  1911  (222  U.  S.  p.  14» 
Appx.  56  L.  ed.  1297,  32  Sup.  Ct.  Rep* 
vii.),  the  same  language  is  retained,  with 
an  exception  extending  the  time  to  sixty 
days  in  writs  of  error  and  appeals  from  the 
western  states,  and  Alaska,  Hawaii,  and 
Porto  Rico,  and  to  120  days  as  to  the  Phil- 
ippine Islands.  An  extension  of  the  time 
in  favor  of  the  more  distant  states  and 
territories  was  first  introduced  as  clause 
3  of  original  rule  63,  promulgated  at  De- 
cember term,  1853  (16  How.  ix.  14  L.  ed. 
818),  and  has  been  continued,  with  amend- 
ments, until  the  present  time  (21  How» 
viii.;  2  Wall,  viii.;  108  U.  S.  678,  20  L.  ed. 
908,  8  Sup.  Ct.  Rep.  viii.).  It  has,  how- 
ever, no  bearing  upon  the  form  of  the  writ 
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or  dtation,  aside  from  the  Hmit  of  time 
tbai  may  be  allowed  between  date  and  re- 
turn. 

The  present  writ  of  error  and  citation 
were  dated  the  4th  day  of  August,  1913,  and 
in  terms  were  returnable  ''within  thirty 
days  from  the  date  hereof."  This  form  lias 
been  usually  employed,  with  the  approval  of 
^the  court,  since  the  amendment  of  the  rule 
^made  in  1891,  as  mentioned.     It  is  a  sub- 

*  stantial  compliance  with  the  present^rule, 
and  tends  to  avoid  errors  that  otherwise 
might  be  made  in  Inserting  a  day  certain 
as  a  return  day. 

This  motion  must  therefore  be  denied, 

A  second  motion  to  dismiss,  based  upon 
grounds  still  more  technical,  and  which  need 
not  be  particularly  stated,  will  likewise  be 
denied. 

There  is  a  further  motion  to  dismiss  for 
want  of  jurisdiction,  upon  the  ground  that 
no  right,  privilege,  or  immunity  under  the 
employers'  liability  act  was  especially  set 
up  or  claimed  in  the  state  court  of  last 
resort  and  by  that  court  denied.  But  since 
that  court  sustained  the  trial  court  In  over- 
ruling certain  contentions  made  by  plaintiff 
in  error  asserting  a  construction  of  the  act, 
which,  if  acceded  to,  would  presumably  have 
produced  a  verdict  in  its  favor,  and  oonse- 
^uent  immunity  from  the  action,  this  mo- 
tion must  be  denied,  upon  the  authority  of 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McWhirter, 
229  U.  8.  265,  67  L.  ed.  1179,  33  Sup.  Ct 
Rep*  868. 

Coming  now  to  the  merits,  we  need  con- 
sider only  certain  assignments  of  error  that 
are  based  upon  exceptions  to  the  action  of 
the  trial  judge  in  giving  and  refusing  to 
^ve  instructions  relating  to  the  issues  of 
defendant's  negligence,  the  assumption  of 
risk,  and  contributory  negligence. 

At  the  outset  we  observe  that  the  judge 
eividently  misapprehended  the  effect  of  the 
Federal  act  upon  state  legislation.  Thus, 
the  jury  was  told  that  plaintiff  had  brought 
the  action  under  the  Federal  statute;  "And 
where  Congress  enacts  a  law  within  the 
limits  of  its  power,  that  law  should  be  en- 
forced uniformly  throughout  the  entire 
United  States.  If  it  is  in  conflict  with  the 
state  law,  the  state  law  is  superseded.  But 
where  there  is  no  conflict  expressed  by  the 
statute  of  the  United  States,  then  the  rule 
of  the  state  prevails."  This,  of  course,  in 
^the  absence  of  a  speciflc  statement  of  the 
g  applicable  rule  of  the  state  law,  might  be 

*  treated  as  academic.  But  the  theory  *was 
carried  into  the  specific  instructions,  to  the 
extent  that  upon  the  questions  of  the  em- 
ployer's duty  and  the  assumption  of  risk 
by  the  employee,  the  charge  was  modeled 
rather  upon  the  North  Carolina  statute  than 
upon  the  act  of  Congress.    By  |  2646,  N. 


G.  Revisal  of  1905,  "Any  servant  or  em- 
ployee of  any  railroad  company  operating 
in  this  stats  who  shall  suffer  injury  to  his 
person,  or  the  personal  representative  of 
any  such  servant  or  employee  who  shall 
have  suffered  death  in  the  course  of  his 
services  or  employment  with  such  company 
by  the  negligence,  carelessness,  or  incomp^ 
tence  of  any  other  servant,  employee,  or 
agent  of  the  company,  or  by  any  defect  in 
the  machinery,  ways,  or  appliances  of  the 
company,  shall  be  entitled  to  maintain  an 
action  against  such  company.  Any  contract 
or  agreement,  expressed  or  implied,  made 
by  any  employee  of  such  company  to  waive 
the  benefit  of  this  section,  shall  be  null 
and  void." 

Upon  the  issue  of  defendant's  negligence^ 
the  trial  court  charged  the  jury  as  follows: 
"It  is  the  duty  of  the  defendant  to  provide 
a  reasonably  safe  place  for  the  plaintiff  to 
work,  and  to  furnish  him  with  reasonably 
safe  appliances  with  which  to  do  his  work.** 
And  in  various  other  forms  the  notion  was 
expressed  that  the  duty  of  defendant  was 
absolute  with  respect  to  the  safety  of  tha 
place  of  work  and  of  the  appliances  for 
the  work.  Thus :  "If  you  find  from  the  evi- 
dence that  it  [the  locomotive  engine]  was 
turned  over  to  him  without  the  guard,  and 
if  you  further  find  from  the  evidence  that 
the  guard  was  a  proper  safety  provision  for 
the  use  of  that  gauge,  and  that  it  was  un- 
safe without  it,  then  the  defendant  did  not 
furnish  him  a  safe  place  and  a  safe  ap- 
pliance to  do  his  work,  and  if  it  remained 
in  that  condition  it  was  continuing  negli- 
gence on  the  part  of  the  defendant,  and  if 
he  was  injured  in  consequence  thereof,  if 
you  so  find  by  the  greater  weight  of  tha 
evidence,  you  should  answer  the  first  issue, ^ 
'Yes.' "  g 

*In  these  instructions  the  trial  judge  evi-* 
dently  adopted  the  same  measure  of  respon- 
sibility respecting  the  character  and  safe 
condition  of  the  place  of  work,  and  the  ap- 
pliances for  the  doing  of  the  work,  that  is 
prescribed  by  the  local  statute.  But  it  is 
settled  that  since  Congress,  by  the  act  of 
1908,  took  possession  of  the  field  of  the 
employer's  liability  to  employees  in  inter- 
state transportation  by  rail,  all  state  laws 
upon  the  subject  are  superseded.  Second 
Employers'  Liability  Cases  (Mondou  v.  Kew 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  55, 
66  L.  ed.  327,  348,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875. 

The  act  is  quoted  in  full  in  that  case  at 
p.  6.  By  its  1st  section  a  right  of  action 
is  conferred  (under  conditions  specified)  for 
injury  or  death  of  the  employee  "resulting 
in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employees 
of  sudi  carrier,  or  by  reason  of  any  defect 
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or  inBtifficieney,  dii«  to  lis  negligence,  in  ita 
cars,  engineB,  applianees,  machinery,  track, 
roadbed,  works,  boata,  wharves,  or  other 
equipment." 

This  clause  has  two  branches;  the  one 
covering  the  negligence  of  any  of  the  of- 
ficers, agents,  or  employees  of  the  carrier, 
which  has  the  etfect  of  abolishing  in  this 
class  of  cases  the  common-law  rule  that 
exempted  the  employer  from  responsibility 
for  the  negligence  of  a  fellow  employee  of 
the  plaintiff;  and  the  other  relating  to 
defects  and  insuiBciencies  in  the  cars,  en- 
gines, appliances,  etc.  But,  plainly,  with 
respect  to  the  latter  as  well  as  the  former 
ground  of  liability,  it  was  the  intention 
of  Congress  to  base  the  action  upon  negli- 
gence only,  and  to  exclude  responsibility  of 
the  carrier  to  its  employees  for  defects  and 
insufficiencies  not  attributable  to  negligence. 
The  common -law  rule  is  that  an  employer 
is  not  a  guarantor  of  the  safety  of  the  place 
of  work  or  of  the  machinery  and  appliances 
of  the  work;  the  extent  of  its  duty  to  its 
employees  is  to  see  that  ordinary  care  and 
prudence  are  exercised,  to  the  end  that  the 
^  place  in  which  the  work  is  to  be  performed 
gand  the  tools  and  appliances  of  the  work 
•  may  be  safe  for  the  workmen.  Hough 
T.  Texas  &  P.  R.  Co.  100  U.  S.  213,  217, 
26  L.  ed.  612,  616;  Washington  ft  G.  R. 
Co.  y.  McDade,  186  U.  S.  664,  670,  84  L. 
ed.  286,  241,  10  Sup.  Ct  Rep.  1044;  Choo* 
taw,  O.  &  O.  R.  Co.  T.  McDade,  191  U.  S. 
64,  67,  48  L.  ed.  06,  100,  24  Sup.  Ct.  Rep. 
24,  16  Am.  Neg.  Rep.  280.  To  hold  that 
under  the  statute  the  railroad  company  is 
liable  for  the  injury  or  death  of  an  em- 
ployee resulting  from  any  defect  or  in- 
suiBciency  in  its  cars,  engines,  appliances, 
etc.,  however  caused,  is  to  take  from  the 
act  the  words  '*due  to  its  negligence."  The 
plain  effect  of  these  words  is  to  condition 
the  liability  upon  negligence;  and  had  there 
been  doubt  before  as  to  the  common-law 
rule,  certainly  the  act  now  limits  the  re- 
sponsibility of  the  company  as  indicated. 
The  instructions  above  quoted  imposed  upon 
the  employer  an  absolute  responsibility  for 
the  safe  condition  of  the  appliances  of  the 
work,  instead  of  limiting  the  responsibility 
to  the  exercise  of  reasonable  care.  In  effect* 
the  jury  was  instructed  that  the  absence 
of  the  guard  glass  was  conclusive  evidence 
of  defendant's  negligence.  In  this  there 
was  error. 

The  questions  more  particularly  discussed, 
however,  and  upon  which  the  decision  seems 
to  have  turned  in  the  supreme  court  'of 
North  Carolina,  pertain  to  the  issues  of 
assumption  of  risk  and  contributory  negli- 
gence. By  §  3  of  the  act  of  1008  it  Is 
declared  that  "the  fact  that  the  employee 
may  haw  been  guilty  of  contributory  negli- 


gence shall  not  bar  a  reoovexy,  but  the  dam* 
ages  shall  be  diminished  by  the  jury  i» 
proportion  to  the  amount  of  negligence  at* 
trtbutable  to  such  employee:  Provided,  thai 
no  such  employee  who  may  be  injured  or 
killed  shall  be  held  to  have  been  guilty  of 
contributory  negligence  in  any  case  where 
the  violation  by  such  common  carrier  of 
any  statute  enacted  for  the  safety  of  cm^ 
ployees  contributed  to  the  injury  or  death 
of  such  employee."  And  by  §  4,  "Such  em* 
ployee  shall  not  be  held  to  have  assumed 
the  risks  of  his  employment  in  any  case 
where  the  violation  by  such  common  carrier  o 
of  any  statute  enacted  for*the  safety  of  em*!? 
ployees  contributed  to  the  injury  or  death 
of  such  employee." 

By  the  phrase  "any  statute  enacted  for 
the  safety  of  employees,"  Congress  evident- 
ly intended  Federal  statutes,  such  as  the- 
safety  appliance  acts  (27  Stat,  at  L.  531« 
chap.  106,  U.  6.  Comp.  Stat.  1901,  p.  3174; 
82  Stat,  at  L.  943,  chap.  976,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1314;  36  Stat,  at  L, 
298,  chap.  160,  U.  S.  Comp.  Stat.  Supp.. 
1911,  p.  1827;  id.  1913,  chap.  103,  U.  &. 
Comp.  Stat  Supp.  1911,  p.  1333),  and 
the  hours  of  service  act  (84  Stat,  at  Lr 
1416,  chap.  2939,  U.  S.  Comp.  Stat.  Supp.- 
1911,  p.  1821).  For  it  is  not  to  be  con* 
ceived  that,  in  enacting  a  general  law  for 
establishing  and  enforcing  the  responsibil* 
ity  of  conunon  carriers  by  railroad  to  their 
employees  in  interstate  commerce.  Congress 
iatended  to  permit  the  legislatures  of  the- 
several  states  to  determine  the  effect  oi  con* 
tributory  n^ligence  and  assumption  of  risli^ 
by  enacting  statutes  for  the  safety  of  em* 
ployees,  since  this  would  in  effect  relegat*^ 
to  state  control  two  of  the  essential  factort- 
that  determine  the  responsibility  of  the- 
employer. 

It  seems  to  US  that  §  4,  in  eliminating- 
the  defense  of  assumption  of  risk  in  the 
cases  indicated,  quite  plainly  evidences  the 
legislative  intent  that  in  all  other  casea 
such  assumption  shall  have  its  former  ef* 
feet  as  a  complete  bar  to  the  action.  And, 
taking  §§3  and  4  together,  there  is  no 
doubt  that  Congress  recognized  the  dis- 
tinction between  contributory  negligence 
and  assumption  of  risk;  for,  while  it  is 
declared  that  neither  of  these  shall  avail 
the  carrier  in  cases  where  the  violation  of 
a  statute  has  contributed  to  the  injury 
or  death  of  the  employee,  there  is,  with 
respect  to  cases  not  in  this  category,  a  lim- 
itation upon  the  effect  that  is  to  be  given  to 
contributory  negligence,  while  no  corre- 
sponding limitation  Is  imposed  upon  the 
defense  of  assumption  of  risk — perhaps  none 
was  deemed  feasible. 

The  distinction,  although  simple,  is  some- 
times overlooked.     Contributory  negligence 
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involveB  the  notion  of  some  fault  or  breach 
of  duty  on  the  part  of  the  employee;  and 
e  since  it  is  ordinarily  his  duty  to  take  some 
•  precaution^for  his  own  safety  when  engaged 
in  a  hazardous  occupation,  contributory  neg- 
ligence is  sometimes  defined  as  a  failure  to 
use  such  care  for  his  safety  as  ordinarily 
prudent  employees  in  similar  circumstances 
would  use.  On  the  other  hand,  the  assump- 
tion of  risk,  even  though  the  risk  be  obvi- 
ous, may  be  free  from  any  suggestion  of 
fault  or  negligence  on  the  part  of  the  em- 
ployee. The  risks  may  be  present,  notwith- 
standing the  exercise  of  all  reasonable  care 
on  his  part.  Some  employments  are  neces- 
sarily fraught  with  danger  to  the  workman, 
^-danger  that  must  be  and  is  confronted  in 
the  line  of  his  duty.  Such  dangers  as  are 
normally  and  necessarily  incident  to  the 
occupation  are  presumably  taken  into  the 
account  in  fixing  the  rate  of  wages.  And 
a  workman  of  mature  years  is  taken  to 
assume  risks  of  this  sort,  whether  he  is 
actually  aware  of  them  or  not.  But  risks 
of  another  sort,  not  naturally  incident  to 
the  occupation,  may  arise  out  of  the  failure 
of  the  employer  to  exercise  due  care  with 
respect  to  providing  a  safe  place  of  work 
and  suitable  and  safe  appliances  for  the 
work.  These  the  employee  is  not  treated  as 
assuming  until  he  becomes  aware  of  the 
defect  or  disrepair  and  of  the  risk  arising 
from  it,  unless  defect  and  risk  alike  are  so 
obvious  that  an  ordinarily  prudent  person 
under  the  circumstances  would  have  ob* 
served  and  appreciated  them.  These  dis- 
tinctions have  been  recognized  and  applied 
in  numerous  decisions  of  this  court.  Choc- 
taw, O.  &  G.  R.  Co.  V.  McDade,  191  U.  8. 
64,  68,  48  L.  ed.  96,  100,  24  Sup.  Ct.  Rep. 
24,  15  Am.  Neg.  Rep.  230;  Schlemmer  y. 
Buffalo,  R.  &  P.  R.  Co.  220  U.  S.  590,  696, 
56  L.  ed.  596,  600,  31  Sup.  Ct.  Rep.  561; 
Texas  &  P.  R.  Co.  v.  Harvey,  228  U.  S.  319, 
321,  57  L.  ed.  852,  855,  33  Sup.  Ct.  Rep. 
618;  Gila  Valley,  G.  A  N.  R.  Co.  ▼.  Hall, 
232  U.  S.  94,  102,  58  L.  ed.  — ,34  Sup.  Ot 
Rep.  229;  and  cases  cited. 

When  the  employee  does  know  of  the  de- 
fect, and  appreciates  the  risk  that  is  at- 
tributable to  it,  then  if  he  continues  in  the 
employment  without  objection,  or  without 
obtaining  from  the  employer  or  his  repre- 
e  sentative  an  assurance  that  the  defect  will 
«  be  remedied,  the  employee^assumes  the  risk, 
even  though  it  arise  out  of  the  master's 
breach  of  duty.  If,  however,  there  be  a 
promise  of  reparation,  then  during  such 
time  as  may  be  reasonably  required  for  its 
performance,  or  until  the  particular  time 
specified  for  its  performance,  the  employee, 
relying  upon  the  promise,  does  not  assume 
the  risk  unless  at  least  the  danger  be  so 
imminent  that  no  ordinarily  prudent  man 


under  the  ciroumstanoes  would  rely  upon 
such  promise.  Hough  v.  Texas  &  P.  R.  Co. 
100  U.  8.  213,  224,  25  L.  ed.  612,  617; 
Southwestern  Brewery  &  Ice  Co.  v.  Schmidt, 
226  U.  S.  162,  168,  57  L.  ed.  170,  173,  33 
Sup.  Ct.  Rep.  68.  This  branch  of  the  law 
of  master  and  servant  seems  to  be  traceable 
to  Holmes  v.  Clarke,  6  Hurlst.  &  N.  349, 
30  L.  J.  Exch.  N.  S.  135,  7  Jur.  N.  S.  397, 
3  L.  T.  N.  S.  675,  9  Week.  Rep.  419;  Clarke 
V.  Holmes,  7  Hurlst  &  N.  937,  9  L.  T.  N.  S. 
178,  10  Week.  Rep.  405. 

In  the  light  of  these  principles,  the  ml* 
ings  of  the  trial  court  in  the  case  at  bar 
must  be  considered. 

Defendant  specifically  requested  an  in- 
struction that  plaintiff's  right  to  recover 
damages  was  to  be  determined  by  the  pro- 
visions oi  the  Federal  act,  and  that  "if  you 
find  by  a  preponderance  of  evidence  that 
the  water  glass  on  the  engine  on  whieh 
plaintiff  was  employed  was  not  provided 
with  a  guard  glass,  and  the  condition  of 
the  glass  was  open  and  obvious  and  was 
fully  known  to  plaintiff,  and  he  continued 
to  use  such  water  glass  with  suoh  knowledge 
and  without  objection,  and  that  he  knew 
the  risk  incident  thereto,  then  the  court 
charges  you  that  the  plaintiff  voluntariij 
assumed  the  risk  incident  to  such  use^ 
and  you  will  answer  the  second  issue 
'Yes.' "  The  court  gave  this  instruction  as 
applicable  to  the  issue  of  contributory  neg- 
ligence, and  instead  of  the  words,  "then  the 
court  charges  you  that  the  plaintiff  volun- 
tarily assumed  the  risk  incident  to  such 
use,  and  you  will  answer  the  second  issue 
'Yes,'"  used  the  words,  "then  the  court 
charges  you  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  you  will 
answer  the  third  issue  'Yes.'"  To  the 
refusal  to  give  the  instruction  as  requested, 
and  the  modification  of  it,  defendant  except-^ 
ed. 

*The  trial  court  evidently  deemed,  as  did* 
the  state  supreme  court,  that  the  topic  of 
assumption  of  risk,  with  reference  to  the 
circumstances  of  the  case,  was  sufficiently 
and  properly  covered  by  an  instruction 
actually  given  as  follows:  after  stating  in 
general  terms  that  "a  man  assumes  the 
risk  when  he  takes  employment,  incident 
to  the  class  of  work  which  he  is  to  perform," 
but  that  "he  does  not  assume  the  risk  in- 
cident to  the  negligence  of  his  emp'oyer 
in  providing  machinery  and  appliances  with 
which  he  has  to  work,''  the  court  proceeded 
as  follows: 

"On  the  other  hand,  the  employer  has 
the  right  to  assume  that  his  employee  will 
go  about  his  work  in  a  reasonaDly  safe 
way,  and  give  due  regard  to  the  machinery 
and  appliances  which  are  in  his  hands  and 
under  his  control,  and  if  you  should  find 
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from  the  evidence  by  its  greater  weight 
( because  the  burden  in  this  instance  is  on 
the  defendant  )y  that  the  pUiintiff  knew 
of  the  absence  of  the  guard  or  shield  to 
the  water  guage  and  failed  to  give  notice 
to  the  defendant  or  to  the  agent  whose  duty 
it  was  to  furnish  the  water  gauge  and  ap- 
pliance, and  he  continued  to  use  it  without 
giving  that  notice,  i^  being  furnished  to 
him  in  a  safe  condition,  then  he  assumed 
the  risk  incident  to  his  work  in  the  engine 
with  the  glass  water  gauge  in  that  condi- 
tion, although  he  might  have  handled  his 
engine  in  every  other  respect  with  perfect 
care."     [Italics  ours.] 

It  will  be  observed  that  by  this  instme- 
tion  the  application  of  the  rule  of  assump- 
tion of  risk  was  conditioned  upon  the  jury 
finding  that  the  water  gauge,  when  fur* 
nished  to  plaintiff,  was  in  a  safe  condition. 
Here  again  the  court  appears  to  have  fol- 
lowed the  local  statute,  rather  than  the  act 
of  Congress;  for  §  2646,  N.  G.  Revisal  of 
1905,  already  quoted,  has  been  held  by  the 
state  supreme  court  to  abolish  assumption 
of  risk  as  a  bar  to  an  action  by  a  railroad 
employee  for  an  injury  attributable  to  de- 
e  fective  appliances  furnished  by  the  employ- 
•  er.  Coley  v.  North  Carolina  R.  CoM28  N. 
C.  534,  67  L.B.A.  817,  89  S.  E.  43.  The 
trial  court,  while  recognizing  that  the  act 
of  Congress  applied  so  far  as  its  terms  ex- 
tended, and  that  by  its  terms  the  employee 
is  not  to  be  held  to  have  assumed  the  risk 
in  any  case  where  the  violation  by  the  car- 
rier of  a  statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury,  at  the 
same  time  held  that,  since  no  statute  had 
been  enacted  covering  such  an  appliance  as 
the  glass  water  gauge,  the  rights  of  plain- 
iitt  were  such  as  he  would  have  under  the 
state  law.  An  instruction  to  the  jury  to 
this  effect  preceded  the  instructions  we  have 
just  quoted. 

It  is  true  that  such  an  appliance  as  the 
water  gauge  and  guard  glass  in  question 
is  not  covered  by  the  provisions  of  the  safety 
appliance  act,  or  any  other  law  passed  by 
Congress  for  the  safety  of  employees,  in 
force  at  the  time  this  action  arose.  But 
the  necessary  result  of  this  is  not  to  leave 
the  employer  responsible  for  the  conse- 
quences of  any  defect  in  such  an  appliance, 
excluding  the  common-law  rule  as  to  as- 
sumption of  risk,  but  to  leave  the  matter 
in  this  respect  open  to  the  ordinary  appli- 
cation of  the  common-law  rule.  The  adop- 
tion of  the  opposite  view  would  in  effect 
leave  the  several  state  laws,  and  not  the 
aet  of  Congress,  to  control  the  subject- 
matter. 

By  the  instruction  as  given,  the  applica- 
tion of  the  rule  of  assumed  risk  was  con- 
fined to  the  single  hypothesis  that  the  jury 


should  find  the  guard  glass  was  in  position 
when  the  engine  was  delivered  to  plaintiH 
on  the  morning  of  July  27th.  This,  as  al* 
ready  pointed  out,  was  one  of  the  questions 
in  dispute;  plaintiff  having  testified  that 
the  guard  glass  was  missing  at  that  time, 
while  his  fireman  testified  (and  in  this  was 
corroborated  by  circumstantial  evidence) 
that  It  was  in  place  at  that  time,  and  was 
subsequently  broken.  But  by  the  common 
law,  with  respect  to  the  assumption  by  th« 
employee  of  the  risk  of  Injuries  attributabU 
to  defects  due  to  the  employer's  negligence^ 
when  known  and  appreciated  by  the  em* 9 
ployee^^and  not  made  the  subject  of  obje^y? 
tion  or  complaint  by  him,  it  is  quite  im- 
material whether  the  defect  existed  when 
the  appliance  was  first  placed  in  his  charge^ 
or  subsequently  arose.  Hence,  if  the  guard 
glass  was  missing  when  pbiintiff  first  took 
the  engine,  as  he  testified,  and  he,  know* 
ing  of  its  absence  and  the  consequent  risk 
to  himself,  continued  to  use  the  water  guage 
without  giving  notice  of  the  defect  to  the 
defendant  or  its  representative,  he  assumed 
the  risk. 

Defendant  was  entitled  to  have  the  re- 
quested instruction  given  respecting  assump- 
tion of  risk,  and  as  the  charge  actually 
given  did  not  cover  the  same  ground,  there 
was  error. 

Its  harmful  effect  is  conspicuously  evi- 
dent when  we  note  thst  the  jury,  while 
finding  that  plaintiff  did  not  assume  the 
risk,  at  the  same  time  found  that  he  did 
by  his  own  negligence  contribute  to  his 
injury.  Presumably,  if  instructed  in  th« 
manner  requested  by  defendant,  the  jury 
would  have  found  that  the  risk  was  as- 
sumed, and  this  would  have  entitled  de- 
fendant to  a  judgment  in  its  favor,  instead 
of  a  mere  mitigation  of  the  damages,  which 
was  the  consequence  of  a  finding  of  contrib- 
utory negligence. 

The  judgment  of  the  Supreme  Court  of 
North  Carolina  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  nol 
inconsistent  with  this  opinion. 

Reversed. 


(233  U.  B.  479) 
BAER   BROTHERS   MERCANTILE   COM- 
PANY,  Plff.  In  Err., 

V, 

DENVER    &    RIO    GRANDE    RAILROAD 

COMPANY. 

COMMERCK   ({  88*)— Intrbstatb  ComCEBCE 
COMMlSSION—REPAaATION     ObDEB— OMIS- 
SION TO  Fix  Futubb  Rates. 
1.  There  Is  no  such  necessary  connection 
between  the  subjects  of  reparation  for  un- 
reasonable interstate  freight  rates  charged 
and  collected,  and  the  fixing  of  new  and 
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reasonableness  of  the  rate  of  45  cents  from 
Pueblo,  Colorado,  to  LeadTille,  Colorado, 
saying  that  "an  order  of  reparation  without 
such  an  establishment  of  a  reasonable  maxi- 
mum rate  is  beyond  the  power  of  the  Com- 
mission and  void;  and  as  no  such  rate  was 
prescribed  and  no  order  forbidding  the 
future  use  of  an  excessive  rate  was  made  in 
the  case  in  hand,  the  Commission's  order  of 
reparation  in  this  case  was  beyond  its 
power  and  void.  This  conclusion  disposes 
of  the  case  in  hand  and  renders  it  im- 
possible for  a  judgment  to  be  obtained 
against  tlie  railroad  company  upon  the 
reparation  order  of  the  Commission  upon 
which  the  action  is  based.  It  is  therefore 
unnecessary  to  consider  the  other  questions 
in  the  case  and  the  judgment  below  is  re- 
versed." A  mandate  issued  in  which  it  was 
"ordered  that  this  case  be  and  the  same  is 
hereby  remanded  to  the  said  circuit  court 
with  direction  for  further  proceedings  in 
accordance  with  the  views  expressed  in  the 
opinion  of  this  court." 

The  Baer  Brothers  Company  then  brought 
the  case  here  by  writ  of  error. 

Mr.  William  B.  Harrison  for  plaintiff 
in  error. 

Messrs.  B.  N.  Clark,  Joel  F.  Vaile,  and 
J.  Q.  McMurry  for  defendant  in  error. 

•  Mr.  Justice  liamar,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

In  proceedings  before  the  Commerce  Com- 
mission the  plaintiff  secured  an  order  re- 
quiring the  defendant  to  pay  it  $3,438.27  as 
reparation  for  unreasonable  freight  rates 
charged  and  collected,  the  fixing  of  a  new 
and  just  rate  being  left  for  future  decision. 
The  carrier  failed  to  make  the  payment  re- 
quired, and  the  plaintiff  thereupon  brought 
suit  and  recovered  judgment  for  the  sum 
awarded,  together  with  interest  and  at- 
torneys' fees.  This  judgment  was  reversed 
by  the  circuit  court  of  appeals,  which  held 
that  the  order  was  void  on  its  face,  and 
could  not  be  the  basis  of  a  recovery  for  the 
reason  that,  while  reparation  had  been 
awarded  on  the  ground  that  the  old  rate 
was  unreasonable,  the  Commission  had  not 
fixed  a  new  and  just  rate  for  the  future. 

1.  That  the  two  subjects  of  reparation 
and  rates  may  be  dealt  with  in  one  order  is 
undoubtedly  true.  Texas  &  P.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  S.  446,  51  L. 
ed.  561,  27  Sup.  Ct.  Rep.  350,  0  Ann.  Cas. 
1075;  Robinson  v.  Baltimore  &  O.  R.  Co. 
222  U.  S.  509,  56  L.  ed.  289,  32  Sup.  Ct.  Rep. 
114.  But  awarding  reparation  for  the  past 
and  fixing  rates  for  the  future  involve  the 
determination  of  matters  essentially  dif- 
ferent.   One  is  in  its  nature  private  and  the 


other  public  One  Is  made  by  the  Commis- 
sion in  its  quasi  judicial  capacity  to  meas* 
ure  past  injuries  sustained  by  a  private 
shipper;  the  other,  in  its  quasi  legislative 
capacity,  to  prevent  future  injury  to  the 
public.  But  testimony  showing  the  un- 
reasonableness of  a  past  rate  may  also  fur- 
nish information  on  which  to  fix  a  reason- 
able future  rate,  and  both  subjects  can  be,^ 
and  often  are,  disposed  of  by  the  samex 
order.  ThlS|*however,  is  not  necessarily  so.* 
Indeed,  under  the  original  commerce  act, 
the  two  matters  could  not  possibly  be  com- 
bined in  a  single  order  for  the  reason  that^ 
while  at  that  time  the  Commission  could 
order  the  carrier  to  desist  from  unreason- 
able practices  and  award  damages,  it  could 
not  fix  rates.  This  brought  about  an 
anomalous  state  of  affairs.  For  if  the  ship- 
per obtained  his  order  of  reparation  be- 
cause of  unreasonable  charges  which  the 
railroad  company  was  ordered  to  discon- 
tinue, a  slightly  different,  but  still  un- 
reasonable, rate  might  be  put  in  for  the 
future,  which  the  shipper  had  to  pay  and 
again  institute  proceedings  for  reparation. 
24  Stat,  at  L.  384,  §  16,  chap.  104,  U.  8. 
Comp.  Stat.  1901,  p.  3165. 

2.  This  situation  was  dealt  with  by  the 
Hepburn  act,  which,  in  addition  to  the  ex- 
isting power  to  make  reparation,  conferred 
upon  the  Commission  the  new  power  to 
make  rates  for  the  future.  But  the  two 
matters  were  treated  as  different  subjects 
and  were  dealt  with  in  separate  sections. 
Section  4  conferred  the  power  of  making 
rates.  Section  5  gave  the  Commission  power 
to  make  reparation  orders.  34  Stat^  at  L. 
589,  590,  §§  4,  5,  chap.  3591,  U.  S.  Comp. 
Stat.  Supp.  1911,  pp.  1297,  1301.  Not  only 
were  the  two  functions  separately  treated, 
but  an  analysis  of  the  act  shows  that  there 
is  no  such  necessary  connection  between 
them  as  to  make  the  quasi  judicial  order  for 
reparation  depend  for  its  validity  upon 
being  joined  with  a  quasi  legislative  order 
fixing  rates.  Persons  entitled  to  one  may 
have  no  interest  in  the  other.  Persons 
interested  in  both  may  be  entitled  to  repara- 
tion, and  not  to  a  new  rate;  or  to  a  new 
rate,  and  not  to  reparation.  For  example,  § 
13  permits  "any  mercantile,  agricultural,  or 
manufacturing  society  or  any  body  politio 
or  municipal  organization  to  make  com- 
plaints against  the  carrier."  On  the  ap- 
plication of  such  bodies,  old  rates  might  be 
declared  unjust  and  new  rates  established; 
but,  of  course,  no  reparation  would  be  given,30 
for  the  reason  that  such^complainants  were* 
not  shippers,  and  therefore  not  entitled  to 
an  award  of  pecuniary  damages.  Cf. 
Louisville  &  N.  R.  Co.  v.  Interstate  Com* 
merce  Commission,  227  U,  S.  89,  57  L.  ed« 
431,  33  Sup.  Ct.  Rep.  185.    Then,  too,  there 
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are  eases  in  whleh  a  rate,  reasonable  when 
made,  becomes  unreasonable  as  the  result 
of  a  gradual  change  in  conditions,  so  that 
no  reparation  is  ordered  even  though  a  new 
rate  be  established  for  the  future.  Ana^ 
darko  Cotton  Oil  Co.  v.  Atchison,  T.  ft  S.  P. 
R.  Co.  20  Inters.  Com.  Rep.  43.  Conversely, 
there  may  be  cases  where  what  was  an  un- 
reasonable rate  in  the  past  is  found  to  be 
reasonable  at  the  date  of  the  hearing.  In 
such  a  case  reparation  would  be  awarded 
for  past  unreasonable  charges  collected,  but 
no  new  rate  would  be  established  for  the 
future. 

3.  It  may,  however,  be  said  that  even  in 
such  a  case,  the  order,  while  condemning  the 
rate  for  the  past,  should  contain  a  provision 
validating  it  for  the  future.  But  while  this 
consideration  might  show  that  it  Was  er- 
roneous not  to  name  the  new  rate,  it  would 
not  follow  that  the  order  awarding  repara- 
tion was  void.  The  Hepburn  act  treats  the 
two  subjects  as  related,  but  independent. 
The  grounds  of  complaint  may  be  joint  or 
separate,  and  the  very  fact  that  they  may 
sometimes  be  separate  shows  that  the  pres- 
ence of  both  is  not  jurisdictional,  and  that 
the  absence  of  a  provision  for  one  need  not 
operate  to  invalidate  an  order  as  to  the 
other. 

This  conclusion  is  strengthened  by  con- 
sidering the  hardships  that  would  result 
from  nullifying  a  reparation  order  for  error 
in  omitting  a  provision  for  the  future  rate. 
It  would  punish  the  shipper  for  the  failure 
of  the  Commission.  It  would  deprive  him 
of  his  award  of  damages  for  his  private  in- 
jury, because  of  the  Commission's  omission 
to  make  a  rate  for  the  benefit  of  the  public 
The  shipper  might  or  might  not  intend  to 
remain  in  business.  He  might  or  he  might 
not  be  interested  in  future  rates.  He 
^  might  have  been  able  to  prove  unreasonable- 
^ness  as  to  the  past  without  being  able  to 
•  furnish  evidence  as  to  what  •would  be  rea- 
sonable for  the  future.  Or,  the  Commission 
might  be  in  position  to  say  with  certainty 
that  the  rates  had  been  unreasonable,  and 
award  reparation  accordingly,  but  it  might 
require  a  protracted  and  lengthy  hearing 
to  establish  what  would  be  just  for  the 
future.  To  make  the  shipper  wait  on  such 
a  finding,  and  deprive  him  of  his  present 
right  to  reparation,  until  the  determination 
of  an  independent  question,  would  work  a 
hardship  not  contemplated  by  the  act  and 
not  required  by  any  of  its  provisions. 

The  present  case  illustrates  some  of  these 
features.  The  plaintiff's  petition  asked  for 
reparation  and  that  the  Commission  would 
establish  just  rates.  On  the  hearing  it  ap- 
peared that  there  was  no  through  route  or 
joint  rate,  and  that  the  established  local 
charge  of  one  of  the  carriers  was  just^  while 


that  of  the  other  had  not  been  established 
or  included  in  a  filed  tariff  and  was  also 
unjust.  The  evidence  was  sufficient  to  sus- 
tain a  finding  of  damages  against  such  car* 
rier,  but  it  did  not  show  how  the  through 
rate  should  be  divided  between  the  two  com- 
panies, one  of  which  hauled  923  miles  and 
the  other  160  miles.  The  carriers  did  not 
ask  for  an  extension  of  the  time  within 
which  the  reparation  should  be  paid.  The 
fact  that  they  were  given  an  opportunity  to 
agree  on  a  through  rate  and  how  it  should 
be  divided  ought  not  to  deprive  plaintiff  of 
its  rights  to  damages  for  the  past,  under  a 
reparation  order  which  could  not^  by  any 
possibility,  be  changed  by  any  subsequent 
finding  as  to  rates  for  the  future. 

The  report  and  order  gave  the  plaintiff  no 
preference  over  other  shippers,  since  thej 
showed  that  15  cents  of  the  rate  charged  by 
the  Denver  ft  Rio  Grande  was  unreasonable. 
If  such  a  finding  of  unreasonableness  was 
not  sufilciently  general  to  inure  to  the  bene- 
fit of  all  other  shippers,  they  could,  on  ap- 
plication, have  secured  such  a  modificatioit 
as  to  enable  them  to  maintain  a  suit  for  the 
recovery  of  damages  for  unjust  charges  andA 
collections  in  the  past.  *  So  far  as  the  fatnrs*. 
operation  of  the  order  was  concerned,  all 
shippers  were  left  in  the  same  positioBt 
where,  from  the  necessity  of  the  case,  the 
old  rate  had  to  be  paid  until  the  time  had 
elapsed  within  which  a  new  and  jusi 
through  rate  could  be  put  into  effect.  Bui, 
however  desirable  it  may  have  been  to  deal 
with  the  entire  matter  at  one  time,  tho 
joinder  of  the  two  subjects  was  not  juris- 
dictional. There  was  no  such  necessary 
connection  between  the  two  as  to  make  the 
order  of  reparation  void  because  of  the 
absence  of  a  concurrent  provision  establish- 
ing a  rate  for  the  future. 

This  conclusion  makes  it  necessary  to 
consider  what  judgment  should  have  been 
entered  by  the  circuit  court  of  appeals 
(Baker  v.  Warner,  231  U.S.  588, 58  L.  ed.  — v 
34  Sup.  Ct.  Rep.  176).  That  necessitates  an 
examination  of  the  other  assignments  of 
error  relied  on  by  the  railroad  company. 

4.  The  Denver  ft  Rio  Grande  claimed  in 
the  record  in  the  court  of  appeals  that  the 
order  was  void  on  its  face  for  the  reason 
that  the  Commission  was  without  jurisdic- 
tion to  pass  upon  the  reasonableness  of  the 
rate  from  Pueblo,  Colorado,  to  Leadville, 
Colorado.  But  while  there  was  no  through 
rate  and  no  through  route,  there  was  in 
fact  a  through  shipment  from  St.  Louis, 
Missouri,  to  Leadville,  Colorado.  Its  inter- 
state character  could  not  be  destroyed  by 
ignoring  the  points  of  origin  and  desti- 
nation, separating  the  rate  into  its  com- 
ponent parts,  and  by  charging  local  rates 
and  issuing  local  waybills,  attempting  to 
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convert  an  interstate  ghipment  into  intra- 
Btate  transportation. 

For  where  goods  shipped  "from  a  point  in 
one  state  to  a  point  in  another  are  received 
in  transit  by  a  state  common  carrier,  un- 
der a  conventional  division  of  the  charges, 
such  carrier  must  be  deemed  to  have  sub- 
jected its  road  to  an  arrangement  for  a  con- 
tinuous carriage  or  shipment  within  the 
^meaning  of  the  act  to  regulate  commerce." 
^Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Inter- 
•  8tate«Commerce  Commission,  162  U.  S.  193, 
40  L.  ed.  933,  5  Inters.  Com.  Rep.  391,  16 
Sup.  Ct.  Rep.  700.  This  common  arrange- 
ment does  not  depend  upon  the  establish- 
ment of  a  through  route  or  the  issue  and 
recognition  of  a  through  bill  of  lading,  but 
may  be  otherwise  manifested.    Ibid. 

That  there  was  a  common  arrangement 
between  the  two  carriers  here  was  shown  by 
the  long-continued  course  in  dealing,  and 
the  division  of  the  freight,  with  the  knowl- 
edge that  it  had  been  paid  as  compensation 
for  the  single  haul.  If  there  had  been  a 
failure  on  the  part  of  one  of  the  carriers  to 
file  the  tariffs,  that  did  not  defeat  the  ju- 
risdietion  of  the  Commission  to  award  rep- 
aration against  that  same  carrier,  when  it 
Was  shown  that  its  unreasonable  charge  of 
45  cents  per  cwt.  formed  a  part  of  the 
total  rate  of  90  cents  per  cwt.  actually  paid 
by  the  Baer  Company. 

6.  The  dismissal  of  the  suit  brought  in 
1906,  for  the  recovery  of  damages  for  col- 
lecting unreasonable  freight  rates,  was  not 
a  bar  to  this  proceeding  for  the  reason  that 
a  voluntary  dismissal  of  an  action  at  law 
is  in  the  nature  of  a  nonsuit,  and  does  not 
operate  as  a  judgment  on  the  merits. 
Haldeman  v.  United  States,  91  U.  S.  684,  23 
L.  ed.  433;  Jacobs  V.  Marks,  182  U.  8.  683, 
691,  46  L.  ed.  1241,  1246,  21  Sup.  Ct  Rep. 
866. 

There  were  other  assignments  of  error  in 
the  circuit  court  of  appeals,  but  as  they 
are  not  discussed  in  the  brief  for  the  rail- 
road company,  they  may  be  treated  as 
abandoned  here. 

The  judgment  of  the  Circuit  Court  of 
appeals  is  reversed  and  that  of  the  Circuit 
Court  affirmed. 


(238  U.  8.  473) 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY 

V. 

JOSEPH  BEHRENS,  Administrator,  etc. 

Commerce  (§  27*)— Employers'  Liabiuty 
Act— Employ^  Must  be  Enqaqed  in  In- 
terstate Commerce. 
1.  Congress   intended,   by   the   provisions 
of  the  employers'  liability  act  of  April  22, 
1908    (35   Stat,   at  L.  C5,  chap.   149,  U.  S. 


Comp.  Stat.  Supp.  1911,  p.  1822 ),  making 
every  common  carrier  by  railroad  while  en- 
gaged in  interstate  commerce  liable  in  dam- 
ages to  any  person  "suffering  injury  while 
he  is  employed  bv  such  carrier  in  sucji 
commerce,"  to  connne  its  action  to  injuries 
occurring  when  the  particular  service  in 
which  the  employee  was  engaged  was  a  part 
of  interstate  commerce. 

[Ed.    Notew^For   other   cases,   see    Commerce, 
Cent.  Dig.  I  25 ;    Dec  Dig.  {  27.*] 

Commerce  (|  27*)— Emplotebs'  Liabilitt 
Act— When  Servant  I8  *'Eicplord  in 
Interstate  Commsrob." 
2.  A  fireman  employed  b^  an  Interstate 
railway  carrier  on  a  switching  enffine,  who 
was  killed  while  aiding  in  the  work  of  mov* 
ing  several  cars  all  loaded  with  intrastate 
freight,  between  two  points  in  the  same 
city,  was  not  employed  in  interstate  com- 
merce within  the  meaning  of  the  Federal 
employers'  liability  act  of  April  22,  1908, 
making  every  common  carrier  by  railroad, 
while  engaged  in  interstate  commerce,  liable 
to  an  employee  ^suffering  injury  while  he  is 
employed  by  such  carrier  in  sudi  com- 
merce," although  upon  completion  of  that 
task  the  switching  crew  was  to  have  gath- 
ered up  and  taken  to  other  points  several 
other  ears  as  a  step  or  link  m  both  inters 
state  and  intrastate  transportation. 

(Bd.    Note. — For   other   caacs,   see   Conunerce, 
Cent  Dig.  S  26 ;    Dec.  Dig.  S  27.*] 

[No.  241.] 

Argued  March  6,  1914.    Decided  April  fj, 

1914. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit,  presenting  the  question 
whether  a  railway  employee  was  engaged  in 
interstate  commerce  within  the  meaning  of 
the  employers'  liability  act.  Answered  In 
the  negative. 

The  facts  are  stated  in  the  opinion. 

Messrs.  BleweU  Lee,  Hunter  C.  Leake, 
and  Gustave  Lemle  for  the  Illinois  Central 
Railroad  Company. 

Mr.  Armand  Remain  for  Joseph  Beh- 
rens. 

Messrs.  Alfred  L.  Becker,  Maurice  0. 
Spratt,  and  Lester  F.  Gilbert  as  amioi 
curiof, 

*Mr.  Justice  Van  Bevanter  delivered  the? 
opinion  of  the  court: 

In  an  action  in  the  circuit  court  for  the 
eastern  district  of  Louisiana,  under  the 
Federal  employers'  liability  act  of  April  22, 
3908  (36  Stat,  at  L.  65,  chap.  149,  U.  8. 
Comp.  Stat.  Supp.  1911,  p.  1322),  againstt* 
a  railroad 'company,  by  a  personal  repre-* 
sentative  to  recover  for  the  death  of  his 
intestate,  the  plaintiiT  prevailed,  and  the 
defendant  took  the  case  by  writ  of  error  to 
the  circuit  court  of  appeals.     That  courts 


*For  other  caset  see  Mune  topic  ft  S  NXTMBBm  in  Dee.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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desiring  inshnction  upon  a  question  of  law 
arising  in  the  case,  certified  the  question 
here  under  §  239  of  the  Judicial  Code  [30 
Stat,  at  L.  1157,  chap.  231,  U.  S.  Conip. 
Stat.  Supp.  1011,  p.  228].  The  facts  shown 
in  the  certificate  are  these:  The  intestate 
was  in  the  service  of  the  railroad  company 
as  a  member  of  a  crew  attached' to  a  switch 
engine  operated  exclusively  within  the  city 
of  New  Orleans.  He  was  the  fireman,  and 
came  to  his  death,  while  at  his  post  of 
duty,  through  a  head-on  collision.  The 
general  work  of  the  crew  consisted  in  mov- 
ing cars  from  one  point  to  another  within 
the  city  over  the  company's  tracks  and 
other  connecting  tracks.  Sometimes  the 
cars  were  loaded,  at  other  times  empty,  and 
at  still  other  times  some  were  loaded  snd 
others  empty.  When  loaded  the  freight  in 
them  was  at  times  destined  from  within  to 
without  the  state  or  vice  versa;  at  other 
times  was  moving  only  between  points  with- 
in the  state,  and  at  still  other  times  was  of 
both  classes.  When  the  cars  were  empty 
the  purpose  was  usually  to  take  them  where 
they  were  to  be  loaded  or  away  from  where 
they  had  been  unloaded.  And  oftentimes, 
following  the  movement  of  cars,  loaded  or 
empty,  to  a  given  point,  other  cars  were 
gathered  up  and  taken  or  started  elsewhere. 
In  short,  the  erew  handled  interstate  and 
intrastate  traffic  indiscriminately,  frequent- 
ly moving  both  at  once  and  at  times  turn- 
ing directly  from  one  to  the  other.  At  the 
time  of  the  collision  the  crew  was  moving 
several  cars  loaded  with  freight  which  was 
wholly  intrastate,  and  upon  completing  that 
movement  was  to  have  gathered  up  and 
taken  to  other  points  several  other  cars 
as  a  step  or  link  in  their  transportation 
to  various  destinations  within  and  without 
the  state.  The  question  of  law  upon  which 
the  circuit  court  of  appeals  desires  instruc- 
^tion  is  whether,  upon  these  facts,  it  can  be 
^said  that  the  intestate,  at  the  time  of  his 
•  fatal  injury,  was  employed  in  •interstate 
commerce  within  the  meaning  of  the  em- 
ployers' liability  act. 

Considering  the  status  of  the  railroad  as 
a  highway  for  both  interstate  and  intra- 
state commerce,  the  interdependence  of  the 
two  classes  of  traffic  in  point  of  movement 
and  safety,  the  practical  difficulty  in  sepa- 
rating or  dividing  the  general  work  of  the 
switching  crew,  and  the  nature  and  extent 
of  the  power  confided  to  Congress  by  the 
commerce  clause  of  the  Constitution,  we 
entertain  no  doubt  that  the  liability  of  the 
carrier  for  injuries  suffered  by  a  member 
of  the  crew  in  the  course  of  its  general 
work  was  snbject  to  regulation  by  Congress, 
whether  the  particular  service  being  per- 
formed at  the  time  of  the  injury,  isolatedly 
considered,  was  in  interstate  or  intrastate 


commerce.    Baltimore  ft  0.  R.  Co.  ▼•  Ia> 

terstate  Commerce  Commission,  221  U.  S. 
612,  618,  65  L.  ed.  878,  882,  31  Sup.  Ct 
Rep.  G21 ;  Southern  R.  Co.  v.  United  States^ 
222  U.  S.  20,  26,  66  L.  ed.  72,  74,  32 
Sup.  Ct.  Rep.  2,  3  N.  C.  C.  A.  822 ;  Second 
Employers'  Liability  Cases  (Mondou  v.  New 
York,  N.  H,  &  H.  R.  Co.)  223  U.  S.  1,  56 
L.  ed.  327,  38  L.R.A.(N.S.)  44,  82  Sup.  Ct. 
Rep.  169,  1  N.  C.  C.  A.  875;  Interstate 
Commerce  Commission  v.  Goodrich  Transit 
Co.  224  U.  S.  194,  213,  56  L.  ed.  729,  737, 

32  Sup.  Ct.  Rep.  436;  Minnesota  Rate  Casee 
(Simpson  v.  Shepard)  230  U.  S.  362,  432» 
67  L.  ed.  1511,  1556.  48  L.R.A.(N.S.)  1151, 

33  Sup.  Ct.  Rep.  720.  The  decision  in  Em- 
ployer's Liability  Cases  (Howard  ▼.  Illi- 
nois C.  R.  Co.)  207  U.  S.  403,  52  L.  ed. 
297,  28  Sup.  Ct  Rep.  141,  is  not  to  the  con- 
trary, for  the  act  of  June  11,  1906  (34 
Stat,  at  L.  232,  chap.  3073,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1816),  there  pronounced 
invalid,  attempted  to  regulate  the  liability 
of  every  carrier  in  interstate  commerce, 
whether  by  railroad  or  otherwise,  lor  any 
injury  to  any  employee,  even  though  hia 
employment  had  no  connection  whatever 
with  interstate  conunerce. 

Passing  from  the  question  of  power  to 
that  of  its  exercise,  we  find  that  the  con- 
trolling provision  in  the  act  of  April  22, 
1908,  reads  as  follows:  "That  every  com- 
mon carrier  by  railroad  while  engaging  in 
commerce  between  any  of  the  several  states 
.  .  .  shall  be  liable  in  damages  to  any 
person  sufiTering  injury  while  he  is  employed 
by  such  carrier  in  such  commerce,  or,  in 
case  of  the  death  of  such  employee,  to  his 
or  her  personal  representative,  .  •  •  ior^ 
snch  injury  or  death  resulting*in  whole  or* 
in  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such  carrier, 
or  by  reason  of  any  defect  or  insufficiency, 
due  to  its  negligence,  in  its  cars,  engines, 
appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves,  or  other  equipment." 
Giving  to  the  words  ''suffering  injury 
while  he  is  employed  by  such  carrier  in 
such  commerce"  their  natural  meaning,  as 
we  think  must  be  done,  it  is  clear  thai 
Congress  intended  to  confine  its  action  to 
injuries  occurring  when  the  particular  serv- 
ice in  which  the  employee  is  engaged  is  a 
part  of  interstate  commerce.  The  act  was 
so  construed  in  Pedersen  v.  Delaware,  L.  it 
W.  R.  Co.  229  U.  S.  146,  57  L.  ed.  1125, 
33  Sup.  Ct.  Rep.  648,  8  N.  C.  C.  A.  779. 
It  was  there  said  (p.  150):  "There  can 
be  no  doubt  that  a  right  of  recovery  there- 
under arises  only  where  the  injury  is  suf* 
fered  while  the  carrier  is  engaged  in  inter- 
state commerce  and  while  the  employee  is 
employed  by  the  carrier  in  such  commeree.* 
Again    (p.   152) :     '*Tlie  true  test  always 
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is:  It  tbe  work  in  question  a  part  of  the 
interstate  commerce  in  which  the  carrier 
is  engaged?"  And  a  like  view  it  shown  in 
other  cases.  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  k  H.  R. 
Co.)  223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C. 
C.  A.  875:  Seaboard  Air  Line  R.  Co.  ▼. 
Moore,  228  U.  S.  433,  67  L.  ed.  007,  83 
Sup.  Ct.  Rep.  580;  St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Seale,  220  U.  8.  156,  158,  57  L.  ed. 
3129,  1133,  33  Sup.  Ct  Rep.  651;  North 
Carolina  R.  Co.  ▼.  Zachary,  282  U.  8.  248, 
2m,  58  L.  ed.  — ,  84  Sup.  Ct  Rep.  800; 
Grand  Trunk  Western  R.  Co.  ▼.  Lindsay,  383 
U.  S.  42,  58  L.  ed.  — ,  34  Sup.  Ct  R^.  08L 

Here,  at  the  time  of  the  fatal  injury  the 
intestate  was  engaged  in  moving  several 
cars,  all  loaded  with  intrastate  freight, 
from  one  part  of  the  city  to  another.  That 
was  not  a  service  in  interstate  commerce, 
and  so  the  injury  and  resulting  death  were 
not  within  the  statute.  That  he  was  ex- 
pected, upon  the  completion  of  that  task, 
to  engage  in  another  which  would  have  been 
a  part  of  interstate  commerce,  is  imma- 
terial under  the  statute,  for  by  its  terms 
the  true  test  is  the  nature  of  the  work  being 
done  at  the  time  of  the  injury. 

The  question  is  accordingly  answered  in 
the  negative. 


(28S  n.  8.  ML) 

THADDEUS    DAVIDS    COMPANY,    Peti- 
tioner, 

V. 

CORTLANDT  I.  DAVIDS  and  Walter  I. 
Davids,  Trading  as  Davids  Manufacturing 
Company. 

Tbade-Mabks  and  TBADB-NAines  (|  43^)— 

ReOISTBATION— SUBNAMKS  —  TBK  YXABS' 

Exclusive  Use. 

1.  Marks  which,  like  ordinary  surnames, 
are  not  the  subject  of  exclusive  appropria- 
tion as  a  common-law  trademark,  could  be 
registered  as  trademarks  under  the  4th  pro- 
viso of  the  act  of  Februanr  20,  1005  (33 
Stat,  at  L.  724,  chap.  592,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1459),  §  5,  that  nothing 
therein  should  prevent  the  registration  of 
any  mark  used  in  interstate  or  foreign  com- 
merce, or  in  commerce  with  the  Indian 
tribes,  which  was  in  actual  and  exclusive 
use  for  ten  years  next  preceding  the  passage 
of  the  act,  since  this  proviso,  although  not 
having  the  effect  of  limiting  the  exceptions 
in  that  section  with  respect  to  marks  of  a 
scandalous  sort  and  those  embracing  public 
insignia,  must  be  deemed  to  modify  the  gen- 
eral prohibition  contained  in  the  2d  proviso 
in  that  section  against  the  registration  of 
marks  consisting  of  names  of  persons, 
firms,  or  corporations,  of  terms  descriptive 
of   character    or    quality,    or    geographical 

names  or  terms. 

'Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  S9  48,  49 ;  Dec.  Dig. 
I  43.*3 


Tbade-Mabks  and  Tbadb-Nahes  (|  45^)— 
Bboistbatzon— Pbotbction. 

2.  One  who,  by  virtue  of  ten  years'  ao« 
tual  and  exclusive  use,  is  entitled  under  the 
4th  proviso  of  the  act  of  February  20,  1905, 
§  5,  to  register  as  a  trademark  a  mark 
which  was  not  the  subject  of  exclusive  ap- 

Eropriation  as  a  common-law  trademark, 
ecomes,  on  due  registration,  the  "owner** 
of  the  "trademark/'  and  is  entitled  to  the 
protection  in  its  use  as  such  which,  by  §|  10 

and  19,  is  afforded  to  an  "owner." 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dlr  IS  68,  69;  Dec  Dir 
S  45.*] 

Tbade-Mabks  and  Tbadb-Names  (f  45^)^ 

INFBINGEMENT   OF   ReOISTEBED    MaBK  — 
SUBNAICB— COLOBABLE   IlHTATION. 

3.  The  protection  against  colorable  imita- 
tion given  to  the  owner  of  a  registered 
trademark  by  the  act  of  February  20,  1905, 
§16,  extends  to  all  trademarks  within  the 
act,  including  those  which,  like  surnames, 
are  registerable  under  the  4th  proviso  of 
§  6  by  virtue  of  the  ten-year  clause,  al- 
though not  the  subject  of  exclusive  appro- 
priation as  a  common-law  trademark,  pro- 
vided they  are  not  used  contrary  to  §  21, 
"in  unlawful  business,"  or  "upon  any  arti- 
cle injurious  in  itself,"  or  "with  the  design 
of  deceiving  the  public,"  and  have  not  been 

"abandoned." 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  (fi  6S,  69;  Dec  Dig. 
S  45.*] 

Tbade-Mabks  and  Tbadb-Names  (|  65^)— 
Reqistbation  of  Mabks  Not  Tbchnioal 

TbADB- M  ABKS— I  If  FBINOEHENT. 

4.  The  reproduction,  copy,  or  imitation 
which,  under  the  act  of  February  20,  1905, 
§  10,  constitutes  an  infringement  of  a  regis- 
tered trademark,  must  be  such  as  is  cal- 
culated to  mislead  the  public  with  respect 
to  the  origin  or  ownership  of  the  goods,  and 
thus  to  invade  the  right  of  the  registrant 
to  the  use  of  the  name  or  term  as  a  desig- 
nation of  his  merchandise,  where  the  mark, 
consisting  of  names  or  terms  having  a  double 
significance,  and  being  susceptible  of  legiti- 
mate uses  with  respect  to  their  primary 
sense,  could  only  have  been  registered  un- 
der the  4th  proviso  of  §  5,  as  having  been  In 

actual  and  exclusive  use  for  ten  years. 

[Ed.  Note.— Kor  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  I  64;  Dec.  Dig.  S  65.*] 

Tbade-Mabks  and  Tbade-Naues  (S  58*)— 
Registbation  of  Subnasie  ^  Infbinos- 

MENT. 

6.  A  mark  consisting  of  a  surname  which, 
though  not  the  subject  of  exclusive  appro- 
priation as  a  common-law  trademark,  has 
been  registered  as  a  trademark  by  virtue  of 
the  ten  years'  clause  in  the  4th  proviso  of 
the  act  of  February  20,  3005,  §  5,  is  not 
reproduced,  copied,  or  imitated,  contrary  to 
§  16,  where  a  person  bearing  the  same  name 
uses  it  in  his  own  business,  although  deal- 
ing in  similar  goods,  if  the  name  is  not 
used  in  a  manner  tending  to  mislead,  and 
it  is  clearly  made  to  appear  that  the  goods 
are  his  own,  and  not  those  of  the  registrant. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  S§  ^.  <^ ;  Dec.  Dig. 
fi  M.*] 

Tbade-Mabks  and  Tbadb-Names  (|  5d*>— 

UEOI.STBATION  of  SUBNAME  —  I.NFBINGE- 

ment. 

G.  The  trademark  "Davids"  being  a  sur- 


*For  other  cases  see  same  topic  &  S  mumbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Dame  registered  under  the  ten  years'  clause 
in  the  4th  proviso  of  the  act  of  February 
20,  1905|  §  5,  and  placed  by  the  registrant 
prominently  at  tlie  top  of  its  labels  on  ink 
manufactured  by  it,  is  colorably  imitated, 
contrary  to  §  16  of  that  act,  by  persons 
bearing'  the  same  surname,  who  put  "C.  I. 
Davids"  in  the  same  position  on  their  ink 
labels,  and  at  the  bottom  of  such  labels  put 
"Davids  Mfg.  Co." 

[Bd.  Note.— For  other  cases,  ms  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  H  68-72;  Dec.  Dig. 
I  69.*] 

Tbadv-Mabks  and  Tbadb-Nakss  (|  97^)— 
Injunction  —  Against  Colobablb  In- 

JTBINOBMENT  OF  ReQISTKBBD  TSADK-MaBK 

^Extent  of  Rbusf. 

7.  The  owner  of  a  registered  trademark 
in  the  surname  "Davids,"  as  applied  to 
inks,  who  places  such  mark  prominently  at 
the  top  of  his  labels,  is  entitled  to  an  in- 
junction to  restrain  persons  bearing  the 
same  surname  from  violating  the  prohibi- 
tions of  the  act  of  February  20,  190j,  §  16, 
against  colorable  imitation  by  the  use  of 
the  words  "Davids  Mfg.  Co.,'''  and  by  the 
use  of  the  word  "Davids"  at  the  top  of 
their  labels  in  connection  with  the  business 
of  making  and  selling  inks. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
aad  Trade-Names,  Cent.  Dig.  fiS  UO,  lU;  Dec. 
Dig.  S  97.*] 

[No.  184.] 

Argued  January  22,   1014.     Decided  April 

27,  1914. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which,  on 
a  second  appeal,  reversed  a  decree  of  the 
Circuit  Court  for  the  Southern  District  of 
New  York,  enjoining  the  infringement  of  a 
registered  trademark.  Decree  of  the  Cir- 
cuit Court  of  Appeals  reversed  and  that  of 
the  Circuit  Court  affirmed. 

See  same  case  below,  114  C.  C.  A.  855, 
102  Fed.  915. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  P.  Preble  for  petitioner. 

Mr.  Emerson  R.  Newell  for  respondents. 

Mr.  Justice  Hnghes  delivered  the  opinion 
of  the  court: 

Thaddeus  Davids  Company,  manufacturer 
of  inks,  etc.,  brought  this  suit  for  the  in- 
fringement of  its  registered  trademark 
'.*DAVIDS.' "  It  was  alleged  that  the  com- 
plainant was  the  owner  of  the  trademark; 
that  it  had  been  used  in  interstate  com- 
merce by  the  complainant  and  its  prede- 
ocssors  in  business  for  upwards  of  eighty 
^ years;  that  on  January  22,  1907,  it  had 
•  been  registered  by  the  ^complainant  as  a 
trademark,  applicable  to  inks  and  stamp 
pads,  under  the  act  of  February  20,  1906 
(chap.  592,  33  Stat,  at  L.  724,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1459) ;  that  the  com- 
plainant was  entitled  to  such  registration 
under  §  5  of  the  act  by  reason  of  actual 
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and  exclusive  use  for  more  than  ten  yean 
prior  to  the  passage  of  the  act;  and  that 
the  defendants,  Cortlandt  I.  Davids  and 
Walter  I.  Davids,  trading  as  Davids  Manu- 
facturing Company,  were  putting  inks  upon 
the  market  with  infringing  labels.  The  bill 
also  charged  unfair  competition.  Upon 
demurrer,  the  validity  of  the  trademark  was 
upheld  by  the  circuit  court  of  appeals  (102 
C.  C.  A.  249,  178  Fed.  801),  and  on  final 
hearing,  upon  pleadings  and  proofs,  com- 
plainant had  a  decree.  190  Fed.  285.  This 
decree  was  reversed  by  the  circuit  court  of 
appeals,  which  held  that  there  was  no  in- 
fringement of  the  registered  trademark,  and 
that  the  suit,  if  regarded  as  one  for  unfair 
competition,  was  not  within  the  jurisdio- 
tion  of  the  court,  the  parties  being  citizena 
of  the  same  state.  114  C.  C.  A.  355,  198 
Fed.  915.     Certiorari  was  granted. 

As  the  mark  consisted  of  an  ordinary  sur* 
name,  it  was  not  the  subject  of  exclusive 
appropriation  as  a  common-law  trademark 
(Brown  Chemical  Co.  v.  Meyer,  139  U.  S. 
540,  542,  35  L.  ed.  247,  248,  11  Sup.  Ct. 
Rep.  626;  Howe  Scale  Co.  v.  WyckofT,  Sea- 
mans  &  Benedict,  198  U.  S.  118,  134,  135* 
49  L.  ed.  972,  984,  25  Sup.  Ct.  Rep.  609) ; 
and  the  complainant  derived  its  right  from 
the  fourth  proviso  of  §  5.  This  section,  at 
the  time  of  the  registration,  was  as  fol- 
lows:  t 

"See.  5.  That  no  mark  by  which  the 
goods  of  the  owner  of  the  mark  may  be 
idistinguished  from  other  goods  of  the  same 
class  shall  be  refused  registration  as  a 
trademark  on  account  of  the  nature  of  such 
mark  unless  such  mark — 

"(a)  Consists  of  or  comprises  immoral  or 
scandalooa  matter;  ^ 

"(b)  Consists  of  or  comprises  the  flag  or$ 
coat  of  arms  or^other  insignia  of  the  United* 
States,  or  any  simulation  thereof,  or  of 
any  state  or  municipality,  or  of  any  for* 
eign  nation:  Provided,  That  trademarka 
which  are  identical  with  a  registered  or 
known  trademark  owned  and  in  use  by  an- 
other, and  appropriated  to  merchandise  of 
the  same  descriptive  properties,  or  which  so 
nearly  resemble  a  registered  or  known  trade- 
mark owned  and  in  use  by  another,  and 
appropriated  to  merchandise  of  the  same  de- 
scriptive properties,  as  to  be  likely  to  cause 
confusion  or  mistake  in  the  mind  of  the 
public,  or  to  deceive  purchasers,  shall  not 
be  registered:  Provided,  That  no  mark 
which  consists  merely  in  the  name  of  an  in- 
dividual, firm,  corporation,  or  association, 

1  Section  5  has  been  amended  by  the  acts 
of  March  2,  1907,  chap.  2573,  34  Stat,  at  L. 
1251,  February  18,  1911,  chap.  113,  36  SUt 
at  L.  918,  U.  S.  Comp.  Stnt.  Supp.  1911,  p. 
14G2;  January  8,  1913,  chap.  7,  37  Stot.  at 
U  649. 
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not  written^  printed,  impressed,  or  woven 
in  some  particular  or  distinctive  manner  or 
in  association  with  a  portrait  of  the  indi- 
vidual, or  merely  in  words  or  devices  which 
are  descriptive  of  the  goods  with  which 
they  are  used,  or  of  the  character  or  qual- 
ity of  such  goods,  or  merely  a  geographical 
name  or  term,  shall  he  registered  under  the 
terms  of  this  act:  Provided  further.  That 
no  portrait  of  a  living  individual  may  be 
iegistered  as  a  trademark,  except  by  the 
'>onsent  of  such  individual,  evidenced*  by  an 
instrument  in  writing:  And  provided  fur- 
iher.  That  nothing  herein  shall  prevent  the 
/^istration  of  any  mark  used  by  the  appli- 
lAut  or  his  predecessors,  or  by  those  from 
whom  title  to  the  mark  is  derived,  in  com- 
merce with  foreign  nations  or  among  the 
several  states,  or  with  Indian  tribes,  which 
was  in  actual  and  exclusive  use  as  a  tra4e- 
mark  of  the  applicant  or  his  predecessors 
irom  whom  he  derived  title  for  ten  years 
next  preceding  the  passage  of  this  act." 

The  fourth  proviso,  or  ten-year  clause, 
iias  manifest  reference  to  marks  which  are 
not  technical  trademarks;  otherwise,  it 
would  have  no  effect.  The  owner  of  a  trade- 
mark  valid  at  common  law  and  used  in 
commerce  with  foreign  nations,  or  among 

Sthe  several  states,  or  with  Indian  tribes, 
may  obtain  its  registration  under  the  act 
'*  without  showing  the  user  of  ten  years  re- 
quired by  this  clause.    Sees.  1,  2.    Congress 
evidently  had  in  mind  the  fact  that  marks, 
although  not  susceptible  of  exclusive  appro* 
priation  at  common  law,  frequently  acquired 
a   special   significance    in   connection   with 
particular  commodities;   and  the  language 
of  the  fourth  proviso  was  carefully  chosen 
in  order  to  bring  within  the  statute  those 
marks    which,    while   not    being    technical 
trademarks,  had  been  in  "actual  and  exclu- 
ttsive  use"  as  trademarks  for  ten  years  next 
«  preceding  the  passage  of  the  act.*    See* Re 
Cahn,   27   App.   D.   C.    173,   177;    Worster 
Brewing  Corp.  v.  Rueter,  30  App.  D.  C.  428, 
430,  431;    Re  Wright,  33  App.  D.  C.  510. 
It  is  suggested,  however,  that  the  privi- 


lege accorded  by  this  proviso  is  limited  to 
marks  which  lie  outside  the  positive  pro- 
hibitions contained  in  the  earlier  clauses 
of  §  6.  Thus,  it  is  said  that  the  exceptions 
with  respect  to  marks  of  a  scandalous  sort, 
and  as  to  those  embracing  public  insignia, 
are  plainly  intended  to  apply  to  all  marks 
of  the  described  character,  whether  or  not 
they  had  been  used  for  the  preceding  ten 
years  (Re  Cahn,  supra) ;  and  it  is  urged 
that  if  this  be  so,  the  prohibitions  of  the 
provisos  which  precede  the  ten-year  clause 
must  likewise  be  deemed  to  restrict  its 
scope.  The  emphasis  in  the  present  case  i« 
placed  upon  the  second  proviso  in  §  5.  Thls^ 
in  substance,  prohibits  the  registration  of 
marks  consisting  merely  of  individual,  firm, 
or  corporate  names,  not  written  or  printed 
in  a  distinctive  manner,  or  of  designa- 
tions descriptive  of  the  character  or  quality 
of  the  goods  with  which  they  are  used,  or  of 
geographical  names  or  terms;  and  it  thus 
contains,  as  the  court  of  appeals  said,  ''a 
fairly  complete  list"  of  the  marks  used  by 
dealers  in  selling  their  goods,  which  are  not 
valid  trademarks  at  common  law.  If  the 
ten-year  proviso  be  construed  as  not  to  ap- 
ply to  any  marks  within  this  comprehensive 
description,  the  clause  would  have  little  or 
nothing  to  aet  upon,  and  we  can  conceive  of 
no  reason  for  its  insertion. 
'  We  think  that  the  intent  of  Congress  is 
clear.  In  the  opening  clause  of  §  6,  it  is 
provided  that  no  mark  by  which  the  goods 
of  the  owner  may  be  distinguished  from 
other  goods  of  the  same  class  shall  be  re- 
fused registration  as  a  trademark,  on  ac- 
count of  its  nature,  unless  it  consists  of,  or 
comprises:  (a)  immoral  or  scandalous  mat- 
ter; or  (b)  certain  public  insignia.  The 
marks  within  these  excepted  classes  are 
withdrawn  from  the  purview  of  the  aotJS 
Then,*  in  dealing  with  the  marks  which  re-7 
main,  limitations  upon  registrability  are 
defined  by  the  first,  second,  and  third  pro- 
visos; and  the  restrictions  thus  imposed  are 
in  turn  qualified  by  the  fourth  proviso  or 
ten-year  clause.    It  follows  that  the  fourth 
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*  In  the  bill  as  it  passed  the  House  of 
Representatives,  the  fourth  proviso  in  §  5 
read  as  follows:  "And  provided  further, 
that  nothing  herein  shall  prevent  the  reg- 
istration of  any  trademark  used  by  the  ap- 
plicant or  his  predecessors,  or  by  those  from 
whom  title  to  the  trademark  is  derived,  in 
commerce  with  foreign  nations  or  among  the 
eeveral  states  or  with  Indian  tribes,  which 
was  in  actual  and  lawful  use  as  a  trademark 
of  the  applicant,  or  his  predecessors  from 
whom  he  derived  title,  over  ten  years  next 
preceding  February  twentieth,  nineteen 
nundred  and  five."  The  bill  was  amended 
in  the  Senate  so  as  to  substitute  the  word 
"•'roark"  for  the  word  "trademark,"  where  it 
is  italicised  above,  and  also  by  striking  out 


the  words  "and  lawful."  The  conference 
committee  recommended  that  the  House  re- 
cede from  its  disagreement  to  these  amend- 
ments and  that  the  words  "and  exclusive" 
should  be  substituted  for  the  words  "and 
lawful."  The  managers  on  the  part  of  the 
House  made  the  following  statement  in  ex- 
planation : 

"On  amendments  Nos.  2  and  3:  The  word 
'mark'  is  substituted  in  each  instance  for  the 
word  'trademark*  in  the  bill  as  it  passed  the 
House,  for  the  reason  that  the  use  of  the 
word  'trademark'  in  this  connection  would 
not  have  accomplished  the  purposes  of  the 
proviso  of  the  section  in  question. 

'^n  amendment  No.  4:  llie  words  *and 
lawful'    were  stricken    out   by   the   Senate 
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proviso  In  no  way  deiraots  from  the  force 
of  the  exceptions  contained  in  clauses  (a) 
and  (b)  which  were  plainly  intended  to  be 
established  without  qualification;  but  the 
generality  of  the  succeeding  prohibitions  is 
qualified.  It  may  well  be  that  this  qualifiea- 
tion,  by  reason  of  its  terms,  does  not  affect 
the  first  proviso,  which  relates  to  cases  of 
conflicting  trademarks,  as  the  ten-year 
clause  explicitly  requires  that  the  use  shall 
have  been  "ezclusiye."  But  there  can  be  no 
doubt  that  this  clause  does  modify  the  gen- 
eral limitations  contained  in  the  second 
proviso  with  respect  to  the  use  of  marks 
consisting  of  names  of  persons,  firms,  or 
eorporations,  of  terms  descriptive  of  char- 
acter and  quality,  or  of  geographical  names 
or  terms.  Marks  of  this  sort,  notwithstand- 
ing the  general  prohibition,  were  made  regis- 
trable when  the  applicant  or  his  predeces- 
sors had  used  them,  actually  and  exclusive- 
ly, as  trademarks  for  the  described  period. 
In  this  view,  the  complainant  was  entitled 
to  register  its  mark.  We  need  not  stop  to 
discuss  the  contention  that  the  complain- 
ant's use  had  not  been  exclusive,  or  that 
the  mark  had  not  been  used  in  interstate 
commerce,  or  the  further  defense  that  the 
complainant  should  be  denied  relief  because 
it  had  deceived  the  public.  It  is  enough  to 
say  that  these  contentions  were  without  ade- 
quate support  in  the  evidence  and  were 
properly  overruled  by  the  circuit  court. 

Having  the  right  to  register  its  mark,  the 
complainant  was  entitled  to  its  protection 
as  a  valid  trademark  under  the  statute.  As 
defined  in  §  29,  "the  term  'trademark'  in- 
g  eludes  any  mark  which  is  entitled  to  regis- 
$  tration  under  the  terms  of  this  act."  The 
*  defendants,  ^however,  insisted  below,  and 
urge  here,  that  although  the  mark  was 
registrable,  it  was  not  susceptible  of  owner- 
ship, and  hence  that  the  complainant  could 
not  maintain  a  suit  for  injunction,  profits, 
and  damages,  as  provided  in  the  statute,  for 
the  reason  that  the  remedies  it  affords  are 
available  only  to  "owners"  (§§  16,  19). 
That  is  to  say,  that  registration  was  ex- 
pressly permitted,  but  that  protection  to  the 
registrant  was  denied.  This  interpretation, 
of  course,  would  render  the  ten-year  proviso 

amendment,  and  by  the  conference  report  it 
is  recommended  that  the  words  'and  exclu- 
sive' be  substitued  therefor.  The  purpose  of 
this  amendment  is  to  prohibit  the  registra- 
tion of  any  marks  which  are  not  technical 
trademarks  unless  the  applicant  has  used 
such  mark  exclusively  for  the  period  of  ten 
years.  The  words  'next  preceding'  are  in- 
serted in  place  of  the  words  'prior  to'  the 
passage  of  the  act,  so  as  to  require  the  ex- 
clusive use  of  the  mark  for  the  ten  years  im- 
mediately preceding  the  passage  of  this  act." 
Con?.  Rec.  vol.  39,  pp.  1399,  2412. 


meaningless  by  stripping  it  of  practical 
effect.  It  was  not  the  intention  of  Congreia 
thus  to  provide  for  a  barren  notice  of  an 
ineffectual  elaim,  but  to  confer  definite 
rights.  The  applicant  who,  by  virtue  of 
actual  and  exclusive  use,  is  entitled  to 
register  his  mark  under  this  clause,  be* 
ecmies  on  due  registration  the  "owner"  of  a 
"trademark"  within  the  meaning  of  the  act, 
and  he  is  entitled  to  be  protected  in  its  use 
as  such. 

The  further  argument  is  made  that^  as- 
suming that  the  complainant  has  a  valid 
registered  trademark,  still  the  protection  ia 
limited  to  its  use  when  standing  alone  (aa 
the  complainant  has  used  it  on  its  labels) » 
and  that  there  can  be  no  infringement  un- 
less  it  is  used  in  this  precise  manner.  The 
statutory  right  cannot  be  so  narrowly 
limited.  Not  only  exact  reproduction,  but 
a  "colorable  imitation"  is  within  the  stat* 
ute;  otherwise,  the  trademark  would  be  of 
UtUe  avail,  as  by  shrewd  simulation  it 
could  be  appropriated  with  impunity.  The 
act  provides  (§  16):  "Any  person  who 
shall,  without  the  consent  of  the  owner 
thereof,  reproduce,  counterfeit,  copy,  or 
colorably  imitate  any  such  trademark  .  .  . 
and  shall  use,  or  shall  have  used,  such 
reproduction,  counterfeit,  copy,  or  colorable 
imitation  in  commerce  among  the  several 
states  .  .  .  shall  be  liable.  .  .  ."  This 
provision  applies  to  all  trademarks  that 
are  within  the  act,  including  those  which 
come  under  the  ten-year  clause,  provided 
they  are  not  used  "in  unlawful  business," 
or  "upon  any  article  injurious  in  itself,"  orn 
«^Vith  the  design  of  deceiving  the  public," 7 
and  have  not  been  "abandoned"  (§  21). 

But,  while  this  is  true,  the  inquiry  as  to 
the  extent  of  the  right  thus  secured  by  the 
statute,  in  the  case  of  marks  which  are  ad- 
mitted to  registration  under  the  ten-year 
clause,  is  not  completely  answered.  It  is 
apparent  that,  with  respect  to  names  or 
terms  coming  within  this  class,  there  may 
be  proper  uses  by  others  than  the  regie- 
trant,  even  in  connection  with  trade  in 
similar  goods.  It  would  seem  to  be  clear, 
for  example,  that  the  registration  for  wliich 
the  statute  provides  was  not  designed  to 
confer  a  monopoly  of  the  use  of  surnames, 
or  of  geographical  names,  as  such.  It  is 
not  to  be  supposed  that  Congress  intended 
to  prevent  one  from  using  his  own  name  in 
trade,  or  from  malcing  appropriate  refer- 
ence to  the  town  or  city  in  which  his  place 
of  business  is  located;  and  we  do  not  find 
it  necessary  to  consider  the  question  of  the 
validity  of  such  an  attempt  if  one  were 
made.  Congress  has  admitted  to  registra* 
tion  the  names  or  terms  belonging  to  the 
class  under  consideration  simply  because  of 
their  prior  use  as  trademarks,  although  they 
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had  not  been  nich  in  law.  Their  excliiBiye 
Ufle  as  trademarks  for  the  stated  period 
was  deemed,  in  the  judgment  of  Congress,  a 
sufficient  assurance  that  they  had  acquired  a 
secondary  meaning  as  the  designation  of  the 
origin  or  ownership  of  the  merchandise  to 
which  they  were  affixed.  And  it  was  mani- 
festly in  this  limited  character  only  that 
they  received  statutory  recognition,  and, 
on  registration,  became  entitled  to  protec- 
tion under  the  act. 

In  the  case,  therefore,  of  marks  consist- 
ing of  names  or  terms  having  a  double  sig- 
nificance, and  being  susceptible  of  legiti- 
mate uses  with  respect  to  their  primary 
sense,  the  reproduction,  copy,  or  imitation 
which  constitutes  infringement  must  be  such 
aa  is  calculated  to  mislead  the  public  with 
^  respect  to  the  origin  or  ownership  of  the 
^  goods,  and  thus  to  invade  the  right  of  the 
*  registrant  to  the  use  .of  the  name  or  term 
as  a  designation  of  his  merchandise.  This 
we  conceive  to  be  the  meaning  of  the  stat- 
ute. It  follows  that  where  the  mark  con- 
sists of  a  surname,  a  person  having  the 
same  name  and  using  it  in  his  own  busi- 
ness, although  dealing  in  similar  goods, 
would  not  be  an  infringer,  provided  that 
the  name  was  not  used  in  a  manner  tend- 
ing to  mislead,  and  it  was  clearly  made  to 
appear  that  the  goods  were  his  own,  and 
not  those  of  the  registrant.  This  is  not  to 
say  that,  in  this  view,  the  case  becomes  one 
simply  of  unfair  competition,  as  tliat  cate- 
gory has  been  defined  in  the  law;  for,  what- 
ever analogy  may  exist  with  respect  to  the 
scope  of  protection  in  this  class  of  cases, 
still  the  right  to  be  protected  against  an 
unwarranted  use  of  the  registered  mark  has 
been  made  a  statutory  right,  and  the  courts 
of  the  United  States  have  been  vested  with 
jurisdiction  of  suits  for  infringement,  re- 
gardless of  diversity  of  citizenship.  More- 
over, in  view  of  this  statutory  right,  it 
oould  not  be  considered  necessary  that  the 
complainant,  in  order  to  establish  infringe- 
ment, should  show  wrongful  intent  in  fact 
on  the  part  of  the  defendant,  or  facts  justi- 
fying the  inference  of  such  an  intent.  Law- 
rence Mfg.  Co.  V.  Tennessee  Mfg.  Co.  138 
U.  S.  537,  549,  34  L.  ed.  997,  1004,  1] 
Sup.  Ct.  Rep.  396;  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.  163  U.  S.  169,  41  L.  ed.  118,  16 
Sup.  Ct  Rep.  1002;  Elgin  Nat.  Watch  Co.  v. 
Illinois  Watch  Case  Co.  179  U.  S.  665,  674, 
45  L.  ed.  365,  379,  21  Sup.  Ct.  Rep.  270. 
Having  duly  registered  under  the  act,  the 
complainant  would  be  entitled  to  protection 
against  any  infringing  use;  but,  in  deter- 
mining the  extent  of  the  right  which  the 
statute  secures,  and  what  may  be  said  to 
constitute  an  infringing  use,  r^ard  must  be 
had,  as  has  been  said,  to  the  nature  of  the 


mark,  and  its  secondary,  aa  dlstinguiahed 
from  its  primary,  significance. 

The  distinction  between  permissible  and 
prohibited  uses  may  be  a  difficult  one  to 
draw  in  particular  cases,  bat  it  must  be 
drawn  in  order  to  give  effect  to  the  act  of 
Congress.  That  the  distinction  may  readily^ 
be  observed  in  practice  is  apparent.  In  this^ 
case,  for  instance,  if  ths^defendants  had  so* 
chosen,  they  could  have  adopted  a  distinct 
mark  of  their  own,  which  would  have  served 
to  designate  their  inks  and  completely  to 
distinguish  them  from  those  of  the  com* 
plainant.  It  was  not  necessary  that,  in 
exercising  the  right  to  use  their  own  name 
in  trade,  they  should  imitate  the  mark 
which  the  complainant  used,  and  was  en- 
titled to  use  under  the  statute,  aa  a  desig- 
nation of  its  wares;  or  that  they  should 
use  the  name  in  question  upon  their  labels 
without  unmistakably  differentiating  their 
goods  from  those  which  the  complainant 
manufactured  and  sold. 

We  agree  with  the  circuit  court  that  in- 
fringement was  shown.  The  complainant 
put  its  mark  "DAVIDS'"  prominently  at 
the  top  of  its  labels.  The  defendants,  in  the 
same  position  on  its  labels,  put  "C.  I. 
DAVIDS.' "  At  the  bottom  of  their  labels 
the  defendants  placed  "DAVIDS  MFG.  CO." 
The  use  of  the  name  in  this  manner  was 
a  mere  simulation  of  the  complainant's 
mark  which  it  had  duly  registered;  it  con- 
stituted a  "colorable  imitation"  within  the 
meaning  of  the  act.  The  decree  of  the  cir^ 
cuit  court  accordingly  restrained  the  defend- 
ants from  the  use  of  the  words  "Davids 
Manufacturing  Company,"  and  from  the  use 
of  the  word  "Davids"  at  the  top  of  their 
labels  in  connection  with  the  business  of 
making  and  selling  inks.  We  think  that 
the  complainant  was  entitled  to  this  meas- 
ure of  protection. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals must  therefore  be  reversed  and  thai 
of  the  Circuit  Court  affirmed* 

It  is  so  ordered. 


(233  U.  S.  454) 
SAN  JOAQUIN  A  KINGS  RIVER  CANAL 
&    IRRIGATION    COMPANY,    Incorpo- 
rated, Appt., 

V. 

COUNTY  OF  STANISLAUS,  in  the  State 
of  California,  et  al. 

Watebs  and  Water  Coubses  (J  257*)  — 
Rates—Estoppel— By  Silence  —  Judi- 
cial Relief  Against  Rate  Requlation. 

1.  The  failure  of  an  irrigation  company 
to  offer  any  evidence  as  to  its  water  rights 
at  the  hearing  before  the  boards  of  super- 
visors by  whom  its  rates  were  fixed  does 
not  prevent  it  from  asserting  as  a  ground 
for  judicial  relief  that  the  value  of  such 


*For  other  cases  see  same  topic  ft  §  numsbb  in  Dsc.  ft  Am.  Diss.  1M7  to  daU,  ft  Rep'r  Indexes 
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water  rights  was  not  taken  into  account,-^ 
especially  where  the  supervisors  contend 
that  the  company  is  entitled  to  no  eompen- 
sation  for  such  rights. 

[Ed.  Note.— For  other  caDes,  see  Waters  and 
Water  Courses,  Cent  Dig.  fi  312 ;   Dec  Dig.  |  S7.*] 

Waters  and  Water  Courses  (|  257*)  — 

Irrigation  Rates— Valuation  —  Water 

Rights. 

2.  The  right  of  an  irrigation  company 
«8  against  riparian  proprietors,  acquired 
either  hy  purchase  or  prescription,  to  with* 
draw  the  water  that  it  distributes  through 
its  canals,  must  be  included  in  the  valua- 
tion of  its  property  in  determining  whether 
the  water  rates  fixed  by  county  boards  ol 
supervisors  will  yield  the  6  per  cent  return 
upon  the  value  of  its  property  to  which  the 
company  is  entitled,  under  Gal.  act  of 
March  32,  1885,  empowering  such  boards  to 
fix  the  rates,  notwithstanding  the  declara- 
tion in  Cal.  Const.  1879,  that  water  ap- 
propriated for  sale  is  appropriate  to  a 
public  use, 

[ESd.  Note.— For  other  ca'^ea.  see  Waters  and 
Water  Courses,  Cent  Dig.  8  312  ;   Dec.  Dig.  fi  K7.*] 

[No.  308.] 

Argued  March  18,  1014.    Decided  April  27, 

1014. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  California  to  review  a  decree  dismissing 
a  bill  to  restrain  the  enforcement  of  mu- 
nieipal  regulation  of  irrigation  rates.  Re- 
Torsed. 

6ee  same  case  below,  191  Fed.  875. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  F.  Treadwell,  Garret 
W.  McEnerney,  Frank  H.  Short>  Aldis  B. 
Browne,  and  Alexander  Britton  for  appel- 
lant. 

Messrs.  James  P.  lianghorne,  L.  J. 
Maddux,  Parker  S.  Maddux,  Denver  S. 
Church,  M.  F.  McCormick,  and  H.  S.  Shaffer 
^for  appellees. 


*  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  to  restrain  the  enforcement 
of  orders  passed  by  the  boards  of  super- 
visors of  the  three  defendant  counties, 
Stanislaus,  Fresno,  and  Merced,  establish- 
ing water  rates  to  be  charged  by  the  plain- 
tiff, the  appellant;  the  ground  of  the  bill 
being  that  the  orders  deprive  the  plaintiff 
of  its  property  without  due  process  of  law. 
By  a  statute  of  March  12,  1885,  the  boards 
are  authorized  to  fix  these  rates  for  their 
several  counties,  but  so  that  the  returns  to 
the  parties  furnishing  the  water  shall  be 
not  less  than  6  per  cent  upon  the  value  of 
the  "canals,  ditches,  fiumes,  chutes,  and  all 
other  property  actually  used  and  useful  to 
the  appropriation  and  furnishing  of  such 
water."    The  rates  when  fixed  are  binding 


for  one  year  and  until  established' anew  or 
abrogated.  The  bill  concerns  rates  fixed  In 
1907,  and  the  question  before  the  court  has 
been  narrowed  to  a  single  issue.  If  ths 
plaintiff  is  entitled  to  6  per  cent  upon  its 
tangible  property  alone  it  is  agreed  that  the 
orders  must  stand.  But  if  the  plaintiff  has 
water  rights  that  are  to  be  taken  into  ac- 
count, the  rates  fixed  will  fall  short  of  giv- 
ing it  what  it  is  entitled  to  and  must  be  set 
aside.  The  circuit  court  dismissed  the  bill 
(191  Fed.  875),  and  on  this  appeal  figures 
are  immaterial,  the  only  question  being 
whether  the  principle  adopted  is  right.  S 
*  It  was  suggested,  to  be  sure,  at  the  argn-? 
ment,  that  it  does  not  appear  that  the  plain* 
tiff  offered  any  evidence  as  to  water  rights 
at  the  hearing  before  the  supervisors,  and 
therefore  that  it  ought  not  to  be  allowed  to 
complain  now  that  nothing  was  allowed  for 
them.  But  this  evidently  is  an  after- 
thought. In  general,  a  party  may  wait 
until  a  law  is  passed  or  regulation  is  made, 
and  then  insist  upon  his  constitutional 
rights.  Prentis  v.  Atlantic  Coast  Line  Ca 
211  U.  S.  210,  227,  229,  53  L.  ed.  150,  159, 
160,  29  Sup.  Ct.  Rep.  07.  This  we  under- 
stand to  be  the  view  of  the  California  courts 
as  to  these  very  boards.  Spring  Valley 
Waterworks  v.  San  Francisco,  82  Cal.  286, 
315,  6  L.R.A.  756,  16  Am.  St.  Rep.  116,  22 
Pac  910,  1046;  San  Diego  Water  Co.  v.  San 
Diego,  118  Cal.  558,  564,  38  L.R.A«  460,  62 
Am.  St.  Rep.  261,  50  Pac  633.  Moreover, 
as  the  defendants  contend  that  the  plain- 
tiff is  entitled  to  no  compensation  for  water 
rights,  to  offer  evidence  would  have  been 
an  idle  form. 

It  is  not  disputed  that  the  plaintiff  has 
a  right  as  against  riparian  proprietors  to 
withdraw  the  water  that  it  distributes 
through  its  canals.  Whether  the  right  was 
paid  for,  as  the  plaintiff  says,  or  not,  it 
has  been  confirmed  by  prescription  and  is 
now  beyond  attack.  It  is  not  disputed, 
either,  that  if  the  plaintiff  were  the  owner 
of  riparian  lands  to  which  its  water  was 
distributed,  it  would  have  a  property  in  the 
water  that  could  not  be  taken  without  com- 
pensation. But  it  is  said  that  as  the  plain- 
tiff appropriates  this  water  to  distribution 
and  sale,  it  thereby  dedicates  it  to  public 
use  under  California  law,  and  so  loses  its 
private  right  in  the  same.  It  appears  to  us 
that  when  the  cases  cited  for  this  proposi- 
tion are  pressed  to  the  conclusion  reached 
in  the  present  case,  they  are  misapplied. 
No  doubt  it  is  true  that  such  an  appropria- 
tion and  use  of  the  water  entitles  thoss 
within  reach  of  it  to  demand  the  use  of  a 
reasonable  share  on  payment.  It  well  may 
be  true  that  if  the  waters  were  taken  for  a 
superior  use  by  eminent  domain  those  whose 


•For  other  caaee  see  same  tople  4  I  numbsh  in  Dec.  ft  Am.  Dlga.  1M7  to  date,  ft  Rep'r  Indexes 
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lands  were  irrigated  would  be  compenBated 
for  the  I0B8.    But  even  if  the  rate  paid  is 

•  not  to  be  determined  as  upon  a  purchase  of 

•  water  from  tbe^plaintiff,  still,  at  the  low- 
est, the  plaintiff  has  the  sole  right  to  fur- 
nish this  water,  the  owner  of  the  irrigated 
lands  eannot  get  it  except  through  the 
plaintiff's  help,  and  it  would  be  unjust  not 
to  take  that  fact  into  account  in  fixing  the 
rctes.  We  are  not  called  upon  to  decide 
what  the  rate  shall  be,  or  even  the  principle 
by  which  it  shall  be  measured.  But  it  is 
proper  to  add  a  few  words. 

The  declaration  in  the  Constitution  of 
1879  that  water  appropriated  for  sale  if  i|p- 
propriated  to  a  public  use  must  be  taken  ae- 
oording  to  its  subject-matter.  The  use  is 
not  by  the  public  at  large,  like  that  of  the 
ocean  for  sailing,  but  by  certain  individuals 
for  their  private  benefit  respectively. 
Thayer  v.  California  Developmeat  Co.  164 
Cal.  117,  128,  128  Pac.  21;  Fallbrook  Irrig. 
Dist.  V.  Bradley,  164  U.  8.  112,  161,  41  L. 
ed.  369,  389,  17  Sup.  Ct.  Rep.  66.  The 
declaration,  therefore,  does  not  necessarily 
mean  more  than  that  the  few  within,  reach 
of  the  supply  may  demand  it  for  a  reason- 
able price.  The  roadbed  of  a  railroad  is  de- 
voted to  a  public  use  in  a  stricter  sense,  yet 
the  title  of  the  railroad  remains,  and  the 
use,  though  it  may  be  demanded,  must  be 
paid  for*  In  this  case  it  is  said  that  a  part 
of  the  water  was  appropriated  before  the 
Constitution  went  into  effect,  and  that  a 
suit  now  is  pending  to  condemn  more  as 
against  a  riparian  proprietor,  for  which,  of 
course,  the  plaintiff  must  pay.  It  seems  un- 
reasonable to  suppose  that  the  Constitution 
meant  that  if  a  party,  instead  of  using  the 
water  on  his  own  land,  as  he  may,  sees  fit 
to  distribute  it  to  others,  he  loses  the  rights 
that  he  has  bought  or  lawfully  acquired. 
Recurring  to  the  fact  that  in  every  instance 
only  a  few  specified  individuals  get  the 
right  to  a  supply,  and  that  it  clearly  ap- 
pears from  the  latest  statement  of  the  su- 
preme court  of  California  (Palmer  v.  Rail- 
road Commission,  January  20,  1914  [ —  Cal. 
^•,  138  Pac.  997])  that  the  water  when  ap- 
propriated is  private  property,  it  is  un- 
reasonable to  suppose  that  the  constitu- 
tional declaration  meant  to  compel  a  gift 
ofrom  the  former  owner  to  the  users,  and 

•  that  in*  dealing  with  water  "appropriated 
for  sale"  it  meant  that  there  should  be 
nothing  to  sell.  See  San  Diego  Water  Co. 
V.  San  Diego,  118  Cal.  556,  567,  38  L.R.A. 
460,  62  Am.  St.  Rep.  261,  50  Pac.  633; 
Fresno  Canal  &  Irrig.  Co.  v.  Park,  129  Cal. 
437,  443,  et  seq.  62  Pac.  87;  Stanislaus 
Water  Co.  v.  Bachman,  152  Cal.  716,  15 
L.H.A.(N.8.)    359,  93  Pac.  858;   Leavitt  v. 


Lassen    Irrig.    Co.    167  C&L  82,  29  L.R,A, 
rN.S.)  213,  106  Pac.  404. 
Decree  reversed. 

Mr.  Justice  Pitney  did  not  sit  in  this 
case. 


(288  U.  8.  646) 

A.  WEBSTER  RICHARDS,  Plff.  in  Err., 

V. 

WASHINGTON  TERMINAL  COMPANY. 

Eminsnt  Domain  (|  2^)— Takiho— Pubuo 
OE  Pbiyaxb  Nuisance. 

1.  Coxiffress  is  prohibited,  by  the  inhibi- 
tion of  u.  S.  Const.,  5th  Amend.,  against 
the  taking  of  private  property  for  pubUo 
use  without  just  compensation^  from  con- 
ferring immunity  from  action  for  a  private 
nuisance  of  such  a  character  as  to  amount 
in  effect  to  a  taking  of  private  property  for 
public  use^  although  it  may  legaliM  what 
otherwise  would  be  a  public  nuisance. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  St  3-12;   Dec.  Dig.  f  2.*] 

Eminent  Domain  (§  104*)  —  Consequen- 
tial Injubies  ~  Damages  Incident  to 
Prudent  Operation  of  Railroad. 

2.  The  safeguard  against  the  taking  ol 
private  property  for  public  use  without 
compensation  afforded  by  U.  S.  Const.,  5th 
Amend.,  does  not  require  that  an  owner  of 
noncontiguous  property,  no  part  of  which 
was  actually  appropriated,  but  which  lies 
in  the  neighborhooa  of  a  railway  tunnel 
and  tracks  constructed  and  maintained  un- 
der the  authority  of  the  acts  of  February 
12,  1001  (31  Stat,  at  L.  774,  chap.  854), 
and  February  28,  1903  (32  Stat,  at  L.  909, 
chap.  856),  upon  property  acquired  by  pur- 
chase or  condemnation  proceedings,  be  com- 
pensated for  the  damage  through  smoke^ 
cinders,  gases,  dust,  dirt,  and  vibration  in- 
cident to  the  prudent  operation  of  the  rail- 
road. 

[Ed.  Note.— For  other  cases,  see  E3minent  Do- 
main, Cent  Dig.  89  278-281;    Dec.  Dig.  8  104.*] 

Eminent  Domain  (§  104*)— Taking— In- 
jury TO  Property---6as  and  Smoke. 

3.  An  owner  of  property  in  the  neighbor- 
hood of,  but  not  abutting  upon,  the  railway 
tracks  and  tunnel  constructed  and  main- 
tained under  the  authority  of  the  acts  of 
February  12,  1901,  and  February  28,  1903, 
is  entitled,  under  U.  S.  Const.,  5th  Amend., 
forbidding  the  taking  of  private  property 
for  public  use  without  compensation,  to  be 
compensated  for  the  damage  attributable 
to  gases  and  smoke  emitted  from  locomo- 
tives while  in  the  tunnel,  and  by  means  of 
a  fanning  system  forced  out  of  such  tunnel 
at  its  mouth  near  his  property  in  such  man- 
ner as  naturally  to  render  such  property 
less  habitable  than  otherwise  it  would  be, 
and  to  depreciate  it  in  value. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  S6  278-281;    Dec.  Dig.  9  104.*] 

[No.  52.] 

Argued  November  7,  1013.    Decided  May  4» 

1014. 
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IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Coluinbia  to  review  a  judg- 
ment which  afllrmed  a  judgment  of  the  Su- 
preme Court  of  the  District  in  favor  of  de- 
fendant^ in  an  action  by  a  noncontiguous 
property  owner  to  recover  for  the  damage 
to  his  property  resulting  from  the  operation 
of  a  railroad.  Reversed  and  remanded,  with 
directions  to  reverse  the  judgment  of  the 
Supreme  Court  of  the  District,  and  remand 
the  cause  to  that  court  for  a  new  trial. 

See  same  case  below,  87  App.  D.  C.  289. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hugb  H.  Obear,  Charles  A. 
Douglas,  Thomas  Ruffin,  Edward  F.  Colla- 
day,  Paul  Sleman,  and  Harry  F.  Lerch  for 
plaintiff  in  error. 

Messrs.  John  W.  Yerkes,  John  J.  Hamil- 
ton, and  George  E.  Hamilton  for  defendant 
gr  in  error. 

y 

•  *  Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

Plaintiff  in  error,  who  was  plaintiff  below, 
commenced  this  action  in  the  supreme  court 
of  the  District  of  Columbia  to  recover  for 
the  damage  to  his  property  resulting  from 
the  maintenance  of  an  alleged  nuisance  by 
defendant  by  means  of  the  operation  of  a 
railroad  and  tunnel  upon  its  own  lands  near 
to,  but  not  adjoining,  those  of  plaintiff.  De- 
fendant having  pleaded  not  guilty,  the  issue 
came  on  for  trial  by  Jury,  and  at  the  con- 
elusion  of  plaintiff's  evidence  a  verdict  was 
directed  in  favor  of  defendant.  The  court 
of  appeals  affirmed  the  judgment  (37  App. 
D.  C.  289),  and  a  writ  of  error  brings  the 
controversy  under  the  review  of  this  court. 
An  agreed  abridgment  of  the  evidenee 
upon  which  the  ruling  of  the  trial  justice 
was  based  is  embodied  in  the  bill  of  excep- 
tions. From  this  it  appears  that  plaintiff 
is  and  has  been  since  the  year  1901  the 
owner  of  lot  34  in  square  693  in  the  city  of 
Washington,  having  a  frontage  of  20  ft. 
upon  the  westerly  side  of  New  Jersey  ave- 
nue^ southeast,  and  an  average  depth  of  81 
ft.,  with  improvements  thereon  consisting 
of  a  three-story  and  basement  brick  dwell- 
ing house  containing  ten  rooms,  known  as 
No.  415  New  Jersey  avenue.  The  rear  win- 
dows upon  all  the  floors  of  the  house  open 
in  the  direction  of  the  railroad  tracks  that 
^lead  from  defendant's  tunnel.  The  soutli 
2  portal  of  this  tunnel  opens  within  square 

*  693,  and  near  its* northeasterly  corner,  and 
the  tunnel  extends  thence  in  a  northeasterly 
direction,  passing  under  the  Capitol  and 
Library  grounds  and  First  street  N.  E.,  to 
the  Union  Station  at  Massachusetts  avenue. 
There  are  two  sets  of  railroad  tracks  in  the 
tunnel  and  leading  from  it,  and  as  these 
emerge  from  the  south  portal  they  extend 
in  a  general  southwesterly  direction  up  an 


incline  or  grade  aeroM  ths  ccntrAl  portion 
or  square  693  on  to  an  elevated  itructure 
which  carries  the  tracks  over  and  beyond 
South  Capitol  street.  The  tunnel  and  these 
tracks  are  used  for  the  passage  of  trains 
running  both  northwardly  and  southwardly, 
about  thirty  each  day,  ail  of  them  being 
passenger  trains  with  the  exception  of  an 
occasional  shifting  engine.  The  trains  fre- 
quently pass  in  and  out  of  the  tunnel  with- 
out stopping,  but  trains  also  very  often  stop 
at  or  near  a  switch  tower  that  is  situate 
near  the  center  of  square  693.  From  the 
nearest  portion  of  plaintiff's  house  to  the 
center  of  the  south  portal,  the  distance  in 
a  straight  line  is  about  114  ft.,  there  being 
three  intervening  dwelling  houses,  two  of 
which  have  been  purchased  and  are  now 
owned  by  defendants  From  the  rear  end  of 
plaintiff's  lot  to  the  middle  of  the  tracks 
southwestwardly  from  the  portal  the  dis- 
tance in  a  straight  line  is  about  90  ft. 
Plaintiff's  property  has  been  damaged  by 
the  volumes  of  dense  black  or  gray  smoke, 
and  also  by  dust  and  dirt,  einders  and  gases, 
emitted  from  the  trains  while  passing  over 
the  tracks  and  ii^  or  out  of  the  tunnel,  or 
standing  upon  the  tracks  near  the  signal 
tower.  There  is  a  fanning  system  installed 
in  the  tunnel  which  causes  the  gases  and 
smoke  emitted  from  engines  while  in  the 
tunnel  to  be  forced  out  of  the  south  portal, 
and  these  gases  and  smoke  contaminate  the 
air,  and  also  add  to  the  inconvenience  suf- 
fered by  plaintiff  in  the  occupation  of  his 
property.  His  house  was  pleasant  and  com- 
fortable for  purposes  of  occupation  before 
the  construction  of  the  tunnel  and  tracks,^ 
but  since  then  it  has  not  only  depreciated  g 
in  value,  but  the  tenant«removed  therefrom,* 
and  plaintiff  was  obliged  to  occupy  the  house 
himself  by  reason  of  his  inability  to  rent 
it.  The  property  has  depreciated  from  a 
value  of  about  $5,600  to  about  $4,000,  and 
the  rental  value  from  $30  per  month  to  $20 
per  month.  The  furniture  and  other  be- 
longings in  the  house  have  been  depreciated 
from  a  value  of  $1,200  to  $600,  all  of  which 
depreciation  is  due  to  the  presence  of  smoke, 
cinders,  and  gases  emitted  from  passing 
trains  and  from  the  mouth  of  the  tunnel, 
which  smoke,  cinders,  and  gases  enter  the 
dwelling  house  and  settle  upon  the  furniture 
and  other  personal  property  contained  in  it, 
contaminating  the  air  and  rendering  the 
house  objectionable  as  a  habitation.  The 
house  has  also  been  damaged  by  vibrations 
caused  by  the  movement  of  trains  on  the 
track  or  in  the  tunnel,  resulting  in  crack- 
ing the  walls  and  wall  paper,  breaking 
glass  in  the  windows,  and  disturbing  the 
peace  and  slumber  of  the  occupants. 

The  defendant,  the  Washington  Terminal 
Company,  is  the  owner  of  the  tunnel  and 
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of  the  trtckg  therein,  bfat  its  ownenhip  of 
tracks  ceases  at  the  south  portal.  The 
tracks  extending  therefrom  in  a  southwest- 
erly direction  are  owned  and  used  by  other 
railroad  companies,  but  the  movement  of  the 
trains  is  controlled  by  defendant. 

The  tunnel  and  the  tracks  leading  from  it 
across  square  693  were  located  and  con- 
structed and  are  now  maintained  under  the 
authority  of  acts  of  Congress  of  February 
12,  1901,  and  February  28,  1903  (31  Stat 
at  L.  774,  chap.  354;  32  Stat,  at  L.  909, 
chap.  856),  in  accordance  with  plans  and 
specifications  approved  by  those  acts.  No 
claim  is  made  by  plaintiff  that  the  tunnel, 
the  tracks  in  square  693,  and  the  trains 
operated  therein  and  thereon,  were  con- 
structed, operated,  or  maintained  in  a  negli- 
gent manner;  and  it  is  conceded  that  the 
tunnel  and  tracks  were  built  upon  property 
^acquired  by  purchase  or  condemnation  pro- 
»«ceedings,  and  were  constructed  under  au- 
I'thority  of  the  acts  of  Congress  •and  of  per- 
.mits  issued  by  the  Commissioners  of  the 
District  of  Columbia. 

Such  being  the  essential  facts  to  be  de- 
duced from  the  evidence,  we  have  reached 
the  conclusion,  for  reasons  presently  to  be 
stated,  that  with  respect  to  most  of  the 
elements  of  damage  to  which  the  plaintiff's 
property  has  been  subjected,  the  courts  be- 
low correctly  held  them  to  be  damnum 
ahsque  injuria;  but  that  with  respect  to 
such  damage  as  is  attributable  to  the  gases 
and  smoke  emitted  from  locomotive  engines 
while  in  the  tunnel,  and  forced  out  of  it 
by  means  of  the  fanning  system  through  a 
portal  located  so  near  to  plaintiff's  prop- 
erty that  these  gases  and  smoke  materially 
contribute  to  injure  the  furniture  and  to 
render  the  house  less  habitable  than  other- 
wise it  would  be,  there  is  a  right  of  re- 
covery. 

The  acts  of  Congress  referred  to,  followed 
by  the  construction  of  tiie  tunnel  and  rail- 
road tracks  substantially  in  the  mode  pre- 
scribed, had  the  effect  of  legalizing  the  con- 
struction and  operation  of  the  railroad,  so 
that  its  operation,  while  properly  conducted 
and  regulated,  cannot  be  deemed  to  be  a 
public  nuisance.  Yet  it  is  sufficiently  ob- 
vious that  the  acts  done  by  defendant,  if 
done  without  legislative  sanction,  would 
form  the  subject  of  an  action  by  plaintiff 
to  recover  damages  as  for  a  private  nui- 
sance. 

At  the  sam4  time,  there  is  no  exclusive 
and  permanent  appropriation  of  any  portion 
of  plaintiff's  land,  which,  indeed,  does  not 
even  abut  upon  defendant's  property.  The 
acts  of  Congress  do  not  in  terms  provide 
for  the  payment  of  compensation  to  prop- 
erty owners  damnified  through  the  construc- 
tion and  operation  of  the  tunnel  and  rail- 


road lines  in  question,  except  to  those  whoso 
lands,  or  a  portion  thereof,  were  necessarily 
appropriated.  For  damages,  whether  direct 
or  eonsequential,  to  noncontiguous  pareola 
such  as  that  of  plaintiff,  there  is  n^  express 
provision.  But  §  9  of  the  act  of  1903  (32 
Stat,  at  L.  916,  chap.  856)  authorizes  the 
Terminal  Company  to  acquire,  by  purchasej 
or*  condemnation,  "the  lands  and  property? 
necessary  for  all  and  every  the  purposes 
contemplated"  by  the  several  acts  of  Con- 
gress under  which  the  tunnel  and  railroad 
were  constructed  and  are  operated.  This 
g^ant  of  the  power  of  condemnation  is  very 
broad,  but  it  has  not  been  acted  upon  by 
the  company  in  the  case  of  the  present 
plaintiff.  And  since  he  is  not  wholly  ex- 
cluded from  the  use  and  enjoyment  of  his 
property,  there  has  been  no  "taking"  of  the 
land  in  the  ordinary  sense. 

The  courts  of  England,  in  a  series  of  de- 
cisions, have  dealt  with  the  general  subject 
now  under  consideration.  Rex  v.  Pease,  4 
Barn,  ft  Ad.  30,  40,  1  Nev.  &  M.  690,  2  L. 
J.  Mag.  Cas.  N.  S.  26,  22  Eng.  Rul.  Cas. 
71 ;  Vaughan  ▼.  Taff  Vale  R.  Co.  5  Hurlst. 
k  N.  679,  29  L.  J.  Exch.  N.  S.  247,  6  Jur. 
N.  6.  899,  2  L.  T.  N.  S.  394,  8  Week.  Rep. 
549,  1  Eng.  Rul.  Cas.  296;  Jones  v.  Festin- 
log  R.  Co.  L.  R.  3  Q.  B.  733,  9  Best  & 
S.  835,  37  L.  J.  Q.  B.  N.  S.  214,  18  L.  T. 
K.  S.  902,  17  Week.  Rep.  28 ;  Hammersmith 
k  C.  R.  Co.  V.  Brand,  L*.  R.  4  H.  L.  171,  38 
L.  J.  Q.  B.  N.  S.  265,  21  L.  T,  N.  S.  238,  18 
Week  Rep.  12,  1  Eng.  Rul.  Cas.  623,  7  £ng» 
Rul.  Cas.  380;  Metropolitan  Asylum  Diet. 
V.  Hill,  L.  R.  6  App.  Cas.  193,  201,  203,  50 
L.  J.  Q.  B.  N.  S.  363,  44  L.  T.  N.  S.  653,  2f^ 
Week.  Rep.  617,  46  J.  P.  664,  16  Eng.  RuL 
Cas.  556;  London,  B.  ft  S.  C.  R.  Co.  ▼» 
Truman,  L.  R.  11  App.  Cas.  45,  55  L.  J» 
Ch.  N.  S.  354,  54  L.  T.  N.  S.  250,  34  Week. 
Rep.  657,  60  J.  P.  388,  22  Eng.  RuL  Cas. 
80.  The  rule  to  be  deduced  from  these  cases 
is  that  while  no  action  will  lie  for  an  in- 
vasion of  private  rights  necessarily  result- 
ing from  the  establishment  and  operation 
of  railways  and  other  public  works  under 
the  express  sanction  of  an  act  of  Parlia- 
ment, yet  that  such  acts  are  to  be  strictly 
construed  so  as  not  to  impair  private  rights 
unless  the  legislative  purpose  to  do  so  ap- 
pears by  express  words  or  necessary  impli- 
cation. In  short,  Parliament,  being  omnip- 
otent, may  authorize  the  taking  of  privato 
property  for  public  use  without  compensa- 
tion to  the  owner ;  but  the  courts  decline  to 
place  an  unjust  construction  upon  its  acts, 
and  will  not  interpret  them  as  interfering 
with  rights  of  private  property  unless  the 
language  be  so  clear  as  to  admit  of  no  other 


meaning. 


But  the  legislation  we  are  dealing  with 
must  be  construed  in  the  light  of  the  pro- 
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Tision  of  the  5th  Amendment— '^or  thall 
10  private  propertj  be  taken  for  public  nee 
g  without  just  oompensation" — and  ia  not  to 
^  be  given  ^  an  effect  inconsiatent  with  ita 
letter  or  spirit.  The  doctrine  of  the  Eng- 
lish casea  has  been  generally  accepted  by 
the  courts  of  this  country,  sometimes  with 
scant  regard  for  distinctions  growing  out 
of  the  constitutional  restrictions  upon  leg- 
islative action  under  our  system.  Thus,  it 
has  been  said  that  "a  railroad  authorized 
by  law  and  lawfuUy  operated  cannot  be 
deemed  a  private  nuisance;"  that  'Srhat  the 
legislature  has  authorised  to  be  done  can- 
not be  deemed  unlawful/'  etc.  These  and 
similar  expressions  have  at  times  been  in- 
discriminately employed  with  respect  to 
public  and  to  private  nuisances.  We  deem 
the  true  rule,  under  the  6th  Amendment,  as 
under  state  constitutions  containing  a  simi- 
lar prohibition,  to  be  that  while  the  legisla- 
ture may  l^alize  what  otherwise  would  be 
a  public  nuisance,  it  may  not  confer  im- 
munity from  action  for  a  private  nuisance 
of  such  a  character  as  to  amount  in  effect 
to  a  taking  of  private  piopcity  for  public 
use.  Pennsylvania  R.  Go.  v.  Angel,  41  N. 
J.  Eq.  316,  329,  66  Am.  Rep.  1,  7  Atl.  432; 
Costigan  v.  Pennsylvania  R.  Co.  64  N.  J.  L. 
233,  23  Atl.  810;  Cogswell  v.  New  York, 
N.  H.  t  H.  R.  Co.  103  N.  Y.  ID,  67  Am. 
Rep.  701,  8  N.  E.  537;  Garvey  v.  Long  Is- 
land R.  Co.  159  N.  Y.  323,  70  Am.  St.  Rep. 
550,  54  N.  E.  57 ;  Rohan  v.  Port  Jervis  Gas- 
light Co.  122  N.  Y.  18,  29,  9  L.R.A.  711,  25 
N.  E.  246;  Sadlier  v.  New  York,  40  Misc. 
78.  81  N.  Y.  Supp.  308. 

Rut  the  question  remains,  in  cases  of  the 
class  now  before  us.  What  is  to  be  deemed 
a  private  nuisance  such  as  amounts  to  a 
talcing  of  property?  And  by  a  great  and 
preponderant  weight  of  judicial  authority 
in  those  states  whose  constitutions  contain 
a  prohibition  of  the  taking  of  private  prop- 
erty for  public  use  without  compensation, 
substantially  in  the  form  employed  in  the 
5th  Amendment,  it  has  become  established 
that  railroads  constructed  and  operated  for 
the  public  use,  although  with  private  capi- 
tal and  for  private  gain,  are  not  subject 
to  actions  in  behalf  of  neighboring  property 
owners  for  the  ordinary  damages  attrib- 
^  utable  to  the  operation  of  the  railroad,  in 
g  the  absence  of  negligence.  Such  roads  arc 
•  treated  as  •public  highways,  and  the  pro- 
prietors as  public  servants,  with  the  ex- 
emption normally  enjoyed  by  such  servants 
from  liability  to  private  suit,  so  far  as 
concerns  the  incidental  damages  accruing  to 
owners  of  nonadjacent  land  through  the 
proper  and  skilful  management  and  oper- 
ation of  the  railways.  Any  diminution  of 
the  value  of  property  not  directly  invaded 
nor  peculiarly  affected,  but  sharing  in  the 
34  S.  C— 42 


common  burden  of  Ineidental  damagw  aria- 
ing  from  the  legalized  nuisanca,  is  held  oot 
to  be  a  'Haking"  within  the  constitutional 
provision.  The  immunity  is  limited  to  such 
damages  as  naturally  and  unavoidably  re- 
sult from  the  proper  conduct  of  the  road 
and  are  shared  generally  by  property  own- 
ers whose  lands  lie  within  range  of  the  in- 
conveniences necessarily  incident  to  prox- 
imity to  a  railroad.  It  includes  the  noises 
and  vibrations  incident  to  the  running  of 
trains,  the  necessary  emission  of  smoke  and 
sparks  from  the  locomotives,  and  similar 
annoyances  inseparable  from  the  normal 
and  non-negligent  operation  of  a  railroad. 
Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
636,  641,  25  L.  ed.  336,  338;  Reseman  ▼. 
Pennsylvania  R.  Co.  50  N.  J.  L.  235,  240, 
13  Atl.  164,  affirmed  in  52  N.  J.  L.  221,  20 
Atl.  169. 

That  the  constitutional  inhibition  against 
the  taking  of  private  property  for  public 
use  without  compensation  does  not  confer 
a  right  to  compensation  upon  a  landowner, 
no  part  of  whose  property  has  been  actually 
appropriajted,  «nd  who  has  sustained  only 
those  eonaequeotial  damages  that  are  nec- 
essarily incident  to  proximity  to  the  rail- 
road, has  been  so  generally  recognized  that 
in  some  of  the  states  (Arkansas,  California, 
Colorado,  Geoi^gia,  Illinola,  Louisiana,  Mis- 
sissippi, Missouri,  Montana,  Nebraska, 
North  Dakota,  South  Dakota,  Texas,  West 
Virginia,  and  Wyoming  are,  we  believe, 
among  the  number)  constitutions  have  been 
established  providing  in  substance  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  eompensation.  ^ 

The  immunity  from  liability  for  inci-g 
dental  injuries  is  Attended  with  a  consider-* 
able  degree  of  hardship  to  the  private  land- 
owner, and  has  not  been  adopted  without 
some  judicial  protest.  Rut,  as  pointed  out 
by  Chief  Justice  Reasley  in  the  Reseman 
Case,  60  N.  J.  L.  at  p.  238,  if  railroad  com- 
panies were  liable  to  suit  for  such  damages 
upon  the  theory  that  with  respect  to  them 
the  company  is  a  tort  feasor,  the  practical 
result  would  be  to  bring  the  operation  of 
railroads  to  a  standstill.  And,  on  the  whole, 
the  doctrine  has  become  so  well  established 
that  it  amounts  to  a  rule  of  property,  and 
should  be  modified.  If  at  all,  only  by  the  law- 
making power. 

Rut  the  doctrine,  being  founded  upon 
necessity,  is  limited  accordingly.  This 
court,  in  a  leading  case  that  we  deem  con- 
trolling upon  the  questions  now  at  issue, 
had  occasion  to  recognize  this,  and  at  the 
same  time  to  apply  the  distinction  between 
public  and  private  nuisances  with  respect 
to  the  private  right  of  action.  In  Baltimore 
k  P.  R.  Co.  V.  Fifth  Baptist  Church,  108 
U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep. 
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719,  the  court,  while  recognising  (p.  331) 
•that  the  legislative  authority  for  operating 
a  railway  carried  with  it  an  immunity  from 
private  actions  based  upon  those  incidental 
inconveniences  that  are  unavoidably  attend- 
.ant  upon  the  operation  of  a  railroad,  never- 
theless sustained  the  right  of  action  in  a 
■case  where  a  building  for  housing  and  re- 
pairing locomotive  engines  was  unneoessari- 
4y  established  in  close  proximity  to  a  place 
•of  public  worship,  and  so  used  that  the 
rnoises  of  the  shop  and  the  rumbling  of  the 
locomotive  engines  passing  in  and  out,  the 
blowing  off  of  steam,  the  ringing  of  bells, 
'the  sound  of  whistles,  and  the  smoke  from 
the  chimneys,  created  a  constant  disturb- 
.ance  of  the  religious  exercises.  The  court 
(speaking  by  Mr.  Justice  Field)  held  that 
-the  authority  of  the  company  to  construct 
such  works  as  it  might  deem  necessary  and 
expedient  for  the  completion  and  mainte- 
nance of  its  road  did  not  authorize  it  to 
place  them  wherever  it  might  think  proper 
igln  the  city,  without  reference  to  the  prop- 
■•  erty  and  rights* of  others;  and  that  what- 
ever the  extent  of  the  authority  conferred, 
it  was  accompanied  with  the  implied  quali- 
fication that  the  works  should  not  be  so 
placed  as  by  their  use  to  unreasonably  in- 
terfere with  and  disturb  the  peaceful  and 
comfortable  enjoyment  of  others  in  their 
property.  In  the  language  of  the  opinion: 
"Grants  of  privileges  or  powers  to  corporate 
bodies  like  those  in  question  confer  no  li- 
cense to  use  them  in  disregard  of  the  private 
rights  of  others,  and  with  immunity  for 
-their  invasion."  The  reasoning  proceeded 
upon  the  ground  (p.  332)  that  no  authori- 
ty conferred  by  Congress  would  justify  an 
invasion  of  private  property  to  an  extent 
Amounting  to  an  entire  deprivation  of  its 
^ise  and  enjoyment,  without  compensation 
-io  the  owner;  "nor  could  such  authority  be 
invoked  to  justify  acts  creating  physical 
discomfort  and  annoyance  to  others  in  the 
use  and  enjoyment  of  their  property,  to  a 
less  extent  than  entire  deprivation,  if  dif- 
ierent  places  from  those  occupied  could  be 
4ised  by  the  corporation  for  its  purposes, 
without  causing  such  discomfort  and  an- 
noyance;" and  hence  that  the  legislative 
authorization  conferred  exemption  only 
-from  suit  or  prosecution  for  the  public  nui- 
sance, and  did  not  affect  "any  claim  of  a 
private  citizen  for  damages  for  any  special 
-inconvenience  and  discomfort  not  experi- 
■enced  by  the  public  at  large." 

The  present  case,  in  the  single  particular 
Already  alluded  to, — that  is  to  say,  with 
respect  to  so  much  of  the  damage  as  is  at- 
tributable to  the  gases  and  smoke  emitted 
from  locomotive  engines  while  in  the  tunnel, 
and  forced  out  of  it  by  the  fanning  system 
therein  installed,  and  issuing  from  the  por- 


tal located  near  to  plaintiff's  property  in 
such  manner  as  to  materially  contribute 
to  render  his  property  less  habitable  than 
otherwise  it  would  be,  and  to  depreciate 
it  in  value;  and  this  without,  so  far  as  ap- 
pears, any  real  necessity  existing  for  su^ 
damage, — ^is,  in  our  opinion,  within  the 
reason  and  authority  of  the  decision  Just 
cited.  This  case  differs  from  that  of  theg 
Baptist  Church,*in  that  there  the  railroad!? 
company  was  free  to  select  some  other  lo- 
cation for  the  repair  shop  and  engine  house; 
while  here  the  evidence  shows  that  the  lo- 
cation of  the  tunnel  and  its  south  portal 
was  established  pursuant  to  law,  and  not 
voluntarily  chosen  by  defendant.  This  cir- 
cumstance, however,  does  not>  as  we  think, 
afford  sufficient  ground  for  a  distinction 
affecting  the  result.  The  case  shows  that 
Congress  has  authorized,  and  in  effect  com- 
manded, defendant  to  construct  its  tun- 
nel with  a  portal  located  in  the  midst  of 
an  inhabited  portion  of  the  city.  The  au- 
thority, no  doubt^  includes  the  use  of  steam 
locomotive  engines  in  the  tunnel,  with  the 
inevitable  concomitants  of  foul  gases  and 
smoke  emitted  from  the  engines.  No  ques- 
tion is  made  but  that  it  includes  the  instal- 
lation and  operation  of  a  fanning  system 
for  ridding  the  tunnel  of  this  source  of  dis- 
comfort to  those  operating  the  trains  and 
traveling  upon  them.  All  this  being  grant- 
ed, the  special  and  peculiar  damage  to  the 
plaintiff  as  a  property  owner  in  close  prox- 
imity to  the  portal  is  the  necessary  con- 
sequence, unless  at  least  It  be  feasible  to 
install  ventilating  shafts  or  other  devices 
for  preventing  the  outpouring  of  gases  and 
smoke  from  the  entire  length  of  the  tunnel 
at  a  single  point  upon  the  surface,  as  at 
present.  Construing  the  acts  of  Congress 
in  the  light  of  the  5th  Amendment,  they 
do  not  authorize  the  imposition  of  so  direct 
and  peculiar  and  substantial  a  burden  upon 
plaintiff's  property  without  compensation 
to  him.  If  the  damage  is  not  preventibls 
by  the  employment  at  reasonable  expense 
of  devices  such  as  have  been  suggested,  then 
plaintiff's  property  is  "necessary  for  the 
purposes  contemplated,"  and  may  be  ac- 
quired by  purchase  or  condemnation  (32 
Stat,  at  L.  916,  chap.  856,  §  0),  and  pend- 
ing its  acquisition  defendant  is  responsi- 
ble. If  the  damage  is  readily  preventible, 
the  statute  furnishes  no  excuse,  and  de- 
fendant's responsibility  follows  on  general 
principles. 

No  doubt  there  will  be  some  practical  g 
difficulty  in*  distinguishing  between  that* 
part  of  the  damage  which  is  attributable 
to  the  gases  and  smoke  emitted  from  the 
locomotive  engines  while  operated  upon  the 
railroad  tracks  adjacent  to  plaintiff's  land, 
and  with  respect  to  which  we  hold  there 
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is  no  right  of  action^  and  damage  that  ariaea 
from  the  gaeea  and  tmolce  that  iaaua  from 
tha  tunnelf  and  with  respect  to  which  there 
appears  to  he  a  right  of  action.  How  this 
difficulty  is  to  be  solved  in  order  to  deter- 
mine the  damages  that  should  be  assessed 
in  this  action,  or  the  compensation  that 
should  be  awarded  in  case  condemnation 
proceedings  are  resorted  to,  is  a  question 
not  presented  by  this  record,  and  upon 
which,  therefore,  no  opinion  ia  expressed. 

Judgment  rerersed  and  cause  remanded 
to  the  Court  of  Appeals,  with  directions  to 
rererse  the  judgment  of  the  Supreme  Court 
of  the  District  and  remand  the  cause  to 
that  court  with  directions  for  a  new  trial, 
and  for  further  proceedings  in  aceordanoe 
with  the  views  above  expressed* 

Mr.  Justice  liurton  dissents. 


GEORGE  E.  BOWLmo  and  Miami  Invert- 
ment  Company,  Appts., 

V. 

UNITED  STATES. 

Indians  (I  18*)~Allotmbnt8  —  Conobes- 
szoNAL  CoNTBoi/— Citizenship. 

!«  Tn  5  """"^l  *i''  ^''^^^  ^^  "o*  c«Me  wlen 
an  allotment  is  made  and  the  allottee  be- 
r«?  *  citizen  of  the  United  States. 

tm'?  .  S?^^^^LS^^^^^  CMOM,  Me  IndlaM,  Cent. 
Dl«.  fi  30 ;    Dec.  Dls.  fi  M.*] 

Indians  (|  27*)— United  States  —  Right 
TO  Sxtb—Indian  Aixotmsnts—Rbstbio- 
tions  on  Alienation. 

.«f'#'"'!iy"^*^  ^^^  ^"  <*«  capacity  to 
sue  for  the  purpose  of  setting  aside  a  con- 

veyance  of  lands  allotted  to  Indians  under 

wi*K®  "^J^"  restrictions  upon  alienation 
have  been  transgressed. 

[Ed.  Notej— f>i)r  other  cases,  see  Indians.  Oent 
Dig.  H  U.  20:    Dec  Dig.  {  27.*J 

Indians  (S  15*)— Restrictions  on  Aliena- 
tion—Judqiocnt  Enfoscino  Contract 
or  Sale. 

8.  A  conveyance  by  heirs  of  Indian  allot- 
tees, if  forbidden  by  the  restrictions  on 
alienation  imposed  by  the  act  of  March  2. 
1889  (26  Stat,  at  L.  1013,  chap.  422),  could 
not  be  saved  by  a  judgment  sustaining  the 
validity  of  the  contract  of  sale  in  a  suit 
by  such  heirs  against  the  purchaser. 

JHJd.  Note.— For  other  cases,  see  Indians,  Oent 
I>1«.  n  17.  29.  84,  87-44;   Dec.  Dig.  f  1B.*J 

Indians  (|  15*)— Restrictions  on  Aliena- 
tion—Sales  BY  Heibs  or  Allottee. 
4.  The  land,  whether  in  the  hands  of  the 
Indian  allottee  or  his  heirs,  must  be  deemed 
to  be  bound  by  tlie  restriction  in  the  act  of 
March  2;  1889,  that  "the  land  so  allotted 
shall  not  be  subject  to  alienation  for  twenty- 
five  years  from  the  date  of  the  issuance  of 
patent,"  in  view  of  the  further  provisions 
of  that  act  that  "said  lands  so  allotted  and 
patented  shall  be  exempt  from  levy,  sale, 
taxation,  or  forfeiture  for  a  like  period  of 
years/'  that  the  patent  shall  expressly  set 


forth  that  'the  Und  therein  described  and 
convened"  shall  not  be  alienated  during  thia 
period,  and  that  contracts  "to  sell  or  con- 
vey such  land,"  entered  into  before  the  ex- 
piration of  said  term  of  years,  shall  be  abso- 
lutely void. 

rskl.  Note.-~For  other  cases,  see  Indians,  Cent.. 
Die.  SS  17.  2K  84,  87-44:   Deo.  Die.  I  IS.*] 

[No.  177.1 

Submitted  April  17,  1914.    Decided  May  4,. 

1014. 

ON  APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth 
Circuit  to  review  a  decree  which  affirmed 
a  decree  of  the  Circuit  Court  for  the  East- 
em  District  of  Oklahoma,  setting  aside  a 
conveyance  by  the  heirs  of  an  Indian  allot- 
tee.    Affirmed. 

See  same  case  below.  111  C.  C.  A.  661,. 
191  Fed.  19. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Harkless,  Halbert 
H.  McCluer,  and  Roland  Hughes  for  appel- 
lants. 

Assistant  Attorney  General  Knaebel  and 
Mr.  S.  W.  Williams  for  appellee. 

*  Mr.  Jnstioe  Hughes  delivered  the  opinion  * 
of  the  court: 

Pursuant  to  the  act  of  March  2,  1889, 
chap.  422  (26  SUt.  at  L.  1013),  a  tract  of 
land  in  the  Indian  territory  was  allotted  to 
Pe-te-lon*o-zah,  or  William  Wea,  a  member 
of  the  confederated  Wea,  Peoria,  Kaskaskia,. 
and  Piankeshaw  tribes  of  Indians.  The 
patent  conveying  the  land  to  Wea  and  hi* 
heirs  was  issued  on  April  8,  1890,  and  im- 
posed a  restraint  upon  alienation  for  a  peri- 
od of  twenty-five  years  from  its  date.  Upon 
the  death  of  Wea,  his  heirs  entered  into- 
a  contract  to  sell  the  land,  and  in  a  suit 
brought  by  them  in  the  United  States  court 
for  the  northern  district  of  the  Indian  Ter- 
ritory, for  the  purpose  of  enforcing  the  con- 
tract, judgment  was  entered  sustaining  it* 
validity.  The  property  was  thereupon  con- 
veyed by  the  heirs  and  passed  by  varioua 
mesne  conveyances  to  the  appellants. 

The  United  States,  by  virtue  of  its  in- 
terest in  the  enforcement  of  the  restriction 
against  alienation,  instituted  this  suit  to 
cancel  these  conveyances  and  also  to  set 
aside  the  above-mentioned  judgment.  The 
case  was  heard  upon  bill  and  answer,  and 
a  decree  was  rendered  in  favor  of  the  United 
States,  which  was  affirmed  by  the  circuit 
court  of  appeals.  Ill  C.  C.  A.  661,  191 
Fed.  39. 

The  relations  of  the  government  to  these 
Indians,  and  the  legislation  with  respect  to- 
the  lands  occupied  by  them,  may  be  briefly 
stated.  In  1832,  the  Piankeshaw  and  Wea 
tribes  of  Indians  ceded  to  the  United  States, 
their  interest  in   lands  within   the  states. 
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of  Missouri  and  Illinois,  and  lands  were 

set  apart  for  them  in  what  is  now  the  state 
of  Kansas  (7  Stat,  at  L.  410),  adjoining 
the  lands  assigned  to  the  Peorias  and  Kas- 
kaskias  (7  Stat,  at  L.  40^).  In  1854,  the 
Piankeshaws  and  Weas  were  united  into  a 
single  trihe  with  the  Peorias  and  Raskas- 
kias,  and  the  consolidated  tribes  ceded  to 
the  United  States  all  their  interest  in  the 
^tracts  theretofore  assigned  to  them,  reserr- 
•  ing,  in  addition  to^certain  sections  which 
were  to  be  lield  as  common  property,  a  spec- 
ified quantity  of  land  for  each  individual, 
the  patents  for  which  were  to  be  issued 
"subject  to  such  restrictions  respecting 
leases  and  alienation  as  the  President  or 
Congress"  might  prescribe  (10  Stat,  at  L. 
1082;  see  Kansas  Indians  [Blue  Jacket  v. 
Johnson  County]  5  Wall.  737,  757,  758,  IS 
L.  ed.  667,  673,  674).  By  the  treaty  of 
February  23,  1867  (16  Stat,  at  L.  613.  518, 
519),  provision  was  made  for  the  sale  of 
the  common  tract  in  Kansas,  and  for  the 
purchase  with  the  proceeds  of  lands  in  the 
northeast  portion  of  what  is  at  present  the 
state  of  Oklahoma;  and  to  enable  the  In- 
dians to  dispose  of  their  allotments  in  Kan- 
sas, the  Secretary  of  the  Interior  was  au- 
thorized to  remove  the  restrictions  upon 
tale.  In  1873  (17  Stat,  at  L.  631),  mem- 
bers of  the  tribe  of  Miamis.  so  electing, 
were  united  with  these  confederated  tribes 
under  the  name  of  the  United  Peorias  and 
Miamis.  The  territory  whieb  they  occupied 
was  expressly  excepted  from  the  operation 
of  the  general  allotment  act  of  February  8, 
1887,  chap.  119,  §  8  (24  Stat,  at  L.  388, 
391) ;  but  the  provisions  of  that  statute, 
with  certain  exceptions,  were  extended  to 
these  Indians  by  the  act  of  March  2,  1889 
(25  Stat,  at  L.  1013,  chap.  422). 

By  the  latter  act,  the  Secretary  of  the 
Interior  was  authorized  to  make  an  allot- 
ment of  land  to  each  member,  subject  to 
the  following  restriction: 

"The  land  so  allotted  shall  not  be  subject 
to  alienation  for  twenty-five  years  from 
the  date  of  the  issuance  of  patent  therefor, 
and  said  lands  so  allotted  and  patented 
shall  be  exempt  from  levy,  sale,  taxation, 
or  forfeiture  for  a  like  period  of  years.  As 
soon  as  all  the  allotments  or  seloctions 
shall  have  been  made  as  herein  provided, 
the  Secretary  of  the  Interior  shall  cause  a 
patent  to  issue  to  each  and  every  person  so 
entitled,  for  his  or  her  allotment,  and  such 
patent  shall  recite  in  the  body  thereof  that 
^  the  land  therein  described  and  conveyed 
S  shall  not  be  alienated  for  twenty-five  years 
*  from  the  date  of  said  patent,  and^shall  also 
recite  that  such  land  so  allotted  and  patent- 
ed  is  not  subject  to  levy,  sale,  taxation,  or 
forfeiture  for  a  like  period  of  years,  and 
that  any  contract  or  agreement  to  sell  or 


convey  such  land  or  allotments  bo  patented, 
entered  into  before  the  expiration  of  said 
term  of  years,  shall  be  absolutely  null  and 
void." 

It  was  under  this  provision  that  the  land 
here  in  question  was  patented  to  William 
Wea,  the  allottee. 

The  confederated  Peoria  Indians  who  re- 
ceived allotments  were  made  citizens  of  the 
United  States  by  the  act  of  May  2,  1890, 
chap.  182,  §  43  (26  Stat,  at  L.  81,  99) ; 
and  in  1897,  it  was  provided  that  adult  al- 
lottees, who  had  received  allotments  of  200 
acres  or  more,  might  sell  100  acres  under 
such  regulations  as  the  Secretary  of  the 
Interior  might  prescribe.  Act  of  June  7, 
1897,  chap.  3  (30  Stat,  at  L.  62,  72).  Sub- 
sequent provisions  permitted  sales  by  heirs 
of  allottees,  but  only  upon  the  approval 
of  the  Secretary  of  the  Interior.  Acts  of 
May  31,  1900,  chap.  598,  §  7  (31  SUt.  at 
L.  221,  248)  ;  May  27,  1902,  chap.  888,  §  7 
( 32  Stat,  at  L.  245,  275 ) . 

It  is  contended  by  the  appellants  that 
when  the  allotment  was  made,  and  the  al- 
lottee became  a  citizen  of  the  United  States, 
the  guardianship  of  the  government  ceased. 
But  this  contention  is  plainly  untenable. 
March ie  Tiger  v.  Western  Invest.  Co.  221 
U.  S.  286,  55  L.  ed.  738,  31  Sup.  Ct.  Kcp. 
578.  And  it  is  no  longer  open  to  question 
that  the  United  States  lias  capacity  to  sue 
for  the  purpose  of  setting  aside  conveyances 
of  lands  allotted  to  Indians  under  its  care, 
where  restrictions  upon  alienation  have 
been  transgressed.  Since  the  decision  be- 
low, the  precise  question  has  been  deter- 
mined by  this  court  in  Heckman  v.  United 
States,  224  U.  8.  413,  56  L.  ed.  820,  32 
Sup.  Ct.  Rep.  424,  and  it  was  there  held 
that  the  authority  to  enforce  restrictions 
of  this  character  is  the  necessary  comple- 
ment of  the  power  to  impose  them.  It  nec- 
essarily follows  that,  as  a  transfer  of  the 
allotted  lands  contrary  to  the  inhibition  of  ^ 
Congress  would  be  a  vioIati(»i  of  the  gov-g 
emmental  rights  of  the  *  United  States  • 
arising  from  its  obligation  to  a  dependent 
people,  no  stipulations,  contracts,  or  judg- 
ments rendered  in  suits  to  which  the  govern- 
ment is  a  stranger  can  affect  its  interest. 
The  authority  of  the  United  States  to  en- 
force the  restraint  lawfully  created  cannot 
be  impaired  by  any  action  without  its  con- 
sent. Heckman  v.  United  States,  supra  p. 
445.  If,  therefore,  the  conveyance  by  the 
allottee's  heirs  in  the  present  case,  would 
otherwise  have  been  subject  to  cancelation, 
it  was  not  saved  by  reason  of  the  judgment 
entered  in  their  suit  against  the  purchaser. 

The  question,  then,  is  whether  the  restric- 
tion imposed  by  the  act  of  1889  was  a  mere- 
ly personal  one,  operative  only  upon  the  al- 
lottee, or  ran  with  the  land,  binding  his 


1013. 


HOLDEN  LAND  &  L.  8.  CX).  ▼.  INTEB8TATE  TRADING  CO. 


661 


heirs  as  well.  This  must  be  answered  1^ 
ascertaining  the  intent  of  Congress  as  ex- 
pressed in  the  statute.  The  restriction  was 
not  limited  to  "the  lifetime  of  the  allottee," 
as  in  Mullen  v.  United  States,  224  U.  S. 
448,  453,  66  L.  ed.  834,  839,  32  Sup.  Ct. 
Hep.  494,  nor  was  the  prohibition  directed 
against  conveyances  made  by  the  allottee 
personally.  Congress  explicitly  provided 
that  "the  land  so  allotted"  should  not  be 
subject  to  alienation  for  twenty-five  years 
from  the  date  of  patent.  "Said  lands  so 
allotted  and  patented"  were  to  be  exempt 
"from  levy,  sale,  taxation,  or  forfeiture  for 
a  like  period  of  years."  The  patent  was 
expressly  to  set  forth  that  "the  land  therein 
described  and  conveyed"  should  not  be  alien- 
ated during  this  period,  and  all  contracts 
"to  sell  or  conv^  such  land"  which  should 
be  entered  into  "before  the  expiration  of 
aaid  term  of  years"  were  to  be  absolutely 
▼old.  These  reiterated  statements  of  the 
restriction  clearly  define  its  scope  and  effect. 
It  bound  the  land  for  the  time  stated, 
whether  in  the  hands  of  the  allottee  or  of 
his  heirs.  Moreover,  the  subsequent  legis- 
lation, relating  to  the  same  subject-matter, 
which  expressly  provided  for  conveyances 
^by  heirs  of  allottees,  subject  to  the  approv* 
gal  of  the  Secretary  of  the  Interior,  leaves 
^  no  room  'for  doubt  as  to  the  intention  of 
Congress.  United  States  ▼.  Freeman,  8 
How.  556,  664,  11  L.  ed.  724,  727;  Cope  v. 
Cope,  137  U.  S.  682,  688,  34  L.  ed.  832,  834, 
11  Sup.  Ct.  Rep.  222;  Marchie  Tiger  ▼. 
Western  Invest.  Co.  221  U.  S.  300,  66  L. 
«d.  747,  81  Sup.  Ct  Rep.  578. 

The  conveyance  by  Wea's  heirs  eame  di- 
rectly within  the  statutory  prohibition,  and 
the  later  conveyances  under  which  the  ap- 
ipellants  claim  must  fall  with  it. 
Affirmed. 
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HOLDEN  LAND  ft  LIVE  STOCK  COM- 
PANY, William  D.  McLeod,  Administra- 
tor with  the  Will  Annexed  of  Howard 
M.  Holden,  Deceased,  et  al.,  Plffs.  in  Err., 

V. 

INTERSTATE  TRADING  COMPANY,  Na- 
tional Bank  of  Commerce  of  Kansas  City, 
Missouri,  and  George  T.  Cutts,  Receiver 
of  said  Bank. 

Courts  (|  394*)— Erbob  to  State  Coubt— 
Federal  Quebtion— Deoision  on  Non- 
Fedxral  Ground. 

A  decision  of  the  highest  state  eourt 
granting  the  prayer  of  a  bill  that  certain 
conveyances  absolute  on  their  face  be  de- 
clared to  be  mortgages,  and  that  redemption 
therefrom  be  permitted,  which  is  placed 
distinctly  upon  the  ground  that  the  relief 
sought  should  be  granted  only  upon  the 
equitable  condition  that  the  grantor  should 
•be  charged  with  the  principal  of  the  debt 


and  legal  interest^  is  not  reviewable  ia  the 
Federal  Supreme  Court,  although  the  bill 
also  avers  that  usury  had  been  exacted  by 
the  creditor  (a  national  bank),  and  prays 
that  in  the  accounting  the  entire  interest, 
under  U.  S.  Rev.  Stat.  §§  5107,  5198,  U.  8. 
Comp.  Stat.  1901,  p.  8493,  shall  be  adjudged 
to  be  forfeited. 


[Ed.  Note.— For  other  cases,  aee  Courts.  Cent. 
Dis.  SS  10«-1077;   Dec  Dig.  i  8S4.*] 

[No.  354.1 

Aigued  February  26  and  27,  1014.    Decided 

May  4,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  decree  which 
affirmed,  with  a  slight  modification,  a  de- 
cree  of  the  District  Court  of  Shawnee  Coun- 
ty, in  that  state,  adjudging  certain  con- 
veyances, absolute  on  their  face,  to  be 
mortgages,  and  permitting  a  redemption 
therefrom.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  87  Kan.  221,  — 
L.R.A.(NJ3.)  — ,  123  Pac.  733. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  P.  Garnett,  Oliver  H. 
Dean,  and  Charles  Blood  Smith  for  plain- 
tiffs in  error. 

Messrs.  Ijeonard  S.  Ferry,  Thomas  F. 
Doran,  John  S.  Dean,  and  Elijah  Robinson 
for  defendants  in  error.  h 

Mr.  Juttice  Hngtaea  delivered  the  opinion  • 
of  the  eourt: 

This  suit  was  broogfat  by  the  Holden  g^ 
Land  ft  Live  Stock  Company  and  Howard  g 
M.  Holden  in  the  district *eourt  of  Shawnee  • 
county,  Kansas,  to  have  certain  conveyances 
which  were  absolute  on  their  face,  and  the 
accompanying  contracts,  decreed  to  be  mort- 
gages, and  for  an  accounting  in  order  to  as- 
certain   the    amount    of   the    indebtedness 
thereby  secured.     It  was  also  alleged  that 
usury  had  been  exacted  by  the  creditor  (the 
National  Bank  of  Commerce  of  Kansas  City, 
Missouri),  and  upon  this  ground  it  was 
prayed  that  in  taking  the  account  the  debt- 
or should  be  charged  only  with  the  princi- 
pal, and  that  the  entire  interest  should  be 
adjudged  to  be  forefeited  under   §§   5197 
and  5198  of  the  Revised  Statutes    (U.  S.. 
Comp.  Stat.  1901,  p.  3493). 

The  principal  facts  and  the  nature  of  the 
litigation  are  succinctly  stated  by  the  su- 
preme court  of  Kansas,  as  follows  (87  Kan. 
221-223,  —  L.R.A.(N.S.)  — ,  123  Pac.  733) : 

"On  June  6,  1901,  the  Holden  Land  ft 
Live  Stock  Company  executed  to  the  Mutu- 
al Benefit  Life  Insurance  Company  a  mort- 
gage for  $90jOOO,  due  in  five  years,  upon 
a  tract  of  laira  in  Shawnee  county,  contain- 
ing about  6,003  acres  of  which  it  was  the 
record  owner.  On  July  1,  1901,  the  Holden 
company  executed  a  note  to  Howard  IL 
Holden  for  982^000  secured  by  a  second  mort- 
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gage  OB  the  same  tract.  This  note  and  tee- 
ond  mortgage,  with  other  eecuritj,  Holden 
at  once  transferred  to  the  National  Bank  of 
Commerce  of  Kansas  City,  Missouri,  to  se« 
cure  his  note  to  that  bank  for  $80,000,  bear- 
ing the  same  date,  due  in  one  year,  and 
drawing  8  per  cent  interest,  which  was  sub- 
sequently renewed.  Holden  had  personally 
purchased  a  tract  of  land  in  Missouri,  bor- 
rowing a  part  of  the  amount  necessary  for 
the  purpose  from  the  bank.  To  secure  the 
bank  the  deed  was  made  to  one  W.  H.  Wi- 
nants.  Afterwards  it  was  agreed  that  he 
should  hold  the  title  as  further  security  for 
Holden's  note  to  the  bank.  In  May,  1004, 
Holden  caused  to  be  executed  to  the  Inter- 
State  Trading  Company  deeds  covering  the 
A  tracts  in  Kansas  and  Missouri,  less  parts 
Sof  the  former  that  had  been  sold,  most  of 
the  proceeds  having  been  applied  to^cutting 
down  the  encumbrances.  On  February  13, 
1908,  Holden  and  the  Holden  company 
brought  an  action  against  the  bank  and 
the  Inter-State  Trading  Company,  alleging 
in  substance  that  the  deeds  had  been  given 
by  way  of  security  for  the  indebtedness 
owing  to  the  bank,  and  asking,  if  this  should 
be  found  to  have  been  paid  in  full,  a  decree 
quieting  title;  otherwise,  a  decree  declar- 
ing title  to  be  held  under  the  deeds  as  securi- 
ty for  whatever  balance  should  be  found  due. 
The  defendants  maintained  that  the  deeds 
were  intended  as  absolute  conveyances,  and 
operated  as  such.  The  court  found,  in  ac- 
cordance with  the  report  of  the  referee  be- 
fore whom  the  case  was  tried,  that  the  de- 
fendants were  precluded,  by  their  course 
of  dealing  with  the  plaintiffs,  from  claim- 
ing the  absolute  title  to  the  land;  that  the 
plaintiffs  should  be  allowed  to  redeem  it 
by  paying  the  defendants  what  they  had 
in  it,  amounting  at  the  time  the  action  was 
begun  to  $81,001.03,  this  including  the  first 
mortgage,  which  the  bank  had  purchased; 
Judgment  was  rendered  that  if  the  plain- 
tiffs should  pay  this  amount  (which  had 
been  reduced  to  $65,233.67  by  sales  of  land 
made  during  the  litigation)  within  six 
months,  their  title  should  be  quieted;  that 
•  if  they  failed  to  make  the  payment  within 
that  time  they  should  be  barred  of  all  in- 
terest in  the  land.  The  defendants  appeal 
on  the  ground  that  the  court  should  have 
denied  the  plaintiffs  any  relief  whatever. 
The  plaintiffs  appeal  upon  two  principal 
grounds:  (1)  that  in  the  accounting  they 
should  not  have  been  charged  with  interest 
on  the  note  given  to  the  bank,  because  by 
the  exaction  of  usury  all  interest  thereon 
had  been  forfeited;  and  (2)  that  the  first 
mortgage  should  not  have  been  enforced 
against  them  otherwise  than  by  a  foreclos- 
ure and  sheriff's  sale." 
The  supreme  court  of  the  state  decided 


in  favor  of  the  plaintiffs  in  error  upon  the 
second  question.  Approving  the  findings 
made  in  the  trial  court,  it  was  concluded  3 
that*the  relations  between  the  parties  wer«  • 
in  effect  those  of  mortgagor  and  mortgagee, 
and  that  the  appropriate  remedy  was  a 
foreclosure  and  sale.  Accordingly,  the 
Judgment  was  modified  so  as  to  provide 
that  the  lien  upon  the  Kansas  land  should 
be  enforced  in  this  manner. 

The  court  affirmed  the  judgment  in  other 
respects;  and  because,  in  fixing  the  amount 
to  be  paid  in  order  to  redeem  the  lands  in 
question,  the  court  did  not  require  the  for- 
feiture  of  all  interest,  this  writ  of  error  ii 
prosecuted. 

The  question  at  once  arises  whether,  in 
view  of  the  character  of  the  suit  and  th* 
basis  of  the  ruling,  the  judgment  is  subject 
to  review  in  this  court.  The  action,  it  will 
be  observed,  was  not  one  brought  by  the* 
bank  to  enforce  the  payment  of  the  indebt- 
edness, thus  involving  the  application  of  the- 
statutory  measure  of  the  bank's  legal  right. 
Nor  was  the  debtor  availing  himself  of  the 
exclusive  remedy  afforded  by  the  statute  in- 
cases where  usurious  interest  has  actually 
been  paid  to  a  national  bank  (Bamet  v. 
Muncie  Nat.  Bank,  08  U.  S.  555,  25  L.  ed. 
212;  Stephens  v.  Monongahela,  Nat.  Bank,. 
Ill  U.  S.  107,  28  L.  ed.  390,  4  Sup.  Ct.  Rep. 
336).  While  the  plaintiffs  insisted  that  in- 
terest should  be  forfeited,  still  they  were 
suitors  in  equity,  seeking  to  be  permitted 
to  redeem  the  lands  which  had  been  con* 
veyed;  and  the  decision  was  placed  distinct- 
ly upon  the  ground  that  the  relief  sought 
should  be  granted  only  upon  the  equitable 
condition  that  the  plaintiff  should  be* 
charged  with  the  principal  of  the  debt  and' 
legal  interest.  Upon  this  point  the  supreme- 
court  of  Kansas  said  (87  Kan.  221,  233, 
234): 

"Usury  was  charged  and  collected  upon. 
the  Holden  note.  By  the  national  banking 
act  the  exaction  of  usury  destroys  the  in- 
terest-bearing quality  of  a  debt.  The  ref- 
eree decided  that  the  plaintiffs  were  es- 
topped from  claiming  the  benefit  of  that 
provision.  Nothing  was  said  about  usury 
until  the  present  action  was  begun.  Wheth- 
er or  not  an  actual  estoppel  has  arisen,  it 
was  proper  under  the  circumstances,  in«^ 
view  of  the  equitable  relief  sought,*  that* 
the  plaintiffs  should  be  charged  with  the 
principal  and  legal  interest. 

"*When  the  borrower  appears  In  any  ca- 
pacity in  a  court  of  equity,  asking  affirma- 
tive relief  against  a  usurious  contract  to 
pay  money,  such  relief  will,  in  the  absenos 
of  statute  providing  otherwise,  be  granted. 
him  only  upon  condition  of  his  doing  equi* 
ty ;  that  is,  tendering  the  money  actually  - 
due.     •     •     •     The  rule     .     .     .     appUsi- 
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when  the  relief  loug^t  is  the  reformation 
•or  cancelation  of  a  deed  or  mortgage,  or 
•other  instrument  evidencing  or  securing  a 
•usurious  debt,  or  an  injunction  against 
threatened  damaging  action  by  the  creditor, 
or  in  fact,  whatever  be  the  character  of  the 
relief  sought.  .  .  .  In  case  the  usuri- 
ous interest  has  been  reserved,  or  paid  in 
advance,  the  amount  equitably  due  is  the 
4[>rincipal  debt  less  the  usurious  excess  of 
•interest  paid.  In  the  absence  of  statute 
.providing  otherwise,  if  the  contract  for  the 
•usurious  interest  is  still  executory,  the 
-sum  equitably  due  is  the  principid  debt 
^with  legal  interest  thereon.'  39  Qyc.  1010- 
1012.'' 

The  judgment  thus  rests  upon  an  inde- 
.pendent  or  non-Federal  ground  which  was 
.adequate  to  sustain  it.    The  court  applied 
41  familiar  equitable  principle  in  defining 
-the    basis    upon    which    extraordinary    aid 
would  be  given.    "A  court  of  equity  is  not 
positively  bound  to  interfere  in  such  cases 
^by  an  active  exertion  of  its  powers;   but 
'it  has  a  discretion  on  the  subject,  and  may 
rprescribe   the   terms   of    its   interference." 
Story,  £q.  Jur.  §  301;. Fanning  v.  Dunham, 
6  Johns.  Ch.  122,  142,  143,  0  Am.  Dec.  283; 
Tiffany  v.  Boatman's  Sav.  Inst.  18  Wall.  375, 
385,  21   L.  ed.   868,  870.     It  is  manifest 
that  the  plaintiffs  were  not  proceeding  by 
virtue  of  any  Federal  right  in  seeking  to 
have  the  conveyances  which  had  been  exe- 
cuted in  the  form  of  absolute  transfers  of 
title  declared  to  be  mortgages;  and  it  was 
competent  for  the  court  whose  intervention 
was  desired   for  this  purpose,   to  demand 
that  its  conscience  be  satisfied  by  the  doing 
of  equity  on  the  part  of  those  who  asked 
5  It. 

•  *  The  decision  Involves  simply  the  exercise 
of  the  equitable  jurisdiction  in  accordance 
with  the  jurisprudence  of  the  state,  and 
the  ruling  which  prescribed  the  conditions 
of  relief  is  not  reviewable  here. 
The.  writ  of  error  must  be  dismissed. 
Dismissed. 

Mr.  Justice  Day,  dissenting: 

I  am  unable  to  agree  that  this  court  does 

^not  have  jurisdiction  of  this  writ  of  error. 
In  my  judgment,  if  the  principle  here  in- 
voked is  applied  to  a  case  like  the  one  un- 
der consideration,  it  will  result  that  the 
state  court  may  determine,  without  power 

•of  review  in  this  court,  the  ultimate  effect 
and  scope  of  rights  secured  by  a  Federal 
statute. 

It  appears  from  the  opinion  of  the  su- 
preme court  of  Kansas,  quoted  in  the  opin- 
ion in  this  case,  that  a  national  bank,  or- 
ganized under  and  subject  to  the  limitations 
of  the  Federal  statutes  in  that  respect,  re- 

-ceived  usury  upon  a  debt  which  was  secured 


by  a  coneyanoe  of  title  which  was  upon 
its  face  a  deed.  The  plaintiff  in  error  stated 
in  its  petition  the  facts  which  showed  the 
usurious  arrangement  with  the  bank  and 
the  charging  upon  the  debt  of  interest  ia 
violation  of  the  statute,  and  thus  distinct- 
ly relied  upon  a  Federal  statute  controlling 
the  right  of  national  banks  to  take  usuri- 
ous interest.  It  asked  to  have  the  convey- 
ance decreed  a  mortgage  in  fact  and  securi- 
ty for  the  debt,  and  that  only  the  amount 
legally  collectible  thereon  should  be  held  to 
be  due.  These  all^^tions  brought  the  case 
within  the  provisions  of  fS  5197  and  5108 
of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1001,  p.  3493),  fixing 
certain  consequences  for  taking  usurious  in- 
terest by  national  banks.  The  state  court 
found  that  the  deed  had  at  all  times  been 
intended  by  the  parties  to  be  and  was  secu- 
rity for  the  debt,  but  decreed  that  it  should 
extend  to  the  balance  of  the  debt,  with^ 
legal  interest.  J 

*  By  means  of  this  petition  a  right  of  Fed-  * 
eral  origin  was  specially  set  up,  which,  if 
denied,  gave  the  right  to  come  to  this  court 
under  a  Federal  statute  which  has  been  in 
substantially  the  same  form,  so  far  as  this 
writ  of  error  is  concerned,  since  the  passage 
of  the  judiciary  act  in  1780  [1  SUt.  at  L.  73, 
chap.  20].  This  is  not  controverted  in  the 
opinion  in  this  case,  but  the  position  is 
taken  that  the  decision  rests  upon  an  in- 
dependent ground  not  involving  a  denial  of 
Federal  right,  and  therefore  is  not  review- 
able here. 

I  am  not  unmindful  of  the  rule  frequent* 
ly  recognized  in  the  decisions  of  this  court, 
that  if  the  judgment  of  the  state  court 
rests  upon  an  independent,  separate  ground 
of  local  or  general  law,  broad  enough  or 
sufficient  in  itself  to  base  the  decision  upon 
and  to  control  the  rights  of  the  parties,  this 
court  has  no  jurisdiction  to  review  the  ac- 
tion of  the  state  court.  So  far  as  I  un- 
derstand the  decisions  where  such  independ- 
ent ground  has  been  sustained,  resulting  in 
a  lack  of  jurisdiction  in  this  court  to  r^ 
view  a  decision  of  a  state  court,  the  judg^ 
ment  has  proceeded  upon  the  principle  that^ 
irrespective  of  the  Federal  right  asserted, 
an  independent  ground  of  judgment,  not  in- 
volving the  Federal  question,  has  controlled 
the  decision.  For  example,  in  a  number  of 
cases  in  this  court  it  has  been  held  that, 
conceding  the  Federal  right  asserted  to 
have  been  one  which  might  have  been  main- 
tained, nevertheless,  if,  upon  the  general 
doctrine  of  laches  that  right  no  longer  ex- 
ists, the  refusal  to  enforce  it  I)e€au8e  of 
laches  rests  the  decision  upon  a  principle 
of  general  law,  applicable  to  all  rights. 
Federal  or  otherwise,  and  is  not  of  Itself  a 
denial  of  a  Federal  right.     So  this  oourl 


604 


84  8UPREMS  COURT  REPORTER. 


Oct.  Tkbm, 


has  more  than  once  held  thai  a  decision 
placing  the  rights  of  the  parties  upon  the 
doctrine  of  res  judicata,  where  the  deci- 
sion did  not  necessarily  involve  the  denial 
of  a  right  of  a  Federal  character,  places 
the  decision  upon  a  non-Federal  ground 
^  and  is  not  reviewable  here.  These  are  ezam- 
2  pies  of  independent  grounds  of  general  law, 

*  which  the  state  court  has  the  rightHo  apply 
to  all  asserted  rights,  and  their  mainte- 
nance does  not  amount  to  a  denial  of  spe- 
cial claims  of  Federal  right. 

"But/*  said  this  court  in  Chicago,  B.  k 
Q.  R.  Co.  V.  Illinois,  200  U.  8.  661, 680, 60  L. 
ed.  696,  604,  26  Sup.  Ct  Rep.  341,  4  Ann. 
Cas.  1176,  "it  is  equally  well  settled  that 
the  failure  of  the  state  court  to  pass  on 
the  Federal  right  or  immunity  specially  set 
up,  of  record,  is  not  conclusive,  but  this 
court  will  decide  the  Federal  question  if  the 
necessary  effect  of  the  judgment  is  to  deny 
a  Federal  right  or  immunity  specially  set  up 
or  claimed,  and  which,  if  recognised  and  en- 
forced, would  require  a  judgment  diS^nsnt 
from  one  resting  upon  some  ground  of  local 
or  general  law."  Without  citing  all  the 
cases,  the  rule  substantialy  as  just  stated 
has  been  frequently  recognized.  Murdock  v. 
Memphis,  20  Wall.  690,  636,  22  L.  ed.  429, 
444;  Anderson  v.  Carkins,  136  U.  8.  483,  34 
L.  ed.  272,  10  Sup.  Gt.  Rep.  006;  Wabash 
R.  Go.  V.  Pearce,  192  U.  S.  179,  48  L.  ed. 
397,  24  Sup.  Gt»  Rep.  231;  Terre  Haute  k 
I.  R.  Co.  V.  Indiana,  194  U.  S.  679,  48 
L.  ed.  1124,  24  Sup.  Gt.  Rep.  767;  Schlem- 
mer  v.  Buffalo,  R.  &  P.  R.  Co.  206  U.  8.  1, 
61  L.  ed.  681,  27  Sup.  Gt.  Rep.  407. 

Applying  these  principles  here,  it  seems 
to  me  that  where  a  party  specially  asserts, 
as  it  did  in  this  case,  the  application  of  the 
Federal  statute,  which,  in  unequivocal 
terms,  provides  (S  6198  [U.  8.  Gomp.  Stat. 
1001,  p.  3493] )  that  the  'taking,  receiving, 
reserving,  or  charging  a  rate  of  interest 
greater  than  is  allowed  by  the  preceding  sec- 
tion, when  knowingly  done  [which  the  rec- 
ord discloses  was  so  taken  in  this  case], 
shall  be  deemed  a  forfeiture  of  the  entire 
interest  which  the  note,  bill,  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid  thereon,"  and  the 
supreme  court  of  the  state,  holding  that, 
notwithstanding  the  Federal  statute,  it  has 
the  discretion  to  condition  its  relief,  allow- 
ing redemption  only  upon  the  payment  of 
principal  and  legal  interest,  it  has  in  effect 
denied  the  right  asserted  under  the  Federal 
statute,  and  the  correctness  of  the  decision 
13  is  reviewable  here.  This  statute  has  no 
n  conditions  attached  to  it,  and  is  upon  its 

*  face  applicable^wherever  a  situation  arises 
which  comes  within  its  terms.  In  effect,  the 
state  court  said  this  is  true;  usury  has 
been  charged  upon  this  contract,  and,  be- 


eanss  of  the  statute,  the  security  is  not  en- 
forceable beyond  the  face  of  the  debt;  but 
as  the  giver  of  the  security  has  been  obliged 
to  apply  to  the  equity  powers  of  a  state 
court  for  the  carrying  out  of  the  contract, 
a  condition  may  be  attached  to  the  relief 
to  which  the  party  is  otherwise  entitled, 
and  the  state  court  charged  the  plaintiff 
in  error  with  the  debt,  with  legal  interest, 
notwithstanding  the  Federal  statute  which 
declares  the  interest  forfeited  upon  such 
facts  as  are  here  presented.  When  the  court 
so  decided,  in  my  Judgment,  it  necessarily 
denied  a  Federal  right,  and,  whether  right 
or  wrong,  the  denial  of  that  right  laid  the 
basis  for  ultimate  decision  by  this  court 
as  to  the  nature  and  esctent  of  the  rights 
secured  by  the  Federal  statute. 

In  my  opinion  this  court  should  review 
the  judgment  and  determine  for  itself 
whether  the  rule  invoked  in  the  state  court 
has  this  effect  upon  a  Federal  statute,  which 
uneonditionally  forfeits  the  entire  interest 
where  usurious  interest  has  been  knowingly^ 
reserved  or  taken. 

I  therefore  dissent  from  the  opinion  of 
the  eourt  holding  that  there  is  no  jurisdic- 
tion of  the  case. 

Mr.  Justice  McKenna  and  Mr.  Justice- 
Van  Devanter  concur  in  this  dissent. 


cm  u.  8.  mv 

UNITED  STATES,  Appt, 


V. 


NELSON  P.  VULTE, 

Abut  and  Navy  (S  13*)— Pat  —  Ssbvicb: 
Bbtond  Seab. 

The  words  "shall  be  as  now  provided  by^ 
law,"  in  the  provision  of  the  act  of  May 
11,  1908  (35  Stat,  at  L.  110,  chap.  1G3,  U. 
S.  T^omp.  Stat.  Supp.  1911,  p.  341),  for  in- 
creased pay  for  Army  service  beyond  the- 
limits  ox  the  states  comprising  the  Union, 
and  the  territories  of  the  United  States 
contiguous  thereto,  refer  to  the  proviso  ia 
the  act  of  June  30,  1902  (32  Stat  at  L.  612, 
chap.  1328,  U.  S.  Comp.  Stat.  Supp.  1011,  p. 
839).  that  thereafter  the  pay  proper  of  all 
commissioned  officers  and  enlisted  men  serv- 
ing beyond  such  limits  should  be  increased  lO- 
per  cent  and  20  per  cent  respectively;  and 
a  commissioned  officer  serving  in  Porto  Rico 
from  June,  1908,  until  November,  1909,  is 
therefore  entitled  to  such  10  per  cent  in- 
crease, notwithstanding  the  specific  excep- 
tion of  Porto  Rico  and  Hawaii  in  the  acts 
of  June  12,  1906  (34  Stat,  at  L.  247,  chap, 
3078),  and  March  2,  1907  (34  Stat  at  L. 
1164,  chap.  2611),  when  making  appropria- 
tions for  such  increase  of  pay,  since  thess 
exceptions  may  not  prevail  over  the  sub- 
stantive provision  of  the  earlier  act  which 
is  explicit  and  of  enduring  effect,  and  is,. 
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besides,   comprebenBive  of  all  foreign  sta- 
tions. 

[Bd.  Not*.— For  other  cases,  see  Army  and 
NaT7.  Gent  Dig.  H  lS-»;   Dec  Dig.  I  U.*] 

[No.  256.] 

Argued  March  10,  1014.  Ordered  for  re- 
argument  April  6,  1914.  Reargued  April 
21  and  22,  1914.    Decided  May  4,  1914. 

APPEAL  from  the  Court  of  Claims  to  re- 
view an  award  to  a  commissioned  Army 
officer  of  additional  pay  for  servioe  beyond 
the  seas.    Affirmed. 

See  same  ease  below,  47  Ct.  CI.  S24. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Qeaeral  Tlionipgoii 
for  appellant. 

Messrs.  George  A.  King  and  WiUiam  B. 
King  for  appellee. 

f  •  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  appellee,  Nelson  P.  Vulte,  filed  a  pe- 
tition in  the  court  of  claims  claiming  to  be 
entitled  to  $209.78,  being  10  per  cent  of  his 
regular  pay  for  service  beyond  the  seas. 
Judgment  was  entered  in  his  favor  for  that 
amount,  and  the  United  States  prosecuted 
this  appeal. 

The  court  found  the  following  facts: 
Vulte  was  appointed  second  lieutenant  in 
the  Marine  Corps  June  30,  1893,  and  was 
promoted  to  first  lieutenant  March  3,  1904. 
Under  orders  assigning  him  for  duty  in 
Porto  Rico  with  station  at  San  Juan,  he 
sailed  from  New  York  for  Porto  Rico  June 
27,  1008,  and  served  there  until  November 
S,  1009,  when  he  was  detached  and  ordered 
back  to  the  United  States.  He  was  four 
days  on  the  return  voyage. 

If  it  is  held  that  he  is  entitled  to  10  per 

sent  for  services  in  Porto  Rico  from  the  date 

of  sailing  from  New  York  until  the  date  of 

e^his   detachment  from   duty  at   San  Juan, 

2 there    would    accrue   to   him.,  the    sum    of 

*  $296.72,  and^to  additional  sum  of  $3.06  if 

entitled  to  pay  en  route  from  Porto  Rico  to 

New  York. 

Vulte's  pay  was  originally  fixed  by  1 1612 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  1096)  as  follows:  ''The  officers  of 
the  Marine  Corps  shall  be  entitled  to  receive 
the  same  pay  and  allowances,  and  the  en- 
listed men  shall  be  entitled  to  receive  the 
same  pay  and  bounty  for  re-enlisting,  as 
are  or  may  be  provided  by  or  in  pursuance 
of  law  for  the  officers  and  enlisted  men  of 
like  grades  in  the  Infantry  of  the  Army." 

On  June  80, 1902  (32  Stat  at  L.  612,  diap. 

1328,    U.    S.   Comp.    SUt   Supn.   1911,   p. 
339),  as  part  of  the  appropriation  act  for 

the  Army,  Congress  modified  ousting  law 

respecting  the  pay  proper  of  officers  of  this 


grade  by  the  following  language:  Tor  ad- 
ditional ten  per  centum  increase  on  pay  of 
commissioned  officers  serving  at  foreign  sta- 
tions, foar  hundred  and  fifty-one  thousand, 
four  hundred  and  fifty-six  dollars:  Provided^ 
That  hereafter  the  pay  proper  of  all  com- 
missioned officers  and  enlisted  men  serv- 
ing beyond  the  limits  of  the  states  com- 
prising the  Union  and  the  territories  of  the 
United  States  contiguous  thereto  shall  be  in- 
creased ten  per  centum  for  officers  and 
twenty  per  centum  for  enlisted  men  over 
and  above  the  rates  of  pay  proper  as  fixed 
by  law  for  time  of  peace,  and  the  time  of 
such  service  shall  be  counted  from  the  date 
of  departure  from  said  states  to  the  date  of 
return  thereto." 

As  observed  by  Mr.  Justice  Booth,  de- 
livering the  opinion  of  the  court  of  claims: 
"Thus  far  the  rights  of  pUiintiff  [Vulte] 
respecting  pay  are  obvious;  the  complica- 
tions arise  by  subsequent  legislation.** 

On  June  12,  1906,  Congress  provided— 
''for  additional  ten  per  centum  increase  on 
pay  of  commissioned  offleers  serving  beyond 
the  limits  of  the  states  oomprising  the 
Union  and  the  territories  of  the  United 
States  contiguous  thereto  (except  Porto 
Rico  and  Hawaii),  as  provided  by  aet  of 
June  thirtieth,  nineteen  hundred  and  two, 
the  time  of  such  service  to  be  counted  fromn 
the  date  of  departure*  from  said  states  to? 
the  date  of  return  thereto.  .  .  ."  (34 
Stat,  at  L.  247,  chap.  S078.) 

This  provision  of  the  act  of  June  12, 
1906,  was  repeated  in  the  appropriation  aet 
of  1907.    34  Stat,  at  L.  1164,  chap.  2611. 

The  act  of  May  11,  1908,  provided  as 
follows:  'That  increase  of  pay  for  service 
beyond  the  limits  of  the  states  comprising 
the  Union  and  the  territories  of  the  United 
States  contiguous  thereto  shall  be  as  now 
provided  by  law. 

Tor  additional  ten  per  centum  increase 
on  pay  of  officers  on  foreign  service,  two 
hundred  and  eighty-five  thousand  dollars. 

"That  nothing  herein  contained  shall  be 
construed  so  as  to  reduce  the  pay  or  al- 
lowances now  authoriced  by  law  for  any 
officer  or  enlisted  man  of  the  Army;  and 
all  laws  or  parts  of  laws  inconsistent  with 
the  provisions  of  this  act  are  hereby  re- 
pealed." 35  Stat,  at  L.  110,  114,  chap.  163, 
U.  S.  Comp.  Stat.  Supp.  1911,  pp.  341,  354. 

The  short  point  in  the  case  is  to  what  the 
words  "shall  be  as  now  provided  by  law"  in 
the  act  of  May  11,  1908,  refer, — ^whether  to 
the  acts  of  1906  and  1907,  or  more  limited- 
ly,  we  may  say,  to  the  exceptions  of  Porto 
Rico  and  Hawaii  in  those  acts,  or  to  the 
proviso  in  the  act  of  June  30,  1002,  supra. 
In  other  words,  whether  the  exceptions  of 
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thoM  jean  of  thoM  special  plaoea  shall  pre- 
▼ail  OTer  the  substantive  provision  of  the 
act  of  June  80,  1902,  supra,  which  is  ex- 
plicit,  of  enduring  effect,  and  is  besides  com- 
prehtiiBive  of  all  foreign  stations,  its  lan- 
guage being:  "That  hereafter  the  pa7 
proper  of  all  commissioned  officers  .  •  . 
serving  beyond  the  limits  of  the  states  . '  •  • 
shall  be  increased  ten  per  centum.  .  •  •" 
^  The  government  contends  for  the  excep- 
istions   as   constituting  new   law,  not  as  a 

*  temporary  condition  imder  an*old  one.  The 
claimant  contends  fbr  the  proviso  of  the 
act  of  1902,  and  counsel,  in  quite  elaborate 
Arguments,  have  supported  their  respective 
contentions.  We  shall  not  follow  the  de- 
Vdiils  of  their  arguments.  The  queetion  pre- 
sented, we  think,  is  in  brief  compass.  Con- 
gress manifestly  did  not  think  that  h(y  the 
first  instance  of  the  exception,  that  in  the 
act  of  1906,  it  had  done  more  than  t^npo- 
i*arily  suspend  as  to  Porto  Rico  and  Hawaii 
the  act  of  June  30,  1002.  .The  exception 
Tras  repeated  in  1907.  If  the  first  excep- 
tion was  not  intended  to  affect  permanently 
the  act  of  1902,  why  should  such  intention 
Im  ascribed  to  the  second  exception — or  to 
both,  neither  having  words  of  prospective 
extension,  and,  without  such  words,  nat- 
ikrally  having  only  temporary  operation? 
It  would  be  extreme  to  say  that  by  making 
them  Congress  considered  that  it  liad  es- 
tablished a  policy  which  could  be  confident- 
ly referred  to  as  having  the  status  and  effect 
6f  permanent  law. 

The  exceptions,  it  is  to  be  remembered, 
were  in  appropriation  acts,  and  no  words 
were  used  to  indicate  any  other  purpose 
than  the  disbursement  of  a  stun  of  money 
for  the  particular  fiscal  years.  This  court 
has  had  occasion  to  deal  with  such  instances 
eif  legislation  and  their  intended  effect  on 
existing  law.  In  United  States  ▼.  Langston, 
118  U.  8.  389,  394,  80  L.  ed.  164,  165,  6  Sup. 
Ct.  Rep.  1186,  it  was  decided  that  a  statute 
which  fixed  the  annual  salary  of  a  public 
officer  at  a  designated  sum  without  limita- 
tion as  to  time  is  not  abrogated  or  suspend- 
ed by  subsequent  enactments  which  merely 
appropriate  a  less  amount  for  that  officer 
for  particular  years,  and  which  contained 
no  words  that  expressly  or  by  clear  impli- 
cation modified  or  repealed  the  previous 
law.  See  also  Minis  v.  United  States,  16 
Pet.  423,  445,  10  L.  ed.  791,  799,  Where  it 
is  said :  ''It  would  be  somewhat  unusual  to 
find  engrafted  upon  an  act' making  special 
and  temporary  appropriation  any  provision 
which  was  to  have  a  general  and  permanent 
H  applications   to  all  future  appropriations. 

•  Nor  ought  such  an  intention  on  the  part  of 
the  legislature  to  be  presumed,  unless  it  is 
expressed  in  the  most  clear  and  positive 
terms,  and  where  the  language  admits  of  no 


other  reasonable  interpretation."    This  fol- 
lows naturally  from  the  nature  of  appro- 
priation bills,  and  the  presumption  hence- 
arising  is  fortified  by  the  rules  of  the  Sen- 
ate and  House  of  Representatives. 

The  ruling  in  the  Langston  and  Minis- 
Cases  la  not  opposed  by  the  cases  cited  by 
the  government.  In  all  of  them  there  was 
something  more  than  the  mere  omission  to 
appropriate  a  sufficient  sum.  There  were 
expressions  indicating  a  broader  purpose. 
In  two  of  them,  United  States  v.  Fisher,  109 
U«  8.  143,  27  L.  ed.  885,  3  Sup.  Ct.  Rep. 
154,  and  United  States  v.  Mitchell,  109  U. 
S.  146,  27  L.  ed.  887,  3  Sup.  Ct.  Rep.  157,. 
it  was  intimated  that  the  law  was  only 
fiuspieiided  for  the  particular  years.  In  an- 
other, Wallace  v.  United  States,  133  U.  8. 
180,  33  L.  ed;  671,  10  Sup.  Ct.  Rep.  251,. 
it  was  held  that  the  appropriation  consti* 
tuted  the  law  which  prescribed  the  compen- .. 
sation  of  the  office.  And  in  all  of  them ' 
the  Langston  Case  was  referred  to  and  not 
disturbed  or  modified. 

Judgment  affirmed. 


(23S  U.  8.  S15> 
UNITED  STATES,  Plff.  in  Err., 

V. 

HAROLD  A.  FOSTER,  Frank  E.  WincheR, 
William  S.  Edwards,  and  Harry  H» 
Piatt. 

COUBTS  (J  386*)— APPEAIi— By  GOVEBNlfXlfT 

iif  Cbiuinal  Cask— Jubibdictxok. 

1.  A  decision'  of  a  Federal  district  court 
sustaining  a  demurrer  to  an  indictment 
charging  a  conspiracy  to  defraud  the  Unit- 
ed States  by  unlawfully  increasing  the 
gross  postoffice  receipts  on  which  the  post- 
masters salary  is  to  be  based,  and  a  con^- 
spiracy  to  make  a  false  return  for  the  pur- 
pose of  fraudulently  increasing  such  com- 
pensation, is  based  upon  the  construction  of 
the  statutes  on  which  the  indictment  i» 
founded,  and  is  therefore  within  the  appel- 
late jurisdiction  of  the  Supreme  Court,, 
•where  the  district  court  distinctly  ruled 
that  such  indictment  was  sufficient  in  ita 
technical  or  formal  details,  and,  although 

giving  special  prominence  to  certain  regu- 
ations  of  the  rostmaster  General,  consid- 
ered'  tke  effect  of  the  Federal  statutes  in- 
dependently of  such  regulations  upon  the 
sufficiency  and  legality  of  the  postmaster's 
return,  a  constru^ion  of  the  statutes  being 
necessary  to  determine  the  validity  of  the 
regulations. 

[Ed.  Note.— For  other  eases,  see  Courts,  Oent. 
Dig.  88  1022-1025.  lOa ;    Dec  Dig.  |  886.*] 

CoNSPiBAOT  (f  88^)— To  Defraud  Unitbd 
States— Ibbegulablt  Incbbasino  Post- 
uabteb'b  Salabt. 

2.  A  eonspiraey  to  increase  the  gross  re- 
ceipts of  a  postoffice  upon  which  the  post- 
master's salary  is  to  be  fixed,  by  the  unlaw- 
ful sale  and  purchase  at  that  office  of  larga 
quantities  of  stamps  to  be  used  in  mailing 


£ 
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matter  ontaids  the  delWerT  of  rach  office, 
U  one  to  defraud  the  United  States, — es- 
pecially where  the  postmaster  at  whose  of- 
fice the  stamps  are  to  be  used  reoeiyes  a 
Hzed  salary. 

[Ed.   Note.— For  other   cases,  see  Conspiracy* 
Gent  Dig,  8  60;   Deo*  Dig.  S  83.*] 

Post  OmoB  (|  7*)— Pobtmasteb's  Salary*- 
6bo88  Receipts— Unlawful  Sales. 

3.  The  gross  receipts  of  a  postoffice  upon 
which,  under  the  act  of  March  3,  1883  (22 
Stat,  at  L.  600,  chap.  142,  U.  S.  Comp. 
Stat.  1901,  p.  2619),  the  compensation  of 
the  postmaster  is  to  be  fixed,  do  not  in- 
clude receipts  arising  out  of  violations  of 
the  Federal  Criminal  Code,  $  208  (35  Stat. 
at  L.  1128,  chap.  321,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1650),  making  it  a  crime 
for  a  postmaster  to  dispose  oi  stamjps  out- 
side the  delivery  of  his  office,  or  to  induce, 
or  attempt  to  induce,  for  the  purpose  of  in- 
creasing his  compensation,  the  purchase 
of  stamps,  stamped  envelops,  or  postal  cards 
other  than  as  provided  by  law  or  the  regula- 
tions of  the  Postoffice  Department. 

[Bd.  Note.— For  other  cases,  see  Poet  Office, 
Gent  Dig.  88  7-14:   Dec.  Dig.  8  7.*] 

PoOT  Otficb  ({  4*)— Regulations  of  Post- 
master General— Return  of  Post  Of- 
nos  Receipts. 

4.  The  authority  of  the  Postmaster  Genr 
«ral  under  U.  S.  Rev.  Stat.  §  161,  U.  8. 
Comp.  Stat.  1901,  p.  80,  to  make  regula- 
tions not  inconsistent  with  law  for  the  gov- 
ernment of  bis  Department)  and  the  con- 
duct of  its  officers  and  clerks,  includes  the 
power  to  prescribe  that,  in  determining  the 
^oss  receipts  of  a  postoffice,  upon  which, 
under  the  act  of  March,  3,  1883,  the  salary 
-of  the  postmaster  is  to  be  fixed,  stamps  sold 
in  large  or  unusual  quantities,  to  b&  used 
in  mailing  matter  at  other  postoffices,  will 
not  be  included,  and  to  require  the  post- 
master to  ascertain  and  report  the  inten- 
tion of  the  purchaser  of  stamps  or  stamped 
paper  in  large  or  unusual  quantities,  such 
regulations  being  purely  administrative  of 
the  law,  which  manifestlv  intends  that  the 
gross  receipts  from  lawful  sales  only  are 
to  be  the  measure  of  the  postmaster's  salary, 
«xcluding  receipts  arising  out  of  violations 
of  the  Federal  Criminal  Code^  §  208,  making 
criminal  unlawfully  induced  sales  outside 
of  the  delivery  of  the  office,  and  sales  other- 
wise than  as  provided  by  law  or  the  regu- 
lations of  the  Postoffice  Department. 

[Ed.   Note.— For  other  cases,  see  Post  Offloe, 
Cent.  Dig.  8  3;    Dec.  Dig.  8  4.*] 

Post  OFFirE  (§  3G*)— Offenses— Falsb  Rb- 
tlbn  bt  Postmaster. 

5.  A  postmaster  who  includes  in  his  re- 
turn to  the  Department  as  a  part  of  the 

gross  receipts  of  the  postoffice  upon  which 
is  salary,  under  the  act  of  March  3,  1883, 
is  to  be  fixed,  the  receipts  from  the  sale  of 
stamps  in  large  or  unusual  quantities,  to 
be  used  in  mailing  matter  at  any  other  post- 
office,  is  punishable  under  the  Federal  Crimi- 
nal Code,  §  206,  making  it  a  crime  for  a 
postmaster  to  make  a  false  return  for  the 
purpose  of  fraudulently  increasing  his  com- 
pensation, since,  even  if  the  regulations  of 
the  Postmaster  General  adopted  under  the 


supposed  authority  of  U,  &  Rev.  Stat.  |  161, 
U.  S.  Comp.  Stat.  1901,  p.  80,  that,  in  de- 
termining such  gross  receipts,  unusual  sales 
shall  not  be  included,  are  invalid,  §  208 
of  such  Code  regards  as  criminal  unlawfully 
induced  sales,  sales  made  outside  the  de- 
livery of  the  office,  and  sales  otherwise  than 
as  provided  by  law  or  the  regulations  of  the 
Postoffice  Department. 

[Ed.  Note.-*For  other  cases,  see  Poet  Office, 
Cent  Dig.  M;   Deo.  Dig.  |  16.*} 

[No.  838.] 

Argued  April   13  and  14,  1914.     Decided 

May  4,  1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Massa- 
chusetts to  review  a  judgment  sustaining  a 
demurrer  to  an  indictment  charging  a  con- 
q;>tracy  to  defraud  the  United  States,  and 
to  violate  certain  provisions  of  the  postal 
laws.    Reversed. 

See  same  case  below,  211  Fed.  206. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Wallace  for 
plainti£F  in  error. 

Messrs.  Philip  Rubenstein  and  Timothy 
Howard  for  defendants  in  error.  ^ 

m  *^ 

Mr.  Justice  HcKenna  delivered  the  opin-* 
ion  of  the  court: 

Indictment .  in  two  eounts  for  conspiracy 
to  defraud  the  United  States,  and  to  violate 
certain  provisions  of  the  postal  laws.  The 
object  of  the  conspiracy  and  the  manner  of 
its  execution  are  in  substance,  as  charged 
in  the  indictment  in  the  first  count,  as  fol- 
lows: Harold  A.  Foster  was  postmaster 
of  the  United  States  postoffice  at  North 
Brookfield,  Massachusetts,  a  second-class 
office.  The  salary  of  the  office  was  fixed  by 
the  Postmaster  General,  pursuant  to  law 
and  the  regulations  established  by  him,  at 
$2,000  a  year,  the  salary  being  based  and 
ascertained  upon  the  gross  receipts  of  the 
office  for  the  twelve  months  next  preceding 
the  31st  of  March,  1911.  The  law  required 
the  salary  to  be  adjusted  annually,  and  the 
next  adjustment  was  required  to  be  made  by 
the  Postmaster  General  in  accordance  with 
the  gross  receipts  of  the  office  as  shown  by 
the  quarterly  returns  of  the  postmaster  to 
the  Auditor  of  the  Postoffice  Department  for 
the  four  quarters  next  preceding  the  31  st  of 
March,  1912,  the  readjustment  to  take  effect 
on  the  ensuing  1st  of  July,  1912.  The  Post- 
master General  was  required  by  law  and  the 
established  regulations  in  readjusting  such 
salary  not  to  include  in  the  gross  receipts 
of  the  office  the  moneys  received  by  the  post- 
master for  the  sale  of  stamps  to  any  per-^ 
son  or  persons  in  large  quantities,  to  ben 
used  in  other* postoffices  than  the  North* 
Brookfield  office  for  mailing  purposes,  or  in 
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that  office  if  snch  matter  in  the  ordinary 
course  would  not  be  deposited  for  mailing 
in  the  latter  ofSce. 

Frank  E.  Winchell,  of  North  Brookfield, 
was  tJie  president  and  general  manager  of 
the  Oxford  Linen  Mills,  a  corporation  hav- 
ing its  usual  place  of  business  at  North 
Brookfleld,  and  William  S.  Edwards  and 
Harry  H.  Piatt,  both  of  New  York,  were 
officers  of  the  Sterling  Debenture  Company, 
a  corporation  having  its  place  of  business  in 
New  York,  and  they  and  Foster,  well  know- 
ing the  premises,  conspired  to  defraud  the 
United  States  of  its  money  and  property 
by  Winchell  purchasing  from  the  United 
6tat<^  in  behalf  of  the  Oxford  Linen  Milla, 
with  the  knowledge,  consent,  and  connivance 
of  Foster,  quantities  of  United  States  post- 
age stamps  to  be  sent  to  the  Sterling  De- 
benture corporation  at  New  York,  and  Ed- 
wards and  Piatt  as  its  officers  were  to  cause 
it  to  use  them  in  the  prepayment  of  pos- 
tage upon  matter  to  be  deposited  in  the 
postoffice  in  New  York  or  in  some  other 
office,  with  the  view  and  intent,  by  means  of 
the  purchase  of  stamps  as  stated,  of  irregu- 
larly and  improperly  increasing  the  gross 
receipts  of  the  North  Brookfleld '  postoffice 
for  the  twelve  months  beginning  on  the  Ist 
of  April,  1011,  and  ending  on  the  31st  of 
March,  1912,  and  thereby  enabling  Foster, 
as  such  postmaster  to  make  returns  to  the 
Auditor  of  the  Postoffice  Department  as  a 
basis  for  the  adjustment  of  Foster's  salary 
lor  the  fiscal  year  beginning  July  1,  1012, 
which  returns  should  include  the  sale  of 
stamps  so  made  to  Winchell  in  addition 
to  the  sale  of  stamps  made  by  Foster  to 
other  persons  in  the  regular  business  of  the 
North  Brookfield  office,  with  the  intent  and 
view  of  violating  the  regulations  of  the 
Postoffice  Department,  and  for  the  purpose 
of  fraudulently  increasing  Foster's  salary, 
and  with  the  further  intent  that  such  sales 
ei  should,  in  violation  of  the  Postoffice  reini- 
•  lations,  be  included  and*  deemed  a  part  of 
the  gross  receipts  of  the  North  Brookfield 
office  for  the  period  above  mentioned,  and 
be  made  in  part  the  basis  of  the  readjust- 
ment of  Foster's  salary.  All  the  acts  done 
by  Foster,  Winchell,  Edwards,  and  Piatt 
were  done  knowingly,  wilfully,  and  fraudu- 
lently for  such  purpose;  that  is,  for  the 
purpose  of  increasing  the  salary  of  Foster 
by  a  sum  of  money  in  excess  of  that  which 
he  would  be  lawfully  entitled  to  receive,  and 
to  cause  such  excessive  sum  to  be  paid  to 
him,  and  thereby  cheat  and  defraud  the 
United  States  thereof. 

In  pursuance  of  the  unlawful  conspiracy, 
and  to  effect  its  object,  on  the  1st  of  July, 
1911,  Foster,  as  such  postmaster,  made  a 
false  return  to  the  Postoffice  Department  of 
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the  gross  receipts  of  the  North  Brookfield 
office  for  the  quarter  ending  June  30,  1911. 

In  further  pursuance  of  the  conspiracy, 
and  to  effect  its  object,  Winchell,  on  June  2, 
1011,  at  North  Brookfield,  sent  by  registered 
mail  to  the  Sterling  Debenture  corporation 
at  New  York  a  certain  package,  and  alsa 
in  pursuance  of  the  conspiracy,  and  to  effect 
its  object,  Winchell  bought  from  Foster 
postage  stamps  to  the  value  of  $200. 

In  a  second  count  the  indictment  charges 
that  the  defendants  unlawfully  conspired  to 
commit  an  offense  against  the  United 
States,  specified  to  be  an  offense  denounced 
by  §  206  of  the  act  of  March  4,  1909,  en- 
titled, "An  Act  to  Codify,  Revise,  and 
Amend  the  Penal  Laws  of  the  United 
States"  [35  Slat,  at  L.  1128,  chap.  321,  U.  S. 
Gomp.  Stat.  Supp.  1911,  p.  1649],  in  that 
Foster,  as  such  postmaster,  should,  in  vio- 
lation of  the  section,  knowingly  and  fraudu- 
lently increase  Foster's  salary  and  compen- 
sation by  knowingly  and  fraudulently  fail- 
ing to  report,'  in  the  report  or  the  gross 
receipts  of  his  office  required  by  law  and 
the  regulations  of  the  Postoffice  Department, 
large  and  irregular  sales  of  stamps  to  be 
made  by  Foster  to  Winchell  as  president 
and  general  manager  of  the  Oxford  Linen 
Mills,  not  to  be  used  by  that  corporation, 
or  by  Winchell,  or  by  any  other  person  forg 
the  mailing  of  matter  at  the  North  Brook-* 
field  office,  but  to  be  used  for  mailing 
matter  at  New  York  or  in  some  other  office 
other  than  the  North  Brookfield  office,  with 
the  intent  and  for  the  purpose  of  increasing 
the  compensation  of  Foster  as  such  post- 
master. That  in  pursuance  of  such  con- 
spiracy Winchell,  on  June  2,  1911,  pur- 
chased stamps  of  the  value  of  $200. 

In  pursuance  of  the  conspiracy  and  to 
effect  its  object,  Foster,  on  the  1st  of  July, 
1911,  made  a  false  return  to  the  Auditor 
of  the  Postoffice  Department  of  the  gross 
receipts  of  his  office.  An  overt  act  by  Win- 
chell is  charged. 

The  defendants  were  duly  arraigned  and 
pleaded  not  guilty,  but  subsequently  with- 
drew their  pleas  of  not  guilty  and  filed  de- 
murrers to  the  indictment. 

The  grounds  of  demurrer  were  the  same 
as  to  both  counts,  and  were:  (1)  The  facts 
alleged  did  not  constitute  a  crime;  (2)  nor 
an  offense  at  common  law;  (3)  nor  a  vio- 
lation of  the  statutes  or  penal  laws  of  the 
United  States;  (4)  nor  a  violation  of  any 
valid  regulation  of  the  Postmaster  General ; 
(5)  each  and  every  one  of  his  regulations 
is  invalid. 

The  demurrers  to  the  first  count  were  sus- 
tained on  the  ground  expressed  by  the  court 
in  its  opinion,  that  the  act  of  March  3, 
1883  (22  Stat,  at  L.  600,  chap.  142,  U.  & 
Comp.  Stat.  1001,  p.  2619),  provides  that 
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the  salaries  of  poBtmaetere  of  the  second 
class  shall  be  determined  b/  the  gross  re- 
ceipts of  the  office,  and  that  the  Postmaster 
General  had  no  power  to  qualify  the  require- 
ment of  the  law  by  providing  that  unusual 
sales  of  stamps  should  not  be  included  in 
estimating  the  gross  receipts. 

In  passing  upon  the  demurrers  to  the 
second  count  the  court  said  that  the  count 
charged  the  defendants  with  a  conspiracy  to 
commit  "the  offense  denounced  by  |  206  of 
the  Criminal  Code,"  that  section  proyiding, 
mter  alia,  that  whoever,  being  a  postmaster, 
shall,  for  the  purpose  of  fraudulently  in* 
creasing  his  compensation,  make  a  false  re- 
el turn,  s^tement,  or  account  to  any  officer 
•  of  the  -United  States,  shall  be  punished. 
The  crime  denounced,  the  court  said,  in- 
cluded "two  essential  elements:  (1)  that  a 
return  shall  be  made,  which  was  known  to 
be  false;  and  (2)  that  such  false  return 
shall  have  been  made  'for  the  purpose  of 
fraudulently  increasing  compensation.' " 
And  the  court  observed  that  there  oould  be 
no  criminality  unless  a  false  return  was 
made  for  the  purpose  stated,  and  that  it 
appearing  from  the  indictment  that  the 
alleged  return  made  by  Foster  was  to  secure 
for  him  only  what  he  was  legally  entitled 
to  receive,  he  committed  no  crime  under  | 
206,  "and  the  alleged  conspiraey  to  do  so 
was  not  a  conspiracy  to  commit  the  offense 
denounced  thereby." 

It  will  be  observed,  therefore,  that  the 
eourt  held  that  the  indictment  charged 
neither  a  conspiracy  to  defraud  the  United 
States  nor  to  make  a  false  return,  because 
the  object  of  each  conspiracy  was  to  ob- 
tain only  what  Foster  was  legally  entitled 
to;  namely,  an  increase  of  salary  based  upon 
the  gross  receipts  of  his  office,  and  that  it 
was  immaterial  how  they  were  increased  or 
for  what  purpose  increased. 

Hie  case  was  brought  here  under  the 
criminal  appeals  act,  its  provision  being 
that  this  court  has  jurisdiction  on  writ  of 
error  taken  by  the  United  States  in  crimi- 
nal cases  "from  a  decision  sustaining  a  de- 
murrer to  any  indictment  where  such 
decision  is  based  upon  the  invalidity  or  con- 
struction  of  the  statute  upon  which  the  in- 
dictment is  founded.**  It  Is,  however,  con- 
tended by  defendants  in  error  that  this 
court  has  no  jurisdiction  because,  it  is 
further  contended,  the  district  court  gave 
the  same  meaning  to  the  statutes  upon 
which  the  indictment  was  based  as  the  gov- 
ernment asserted  was  the  correct  one,  and 
only  decided  that  the  regulation  of  the 
Postmaster  General  was  beyond  his  power 
to  enact  under  Revised  Statutes,  $  161  (U. 
8.  Comp.  Stat.  1901,  p.  80),  upon  which 
section  alone  he  claimed  the  power.  Nor, 
ik  is  fnrth«  eomtendedy  were  the  wordi 
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"gross  receipts"  interpreted.  "The  only* 
question  was,"  counsel  says,  "whether  there 
was  power  in  an  administrative  officer  to 
make  the  regulation  limiting  its  scope." 
It  is  further  urged  that  if  those  words  were 
interpreted,  the  indictment  was  not  founded 
upon  the  act  of  1883,  where  they  occur. 

A  lack  of  jurisdiction  is  also  urged  to 
review  the  ruling  upon  the  second  count,  it 
being  based  on  §  206  of  the  Criminal  Code^ 
the  construction  or  interpretation  of  which 
was  never  in  dispute.  "Whether  it  applied 
or  not,"  it  is  said,  "had  to  be  determined  by 
the  validity  of  the  regulation." 

We  think  the  contentions  are  untenable. 
The  court  distinctly  ruled  that  the  indict- 
ment was  in  technical  or  formal  details 
sufficient,  and  the  contention  of  the  parties 
not  only  submitted  for  decision  the  validity 
of  the  regulations  of  the  Postmaster  Gen- 
eral, but  also  the  sufficiency  and  legality 
of  the  returns  made  by  Foster  under  the 
provisions  of  the  statutes.  The  court,  it  is 
true,  gave  especial  prominence  to  the  regu- 
lations, but  the  effect  of  the  statutes  ind^ 
pendently  of  the  regulations  was  necessarily 
considered.  In  other  words,  the  court  must 
have  considered  and  decided  that  a  con- 
spiracy to  establish  a  basis  for  a  false  re- 
turn for  the  purpose  of  increasing  Foster's 
salary  was  not  prohibited  by  law;  and,  bd> 
sides,  a  oonstruction  of  the  statutes  was 
necessary  to  determine  the  validity  of  the 
regulation. 

The  case  being  one  of  statutory  oonstruo* 
tion,  a  consideration  of  the  statutes  becomes 
necessary. 

It  is  provided  by  the  act  of  March  8, 
1883,  that  the  "compensation  of  postmasters 
of  the  first,  second  and  third  classes  shall 
be  annual  salaries,  assigned  in  even  hun- 
dreds, of  dollars,  and  payable  in  quarterly 
payments,  to  be  ascertained  and  fixed  by  the 
Postmaster  General  from  their  respective 
quarterly  returns  to  the  Auditor  of  the 
Treasury  for  the  Postoffiee  Department  g 
•  .  •  to  be  forwarded  to  the  First  ^Assist-* 
ant  Postmaster  General,  for  four  quarters 
immediately  preceding  the  adjustment,"  ac- 
cording to  the  gross  receipts,  the  amount  of 
which  not  only  determines  the  classes,  but 
the  compensation  of  the  offices  within 
classes. 

By  f  4  of  the  act,  the  Postmaster  Gen- 
eral is  required  to  readjust  the  salaries  of 
the  first,  second,  and  third  class  at  the  be- 
ginning of  each  fiscal  year.  The  same  sec- 
tion fixed  the  salary  of  the  postmaster  at 
the  Washington  Postoffiee,  and  provided 
that  "in  no  case  shall  the  salary  of  any 
postmaster  exceed  the  sum  of  six  thousand 
dollars,  except  in  the  city  of  New  York» 
where  the  salary  of  the  postmaster  shall  ra> 
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flaain  as  now  fixed  by  law,  at  eight  tlkouBand 
dollars." 

Section  87  of  the  Criminal  Code  malces 
it  an  offense  to  conspire  to  defraud  the 
United  States  in  any  manner  or  for  any  pur- 
{rase. 

Section  206  of  the  same  Code  makes  it  a 
-crime  for  a  postmaster  to  mske  a  false  re- 
turn, for  the  purpose  of  fraudulently  in- 
-creasing  his  compensation,  or  to  induce  or 
a.ttempt  to  induce,  for  such  purpose,  any 
person  to  deposit  mail  matter  in  or  forward 
in  any  manner  for  mailing  at  the  office 
where  such  postmaster  is  employed,  know* 
ing  such  matter  to  be  properly  mailable  at 
fome  other  office. 

Section  208  makes  it  a  crime  for  a  post- 
fnaster  to  dispose  of  stamps  outside  of  the 
deliTcry  of  his  office,  or  to  induce  or  attempt 
to  induce,  for  the  purpose  of  increaaing  his 
•eompensation,  the  purchase  of  stamps, 
atamped  envelops  or  postal  oards  other- 
wise than  aa  provided  by  law  or  the  regu- 
lations of  the  Postoffice  Department. 

By  I  161  of  the  Revised  SUtutes  (U.  8. 
Comp.  Stat.  1901,  p.  80),  it  is  provided  that 
^the  head  of  each  Department  is  authorind 
'Co  prescribe  regulations,  not  inoonsistent 
with  law,  for  the  government  of  his  De- 
partment, the  conduct  of  its  officers  and 
clerks,  [and]  the  distribution  and  perform- 
ance of  its  business.    .    •    ." 

In  pursuance  of  the  authority  so  given, 
the  Postmaster  General  made  the  following 
"9  regulation : 

T  *"2.  In  determining  the  'gross  receipts' 
upon  which  the  salary  of  a  postmaster  shall 
be  based,  stamps,  stamped  envelops,  and 
postal  cards,  sold  in  large  or  unusual 
quantities  to  any  person  to  be  used  in  mail- 
ing matter  at  other  postoffices  will  not  be 
included,  whether  the  sale  be  made  with 
or  without  solicitation  by  the  postmaster. 
When  postage  stamps  or  stamped  paper  are 
sold  in  large  or  unusual  quantities,  it  shall 
be  the  duty  of  the  postmaster  to  inquire 
into  and  ascertain  whether  or  not  the  pur- 
chaser intends  to  use  such  postage  stamps 
or  stamped  paper  for  mailing  matter  in 
his  office,  or  other  offices;  and  the  fact  shall 
be  clearly  indicated  in  his  monthly  stock 
report  on  Form  3240  to  the  Third  Assist- 
ant Postmaster  General.  Upon  evidence  of 
neglect  of  the  postmaster  to  ascertain  and 
report  such  facts,  he  will  be  required  to 
refund  the  amount  of  the  excess  salary  and 
allowances  be  may  have  received  on  account 
of  such  sales." 

It  is  manifest  from  the  quoted  provisions 
that  their  purpose  is  to  fix  the  salary  of 
postmasters  by  the  normal  receipts  of  their 
respective  offices,  and  thereby  keep  the 
officers  in  relation,  and  to  secure  such  end 
^piarterly  returns  are  required  to  be  made 


by  eaeh  postmaster,  and  each  is  prohibited 
under  criminal  penalty  from  selling  or 
disposing  of  stamps,  stamped  envelops  oi 
postal  cards  outside  of  the  delivery  of  hit 
offiot,  «r  selling  or  disposing  of  stamps, 
etc.»  otherwise  than  as  provided  by  law  or 
the  regulations  of  the  Postoffice  Department* 
In  other  words,  the  false  returns  and  desig- 
nated disposition  of  stamps  are  made 
crimes,  and  made  crimes  to  secure  the  pur- 
pose of  the  law  to  keep  the  legal  measure 
of  the  salaries  unimpaired  and  the  relation 
of  the  offices  intact.  It  may,  indeed,  be  that 
in  one  sense  the  United  States  would  suffer 
no  loss  by  the  derangement  of  their  rela- 
tion; in  another  sense  the  United  States 
would  be  defrauded.  One  of  the  postmasters 
would  fraudulently  obtain  a  greater  salary^ 
than  he  wsa  entitled  to.  But  distincUyg 
would  the  United^States  be  defrauded  under* 
the  facts  charged  in  the  indictment,  the 
postmaster  at  New  York  having  a  fixed  sal- 
ary of  eight  thousand  dollars.  See  in  this 
connection  Haas  v.  Henkel,  216  U.  6.  462, 
479,  64  L.  ed.  669,  677,  80  Sup.  Ct.  Rep. 
249,  17  Ann.  Cas.  1112. 

The  sole  theory  of  the  act  of  1888  is  that 
every  postmaster  shall  receive,  a  salary  de- 
pendent upon  and  regulated  by  the  amount 
of  business  done  at  his  office  (United  States 
V.  Wilson,  144  U.  8.  24,  28,  36  L.  ed.  332, 
333,  12  Snp.  Ct.  Rep.  639)  under  normal 
and  natural  sales  of  stamps,  not  unlawfully 
induced  sales.  This  being  the  law,  what 
does  the  indictment  charge? 

(1)  The  salary  of  the  postmaster  was  to 
be  adjusted  in  accordance  with  the  returns 
of  the  gross  receipts.  (2)  By  the  law  and 
regulation  of  the  Postmaster  General  the 
postmaster  was  not  to  include  in  the  gross 
receipts  moneys  received  from  the  sale  of 
stamps  in  large  or  unusual  quantities  which 
were  (a)  to  be  used  upon  matter  in  some 
other  postoffice,  or  (b)  used  upon  matter 
deposited  at  North  Brookfield  if,  in  the 
ordinary  and  usual  course  of  business,  such 
matter  would  be  deposited  at  some  other 
office.  (3)  The  defendants  conspired  with 
Winchell,  who  purchased  from  Foster  with 
Foster's  connivance  large  quantities  of 
stamps  to  be  used  by  the  Sterling  Deben- 
ture corporation  for  mailing  matter  at  New 
York  or  some  other  office  than  North  Brook- 
field,  and  by  such  purchase  to  irregularly 
and  improperly  increase  the  gross  receipts 
of  the  North  Brookfield  office,  and  thereby 
enable  Foster  to  make  returns  as  a  basis 
for  the  readjustment  of  his  salary  in  vio- 
lation of  the  regulations  of  the  Postoffice 
Department,  and  for  the  purpose  of  incress* 
ing  his  salary,  and  thereby  cheat  and  d^ 
fraud  the  United  States. 

The  second  count  charges  a  violation  of 
I  206  of  the  CHminal  Code,  by  conspiring 
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in  the  manner  we  have  already  let  out,  and 
which  need  not  be  repeated. 

It  IB  clear  from  these  provisiona  that  it 

ia  the  gross  receipts  from  lawful  sales  which 

I,  are  to  be  the  measure  of  the  salary  of  the 

g  postmaster,   and   that   unlawfully    induced 

«  sales   (I  208),  sales  made  ''outside  of  the 

delivery    of    the    office"    (id.),    and    sales 

"otherwise  than  as  provided  by  law  or  the 

regulations  of  the  Postoffice  Department" 

(id.)»  are  unlawful  sales  and  regarded  as 

criminal. 

It  would,  indeed,  be  strange  if  unlawful 
and  criminal  sales  were  intended  to  con- 
stitute a  part  of  the  gross  receipts  upon 
which  the  postmaster's  salary  should  be  ad- 
Justed,  and  it  would  seem  clear  that  to 
prevent  such  result  the  Postmaster  (General 
could  legally  exercise  by  the  regulation 
under  review  the  power  given  him  by  f 
161,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901, 
p.  80).  The  r^^lation  is  purely  adminis- 
trative of  the  law.  (1.)  It  notifies  the  post- 
master that,  in  the  gross  receipts  of  his 
office,  stamps  in  large  or  unsual  quantities 
■old  to  be  used  in  mailing  matter  at  other 
postoffiMS  will  not  ba  included.    This  bnl 


executes  the  purpose  of  the  law;  adds  noth- 
ing to  it.     United   States  v.  Antikamni*- 
Chemical  Co.  231  U.  S.  654,  58  L.  ed.  — ,  84 
Sup.  Ct.  Rep.  222;  Lewis  Pub.  Ck>.  v.  Wy- 
man,  104  G.  G.  A.  453,  182  Fed.  13.     (2.) 
It  requires  the  postmaster  to  ascertain  and^ 
report  the  intention  of   the  purchaser   of 
stamps  or  stamped  paper  in  Urge  or  un- 
usual quahtities.    This  is  properly  supple- 
mental to  the  first  requirement,  and  a  rea- 
sonable  supervision   of   the    office,    and    a^ 
means  of  discovering  unlawful  and  fraudu- 
lent sales.    (3.)  It  provides  that  for  a  neg- 
lect to  so  ascertain  and  so  report  the  post- 
master   will    be    required    to    refund    the- 
amount  of  the  excess  salary  he  may  havr 
received  on  account  of  such  sales.    This  pro- 
vision is  of  doubtful  validity,  but  it  is  not 
of  material  consequence  to  the  questions 
now  involved. 

But  if  the  regulation  be  regarded  as  in^ 
valid,  the  indictment  yet  states  an  offense. 
It  counts  not  only  upon  the  regulation,  but 
upon  the  law;  and  the  facta  it  alleges  show 
a  violation  of  the  law. 

Judgment  reveraad* 
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CASES  DISPOSED  OF  AT  OCTOBER  TERil,  1913, 

WTTHOOT  0FIlfI02fS  AJKD  NOT  VLSBWIIBRI  OR  OTHBRIflSI  DCSPOSBD  OF  IV  THIS  BDniOB; 


CLmcHFisLD  Coax.  Cobpobation,   Plaintiff 
in  Error,  ▼.  R.  L.  Manbss.    [No.  887.] 
In   Error  to  the  Supreme  Court  of  the 

State  of  Tennessee.     See  same  case  below, 

—  Tenn.  — ,  162  S.  W.  1106. 
Messrs.  John  W.  Price  and  J.  Norment 

Powell  for  plaint] fT  in  error. 
Messrs.  Isaac  Harr  and  Robert  Burrow 

for  defendant  in  error. 
April  6,  1014.     Per  Curiam:     Dismissed 

for  want  of  jurisdiction,  upon  the  authority 

of  Patterson  v.  Colorado,  205  U.  S.  454,  51 

L.  ed.  879,  27  Sup.  Ct.  Rep.  556,  10  Ann. 

Gas.   689;    Preston  v.   Chicago,   226   U.   S. 

447,  57  L.  ed.  293,  33  Sup.  Ct.  Rep.  177. 


Ex  PABTE:   In  tiie  MATTEai  ov  G.  &  C.  Meb- 

BiAM     Company,     Petitioner.     [No.    — , 

Original.] 

Motion  for  leave  to  file  a  petition  for  a 
Writ  of  Mandamus. 

Mr.  William  B.  Hale  for  petitioner. 

No  counsel  appeared  for  respondent. 

April  6,  1914.     Denied. 


Fbank    Sullivan,    Petitioner,    ▼.    United 

States.     [No.  928.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  See  same  case  below,  127 
C.  C.  A.  067,  209  Fed.  1006. 

Mr.  J.  P.  Cox  for  petitioner. 

Mr.  Assistant  Attorney  General  Wallace 
for  respondent. 

April  6,  1914.     Denied. 


CnicAoo,  Rock  Island,  St  Pacific  Railwat 

Company,    Plaintiflf    in    Error,    v.    Pnti 

Tree  Lumbeb  Company,  Limited.     [No. 

244.] 

In  Error  to  the  Cooct  of  Appeals  for  the 
Second  Circuit  of  Louisiana. 

Messrs.  Thomas  S.  Buzbee  and  M.  L.  Bell 
for  plaintiff  in  error. 

Mr.  Walker  Elder  for  defendant  in  error. 

April  6,  1914.  Affirmed  with  ooati  bj 
an  equallj  divided  court. 


United    States,   Petitioner,   ▼.   NiPiflBnr« 

Mines  Company.     [No.  709.] 

On  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  See- 
ond  Circuit  See  same  case  below,  124  G.  O. 
A.  813,  206  Fed.  431. 

The  Solicitor  General  and  Mr.  Assistuit 
Attorney  General  Harr  for  petitioner. 

Mr.  George  F.  Hurd  for  respondent. 

April  6,  1914.  Dismissed  oa  motioa  of 
counsel  for  the  petitioner. 


Continental  Life  Insubance  ft  iKvmr* 
ment  Company,  Plaintiff  in  Error,  v.  L 
C.  Hattabauoh,  as  Insurance  Commis- 
sioner of  the  State  of  Idaho.  [Na  448.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Idaho. 

Mr.  Charles  C.  Cavanah  for  plaintiff  in 
error. 

No  counsel  appeared  for  defendant  in  er- 
ror, 

April  6,  1914.    Dismissed  per  stipulatioa* 


Havana  Central  Railboad  Coicpant,  Pe- 
titioner, V,  Central  Tbust  Company  ok 
New  York.     [No.  93S.]  Northern  Trust  Compant,  as  Trustee,  ete. 

Petition  for  a  Writ  of  Certiorari  to  the  Plaintiff  in  Error,  v.  People  of  thi 
United  States  Circuit  Court  of  Appeals  for  State  of  Illinois.  [No.  418.] 
the  Second  Circuit  See  same  case  below,  I  In  Error  to  the  Supreme  Court  of  the 
—  L.  K.  A.  (N.  S.)  — ^,  123  C.  a  A.  72, 204  State  of  lUinois.  See  same  case  below,  255 
^"^  we-  I  111.  168,  —  L.  R.  A.  (N.  S.)  — ^  99  N.  E. 

Mr.  Herbert  A.  Heyn  for  petitioner.  i  377,  Ann.  Cas.  1913D,  614. 

Mr.  Lewis  H.  Freedman  for  respondent      j      Messrs.  Samuel  Alschuler  and  Charles  &• 
April  6,  1014.     Denied.  |  Holden  for  plaintiff  in  error. 

34  S.  C. — 43  673 
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Oct.  Tebm, 


Measra.  Patrick  J.  Lueey  and  Lester  ti. 
Strawn  for  defendant  in  error. 

April  IS,  1914.  Per  Curiam:  Digmissed 
for  want  of  jurisdiction,  upon  the  authority 
of  Haseltine  v.  Central  Nat.  Bank,  183  U. 
S.  130,  46  L.  ed.  117,  22  Sup.  Ct.  Rep.  49 ; 
Missouri,  K.  &  T.  R.  Co.  v.  Olathe,  222  U. 
8.  185,  66  L.  ed.  155,  32  Sup.  Ct.  Rep.  46; 
Louisiana  Nav.  Co.*  v.  Oyster  CommisBion, 
226  U.  S.  99,  67  L.  ed.  138,  33  Sup.  Ct.  Rep. 
78;  Pons  v.  Yazoo  &  M.  Valley  R.  Co.  232 
U.  S.  720, 58  L.  ed.  — .  34  Sup.  Ct.  Rep.  602, 


Ex  PAKcs:     In  the  Mattes  or  HExner  H. 
Evans,  Petitioner,  [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for  a 
I  Writ  of  Mandamus. 

Mr.  Albert  J.  Hopkins  for  petitioner. 
No  oounsel  appeared  for  respondent* 
April  13,  1914.     Denied. 


THOMA.S   W.   Synnctf,   etc.,   Appellant,   v. 
Tombstone    Con80lii>ateo    Mines    Com- 
pany, Limited,  etc.     [No.  879.] 
Appeal   from  the  United   States   Circuit 

Court  of  Appeals  for  the  Ninth  Circuit. 
See  same  case  below,  125  C.  C.  A.  596,  207 

Fed.  544,  on  rehearing  125  G.  G.  A.  451,  208 

Fed.  251. 

Mr.  Amos  L.  Taylor  for  appellant. 

MeBsrs.  A.  B.  Browne,  Alex.  Britton, 
Evans  Browne,  Everett  E.  EUinwood,  and 
John  Mason  Ross  for  appellee. 

April  13,  1914.  Per  Curiam:  Dismissed 
for  want  of  Jurisdiction,  upon  the  authority 
of  (1)  Coder  v.  Arts,  213  U.  S.  223, 234, 235, 
ffS  L.  ed.  772,  777,  778,  29  Sup.  Ct.  Rep. 
436,  16  Ann.  Cas.  lOOS;  Tefft,  W.  &  Co.  v. 
Munsuri,  222  U.  S.  114,  118,  66  L.  ed.  118, 
119,  32  Sup.  Ct.  Rep.  67.  (2)  Chapman  v. 
Bowen,  207  U.  S.  89,  91,  62  L.  ed.  116,  117, 
28  Sup.  Ct.  Rep.  32;  J.  W.  Calnan  Co.  v. 
Doherty,  224  U.  S.  145,  147,  66  L.  ed.  702, 
703,  32  Sup.  Ct  Rep.  460.  (3)  Conboy  v. 
First  Nat.  Bank,  208  U.  S.  141,  144,  146, 
61  L.  ed.  128-130,  27  Sup.  Ct.  Rep.  60. 


Henbt  E.  Meeker,  Surviving  Partner,  etc., 
Petitioner,  v.  Lehigh  Valley  Railroad 
Company  [No.  1000];  and  Henry  E. 
Meeker,  Petitioner,  v.  Lehigh  Valley 
Railroad  Company  [No.  1001]. 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

Mr.  Wm.  A.  Glasgow,  Jr.,  for  petitioner. 
No  counsel  appeared  for  respondent.! 
April  IS,  1914.     Per  Curiam:  .Petitions 

granted,   upon   the  authority   of   §   262   of 

the  Judicial  Code  [36  Stat,  at  L.  1162,  chap. 

231,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  235]. 

Re  Chetwood,  165  U.  S.  443,  462,  41  L.  ed. 

782,  788,  17  Sup.  Ct.  Rep.  385;  Whitney  v. 

Dick,  202  U.  S.  132,  50  L.  ed.  963,  26  Sup. 

Ct.  Rep.  684;  McClellan  v.  Carland,  217  U. 

S.  268,  54  L.  ed.  762,  30  Sup.  Ct.  Rep.  601 ; 

United  States  v.  Beatty,  232  U.  S.  463,  467, 

68  L.  ed.  — ^,84  Sap.  Ct  Rep.  882. 

fMr.  Joseph  W.  Folk  and  Mr.  C.  W.  Need- 
ham,  by  leave  of  court,  filed  a  brief  herein 
In  behalf  of  the  Interstate  Commerce  Com- 
miasion. 


Beach  Front  Honx  Ck>»cpAiTY,  Petitioner, 

V.  Richard  R.  Soot.     [No.  877.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  118  C.  O.  A.  579, 197 
Fed.  881,  on  rehearing  127  C.  C.  A.  83,  210 
Fed.  265. 

Messrs.  Edwin  O.  G.  Bleakly,  Henry  F. 
Stockwell,  John  W.  Weacott,  and  Gilbert 
Collins  for  petitioner. 

Mr.  Robert  H.  McCarter  for  respondent. 

April  13,  1914.     Denied. 


William  Cramp  &  Sons  Ship  &  Eicgins 
BuiLDiKQ  Company,  Petitioner,  v.  Iitteb- 

NATIONAL   CUBTIS   MARINE  TURBINB  OOM- 

PANT  et  al.    [No.  963.] 

Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circtdt. 

See  same  case  below,  127  0.  O.  A.  622,  211 

Fed.  124, 

Messrs.  James  R.  Sheffield  and  Clifton  V. 
Edwards  for  petitioner. 

Messrs.  Frederick  P.  Fish  and  Charles 
Neave  for  respondents. 

April  13,  1914.     Denied. 


Mot    Gukt    Lxtm,    Petitioner,    v.    Uirrmi 

States.     [No.  977.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr.  H.  Ralph  Burton  for  petitioner. 

The  Attorney  General  for  respondent. 

April  13,  1914.     Denied. 


Emilib  M.  Bullowa  et  al..  Petitioners,  ▼• 
Sabah  J.  Thurston.    [No.  982.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 
See  same  case  below,  42  Wash.  L.  Bep.  198. 

Messrs.  Rudolph  H.  Yeatman,  W.  J.  Lam- 
bert. D.  W.  Baker,  and  F.  S.  Bright  for  peti- 
tioners. 

Messrs.  Fulton  Lewis  and  John  Ridont 
for  respondent. 

April  13,  1914      Denied 
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Leocadio  Pajabillo  6t  al.,  Plaintiffs  in  £r- 
roT,  V.  Ukited  Statis.    [No.  1015.] 
In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

No  counsel  appeared  for  plaintiffs  in  er- 
ror. 

The  Attorney  General  for  the  United 
States. 

April  13,  1914.  Docketed  and  dkmissed 
«B  motion  of  counsel  for  defoidant  in  error, 
and  mandate  granted. 


BoT  C.  Heoox,  as  Trustee,  eto.^  Appellant, 

T.  County  of  Tbllee,  State  of  Colorado, 

et  aL     [No.  363.] 

Appeal  from  the  United  States  Circi»it 
Court  of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  117  C.  C.  A.  988, 196 
Fed.  684. 

Messrs.  Ernest  Morris  and  Wm.  W. 
Grant,  Jr.,  for -appellant 

Mr.  C.  S.  Thomas  for  appellees. 

April  13,  1914.  Dismissed  per  stipula- 
tion. 


Thomas   J.   Kmp,   Petitioner,   ▼.   Untrd 

States.    [No.  964.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colom- 
bia. 

See  same  case  below,  —  L.  B*  A.  (N.  SJ 
— .  41  App.  D.  C.  539. 

Messrs.  R.  H.  Liggett  and  John  B.  Lask^ 
for  petitioner. 

The  Attorney  General  for  respondent* 

April  20,  1914.    Denied. 


Alabama  &  VicssBuno  Railway  Compant 
et  al.,  Plaintiffs  in  Error,,  v.  Peabl  Mor- 
ris.    [No.  426.] 

In  Error  to  the  Supreme  CcTurt  of  the 
State  of  Mississippi. 

Messrs.  Robert  H.  Thompson  and  J.  Blanc 
Monroe  for  plaintiffs  in  error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

April  16,  1914.     Disn^issed  with  costs  on 
motion  of  counsel  for  the  plaintiffs  in  error. 


HooKiife  Valley  Railway  Company,  P^ 

titioner,  v.  United  States.    [No.  972.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  127  C.  a  A.  288,  210 
Fed.  T85. 

Messrs.  James  H.  Hoyt,  William  Bl  StMi^ 
art,  Lawrence  Maxwell,  and  Clartnee  Bzowa 
for  petitioner. 

The  Attome7  General  for  respondeok 

April  20,  1914.    DenM. 


]£x  PARTE:    In  the  Matter  op  John  Den- 

KBTT,  Jr.,  et  al..  Petitioners.     [No.  — , 

Original.] 

Motion  for  leave  to  file  petition  for  Writs 
of  Prohibition  and  Mandamus. 

Mr.  William  M.  Seabory  for  petitioners. 

No  counsel  appeared  for  respondent* 

April  20,  1914.     Denied. 


Su2fDAY    Creek    Company,    Petitioner,    ▼. 

Unitb)  States.     [No.  985.] 

Petition  for  a  Writ  of  Certiorari  to  tbs 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  127  0.  C.  A.  297,  210 
Fed.  747. 

Mr.  William  O.  Henderson  for  petitioner. 
The  Attorney  General  for  respondent. 
April  20,  1914.     Denied. 


M.  C.  KiSER  Company  et  al.,  Petitioners, 

Y.  Geobgia  Cotton  Oil  Company  et  al. 

[No.  962.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  125  O.  (X  A.  650,  208 
Fed.  548. 

Mr.  Harold  Kemington  for  petitioners. 
No  counsel  Appeared  for  roi^pondents. 
Anril  20.  1014.     DenicHl. 


Eansab    Cmr   Southehn    Railway   Com- 
pany, Petitioner,  v.  Geoboe  C.  Maynob 
et  al.  [No.  986.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

See  same  case  below,  126  a  O.  A.  433,  200 

Fed.  611. 
Messrs.  Hiram  Glass,  W.  L.  Entes,  John 

J.  King,  and  A.  L.  Burford  for  petitioner. 
Messrs.  Cone  Johnson  and  James  M.  Ed* 

wards  for  respondents. 
April  20,  1914.     Denied. 


Qeorob  B.   Taylor,    Claimant,    etc..   Peti- 
tioner,  V.   Cleveland   G&ain   Company. 
[No.  099.] 
Petition  for  a  Writ  of  Certiorari  to  tba 

United  States  Circuit  Court  of  Appeals  f«r 

the  Sixth  Circuit, 

See  same  case  below.  212  Fed.  678^ 
Mr.  Fran1<  S.  ^fasten  for  petitionei^ 
Mr.  Wm.  B.  Cady  for  respondent. 
April  20,  1914.     Denied. 
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Fbbroh    MirruAL    General    Socxett    ot 

IfUTUAL   IWSXmANCE  AGAINST  ThKFT,   Pe- 

titioner»  ▼.  United  States  Fidelitt  & 
Guaranty  Company  of  Baltimobe.  [No. 
1006.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 

Bee  atone  case  below,  212  Fed.  620. 

Mr.  Hyland  P.  Stewart  for  petitioner. 

Hesars.  J.  Kemp  Bartlett  and  Edgar  Al- 
lan Poe  for  respondent. 

April  20,  1914.    Denied. 


Nobthebn  Pagdtig  Railway  Company,  Pe- 
titioner, V.  Maby  a.  Mebsb  et  al.     [No. 
1025.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

Mr.  C.  W.  Bunn  for  petitioner. 

No  counsel  appeared  for  respondents* 

April  27,  1014.    Granted. 


Wisconsin  Centbal  Railway  Company  et 
aL,  Plaintiffs  in  Error,  v.  Nobthebn 
Paoivio  Railway  Company.  [No.  380.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Minnesota. 

Messrs.  J.  L.  Erdall,  M.  D.  Munn,  and 

A.  H.  Bright  for  plaintiffs  in  error. 

Messrs.  Charles  W.  Bunn  and  Emerson 

Hadley  for  defendant  in  error. 
April  20, 1014.    Dismissed  per  stipulation. 


Louis  W.  Pbenioa,  etc,  et  al..  Plaintiffs  in 

Error,  ▼.  May  BuLOtt.    [No.  806.] 

In  Error  to  the  Supreme  Court  of  the 

State  of  Nebraska.  ^_  ^  ^^  ^. 

See  sams  case  below,  03  Neb.  607,  142  N. 

W.  117. 

Messrs.  William  C.  Prentiss  and  Walter 
L.  Clark  for  plaintiffs  in  error. 

Mr.  W.  T.  Thompson  for  defendant  in  er- 
ror. 

April  27,  1914.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction,  on  the  authority 
of  (1)  Consolidated  Tump.  Co.  ▼.  Norfolk 
&  O.  Valley  R.  Co.  228  U.  S.  696,  600,  67 
L.  ed.  982,  983,  33  Sup.  Ct.  Rep.  609.  (2) 
De  Bary  v.  Louisiana,  227  U.  S.  108,  67  L. 
ed.  441,  33  Sup.  Ct.  Rep.  239,  and  cases 
eited« 


New  Tobk  Times  Company,  Petitioner,  ▼• 

Sun  Pbinting  and  Publishing  Assogxa« 

tion.     [No.  994.] 

Petition  lor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below*  123  C.  a  A.  54,  204 

Fed.  586. 
Messrs.    Harold    Nathan    and    Max    J. 

Kohler  for  petitioner. 

Messrs.  James  M.  Beck  and  Gharlss  K. 
Carpenter  for  respondent.     • 

AprU  27,  1914.    Denied. 


James  Lansbuboh  et   al.,  PetltionerSi  T. 

Mybon  M.  Pabkeb  et  al.     [No.  998.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  41  App.  D.  O.  540. 

Messrs.  Charles  H.  Merillat  and  Alexan- 
der Wolf  for  petitioners. 

Messrs.  John  Ridout  and  J.  J.  Darling- 
ton for  respondents. 

April  27,  1914.    Denied. 


Stephen  M.  Eoan,  Plaintiff  in  Error,  t. 
State  of  New  Jersey.    [No.  738.] 
In  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  State  of  New  Jersey. 
See  same  case  below,  84  N.  J.  Law,  701, 

87  AtL  455. 

Mr.  John  Franklin  Fort  for  plaintiff  in 
error, 

Messrs.  Robert  H.  McCarter  and  Pierre  P. 
Garven  for  defendant  in  error. 

April  27,  1914.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction,  upon  the  authority 
of  ZeUer  t.  New  Jersey,  231  U.  S.  737,  58  L. 
•d.  — ,  34  Sup.  Ct.  Rep.  316.  and  cases  cited. 


BiBGE  FoBBBS  COMPANY,  Petitioner,  ▼.  Cabl 

R.  Hete.     [No.  1002.] 

Petition  for  a  Writ  of  Certiorari  to  tiie 
United  States  Circuit  Court  of  ^peals  for 

the  Fifth  Circuit.  „  «,  ,    ,io 

See  same  case  below.  212  Fed.  112. 
Mr.  Cecil  H.  Smith  for  petitioner. 
Mr.  Newton  H.  Lnssiter  for  respondent 
April  27,  1914.    Denied. 


Solomon   Ripinsky,   Petitioner,  ▼.   G.  W. 

Hinchman  et  al.     [No.  1006.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
See  same  case  below,  121  C.  C.  A.  35,  202 

Fed.  025. 

Mr.  J.  H.  Cobb  for  petitioner. 

No  counsel  appeared  for  respondents* 

April  27,  1914.    Denied. 
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Colorado  ft  Southebk  Railway  Cohpaht, 

Plaintiff  in  Error,   ▼.   Stats  Railboad 

CoMinsnoN  or  Colorado  et  ml.     [No. 

465.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Colorado. 

Mr.  K.  E.  Whitted  for  plaintiff  in  error. 

Mr.  Barney  L.  Whatley  for  defendants  in 
error. 

April  27»  19.14.  Diamiesed  with  costs  on 
motion  of  counsel  for  tho  plaintiff  in  error* 


JOHif  W.  Pbicb,  Plaintiff  in  Error,  ▼•  Pbcos 

VaLLST  ft  KOSTHEABTDIir  RAILWAY  COM- 
PAITY.     [No.  361.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  Mexico. 

Mr.  Charles  R.  Brice  for  plaintiff  in  error. 

Messrs.  William  C.  Reid  and  Robert  Dun- 
lap  for  defendant  in  error. 

May  1,  1914.  Dismissed  with  oosti^  pur- 
suant to  the  Tenth  RulOi 


«78 

(233  U.  8.  6tt) 

MISSOURI,   KANSAS,   k  TEXAS    RAII^ 
WAY  COMPANY  OF  TEXAS,  Plff.  in  Err., 

L.  0.  CADE. 

Constitutional  Law  (J  42*)— Statutes— 
Who  Mat  Assail  Validity. 

1.  One  against  whom  judfrment  was  ren- 
dered upon  a  claim  which  did  not  arise  out 
of  interstate  commerce  may  not  urge  the 
invalidity  under  the  commerce  clause  of 
the  Federal  Constitution  and  the  interstate 
commerce  act  of  February  4,  1887  (24  Stat, 
at  L.  379,  chap.  104,  U.  S.  Corap.  Stat 
1901,  p.  3154).  and  its  anif^ndments,  of 
Texas  Laws  1009,  p.  93,  allowing  a  reason- 
able attorney's  fee  to  the  succoesful  plain- 
tiff in  a  suit  upon  a  claim  against  '^any  per- 
son or  corporation  doing  business  in  this 
state,  for  personal  services  rendered,  or  for 
labor  done,  or  for  material  furnished  or 
for  overcharges  on  freight  or  express,  or 
for  any  claim  for  lost  or  damaged  freight, 
or  for  stock  killed  or  injured  by  such  per- 
son or  corporation,  its  agents  or  employees," 
where  the  claim  was  not  paid  within  thirty 
days  after  demand,  and  the  recovery  is 
for  the  full  amount  claimed. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  SS  39.  40;   Dec.  Dig.  S  42.*] 

Courts  (|  357*)— State  Practice— Costs 
AND  Fees. 

2.  The  Federal  Supreme  Court  will  not, 
In  the  absence  of  a  controlling  decision  by 
the  state  courts,  limit  to  natural  persons 
the  benefit  of  the  provisions  of  Texas  Laws 
1009,  p.  03,  allowing  a  reasonable  attor- 
ney's lee  to  the  successful  plaintiff  in  » 
suit  upon  a  claim  against  "any  person  or 
corporation  doing  business  in  this  state,  for 
personal  services  rendered,  or  for  labor 
done,  or  for  material  furnished,  or  for  over- 
charges on  freight  or  express,  or  for  any 
claim  for  lost  or  damaged  freight,  or  for 
stock  killed  or  injured  by  such  person  or 
corporation,  its  agents  or  employees,"  where 
the  claim  was  not  paid  within  thirty  days 
after  demand,  and  the  recovery  is  tor  the 
full  amount  claimed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  938  :    Dec.  Dig.  9  357.*] 

Constitutional  Law  (§■  42*)— Statutes— 

Who  May  Assail  Validity. 

8.  The  validity  of  the  provisions  of  Texas 
Laws  1909,  p.  03,  allowing  an  attorney's 
fee  to  the  successful  plaintiff  in  suits  upon 
certain  designated  claims  not  paid  within 
thirty  days  after  demand,  where  the  recov- 
ery is  for  the  full  amount  claimed,  may 
not  be  assailed  by  a  defendant  upon  the 
ground  that  natural  persons  only  may  avail 
tiiemselves  of  its  benefits. 

[Ed.  Note.— For  other  casee,  see  Constitutional 
Law,  Cent.  Dig.  9S  39.  40;  Dec.  Dig.  9  42.*] 

Constitutional  Law  (§  248*)— Costs  (8 
4*)— Equal  Protection  of  the  Laws- 
Allowing  Attorney's  Fee  to  Success- 
ful Plaintiff. 

4.  There  is  no  denial  of  the  equal  pro- 
tection of  the  laws,  contrary  to  U.  R.  Const., 
14th  Amend.,  in  the  provisions  of  Texas 
Laws  1909,  p.  93.  for  the  allowance  of  a 
reasonable  attorney's  fee  of  not  over  $20 
to  the  successful  plaintiff  in  a  suit  in  which 
an  attorney   is   actually  employed  upon  a 
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claim  not  exceeding  $200,  against  ^'any  per- 
son or  corporation  doing  business  in  thla 
state,  for  {iKersonal  serricee  rendered,  or  for 
labor  done,  or  for  material  furnished,  or 
for  overcharges  on  freight  or  expresB,  or  for 
any  claim  for  lost  or  damaged  freight,  or 
for  stock  killed  or  injured  by  such  person 
or  corporation,  its  agents  or  employees," 
where  such  claim  is  not  paid  within  thirty 
days  after  demand,  and  the  recovery  ia  for 
the  full  amount  claimed,  since  tliis  statute 
makes  no  classification  of  debtors,  and  tiie 
kinds  of  claims  included  cover  a  wide  range, 
and  do  not  appear  to  have  been  grouped  for 
the  purpose  of  bearing  against  any  class  or 
classes  of  citizens  or  corporations. 

[Ed.  Note.— For  other  cafles,  see  Constitutional 
Law.  Cent.  Dig.  {  703;  Dec.  Dig.  (  248;*  Costs, 
Cent.  Dig.  9§  2.  S.  109:    Dec.  Dig.  I  4.*] 

Constitutional  Law  (§  248*)— Equal 
Pbotection  of  the  Law&— Allowing 
ArroKNEY's  Fes  to  Successful  Plain- 
tiff. 

5.  The  mere  fact  that  attorneys'  fees  are 
allowed  by  Texas  Laws  1909,  p.  93,  to  suc- 
cessful plaintiffs  only,  and  not  to  success- 
ful defendants,  does  not  involve  a  denial  of 
the  equal  protection  of  the  laws,  contrarv 
to  U.  8.  Const.  14th  Amend.,  if  the  classifi- 
cation is  otherwise  reasonable. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  |  708 ;    Dec.  Dig.  S  248.*] 

Constitutional  Law  (|  317*)— Due  Pro- 
cess OF  Law— Allowing  Attobney's 
Fee  to  Successful  Plaintiff. 

6.  Due  process  of  law  is  not  denied,  con- 
trary to  U.  S.  Const.,  14th  Amend.,  by  the 
provisions  of  Texas  Laws  1909,  p.  93,  for 
the  allowance  of  a  reasonable  attomev's 
fee  of  not  over  $20  to  the  successful  plain- 
tiff in  a  suit  in  which  an  attorney  is  ac- 
tually employed  upon  a  claim  not  exceeding 
$200  against  "any  person  or  corporation 
doing  business  in  this  state,  for  personal 
services  rendered,  or  for  labor  done,  or  for 
material  furnished,  or  for  overcharges  on 
freight  or  express,  or  for  any  claim  for 
lost  or  damaged  freight,  or  for  stock  killed 
or  injured  by  such  person  or  corporation, 
its  agents  or  employees,"  where  such  claim 
is  not  paid  witnin  thirty  days  after  de- 
mand, and  the  recovery  is  for  the  full 
amount  claimed. 

[Ed.  Note.— For  othor  cases,  see  Constitutional 
Law.  Dec.  Dig.  I  317.*] 


[No.  522.] 

Submitted  February  24,  1014.    Decided  Maj 

11,  1914. 

IN  ERROR  to  the  Justice  Court,  Precinct 
No.  7,  of  Dallas  County,  in  the  State  of 
Texas,  to  review  a  judgment  allowing  an 
attorney's  fee  to  the  successful  plaintiff  in 
a  suit  upon  a  claim  not  paid  after  demand. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  M.  Bryson,  Aidls  B« 
Browne,  Alexander  S.  Coke,  and  A.  H.  Mo* 
Knight  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error* 
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J  »Mr.  Justice  Pitney  deiiyered  the  opinion 
ef  the  court: 

This  action  was  brought  in  the  Justice 
eourt  to  recover  the  sum  of  $10.75  alleged 
to  be  due  as  wages  from  the  defendant  ( now 
plaintiff  in  error)  to  the  plaintiff  below, 
with  an  attorney's  fee  of  $9.  The  fee  was 
claimed  only  by  virtue  of  an  act  of  the 
legislature,  approved  March  19,  1909,  Laws, 
p.  93,  now  forming  arts.  2178  and  2179, 
Tex.  Rev.  Civ.  Stat.  1911.  Defendant 
specially  excepted  to  this  part  of  plaintiff's 
claim,  on  the  ground  that  the  act  was  in- 
valid as  constituting  a  burden  upon  inter- 
state commerce,  contrary  to  the  commerce 
clause  of  the  Federal  Constitution  and  the 
act  to  regulate  commerce  and  amendments 
thereof,  and  as  violating  the  "equal  pro- 
tection*' and  "due  process"  clauses  of  the 
14th  Amendment.  Notwithstanding  these 
contentions,  judgment  was  rendered  in  favor 
of  plaintiff  for  the  amount  claimed,  includ- 
ing the  attorney's  fee.  Under  the  local  prac- 
tice, no  appeal  lies  from  a  decision  of  the 
justice  court  to  a  higher  state  court  in  a 
ease  involving  less  than  $20,  and  so  the 
judgment  is  brought  directly  here  by  writ 
of  error  for  a  review  of  the  Federal  ques- 
tions. 

$     The  statute   in   question    (including   its 

*  caption)  is  set^orth  in  the  margin.t  This 
is  the  same  act  that  was  held  invalid  under 
the  state  Constitution  by  the  court  of  civil 
appeals  in  Ft.  Worth  &  D.  C.  R.  Co.  v.  Loyd, 

^  —  Tex.  Civ.  App.  — ,  132  8.  W.  899,  because 

•  of  which  decision  this  court,  in  Gulf,  C.*& 


S.  F.  R.  Co.  T.  Dennis,  224  U.  S.  608,  56  L. 
ed.  860,  32  Sup.  Ct  Rep.  542,  reversed  a 
judgment  that  included  an  attorney's  fee, 
without  passing  upon  the  question  whether 
the  act  contravened  the  14th  Amendment. 
And  see  Gulf,  C.  A  S.  F.  R.  Co.  v.  Thorn,  227 
U.  S.  675,  57  L.  ed.  699,  33  Sup.  Ct  Rep. 
327.  Since  that  time  the  supreme  court  of 
Texas,  overruling  the  decision  in  the  Loyd 
Case,  has  upheld  the  act  under  the  Texas 
Constitution,  in  Missouri,  K.  k  T.  R.  Co.  v. 
Mahaffey,  105  Tex.  394,  150  S.  W.  881.  We- 
must  therefore  now  consider  the  Federal 
questions. 

But  first,  we  should  note  the  construction 
placed  upon  the  act  by  the  state  court  of 
last  resort.  Section  35  of  article  8  of  the 
Constitution  of  1876  declares  that  no  bill 
except  appropriation  bills  shall  contain 
more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title;  ''but  if  any  subject 
shall  be  embraced  in  an  act,  which  shall  not 
be  expressed  in  the  title,  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall 
not  be  so  expressed."  In  the  case  last 
mentioned  (105  Tex.  394,  398),  the  court 
construed  the  act  as  limited  in  its  operaticm 
to  the  purpose  expressed  in  the  title;  that 
is,  as  relating  only  to  the  collection  of 
claims  not  exceeding  $200  in  amount,  and 
as  conferring  no  right  upon  persons  having 
claims  exceeding  that  amount  which  did  not 
exist  independently  of  the  act.  In  reaching 
this  conclusion,  the  court  said :  "Surely,  the 
leigslature  did  not  intend  to  limit  attorney's 
fees  to  $20  in  a  case  Involving  $1,000,  and 


fAn  Act  to  Reflate  the  Presentation 
and  Collection  of  Cuiims  for  Personal  Serv- 
ices or  for  Labor  Rendered  or  for  Material 
Furnished,  or  for  Overcharges  in  Freight  or 
Express,  or  for  Any  Claim  for  Lost  or  Dam- 
aged Freight,  or  for  Stock  Killed  or  In- 
jured by  ^y  Person  or  Corporation,  against 
Any  Person  or  Corporation  Doing  Business 
in  This  State,  and  Providing  a  Keasonable 
Amount  of  Attorney's  Fees  to  be  Recovered, 
in  Cases  Where  the  Amount  of  Such  Claims 
Shall  Not  Exceed  Two  Hundred  ($200) 
Dollars,  and  Declaring  an  Emergency. 

"Section  1.  That  hereafter  any  person  in 
this  state,  having  a  valid,  bona  nde  claim 
against  any  person  or  corporation  doing 
business  in  this  state,  for  personal  services 
rendered,  or  for  labor  done,  or  for  material 
furnished,  or  for  overcharges  on  freight  or 
express,  or  for  any  claim  for  lost  or  dam- 
aged freight,  or  for  stock  killed  or  injured 
by  such  person  or  corporation,  its  agents  or 
employees,  may  present  the  same  to  such 
person  or  corporation,  or  to  any  duly 
authorized  agent  thereof,  in  any  county 
where  suit  may  be  instituted  for  the  same; 
and  if,  at  the  expiration  of  thirty  days  after 
the  presentation  of  such  claim,  the  same 
has  not  been  paid  or  satisfied,  he  may  im- 
mediately instltnts  snit  thereon  in  the  prop- 


er court  and  if  he  shall  finallv  establish 
his  claim,  and  obtain  judgment  lor  the  full 
amount  thereof,  as  presented  for  payment 
to  such  person  or  corporation  in  sudi  court, 
he  shall  be  entitled  to  recover  the  amount 
of  such  claim  and  all  costs  of  suit,  and  in 
addition  thereto  a  reasonable  amount  as 
attorney's  fees,  provided  he  has  an  attorney 
employed  in  the  case,  not  to  exceed  twenty 
($z0)  dollars,  to  be  determined  by  the 
court  or  iury  trying  the  case;  provided^ 
however,  that  nothing  in  this  act  shall  be 
construed  to  repeal  or  in  any  manner  affect 
any  provision  oi  the  law  now  in  force  giving 
a  remedy  to  persons  having  claims  of  the 
character  mentioned  in  this  act,  but  the 
same  shall  be  considered  as  cumulative  of 
all  other  remedies  given  to  such  a  person 
or  persons. 

'*Sec.  2.  The  fact  that  there  is  no  law  now 
in  force  in  this  state  providing  an  effectual 
remedy  for  persons  having  such  claims  as 
are  mentioned  in  this  act  creates  an  emer- 
gency and  an  imperative  public  necessity  re- 
quiring the  suspension  of  the  constitutional 
rule  requiring  bills  to  be  read  on  three 
several  days,  and  this  act  shall  take  effect 
from  and  after  its  passage,  and  it  Is  so 
enacted. 

''Approved  March  18,  1909.** 
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there  U  no  apparent  reawm  for  allowing  ad- 
ditional attorney's  fees  of  $20  in  a  ease  in- 
Tolving  so  large  an  amounts  but  there  is  a 
soand  reason  for  allowing  and  limiting  the 
amount  of  fee  on  small  claims.  If  the  claim 
be  $200  or  less,  and  suit  must  be  instituted, 
which  makes  an  attorney  necessary,  it  is 
a  heavy  tax  on  the  claimant;  therefore,  if 
he  present  a  just  demand  which  is  refused, 
^the  recovery  of  the  full  amount  claimed 
2  shows  that  the  demand  of  payment  should 
•  have*been  granted,  and  this  law  compels  one 
refusing  payment  of  such  demand  to  pay  the 
cost  and  attorney's  fees,  not  to  exceed  $20. 
The  limitation  of  the  amount  of  the  fee  to 
$20  and  to  cases  in  which  an  attorney  has 
been  actually  employed  practically  implies 
that  such  action  might  be  prosecuted  with- 
out an  attorney,  which  in  effect  limits  the 
amount  of  the  claim  to  $200  because  the 
only  court  in  which  suits  of  that  character 
could  be  instituted  by  nonprofessional  claim- 
ants, without  the  services  of  an  attorney,  is 
that  of  justice  of  the  peace,  whose  jurisdic- 
tion cannot  exceed  $200 ;  therefore,  the  limi- 
tation in  the  caption  is  in  effect  the  same 
as  that  of  the  body  of  the  law,  because  the 
proviso  in  the  law  can  be  harmonized  with 
the  title  by  no  other  construction." 

So  far  as  the  present  attack  is  founded 
upon  the  commerce  clause  and  the  act  to 
regulate  commerce,  it  is  sufficient  to  say 
that  the  judgment  under  review  was  not 
based  upon  a  claim  arising  out  of  interstate 
commerce,  and  hence  plaintiff  in  error  does 
not  bring  itself  ^^ithin  the  class  with  re- 
gard to  whom  it  claims  the  act  to  be  in  this 
respect  repugnant  to  the  Constitution  and 
laws  of  the  United  States.  Seaboard  Air 
line  R.  Co.  v.  Seegers,  207  U.  S.  73,  76,  52 
L.  ed.  108, 109,  28  Sup.  Ct.  Rep.  28;  Tyler  v. 
Registration  Ct.  Judges,  179  U.  S.  405,  409, 
45  L.  ed.  252,  254,  21  Sup.  Ct.  Rep.  206; 
Hooker  v.  Burr,  104  U.  S.  415,  419,  48  L. 
ed.  1046,  1050,  24  Sup.  Ct  Rep.  706;  New 
York  ex  rel.  Hatch  v.  Reardon,  204  U.  S. 
152,  160,  51  L.  ed.  415,  422,  27  Sup.  Ct. 
Rep.  188,  9  Ann.  Cas.  736;  Southern  R.  Co. 
T.  King,  217  U.  S.  524,  534,  54  L.  ed.  868, 
871,  30  Sup.  Ct.  Rep.  504;  Standard  Stock 
Food  Co.  V.  Wright,  225  U.  S.  540,  550,  56 
L.  ed.  1107,  1201,  32  Sup.  Ct.  Rep.  784; 
Rosenthal  v.  New  York,  226  U,  S.  260,  271, 
57  L.  ed.  212,  217,  33  Sup.  Ct.  Rep.  27; 
Farmers'  &  M.  Sav.  Bank  v.  Minnesota,  232 
U.  S.  516,  530, 58  L.  ed.  — ,  84  Sup.  Ct.  Rep. 
854;  Plymouth  Coal  Go.  v.  Pennsylvania, 
232  U.  S.  531,  544,  58  L.  ed.  — ^,84  Sup. 
Ct  Rep.  359. 

Upon  the  other  questions,  plaintiff  in 
error  relies  chiefly  upon  Gulf,  C.  k  S.  F. 
R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct  Rep.  255.  In  that  case  a  previ- 
ous act  of  the  legislature  of  Texas  (act  of 


April  5, 1889,  Laws  p.  131;  Supp.  to  Sayles's 
TsK.  Civ.  Stat  art  4266a;  p.  768)  was  held^ 
repugnant  to  the  14th  Amendment  That  J 
act*allowed  th«  recovery  of  plaintiff's  at-* 
tomeys'  fees  in  certain  classes  of  cases,  but 
only  where  the  defendant  was  a  railroad  com- 
pany, and  it  was  adjudged  to  be  invalid  be- 
cause it  singled  out  a  particular  class  of 
debtors,  and  imposed  this  burden  upon  them, 
without  any  reasonable  ground  existing  for 
the  discrimination.  The  classification  was 
held  to  be  arbitrary,  because  having  no 
relation  to  the  special  privileges  granted  to 
this  class  of  corporations,  or  to  the  peculiar 
features  of  their  business,  distinguishing 
Missouri  P.  R.  Co.  v.  Humes,  115  U.  S.  512, 
29  L.  ed.  463,  6  Sup.  Ct  Rep.  1110. 

The  present  statute,  however,  differs  in 
essential  features.  It  applies  to  clainu 
"against  any  person  or  corporation  doing 
business  in  this  state  for  personal  services 
rendered  or  for  labor  done,  or  for  material 
furnished,  or  for  overcharges  on  freight  or 
express,  or  for  any  claim  for  lost  or  dam- 
aged freight  or  for  stock  killed  or  injured 
by  such  person  or  corporation,  its  agents  or 
employees."  There  is  here  no  classification 
of  debtors;  the  act  bears  equally  against 
individuals  and  against  corporations  of  any 
class  doing  business  in  the  state.  It  applies 
only  to  certain  kinds  of  claims;  but  these 
cover  a  wide  range,  and  do  not  appear  to 
have  been  grouped  together  for  the  purpose 
of  bearing  against  any  class  or  classes  of 
citizens  or  corporations.  Unless  something 
of  this  sort  did  appear,  we  should  not  be 
justified  in  holding  the  act  to  be  repugnant 
to  the  14th  Amendment  It  is  a  police  regu- 
lation designed  to  promote  the  prompt  pay- 
ment of  small  claims  and  to  discourage  un- 
necessary litigation  in  respect  to  them.  The 
claims  included  appear  to  be  such  as  are 
susceptible  of  being  readily  adjusted  by  the 
party  responsible,  within  the  thirty  days 
that  must  intervene  between  the  presenta- 
tion of  the  claim  and  the  institution  of  suit. 
We  may  imagine  that  some  other  kinds  of 
claims  might  as  well  have  been  included; 
but  it  is  to  be  presumed  that  the  l^islature 
was  dealing  with  an  actual  mischief,  and^ 
made  the  act  as  broad  in  its  scope  as  seemedg 
«necessary  from  the  practical  standpoint* 
As  has  been  said  before,  the  14th  Amend- 
ment does  not  require  that  state  laws  shall 
be  perfect;  and  we  cannot  judicially  de- 
nounce this  act  as  based  upon  arbitrary  dis- 
tinctions, in  view  of  the  wide  discretion 
that  must  necessarily  reside  in  a  state  legis- 
lature about  resorting  to  classification  when 
establishing  regulations  for  the  welfare  of 
those  for  whom  th^  legislate.  Magoun  t. 
Illinois  Trust  k  Sav.  Bank,  170  U.  S.  283, 
293,  42  L.  ed.  1037,  1042,  18  Sup.  Ct  Rep. 
594;  Orient  Ins.  Co.  t.  Baggs,  172  U.  & 
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557,  562,  48  L.  ed.  552,  554,  10  Sup.  Ct.  Rep.  | 
281 ;  LouisYiIle  3c  N.  R.  Co.  t.  Melton,  218 
U.  S.  36,  52,  54  L.  ed.  921,  927,  47  L.R.A. 
(N.S.)  84,  30  Sup.  Ct.  Rep.  676;  Lindsley  t. 
Katural  Carbonic  Gas  Co.  220  U.  S.  61,  78, 
55  L.  ed.  369,  377,  31  Sup.  Ct  Rep.  337,  Ann. 
Caa.  1912C,  160. 

It  it  inaiflted  that  the  benefits  of  the  act 
are  conferred  upon  natural  persona  only; 
but  this  we  cannot  concede,  in  the  absence 
of  a  decision  hj  the  courts  of  the  state, 
g'iving  to  it  a  construction  thus  limited. 
Plymouth  Coal  Co.  ▼.  Pennsylvania,  232  U. 
S.  681,  54(5,  58  L.  ed.  — ,84  Sup.  Gt  Rep. 
359.  And  besides,  plaintiff  in  error  is  not  in 
a  position  to  assail  the  legislation  on  the 
ground  that  corporation  plaintiffs  are  not 
included  within  its  benefits.  Rosenthal  ▼. 
New  York,  226  U.  S.  260,  271,  57  L.  ed. 
212,  217,  33  Sup.  Ct.  Rep.  27. 

If  the  classification  is  otherwise  reason- 
able, the  mere  fact  that  attorney's  fees  are 
allowed  to  successful  plaintiffs  only,  and 
not  to  successful  defendants,  does  not  ren- 
der the  statute  repugnant  to  the  "equal  pro- 
tection" clause.  This  is  not  a  discrimina- 
tion between  different  citizens  or  classes  of 
citizens,  since  members  of  any  and  every 
class  may  either  sue  or  be  sued.  Actor  and 
reus  differ  in  their  respective  attitudes 
towards  a  litigation;  the  former  has  the 
burden  of  seeking  the  proper  jurisdiction 
and  bringing  the  proper  parties  before  it, 
as  well  as  the  burden  of  proof  upon  the 
main  issues;  and  these  differences  may  be 
made  the  basis  of  distinctive  treatment  re- 
specting the  allowance  of  an  attorneys'  fee 
as  a  part  of  the  costs.  Atchison,  T.  ^  S. 
7.  R.  Co.  V.  Matthews,  174  U.  8.  96,  43  L. 
ed.  909,  19  Sup.  Ct  Rep.  609;  Farmers'  & 
M.  Ins.  Co.  V.  Dobney,  189  U.  S.  301,  304,  47 
L.  ed.  821,  825,  23  Sup.  Ct  Rep.  565;  Mc- 

^  Mullin  V.  Doughty,  68  N.  J.  Eq.  776,  781,  65 

g  Atl.  115,  284,  64  AtL  1134. 

•  *  Even  were  the  statute  to  be  considered  as 
imposing  a  penalty  upon  unsuccessful  de- 
fendants in  cases  within  its  sweep,  such 
penalty  is  obviously  imposed  as  an  incentive 
to  prompt  settlement  of  small  but  well- 
founded  claims,  and  as  a  deterrent  of 
groundless  defenses,  which  are  the  more  op- 
pressive where  the  amount  involved  is  smail. 
In  Seaboard  Air  Line  R.  Co.  v.  Seegers,  207 
U.  S.  73,  77,  52  L.  ed.  108,  110,  28  Sup.  Ct 
Rep.  28,  the  court  sustained  a  state  enact- 
ment that  imposed  a  fixed  penalty  of  $50 
upon  common  carriers,  to  be  recovered  by 
the  party  aggrieved,  for  failure  to  promptly 
adjust  and  pay  claims  for  loss  or  damage  to 
property  while  in  the  carrier's  possession. 
In  Yazoo  &  M.  Valley  R.  Co.  v.  Jackson 
Vinegar  Co.  226  U.  S.  217,  219,  57  L.  ed.  193, 
194,  33  Sup.  Ct.  Rep.  40,  we  upheld  a  state 
enactment  that  imposed  a  penalty  of  $25 
in  addition  to  actual  damages  for  failure  to 


settle  claims  for  lost  or  damaged  freiglit 
within  a  limited  time  after  written  notice 
of  the  loss.  And  in  Kansas  City  Southern 
R.  Co.  V.  Anderson,  decided  April  13,  1914, 
238  U.  S.  825,  58  L.  ed.  — ,34  Sup.  Ct  Rep. 
599,  we  upheld  the  imposition  of  double 
damages  in  cases  admitting  of  special  treat- 
ment. 

But  we  think  it  is  not  correct  to  consider 
this  statute  as  imposing  a  penalty.  The 
allowance  is  confined  to  a  reasonable  attor- 
ney's fee,  not  exceeding  $20,  where  an  attor- 
ney is  actually  employed;  the  amount  to  be 
determined  by  the  court  or  jury  trying  the 
ease.  Manifestly,  the  purpose  is  merely  to 
require  the  defendant  to  reimburse  the 
plaintiff  for  a  part  of  his  expenses  not  other- 
wise recoverable  as  "costs  of  suit"  So  far 
as  it  goes,  it  imposes  only  compensatory 
damages  upon  a  defendant  who,  in  the  judg- 
ment of  the  legislature,  unreasonably  delays 
and  resists  payment  of  a  just  demand.  The 
outlay  for  an  attorney's  fee  is  a  necessary 
consequence  of  the  litigation,  and  since  it 
must  fall  upon  one  party  or  the  other,  it  is 
reasonable  to  impose  it  upon  the  party 
whose  refusal  to  pay  a  just  claim  renders 
the  litigation  necessary.  The  allowance  of  3 
ordinary  costs  of  suit  to  the*  prevailing f 
party  rests  upon  the  same  principle.  2 
Bacon,  Abr.  title  Costs.  Numerous  cases 
in  the  state  courts  have  sustained  similar 
legislation.  Vogel  v.  Pekoe,  157  IlL  339, 
344,  346,  30  L.R.A.  491,  42  N.  E.  386; 
Burlington,  C.  R.  &  N.  R.  Co.  v.  Dey,  82 
Iowa,  312,  340,  12  L.Rji.  436,  3  Intera. 
Com.  Rep.  584,  81  Am.  St  Rep.  477,  48  N. 
W.  98;  Cameron  v.  Chicago,  M.  1;  St  P.  R. 
Co.  63  Minn.  384,  388,  31  L.RJ1.  553,  65 
N.  W.  652;  Wortman  v.  Kleinschmidt,  12 
Mont.  316,  330,  30  Pac.  280.  If  a  reasonable 
penalty  may  be  imposed  for  failure  to  satis- 
fy a  demand  found  to  be  just,  it  follows 
a  fortiori  that  costs  and  an  attorney's  fee 
may  be.  See  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Matthews,  174  U.  &  96,  105,  43  L.  ed.  909, 
913,  19  Sup.  Ct  Rep.  609;  Farmers'  &  M. 
Ins.  Co.  V.  Dobney,  189  U.  S.  301,  304,  47 
L.  ed.  821,  825,  23  Sup.  Ct  Rep.  565. 

For  these  reasons,  it  seems  to  us  that  the 
statute  in  question  is  not  repugnant  to 
either  the  "equal  protection"  or  the  "due 
process"  clauses  of  the  14th  Amendment 

Judgment  affirmed. 


(nS  U.  S.  630> 
W.  W.  SMITH,  Plff.  in  Err., 

V. 

STATE  OF  TEXAS. 

CONSTITUTIONAr,  LaW  (§  275*)— RAILROADS 

({  230*)— Due  Process  of   Law  —  Hz 
8TBICTINO  Right  to  Contract  —  Rail- 
way CoNDUCTTOBS— Prior  Occupation. 
An  infringement  of  the  liberty   of   con- 


•For  other  cmm  bm  same  tople  A  I  numbbb  in  Deo.  &  Am.  Digs.  1907  to  date,  ^  Rep'r  Indexea 


«82 


84  SUPREME  CX)URT  REPORTER. 


tract  without  due  process  of  law,  contrary 
to  U.  S.  Const.,  14th  Amend.,  results  from 
the  provisions  of  Texas  Laws  1009,  chap. 
46,  which  make  it  a  misdemeanor  for  any 
person  to  act  as  a  conductor  on  a  railway 
train  in  that  state  without  having  previous- 
ly served  for  two  years  as  a  freight  con- 
ductor or  brakcman. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
J.nw,  Cent.  Dig.  SS  8^0.  835.  839.  843-846;  Dec.  Dig. 
jS  275:*  Railroads.  Gent  Dig.  f  744;  DecDlff.  |  SM.*] 

[No.  268.] 

Argued  and  submitted  March  12,  1914.    De- 
cided May  11,  1914. 

IX  KRKOR  to  the  Court  of  Criminal  Ap- 
peals of  the  State  of  Texas  to  review  a 
judgment  which  affirmed  a  conviction  in 
the  County  Court  of  Gregg  County,  in  that 
•tate,  of  having  acted  aa  conductor  of  a 
freight  train  without  previous  experience 
aa  freight  conductor  or  brakeman.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  —  Tex.  Crim.  Rep. 
— ,  146  S.  W.  900. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gardiner  Latbrop  and  Robert 
Dunlap  for  plaintiff  in  error. 

Mr.  B.  F.  Looney  Attorney  General  of 
Texas,  and  Mr.  Luther  Xickels  for  defend- 
^  ant  in  error. 

19 

•      Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court : 

W.  W.  Smith,  the  plaintiff  in  error,  a 
man  forty -seven  years  of  age,  had  spent 
twenty -one  years  in  the  railroad  business. 
He  had  never  been  a  brakeman  or  a  con- 
ductor, but  for  six  years  he  served  as  fire- 
man, for  three  years  ran  as  extra  engineer 
on  a  freight  train,  for  eight  years  was  engi- 
neer on  a  mixed  train,  hauling  freight  and 
passengers,  and  for  four  years  had  been 
engineer  on  a  passenger  train  of  the  Texas 
^  Gulf  Railway.  On  July  22,  1910,  he  acted 
as  conductor  of  a  freight  train  running  be- 
tween two  Texas  towns  on  that  road.  There 
is  no  claim  in  the  brief  for  the  state  that  he 
was  not  competent  to  perform  the  duties  of 
that  position.  On  the  contrary,  it  affirma- 
tively and  without  contradiction  appeared 
that  the  plaintiff  in  error,  like  other  locomo- 
tive engineers,  was  familiar  with  the  duties 
of  that  position,  and  was  competent  to  dis- 
charge them  with  skill  and  efficiency.  He 
was,  however,  found  guilty  of  the  offense 
•of  violating  the  Texas  statute  which  makes 
it  unlawful  for  any  person  to  actf  as  con- 
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ductor  of  a  freight  train  without  havingf*pre-  * 

viously  served  for  two  years  as  conductor 
or  brsikeman  on  such  trains.  On  that  ver- 
dict he  was  sentenced  to  pay  a  fine,  and  the 
judgment  having  been  affirmed,  the  case  ia 
here  on  a  record  in  which  he  contends  that 
the  statute  under  which  be  was  convicted 
violated  the  proviaions  of  the  14th  Amend- 
ment. 

1.  Life,  liberty,  property,  and  the  equal 
protection  of  the  law,  grouped  together  in 
the  Constitution,  are  so  related  that  the 
deprivation  of  any  one  of  those  separate  and 
independent  rights  may  lessen  or  ezttnguish 
the  value  of  the  other  three.  In  so  far  aa 
a  man  ia  deprived  of  the  right  to  labor,  his 
liberty  ia  restricted,  his  capacity  to  earn 
wages  and  acquire  property  is  lessened,  and 
he  is  denied  the  protection  which  the  law 
affords  those  who  are  permitted  to  work. 
Liberty  means  more  than  freedom  from 
servitude,  and  the  constitutional  guaranty 
is  an  assurance  that  the  citizen  shall  be 
protected  in  the  right  to  use  his  powers  of 
mind  and  body  in.  any  lawful  calling. 

If  the  service  is  public,  the  state  may  pre- 
scribe qualifications  and  require  an  exami- 
nation to  test  tlie  fitness  of  any  person  to 
engage  in  or  remain  in  the  public  calling. 
Re  I^ckwood,  154  U.  S.  116,  38  L.  ed.  929, 
14  Sup.  Ct.  Rep.  1082;  Hawker  v.  New  York, 
370  U.  S.  189,  42  L.  ed.  1002,  18  Sup.  Ct. 
Rep.  573;  Watson  v.  Maryland,  218  U.  S. 
173,  54  L.  ed.  987,  30  Sup.  Ct.  Rep.  644. 
The  private  employer  may  likewise  fix 
standards  and  tests,  but,  if  his  business  ia 
one  in  which  tlie  public  health  or  safety  ia 
concerned,  tlie  state  may  legislate  so  as  to 
exclude  from  work  -in  such  private  calling 
those  whose  incompetence  might  cause  in- 
jury to  the  public.  But,  as  the  public  in- 
terest is  the  basis  of  such  legislation,  the 
tests  and  prohibition  should  be  enacted  with 
reference  to  that  object,  and  so  as  not  un- 
duly to  "interfere  with  private  business,  or 
impose  unusual  and  unnecessary  restrictions 
upon  lawful  occupations."  Lawton  v.  Steele, 
152  U.  8.  137,  38  L.  ed.  388,  14  Sup.  Ct. 
Rep.  499. 

A  discussion  of  legislation  of  this  nature 
is  found  in  Nashville,  C.  &.  St.  L.  R.  Co.  v. 
Alabama,  123  U.  S.  98,  32  L.  ed.  353,  2 
Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28, 
where  this  court  sustained  the  validitv  ofn 
a  statute  which  required*  all  locomotive* 
engineers  to  submit  to  an  examination  for 
color  blindness,  and  then  provided  that  those 


tSec.  2.  If  any  person  shall  act  or  enga5;c 
^  act  as  a  conductor  on  a  railroad  train 
in  this  state  without  having  for  two  (2) 
years  prior  thereto  served  or  worked  in 
\he  capacity  of  a  brakeman  or  conductor 
<m  a  freight  train  on  a  line  of  railroad,  he 


shall  be  deemed  Ruilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  of  not  less 
than  $25  nor  more  than  $500,  and  each 
day  he  so  engages  shall  constitute  a  separate 
offense. 
Sec.  3.  If  any  person  shall  knowingly  en- 


*Por  other  cases  see  same  topic  &  S  number  In  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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enable  to  distingaiflh  tlgnab  thould  not  set 
as  engineers  on  railroad  trains.  That  ttat- 
nte  did  not  prevent  any  competent  person 
from  being  employed,  but  operated  merely 
to  exclude  those  who,  on  examination,  were 
found  to  be  physically  unfit  for  the  dis- 
charge of  a  duty  where  defeetiye  eyesight 
was  almost  certain  to  cause  loss  of  life  or 
limb.  Another  case  eited  by  the  plaintiff  in 
error  is  that  of  Dent  y.  West  Virginia,  120 
U.  S.  114,  82  L.  ed.  623,  8  Sup.  Ct  Rep.  231. 
The  act  there  under  review  provided  that  no 
one  except  licensed  physicans  should  be  al- 
lowed  to  practise  medicine,  and  declared 
that  licenses  should  be  issued  by  the  state 
board  of  health  only  to  those  (1)  who  were 
graduates  of  a  reputable  medical  eollege; 
(2)  to  those  who  had  practised  medicine 
continuously  for  ten  years;  or  (8)  to  those 
who,  after  examination,  were  found  quali- 
fied to  practice.  Ten  years'  experience  was 
accepted  as  proof  of  fitness,  but  such  experi* 
ence  was  not  made  the  sole  test,  since  the 
privilege  of  practising  was  attainable  by  all 
others  who,  by  {Hroducing  a  diploma  or  by 
standing  an  examination,  could  show,  that 
they  were  qualified  for  the  performance  of 
the  duties  ef  the  profession.  In  answer  to 
the  contention  that  the  act  was  void  be- 
cause it  deprived  the  citisen  of  the  liberty 
to  contract  and  the  right  to  labor,  the  court 
said  no  objection  could  be  raised  to  the 
statutory  requirements  "because  of  their 
stringency  or  difilculty.  It  is  only  when 
they  have  no  relation  to  such  calling  or  pro- 
fession, or  are  unattainable  by  such  reason- 
able study  and  application,  that  they  can 
operate  to  deprive  one  of  his  right  to  pursue 
a  lawful  vocation." 

The  necessity  of  avoiding  the  fixing  of 
arbitrary  tests  by  which  competent  persons 
would  be  excluded  from  lawful  employment 
is  also  recognized  in  Smith  v.  Alabama,  124 
U.  S.  465,  480,  31  L.  ed.  508,  513,  1  Inters. 
Com.  Rep.  804,  8  Sup.  Ct.  Rep.  664.  There 
gg  the  act  provided  that  all  engineers  should 
g  secure  a  license,  and  in  sustaining  the 
•  validity  of  the  statute  the  court  pointed  out 
that  the  law  "requires  that  every  loco- 
motive engineer  shall  have  a  license,  but  it 
does  not  limit  the  number  of  persons  who 
may  be  licensed,  or  prescribe  any  arbitrary 
conditions  of  the  grant."  This  and  the  other 
cases  establish,  beyond  controversy,  that,  in 
the  exercise  of  the  police  power,  the  state 

gftgOy  promote,  require,  persuade,  prevail 
upon,  or  cause  any  person  to  do  any  act  in 
violation  of  the  provisions  of  the  two  pre- 
ceding sections  of  this  act,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall 
be  punii&ed  by  a  fine  of  not  less  than  $25 
nor  more  than  $500,  and  each  day  he  so 
engages  shall  constitute  a  separata  offense. 
[Tex.  Laws  1909,  chap.  46.] 


may  prescribe  tests  and  require  a  license 
from  those  who  wish  to  engage  in  or  remain 
in  a  private  calling  affecting  the  publie 
safety.  The  liberty  of  contract  is,  of  course* 
not  unlimited;  but  there  is  no  reason  or 
authority  for  the  proposition  that  oon- 
ditions  may  be  imposed  by  statute  which 
will  admit  some  who  are  competent  and 
arbitrarily  exclude  others  who  are  equally 
competent  to  labor  on  terms  mutually  satis* 
factory  to  employer  and  employee.  None  of 
the  cases  sustains  the  proposition  that» 
under  the  power  to  secure  the  public  safety* 
a  privileged  class  can  be  ereated  and  be  then 
given  a  monopoly  of  the  right  to  work  in  a 
special  or  favored  position.  Such  a  statute 
would  shut  the  door,  without  a  hearing* 
upon  many  persons  and  classes  of  persons 
who  were  oompetent  to  serve,  and  would  de- 
prive them  of  the  liberty  to  work  in  a  call* 
ing  they  were  qualified  to  fill  with  safety  to  > 
the  public  and  benefit  to  themselves. 

2.  The  statute  here  under  consideration 
permits  those  who  had  been  freight  con* 
ductors  for  two  years  before  the  law  was 
passed,  and  those  who  for  two  years  have 
been  freight  conductors  in  other  states*  to 
act  in  the  same  capacity  in  the  state  of 
Texas.  But  barring  these  exceptional  cases, 
the  act  permits  brakemen  on  freight  trains 
to  be  promoted  to  the  position  of  conductor 
on  a  freight  train,  but  excludes  all  other 
citizens  of  the  United  States  from  the  right 
to  engage  in  such  service.  The  statute  does 
not  require  the  brakeman  to  prove  his  fit- 
ness, though  it  does  prevent  all  others  from 
showing  that  they  are  competent.  The  ad 
prescribes  no  other  qualification  for  ap*^ 
pointment  as  conductor  than  that  for  twsj{ 
years  the  ^applicant  should  have  been  a* 
brakeman  on  a  freight  train,  but  affords  no 
opportunity  to  any  others  to  prove  their 
fitness.  It  thus  absolutely  excludes  the 
whole  body  of  the  public,  including  many 
railroad  men,  from  the  right  to  secure  em- 
ployment as  conductor  on  a  freight  train. 

For  it  is  to  be  noted  that  under  this  stat- 
ute, not  only  the  general  publie,  but  also 
four  classes  of  railroad  men,  familiar  with 
the  movement  and  operation  of  trains,  and 
having  the  same  kind  of  experience  as  a 
brakeman,  are  given  no  chance  to  show  their 
competency,  but  are  arbitrarily  denied  the 
right  to  act  as  conductors.  The  statute  ex* 
eludes  firemen  and  engineers  of  all  trains* 
and  all  brakemen  and  conductors  of  pas- 
senger trains.  But  no  reason  is  suggested 
why  a  brakeman  on  a  passenger  train  should 
be  denied  the  right  to  serve  in  a  position 
that  the  brakeman  on  a  freight  train  is  per- 
mitted to  fill.  Both  have  the  same  class  of 
work  to  do,  both  acquire  the  same  familiar* 
ity   with   rules*   signals,   and   methods   oi 
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moving  and  distributing  cars,  and  if  the 
training  of  one  qualifieB  him  to  serve  as  con- 
ductor, the  like  training  of  the  other  should 
not  exclude  him  from  tiie  right  to  earn  his 
living  in  the  same  occupation. 

It  is  argued  in  the  brief  for  the  state  that, 
in  practice,  brakemen  on  freight  trains  are 
generally  promoted  to  the  position  of  freight 
conductors,  and  then  to  the  position  of  con- 
ductors on  passenger  trains.  And  yet,  under 
tills,  act,  even  passenger  conductors  of  the 
greatest  experience  and  highest  capacity 
would  be  punished  if  they  acted  as  freight 
conductors  without  having  previously  been 
brakemen. 

The  statute  not  only  prevents  experienced 
mod  competent  men  in  the  passenger  service 
from  acting  as  freight  conductors,  but  it  ex- 
eludes  the  engineer  on  a  freight  train,— 
even  though,  under  the  rules  of  all  railroads, 
the  freight  engineer  now  acts  as  conductor 


§in  the  event  the  regular  conductor  is  dis- 

*  Abled  en  route.  This  general*  custom  is  a 
practical  recognition  of  their  qualification, 
»nd  is  founded  on  the  fact  that  the  engineer, 
1^  virtue  of  his  position,  is  familiar  with 
the  rules  and  signals  relating  to  the  train's 
movement,  and  peculiarly  qualified  for  the 
performance  of  the  duties  of  conductor.  If 
we  cannot  take  judicial  knowledge  of  these 
facts,  the  record  contains  affirmative  proof 
Old  the  subject.    For,  according  to  the  testi- 

2*  monyt  of  the  state's  witness,  "acting  as  en- 

•  gineer  on  *  a  freight  train  would  better 
acquaint  one  with  the  knowledge  of  how  to 
operate  a  freight  train  than  acting  as 
brakeman."  And  yet,  though  at  least  equal- 
ly competent,  the  engineer  is  denied  the 
light  to  serve  as  conductor,    and    the   ex- 


elusive  right  of  appointment  and  promotion 
to  that  position  is  conferred  upon  brakemen. 

3.  So  that  the  case  distinctly  raises  the 
question  as  to  whether  a  statute,  in  permit- 
ting certain  competent  men  to  serve,  can  lay 
down  a  test  which  absolutely  prohibits  other 
competent  men  from  entering  the  same 
private  employment.  It  would  seon  that  to 
ask  the  question  is  to  answer,— and  the  an- 
swer in  no  way  denies  the  right  of  the  state 
to  require  examinations  to  test  the  fitness 
and  capacity  of  brakemen,  firemen,  engi- 
neers, and  conductors  to  enter  upon  a 
service  fraught  with  so  much  of  risk  to 
themselves  and  to  the  publie.  But  all  men 
are  entitled  to  the  equal  protection  of  the 
law  in  thor  right  to  work  for  the  support  of 
themselves  and  families.  A  statute  which 
permits  the  brakeman  to  act, — ^because  he  is 
presumptively  competent,—- and  prohibits  the 
employment  of  engineers  and  all  others  who 
can  affirmatively  prove  that  they  are  like- 
wise competent,  is  not  confined  to  securing 
the  public  safety,  but  denies  to  many  the 
liberty  of  contract  granted  to  brakemen, 
and  operates  to  establish  rules  of  promotion 
in  a  private  employment 

If  brakemen  only  are  allowed  the  right  of 
appointment  to  the  position  of  conductors, 
then  a  privilege  is  given  to  them  which  is 
denied  all  other  citizens  of  the  United 
States.  If  the  statute  can  fix  the  class  from 
which  conductors  on  freight  trains  shall  be 
taken,  another  statute  could  limit  the  class 
from  which  brakeman  and  conductors  on 
passenger  trains  could  be  selected,  and  so, 
progressively,  the  whole  matter  as  to  who 
could  enter  the  railroad  service,  and  who 
could  go  from  one  position  to  another,  would 
be  regulated  by  statute.    In  the  nature  of 


tl  understand  the  railroad  business,  and 
know  that  a  locomotive  engineer  learns  as 
much  about  how  a  freight  train  should  be 
operated  by  a  conductor  as  a  brakeman  or 
conductor.  Acting  as  engineer  on  a  freight 
train  will  better  acquaint  one  with  a  knowl- 
edge of  how  to  operate  a  freight  train  than 
acting  as  brakeman.  Under  the  rules  of 
all  railroads,  and  of  the  Texas  &  Gulf  Rail- 
way Company,  the  engineer  is  held  equally 
responsible  with  the  conductor  for  the  safe 
operation  of  the  train.  All  orders  are  given 
to  the  engineer  as  well  as  to  the  conductor. 
Every  order  sent  to  a  conductor  in  a  train 
is  made  in  duplicate,  and  one  copy  of  it 
is  given  to  the  conductor  and  the  other  to 
the  engineer.  It  is  a  rule  with  railway  com- 
panies that  if  anything  should  happen  to 
disable  the  conductor,  or  in  any  way  pre- 
vent his  proceeding  with  his  train,  tihe  en- 
gineer is  to  immediately  take  charge  of  the 
train  and  handle  it  into  the  terminal.  The 
engineer  is  constantly  with  the  train  and 
knows  all  of  the  signals,  knows  how  the 
eouplings  are  made,  knows  how  the  cars 
are  switched  and  distributed^  and  knows 


how  th^  are  taken  into  the  train  and  trans- 
ported from  one  place  to  another.  An  engi- 
neer is  so  constantly  associated  with  all  the 
work  of  a  conductor  on  a  freight  train  tliat 
he  should  know  as  much  about  how  a 
freight  train  should  be  operated  by  a  con- 
ductor as  the  conductor  himself.  All  ac- 
tions of  the  conductor  that  pertain  to  the 
safe  operation  of  the  train  are  being  car- 
ried on  in  his  presence  and  within  his  ob- 
servation all  the  time.  The  matter  of  hand- 
ling the  way  bills  and  ascertaining  the 
destinations  of  the  cars  in  his  train  is  easy 
and  plain,  and  it  does  not  take  a  person 
that  has  nad  experience  as  a  conductor  to 
understand  that  part  of  his  service.  The 
way  bills  are  plainly  written  and  the  desti- 
nations plainly  given,  and  bookin^^  the  way- 
bills and  delivering  them  with  the  cars  is 
clerical,  and  can  be  done  by  anyone  that 
can  road  and  write  and  who  has  ordinary 
sense.  Every  act  that  is  to  be  done  by  the 
engineer,  and  all  of  the  conductor's  acta 
with  reference  to  this  are  in  the  view  and 
observation  of  tiie  engineer. 
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2  the  case,  promotion  it  a  matter  of  private 
buainesa  management,  and*dhould  be  left  to 
the  carrier  company,  which,  bound  to  serve 
the  public,  is  held  to  the  exercise  of  dili- 
gence in  selecting  competent  men,  and  re- 
•ponsible  in  law  for  the  acts  of  those  who 
fill  any  of  these  positions. 

4.  There  was  evidence  that  Smith  safely 
and  properly  operated  the  train  which  had 
in  it  cars  containing  freight  destined  for 
points  in  Texas,  Missouri,  Oklahoma,  and 
Kansas.  But  in  view  of  what  has  been  said 
it  is  not  necessary  to  consider  whether  the 
plaintiff,  as  engineer,  was  in  a  position  to 
raise  the  point  that,  under  the  decision  In 
the  Adams  Express  Case  (Piatt,  v.  New 
York,  232  U.  S.  35.  58  L.  ed.  — ,  34  Sup.  Ct. 
Rep.  209)  the  statute  interfered  with  inter- 
state commerce.  The  judgment  is  reversed 
and  the  case  remanded  to  the  Court  of 
Criminal  Appeals  of  the  State  of  Texas  for 
further  proceedings  not  inconsistent  with 
this  opinion. 
Reversed. 

Mr.  Justice  Holm«s  dissents. 


<»  u.  8.  eis) 

SOOTT  LOGAN,  Plff.  in  Err., 

V. 

W.  R.  DAVIS. 

Courts  (§  394*)— Erbob  to  State  Court 
—Federal  Question  —  Kailway  Land 
Gran t8— Adjustment  Act. 

1.  A  judgment  of  the  highest  state  court 
denying  plaintiff  in  error's  claim  as  a  pur- 
chaser in  good  faith  within  the  meaning  of 
the  railway  land  grant  adjustment  act  of 
March  3,  1887  (24  Stat,  at  L.  666,  chap. 
876,  U.  S.  Comp.  SUt.  1901,  p.  1596),  §  4, 
imder  which  a  confirmatory  patent  had  been 
issued  to  him,  and  holding  that  he  was  not 
entitled  to  the  benefit  of  the  provisions  of 
that  section,  is  reviewable,  under  the  Judi- 
cial Code  (36  Stat,  at  L.  1156,  chap.  231, 
X7.   S.   Comp.    Stat.   Supp.    1911,   p.   227), 

f  237,  in  the  Federal  Supreme  Court. 

[EU.  Note.— For  other  cases,  see  CourU,  Cent. 
Dig.  S9  loiy-1077 ;    Dec.  Dig.  9  394.*] 

Public  Lands  (§  108*)— Conclusiveness 
OF  Decision  of  Land  Department- 
Question  OF  Fact. 

8.  The  decision  of  the  Secretary  of  the 
Interior,  based  upon  the  evidence  submitted 
In  a  contest  before  the  Land  Department, 
that  one  of  the  parties  was  a  purchaser  in 
good  faith,  within  the  meaning  of  the  rail- 
way land  grant  adjustment  act  of  March 
8,  1887,  §  4,  is  conclusive  upon  the  courts 
unless  founded  upon  errors  of  law  and  mis- 
construction of  the  statute,  where  no  other 
basis  is  laid  in  the  pleadings  or  agreed 
statement  of  facta  for  rejecting  or  disturb- 
ing such  decisioiu 

[Ed.  Note.—For  other  cases,  see  Public  Lands, 
•Cent.  Dig.  SS  304,  906;   Dec  Dig.  |  106.*] 


Public  Lands  (f  80*)— Railway  Laud 
Grant— Adjustment. 

3.  The  land  grant  made  by  the  act  of 
May  12,  1864  (13  SUt.  at  L.  72,  chap.  84), 
to  the  state  of  Iowa  in  aid  of  railway  eon- 
stniciioii,  not  having  been  adjusted  by  the 
Land  Department,  was  within  the  operation 
of  the  adjustment  act  of  March  Z,  1887» 
§  1,  empowering  the  Secretary  of  the  In- 
terior immediately  to  adjust,  in  accord- 
ance with  the  decisions  of  the  Federal  Su- 
preme Court,  the  several  land  grants  made 
by  Congress  in  aid  of  railway  construction, 
"and  heretofore  unadjusted,"  notwithstand- 
ing the  declaration  of  Iowa  Laws  1882, 
chap.  107,  that  the  state  thereby  resumed 
all  lands  which  had  not  been  earned  by  the 
railway  company,  and  of  Iowa  Laws  1884, 
chap.  71,  that  all  lands  resumed  and  in- 
tended to  be  resumed  by  the  earlier  act  "are 
hereby  relinquished  and  conveyed  to  the 
United  SUtes." 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
CenL  Dig.  li  270-272:    Dec.  Dig.  |  88.*1 

PuBuc  Lands  (|  89*)--Railwat  Land 
Grants— Bona  Fide  furchasebs— Oon- 
btruction  of  statute  by  land  depart- 
MENT. 

4.  Subsequent  as  well  as  prior  purchas- 
ers, if  acting  in  good  faith,  must  be  regard- 
ed as  within  the  protection  afforded  by  the 
adjustment  act  of  March  3,  1887,  §  4,  to 
bona  fide  purchasers  from  any  railwav  com- 

{>anv  to  which  or  for  whose  use  and  benefit 
and  had  been  erroneously  certified  or  pat- 
ented, since  to  construe  the  statute 
etberwiae  would  be  to  disturb  a  long-settled 
practical  interpretatioii  by  tAte  Land  De* 
partment* 

(Ed.  Note.— For  other  csseB,  see  Public  Lands, 
Cent.  Dig.  S9  270-272:    Dec.  Dig.  I  89.*] 

Public  Lands  (§  89*)— Railway  Land 
Grants— Bona  Fide  PnacnASERS. 
6.  Constructive  notice  of  a  defect  in  the 
railwav  company's  title  does  not  deprive 
one  who  has  honestly  purchased  in  actual 
ignorance  of  such  defect,  and  in  reliance 
upon  the  action  of  the  government  in  the 
apparent  transfer  of  title  by  certification 
or  patent,  of  the  protection  afforded  by  the 
adjustment  act  of  March  3,  1887,  §  4,  to 
bona  fide  purchasers  from  any  railway  com- 

2 any  to  which  or  for  whose  use  and  benefit 
tnds  had  been  erroneously  certified  or  pat- 
ented. 

(Ed.  Note.— For  other  eases,  see  Public  Lands, 
Cent  Dig.  SS  270-272;    Dec.  Dig.  S  89.*1 

[No.  247.] 

Submitted   March   0,   1914.     Decided  May 

11,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  decree  which 
aflSrmed  a  decree  of  the  District  Court  of 
O'Brien  County,  in  that  state,  in  favor  of 
defendant  in  a  suit  over  the  title  to  real 
property.     Reversed. 

See  same  ease  below,  147  Iowa,  441,  124 
N.  W.  808. 


•For  other  cases  see  same  topic  A  S  nttmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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2     Statement  hj  ICr.  Justice  Van  Deranter: 

*  ^Thifl  case  arises  out  of  oonflictii^  claims 
to  80  acres  of  land  in  O'Brien  county,  Iowa, 
vnder  the  act  of  March  3,  1887  (24  Stat  at 
L.  666,  chap.  376,  (U.  S.  Comp.  Stot.  1001, 
p.  1696),  as  amended  February  12,  1806  (20 
Stat  at  L.  6,  ehap.  18,  U.  S.  Comp.  Stat 
1901,  pw  1506),  providing  for  the  adjust- 
ment of  railroad  land  grants,  etc.  The  land 
is  within  the  place  limits  of  the  grant  made 
May  12,  1864  (18  Stat  at  L.  72,  chap.  84), 
to  the  state  of  Iowa  to  aid  in  the  construc- 
tion of  a  railroad  from  Sioux  City,  in  that 
state,  to  the  southern  boundary  of  Minne- 
sota. The  grant  was  in  pnnewti  and  em- 
braced every  alternate  section,  designated 
by  odd  numbers,  for  ten  eections  in  width 
€n  each  side  of  the  road,  with  the  usual  ex- 
ceptions and  provision  for  indemnity.  The 
company  which  was  to  construct  the  road 
and  receive  the  benefit  of  the  grant  was  to 
be  designated  by  the  state  legislature. 
Upon  the  presentation  of  a  certificate  by  the 
governor  of  the  state  that  any  section  of  10 
consecutive  miles  of  the  road  was  completed, 
the  Secretary  of  the  Interior  was  to  issue 
to  the  state  patents  for  100  sections  of  land 
'*for  the  benefit  of  the  company  construct- 
ing the  road,  and  this  was  to  be  repeated  as 
each  additional  10  miles  was  constructed 
until  the  entire  road  was  completed  and  all 

^the  lands  patented.     If  the  road  was  not 
H  completed  within  ten  years  from  the  com- 

•  pany's  acceptance  of  the  grant,  «the  lands 
"granted  and  not  patented"  were  to  revert 
to  the  state,  to  enable  it  to  secure  the  com- 
pletion of  the  work ;  and  if  the  road  was  not 
completed  within  five  years  after  the  ex- 
piration of  the  ten  years,  then  the  "lands 
undisposed  of"  were  to  revert  to  the  United 
States.  The  Sioux  City  &  St  Paul  Railroad 
Company  was  designated  by  the  state  legia* 
lature  as  the  beneficiary  of  the  grant  in 
1866,  the  company  accepted  it  in  the  same 
year,  and  a  map  definitely  locating  the  line 
of  the  road  was  filed  with  the  Secretary  of 
the  Interior  and  approved  in  1867.  As  so 
located,  the  road  was  about  80  miles  in 
length.  In  1872  the  company  constructed  it 
from  the  southern  boundary  of  Minnesota 
to  LeMars,  Iowa,  a  distance  of  60.25  miles, 
but  the  remaining  part  was  never  construct- 
ed, a  trackage  right  to  Sioux  City  over  an- 
other road  being  acquired  by  the  company. 
In  1872  and  1873  the  governor  certified  that 
five  sections  of  10  miles  each,  constituting 
66  miles  of  continuous  road  from  the  south- 
em  boundary  of  Minnesota,  had  been  com- 
pleted and  put  into  operation  conformably 
to  the  granting  act,  and  the  Secretary  of 
the  Interior  thereupon  caused  a  large 
amount  of  lands  within  the  primary  and  in- 
demnity limits  of  the  grant  to  be  patented 
to  the  state  **for  the  use  and  benefit  of  the 


company,  the  tract  in  controversy  being 
among  those  so  patented.  Most  of  the  lands 
patented  to  the  state  were  soon  conveyed  by 
it  to  the  company,  but  some  were  not,  this 
tract  being  among  the  latter.  The  company, 
however,  was  claiming  it  in  virtue  of  the 
grant  and  the  patent  to  the  state.  Liti- 
gation was  had  between  this  company  and 
another,  by  reason  of  their  overlapping  land 
grants^  to  determine  which  was  entitled  to 
this  tract  and  others  within  the  overlap,  and 
by  the  final  decree  in  1886  this  tract  was 
awarded  to  this  company.  Sioux  Ciij  k  St 
P.  R.  Co.  V.  Chicago,  M.  &  St  P.  R.  O.  117 
U.  S.  406,  29  L.  ed.  028,  6  Sup.  Ct  Rep.  790. 
In  truth,  more  land  was  patented  to  the 
state  for  the  benefit  of  the  company,  and^ 
more  land  was  conveyed  by  the  state  to  thej 
company,  than  the  latter  was  entitled  to*re-* 
ceive  for  the  five  10-mile  sections  of  com- 
pleted road,  not  counting  the  additional  6.26 
miles,  and  in  1882  the  state  legislature 
passed  an  act  declaring  that  the  state  there- 
by resumed  all  lands  "which  have  not  been 
earned"  by  the  company,  but  the  act  did  not 
more  definitely  point  out  the  lands  intended 
to  be  resumed.  Iowa  Laws  1882,  chap.  107. 
And  in  1884  the  state  legislature  passed  an 
act  declaring  (11)  that  all  lands  resumed 
and  intended  to  be  resumed  by  tlie  act  of 
1882  "are  hereby  relinquished  and  conveyed 
to  the  United  States,"  and  also  ({2): 
"The  governor  of  the  state  of  Iowa  is  here- 
by authorized  and  directed  to  certify  to  the 
Secretary  of  the  Interior  all  lands  which 
have  heretofore  been  patented  to  the  state^ 
to  aid  in  the  construction  of  said  railroad, 
and  which  have  not  been  patented  by  the 
state  to  the  Sioux  City  k.  St  Paul  Railroad 
Company,  and  the  list  of  land  so  certified 
by  the  governor  shall  be  presumed  to  be  the 
lands  relinquished  and  conveyed  by  §  1  of 
this  act  Provided,  that  nothing  in  this 
section  contained  shaU  be  construed  to  ap- 
ply to  lands  situated  in  the  coimties  of 
Dickinson  and  O'Brien."  Iowa  Laws  1884, 
chap.  71.  The  tract  in  controversy,  being  in 
O'Brien  county,  came  within  the  excepting 
words  of  the  proviso. 

This  tract  was  part  of  an  odd-numbered 
section  of  land  immediately  adjoining  the 
third  10-mile  section  of  constructed  road, 
the  completion  of  which  was  duly  certified 
by  the  governor,  and  was  unreserved,  un- 
appropriated, and  vacant  at  the  date  of  the 
granting  act  and  at  the  time  the  line  of  road 
was  definitely  located.  Thus  it  was  not 
only  a  part  of  the  lands  granted,  but  was 
earned  by  actual  construction.  And,  strict- 
ly speaking,  it  was  rightly  patented  to  the 
state  for  the  benefit  of  the  company,  the  ex- 
cess in  the  lands  patented  being  caused  by 
the  inclusion  in  the  patents  of  other  lands 
differently  situated  and  not  earned  by  tht 
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completion  of  the  ftya  lO-milc  sMttons  of 

ft.  road. 

g      September  11,  1888,  while  the  tract  waa 

*  atill  free  frcnn^any  homeatead,  pre-emptioii| 
or  kindred  claim,  and  while  the  patent 
therefor,  issued  to  the  state  in  1878,  for  the 
benefit  of  the  company,  was  still  outstand- 
ing, Ellen  M.  Childs  purchased  the  tract 
from  the  company,  paying  $88  in  cash  and 
agreeing  to  pay  ten  deferred  instalments, 
with  interest  thereon,  making  the  full  price 
$1,270.64,  which  was  the  fair  value  of  the 
land.  At  the  time  of  her  purchase  the  tract 
was  in  the  actual  and  undisputed  possession 
of  the  company  through  a  tenant  named 
Fitzgerald,  who  then  became  her  tenant^  and 
through  him  she  continued  in  the  undis- 
turbed possession  imtil  October  8>  1889, 
when  she  sold  to  Logan,  the  plaintiff  in  er- 
ror, who  paid  her  $228  in  cash  and  took  the 
land  subject  to  the  payment  of  the  ten  de- 
ferred instalments.  Fitzgerald  then  became 
the  tenant  of  Logan  and  remained  in  possea- 
ai<m  in  that  capacity  until  the  spring  of 
1890,  when  Davis,  the  defendant  in  error, 
with  a  gang  of  men  and  teams,  went  upon 
the  land,  took  possession  of  it,  and  began 
cultivating  the  larger  part  of  it.  In  what 
he  did  Davis  acted  without  the  consent  of 
Logan,  and  with  knowledge  of  Mrs.  Childs's 
purchase  from  the  eompany  in  1888,  of  her 
sale  to  Logan  in  1889,  and  of  Fitzgerald's 
poasesaion'  as  tenant  of  Mrs.  Childs  and 
then  of  Logan.  Although  subsequently 
maintaining  the  possession  obtained  in  the 
spring  of  1890,  Davis  did  not  reside  upon 
the  tract  or  erect  any  buildings  upon  it. 

In  October,  1889,  the  United  States 
brought  a  suit— the  bill  was  filed  October  4 
and  the  subpcana  was  served  October  8-«- 
against  the  eompany  under  the  adjustment 
act  of  March  8,  1887,  supra,  to  regain  the 
title  to  nearly  22,000  aeres  of  land  in  Dick- 
inson and  O'Brien  counties,  including  this 
tract,  theretofore  patented  to  the  state  for 
the  benefit  of  the  company,  the  theory  upon 
which  such  relief  was  sought  being  that  the 
gg  eompany  had  received  a  larger  quantity  of 
g  other  lands  than  it  was  entitled  to  receive 

•  under  the  granting  act,  and  therefore  *eould 
not  properly  claim  the  22,000  acres.  In  the 
circuit  court  the  United  States  prevailed, 
and  this  court  a£Brmed  the  decree.  Sioux 
City  &  St.  P.  R.  Co.  V.  United  States,  159 
U.  S.  349,  40  L.  ed.  177, 16  Sup.  Ct.  Rep.  17. 
The  ground  upon  which  the  decision  rested 
is  indicated  by  the  following  extract  from 
the  opinion  (p.  370) :  ''Our  conclusion, 
then,  is  that  the  Sioux  City  Company,  hav- 
ing failed  to  complete  the  entire  road  for 
the  construction  of  which  Congress  made  the 
grant  in  question,  was  not  entitled  to  the 
whole  of  the  lands  granted,  but,  at  most, 
maly  to  one  hundred  odd-numbered  sections 


those  sections  were  surveyed,  wKetever 
their  quantity — for  each  section  of  10  con- 
secutive miles  constructed  and  eeriified  by 
th0  governor  of  the  etate;  and  that»  ao- 
cording  to  the  measurement  of  1887,  which 
is  accepted  as  the  basis  of  calculation,  the 
railroad  company  had,  prior  to  the  institu- 
tion of  this  suit»  received  more  lands,  on  ao- 
oount  of  the  60  miles  of  constructed  road, 
certified  by  the  governor,  than  it  was  en- 
titled to  reoeive.  Under  this  view,  it  is  un- 
necessary to  inquire  whether  the  particular 
lands  here  in  dispute  should  not  have  been 
assigned  to  the  company,  rather  than  other 
lands^  containing  a  like  number  of  acres, 
that  were,  in  fact,  transferred  to  it,  and 
which  cannot  now  be  recovered  by  the  Unitp 
ed  States,  by  reason  of  their  having  been 
disposed  of  by  the  eompany.  If  the  com- 
pany has  received  as  much  in  quantity  as 
should  have  been  awarded  to  it»  a  court  of 
equity  will  not  recognize  its  claim  to  more, 
in  whatever  shape  the  elaim  is  presented." 

There   was   no   attempt   to   make   Mrs. 
Childs,  Logan,  or  the  tenant  Fitzgerald  a 
party  to  that  suit.    During   its   pendency, 
and  on  March  18,  1894,  Logan  entered  into 
an  agreement  in  writing  with  the  company 
whereby  the  latter  extended  the  time  for 
paying  the  ten  deferred  instalments  until 
ninety  days  after  a  decision  should  be  ren- 
dered in  the  suit  by  tliis  court,  and  whereby^ 
he  agreed  that  if  tiie  decision  should  be  ad-g 
verse  to  the  company,  he  would^accept  from* 
it  Uie  amount  already  paid,  with  interest,  in 
full  satisfaction  of  all  demands  against  the 
company  on  account  of  the  failure  of  the 
title. 

Shortly  following  the  decision  of  this 
court  in  that  suit  the  lands  recovered  by 
the  United  States,  including  this  tract,  were 
regularly  restored  to  public  entry  in  con- 
formity with  the  provisions  of  the  adjust- 
ment act,  and  a  contest  at  once  ensued  in 
the  Land  Department  over  this  tract.  Lo- 
gan, claiming  to  be  a  purchaser  in  good 
faith,  applied  for  a  confirmatory  patent  un- 
der f  4,  and  Davis,  claiming  to  be  a  bona 
fide  occupant,  sought  to  obtain  title  under 
the  homestead  law.  A  hearing  before  the  lo- 
cal land  ofiice,  at  which  the  parties  present- 
ed such  evidence  as  they  had  in  support  of 
their  respective  claims,  resulted  in  a  deci- 
sion by  the  local  officers  in  favor  of  Davis. 
This  was  affirmed  by  the  Commissioner  of 
the  General  Land  Office  on  the  theory  that 
the  agreement  of  March  13,  1894,  was  fatal 
to  Logan's  claim  as  a  purchaser;  and  upon 
an  appeal  to  the  Secretary  of  the  Interior 
the  decisions  below  were  reversed,  it  being 
found  and  held  by  the  Secretary  that  Logan 
was  a  purchaser  in  good  faith  within  the 
meaning  of  §  4  of  the  adjustment  act;  that 
the  agreement  of  March  13,  1894,  did  not 
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alter  hit  ttatiu  m  ft  purdiaaer;  and  tbai 
DaTis'B  poMenion,  acquired  alter  the  pur- 
efaaae  by  logui,  and  with  knowledge  of  it, 
did  not  eliminate  the  element  of  good  faith 
from  the  bitter's  purchase^  or  otherwise  de- 
feat his  claim.  As  a  result  of  this  decision, 
Logan  made  the  requisite  payment  to  the 
government  (see  amendatory  act  of  Febru- 
ary 12,  1896,  supra),  and  was  given  a  con* 
ftrmatory  patent. 

It  is  conceded  that  Mrs.  Childs  and  Logan 
were  both  citizens  of  the  United  States,  and 
in  that  respect  within  the  remedial  pro- 
visions of  §  4  of  the  adjustment  act,  and 
also  that  in  the  contest  before  the  Land 
Department  Logan  testified  that  at  the  time 
of  his  purchase  from  Mrs.  Childs,  in  1889, 
ei  he  had  no  knowledge  of  any  adverse  claim 
7  to  the*tract.  The  present  record,  however, 
does  not  purport  to  contain  all  the  evidence 
produced  in  that  contest. 

When  the  proceedings  in  the  Land  De- 
partment was  concluded;  Logan  sued  Davis 
in  the  loeal  state  court  to  recover  the  poe- 
aession,  and  by  the  pleadings  subsequent  to 
the  petition  the  character  of  the  action  was 
so  far  changed  that  Davis  sought  to  have 
Logan  declared  a  trustee  of  the  title  for 
him,  Davis,  and  directed  to  convey  the  same 
to  him,  and  Logan  sought  to  have  his  title 
quieted  as  against  Davis,  as  well  as  to  re- 
cover the  possession.  In  Davis's  pleading 
Logan's  right  under  the  confirmatory  patent 
was  assailed  upon  the  grounds  (1)  that  the 
grant  of  1864  was  completely  and  finally 
adjusted  by  the  l^slation  and  action  of  the 
state  in  1882  and  1884,  and  so  was  not 
within  the  operation  of  the  adjustment  act 
of  1887;  (2)  that  the  remedial  provisions 
of  §  4  of  that  act  were  confined  to  purchases 
made  prior  to  the  date  of  the  act,  and  so 
were  not  applicable  to  Mrs.  Childs'  pur- 
chase in  1888  or  Logan's  purchase  in  1889; 
(3)  that  Mrs.  Childs  and  Logan  were  bound 
to  take  notice  of  the  various  acts  and  mat- 
ters bearing  upon  the  company's  right  to 
this  tract,  and  ao  it  was  legally  impossible 
for  either  to  be  a  purchaser  in  good  faith 
within  the  meaning  of  §  4;  and  (4)  that 
the  decision  of  the  Secretary  of  the  In- 
terior, reversing  the  action  of  the  local 
ofiicers  and  of  the  Commissioner  of  the 
General  Land  Office,  was  given  "unlaw- 
fully and  without  any  authority  of  law." 
The  last  ground  evidently  was  intended 
as  a  mere  conclusion  from  the  others,  for 
nothing  else  was  alleged  to  make  it 
even  colorable.  The  case  was  heard  upon 
an  agreed  statement  of  facts,  the  substance 
of  which  has  been  recited,  and  a  decree  was 
rendered  in  favor  of  Davis,  which  was  af- 
firmed by  the  supreme  court  of  the  state. 
147  Iowa,  441,  124  N.  W.  808.  That  court 
held  that  Logan  was  not  a  purchaser  i]i.gQod 


UMSk  within  the  meaning  of  |  4  of  the  ad- 
justment act   of    1887,  and  this  upon  the^ 
theory  (a)  that  he  was  presumed  to  haveg 
^known  the  charaeter  of  the  company's  title,* 
and  (b)  that  §  4  was  not  applicable  to  a 
purchase  made  after  the  date  of  the  act.  To 
reverse  that  deciaion  Logan  prosecutes  this 
writ  of  error. 

Messrs.  William  Mllchrist,  George  O. 
Scott,  and  W.  D.  Boies  for  plaintiff  in  er- 
ror. 

Messrs.  Madison  B.  Davis  and  Edwin 
J.  Stason  for  defendant  in  error.  ^ 

*  Mr.  Justice  Van  Devanter,  after  making  • 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court; 

As  Logan  claimed  as  a  purchaser  in  good 
faith  within  the  meaning  of  §  4  of  the  ad- 
justment act  of  1887,  under  which  a  con- 
firmatory patent  had  been  issued  to  him, 
and  the  supreme  court  of  the  state  denied 
that  claim,  and  held  that  he  was  not  entitled 
to  the  benefit  of  the  provisions  of  that  sec- 
tion, the  judgment  is  so  plainly  subject  to 
review  by  this  court  under  §  237  of  the  Ju- 
dicial Code  [36  SUt.  at  L.  1156,  chap.  231, 
U.  S.  Comp.  Stat  Supp.  1911,  p.  227]  that 
a  contention  to  the  contrary,  found  in  one 
of  the  briefs,  is  dismissed  as  not  justifying 
further  comment.  Gauthier  v.  Morrison, 
232  U.  S.  452,  68  L.  ed«  — ^,84  Sup.  Ct 
Rep.  384. 

And  as  the  Secretary  of  the  Interior 
found,  from  the  evidence  submitted  in  the 
contest  before  the  Land  Department,  that 
Logan  waa  a  purchaser  in  good  faith  in  the 
sense  of  the  adjustment  act,  and  no  basis 
was  laid  in  the  pleadings  or  agreed  state- 
ment of  facts  for  rejecting  or  disturbing 
that  decision  save  as  it  was  said  to  be 
grounded  upon  error  of  law  and  miscon- 
struction of  the  statute,  it  is  manifest  that 
unless  some  of  the  objections  urged  against 
it  on  that  score  are  well  taken,  Logan's 
title  should  be  sustained.  Vance  v.  Bur- 
bank,  101  U.  S.  514,  519,  25  L.  ed.  929,  931; 
Lee  V.  Johnson,  116  U.  S.  48,  29  L.  ed.  570, 
6  Sup.  Ct.  Rep.  249;  Gertgens  v.  O'Connor, 
191  U.  S.  237,  240,  48  L.  ed.  163,  164,  24 
Sup.  Ct.  Rep.  94;  Ross  v.  Day,  232  U.  S. 
110,  116,  58  L.  ed.  — ,  84  Sup.  Ct  Rep.  283. 

The  act  of  1887,  in  its  1st  section,  auth- 
orized and  required  the  Secretary  of  the  In- 
terior immediately  to  adjust,  in  accordance 
with  the  decisions  of  this  court,  the  several 
land  grants  made  by  Congrress  to  aid  in  tlie^ 
construction   of  railroads,   *'and   heretofore  H 
unadjusted."    This  includod*the  jsfrant  made* 
by  the  act  of  1864,  unless  already  adjusted. 
That  it  had  not  been  adjusted  by  the  Land 
Department  is  conceded,  but  it  is  insisted 
that  it  had  been  adjusted  by  the  legislatioA 
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and  Action  of  the  state  in  1882  and  1884, 
and  80  was  not  within  the  operati4m  of  the 
adjustment  act  of  1887.  To  this  we  cannot 
assent  The  United  States  had  not  commit- 
ted the  adjustment  to  the  state,  and  neither 
had  the  state  assumed  to  make  an  adjust- 
ment for  the  United  States.  Prior  to  the 
act  of  1887  the  administration  of  the  sev- 
eral railroad  land  grants  rested  with  the 
Land  Department,  of  which  the  Secretary  of 
the  Interior  is  the  head  (Catholic  Bishop  v. 
Gibbon,  158  U.  S.  155,  166,  167,  89  L.  ed. 
931,  936,  15  Sup.  Ct.  Rep.  779,  and  some  of 
the  lessor  grants  had  progressed  to  a  final 
adjustment  in  regular  course  of  adminis- 
tration. It  was  because  of  this  that  the  re- 
strictive words  ''and  heretofore  unadjusted" 
were  inserted  in  the  act.  They  meant  only 
that  adjustments  theretofore  effected  by  the 
Land  Department  in  regular  course  were  not 
to  be  disturbed.  The  facts  before  recited 
amply  illustrate  that  this  grant  had  not 
proceeded  to  such  an  adjustment.  The 
Secretary  of  the  Interior  treated  it  as  un- 
adjusted (Re  Sioux  City  &  St.  P.  R.  Co.  6 
Land  Dec.  54,  71),  and  this  court  impliedly, 
if  not  expressly,  approved  his  action  (Sioux 
City  &  St.  P.  R.  Co.  V.  United  States,  159 
U.  S.  349,  40  L.  ed.  177,  16  Sup.  Ct.  Rep. 
17). 

The  2d  section  of  the  act  of  1887  related 
to  the  recovery  by  the  United  States  of  lands 
which,  upon  the  completion  of  any  adjust- 
ment, or  sooner,  appeared  to  have  been  er- 
roneously certified  or  patented  by  the  Land 
Department  **to  or  for  the  use  or  benefit  of 
any  company"  claiming  under  a  grant  to 
aid  in  the  construction  of  a  railroad.  Tlie 
3d  section  related  to  the  reinstatement  of 
pre-emption  and  homestead  entries  found, 
in  the  course  of  any  adjustment,  to  have 
been  erroneously  canceled  by  reason  of  such 
^  a  grant  or  a  withdrawal,  and  directed  that 
g  where  the  entryman  failed  to  apply  for  a 
•  reinstatement  within  a*reasonable  time,  to 
be  fixed  by  the  Secretary  of  the  Interior,  the 
land  should  be  disposed  of  under  the  public 
land  lawg  to  bona  fide  purchasers,  if  any, 
and,  if  tliere  were  none,  then  to  bona  fide 
settlers.  The  fourth  section  read  as  follows: 
''That  as  to  all  lands,  except  those  men- 
tioned in  the  foregoing  section,  which  have 
been  so  erroneously  certified  or  patented  as 
aforesaid,  and  which  have  been  sold  by  the 
grantee  company  to  citizens  of  the  United 
States,  or  to  persons  who  have  declared 
their  intention  to  become  such  citizens,  the 
person  or  porsons  so  purchasing  in  good 
faith,  his  heirs  or  assi;rns,  shall  be  entitled 
to  tlic  land  so  purchased,  upon  making  proof 
of  the  fsct  of  such  purchase  at  the  proper 
land  office,  within  such  time  and  under  such 
rules  as  may  be  prescribed  by  the  Secretary 
of  the  Interior,  after  the  granta  respectiTa- 
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ly  shall  haTe  been  adjusted;  and  patents  of 
the  United  States  shall  issue  therefor,  and 
shall  relate  back  to  the  date  of  the  original 
certification  or  patenting,  and  the  Secretary 
of  the  Interior,  on  behalf  of  the  United 
States,  shall  demand  payment  from  the  com- 
pany which  haa  so  disposed  of  such  lands  of 
an  amount  equal  to  the  government  price  of 
similar  lands;  and  in  case  of  neglect  or  re- 
fusal of  such  company  to  make  payment  as 
hereafter  specified,  within  ninety  days  after 
the  demand  shall  have  been  made,  tlie  At- 
torney General  shall  cause  suit  or  suits  to 
be  brought  against  such  company  for  the 
said  amount:  Provided,  That  nothing  in 
this  act  shall  prevent  any  purchaser  of  landa 
erroneously  withdrawn,  certified,  or  patent- 
ed as  aforesaid  from  recovering  the  purchase 
money  therefor  from  the  grantee  company^ 
lesa  the  amount  paid  to  the  United  States 
by  such  company,  as  by  this  act  required  t 
And  provided,  That  a  mortgage  or  pledge  of 
said  lands  by  the  company  shall  not  be  con- 
sidered as  a  sale  for  the  purpose  of  this  act, 
nor  shall  this  act  be  construed  as  a  declara- 
tion  of  forfeiture  of  any  portion  of  any  lande« 
grant  for  conditions  broken,  or  as*authoris- • 
ing  an  entry  for  the  same,  or  as  a  waiver  of 
any  rights  that  the  United  States  may  have 
on  account  of  any  breach  of  said  con- 
ditions." 

This  section  was  amended  February  12, 
1896  (29  Stat,  at  L.  6,  chap.  18),  by  adding 
to  it  the  following: 

"Provided  further.  That  where  such  pur- 
chasers, their  heirs  or  assigns,  have  paid 
only  a  portion,  of  the  purchase  price  to  the 
company,  which  is  less  than  the  government 
price  of  similar  lands,  they  shall  be  re- 
quired, before  the  delivery  of  patent  for 
their  lands,  to  pay  to  the  government  a 
sum  equal  to  the  difference  between  the 
portion  of  the  purchase  price  so  paid  and 
the  government  price,  and  in  such  case  the 
amount  demanded  from  the  company  ahall 
be  the  amount  paid  to  St  by  such  purchaaer." 

Section  5  related  to  lands  apparently 
within  such  a  grant  and  lying  opposite  the 
constructed  parts  of  the  road,  but  excepted 
from  the  operation  of  the  grant,  and  not 
certified  or  patented  to  or  for  the  benefit  of 
the  railroad  company,  and  provided  that 
where  any  such  land  was  sold  by  the  com- 
pany to  a  bona  fide  purchaser,  wlio  was  a 
citizen  of  the  United  States,  or  had  declared 
his  intention  to  become  such,  the  purchaser, 
his  heirs  or  assigns,  could  obtain  a  patent 
by  paying  the  ordinary  government  price, 
but  that  this  privilege  should  not  exist  if, 
at  the  time  of  the  sale  by  the  company,  the 
land  was  occupied  by  an  adverse  claimant 
under  the  pre-emption  or  homestead  laws. 

Whether  §  4  was  confined  to  purchases 
mad*  prior  to  the  date  of  the  act,  or  equally 
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)liicl«ded  subsequent  purcliaset,  where  made 
in  good  faith,  is  one  of  the  controverted 
^ueetionB  in  the  case.  Both  views  have  sup- 
port in  the  terms  of  the  act>  and  if  the 
question  were  altogether  new  there  would  be 
room  for  a  reasonable  difference  of  opinion 
as  to  what  was  intended.  Certainly,  resort 
to  interpretation  would  be  necessary.  But 
the  question  is  not  altogether  new.  It  has 
^  often  arisen  in  the  administration  of  the 
§  act,  and  successive  Secretaries  of  the  In- 
-*  terior  uniformly  have^held  that  the  remedial 
sections  embraced  purchases  after  the  date 
of  the  act,  no  less  than  prior  purchases,  if 
made  in  good  faith.  Sethman  v.  Clise,  17 
Land  Dec.  307 ;  Holton  v.  Rutledge,  20  Land 
Dec  227;  Andrus  v.  Balch,  22  Land  Dec 
238;  Briley  t.  Beach,  22  Land  Dec.  549; 
Re  Seaver,  23  Land  Dec  108;  Neilsen  v. 
-Central  P.  R.  Co.  26  Land  Dec.  262.  Many 
thousands  of  acres  have  been  patented  to 
individuals  under  that  interpretation,  and 
■to  disturb  it  now  would  be  productive  of 
4Mrious  and  harmful  results.  The  situation, 
"therefore,  calls  for  the  application  of  the 
•settled  rule  that  the  practical  interpretation 
•of  an  ambiguous  or  uncertain  statute  by  the 
executive  department  charged  with  its  ad- 
ministration is  entitled  to  the  highest  re- 
spect, and,  if  acted  upon  for  a  number  of 
years,  will  not  be  disturbed  except  for  very 
'Cogent  reasons.  United  States  v.  Moore,  05 
U.  S.  760,  763,  24  L.  ed.  588,  589 ;  Hastings 
A  D.  R.  Co.  V.  Whitney,  182  U.  S.  357,  366, 
33  L.  ed.  3C3,  367,  10  Sup.  Ct  Rep.  112; 
United  States  v.  Alabama  G.  S.  R.  Cc  142 
U.  S.  615,  621,  35  L.  ed.  1134,  1136,  12  Sup. 
€t  Rep.  306;  Kindred  v.  Union  P.  R.  Co. 
225  U.  S.  582,  596,  56  L.  ed.  1216,  1220,  32 
H5up.  Ct  Rep.  780. 

The  remedial  sections  of  the  act  were  also 
^sonsidered  by  this  court  in  United  States  v. 
-Southern  P.  R.  Co.  184  U.  S.  49,  56,  46  L. 
.ed.  425,  429,  22  Sup.  Ct.  Rep.  285,  which 
involved  several  purchases  made  after  the 
•date  of  the  act,  and  it  was  there  said: 
-"But  the  act  itself  bears  upon  its  face  evi- 
•dence  that  it  was  not  intended  to  be  limited 
io  cases  of  purchases  from  the  railroad  com- 
pany prior  to  its  date."  And,  after  refer- 
ring to  the  language  of  §§  2  and  3,  it  was 
Added:  "This  seems  to  imply  an  intent  that 
all  mistakes  of  the  nature  referred  to  which 
shall  have  occurred  up  to  the  very  com- 
pletion of  the  adjustment  may  be  rectified. 
-Section  4  makes  provision  for  the  issue  of 
patents  to  certain  purchasers  from  railroad 
companies,  providing  proof  shall  be  made 
^within  such  time  and  under  such  rules  as 
may  be  prescribed  by  the  Secretary  of  the 
Interior,  after  the  grants  respectively  shall 
^  have  been  adjusted.'  While  other  sections 
g  may  not  be  so  specific,  yet,  placing  them 
**  alongside  of  those  from  which  quotations 


have  been  made,  it  Is  reasonaUc  to  hold  thai 
the  Act  applies  not  merely  tO;  transactions 
had  before  its  date,  but  to  any  had  befors 
the  time  of  final  adjustment.  In  this  case 
the  several  grants  to  the  Southern  Pacifio 
have  not  yet  been  finally  adjusted.  Further, 
it  must  be  boms  in  mind  that  this  is  a 
remedial .  statute,  and  is  to  be  construed 
liberally,  and  so  as  to  effectuate  the  purpose 
of  Congress  and  secure  the  relief  which  was 
designed,  and  the  mere  date  of  the  trans- 
action between  the  purchaser  and  the  rail- 
road company  is  not  of  itself  vital  in  deter- 
mining whether  there  is  or  is  not  an  equi^ 
in  behalf  of  the  purchaser." 

Counsel  for  Davis  rely  upon  Knepper  t« 
Sands,  194  U.  8.  476,  48  L.  ed.  1083,  24  Sup. 
Ct.  Rep.  744,  as  placing  a  different  inter- 
pretation upon  the  adjustment  act.  But,  al- 
though some  broad  language  is  found  in  the 
opinion,  the  real  decision  did  not  go  as  far 
as  suggested.  The  case  came  here  upon  a 
certificate  from  a  circuit  court  of  appeals, 
and  the  question  presented  for  decision^ 
considering  the  facts  stated  in  the  certifi- 
cate, was  whether  a  purchase  from  the  rail- 
road company  of  land  erroneously  patented 
for  its  benefit  under  the  grant  of  1864,  could 
be  esteemed  a  purchfuie  in  good  faith,  within 
the  meaning  of  §  4  of  the  act  of  1887, 
where,  at  the  time  of  the  purchase,  the  land 
was  occupied  by  a  bona  fide  settler  who  was 
residing  upon,  improving  and  cultivating 
the  same  with  a  view  to  acquiring  it  under 
the  homestead  law.  The  question  was  an- 
swered in  the  negative,  particular  empha- 
sis being  laid  upon  the  settler's  occupancy 
at  the  time  of  the  purchase  and  upon  the 
well  known  policy  of  favoring  actual  set- 
tlers. The  answer  must  have  been  the  same 
whether  the  purchase  was  before  or  after 
the  date  of  the  act,  and  manifestly  there 
was  no  purpose  to  overrule  or  qualify  the 
decision  in  United  States  v.  Southern  P.  R. 
Co.  supra,  for  it  was  not  even  mentioned. 
So,  reading  the  opinion  in  Knepper  t.  ^ 
Sands  with  appropriate  regard  for  the  facts  § 
of  the  case,  we  think  it  is  not  in  point ^or  * 
controlling  here,  for  no  one  was  occupying 
or  claiming  this  tract  under  the  settlement 
laws  at  the  time  it  was  purchased  from  the 
ccmipany. 

The  contention  that  Logan  was  charged 
with  constructive  notice  of  the  defect  in 
the  company's  title,  and  so  was  not  a  pur- 
chaser in  good  faith,  in  the  sense  of  the  ad- 
justment act,  must  be  overruled,  as  was  a 
like  contention  in  United  States  v.  Winona 
A  St.  P.  R.  Co.  165  U.  S.  463,  41  L.  ed.  789, 
17  Sup.  Ct.  Rep.  368.  It  was  there  said,  re- 
ferring to  the  remedial  provisions  of  §  4 
(p.  480):  *'It  will  be  observed  that  this 
protection  is  not  granted  to  simply  bona 
fids    purchasers    (using  that  term  fai  tbt 
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teehnical  8en8e)i  but  to  those  who  have  ono 
of  the  elements  declared  to  be  essential  to  a 
bona  fide  purchaser;  to  wit,  good  faith.  It 
matters  not  what  constructive  notice  msj 
be  chargeable  to  such  a  purchaser  if,  in 
actual  ignorance  of  any  defect  in  the  rail- 
road company's  title,  and  in  reliance  upon 
the  action  of  the  government  in  the  appar* 
ent  transfer  of  title  by  certification  or 
patent*  he  has  made  an  honest  purchase  of 
the  lands.  The  plain  intent  of  this  section 
is  to  secure  him  the  lands,  and  to  reinforce 
his  defective  title  by  a  direct  patent  from 
the  United  States,  and  to  leave  to  the  gov- 
ernment a  simple  claim  for  money  against 
the  railroad  company."  And,  referring  to 
the  provisions  of  §  6,  it  was  further  said  (p. 
481 ) :  "It  is  true  the  term  used  here  ii 
'bona  fide  purchaser,'  but  it  is  a  bona  fide 
purchaser  from  the  company,  and  the  de- 
teription  given  of  the  lands,  as  not  con- 
veyed and  'for  any  reason  excepted  from  the 
operation  of  the  grant,'  indicates  that  the 
fact  of  notice  of  defect  of  title  was  not  to 
be  considered  fatal  to  the  right.  Congress 
attempted  to  protect  an  honest  transaction 
between  a  purchaser  and  a  railroad  com- 
pany, even  in  the  absence  of  a  certification 
or  patent."  This  view  of  the  purpose  and 
meaning  of  the  act  was  repeated  and  ap- 
plied in  Gertgens  v.  O'Connor,  191  U.  S. 
237,  4S  L.  ed.  163,  24  Sup.  Ct.  Rep.  94,  and 
United  States  v.  Chicago,  M.  &  St.  P.  R.  Co. 

e  195  U.  S.  524,  49  L.  ed.  306,  25  Sup.  Ci. 

g  Rep.  113. 

•  *  As  it  thus  appears  that  the  decision  of 
the  Secretary  of  the  Interior  was  right  in 
point  of  law,  and  as  it  was  conclusive  upon 
all  questions  of  fact  (Gertgens  v.  O'Connor, 
supra),  it  follows  that  the  state  court 
erred  in  not  sustaining  Logan's  title  ob- 
tained under  that  decision. 
Decree  reversed. 


(28S  n.  a.  eai 

DENVER   k   RIO    GRANDE    RAILROAD 
COMPANY,  Appt., 

V. 

ARIZONA     &     COLORADO     RAILROAD 
COMPANY  OP  NEW  MEXICO. 

Ck>UBTB  (I  387*)— Appeal  raoM  Territo- 
rial Supreme  Cour-t— Following  De- 
cision Below— Best  and  Secondabt 
Evidenos. 

1.  The  admission  of  the  oral  testimony 
ef  the  chief  enginrcr  of  a  railway  company 
te  prove  the  adoption  by  the  board  of  di- 
rectors of  the  line  of  the  proposed  railway 
will  not  require  the  reversal  of  a  decree  of 
the  territorial  supreme  court,  affirming  the 
decree,  where,  notwithstanding  N.  M.  Comp. 
Laws  1807,  §  3832,  which  requires  the  di- 
rectors to  keep  a  complete  record   of  all 


proceedings  in  a  special  book,  no  record  of 

such  adoption  was  made. 

[Bd.  Not6<— For  other  cases,  see  Courts,  Cent. 
Dlff.  II  I082-li0t7:    Deo.  Dig.  |  387.*] 

COUBTB  (I  887*>^Appeal  fbom  Terbito- 

BIAL    SUPBEICB    COUBT^FOIXOWINQ    DE- 
CISION  Below  ^  Statutobt   Constbuc- 

TION. 

2.  A  decision  of  the  territorial  supreme 
court  that  a  railway  company  is  entitled 
to  protection  against  interference  with  its 
right  of  way  from  the  time  when  the  final 
location  of  its  line  is  complete,  notwith- 
standing delay  in  filing  a  map  of  such  loca- 
tion, if  such  map  is  filed  within  the  reason- 
able time  allowed  by  N.  M.  Comp.  Laws 
1897,  §  3874,  will  not  be  reversed  by  the 
Federal  Supreme  Court,  although,  under 
§  3850,  a  petition  for  condemnation  must 
set  forth  that  the  company  has  surveyed 
the  line  of  its  proposed  road  and  made  a 
map  thereof,,  and  that  it  hae  located  its 
road  aceardinff  to  such  survey. 

[Bd.  Note.— For  other  cases,  see  Courts,  CenL 
Dlff.  IS  1032-1037;    Dec.  Dig.  |  387.*] 

Railboads  (I  01*)  —  Grossino  otheb 
Railbo  ADS— Actio  N  9— Lacii  es. 
8.  The  delay  of  a  railway  company  in 
building  its  line  is  not  a  defense  to  a  suit 
by  it  against  another  railway  company 
which,  with  full  knowledge,  has  threatened 
and  intended  to  take  and  occupy,  and  has 
crossed  and  recrossed  the  former  company's 
location  at  many  points  and  different 
grades,  making  it  impracticable  for  it  to 
proceed,— eepecially  where,  in  the  location 
and  acquisition  of  its  line,  the  former  com- 
pany acted  with  due  diligence  and  in  good 
faith,  and  had  expended  large  sums  in  the 
location  and  securing  the  right  of  way  be- 
fore bringing  suit. 

[Ekl.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  249-259 :    Dec.  Dig.  {  ^^1-*1 

Railboads  (|  01*)  —  Cbossino  otike 
Railroads  —  Remedy  at  Law  —  Ibbep- 
aeable  Damage. 

4.  A  railway  company  which  has  located 
the  best  line  between  its  terminals  is  entitled 
to  reeort  to  a  court  of  equity  for  relief 
against  the  acts  of  another  railway  com- 
panv  which,  with  full  knowledge,  has  threat- 
ened and  intended  to  take  and  occupy,  and 
has  crossed  and  recrossed  such  location  at 
many  points  and  different  grades,  making  it 
impracticable  for  the  former  railway  com- 
pany to  proceed  with  the  construction  of  its 

line. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  11  249-259;    Dec.  Dig.  S  91*1 

[No.  188.] 

Argued  April  22,  1014.     Decided  May  11, 

1014. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
decree  which  affirmed  on  a  second  appeal  a 
decree  of  the  District  Court  for  the  County 
of  Bernalillo,  in  that  territory,  enjoining 
the  entrance  upon  and  interference  with  a 
railway  company's  right  of  way.  Affirmed. 
See  same  case  below,  on  first  appeal,  IS 


*For  other  cases  see  same  topic  k  fi  number  In  Dec.  a  Am.  Digs.  1907  to  dat%  tk  Rep'r  Indexss 
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N.  M.  345,  84  Pac.  1018;  on  second  appeal, 
16  N.  M.  281,  117  Pac.  730. 

The  facts  are  stated  in  the  opinion. 
Messrs.  £.  N.  Clark,  R.  Q.  Lucas,  and 
Joel  F.  Vaile  for  appellant. 

Messrs.  T.  B.  Catron  and  B.  W.  Ritter 
^for  appellee. 
e 

*  *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  brought  by  the  appellee, 
a  corporation  of  New  Mexico,  to  restrain  the 
appellant  from  entering  upon  and  interfer- 
ing in  various  ways  with  its  right  of  way. 
After  a  trial  the  plaintiff  (appellee)  got  a 
decree,  conditioned,  as  to  the  portions  of 
the  line  then  occupied  by  the  defendant  in 
the  actual  operation  of  its  railway,  upon 
the  plaintiff's  constructing  at  least  21  miles 
of  railroad,  etc.,  and  limited  ss  a  whole  to 
five  years  from  the  date  of  the  decree. 
This  was  affirmed  by  the  supreme  court  of 
the  territory.  16  N.  M.  281,  117  Pac.  730. 
See  13  N.  M.  345,  84  Pac.  1018.  There  are 
fifty-eight  assignments  of  error,  but  the 
propositions  argued  fall  into  narrower  com- 
pass. They  are,  that  the  plaintiff  never 
adopted  the  line  it  claims;  that  there  was 
no  appropriation  of  the  land  until  the  plain- 
tiff's location  map  was  filed,  after  the  be- 
ginning of  this  suit;  that  the  plaintiff  has 
lost  whatever  rights  it  had  by  laches  and 
inability  to  construct  its  line;  that  there 
is  no  irreparable  injury  or  other  ground  for 
equitable  relief;  and  that  the  plaintiff  had 
adequate  remedies  under  the  condemnation 
statutes  and  by  ejectment.  So  far  as  they 
need  discussion  we  will  take  these  up  in 
turn. 

It  is  found  that  the  plaintiff  adopted  the 
line  in  question;  but  it  is  argued  that  this 
finding  is  shown  to  be  wrong  as  matter  of 
law  by  reason  of  specific  facts  set  forth 
in  findings  of  the  supreme  court  made,  after 
the  delivery  of  its  opinion,  in  addition  to 
those  adopted  from  the  court  below.  These 
are  that  certain  small  portions  of  the  line 
between  the  northern  boundary  of  the  state 
and  the  town  of  Farmington  are  not  covered 
by  any  order  of  adoption  on  the  part  of  the 
directors  shown  by  the  records,  and  that 
finding  that  those  portions  were  adopted  is 
^  based  on  the  oral  testimony  of  the  plain- 
§  tiff's  chief  engineer.      (We  do  not  stop  to 

*  notice  a  slight  ^contradiction  in  form  be- 
tween different  parts  of  the  findings,  as  the 
meaning  is  perfectly  clear.)  The  argimient 
is  that  adoption  by  the  directors  is  neces- 
sary, which  is  admitted,  and  that,  as  the 
Compiled  Laws  of  1897,  §  3832,  require  the 
directors  to  keep  a  complete  record  of  all 
proceedings  in  a  special  book,  such  record 
is  the  only  admissible  evidence  of  the  fact. 
But  this  is  a  matter  of  local  practice  and 


ths  construction  of  a  local  statute,  as  to 
which  we  should  be  slow  to  disturb  the  de- 
cision of  the  local  court.     Nadal  v.  May, 

April  20,  [238  U.  S.  447, 58  L.  ed.  — .  34  Suf). 
Ct.  Rep.  611.]  The  statute  does  not  in  terms 
purport  to  make  the  validity  of  the  direct- 
ors' action  dependent  upon  being  recorded. 
No  doubt  the  record,  when  made,  would  be 
the  best  evidence,  but  it  being  found  that 
no  record  was  made,  the  admission  of  sec- 
ondary evidence  is  no  ground  for  reversing 
the  decree.  Bank  of  United  States  v.  Dan- 
dridge,  12  Wheat.  64,  69,  6  L.  ed.  532,  554. 
In  the  opinion  of  the  court  this  question  is 
avoided,  but  the  finding  subsequently  added, 
coupled  with  the  finding  that  the  line  was 
adopted,  imports  the  ruling  of  law  that  we 
have  supposed. 

The  next  objection  is  that  the  maps  of  the 
disputed  portion  of  the  road  were  not  filed, 
as  required  by  §  3874,  until  the  day  after 
this  suit  was  begun,  and  attention  is 
called  to  §  3850,  which  requires  a  petition 
for  condemnation  to  set  forth  that  the  com- 
pany has  surveyed  the  line  of  its  proposed 
road  and  made  a  map  thereof,  and  that  It 
has  located  its  road  according  to  such  sur- 
vey. But  by  §  3874,  the  company  is  not  re- 
quired to  record  its  map  until  "within  a  rea- 
sonable time  its  road  shall  be  finally  lo- 
cated;" which  it  is  found  to  have  done,  and 
again,  we  see  no  sufficient  reason  for  re- 
versing the  decision  of  the  local  court  that 
a  company  is  entitled  to  protection  as  soon 
as  its  final  location  is  complete.  Wheeling, 
Bridge  &  Terminal  R.  Co.  v.  Camden 
Consol.  Oil  Co.  35  W.  Va.  205,  209,  13  S. 
£.  369. 

Next  it  is  said  that  the  plaintiff  has  been  ^ 
guilty  of  laches.  But  it  is  found  that  the§ 
defendant,  with  full  knowledge,*  threatened  * 
and  intended  to  take  and  occupy  and  has 
crossed  and  recrossed  the  plaintiff's  location 
at  many  points  and  different  grades,  with 
circumstances  not  necessary  to  be  detailed, 
and  thus  has  made  it  impracticable  for  the 
plaintiff  to  proceed.  It  is  found  also  that 
in  the  location  and  acquisition  of  its  line 
the  plaintiff  proceeded  with  due  diligence 
and  in  good  faith,  and  that  it  had  expended 
more  than  $100,000  in  the  location  and  se- 
curing rights  of  way  before  the  beginning 
of  this  suit.  The  defendant  has  gone  ahead 
since  the  suit  was  begun,  but,  of  course,  has 
acquired  no  new  rights  by  doing  so.  The 
objections  to  equitable  jurisdiction  do  not 
need  separate  discussion.  The  line  is  found 
to  be  the  best  line  between  the  points,  and 
the  plaintiff  is  entitled  to  it.  It  neither  is 
to  be  forced  into  a  compulsory  sale,  nor  to 
be  remitted  to  legal  or  statutory  remedies 
that  rightly  are  thought  to  be  inadequate  by 
the  local  court. 

Decree  aflirmed. 
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SAMUEL  GOMPERS,  John  MiteheU,  and 
Frank  Morrison,  Plffs.  in  Err,,  Appts., 
and  Petitioners, 

V. 

UNITED  STATES. 

Injunction  (f  231*)— Violation— Appeal 
—Mode  of  review. 

1.  A  judgment  of  fine  or  impriBonment  in 
proceedings  for  an  alleged  criminal  con- 
tempt of  an  injunction  is  not  reviewable  by 
appeal. 

fEd.    Note.— For   other   cases,    see   Injunction, 
Cent  Dig.  i  617;   Dec.  Dig.  i  231.*] 

GoTTRTS     ((    388*)  — Ebbob    to    Digtbict 

OF  COLTTMBIA  GOUBT  OF  APPEALS—GBIII- 
INAL  GONTEMPT. 

2.  A  writ  of  error  will  not  lie  from  the 
Federal  Supreme  Court  to  the  District  of 
Columbia  court  of  appeals  to  review  a  judg- 
ment rendered  on  an  appeal  from  the  su- 
preme court  of  the  District  in  proceedings 
to  punish  the  alleged  criminal  contempt  of 
An  injunction. 

[Bd.  Note.— For  other  eases,  see  Oourts,  Cent 
Dig.  il  1038*1040 :    Dec.  Dig.  |  888.*] 

Injunction  (§  230*)— Violation— Gbimi- 
NAL  Contempt— ItiiaxATioNS. 

5.  The  running  of  the  three  years'  limita- 
iion  prescribed  by  U.  8.  Rev.  Stat.  §  1044, 
U.  S.  Gomp.  Stat.  1901,  p.  725,  for  criminal 
fprosecutions  against  proceedings  to  punish 
criminal  contempts  of  a  decree  enjoining 
the  continuance  of  a  boycott,  was  not  post- 

Soned  until  such  boycott  was  abandoned, 
ut  such  statute  began  to  run  as  respects 
^each  specific  act  charged  as  a  substantive 
offense  in  disobedience  of  the  injunction 
upon  the  date  of  the  commission  of  such 
act. 

[Ed.  Note.— For  other  cases,  see  Injanction. 
Cent  Dig.  II  502-616;   Dec.  Dig.  i  280.*] 

Contempt  (8  46*)— Gbiminal  Contbmpi>— 

Limitations. 

4.  Criminal  contempts  are  none  the  less 
crimes  within  the  meaning  of  U.  S.  Rev. 
Stat.  I  1044,  U.  S.  Gomp.  Stat.  1901,  p.  725, 
prescribing  a  three  years'  limitation  for 
criminal  prosecutions,  because  the  constitu- 
tional right  of  trial  by  jury  in  criminal 
cases  does  not  extend  to  such  contempts. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  I  138 ;   Dec.  Dig.  I  46.*] 

Injunction  (J  230*)— Violation— Gbim- 
INAL  Contempt— Limitations. 

6.  Proceedings  to  punish  acts  not  eom- 
nitted  in  the  presence  of  the  court  as  crimi- 
nal contempts  of  an  injunction  previously 
granted  are  none  the  less  governed  by  the 
tiiree  vears'  limitation  of  U.  S.  Rev.  Stat. 
f  1044,  U.  S.  Gomp.  Stat.  1901,  p.  725, 
which  provides  that  "no  person  shall  be 
prosecuted,  tried,  or  punished  for  any  of- 
fense not  capital  .  .  .  unless  the  in- 
dictment is  found  or  the  information  is  in- 
stituted within  three  years  next  after  such 
offense  shall  have  been  committed/'  because 
such  contempt  proceedings  may  not  be  in- 
stituted by  an   indictment  or  information. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
•Cent  Dig.  i§  502-516;   Dec.  Dig.  fi  230.*] 

Injunction    (§   230*)— Violation— Gbim- 

INAL  CoNTEMPTV-LIMITATIONS. 

8.  The  Federal  Supreme  Court  would  pre- 


scribe by  analogy  a  three  years'  limitation 
for  proceedings  to  punish  past  acts  not  com- 
mitted in  the  presence  of  tne  court  as  crimi- 
nal contempts  of  an  injunction  previously 
granted  if  the  case  were  not  covered  bv  the 
provisions  of  U.  S.  Rev.  Stat.  §  1044,  U. 
S.  Comp.  Stat.  1901,  p.  725,  that  "no  per- 
son shall  be  prosecuted,  tried,  or  punished 
for  any  offense  not  capital  .  .  .  unless 
the  indictment  is  found  or  the  information 
is  instituted  within  three  years  next  after 
such  offense  shall  have  b^n  committed." 

[Ed.    Note.— For   other   cases,    see   Injunction, 
Cent  Dig.  91  503-516;   Dec.  Dig.  %  230.«] 

[Nos.  640  and  574.] 

Argued  January  7  and  8,  1914.  Reargued 
April  20  and  21,  1914.  Decided  May  11, 
1914. 

ft 

IN  ERROR  to,  APPEAL  from,  and  ON 
PETITION  for  Certiorari  to  the  Court 
of  Appeals  of  the  District  of  Columbia  to 
review  a  judgment  which,  reversing  a  judg- 
ment of  the  Supreme  Court  of  that  District, 
directed  the  entry  of  a  judgment  of  fine  or 
imprisonment  in  proceedings  for  the  pun- 
ishment of  criminal  contempts.  Appeal  and 
writ  of  error  dismissed.  Judgment  reversed 
on  writ  of  certiorari. 

See  same  case  below,  40  App.  D.  C.  293. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alton  B.  Parker,  Jackson  H. 
Ralston,  Frederick  L.  Siddons,  and  Wil- 
liam E.  Richardson  for  Gompers  et  al. 

Messra  J.  J.  Darlington,  Daniel  Dav- 
enport, Clarence  R.  Wilson,  and  James  M. 
Beck  for  defendant  in  error  and  appellee. 

o 

Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 

These  are  proceedings  for  alleged  criminal  ^ 
contempts  in  the  matter  that  waj  before  this  g 
court  in  Qompers  v.  Buck's'Stove  k  Range* 
Co.  221  U.  S.  418,  55  L.  ed.  797,  34  L.R.A. 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492.  In  that 
case  the  proceedings  instituted  by  the 
Buck's  Stove  &  Range  Company  to  punish 
the  petitioners  were  ordered  to  be  dismissed, 
but  without  prejudice  to  the  power  of  the 
supreme  court  of  the  District  to  punish  con- 
tempt, if  any,  committed  against  it.  The 
decision  was  rendered  on  May  15,  1911,  and 
the  next  day  the  supreme  court  of  the  Dis- 
trict appointed  a  committee  to  inquire 
whether  there  was  reasonable  cause  to  be- 
lieve the  plaintiffs  in  error  guilty,  in  wil- 
fully violating  an  injunction  issued  by  that 
court  on  December  18,  1907,  and,  if  yea,  to 
present  and  prosecute  charges  to  that  effect. 
The  inquiry  was  directed  solely  with  a  view 
to  punishment  for  past  acts,  not  to  secure 
obedience  for  the  future;  and  to  avoid 
repetition  it  will  be  understood  that  all 
that  we  have  to  say  eoncems  proceedings  of 
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this  sort  only,  and  fartber»  only  prooeedings 
for  such  contempt  not  committed  in  the 
presence  of  the  court. 

The  committee,  on  Jane  26,  1911,  report- 
ed and  charged  that  the  parties  seTerally 
were  guilty  of  specified  acts  in  violation  of 
the  injimction,  being  the  same  acts  of  which 
they  had  been  found  guilty  by  the  supreme 
court  in  the  former  caae.  Rules  to  show 
cause  were  issued  on  the  same  day.  The  de- 
fendants pleaded  the  statute  of  limitations, 
Rev.  Stat.  {  1044,  U.  S.  Comp.  Stat  1901, 
p.  725,  as  to  most  of  the  charges,  and  not 
guilty.  There  was  a  trial,  the  statute  of 
limitations  was  held  inapplicable,  and  the 
defendants  were  found  guilty  and  sentenced 
to  imprisonment  for  terms  of  different 
lengths,  subject  to  exceptions  which  by 
agreement  were  embodied  in  a  single  bill. 
The  court  of  appeals  reduced  the  sentences 
to  imprisonment  for  thirty  days  in  the  case 
of  Gompers  and  fines  of  $500  for  each  of  the 
other  twa  40  App.  D.  C.  293.  The  defend- 
ants brought  a  writ  of  error  and  an  appeal 
to  this  court,  and  also  petitioned  for  a  writ 
of  certiorari.  Of  course,  an  appeal  does 
enot  lie,  nor  does  a  writ  of  error,  but  the 
•  writ  of  certiorari  is  granted.  ^The  judges 
of  the  supreme  court  also  petitioned  for  a 
writ  of  certiorari,  but  as  the  case  will  be 
disposed  of  on  the  first-mentioned  petition, 
the  other  will  be  denied. 

The  injunction,  subsequently  held  too 
broad,  not  only  forbade  the  defendants  to 
combine  to  obstruct  the  business  of  the 
Buck's  Stove  &  Range  Company,  or  to  de- 
clare or  threaten  any  boycott  against  it 
(such  a  boycott  already  having  been  de- 
clared), but  also  to  publish  any  statement 
calling  attention  of  any  body  to  any  such 
boycott,  or  any  statement  of  like  effect, 
tending  to  any  injury  of  the  company's 
business.  This  decree,  although  made  on 
December  18,  did  not  become  operative  until 
December  23,  1907.  Before  going  to  the 
court  of  appeals  the  injunction  in  sub- 
stantially  the  same  form  was  made  perma- 
nent on  March  23,  1908.  It  may  be  assumed 
for  the  purposes  of  our  decision  that  the  evi- 
dence not  only  warranted  but  required  a 
finding  that  the  defendants  were  guilty  of 
some,  at  least,  of  the  violations  of  this  de- 
cree that  were  charged  against  them,  and  so 
we  come  at  once  to  consider  the  statute  of 
limitations,  which  is  their  only  real  defense. 
A  preliminary  objection  was  urged,  to  be 
sure,  tliat  the  question  of  the  validity  of 
that  defense  was  not  reserved,  but  there  is 
nothing  in  it.  The  bar  was  pleaded,  there 
was  a  motion  to  dismiss  on  that  ground  for 
want  of  a  replication,  there  was  a  decision 
that  the  statute  did  not  apply  to  contempts, 
and  the  counsel  for  the  plaintiffs  in  error 
stated  at  the  trial  that  there  was  one  gen* 


eral  exception  presented  on  their  behalf  with 
r^ard  to  that.  We  cannot  doubt  that  it 
was  perfectly  understood,  or  that  the  rec- 
ord shows  that  the  plaintiffs  in  error  pre- 
served all  their  rights. 

The  statute  provides  that  "no  person  shall 
be  prosecuted,  tried,  or  pulished  for  any 
offense  not  capital,  exeept  •  .  .  ,  unless 
the  indictment  is  found  or  the  information 
is  instituted  within  three  years  next  after 
such  offense  shall  have  been  committed.*' 
Rev.  Stat.  |  1044,  act  of  April  13,  1876, 
chap.  56,  19  Stat,  at  L.  32,  U.  S.  Comp.S 
Stat.  1901,  p.  725.  The  plaintiffs  in*errorf 
treat  these  proceedings  as  having  begun  on 
May  16,  1911,  when  the  supreme  court 
directed  an  inquiry.  They  certainly  did  not 
begin  before  that  date;  so  that,  if  the  stat- 
ute applies,  contempts  prior  to  May  16, 
1908,  would  be  barred.  It  is  argued  with 
force  that  the  inquiry  was  directed  only  to 
breaches  of  the  preliminary  injunction,, 
which  expired  by  its  own  terms  upon  th» 
making  of  the  final  decree  on  March  23,, 
1908,  and  that  therefore  everything  legiti- 
mately before  the  court  happened  more  than*' 
three  years  before.  But  as  the  report  men- 
tioned the  final  decree,  and  charged  a  few 
acts  later  than  March  23,  though  mostly^ 
rather  unimportant,  and  as  the  order  to 
show  cause  referred  to  a  violation  of  the  in- 
junctions, in  the  plural,  it  perhaps  would 
savor  of  a  technicality  that  we  should  be 
loath  to  apply  on  either  side,  if  we  did  not. 
deal  with  all  that  is  charged. 

The  charges  against  Gompers  are:    (1) 
hurrying   the   publication   of   the  January- 
number  of  the  American  Federationist,  and- 
distributing  many  copies  after  the  injunc- 
tion  was  known  and  before  it  went  into  ef- 
fect, in  which  number  the  Buck's  Stove  ft 
Range  Company  was  included  in  the  "We- 
don't  patronise"  list;   (2)  circulating  other 
copies  in  January,  1908;   (3)  on  and  after 
December    23,    1907,    eirculatinf(    another 
document  to  the  like  effect  with  comments, 
some  of  which  were   lawful   criticism,   but: 
others  of  which  suggested  that  the  injunc- 
tion left  the  members  of  labor  oganizations- 
free  to  continue  their  boycott;   (4)  publish- 
ing in  February,  1908,  a  copy  of  the  decree- 
with  the  suggestion    that   those    who    vio-^ 
lated  the  injunction  outside  of  the  District, 
could   not   be   punished    unless   they   came 
within  it;    (6)    in  January  and  February, 
J 908,   publishing   in    conjunction   with   the 
other    defendants    a    paper    appealing    for 
financial    aid,    commentinj^   on    tlie    injunc- 
tion as  invading  the  liberty  of  the  press  and 
free    speech,    and    reprinting    the    before- 
mentioned  comments  and  suggestions:    (0) 
in  March,   1908,   again   sup:gesting  that  no§ 
law  compelled  the  purcbase*of  a  Buck  stove ;  f 
(7)   in  April,  1908,  after  the  final  daoree. 
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^reiterating    the    same    aaggestion    in    the 

American  Federationiat;  (8)  in  April,  1008, 

repeating    similar    suggestions    by    trans- 

•  iparent  innuendo  in  a  public  address;    (9) 

■  again  repeating  them  in  another  address,  on 
-or  about  May  1;    (10)   and  again  in  the 
-July  issue  of  the  American  Federationist; 
(11)   publishing  in  the  September  Federa- 
"iionist  an  editorial  characterizing  the  in- 
junction as  an  invasion  of  constitutional 
freedom  (which  hardly  seems  to  exceed  law- 
ful comment  unless  on  the  groimd  that  the 
-case  was  not  finished,  although  mistaken  in 
its  law) ;   (12)  in  a  report  published  after 
^September  9,  1908,  saying  that  if  the  Ex- 
-ecutive  Council  of  the  Federation  of  Labor 
-obeyed  the  injunction  they  could  not  report 
the  state  of  the  case  to  the  Denver  Conven- 
-tion,  and  that  they  did  not  see  how  they 
-could  refuse  to  give  an  account  of  their 
•doings;    (13)   on  September  29,  1908,  say- 
ing  in  a  public  address  that  the  injunction 
forbade  him  to  discuss  the  case,  but  that  he 
-must    (seemingly   not   going   beyond   that 
declaration);  (14)  on  October  26,  1908,  re- 
'Curring  in  a  single  phrase  in  an  address  to 
his  old  suggestion  that  no  law  oompelled 
his  hearers  to  buy  a  Buck  stove;   (16)   in 
November,    1908,   in  an  address  which   he 
•caused  to  be  published  in  the  Federationist 
in  January,  1909,  again  referring  to  the 
injunction,  mentioning  his  past  advice  and 
suggestions,  and  that  he  had  been  called  on 
to  show  cause  why  he  should  not  be  ad- 
judged guilty  of  contempt  (In  the  former 
!  proceed  ing),  and  asking  how  he  could  have 
done  otherwise;  and  finally   (16)   in  a  re- 
port made  in  November,  1909,  referring  to 
the  judge  as  so  far  having  transcended  his 
authority  that  even  judges  of  the  court  of 
appeals  have  felt  called  upon  to  criticise 
his  action,  and  saying  that  in  such  circum- 
stances it  is  the  duty  of  .the  citizens  to  re- 
fuse obedience  and  to  take  whatever  conse- 
quences may  ensue.     The  charges  against 
e  Mitchell  and  Morrison  are  mainly  for  hav* 
c  ing    taken    part    in    some    of    the    above- 
*  mentioned   publications, '  but   need   not*  be 
stated  particularly,  as  all  the  acts  of  any 
substance  in  Mitchell's  case  and  all  in  that 
of  Morrison  were  more  than  three  years  old 
when  these  proceedings  began. 

The  boycott  against  the  company  was  not 
called  off  until  July  19  to  29,  1910,  and  it 
is  argued  that,  even  if  the  statute  applies, 
the  conspiracy  was  continuing  until  that 
date  (United  States  v.  Kissel,  218  U.  S.  601, 
607,  64  L.  ed.  1168,  1178,  31  Sup.  Ct.  Rep. 
124 ) ,  and  therefore  that  the  statute  did  not 
begin  to  run  until  then.  But  this  is  not  an 
Indictment  for  conspiracy,  it  is  a  charge  of 

•  specific  acts  in  disobedience  of  an  injunction. 
The  acts  are  not  charged  as  evidence,  but 

.as  substantive  offenses;  each  of  them,  so 


far  as  it  was  a  contempt,  was  pun  shshle 
as  such,  and  was  charged  as  such,  and  there- 
fore each  must  be  judged  by  itself;  and  so 
we  come  to  what,  as  we  already  have  inti- 
mated, is  the  real  question  in  the  case. 

It  is  urged  in  the  first  place  that  con- 
tempts cannot  be  crimes,  because,  although 
punishable  by  imprisonment,  and  therefore, 
if  crimes,  infamous,  they  are  not  within  the 
protection  of  the  Constitution  and  the 
Amendments  giving  a  right  to  trial  by  jury, 
etc.,  to  persons  charged  with  such  crimes. 
But  the  provisions  of  the  Constitution  are 
not  mathematical  formulas  having  their 
essence  in  their  form;  they  are  organic,  liv- 
ing institutions  transplanted  from  English 
soil.  Ilieir  significance  is  vital,  not  formal; 
it  is  to  be  gathered  not  simply  by  taking 
the  words  and  a  dictionary,  but  by  consider- 
ing their  origin  and  the  line  of  their  growth. 
Robertson  v.  Baldwin,  165  U.  8.  276,  281, 
282,  41  L.  ed.  715,  717,  718,  17  Sup.  Ct 
Rep.  326.  It  doee  not  follow  ^at  contempts 
of  the  class  under  consideration  are  not 
crimes,  or  rather,  in  the  language  of  the 
statute,  offenses,  because  trial  by  jury  as 
it  has  been  gradually  worked  out  and  fought 
out  has  been  thought  not  to  extend  to  them 
as  a  matter  of  constitutional  right.  Theee 
contempts  are  infractions  of  the  law,  visited 
with  punishment  as  such.  If  such  acts  are 
not  criminal,  we  are  in  error  as  to  the  most 
fundamental  characteristic  of  crimes  as 
that  word  has  been  understood  in  English  g 
speei'h.  So  truly  are^they  crimes  that  it* 
seems  to  be  proved  that  in  the  early  law 
they  were  punished  only  by  the  usual  crimi- 
nal procedure,  3  Transactions  of  the  Royal 
Historical  Society,  N.  S.  p.  147  (1885),  and 
that,  at  least  in  England,  it  seems  that  they 
still  may  be  and  preferably  are  tried  in 
that  way.  See  7  Laws  of  England  (Hals- 
bury),  280,  subdiv.  Contempt  of  Court 
(604) ;  Re  Clements,  46  L.  J.  Ch.  N.  S.  376, 
383,  36  L.  T.  N.  S.  332;  Re  Macleod,  6  Jur. 
461;  Schreiber  v.  Lateward,  2  Dick.  592; 
Wellesley's  Case,  2  Russ.  ft  M.  639,  667;  Re 
Pollard,  L.  R.  2  P.  C.  106,  120,  5  Moore,  P. 
C.  C.  N.  8.  Ill;  Ex  parte  Kearney,  7 
Wheat.  38,  43,  6  L.  ed.  391,  392;  Bessette 
V.  W.  B.  Conkey  Co.  194  U.  S.  324,  328,  331, 
332,  48  L.  ed.  997,  1002-1004,  24  Sup.  Ct 
Rep.  665 ;  Gompers  v.  Buck's  Stove  ft  Range 
Co.  221  U.  8.  418,  441,  55  L.  ed.  797,  805, 
34  L.R.A.(N.S.)  874,  31  Sup.  Ct  Rep.  492. 

We  come,  then,  to  the  construction  of  the 
statute.  It  has  been  assumed  that  the  con- 
cluding words,  "unless  the  indictment  Is 
found  or  the  information  is  instituted  with- 
in three  years''  limit  the  offenses  given  the 
benefit  of  the  act  to  those  usually  prosecuted 
in  that  way,  and  the  counsel  for  the  peti- 
tioners were  at  some  pains  to  argue  that  the 
charges  of  the  committee  amounted  to  an 
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information, — a  matter  that  opens  Tistas  of 
antiquarian  speculation.  But  this  question 
is  not  one  to  be  answered  by  refinements 
and  curious  inquiries.  In  our  opinion  the 
proper  interpretation  of  the  statute  begins 
with  the  substantive,  not  with  the  adjective, 
part.  The  substantive  portion  of  the  sec- 
tion is  that  no  person  shall  be  tried  for  any 
offense  not  capital  except  within  a  certain 
time.  Those  words  are  of  universal  scope. 
What  follows  is  a  natural  way  of  express- 
ing that  the  proceedings  must  be  begun 
within  three  years;  indictment  and  infor- 
mation being  tiie  usual  modes  by  which  they 
are  begun,  and  very  likely  no  other  having 
occurred  to  those  who  drew  the  law.  But  it 
seems  to  us  plain  that  the  dominant  words 
of  the  act  are,  "no  person  shall  be  prose- 
cuted, tried,  or  punished  for  any  offense  not 
ei  capital,"  unless. 

S  No  reason  has  been  suggested  to  us  for 
*  not  giving  to  the*statute  its  natural  scope. 
The  English  courts  seem  to  think  it  wise, 
Sfven  when  there  is  much  seeming  reason 
for  the  exercise  of  a  aummary  power,  to 
Leave  the  puniafament  of  this  class  of  con- 
tempts to  the  regular  and  formal  criminal 
process.  Re  Macleod,  6  Jur.  461.  Mainte- 
nance of  their  authority  does  not  often  make 
it  really  necessary  for  courts  to  exert  their 
own  power  to  punish,  as  is  shown  by  the 
English  practice  in  more  violent  days  than 
these,  and  there  is  no  more  reason  for  pro- 
longing the  period  of  liability  when  they 
see  fit  to  do  so  than  in  the  case  where  the 
same  offense  is  proceeded  against  in  the 
common  way.  Indeed,  the  punishment  of 
these  offenses  peculiarly  needs  to  be  speedy 
if  it  is  to  occur.  The  argument  loses  little 
of  its  force  if  it  should  be  determined  here- 
after, a  matter  on  which  we  express  no 
opinion,  that  in  the  present  state  of  the  law 
an  indictment  would  not  lie  for  a  contempt 
of  a  court  of  the  United  States. 

Even  if  the  statute  does  not  cover  the 
case  by  its  express  words,  as  we  think  it 
does,  still,  in  dealing  with  the  punishment 
of  crime  a  rule  should  be  laid  down,  if  not 
by  Congress,  by  this  court.  The  power  to 
punish  for  contempt  must  have  some  limit 
in  time,  and  in  defining  that  limit  we  should 
have  regard  to  what  has  been  the  policy  of 
the  law  from  the  foundation  of  the  govern- 
ment. By  analogy,  if  not  by  enactment,  the 
limit  is  three  years.  The  case  cannot  be 
concluded  otherwise  so  well  as  in  the  lan- 
guage of  Chief  Justice  Marshall  in  a  case 
where  the  statute  was  held  applicable  to  an 
action  of  debt  for  a  penalty.  Adams  v. 
Woods,  2  Cranch,  336,  340-342,  2  L.  ed.  297- 
299 :  'It  is  contended  that  the  prosecutions 
limited  by  this  law  are  those  only  which 
are  carried  on  in  the  form  of  an  indictment 
or   information,  and   not  those  where  the 


penalty  is  demanded  by  an  action  of  debt. 
But  if  the  words  of  the  act  be  examined, 
they  will  be  found  to  apply  not  to  any  par- 
ticular mode  of  proceeding,  but  generally  to 
any  prosecution,  trial,  or  punishment  forg 
the  offense.  It  is  not* declared  that  no  in-* 
dictment  shall  be  found  .  .  .  But  it  is 
declared  that  'No  person  shall  be  prosecuted, 
tried,  or  punished'  ...  In  expounding 
this  law,  it  deserves  some  consideration, 
that  if  it  does  not  limit  actions  of  debt  for 
penalties,  those  actions  might,  in  many 
cases,  be  brought  at  any  distance  of  time. 
This  would  be  utterly  repugnant  to  the 
genius  of  our  laws.  In  a  country  where  not 
even  treason  can  be  prosecuted  after  a  lapse 
of  three  years,  it  could  scarcely  be  supposed 
that  an  individual  would  remain  forever 
liable  to  a  pecuniary  forfeiture."  The  re- 
sult is  that  the  judgments,  based  as  they 
are  mainly  upon  offenses  that  oould  not  be- 
taken into  consideration,  must  be  reversed. 
Judgments  reversed. 

Mr.  Justice  Van  Bevanter  and  Mr.  Jus- 
tice Pitney  dissent. 


(2S3  U.  8.  572> 

SOUTHERN  RAILWAY  COMPANY,  Plfl» 

in  Err., 

V. 

W.  0.  GADD. 

COTTSTB   (I  382*)— EbBOB  to  ClBCUIT  COUBT 

OF  Appeals— Scope  op  Review— Ques- 
tions OF  Genebal  Law. 

1.  A  judgment  of  a  Federal  circuit  court 
of  appeals  in  an  action  based  upon  the  Fed- 
eral employers'  liability  act  of  April  22, 
1908  (35  Stat,  at  L.  65,  chap.  149,  U.  SL 
Comp.  Stat.  Supp.  1911,  p.  1322),  as  amend- 
ed by  the  act  of  April  5,  1910  (36  Stat,  at 
L.  291,  chap.  143,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1324),  will  be  affirmed  by  the  Su- 
preme Court  where  all  the  questions  pre- 
sented for  decision  are  of  general  law,  not 
involving  the  interpretation  of  a  statute, 
and  it  does  not  clearlv  appear  that  error 
was  committed  in  the  decision  of  such  ques- 
tions. 

[Bid.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  9§  1019,  1020;    Dec.  Dig.  S  382.*] 

CouBTs  (§  3S2*)— Ebbob  to  Cibcuit  Coubt 
OF  Appeals— Scope  of  Review— i^iv- 
OLous  Federal  Question. 

2.  A  question  of  interpretation  of  the 
Federal  employers'  liability  act  of  April  22, 
1908,  as  amended  by  the  act  of  April  5, 
1910,  is  not  presented  for  review  in  the 
Federal  Supreme  Court  on  writ  of  error  to- 
a  circuit  court  of  appeals  by  the  refusal  of 
the  request  of  the  defendant,  in  a  suit  based 

I  on  that  statute,  to  take  the  case  from  the 
jury  by  a  peremptory  instruction,  where,  in 
view  of  the  state  of  the  proof,  such  request, 
was  absolutely  without  merit. 

[Ed.  Note.—Por  other  cases,  see  Courts,  Cent. 
Dig.  Si  1019,  1020;    Dec  Dig.  8  382.*] 
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Appeal  and  Ebbor  (If  216,  292.  719*)  — 
Scope  of  Review--Que8tions  Not  Iw-  ' 
voLVED  IN  Record— I NSTBUCTIORB. 
S.  The  question  of  the  operation  of  the 
Federal  employers'  liability  act  of  April  22, 
1908,  as  amended  by  the  act  of  April  6, 
1010,  on  the  doctrine  of  assumption  of  risk, 
cannot  be  said  to  arise  on  a  record  which 
shows  that  the  trial  court's  statement  in  re- 
ply to  an  exception  to  the  general  charge 
based  on  the  court's  silence  as  to  assump- 
tion of  risk,  that  he  understood  the  doe- 
trine  to  have  been  abolished  by  that  stat- 
ute, was  BO  qualified  as  to  convey  clearly 
that,  as  the  matters  to  which  the  excepted 
charge  related  purely  concerned  the  oom- 
mon-law  principles  of  fellow  servant  and 
contributory  negligence,  they  were  con- 
trolled by  the  provisions  of  the  statute, 
and  there  was  nothing  in  the  excepted  por- 
tion of  the  general  charge  which  in  any 
possible  way  was  relevant  to  the  doctrine  of 
assumption  of  risk,-— especially  as  this  ques- 
tion was  not  presented  by  any  request  to 
eharge,  nor  raised  on  the  motion  for  new 
trial,  nor  referred  to  in  the  assignments  of 
error  cither  in  the  circuit  court  of  appeals 
or  in  the  Supreme  Court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1697-1699,  2968-2982.  3490 :  Dec. 
Dig.  S8  216.  292.  719;*   Trial,  Cent.  Dig.  5  627.] 

Costs  (§  2G0*)— Appeal— Damages  fob  De- 
lay. 

4.  Five  per  oent  damages  for  delay  will 
be  awarded  under  United  States  Supreme 
Court  rule  23 1  upon  the  affirmance  of  a  judg- 
ment of  a  circuit  court  of  appeals  in  a 
suit  based  on  the  Federal  employers'  lia- 
bility act  of  April  22,  1008,  as  amended 
by  the  act  of  April  6,  1910,  where  the  con- 
tentions that  the  interpretation  of  the  stat- 
ute was  involved  are  wholly  lacking  in 
merit,  the  only  questions  presented  for  deci- 
sion being  those  of  general  law,  as  to  which 
it  does  not  clearly  appear  that  any  error 

was  committed. 

[Ed.  Note.—For  otber  cases,  see  Costs,  Cent. 
Dig.  Ifi  983-996.  1002.  1003 ;    Dec.  Dig.  |  260.«] 

[Ko.  045.] 

Argued  April  15,   1014.     Decided  May  11, 

1014. 

IN  ERROR  to  the  TTnited  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Western 
District  of  Tennessee  in  favor  of  plaintiff 
in  an  action  brought  under  the  Federal  em- 
ployers' liability  act.  Affirmed  with  inter- 
est and  damages  for  delay. 

See  same  case  below,  207  Fed.  277. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Carnthers    Ewing    and    L.    E. 
Jeffries  for  plaintiff  in  error. 

Mr.  John  li.  Stout  for  defendant  in  er- 
ttTor. 

•   *Mr.   Chief  Justice  White   delivered   the 
•pinion  of  the  court : 
The  defendant  in  error  on  this  record 


sued  the  railway  company,  the  plaintiff  in 
error,  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  suffered  through^ 
its  negligence.    The  cause  of  action  was  ex-i^ 
pressly  based*  upon  the  employers'  liability* 
act,t  it  being  averred  that  at  the  time  of 
the  injury  the  plaintiff,  as  an  employee  of 
the  defendant,  was  assisting  in  the  actual 
movement  of  interstate  commerce  transpor- 
tation in  which  the  defendant  company  was 
then  engaged.     The  case  is  here  on  error 
prosecuted  by  the  railway  company  to  a 
judgment  of  the  court  below   affirming  a 
judgment  of  the  trial  eourt  upon  a  verdict. 
207  Fed.  277. 

In  Chicago  Junction  R.  Co.  ▼.  Eling,  222 
U.  S.  222,  56  L.  ed.  173,  32  Sup.  Ct.  Rep. 
79,  it  was  held  that  as  the  pleadings  in  that 
case  based  the  right  to  recover  upon  an  act 
of  Congress,  the  safety  appliance  law,  there 
was  power  in  this  court  to  review  the  judg- 
ment of  a  circuit  court  of  appeals, — an  au- 
thority which  carried  with  it  the  duty  to 
consider  and  pass  upon  all  questions  for 
decision  in  the  case,  even  although  th^ 
might  not  concern  the  interpretation  of  the 
act  of  Congress  upon  which  the  suit  was 
based.  But  while  thus  ruling,  it  was  never- 
theless declared  that,  as  questions  of  com- 
mon-law negligence  not  involving  the  inter- 
pretation of  the  statute  fell  within  the 
classes  of  questions  which,  under  the  distri- 
bution of  judicial  power  made  by  the  act 
of  1891  [26  Stat,  at  L.  826,  chap.  517,  U.  8. 
Comp.  Stat.  1001,  p.  488]  (re-expressed  in 
the  Judicial  Code)  were  determinable  by  the 
circuit  court  of  appeals  in  last  resort,  whera 
such  questions  were  brought  here  from  a 
circuit  court  of  appeals  because  they  arose 
in  a  suit  under  the  statute,  and  which  for 
that  reason  alone  could  come  here,  whilst 
considering  we  would  not  reverse  as  to  such 
questions  unless  it  clearly  appeared  thai 
error  had  been  committed.  Besides  estab- 
lishing this  rule,  it  was  further  said  that, 
in  disposing  of  such  questions,  we  would  not 
feel  it  our  duty  to  re-state  the  case  and  re- 
expound  the  principles  applicable  to  its  de- 
cision below,  but  would,  as  a  general  rule,i. 
leave  those  subjects  where  the  circuit  courtg 
of  appeals  had  left  them,  and*  would  hence* 
content  ourselves  with  merely  expressing 
our  ultimate  conviction  of  the  case  as 
formed  after  an  adequate  examination  of 
the  record.  The  principles  announced  in  the 
King  Case  were  subsequently  expressly  re- 
iterated and  applied  in  Seaboard  Air  Line 
R.  Co.  ▼.  Moore,  228  U.  S.  433,  67  L.  ed. 
007,  33  Sup.  Ct.  Rep.  580,  and  Chicago,  R. 

tXhe  employers'  liability  act  of  April  22, 
1908,  35  Stat,  at  L.  65,  chap.  149,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1322,  as  amend- 
ed April  5,  1910,  36  Stat,  at  L.  291,  chap. 
143,  17.  S.  Comp.  Stat.  Supp.  1911,  p.  1324. 


*For  other  cases  see  same  topic  ft  fi  nvmbbs  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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I.  ft  P.  H.  Co.  ▼.  Brown,  220  U.  S.  317,  67 
L.  ed.  1204,  33  Sup.  Ct.  Rep.  840,  3  N.  C. 
C.  A.  826.  And  in  both  of  these  latter  eases 
it  was  recognized  that  the  ruling  in  the 
King  Case  was  equally  applicable  to  cases 
brought  here  from  the  circuit  court  of  ap- 
peals on  the  ground  that  the  relief  sought 
was  based  on  the  employers'  liability  act 
where  the  cause  of  action  arose  since  the 
adoption  of  the  Judicial  Code. 

Coming  to  the  case  made  by  this  record, 
although,  as  we  have  said,  it  is  manifest 
that  the  cause  of  action  was  based  upon 
the  employers'  liability  act,  we  are  of  the 
opinion  that  it  presents  for  decision  no  ques- 
tion concerning  the  interpretation  of  that 
act,  since  all  the  questions  which  require 
to  be  decided  merely  involve  eonsiderations 
of  general  law  depending  in  no  sense  upon 
the  particular  significance  of  the  employ- 
ers' liability  act.  Under  these  conditions 
it  is  apparent  that  the  case  is  absolutely 
controll^  by  the  King  Case,  and  we  there- 
fore content  ourselves  with  saying  that,  as 
after  an  adequate  examination  of  the  record 
we  find  no  ground  whatever  affording  a 
clear  conviction  that  error  was  committed, 
affirmance  must  follow. 

This  disposes  of  the  entire  case;  but  as 
it  is  insisted  that  two  propositions  which 
it  is  asserted  involve  the  meaning  of  the 
employers'  liability  act  arose  upon  the  rec- 
ord and  require  to  be  decided,  we  come  not 
to  decide  the  propositions,  but  to  point  out 
the  absolute  want  of  merit  in  the  conten- 
tion that  they  arose  on  the  record  for  de- 
oision.  The  first  contention  is  based  upon 
the  refusal  of  a  request  made  by  the  defend- 
ant to  take  the  case  from  the  jury  by  a 
peremptory  instruction.  Granting  that,  in 
i«  its  ultimate  analysis,  the  request  involved 
«?an  appreciation  of  the  *lemployers'  liability 
act,  nevertheless  we  are  of  opinion  that  the 
absolute  want  of  merit  in  the  proposition, 
in  view  of  the  state  of  the  proof,  caused 
the  request,  intrinsically  considered,  to  be 
so  unsubstantial  and  frivolous  as  not  to 
furnish  any  support  for  the  contention  that 
its  refusal  raised  a  question  concerning  the 
interpretation  of  the  statute. 

The  second  contention  rests  upon  the  as- 
sumption that  the  court  below  affirmed  a 
supposed  action  of  the  trial  court  in  errone- 
ously instructing  the  jury  that  the  effect  of 
the  employers'  liability  act  was  to  abolish 
the  doctrine  of  assumption  of  risk.  The 
proposition  is  thus  stated  in  the  opening 
sentences  of  the  argument  of  the  plaintiff 
in  error:  'The  trial  judge  held  that  said 
employers'  liability  act  abolished  the  de- 
fense of  assumed  risk,  so  that  the  construc- 
tion of  the  act  is  here  involved."  A  brief 
statement  of  the  condition  of  the  record  on 
the  subject  is  necessary  to  demonstrate  the ' 


entire  ^unt  of  foundation  for  the  proposi- 
tion.     The  plaintiff  was  a  locomotive  fire- 
man, and  the  controversy  in  the  case  waa- 
whether  the  personal  injury  which  he  suf- 
fered was  occasioned  by  the  reckless  and 
negligent  conduct  of  the  engineer  in  mov- 
ing  the    engine    under    the    circumstances 
disclosed    by    the    proof.      In    its    general 
charge,  the  court  had  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover  if 
they  believed  the  testimony  of  the  plaintiff, 
which    disclosed    an   unusual   and   reckless 
movement   of  the  engine  by  the  engineer 
after  he  had  directed  the  fireman  to  descend 
from  the  engine  to  ascertain  whether  there 
was  a  defect  in  its  mechanism.     Coming, 
then,  to  consider  special  charges  asked  by 
the   respective   parties,   the   court   gave  a^ 
charge  requested  by   the  plaintiff,  as  fol- 
lows:    "If  you  believe  from  the  evidence- 
that  the  plaintiff  was  directed  by  the  engi- 
neer Hunter  to  get  off  the  engine  and  exam- 
ine the  engine  for  defects,  then,  while  said 
plaintiff  was  obeying  the  direction  of  Hunt-^ 
er,  it  was  Hunter's  duty  to  look  out  forg 
plaintiff,  and  not  move  the  engine  until  he* 
knew  that  plaintiff  was  in  a  position  of  safe- 
ty."    Upon  the  giving  of  this  charge  the 
defendant  excepted  as  follows:     ''I  want  to 
take  exception  to  that  last  statement  on  the 
ground  that  the  fact  that  he  moved  up  that 
engine  if  he  was  in  a  place  of  safety  is  not 
stated  to  be  any  cause  of  action  in  this 
case,  and  not  involved  in  the  pleadings,  and 
he  was  not  injured  by  virtue  of  it."    And 
the  counsel  added:     "We  further  except  to 
the  statement  that  the  court  made  to  the 
jury    (evidently   referring   to   the   general 
charge)   that  if  they  believed  the  facts  as 
stated  by  the  plaintiff,  which  left  out  of 
question  the  doctrine  of  assumed  risk."    In 
response  to  which  the  court  said :    "I  under- 
stand that  the  doctrine  of  assumed  risk  is 
abolished  by  the  employers'  liability  act,  in 
so  far  as  relates  to  cases  wherein  the  serv- 
ant is  injured  because  of  the  negligence  of 
any  of  the  officers,  agents,  or  employees,  etc^ 
of  the  carrier,  and  contributory  negligenee 
is  modified  so  as  that  it  no  longer  bars  th» 
right  of  action,  but  goes  in  reduction  of  the 
amount  of  recovery.    But  you  reserve  your 
exception."    From  this  statement  it  is  evi- 
dent that  no  charge  whatever  was  given  by 
the    court    concerning    the    assumption    of 
risk,  and  hence  that  no  exception  was  or 
could  have  been  taken  to  any  such  charge, 
and  that  the  exception  which  was  reserved 
concerned  the  special  charg*)  as  to  the  con- 
duct of  the  engineer  and  the  portion  of  thi 
general  charge  concerning  liability  If  the 
testimony  of  the  plaintiff  as  to  the  negli- 
gence of  the  engineer  was  believed,  the  ex- 
ception as  to  the  latter  having  been  placed 
an  the  ground  that  the  court  had  been  ailnt 
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aa  to  anramptlon  of  risk.    And  it  is  equalty 
•clear  that  iliit  yiew  is  not  affected  by  tak- 
ing into  account  the  reply  of  the  court  to 
-the  comment  of  counsel.     We  eay  this  be- 
•cause,  while  the  reply  echoed  the  counsel's 
•mistaken  uee  of  the  words  "assumed  risk," 
by  the  qualification  which  is  affixed  to  these 
words,  it  clearly  conveyed  that  as  the  mai- 
^ters  to  which  the  excepted  charge  related 
'V  purely  concerned  the  common-lanfW  principles 
of  fellow  servant  and  contributory  negli- 
gence, they  were  controlled  by  the  provisions 
•of  the  statute.    And  this  becomes  certain 
5rhen  it  is  borne  in  mind  that  there  was 
nothing    in    that    portion   of    the   general 
•charge  which  was  excepted  to  which,  in  any 
ipossible  view,  was  relevant  to  the  doctrine 
•of  assumption  of  risk.    If  there  were  room 
ior  the  slightest  doubt  on  the  subject  it  is 
•dispelled  by  the  following  considerations: 
itk)  because  the  record  contains  no  intima- 
"iion  of  any  request  for  instruction   eonr 
•cemlng  assumption  of  risk  made  by  the 
defendant;  <b>  because  although  the  elabo* 
rate  application  for  a  new  trial  stated  many 
alleged  grounds,  not  the  slightest  reference 
was  made  to  any  supposed  error  committed 
'With  reference  to  the  mistaken  construction 
•of  the   statute  concerning  assumption  of 
risk  which  is  now  relied  upon;  (e)  because 
^while,  in  the  assignments  of  error  made  lor 
*the  purpose  of  review  by  the  circuit  court 
of  appeals,  the  special  charge   in  connec- 
-tion  with  which  the  colloquy  between  court 
.and  counsel  took  place  was  referred  to,  and 
•error  assigned  concerning  it  for  specified 
reasons,  no  reference  was  made  to  the  al- 
leged mistake  which  is  now  relied  upon  con- 
•Ceming  the  wrongful  interpretation  of  the 
statute  as  to  assumption  of  risk.    It  may 
indeed   be   inferred  that  in  the  argument 
tin  some  form  alleged  error  on  such  subject 
^as  called  to  the  attention  of  the  circuit 
•court  of  appeals,  since  that  courts  in  its 
-opinion,  considered  and  disposed  of  the  sub- 
ject by  directing  attention  to  the  qiuilify- 
ing  words  used  in  the  remarks  of  the  trial 
judge,  and  to  the  fact  that,  as  assumption 
•of  risk  was  not  at  all  involved  in  the  testi- 
mony to  which  the  charge  related,  no  preju- 
•dicial  error  could  have  arisen.     Certain  is 
It,  however,  that  in  the  assignments  of  error 
made  for  the  purposes  of  review  by  this 
court,  no  complaint  whatever  was  made  of 
the  alleged  mistake  concerning  the  opera- 
tion of  the  statute  upon  the  doctrine  of  as- 
^  sumed  risk. 

g  Before  coming  to  order  the  judgment  of 
•  affirmance  •which  is  the  necessary  result  of 
what  we  have  said,  we  briefly  state  the  con- 
siderations which  lead  us  to  the  conclusion 
that  our  duty  is,  in  directing  such  judg- 
ment, to  award  interest  by  way  of  damages 
lor  delay  under  the  terms  of  the  second 


I  paragraph  of  rule  23.  It  is  manifest  on 
'the  face  of  the  record  that  the  case  was 
carefully  and  fully  considered  in  bot^  of 
the  courts  below.  In  view  of  the  ruling  in 
the  King  Case  and  of  what  wo  have  said 
concerning  the  contentions  advanced  to  sup- 
port the  assertion  that  the  interpretation  of 
the  statute  was  here  involved,  we  think  the 
conclusion  that  the  writ  of  error  was  prose- 
cuted only  for  delay  is  plainly  justified, 
and  that  a  penalty  by  way  of  damages 
should  be  imposed.  The  judgment  below  i« 
therefore  affirmed  with  5  per  cent  upon  the 
amount  of  the  judgment  in  addition  to  the 
interest  allowed  by  law. 

Affirmed   with   interest  and  6   per  cent 
damagesi 


cm  U.  8.  tti) 
O.  now  and  E.  Fushimi,,  Plffs.  Im  £rr.» 

V. 

UNITED   STATE& 

OouBTB  ((  387*)— Ebbob  to  Alabka  DI9- 

TBiCT  Coubt--Capital  Cases. 

1*  The  general  rif[ht  under  the  prior  law 
to  a  direct  review  in  the  Federal  Supreme 
Court  of  judgments  of  the  district  court  of 
Alaska  in  capital  cases  was  taken  away  by 
the  provision  of  the  Judicial  Code,  §  134 
(36  Stat,  at  L.  1134,  chap.  231,  U.  S.  Comp. 
Stat.  8upp«  1911,  p.  195),  which  makes  the 
judgments  of  the  circuit  court  of  appeals  of 
the  ninth  circuit  final  in  all  cases,  includ- 
ing criminal  cases  "other  than  those  in 
which  a  writ  of  error  or  appeal  will  lie  di- 
rect to  the  Supreme  Court  of  the  United 
States,  as  provided  in  §  247,"  by  which 
such  right  to  direct  review  is  confined  to 
prize  causes  and  those  which  involve  cer* 
tain  designated  Federal  questions. 

[Bd.  Note.->For  other  cases,  see  Courts,  Cent 
Dlk.  H  1082-1087;    Dec.  Dig.  i  887.*] 

CouBTS  (I  887*)— Ebbob  to  Alaska  Di9- 

TKICT       COUBT— FKDEBAL        QUESTION  — 

Whbh  Raised. 

2.  The  jurisdiction  of  the  Federal  Su- 
preme Court  under  the  Judicial  Code,  §  247, 
to  review  judgments  of  the  district  courts 
of  Alaska  because  of  the  presence  of  a  con- 
stitutional question  exists  only  when  such 
question  was  actually   raised  in  the  trial 

court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dls.  19  1082-1037;    Dec  Dig.  I  887.*] 

[No.  714.] 

Argued  and  submitted  April  8,  1914.    De- 
cided May  11,  1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States,  Division  No.  1,  Territory 
of  Alaska,  to  review  a  conviction  under  an 
indictment     for     murder.     Dismissed     for 
want  of  jurisdiction, 
llie  facts  are  stated  in  the  opinion. 
Mr.  J.  H.  Cobb  for  plaintiffs  in  error. 


•For  other  cases  see  same  topic  ft  S  kumbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Assistant  Attorney  General  Adklns  and 
Mr.  Karl  W.  Eircbwej  for  defendant  in 
^  error. 

s 

*  *Mr.   Chief  Justice  \¥hite  delivered  the 
opinion  of  the  court: 

By  an  indictment  found  in  the  court  be- 
low on  the  13th  of  December,  1912,  the 
plaintiffs  in  error,  Itow  and  Fushimi,  were 
charged  with  having  murdered  one  Frank 
Dunn,  on  the  14th  day  of  July,  1012,  and  to 
a  verdict  of  murder  and  sentence  of  death 
against  Itow,  and  of  manslaughter  and  sen- 
tence of  twenty  years'  imprisonment  against 
Fushimi,  this  direct  writ  of  error  is  prose- 
cuted. 

The   government  moves   to   dismiss   for 

want  of  jurisdiction,  and  at  the  threshold 

that  motion  requires  to  be  disposed  of.    The 

crime    charged    was    committed    after    the 

eo  enactment  of  the  Judicial  Code,  and  there  is 

S  no  question  as  to  the  applicability  of  its 

*  relevant  provisions.  By  |  134  of  *that  Code 
[36  Stat,  at  L.  1134,  chap.  231,  U.  8.  Comp. 
Stat.  Supp.  1011,  p.  105]  governing  the  right 
to  review  cases  in  the  district  of  Alaska  or 
any  division  thereof,  power  is  conferred  on 
the  circuit  court  of  appeals  of  the  ninth  cir- 
cuit to  review,  and  its  judgments  in  such 
cases  are  made  final,  all  cases,  including  all 
criminal  cases  "other  than  those  in  which  a 
writ  of  error  or  appeal  will  lie  direct  to 
the  Supreme  Court  of  tbe  United  States,  as 
provided  in  section  two  hundred  and  forty- 
seven."  It  is  obvious  that  this  section 
changed  the  general  rule  of  the  prior  law 
by  taking  capital  cases  out  of  the  class 
which  could  come,  because  they  were  capital 
cases,  directly  to  this  court,  and  by  bring- 
ing such  cases  within  the  final  reviewing 
power  of  the  circuit  court  of  appeals  of  the 
ninth  circuit. 

Section  247,  which,  as  pointed  out  in 
S  134,  defines  the  cases  which  are  excepted 
from  the  general  rule  provided  by  |  134, 
gives  authority  to  this  court  to  directly 
review  the  action  of  the  district  courts  of 
Alaska  "in  prize  cases;  and  in  all  cases 
which  involve  the  construction  or  applica- 
tion of  the  Constitution  of  the  United 
States,  or  in  which  the  constitutionality  of 
any  law  of  the  United  States,  or  the  valid- 
ity or  construction  of  any  treaty  made  un- 
der its  authority,  is  drawn  in  question,  or 
in  which  the  constitution  or  law  of  a  state 
is  claimed  to  be  in  contravention  of  the 
Constitution  of  the  United  States." 

These  provisions  being  but  a  re-expression 
of  the  language  by  which  the  subject  of  di- 
rect review  by  this  court  was  governed,  as 
provided  In  the  5th  section  of  the  judiciary 
act  of  1891  [26  Stat,  at  L.  826,  chap.  517, 
U.  S.  Comp.  SUt.  1901,  p.  488],  the  settled 
meaning  which  was  affixed  by  the  decisions 


of  this  court  to  the  provisions  as  found  in 
the  act  of  1891  necessarily  determines  the 
significance  of  the  provisions  of  the  section 
under  consideration. 

In  Ansbro  v.  United  States,  159  U.  S. 
695,  40  L.  ed.  310,  16  Sup.  Ct  Rep.  187, 
where  it  became  necessary  in  a  criminal  case 
to  determine  whether  there  was  a  right  to 
come  directly  to  this  court  from  a  circuit 
court  of  the  United  States  in  virtue  of  theao 
provisions  of  the  5th  section  of  the  act  of* 
1891,  the  court,  speaking  through  Mr.  Chief 
Justice  Fuller,  said: 

"Tbe  jurisdiction  of  this  court  must  be 
maintained,  then,  if  at  all,  on  the  ground 
that  this  is  a  case  'that  involves  the  con- 
struction or  application  of  the  Constitution 
of  the  United  States,'  or  'in  which  the  con- 
stitutionality of  any  law  of  the  United 
States  is  drawn  in  question.'  But  we  can- 
not find  that  any  constitutional  question 
was  raised  at  the  trial.  Motions  to  quash, 
to  instruct  the  jury  to  find  for  the  defend- 
ant, for  new  trial,  and  in  arrest  of  judg- 
ment, were  made,  but  in  neither  of  them»  so 
far  as  appears,  nor  by  any  exception  to  rul- 
ings on  the  admission  or  exclusion  of  evi- 
dence, nor  to  instructions  given,  or  the  re- 
fusal of  instructions  asked,  was  any  sugges- 
tion made  that  defendant  was  being  denied 
any  constitutional  rights  or  that  the  law 
under  which  he  was  indicted  was  unconsti- 
tutional. The  first  time  that  anything  ap- 
pears upon  that  subject  is  in  the  assign- 
ment of  errors,  filed  February  13,  1895. 

''A  case  may  be  said  to  involve  the  con- 
struction or  application  of  the  Constitution 
of  the  United  States  when  a  title,  right, 
privilege,  or  immunity  is  claimed  under 
that  instrument,  but  a  definite  issue  in  re- 
spect of  the  possession  of  the  right  must  be 
distinctly  deducible  from  the  record  before 
the  judgment  of  the  court  below  can  be  re- 
vised, on  the  ground  of  error  in  the  disposal 
of  such  a  claim  by  its  decision.  ...  An 
assignment  of  errors  cannot  be  availed  of  to 
import  questions  into  a  cause  which  the  rec- 
ord does  not  show  were  raised  in  the  court 
below,  and  rulings  asked  thereon,  so  as  to 
give  jurisdiction  to  this  court  under  the 
5th  section  of  the  act  of  March  3,  1891  [26 
Stat  at  L.  827,  chap.  517,  U.  S.  Comp.  Stat 
1901,  p.  540]." 

And  the  doctrine  thus  announced  has  been 
followed  and  applied  in  many  cases.     Cor^ 
nell  V.  Green,  163  U.  S.  75,  79,  80,  41  L. 
ed.  76-78,  16  Sup.  Ct.  Rep.  969;  Muse  v.,* 
Arlington  Hotel  Co.  168  U.  S.  430,  435,  42 1 
L.  ed.  531,  532,  18  Sup.  Ct  Rep.  109;*Cin-» 
cinnati,  H.  &  D.  R.  Co.  v.  Thiebaud,  177  U. 
S.  615,  619,  44  L.  ed.  Oil,  912,  20  Sup.  Ct 
Rep.  822 ;  Paraiso  v.  United  States,  207  U. 
S.  368,  52  L.  ed.  249,  28  Sup.  Ct  Rep.  127. 

The  assignments  of  error  relate  to  tht 
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■ubjects:  1.  Error  asserted  to  have  been 
eomxnitted  by  the  court  in  refusing  to  allow 
a  continuance  pending  the  arrival  of  certain 
witnesses,  thereby,  it  is  asserted,  "denying 
the  defendant  the  right  to  have  their  counsel 
make  an  opening  statement  to  the  jury.'' 
2.  Error  committed  by  the  court  in  permit- 
ting the  jury,  with  the  consent  of  the  ac- 
eused,  to  separate  after  they  were  selected 
and  impaneled  and  sworn.  3.  Error  by  the 
court  in  refusing  to  discharge  the  jury  be- 
cause of  an  alleged  publication  made  in  a 
local  newspaper  during  the  trial,  although 
the  refusal  of  the  court  was  based  upon  its 
opinion,  formed  after  a  statement  by  the 
jurors,  that  they  had  not  seen  the  publica- 
tion referred  to.  4.  Error  committed  by  the 
court  in  admitting  in  evidence  against 
Fushimi  a  statement  made  by  him  concern- 
ing the  crime. 

But  in  the  light  of  the  settled  rule  which 
we  have  stated  it  is  apparent  on  the  face  of 
the  record  that  the  assignments  are  wholly 
inadequate  to  give  us  the  power  to  directly 
review,  since  there  is  nothing  whatever  di- 
rectly or  indirectly  even  intimating  that  the 
reliance  on  the  Constitution  was  stated  at 
the  trial  below  in  any  form. 

It  may  be  fairly  presumed  under  these 
circumstances  that  the  direct  writ  of  error 
from  this  court  was  sued  out  overlooking 
the  fact  that,  by  operation  of  the  Judicial 
Code,  the  general  right  to  direct  review  in 
capital  cases  was  taken  away,  or  that  the 
writ  was  prosecuted  upon  the  assumption 
that  the  right  to  a  direct  review  existed  in 
any  case  where  it  was  possible  in  this  court 
to  argue  as  to  the  existence  of  a  constitu- 
tional right,  wholly  irrespective. of  whether 
the  constitutional  question  relied  upon  was 
raised  and  considered  in  the  lower  court. 
9  But  the  latter  conception  overlooks  the  con- 
S§  elusively  settled  rule  to  which  we  have  re- 
*  lerred  that  the  power  to  directly  review^be- 
cause  of  a  constitutional  question  obtains 
only  where  such  question  was  involved  in 
the  trial  court;  that  is,  was  there  actually 
raised.     The  destructive  effect  on  the  dis- 
tribution of  judicial  power  made  by  the  act 
of  1891  which  would  result  from  holding 
that    jurisdiction    to    directly    review    ob« 
tained  in  any  case  because  of  a  constitu- 
tional   question,   irrespective   of  the  mak- 
ing  of   such   question    in   the  trial   courts 
merely  because    of    the    possibility,   after 
completion  of  the  trial  below,  of  suggest- 
ing for  the  first  time  such  question  as  the 
foundation  for  resorting  to  direct  review, 
is    apparent    and    finds    apt    illustration 
in  this  case.     Thus,  although  the  accused 
made  no  objection,  constitutional  or  other- 
wise, to  the  permission  given  by  the  court 
to   the  jury  to   separate,   and   indeed   ex- 
pressly assented  to  such  separation,  yet,  aa 


one  of  the  grounds  for  direct  review  by  this 
court  it  is  insisted  that,  as  the  Constitu- 
tion guaranteed  a  jury  trial  according  to 
the  course  of  the  common  law,  and  permis- 
sion to  separate  could  not  be  granted  under 
that  law,  therefore  the  accused  was  de- 
prived of  a  constitutional  right. 

It  is  to  be  observed  that  confining  the 
right  to  direct  review  because  of  a  constitu- 
tional question  to  cases  where  such  ques* 
tion  was  raised  In  the  trial  court,  that  is, 
was  there  involved,  does  not  deprive  thia 
court  of  the  ultimate  power  to  pass  upon 
constitutional  questions  where  it  ia  necet* 
sary  to  do  so,  since  if  such  a  question,  not 
raised  in  the  trial  court,  germinates  or 
emerges  in  a  circuit  court  of  appeals,  the 
right  of  that  court  to  certify  affords  an 
opportunity  of  obtaining  a  review  of  the 
question  by  this  court>  and,  in  the  absence 
of  a  certification  of  the  question,  the  an* 
thority  of  thia  court  to  grant  a  writ  of 
certiorari  would  enable  the  same  result  to 
be  accomplished  if,  in  the  judgment  of  this 
court,  the  constitutional  question  was  of 
sufficient  importance  to  justify  the  calling 
into  play  of  that  power. 

Dismissed  for  want  of  jurisdiction. 


(233  U.  S.  6M) 

CORNELL  STEAMBOAT  COMPANY,  Plff. 

in  Err, 
▼. 

PHCENIX    CONSTRUCTION    COMPANY. 

(No.  933.) 


CORNELL  STEAMBOAT  COMPANY,  P1& 

in  ErTi, 

PHCENIX    CONSTRUCmON    COMPANY* 

(No.  934.) 


CORNELL  STEAMBOAT  COMPANY,  Vltt. 

in  Err, 

V. 

PH(ENIX    CONSTRUCTION    COMPANY* 

(No.  935.) 

Courts  (J  394*)— Ebbor  to  State  Coubt— 
Fbdbbal  Question— Decision  on  Non- 
federal Gbound. 

1.  A  judgment  of  a  state  court  that  a 
steamboat  company  must  answer  for  the 
damage  to  certain  boring  plants  in  the  Hud- 
son  river,  the  result  of  collisions  with  its 
boats,  which  is  based  upon  two  grounds, 
vie.,  that  there  was  sufficient  Federal  au- 
thority for  the  erection  and  maintenance  of 
such  boring  plants,  and  that,  even  if  such 
plants  were  unlawful  obstructions,  the  col- 
lisions were  caused  by  the  exclusive  negli- 
gence of  the  steamboat  company,  is  not  ex- 
cluded from  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  on  the  theory 
that  such  judgment  rests  upon  a  non-Fed- 
eral ground  adequate  to  sustain  it,  since 
the  determination  of  the  issue  of  negligeoeo 


*For  other  cases  bm  same  topic  ft  §  kxtmbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Ind«zw 
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■eceaaarilT  inTolved  »  eonsideration  of  the 
n&ture  ox  the  obstructions,  and  the  Mcer- 
tainment  whether,  in  and  of  themselYea, 
they  80  interfered  with  or  impeded  the  ri|^ht 
to  carry  on  Interstate  commerce  by  iisiiu|  j 
the  river  as  to  make  the  mere  presence  <n 
the  obstructions  the  efficient  and  proximate 
cause  of  the  collisions. 

[Ed.  Note.>-For  other  cases,  see  Courts,  Cent. 
Dig.  8§  1049-1077 ;    Dec.  Dig.  8  S94.*] 

Courts  (8  400*)— Error  to  State  Cgubt— 

Affirmance  on  Motion. 

2.  The  judgment  of  a  state  court  will  be 
affirmed  on  motion  by  the  Federal  Supreme 
Court  where  the  proposition  upon  which 
the  contention  as  to  jurisdiction  to  review 
such  judgment  must  rest  is  entirely  with- 
out foundation. 

iK6.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  88  1091, 1093 ;   Dec.  Dig.  8  400.*] 

^HIPPING  (J  81*)— Collision  with  Un- 
lawful Obstruction— Neolioence. 
S.  The  lack  of  sufficient  Federal  authority 
for  the  erection  of  certain  boring  plants  in 
the  Hudson  river  does  not  exempt  a  steam- 
boat company  from  liability  for  the  dam- 
ages  inflicted  upon  such  structures  in 
•ollisions  with  the  boats  of  the  steamboat 
eompany,  caused  solely  by  that  company's 
Diligence,  and  not  contributed  to  In  any 
way  by  the  owner  of  the  boring  plants. 

[Bd.  Note.— For  other  cases,  tee  Shlppiag. 
Cent.  Dig.  88  841,  844.  846,  847;.  Dec  Dig.  8  81.*] 

[Nos.  933,  934,  and  935.] 

Submitted  AprU  27,  1914.    Decided  May  11, 

1914. 


THREE  WRITS  OF  ERROR  to  the  Su- 
preme Court  of  the  State  of  >Kew  York 
in  and  for  the  County  of  New  York  to  re- 
view judgments  entered  pursuant  to  the 
mandate  of  the  Court  of  Appeals,  which 
affirmed  judgments  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  First  Depart- 
ment, which  had  in  turn  affirmed  judgments 
of  the  Supreme  Court  in  favor  of  plaintiff 
in  an  action  to  recover  damages  arising  out 
of  a  collision.    Affirmed  on  motion. 

See  same  case  below,  in  court  of  appeals, 
£10  N.  Y.  113,  103  N.  E.  891 ;  in  appellate 
division,  146  App.  Div.  961,  131  N.  Y.  Supp. 
1138. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Parker  Kirlin  for  plaintiff  in 
error. 

Mr.  E.   Crosby   Klndleberger  for  de- 
^fendant  in  error. 
S 

•  *  Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  cases  are  before  us  on  a  motion  to 
dismiss  or  affirm,  and  the  facte  essential  to 
its  consideration  are  these: 

The  Phcenix  Construction  Company,  de- 
fendant in  error,  brought  three  actions  to 
recover  damages  alleged  to  have  resulted 


from  the  negligence  of  the  Cornell  Steam- 
boat Company,  plaintiff  in  error,  in  permit- 
ting its  tugs  and  canal  boats  on  three  sepa- 
rate occasions  in  the  year  1908  to  collide 
with  certain  scows  and  other  property  of 
the  Construction  Company  on  the  Hudson 
river.  The  cases  were  tried  by  a  referee,  re-  o 
suiting  in  judgments  against  the*6teamboat» 
Company,  which  were  affirmed  by  the  appel- 
late division  of  the  supreme  court  (146 
App.  Div.  951,  181  K.  Y.  Supp.  1138),  and 
by  the  court  of  appeals  (210  N.  Y.  113, 
108  N.  E.  891).  These  writs  of  error  were 
then  prosecuted  to  the  court  below,  to  which 
the  records  were  remitted  by  the  court  of 
appeals,  upon  the  theory  that  Federal  quea- 
tions  were  involved  and  wrongly  decided. 

The  Construction  Company  was  a  contrao* 
tor  for  the  Board  of  Water  Supply  of  the 
City  of  New  York,  and  in  the  year  1908  was 
engaged  in  making  test  borings  in  the  bed 
of  the  Hudson  river  for  the  purpose  of  de- 
termining where  it  was  best  to  tunnel  under 
the  river  in  the  construction  of  the  Catskill 
aqueduct.  At  the  times  of  the  collisions 
complained  of  boring  operations  were 
carried  on  simultaneously  at  four  points  on 
a  line  across  the  river  near  Storm  Kin^ 
mountain,  and  it  was  with  plants  estab- 
lished at  certain  of  these  borings,  consisting 
of  pipes,  drills,  platforms,  scows,  and  other 
property,  that  canal  boats  in  tow  of  ths 
Steamboat  Company  collided.  The  referee 
foiind  in  each  ease  that  the  location  of  the 
borings  was  known  to  the  masters  of  the 
tugs,  wh6  had  many  tioie  passed  between 
them  with  tows;  that  upon  the  nights  of 
the  accidents^  lights  which  oould  be  seen  for 
more  than  a  mile  were  displayed  on  the  bor- 
ings; that  the  collisions  were  the  direct  re- 
sult of  the  negligence  of  the  servants  of  the 
Steamboat  Company  in  charge  of  its  tugs, 
and  that  the  Construction  Company  was  in 
nowise  negligent.  In  addition,  considering 
the  defense  made  by  the  Steamboat  Com- 
pany that  it  was  not  liable  because  the 
structures  of  the  Construction  Company 
were  unlawful  obstructions  in  the  channel, 
erected  and  maintained  without  a  lawful 
permit  from  the  Secretary  of  War,  and 
without  authority  of  Congress,  as  required 
by  §§  9  and  10  of  the  act  of  March  3, 
1899  (chap.  425,  30  Stat,  at  L.  1151;  U.  S. 
Comp.  Stat.  1901,  pp.  3540,  3541),  the  find- 
ings of  the  referee  were  in  substance  these  :£ 
In  1906,  upon  the  application  of  the^Board* 
of  Water  Supply  of  New  York  City,  a  per- 
mit was  issued  by  the  Secretary  of  War, 
authorizing  borings  to  be  made  in  the  bed  of 
the  Hudson  river  at  certain  points  near  New 
Hamburg,  and  that  subsequently  such 
permit  was  modified  by  communications 
signed  by  members  of  the  corps  of  engineers 
of  the  United  States  Army  located  in  New 


•For  other  cashes  see  same  topic  ft  {  NTHbreEB  !n  Dec.  ft  Am.  Dip*.  1907  to  date.  &  Ren'r  Tn'1«»'»#»«i 
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Tork  city,  and  having  charge  of  the  district 
in  which  the  work  was  being  executed,  so  as 
to  permit  the  borings  to  be  carried  on  at 
points  near  Storm  King.  Under  these  facts 
the  referee  stated  that,  in  his  opinion,  it 
was  extremely  doubtful  whether  the  Con- 
struction Company  was  lawfully  authorized 
to  establish  its  boring  plants  in  the  river, 
but  held  that  even  although  the  permits  did 
not  constitute  lawful  authority  and  the  bor- 
ing plants  were  unlawful  obstructions  in 
the  river,  the  Steamboat  Company  was  not, 
because  of  that  circumstance^  relieved  of  its 
duty  to  exercise  ordinary  care,  and  his  de- 
cision in  each  case  was  based  solely  upon 
the  fact  that  the  collisions  were  caused  by 
the  exclusive  negligence  of  the  steamboat 
Company.  In  affirming  the  judgments  the 
appellate  division  filed  no  opinion,  although 
it  appears  that  two  of  the  justices  concurred 
''solely  on  the  ground  that  authority  was 
given  by  the  Secretary  of  War  to  make  the 
borings  and  anchor  the  barges  in  the  river,'' 
from  which  it  is  to  be  inferred  that  a  major- 
ity of  the  court  were  of  opinion  that  the 
Judgments  were  amply  sustained  by  the  rea- 
soning of  the  referee.  The  court  of  appeals, 
however,  while  stating  that,  as  the  actions 
were  for  common-law  negligence,  the  ground 
of  negligence  stated  by  the  referee  was 
adequate  to  sustain  the  judgments,  also 
considered  the  contentiott  based  upon  the 
statute,  and  additionally  placed  the  affirm- 
ance upon  the  conclusion  that  the  facts 
found  by  the  referee,  which  were  concluded 
by  the  unanimous  affirmance  by  the  appel- 
late division,  were  sufficient  to  establish 
authority  given  by  the  Secretary  of  War 
A  for  the  operations  carried  on  by  the  Con- 
•  struction  Company,  and  that  the*  conten- 
tion of  the  Steamboat  Company  that  action 
by  Congress  was  essential  to  authorise  the 
^Construction  Company  to  do  the  work  was 
without  foundation. 

.  The  assignments  of  error  here  insisted 
upon  as  involving  a  Federal  question  are 
directed  to  the  conclusions  of  the  court  of 
appeals  last  stated. 

Clearly,  the  judgment  of  the  court  of  ap- 
peals which  is  imder  review  rests  upon  two 
propositions:  (1)  The  sufficiency  of  the  au- 
thority from  a  Federal  point  of  view  under 
which  the  Phoenix  Construction  Company 
was  carrying  on  its  work  in  the  bed  of  the 
river,  and  in  the  execution  of  which  work 
it  had  anchored  in  the  river  its  barges  and 
other  appliances  incidental  to  the  boring 
operations  in  which  it  was  engaged.  (2) 
The  absence  of  all  negligence  on  the  part 
of  the  Construction  Company,  resulting 
from  the  place  where  its  appliances  were 
anchored  in  the  stream,  or  from  any  other 
cause,  and  the  happening  of  the  accident 
■olelj  beeauaa  of  n^ligence  on  the  part  of 


the  Steamboat  Company.  It  is  elementary 
that  where  the  judgment  of  a  state  court 
whieh  is  under  review  by  this  court  resta 
upon  two  or  more  grounds,  one  or  more  of 
which  are  Federal  and  others  of  which  are 
not  Federal,  because  resting  solely  upon 
state  grounds  independent  of  Federal  rights, 
and  which  state  grounds  are  therefore  com- 
pletely adequate  to  sustain  the  judgment 
under  consideration,  no  jurisdiction  obtains 
to  review.  This  doctrine,  it  is  insisted,  is 
here  applicable  for  the  following  reason: 
Because,  conceding  that  the  first  proposi- 
tion, that  is,  the  rightfulness  of  the  acts 
of  the  company  in  placing  its  appliances  in 
the  stream,  involves  Federal  questions  which 
are  reviewable,  the  second  proposition  upon 
which  the  court  based  its  decision,  that  is, 
the  happening  of  the  accident  solely  as  the 
result  of  the  negligent  conduct  of  the  Steam- 
boat Company,  is  an  independent  stat« 
ground,  broad  enough  to  sustain  the  judg- 
ment without  the  necessity  of  considering 
the  Federal  question  involved  in  the  first 
proposition. 
*  But  the  mistake  lies  in  the  contention  * 
that  the  finding  that  there  was  no  negligence 
on  the  part  of  the  Construction  Company 
and  that  the  negligence  of  the  Steamboat 
Company  was  the  sole  cause  of  the  damage 
suffered  involved  purely  questions  of  state 
cognizance,  involving  no  Federal  considera* 
tiona  whatever.  We  say  thia  is  the  error 
because  the  determination  of  the  issue  of 
negligence  upon  the  hypothesis  that  there 
was  no  Federal  authority  given  to  place  the 
obstructions  in  the  river  necessarily  involves 
a  consideration  of  the  nature  of  the  ob- 
structions and  the  ascertainment  of  whether, 
in  and  of  themselves,  they  so  interfered  witli 
or  impeded  the  right  to  navigate  the  river, 
that  is,  to  carry  on  interstate  commeroe  by 
using  the  river,  as  to  cause  the  mere  pres- 
ence of  the  obstructions  to  constitute  negli- 
gence per  Me;  that  is,  to  render  the  conclu- 
sion necessary  that  their  mere  presence  was 
the  efficient  and  proximate  cause  of  the  acci- 
dent oomplained  of.  Because  the  elements 
involved  in  the  decision  of  this  Federal  ques- 
tion are  intermingled  with  the  elements 
necessary  to  be  considered  to  determine 
whether  there  was  negligence  irrespective 
of  the  Federal  right  affords  no  reason  for 
not  considering  and  disposing  of  the  issue 
which  the  case  presents  from  the  Federal 
aspect,  or  to  treat  it  as  nonexisting.  It 
is  indeed  true  that  the  fact  of  negligence, 
in  and  of  itself,  abstractly  considered,  may 
be  a  state  question,  concerning  which  we 
would  accept,  and,  indeed,  it  may  be  con- 
ceded, would  be  bound  by,  the  conclusion  of 
the  state  court.  But  when  negligence  in- 
volves and  ooneems  a  subject  of  Federal 
Jnrisdietion  whieh  it  is  our  duty  to  daddi^ 
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to  the  extent  necessary  to  enable  ns  to  dis- 
charge that  duty,  we  must  consider  and  re- 
view the  subject  independent  of  the  action 
of  the  state  court.  Southern  P.  Co.  v. 
Schuyler,  227  U.  S.  601,  612,  57  L.  ed.  662, 
669,  40  UR.A.(NJS.)  901,  33  Sup.  Ct  Rep. 
277. 

The  motion  to  dismiss  being  thus  adverse- 
ly disposed  of,  it  remains  to  conaider  the 
^  motion  to  affirm,  which  we  think  should  be 
o  granted  because  of  the  entire  want  of 
•  foundation,  that  is,  in  substance,  the  friv- 
olousness,  of  the  proposition  upon  which  the 
contention  as  to  jurisdiction  to  review  must 
rest,  and  we  have  reached  this  conclusion 
for  the  following  reasons:  (a)  because,  un- 
der the  circumstances  disclosed  by  the  rec- 
ord, we  are  of  the  opinion  that  it  is  mani- 
fest that  whether  the  ingredients  of  negli- 
gence be  considered  from  the  Federal  point 
of  view  or  from  the  point  of  view  of  the 
general  law,  it  clearly  results  that  the  in- 
jury which  the  Construction  Company  suf- 
fered was  purely  and  exclusively,  as  held  by 
all  the  courts  below,  the  result  of  the  negli- 
gence of  the  Steamboat  Company,  unaffected 
in  a  legal  sense  by  the  act  of  the  Construc- 
tion Company  in  placing  its  works  in  the 
stream  at  the  places  and  under  the  circum- 
stances shown,  (b)  Because,  reaching  this 
conclusion,  we  are  of  the  opinion  that  the 
question  of  the  sufficiency  or  insufficiency  of 
the  Federal  authority  by  which  the  appli- 
ances of  the  Construction  Company  were 
placed  in  the  river  becomes  wholly  negli- 
gible and  need  not  be  considered,  because, 
even  assuming  the  want  of  authority,  such 
absence  of  authority  conferred  upon  the 
Steamboat  Company  no  right  to  negligently 
Injure  the  property  of  the  Construction 
Company.  In  other  words,  we  are  of  the 
opinion  that,  conceding  that  the  appliances 
and  boats  of  the  Construction  Company 
were  in  the  river  at  the  points  stated  with- 
out authority,  that  fact  did  not  endow  the 
Steamboat  Company  with  a  license  to  be- 
come a  wrongdoer  free  from  responsibility, 
and  did  not  exempt  it,  therefore,  from  liabil- 
ity for  the  consequences  of  a  wrong  inflicted 
solely  by  its  own  negligence,  not  contributed 
to  in  any  way  by  the  Construction  Company. 
Affirmed. 


(28S  U.  8.  687) 

AMBKOSIO  APAPAS,  Comelto  Lubo,  Fran- 
cisco Luboy  et  al.,  Plffs.  in  Err., 

V. 

UNITED  STATES. 
CouBTS     (5    385*)  — Ebrob    to    District 

COUBT— JUBI8DICTI0N      BkLOW— CeBTIFI- 
CATE. 

1.  A  question  of  the  jurisdiction  bolow  is 
inadequate  to  sustain  a  direct  writ  of  eiror, 
from  the  Federal  Supreme  Court  to  a  dis- 


trict court,  where  such  writ  of  error  brings 

up  the  whole  case,  and  not  the  question  of 

jurisdiction,   as   provided    in   the   Judicial 

Code,  I  23S,t  governing  such  review,  and 

there  is  no  certificate  as  to  the  jurisdiction, 

as  required  by  that  section. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  1Q2S-1025.  1031;   Dec.  Dig.  |  88S.*] 

Ooubts  (I  385*)  — Ebrob  to  Distbict 
C  o  u  B  T  —  Fbivolousness  of  Fedebal 
Question. 

2.  The  contention  that  the  ancestors  of 
certain  Indians,  charged  with  a  murder 
committed  on  an  Indian  reservation  within 
a  state,  became,  by  virtue  of  the  treaty  of 
Guadalupe  Hidalgo  with  Mexico  of  Feb- 
ruary 2,  1848  (9  Stat,  at  L.  022),  citizens 
of  the  United  States  and  of  the  state,  and 
were  therefore  not  amenable  to  prosecu- 
tion for  such  murder  in  the  Federal  courts, 
is  so  absolutely  lacking  in  merit  as  in  no 
real  sense  to  involve  the  construction  of 
the  treaty  within  the  meaning  of  the  Judi- 
cial Code^  §  238,  governing  writs  of  error 
from  the  Federal  Supreme  Court  to  the  dis- 
trict courts. 

{'Bd.  Note. — ^For  other  cases,  see  Courts,  Cent, 
g.  SI  1022-1025.  1031:    Dec.  Dig.  S  385.*] 

Indians  (J  38*)— Fedebal  Coxjbt8— Jtjbis- 
diction~-€biub  on  Indian  Resbbvation 
— "CBiiffE  Against  Authobitt  of  Unit- 
ed States." 

3.  Murder  committed  by  Indians  on  a 
United  States  Indian  reservation  within  a 
state  is  a  crime  against  the  authority  of 
the  United  States,  expressly  punishable  by 
the  Penal  Code,  §  328  (35  Stot.  at  L.  1161, 
chap.  321,  U.  8.  Comp.  Stat  Supp.  1911, 
p.  1685),  and  within  tne  cognizance  of  the 
Federal  courts,  without  reference  to  the 
citizenship  of  the  accused. 

[Ed.  Note.— For  other  cases,  see  IndiaDS.  Cent. 
Dig.  IS  22.  64.  66 ;    Dee.  Dig.  |  38.*] 

CouBTs  (§  385*)  —  Ebbob  to  Distbict 
Coubt  —  PftoEBAL  Question  -*  Raising 
Below. 

4.  Hie  admission  over  objection  of  testi- 
mony as  to  a  statement  or  admission  of  the 
acctised  does  not  involve  a  question  as  to 
his  constitutional  right  to  protection  against 
compulsory  self-crimination  which,  under 
the  Judicial  Code,  §  238,  will  sustain  a  writ 
of  error  from  the  Federal  Supreme  Court  to 
a  district  court  to  review  the  conviction, 
where  no  reference  was  made  to  tiie  Fed- 
eral Constitution  at  the  time  the  objection 
was  taken,  and  there  is  nothing  to  indicate 
that  the  attention  of  the  court  was  directed 
to  the  fact  that  there  was  any  controversy 
or  dispute  involving  such  Constitution. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  19  1022-1025,  1031;    Dec.  Dig.  S  385.*] 

[No.  746.] 

Argued  April  8,   1914.     Decided  May   11, 

1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  California  to  review  a  conviction  of  mur- 
der committed  by  Indians  on  a  United 
States  Indian  Reservation.  Dismissed  for 
want  of  jurisdiction. 
1'he  facts  are  stated  in  the  opinion. 


•For  other  cases  see  same  topic  &  §  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  Act  March  3.  1911,  c.  231,  36  SUt  1157  (U.  S.  Comp.  St.  Supp.  1911«  p.  228). 
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Messrs.  Hlgiiel  Estudlllo  and  Theodore 
Martin  for  plaintiffs  in  error. 

Assistant  Attorney  General  Adklns  for 
defendant  in  error. 

CC 

•  *Mr.   Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Ten  persons  described  as  Indians  were,  in 
July,  1912,  indicted  for  the  murder  of  Wil- 
liam H.  Stanley,  a  white  person,  "at,  upon, 
and  within  the  limits  of  a  United  States 
Indian  Reservation  known  as  the  Cahuilla 
Indian  Reservation  in  the  county  of  River- 
side, within  the  southern  division  of  the 
southern  district  of  California,  and  with- 
in the  jurisdiction''  of  the  court  below,  in 
violation  of  §§  273,  276,  and  328  of  the 
Penal  Code  of  1909.  [36  Stat,  at  L.  1143, 
1151,  chap.  321,  U.  S.  Comp.  Stat.  Supp. 
1911,  pp.  1671,  1672,  1685.]  As  the  result 
of  a  trial,  four  of  the  accused  were  ac- 
quitted, and  the  six  ,who  are  plaintiffs  in 
error  here  were  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  ten  years' 
imprisonment  each,  and  prosecute  this 
direct  writ  of  error  to  reverse  such  con- 
viction and  sentence.  There  are  one  hun- 
dred assignments  of  error,  but  before  we 
come  to  consider  them  we  must  dispose  of 
a  motion  made  by  the  government  to  dis- 
miss on  the  ground  that  we  are  without 
jurisdiction  because  the  case  is  susceptible 
only  of  review  by  the  circuit  court  of  ap- 
peals of  the  ninth  circuit. 

Undoubtedly,  under  the  general  provi- 
sions of  §  128  of  the  Judicial  Code  [36 
Stat,  at  L.  1133,  chap.  231,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  193],  power  to  review  is 
lodged  in  the  circuit  court  of  appeals  of 
the  ninth  circuit,  and  our  authority,  if  any 
to  consider  the  case,  depends,  therefore,  up- 
on whether  it  comes  within  the  class  of  cases 
authorized  to  be  brought  directly  here  from 
a  trial  court  under  the  provisions  of  S  238. 
By  such  section,  in  addition  to  the  power 
conferred  to  bring  directly  to  this  court  a 
question  of  jurisdiction  of  a  trial  court  as 
a  Federal  court,  under  the  conditions  and 
subject  to  the  limitations  stated,  the  right 
to  directly  review  in  a  case  of  this  kind  is 
conferred  only  "in  any  case  that  involves 
the  construction  or  application  of  the  Con- 
stitution of  the  United  States;  in  any  case 
^in  which  the  constitutionality  of  any  law 
gof  the  United  States,  or  the  validity  or  con- 

•  struction  of  any  treaty  made  under  its*au- 
thority,  is  drawn  in  question;  snd  in  any 
case  in  which  the  constitution  or  law  of  a 
state  is  claimed  to  be  in  contravention  of 
the  Constitution  of  the  United  States/' 

The  settled  significance  of  these  provisions 
we  have  just  pointed  out  in  the  case  of 
Itow  V.  United  States,  just  decided  [233  U. 
S.  581.  58  L.  ed.  — ,  34  Sup.  Ct.  Rep.  699], 

34  S.  C.-45 


and  under  the  principle  there  applied  It  fol- 
lows that  we  must  determine  the  right  to  di- 
rect review  by  ascertaining  whether  any  of 
the  issues  enumerated  in  the  provimons  of  ( 
238  were  below  involved  in  the  cause.  Com- 
ing to  apply  this  test,  only  three  out  of  the 
matters  assigned  as  error  have  any  conceiv- 
able relation  to  the  conditions  defined  by 
the  statute  as  essential  to  give  the  right  to 
a  direct  review.  They  are :  ( 1 )  a  challenge 
of  the  Jurisdiction  of  the  court  below;  (2) 
a  contention  as  to  the  effect  of  the  treaty 
of  Guadalupe  Hidalgo  [9  SUt.  at  L.  922] ; 
(3)  an  assertion  that  a  constitutional  ques- 
tion was  involved  in  the  action  of  the  trial 
court  in  admitting  over  objection,  testi- 
mony as  to  a  statement  or  admission  of 
Ambrosio  Apapas,  one  of  the  accused. 

As  to  the  first,  while  it  was  raised  below, 
it  is  obviously  inadequate  to  sustain  the 
right  to  direct  review.  Since,  under  the  writ 
of  error,  the  whole  case  is  brought  here,  and 
not  the  question  of  jurisdiction  alone,  as 
provided  in  S  238,  and  because  there  is  no 
certificate  as  to  the  jurisdiction,  as  required 
by  the  section.  Maynard  v.  Hecht,  161  U. 
S.  324»  38  L.  ed.  179,  14  Sup.  Ct.  Rep.  363; 
Chappell  v.  United  States,  160  U.  S.  499« 
607,  40  L.  ed.  610,  612,  16  Sup.  Ot  Rep. 
397;  Courtney  t.  Pradt,  196  U.  S.  89,  91. 
92,  49  L.  ed.  398,  399,  25  Sup.  Ct.  Rep.  208. 

While  the  second  contention  based  upon 
the  treaty  of  Guadalupe  Hidalgo  was  raised 
in  the  lower  court,  it  in  no  sense  involved 
the  validity  or  construction  of  the  treaty, 
and  therefore  affords  no  support  for  the 
right  to  directly  review.  In  substance  the 
proposition  concerning  the  treaty  is  this: 
that  as  the  ancestors  of  the  accused  prior 
to  the  termination  of  the  war  with  Mexico 
were  citizens  of  Mexico,  and  became  by  the 
treaty  citizens  of  the  United  States  and  of 
the  state  of  California,  they  were  thereforeo 
*not  amenable  to  prosecution  in  the  courts* 
of  the  United  States  for  the  crime  of  mur- 
der committed  within  the  state  of  Cali- 
fornia, however  much  they  may  have  been 
susceptible  of  being  prosecuted  for  such 
crime  in  an  appropriate  state  court.  But 
assuming,  for  argument's  sake,  the  premise 
based  on  the  treaty  to  be  sound,  and  disre- 
garding, for  brevity's  sake,  the  fact  that  the 
accused  were  tribal  Indians,  leading  a  tribal 
life,  and  living  on  a  tribal  reservation  under 
the  control  of  the  United  States,  the  de- 
duction based  on  the  premise  is  so  absolute- 
ly devoid  of  merit  as  not  in  any  real  sense 
to  involve  the  construction  of  the  treaty. 
We  Bo  say  because  the  prosecution  was  for 
murder  committed  by  Indians  on  a  United 
States  Indian  reservation,  and  therefore 
was  for  a  crime  against  the  authority  of 
the  United  States,  expressly  punishable  by 
rtatate   (§  328,  Penal  Code),  and  withia 
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the  cognizance  of  the  courts  of  the  United 
States,  without  reference  to  the  citizenship 
of  the  accused,  as  settled  by  a  long  line  of 
authority.  United  States  v.  Kagama,  118 
U.  S.  375,  30  L.  ed.  228,  6  Sup.  Ct.  Rep. 
IIOS!;  United  States  t.  Celestine,  216  U.  S. 
278,  54  L.  ed.  195,  30  Sup.  Ct.  Rep.  93; 
Donnelly  v.  United  States,  228  U.  S.  270, 
57  L.  ed.  831,  33  Sup.  Ct.  Rep.  449,  Ann. 
Cas.  1913E,  710;  United  States  v.  Sandoval, 
231  U.  S.  39,  58  L.  ed.  — ,  84  Sup.  Ct  Rep. 
1.  Indeed,  in  answering  the  argument  of  the 
government  on  the  motion  to  dismiss,  if  not 
in  express  terms,  at  least  virtually,  it  is 
conceded  that  the  two  propositions  we  have 
disposed  of  thus  are  inadequate  to  sustain 
the  resort  to  a  direct  writ  of  error.  But 
it  is  urged  that  the  third  contention  plain- 
ly is  sufficient  for  that  purpose,  that  con- 
tention, as  we  have  said,  being  based  upon 
fm  exception  taken  to  the  action  of  the 
trial  court  in  receiving  testimony  concern- 
ing an  alleged  statement  or  admission  made 
by  one  of  the  accused,  Apapas.  But  we 
search  the  record  in  vain  to  find  the  slight- 
est reference  made  to  the  Constitution  of 
the  United  States  at  the  time  the  objection 
referred  to  was  taken,  or  anything  what- 
^ever  to  indicate  in  any  manner  that  the  at- 
Stention  of  the  court  below  was  directed  to 
*  the  fact  that  there'was  any  controversy  or 
dispute  Involving  the  Constitution  of  the 
United  States. 

Under  this  condition,  as  pointed  out  in 
the  case  of  I  tow  v.  United  States,  supra, 
there  is  no  ground  whatever  for  saying  that 
a  constitutional  right  was  involved  within 
the  exceptions  created  by  §  238  so  as  to 
justify  disregarding  the  regular  course  of 
judicial  procedure  by  coming  directly  to 
this  court.  The  theory  upon  which  it  is 
insisted  in  argument  that  the  right  to  direct 
review  results  because  of  the  action  of  the 
.  trial  court  as  to  the  admission  of  the  state- 
ment is  based  upon  the  premise  that  because 
the  Constitution  guaranteed  against  com- 
pulsory self-incrimination,  therefore  any  ob- 
jection made  to  the  admission  of  the  state- 
ment or  confession  by  the  accused  necessa- 
rily and  inherently  involved  a  constitutional 
right,  and  amounted  to  a  statement  of  the 
same,  although  no  express  mention  was 
made  of  the  Constitution,  and  nothing  ap- 
pears to  indicate  that  any  contention  what- 
ever existed  as  to  the  significance  and  opera- 
tion of  the  Constitution.  But  this  propo- 
sition, if  carried  to  its  legitimate  conclu- 
sion, would  embrace  every  conceivable  con- 
troversy as  to  every  possible  right,  since, 
under  a  constitutional  system  of  govern- 
ment, all  rights,  in  their  last  analysis,  are 
referable  to  the  safeguards  of  the  Constitu- 
tion. But  we  need  not  further  demonstrate 
Ike  unsoondneM  of  the  contention,  tinoe  it 


is  directly  in  conflict  with  the  settled  rule 
which  we  have  just  re-stated  in  the  Itow 
Case.  And  although  to  go  further  is  super- 
fluous, to  prevent  misconception  or  unfound- 
ed inferences  as  to  what  we  decide,  we  say 
that  I^ust  not  be  understood  as  holding 
that,  even  althoiigh  it  be  assumed,  for  the 
sake  of  argument,  that  the  constitutional 
guaranty  against  compulsory  self-incrimina- 
tion would  apply  to  an  objection  made  to 
the  offer  in  evidence  of  an  admission  by  an 
accused  person,  it  would  follow  that  such 
guaranty  would  be  involved  in  an  objection^ 
to  the  admission  in  evidence  of  a  confessiong 
in^the  sense  of  §  238,  even  if,  in  making* 
the  objection,  the  guaranty  of  the  Consti- 
tution was  expressly  referred  to,  unless  there 
was  some  real  controversy  concerning  the 
meaning  of  the  constitutional  guaranty. 
We  make  this  reservation  because  it  is 
quite  apparent  that  such  an  objection,  in 
the  absence  of  some  difference  as  to  the 
significance  of  the  Constitution,  might  well 
involve  but  the  exercise  of  discretion  as  to 
the  order  or  method  of  proof,  and  the  call- 
ing into  pUy  of  judgment  to  determine 
whether  or  not  the  proof  as  offered  brought 
the  question  which  was  to  be  decided  within 
the  undisputed  scope  of  the  constitutional 
safeguard.  In  other  words,  we  do  not  hold 
that  any  and  every  objection  to  the  admis- 
sion of  a  statement  or  confession  of  an  ac- 
cused can  be  made  to  involve  the  construc- 
tion of  the  Constitution  merely  by  referring 
to  that  instrument  when  in  substance  and 
effect  there  is  no  controversy  concerning  the 
Constitution,  but  only  a  contention  as  to 
the  methods  of  procedure.  Conceptions 
which  are  well  illustrated  by  the  record  be- 
fore us,  where  the  entire  argument  concern- 
ing the  Constitution  is  based  on  the  follow- 
ing objection  taken  to  the  admi»)ion  of  the 
statement  of  the  accused:  Counsel  for  ac- 
cused, *'0ne  minute.  We  object  that  there 
is  no  proper  foundation  laid  for  a  confes- 
sion, as  there  is  no  evidence  to  show  thai 
there  was  any  (no)  inducement  or  immu* 
nity  offered,  or  what  the  circumstances  were 
under  which  the  statement  was  made." 
Dismissed  for  want  of  jurisdiction. 


(233  U.  8.  668) 
P.  F.  GREEN,  Appt, 

V. 

MENOMINEE   TRIBE   OF   INDIANS   TO 
WISCONSIN  and  the  United  States. 

TTntted  States  (J  127*)— Suits  Against^ 

Claim  Against  Indians. 

1.  No  right  to  sue  the  United  States  was 
given  by  the  set  of  May  29,  1908  (35  Stat, 
at  L.  444,  chap.  216),  §  2,  conferring  juris- 
diction on  the  court  of  claims  to  hear,  de- 
termine, and  render   final   judgment,   not- 
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withstanding  lapse  of  time  or  statute  of 
limitations,  for  any  balances  found  due  up- 
<»  the  claims  of  certain  designated  Indian 
traders  against  the  Menominee  tribe  of  In- 
dians in  Wisconsin,  and  aj^ainst  certain 
members  of  said  tribe  at  t£e  Green  bay 
agency  for  supplies  furnished  certain  mem- 
bers of  the  tribe  for  the  purpose  of  carry- 
ing on  logging  operations,  but  such  statute 
created  no  new  rif^ht,  simply  affording  a 
means  of  establishing  by  a  proceeding  in 
the  court  of  claims  the  existence,  if  any, 
of  a  claim  against  the  tribe  and  its  individ- 
ual members. 

[Ed.  Note.— For  other  canes,  see  United  States, 
Cent.  Dig.  S  116 ;    Dec.  Dig.  fi  127.*] 

COUBTS     (§    448*)— COUBT    OF   CLAIMS— Ju- 
BISDICTION—CONTBACTS  WITH  INDIANS. 

2.  Claims  against  individual  Indians  as 
citizens  of  the  United  States,  resulting  from 
their  purely  individual  and  personal  con- 
tracts, not  related  to,  or  connected  with, 
tribal  membership,  or  the  dependency  re- 
sulting from  status  as  an  Indian,  as  dis- 
tinguished from  citizenship,  were  not  made 
justiciable  in  the  court  of  claims  by  the 
act  of  May  29,  1908,  §  2,  conferring  upon 
that  court  jurisdiction  to  hear,  determine, 
and  render  final  judgment,  notwithstanding 
lapse  of  time  or  statute  of  limitations,  for 
any  balances  found  due,  without  interest, 
with  the  right  of  appeal,  as  in  other  cases, 
upon  the  claims  of  certain  specified  Indian 
traders  against  the  Menominee  tribe  of  In- 
dians in  Wisconsin,  and  against  certain 
members  of  said  tribe  at  the  Green  bay 
agency  for  supplies  furnished  to  such  mem- 
bers for  the  purpose  of  carrying  on  logging 
operations,  but  such  act,  except  so  far  as 
concerned  the  statute  of  limitations,  created 
no  new  right,  simply  affording  a  means  of 
establishing  by  a  proceeding  in  the  court 
of  claims  the  existence,  if  any,  of  a  claim 
against  the  tribe,  and  the  individual  mem- 
bers of  the  tribe  as  such. 

[Ed.  Note.— For  other  coBes.  see  Courts,  Gent. 
Dig.  9  1162:    Dec.  Dig.  S  448.*] 

Indians   (§  24*)— Contbacts  With— Fob- 
HAL  Requisites. 

3.  The  contractual  agreement  of  an  In- 
dian tribe  or  its  individual  members  to 
pay  for  supplies  to  be  furnished  to  certain 
members  of  the  tribe  for  logging  operations 
out  of  the  proceeds  to  be  received  by  the 
Indian  agent  from  the  sale  of  the  logs  to 
be  cut  and  sold  is  governed  by  the  provi- 
sions of  U.  S.  Kev.  Stat.  §  2103,  making 
null  and  void  all  agreements  made  by  any 

ferson  with  any  Indian  tribe  or  individual 
ndians  for  the  payment  or  delivery  of  any 
money  or  other  thing  of  value,  in  present 
or  in  prospective,  or  for  the  granting  or 
procuring  any  privilege  to  him  or  any  other 
person  in  consideration  of  services  for  said 
Indians  relative  to  their  lands,  or  to  any 
claims  growing  out  of,  or  in  reference  to, 
annuities,  instalments,  or  other  moneys, 
claims,  demands,  or  things,  under  laws  or 
treaties  with  the  United  States,  or  ofTicial 
acts  of  any  officer  thereof,  or  in  any  way 
connected  with  or  due  from  the  United 
States,  unless  such  agreements  are  in  writ- 


ing,   and   are   formally   executed   and   ap- 
proved. 

5ld.  Note.-^For  other  cases,  se«  Indians,  Cent. 
.  I  16;    Dec.  Dig.  I  24.*] 

IrDIANB    (J    24*)— CONTBACTS    WiTH— FOB- 
MAL  ReQUISITBS. 

4.  The  requirement  of  U.  S.  Rev,  Stat. 
§  2103,  that  contracts  with  Indians  shall 
be  void  unless  in  writing  and  formally 
executed  and  approved,  is  none  the  leas  ap* 
plicable  to  an  asserted  agreement  by  a 
tribe  or  its  individual  members  to  pay  for 
supplies  to  be  furnished  such  members  for 
logging  operations  out  of  the  proceeds  to 
be  received  by  the  Indian  agent  from  the 
sale  of  the  logs  to  be  cut  and  sold  because 
the  other  contracting  party  was  a  licensed 
Indian  trader,  authorized  to  deal  with  the 
tribe  and  its  members,  or  because  such  con- 
tract was  made  in  the  presence  of,  and  with 
the  assent  of,  an  agent  of  the  Interior  D%* 

partment. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  i  16;    Dec.  Dig.  S  24.*) 

Indians  (§  24»)— Implied  Contbacts— Li- 
ability. 

6.  An  Indian  tribe  and  its  members 
should  not,  on  the  theory  of  an  implied  con- 
tract, be  held  liable  to  pay  for  supplies 
furnished  to  certain  members  of  the  tribe 
for  logging  operations  under  an  express 
agreement,  void  under  U.  S.  Kev.  Stat. 
§  2103,  because  not  in  writing,  that  the  sun- 
plies  should  be  paid  for  out  of  the  proceeds 
to  be  received  by  the  Indian  agent  from 
the  sale  of  the  logs  to  be  cut  and  sold, 
where  such  agent  failed  to  apply  the  pro- 
ceeds in  his  hands  to  the  payment  of  the 
supplies  so   furnished. 

(Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  S  16;    Dec.  Dig.  8  S4.«] 

[No.  285.1 

Argued  March  13  and  16,  1914.     Decided 

May  11,  1914. 

APPEAL  from  the  Court  of  Claims  to  re- 
view the  dismissal  of  a  petition  seeking 
to  enforce  a  claim  against  ah  Indian  tribe 
and  its  members.    Affirmed. 

See  same  case  below,  47  Ct.  CL  281. 

The  facts  are  stated  in  the  opinion. ' 

Messrs.  L.  T.  Micfaener,  P.  6.  Michener, 
and  C.  F.  Dillett  for  appellant. 

Assistant  Attorney  General  Thompson 
for  appellees.  h 

*Mr.  Chief  Justice  White  delivered  tha* 
opinion  of  the  court: 

By  this  appeal  a  review  is  sought  of  a 
judgment  of  the  court  below  holding  that  an 
amended  petition  filed  by  the  appellant 
stated  no  cause  of  action,  and  dismissing  the 
same.  47  Ct.  CI.  281.  Our  attention, 
therefore,  must  be  directed  to  the  petition; 
but  as  a  means  of  at  once  clarifying  the  is- 
sues, we  refer  to  the  act  of  Congress  author- 
izing the  suit,  and  briefly  state  the  aver- 
ments of  an  original  petition    which    was 
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likewise  disiiiisaed  becauae  atatiag  no  cause 
of  action. 

By  an  act  of  Congress  of  May  29,  1908 
(35  Stat,  at  L.  444,  chap.  216,  §  2),  juris- 
diction was   conferred  upon  the   court  of 
claims  "to  hear,  determine,  and  render  final 
judgment,  nothwithstanding  lapse  of  time  or 
statute    of    limitation,    for    anj    balances 
found  due,  without  interest,  with  the  right 
of  appeal,  as  in  other    cases,''    upon    the 
claims  of  eight  named  persons  who  were  de- 
scribed in  the  act  as  "traders,"  against  the 
"Menominee  tribe  of  Indians  in  Wisconsin, 
and  against  certain  members  of  said  tribe 
at  the  Green    Bay    Agency,    for    supplies, 
goods,  wares,  merchandise,  tools,  and  live 
stock  furnished  certain  members  of  the  said 
tribe  after  the  first  day  of  January,  in  the 
year  eighteen  hundred  and  eighty,  for  the 
purpose  of  carrying  on  logging  operations 
upon  the  Menominee  Indian  Reservation,  in 
Wisconsin."    The  statute  further  provided: 
"Said  court  shall,  in  rendering  judgment, 
ascertain  and  determine  the  amount,  if  any, 
due    upon    each  of  said  claims,  and  if  the 
court  find  that  there  is  a  liability  upon  any 
of  said  claims,  it  shall  then  determine  if 
such  liability  be  that  of  the  said  Menominee 
ee  tribe  of  Indians  as  a  tribe,  or  that  of  indi- 
S^Tidual  members  of  said  tribe,  and  it  shall 
*  render  judgment  for  the  amount,  if  any, 
found  due  from  said  tribe  to  any  of  said 
claimants,  and  it  shall  render  judgment,  for 
the  amounts,  if  any,  found  due  from  any  of 
the  individual  members  of  said  tribe  to  any 
of  said  claimants."    The  statute  then  pro- 
vided the  means  by  which  the  judgments,  if 
any   were    rendered,    whether    against   the 
tribe  or  against  individual  Indians,  should 
be  paid. 

G-reen,  the  appellant,  one  of  the  traders 
named  in  the  act,  sought  to  recover  from  the 
Menominee  tribe  and  168  named  members 
thereof  an  amount  alleged  to  be  the  price  of 
certain  equipment  and  supplies  alleged  to 
have  been  furnished  by  him.  The  liability 
of  the  individual  Indians  was  based  upon 
averments  that  they  had  received  during 
the  years  1886  to  1889  the  amount  of  the 
equipment  and  supplies  sued  for,  and  that 
they  had  contracted  to  pay  for  the  same,  the 
supplies  having  been  furnished  them  to 
enable  them  to  carry  on  logging  operations 
on  the  Menominee  Reservation  in  Wisconsin. 
The  liability  of  the  tribe  was  based  on 
averments  that  it  had  expressly  guaranteed 
that  the  individual  Indians,  members  of  the 
tribe,  would  pay  for  the  supplies  furnished 
them  for  the  purposes  and  under  the  circum- 
stances alleged.  The  defendants  jointly  de- 
murred on  two  grounds:  first,  that  the  act 
conferring  authority  to  bring  suit  was  re- 
pugnant to  the  Constitution,  and  second,  be- 
cause ihh  f<etition  stated  no  cause  of  action. 


Holding  that  Congress  had  the  undoubted 
power  to  pass  the  jurisdictional  act,  the 
court  overruled  the  first  ground.  It  also 
overruled  the  second  ground  as  to  the  indi- 
vidual members  of  the  tribe  who  were  made 
defendants,  but  it  sustained  the  exception 
of  no  cause  of  action  as  to  the  tribe,  the 
court  holding  that  "under  the  averments  of 
the  petition  the  Menominee  Tribe  of  Indians 
is  but  a  naked  guarantor  for  the  debt  of  an- 
other, and  such  promise,  not  being  in  writ- 
ing, is  void  under  the  statute  of  frauds." 
The  suit,  as  to  the  tribe,  was  therefore  dis-^ 
missed.  § 

*  By  leave,  an  amended  petition  was  filed* 
stating  a  new  cause  of  action  and  joining 
the  United  States  as  defendant.  This  peti- 
tion, after  alleging  that  the  petitioner  was 
a  citizen  of  the  United  States  and  a  resident 
of  Wisconsin,  and  after  counting  upon  the 
jurisdictional  act,  made  in  substance  the 
following  averments:  That  in  1881  the 
Menominee  Indians  on  the  reservation  were 
in  a  destitute  condition,  and,  to  save  them 
and  their  families  from  starvation,  the 
United  States  granted  them  permission  to 
cut  and  sell  the  dead  and  down  timber  on 
the  reservation,  "10  per  cent  of  the  proceeds 
to  go  to  the  benefit  of  the  said  tribe  and 
those  performing  labor  in  that  respect." 
That  when  it  developed  that  the  Indians, 
because  of  their  extreme  poverty  and  want 
of  credit,  could  not  procure  the  equipment 
and  supplies  which  were  essential  to  enable 
them  to  make  use  of  the  permission,  the 
Commissioner  of  Indian  Afi'airs  sent  a 
special  agent,  John  A.  Wright,  to  the  Reser- 
vation, to  make  some  arrangement  whereby 
such  condition  could  be  remedied.  That  a 
council  of  the  tribe  was  thereupon  held,  at- 
tended by  all  the  ehiefs  and  head  men  and 
practically  all  the  members  of  the  tribe,  and 
it  was  agreed  by  and  between  the  then 
Indian  trader,  M.  Wescott,  "as  one  party  to 
the  agreement,  and  the  Menominee  Indian 
Tribe  as  the  other  party  thereto,  that  the 
said  M.  Wescott,  the  duly  licensed  Indian 
trader,  at  Keshena,  Wisconsin,  should  fur- 
nish necessary  equipment  and  supplies  to 
those  members  of  the  tribe  who  desired  to 
engage  in  logging  operations  to  enable  them 
to  carry  on  such  work,  and  support 
their  respective  families  while  so  en- 
gaged, such  equipment  and  supplies 
not  to  exceed  the  sum  of  $2.50  for  each 
thousand  feet  of  logs  so  cut  and  sold;  that 
all  logs  cut  and  hauled  by  the  Menominee 
Tribe  in  the  logging  operations  were  to  be 
sold  through  the  Indian  agent,  to  the  high- 
est and  best  bidder;  and  that  the  prices  for 
such  supplies  as  were  to  be  furnished  by 
the  petitioner  should  be  such  prices  as  wereS 
being  paid  in  cash  for  similar  "Supplies  in? 
that  part  of  the  state,  with  transportation 
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added ;  that  said  Menominee  Trib«  promised 
and  agreed  that  such  equipment  and  sup- 
plies  so  furnished  should  he  paid  for  out 
of  the  first  proceeds  from  the  sale  of  the  logs 
so  to  be  cut  and  sold.  That  said  agreement 
was  made  with  the  consent  and  approval  of 
the  Indian  agent  residing  at  Keshena,  Wis- 
consin, and  in  charge  of  said  Menominee 
Indian  Reservation,  and  also  hj  the  said 
special  agent,  John  A.  Wright.  That  said 
agreement  had  the  unanimous  approval  of 
all  members  of  the  tribe  present  at  said 
council.  That  said  agreement  was  made 
orally  by  the  said  M.  Wescott,  personally, 
and  by  the  chiefs  and  head  men  on  behalf  of 
said  tribe.  .  .  ."  It  was  alleged  that  the 
agreement  thus  made  was  carried  out  by 
the  tribe  and  by  Wescott^  who  made  ad- 
vances for  the  purposes  of  the  operations  in 
cutting  the  dead  and  down  timber,  and  con- 
tinued to  do  so  until  the  year  1886,  when 
Wescott  ceased  to  be  the  Indian  trader  and 
was  succeeded  by  Green,  the  petitioner,  and 
one  Stacy,  whose  rights  the  petitioner  Green 
had  acquired.  The  petition  then  charged 
that,  as  the  condition  of  destitution  and 
inability  to  obtain  equipment  and  supplies 
which  had  led  to  the  making  of  the  agree- 
ment with  Wescott  yet  prevailed  after  peti- 
tioner and  Stacy  became  the  Indian  traders, 
on  the  1st  of  January,  1887,  it  was  agreed 
between  petitioner  and  Stacy  and  the  tribe 
that  the  previous  agreement  should  be  con- 
tinued in  full  force  and  effect  with  petition- 
er and  Stacy,  the  petition  expressly  averring 
that  "said  last-mentioned  agreement  was 
made  with  your  petitioner  and  W.  H.  Stacy, 
personally,  and  on  behalf  of  the  Menominee 
Tribe,  by  the  chiefs  and  head  men  thereof, 
which  said  chiefs  and  head  men  still  con- 
tinued to  have  and  were  recognized  as  hav- 
ing authority  to  make  contracts  in  behalf 
of,  and  binding  on,  said  tribe.  That  said 
last-mentioned  agreement  was  approved  by 
the  Indian  agent  at  Keshena,  Wisconsin, 
Sand  was  acquiesced  in  by  all  members  of 
•  said  tribe,  and  treated  by  all«parties  inter- 
ested as  valid  and  binding  on  the  contract^ 
ing  parties." 

It  was  averred  that  up  to  1889  supplies 
were  furnished  in  accordance  with  the  agree- 
ment with  the  approval  of  the  Indian  agent 
and  the  United  States,  and  with  a  few  ex- 
ceptions were  paid  for  by  the  methods  point- 
ed out  by  the  contract;  that  during  the  year 
1889,  however,  supplies  amounting  to  $13,- 
087.46  were  furnished  to  158  members  of  the 
tribe,  the  name  of  each  member  and  the 
amount  supplied  him  being  stated,  for  which 
payment  had  not  been  made  either  by  the 
Indians,  the  tribe,  or  the  United  States. 

It  was  further  averred  that  such  unpaid- 
for  supplies  were  furnished  "in  accordance 
with  and  relying  on  said  agreement^"  and 


that  petitioner  and  Stacy  "did  not  and 
would  not  extend  credit  to  the  individual 
members  of  said  tribe,  but  extended  rach 
credit  solely  to  the  tribe,  relying  upon  said 
agreement."  It  was  further  alleged  that  the 
proceeds  from  the  sales  of  the  dead  and 
down  timber  cut  and  hauled  by  the  Indians 
were  received  by  the  Indian  agent,  and  if  the 
amounts  which  came  into  his  hands  in  ac^ 
cordance  with  the  contract  and  which  were 
subject  by  its  terms  to  be  applied  to  the 
payment  of  the  supplies  advanced  imder  the 
terms  of  the  agreement  had  been  so  ap- 
plied, all  the  supplies  would  have  been  paid 
for;  but  that  they  remain  unpaid  for  be- 
cause "such  proceeds  were  not  so  applied." 
After  averring  that  the  logging  operations 
and  the  credits  extended  by  the  petitioner 
and  Stacy  were  for  the  benefit  of  the  tribe, 
the  petition  charged  that  "there  is  a  large 
fund  in  the  possession  of  the  United  States 
to  the  credit  and  for  the  benefit  of 
said  Menominee  Tribe  of  Indians,  de* 
rived  through  their  logging  operations, 
and  now  amounting  to  more  than  a 
million  and  a  half  dollars,  which  fund 
has  been  accumulated  through  the  credit 
extended  and  assistance  rendered  by^ 
licensed  traders  to  the  Menominee  Indiansjg 
in  logging  operationSyT  but  there  was  no* 
averment  that  such  sum  or  any  part  there- 
of was  derived  from  payments  made  to  the 
United  States  by  the  Indian  agent  of  any 
portion  of  the  sum  derived  from  the  10  per 
cent  provided  for  in  the  contract,  and  which 
it  was  contemplated  would  be  used  by  the 
Indian  agent  for  the  purpose  of  paying  the 
trader  for  the  supplies  furnished  by  him. 
There  was  also  no  averment  that  the  money 
to  the  extent  of  the  amount  of  the  supplies 
which  was  received  by  the  Indian  agent  out 
of  the  funds  of  the  Indians,  and  which  was 
not  by  him  applied  to  pay  for  the  supplies, 
was  ever  turned  over  to  the  Indians,  or  that 
they  became  in  any  way  the  beneficiaries 
thereof. 

The  petition  concluded  with  the  following 
averment  and  prayer: 

"Tour  petitioner  avers  that  there  is  due 
him  from  the  Menominee  Tribe  of  Indians, 
or  from  the  individual  members  thereof, 
as  may  be  found  and  adjudicated  by  the 
court,  the  sum  of  Thirteen  Thousand  and 
Eighty  seven  Dollars,  Forty-six  Cents 
($13,087.46). 

"Wherefore  the  petitioner  prays  judg- 
ment  for  Thirteen  Thousand  and  Eighty- 
seven  Dollars,  Forty-six  Cents  ($13,- 
087.40)." 

By  a  general  demurrer  the  defendants, 
besides  questioning  the  right  to  file  the 
amended  petition,  on  the  ground  that  it 
constituted  an  entire  departure,  and  insist* 
ing  in  any  event  that  if  there  was  a  right  to 


710 


84  SUPBEME  CX>UBT  REPORTEIL 


Oct.  iKBify 


file  it,  its  avermeiitB  did  not  state  a  eause  of 
action,  denied  the  right  to  implead  the 
United  States  as  a  defendant,  and  chal- 
lenged the  constitutionality  of  the  juris- 
dictional act.  The  court,  without  specifically 
directing  its  attention  to  the  other  grounds, 
came  to  consider  whether  the  amended 
petition  stated  a  cause  of  action,  and  decid- 
ing that  it  did  not,  dismissed  the  cause,  and, 
as  we  at  the  outset  said,  the  rightfulness  of 
its  action  in  so  doing  it  the  matter  we  are 
called  upon  to  decide. 
QQ  The  contentions  pressed  upon  the  one  side 
g  to  sustain  the  correctness  of  the  conclusion 

*  of  the  court  helow,  and*  on  the  other,  to 
demonstrate  the  existence  of  reversihle  er- 
ror, all  hut  involve  an  examination  of  the 
reasoning  which  led  the  court  to  its  con- 
elusion,  and  we  think  the  most  direct  way  to 
dispose  of  the  case  will  he  to  state  under 
separate  headings  the  propositions  to  which 
the  court  gave  its  sanction,  and  the  reasons 
relied  upon  to  establish  that  error  was  com- 
mitted. 

1.  The  court  held  that  the  Jurisdictional 
act,  except  so  far  as  concerned  the  statute 
of  limitations,  created  no  new  right  in  favor 
of  the  petitioner,  but  simply  afforded  a 
means  of  establishing  by  a  proceeding  in 
the  court  of  claims  the  existence,  if  any, 
of  a  claim  against  the  tribe  and  the  indi- 
▼idual  members  of  the  tribe  as  such.  From 
this  premise  the  conclusion  was  deduced 
that  the  act  gave  no  right  to  sue  the  United 
States,  and  conferred  no  jurisdiction  upon 
the  court  below  over  claims  against  an  Indi- 
an as  a  mere  individual,  aside  from  his 
membership  of  the  tribe,  or  dissociated  from 
his  dependent  condition  as  an  Indian,  sub- 
ject, because  of  such  condition,  to  the  exer- 
cise by  the  United  States  of  governmental 
supervision  and  control.  The  court  conse- 
quently decided  that  it  was  not  concerned 
with  any  supposed  liability  of  the  indi- 
vidual defendants  as  citizens  of  the  United 
States,  resulting  from  their  purely  indi- 
vidual and  personal  contracts,  and  which, 
therefore,  were  not  related  to  or  connected 
with  tribal  membership  or  the  dependency 
resulting  from  status  as  an  Indian,  as  dis- 
tinguished from  citizenship.  We  think  the 
conclusions  thus  reached  by  the  court  are 
so  clearly  the  necessary  result  of  the  text 
of  the  act  that  we  content  ourselves  with 
referring  to  that  text  as  a  demonstration  of 
their  soundness. 
^  2  Concluding  that  the  relevant  provisions 
gof  §  2103  of  the  Revised  Statutes  (which  are 

♦  in  the  marginf)    were  •applicable  and  con- 


trolling, as  the  contract  alleged  was  not 
in  writing  and  did  not  in  other  re- 
spects conform  to  the  statute,  it  was 
held  that  no  right  to  recover  was  stated 
in  the  petition.  Again,  we  think  that  the 
conclusion  of  the  court  on  this  subject  is 
so  clearly  within  the  text  of  the  statute  that 
it  suffices  to  direct  attention  to  such  text 
without  going  farther.  But  if  it  be  conceded 
for  argument's  sake  that  there  is  ambiguity 
involved  in  determining  from  the  text 
whether  the  statute  is  applicable,  we  are  of 
the  opinion  that  the  case  as  made  is  so 
within  the  spirit  of  the  statute,  and  so  ex« 
emplifies  the  wrong  which  it  was  intended 
to  prevent  and  the  evils  which  it  was  in- 
tended to  remedy  as  to  dispel  any  doubt 
otherwise  engendered.  Nothing,  we  think, 
could  more  cogently  demonstrate  this  state- 
ment than  does  the  development  in  the  court 
below  concerning  the  claim  in  controversy: 
the  uncertainty  as  to  the  alleged  debtor, 
manifested  by  the  claim  against  the  indi- 
vidual members  of  the  tribe  as  principals 
and  against  the  tribe  as  a  mere  surety, 
shifting,  as  the  exigencies  of  the  eaae  re- 
quired, to  a  claim  against  the  tribe  as^ 
principal,  and  secondarily  against  the  mem-g 
bers  as  mere*  accessories,  culminating  in  a* 
prayer  for  relief  which,  in  and  of  itself, 
points  to  the  uncertainty  with  which  the 
transactions  referred  to  were  environed* 
And  this  is  additionally  fortified  by  observ- 
ing that  on  the  face  of  the  petition  it  ap* 
pears  that  an  adequate  amoimt  of  the  labor 
and  property  of  the  tribe  or  of  its  indi- 
vidual members  passed  into  the  hands  of  the 
person  designated  under  the  alleged  con- 
tract, and  who,  by  its  terms,  was  charged 
with  the  duty  of  paying  it  over  for  the 
equipment  and  supplies  furnished.  A  situ- 
ation which  makes  it  clear  that  the  contro- 
versy is  not  whether  there  is  a  liability  ex- 
press or  implied  for  supplies  and  equipment 
received  and  not  paid  for,  but  upon  whom 
the  loss  must  fall  resulting  from  the  failure 
of  the  person  designated  under  the  asserted 
contract^  and  who  received  the  money,  to 
discharge  his  duty  by  paying  it  over  to  the 
furnisher  of  the  supplies,  who  was  a  party 
to  the  alleged  contract,  and  in  whose  inter- 
est and  for  whose  benefit  presumably  the 
provision  as  to  the  retention  and  paying 
over  of  the  money  was  made. 

But  it  is  said  that  the  statute  ought  not 
to  be  hold  applicable  because  the  petitioner 
was  a  licensed  Indian  trader,  authorized  to 
deal  with  the  tribe  and  its  members.  But 
manifestly  the  right  to  deal  did  not  confer 


fSec.  2103.  Ko  agreement  shall  be  made 
by  any  person  with  any  tribe  of  Indians,  or 
individual  Indians  not  citizens  of  the  United 
States,  for  the  pavmcnt  or  delivery  of  any 
money  or  other  tning  of  value,  in  present 


or  in  prospective,  or  for  the  granting  or 
procuring  any  privilege  to  him,  or  any  other 
person,  in  consideration  of  services  for  said 
Indians  relative  to  their  lands,  or  to  any 
claims  growing  out  of,  or  in  reference  to^ 
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power  to  deal  by  making  unlawful  contracts. 
And  this  consideration  also  answers  the 
proposition  so  much  insisted  upon  that  be- 
cause the  asserted  contract  was  made  in  the 
presence  of  and  with  the  assent  of  an  agent 
of  the  Interior  Department,  therefore  the 
provisions  of  §  2303  should  not  be  held  ap- 
plicable. We  say  the  prior  reasoning  is 
controlling,  since  it  cannot  be  held  that  the 
presence  of  the  agent  of  the  Interior  Depart- 
ment authorized  the  doing  of  that  which 
was  expressly  prohibited  by  law.  In  other 
words,  that  an  unlawful  contract  became 
lawful  because  of  the  presence,  at  its 
making,  of  a  public  officer  whose  obvious 
^duty  it  was  to  see  to  it  that  the  law  was 
g  not  violated.  Indeed,  when  the  prohibitions 
•  of  §  2103  are  considered  and  the^presence 
of  the  representative  of  the  Interior  De- 
partment at  the  time  the  alleged  agree- 
ment was  entered  into  is  borne  in  mind,  if 
inferences  are  to  be  indulged  in  it  is  not  to 
be  inferred  that  that  which  was  prohibited 
by  law  was  done,  but  rather  the  assump- 
tion should  be  that  instead  of  leaving  the 
trader  who  was  to  furnish  the  equipment 
and  supplies  for  utilizing,  by  the  Indians, 
the  dead  and  down  timber,  to  depend  for  hi? 
payment  upon  the  mere  force  of  the  con- 
tract agreements  of  the  tribe  or  its  individu- 
al members,  having  regard  to  the  interest 
of    the    trader    and    his    protection,    and 


with  his  consent^  It  was  arranged 
that  the  proceeds  to  arise  from  market- 
ing the  dead  and  down  timber  should 
go  into  the  hands  of  the  Indian  agent,  so 
that,  before  paying  the  Indians  for  their 
labor,  the  sum  due  for  the  supplies  should 
be  paid  by  the  agent  to  the  trader,  thus  in 
a  sense  impounding  in  the  hands  of  the 
person  selected  by  him  the  proceeds  for  the 
trader's  benefit.  And  this  view  answers  the 
contention  made  that,  even  in  the  absence 
of  an  express  contract,  there  should  have 
been  a  judgment  against  the  tribe  and  its 
members  upon  the  theory  of  an  implied 
obligation  to  pay,  arising  from  the  fact  of 
the  receipt  by  the  tribe  or  its  members  of 
supplies  or  equipment  for  which  they  had 
not  paid.  True,  in  a  narrow  sense  it  may  be 
said  that  the  case  involves  the  right  of 
the  petitioner  to  be  paid  for  the  supplies 
furnished,  but,  from  the  point  of  view  of  the 
Indians  in  a  broad  sense  the  case  as  made 
involves  deciding  whether  the  petitioner 
should  bear  the  loss  of  the  failure  of  the 
agent  to  pay  over  to  him  out  of  the  moneys 
retained  for  that  purpose,  the  sum  of  the 
advances  of  supplies;  that  is  to  say, 
whether  the  Indians,  after  having  placed 
in  the  hands  of  the  designated  person  the 
sum  of  the  supplies,  are  under  the  obligatioa 
to  pay  again,-~that  is,  to  pay  twice. 
Affirmed. 


annuities,  instalments,  or  other  moneys, 
claims,  demands,  or  thing,  under  laws  or 
treaties  with  the  United  States,  or  official 
acts  of  any  officers  thereof,  or  in  any  way 
connected  with  or  due  from  the  United 
States,  unless  such  contract  or  agreement 
be  executed  and  approved  as  follows: 

First.  Such  agreement  shall  be  in  writing, 
•ad  a  duplicate  of  it  delivered  to  eaeh  party. 


Second.  It  shall  be  executed  before  a 
judge  of  a  court  of  record,  and  bear  the  ap- 
proval of  the  Secretary  of  the  Interior  and 
the  Commissioner  of  Indian  Ajffairs  in- 
dorsed upon  it. 

All  contract  or  agreements  made  in  rio- 
lation  of  this  section  shall  be  null  and  void. 
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MARTIN  OCAIirPO  and  Teodoro  M.  Kalaw, 

Plffs.  in  Err^ 

V. 

UNITED  STATES. 

CJONSTITUTIONAX  LaW   (§  263*)— DUB   PBO- 

CESs  OF  Law— Criminal  Pboseoiitionb— 
Preliminart  Examination. 

1.  The  right  of  the  accused  under  exist- 
ing laws  to  a  preliminary  examination 
could  be  dispensed  with,  aa  is  done  by 
Philippine  Commission  act  No.  612,  §  2 
In  cases  triable  only  in  the  court  of  first 
instance  in  the  city  of  Manila,  where  the 
prosecuting  attorney,  after  a  due  investiga- 
tion of  the  facts,  shall  have  presented  an 
information  against  such  accused  in  proper 
form,  without  infringing  the  prohibition  of 
the  Philippine  Bill  of  Rights  (act  of  July 
1,  1902,  32  Stat,  at  L.  692,  chap.  1369), 
I  5,  against  the  denial  of  due  process  of  law. 

[Ed.  Note.~For  otber  cases,  see  Constitutional 
Law.  Cent  Dig.  {  753;    Dec  Dig.  9  263.*] 

Constitutional  Law  (|  250*)  — Equal 
Protection  of  the  ItAWs  —  Criminal 
Prosbcutionb—Preliminart  Examina- 
tion. 

2.  Denying  to  an  inhabitant  of  Manila 
the  right  to  a  preliminary  examination 
which  is  accorded  to  all  other  persons  in  the 
Philippine  Islands,  as  is  done  by  the  pro- 
vision of  the  Philippine  Commission  act 
No.  612^  §  2,  that  in  cases  triable  only  in 
the  court  of  first  instance  in  the  city  of 
Manila,  the  accused  shall  not  be  entitled 
as  of  right  to  a  preliminary  examinaton 
in  any  case  where  tne  prosecuting  attorney, 
after  a  due  investigation  of  the  facts,  shall 
have  presented  an  information  against  him 
in  proper  form,  does  not  contravene  the 
prohibition  of  the  Philippine  Bill  of  Rights 
(act  July  1,  1902),  §  5,  against  the  denial 
of  the  equal  protection  of  the  laws. 

[Bd.  Note.— For  other  cases,  see  Conslltutfonal 
Law.  Cent.  Dig.  18  711-7U ;    Dec.  Dig.  8  250.*J 

Constitutional  Law  (§  TS*")  —  Dei^ga- 
TioN  OF  Judicial  Power— Finding  or 
Probable  Cause. 

3.  A  preliminary  finding  of  probable 
cause  for  the  arrest  of  the  accused  is  only 
a  quasi  judicial  act,  not  such  that,  because 
of  its  nature,  it  must  necessarily  be  confided 
to  a  strictly  judicial  officer  or  tribunal. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  8  138 ;    Dec.  Dig.  8  75.*] 

Criminal  Law  (§  217*) -- Commitment — 
Probable  Cause. 

4.  The  preliminary  inquiry  into  the  facts 
conducted  by  the  prosecuting^  attorney  of 
the  city  of  Manila,  under  Philippine  Com- 
mission act  No.  612,  §  2,  and  upon  which 
he  files  a  sworn  information  against  the 
accused,  must  be  deemed  a  sufTicient  com- 
pliance with  the  requirement  of  the  act  of 
July  1,  1902,  §  5,  enacting  a  Bill  of  Rights 
for  the  Philippine  Islands,  that  ''no  warrant 
shall  issue  but  upon  probable  cause,  sup- 
ported by  oath  or  afiirmation,"  in  view  of 
the  provision  in  §  9  of  that  act,  authorizing 
modifications    of    practice    and    procedure. 

[Ed.  Note.— For  other  caaes,  see  Criminal  Law, 
Cent.  Dig.  §  439;    Dec.  Dig.  5  217.«] 


84  8UPREMB  COURT  JEIEPORTER. 


Oct.  Teem, 


Libel  and  Slander  (|  150*)— In  News- 
paper—Liability  OF  Owner— ••Propri- 
etor." 

6.  An  administrator,  manager,  and  one 
of  the  owners  of  a  newspaper,  is  a  pro- 
prietor within  the  meaning  of  Philippine 
Commission  act  Ko.  277,  S  6>  making  every 
author,  editor,  or  proprietor  of  a  news- 
paper chargeable  with  the  publication  of 
any  libel  therein  as  fully  as  if  he  were  the 

author  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  I  114;    Dec.  Dig.  8  150.^ 

For  otber  deflnltions,  see  Words  and  Pbrases, 
vol.  6.  pp.  6732-5734.] 

Criminal  Law  (|  1184*)— Appeal  — I  it- 
creasing  Sentence. 
6.  The  supreme  court  of  the  Philippine 
Islands,  established  in  place  of  the  existing 
audiencia  or  supreme  court  by  Philippine 
Commission  act  No.  136,  with  original  and 
appellate  jurisdiction,  has  the  power  to 
increase  the  punishment  on  an  appeal  from 
a  conviction  of  criminal  libel,  notwith* 
standing  General  Orders  No.  68,  §§  42-44, 
50,  and  Philippine  Commission  act  No.  104, 
§  4,  under  which  the  judgments  of  the 
courts  of  first  instance  are  final  unless  an 
appeal  be  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §S  3199.  3200;    Dec.  Dig.  8  1184.^] 

[No.  270.] 

Argued  March   12   and   13,  1914.   Decided 

May  25,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  affirmed,  with  an  increase  in  the 
sentence  imposed  upon  one  of  the  defend- 
ants, a  conviction  of  libel  in  the  Court  of 
First  Instance  of  the  City  of  Manila. 
Affirmed. 

See  same  case  below,  18  Philippine,  1* 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  R.  Harr  and  Clemenl 
L.  Bouy4  for  plaintiffs  in  error. 

Solicitor  General  Davis  for  defendant  ii 
error.  « 

•Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

On  November  5,  1008,  an  information 
was  filed  in  the  court  of  first  instance  of  the 
city  of  Manila,  charging  plaintiffs  in  error, 
with  others,  as  editors,  proprietors,  owners, 
directors,  writers,  managers,  administrat- 
ors, printers,  and  publishers  of  the  news- 
paper "El  Renacimiento,"  with  publishing 
in  that  city  a  libel  against  Dean  C.  Wor- 
cester, then  a  member  of  the  Philippine 
Commission.  The  information  was  sub- 
scribed and  sworn  to  by  the  acting  prose- 
cuting attorney,  and  appended  to  it,  and 
likewise  sworn  to  by  him,  was  the  followingg 
*4eelaration:  "A  preliminary  investigation* 
has  been  conducted  under  my  direction, 
having  examined  the  witnesses  under  oath, 
tn  accordance  with  the  provisions  of  §  39 
of  act  183    (Manila  charter),  as  amended 


*For  other  canes  ^:ee  same  topic  &  5  number  in  Dec.  4k  Am.  Digs.  1907  to  dete,  Jb  Rep'r  Index* 
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by  I  2  of  aet  612  of  the  Philippine  Com- 
mission." Both  affidavits  were  made  be- 
fore the  Judge  of  the  court  of  first  instance, 
who  thereupon  issued  warrants  of  arrest^ 
pursuant  to  which  the  parties  accused  were 
on  the  same  day  brought  before  the  court. 
The  information  was  read  to  them,  and  the 
court  allowed  them  until  November  7th 
to  answer.  Their  attorney,  being  present, 
asked  that  they  be  furnished  with  a  copy  of 
the  information,  which  request  was  grant- 
ed, and  a  copy  was  delivered  to  each  of 
the  accused.  Thereafter,  and  on  November 
7th,  before  entering  any  demurrer  or  an- 
swer, they  moved  to  vacate  the  order  of 
arrest,  upon  the  ground  that  it  was  made 
without  any  preliminary  investigation  held 
by  the  court,  and  without  any  tribunal, 
magistrate,  or  other  competent  authority 
having  first  determined  that  the  alleged 
crime  had  been  committed,  and  that  there 
was  probable  cause  to  believe  the  defend- 
ants guilty  of  it;  the  procedure  adopted 
being,  as  was  claimed,  in  violation  of  §§  12 
and  13  of  General  Orders,  No.  58,  issued 
by  the  military  governor  April  23,  1010, 
and  of  paragraphs  1,  3,  11,  and  18  of  S  5 
of  the  Philippines  bill,  enacted  by  the  Con- 
gress of  the  United  States  on  July  1,  1902; 
and  it  was  insisted  that  S  2  of  act  No.  612 
of  the  Philippine  Commission,  which  took 
from  accused  persons  in  the  city  of  Manila 
the  right  to  a  preliminary  investigation, 
was  contrary  to  the  cited  paragraphs  of 
the  Philippines  bill,  because  it  provided 
that  accused  persons  in  that  city  might  be 
deprived  of  their  liberty  without  due  proc- 
ess of  law,  denied  to  the  inhabitants  of  that 
city  the  equal  protection  of  the  law,  de- 
prived persons  detained  there  to  answer 
for  a  criminal  offense  of  the  "proper  judi- 
cial proceedings/'  and  violated  the  guaran- 

2  ty  against  arbitrary  detention. 

f  *This  motion  being  overruled,  defendants 
moved  for  an  order  requiring  the  prosecut- 
ing attorney  to  submit  to  the  court  and  to 
them  for  examination  the  proceedings  of 
the  preliminary  investigation  alleged  to 
have  been  conducted  by  him.  This  motion 
was  likewise  overruled. 

Defendants  then  asked  the  court  to  hold 
a  preliminary  investigation  before  calling 
upon  them  to  either  demur  to  or  answer  the 
complaint.  This  motion  being  denied,  de- 
murrers were  filed,  which  were  overruled, 
and  the  defendants  were  called  upon  to 
plead  to  the  information.  They  stood  mute, 
and  a  plea  of  not  guilty  was  entered  for 
each  of  them.  Upon  their  request,  separate 
trials  were  granted.  Ocampo  was  found 
guilty,  and  sentenced  to  six  months'  im- 
prisonment and  to  pay  a  fine  of  2,000  pesos 
and  one  fifth  of  the  costs  of  the  action. 
Kalaw   was   also   found   guilty,    and    sen- 


tenced to  nine  montW  Imprisonment  and 
to  pay  a  fine  of  3,000  pesos  and  one  fifth 
of  the  costs.  Upon  their  writ  of  error,  the 
supreme  court  of  the  Philippine  Islanda 
affirmed  the  judgment  as  to  Ocampo,  and 
modified  the  sentence  imposed  upon  Kalaw 
so  as  to  increase  the  period  of  his  imprison- 
ment to  twelve  months.  18  Philippine,  1. 
The  present  writ  of  error  was  then  sued 
out. 

The  insistence  Is  here  renewed,  that  the 
arrest  and  trial  of  plaintiffs  in  error  were 
without  a  preliminary  finding  of  probable 
cause,  and  therefore  in  violation  of  rights 
secured  to  them  by  the  Philippine  Bill  of 
Rights  (act  of  July  1,  1002,  §  6,  chap.  1369, 
32  Stat,  at  L.  692).  This  act,  following 
the  provisions  of  certain  of  the  Amend- 
ments of  the  Constitution  of  the  United 
States,  declares,  inter  alia: 

"See  6.  That  no  law  shall  be  enacted  in 
said  islanda  which  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due 
process  of  law  or  deny  to  any  person  thera- 
in  the  equal  protection  of  the  laws. 


10 

ft 


*  'That  no  person  shall  be  held  to  answer* 
for  a  criminal  offense  without  due  process 
of  law;    .    .    . 

"That  no  warrant  shall  Lisue  but  upon 
probable  cause,  supported  by  oath  or  affir- 
mation.   ..." 

Prior  to  its  enactment,  and  under  date 
April  23,  1900,  General  Orders,  No.  58,  had 
been  promulgated  by  the  military  governor, 
amending  the  Criminal  Code  of  Procedure 
in  certain  respects,  and  providing  by  §§  12 
and  13  that  every  person  making  complaint 
charging  the  commission  of  a  crime  must 
inform  the  magistrate  of  all  persons  be- 
lieved to  have  any  knowledge  of  its  com- 
mission, whereupon  the  magistrate  must 
issue  subpoenas  requiring  them  to  attend 
as  witnesses,  and  must  examine  the  infor- 
mant or  prosecutor  and  the  witnesses,  and 
take  their  depositions  in  writing,  and,  if 
satisfied  from  the  investigation  that  the 
crime  complained  of  had  been  committed, 
and  that  there  was  reasonable  ground  to 
believe  that  the  party  charged  had  com- 
mitted it,  the  magistrate  must  issue  an 
order  of  arrest. 

By  S  40  of  act  No.  183  of  the  Philippine 
Commission  (the  Manila  charter,  enacted 
August  1,  1901),  municipal  courts  with 
criminal  jurisdiction  were  established,  and 
were  empowered  to  conduct  preliminary 
examinations,  and  to  release,  or  commit 
and  bind  over,  any  person  charged  with  an 
offense,  to  secure  his  appearance  before  the 
proper  court;  it  being,  among  other  things, 
provided  that  "every  person  arrested  shall^ 
without  unnecessary  delay,  be  brought  b^ 
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f«r«  ft  municipal  tfonrt  or  *  eourt  6i  first 
instuiM  for  preliminary  hearing,  releaao  on 
bail,  or  trial." 

Section  44  provided  for  two  justices  of  the 
peace  for  the  city  of  Manila,  to  exercise 
within  the  city  the  civil  jurisdiction  con- 
ferred upon  justices  of  the  peace  in  act  No. 
136;  hut  they  were  debarred  from  eocerds* 
ing  any  criminal  jurisdiction,  such  juris- 
diction within  the  city  being  confined  to 
courts  of  first  instance  and  the  municipal 
S  courts. 

•  *  By  act  No.  186  (August  6,  1901),  the 
codsting  courts  of  justices  of  the  peace  in 
the  city  of  Manila  were  abolished,  and 
civil  actions  and  proceedings  then  pending 
therein  were  transferred  to  the  courts  of 
Justices  of  the  peace  established  under  act 
No.  183,  while  pending  criminal  actions  and 
proceedings  were  transferred  to  the  munic- 
ipal courts  established  under  act  No.  183. 

Act  No.  104  (August  10,  1001),  in  its 
1st  section  provides:  "Every  justice  of  the 
peace  in  the  Philippine  Islands  is  hereby 
invested  with  authority  to  make  prelimi- 
nary investigation  of  any  crime  alleged  to 
have  been  committed  within  his  munici- 
pality, jurisdiction  to  hear  and  determine 
which  is  by  law  now  vested  in  the  judges 
of  courts  of  first  instance."  And  it  is  by  the 
same  section  made  the  duty  of  every  jus- 
tice of  the  peace,  when  written  complaint 
under  oath  is  made  to  him  that  a  crime 
has  been  committed  within  his  municipali- 
ty, and  there  is  reason  to  believe  that  any 
person  has  committed  it,  or  when  he  has 
knowledge  of  facts  tending  to  show  the 
eommission  of  a  crime  within  his  munici- 
pality by  any  person,  to  issue  an  order  for 
the  arrest  of  the  accused,  and  have  him 
brought  before  the  justice  for  preliminary 
examination.  Section  2  prescribes  the 
procedure,  which  accords  to  the  accused  the 
right  to  examine  the  complaint  and  affida- 
vits, to  be  present  and  hear  and  cross-ex- 
amine the  witnesses  for  the  government, 
to  offer  witnesses  in  his  own  behalf,  and 
^ve  his  own  testimony  if  he  desires;  and 
^*upon  the  conclusion  of  the  preliminary 
investigation,  if  the  justice  of  the  peace  is 
•of  the  opinion  that  there  is  reasonable 
cause  to  believe  that  an  offense  has  been 
committed  and  that  the  accused  is  guilty 
thereof,  he  shall  so  declare,  and  shall  ad- 
judge that  the  accused  be  remanded  to  jail 
for  safe-keeping  to  await  the  action  of  the 
Judge  or  court  of  first  instance,  unless  he 
give  bail,  etc.  On  the  other  hand,  if  the 
justice  of  the  peace  be  of  the  opinion  that 
5  no  crime  has  been  committed,  or  that  there 

*  is  no  reasonable  ground  to*  believe  the  ac- 
cused guilty  thereof,  the  justice  of  the  peace 
shall  order  the  discharge  of  the  accii«!ed. 
Such  discharge,  however,  shall  not  operate 


as  a  final  acquittal  of  the  accused,  bat  he 
may  be  again  arrested  and  prosecuted  for 
the  same  offense." 

It  was  and  is  eontended  by  plaintiffs  in 
error  that  the  procedure  thus  indicated 
ought  to  have  been  followed  in  their  case. 

The  prosecution  proceeded  upon  the  theo- 
ry that  the  above  requirements  as  to  pre- 
liminary examination  and  the  finding  of 
probable  cause  were  repealed  as  to  the  city 
of  Manila  by  act  No.  612  of  the  Philippine 
Onunission  (February  3,  1003),  §  2  of 
which  provides: 

'^n  cases  triable  only  in  the  court  of 
first  instance  in  the  city  of  Manila,  the  de- 
fendant shall  have  a  speedy  trial,  but  shall 
not  be  entitled  as  of  right  to  a  preliminary 
examination  in  any  case  where  the  prose- 
cuting attorney,  after  a  dne  investigation 
of  the  facts,  under  S  30  of  the  act  of  which 
this  is  an  amendment  [act  No.  183],  shall 
have  presented  an  information  against 
him  in  proper  form:  Provided,  however, 
that  the  eourt  of  first  instance  may  make 
such  sununary  investigation  into  the  case 
as  it  may  deem  necessary  to  enable  it  to 
fix  bail  or  determine  whether  the  offense  ia 
bailable.'' 

Section  30  of  the  charter  act,  here  re- 
ferred to,  provides: 

'The  prosecuting  attorney  of  the  city  of 
Manila  shall  have  charge  of  the  prosecution 
of  all  crimes,  misdemeanors,  and  violations 
of  city  ordinances,  in  the  court  of  first  in- 
stance and  the  municipal  courts  of  the  city 
of  Manila.  He  shall  investigate  all  charges 
of  crimes,  misdemeanors,  and  violations  of 
ordinances,  and  prepare  the  necessary  in- 
formations, or  make  the  necessary  com- 
plaints against  the  persons  accused,  and 
discharge  all  other  duties  in  respect 
to  criminal  prosecutions  enjoined  up- 
on provincial  fiscals  in  the  general  pro- 
vincial act  and  the  Criminal  Code  of  Pro- 
cedure. .  .  .  The  prosecuting  attomey^g 
or  any^of  his  assistants  may,  if  he  deems  it* 
wise,  conduct  investigations  in  respect  to 
crimes,  misdemeanors,  and  violations  of 
ordinances  by  taking  oral  evidence  of  re- 
puted witnesses,  and  for  this  purpose  may, 
by  subpoena,  summon  witnesses  to  appear 
and  testify  under  oath  before  him,  and  the 
attendance  or  evidence  of  an  absent  or  re- 
calcitrant witness  may  be  enforced  by  sp- 
plication  to  the  municipal  court  or  the 
court  of  first  instance." 

It  was  this  procedure  that  was  followed 
in  the  present  case.  If  act  No.  612  is  con- 
sistent with  the  Declaration  of  Rights  con- 
tained in  §  6  of  the  act  of  Congress  of  July 
1,  1902,  there  can  be  no  question  that  it 
necessarily  operates  to  repeal,  with  respect 
I  to  the  city  of  Manila,  inconsistent  provi- 
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•ions  previouflty  in  force  there^  m  tbor* 
■lentioned. 

Section  5  ci  the  act  of  Gongress  contains 
no  specific  requirement  of  a  presentment 
or  indictment  hj  grand  jurj,  snch  as  is 
contained  in  the  5th  Amendment  of  the 
Constitution  of  the  United  States.  And  in 
this  respect  the  Constitution  does  not,  of 
its  own  force,  apply  to  the  Islands.  Ha* 
waii  ▼.  Mankiohi,  190  U.  S.  197,  47  L.  ed. 
1016,  23  Sup.  Ct.  Rep.  787,  12  Am.  Crim. 
Bep.  465;  Dorr  ▼.  United  States,  195  U. 
6.  138,  49  L.  ed.  128,  24  Sup.  Ct.  Rep.  808, 
1  Ann.  Cas.  697;  Dowdell  ▼.  United  States, 
221  U.  S.  326,  332,  55  L.  ed.  753,  757,  31 
Sup.  Ct.  Rep.  590. 

That  the  requirement  of  an  indictment 
by  grand  jury  is  not  included  within  the 
guaranty  of  "due  process  of  law"  is»  of 
course,  well  settled.  Hurtado  ▼.  California, 
110  U.  8.  516,  28  L.  ed.  232,  4  Sup.  Ct.  Rep. 
Ill,  292;  McNulty  v.  CalifomU,  149  U. 
8.  645,  37  L.  ed.  882,  13  Sup.  Ct  Rep.  959; 
Dowdell  v.  United  States,  221  U.  S.  325, 
332,  55  L.  ed.  753,  757,  31  Sup.  Ct.  Rep. 
590;  Lem  Woon  v.  Oregon,  229  U.  S.  586, 
589,  57  L.  ed.  1340,  1341,  33  Sup.  Ct.  Rep. 
783,  and  cases  cited.  , 

It  is  contended  that  since  act  No.  612 
denies  to  the  inhabitants  of  Manila  the 
right  to  a  preliminary  examination  which 
is  accorded  to  all  other  people  in  the  Is- 
lands,  it  denies  the  equal  protection  of  the 
laws  guaranteed  by  the  act  of  Congress. 
But  it  was  long  ago  decided  that  this  guar- 
anty does  not  require  territorial  uniformi- 
ty. In  Missouri  v.  Lewis  (Bowman  v. 
Lewis)  101  U.  S.  22,  30,  25  L.  ed.  989,  992, 
this  court  (by  Mr.  Justice  Bradley)  said: 
§  "The  last  restriction  [of  the  14th  Amend- 
*ment],*as  to  the  equal  protection  of  the 
Uiws,  is  not  violated  by  any  diversity  in 
the  jurisdiction  of  the  several  courts  as 
to  subject-matter,  amount,  or  finality  of  de- 
cision, if  all  persons  within  the  territorial 
limits  of  their  respective  jurisdictions  have 
an  equal  right,  in  like  cases  and  under  like 
circumstances,  to  resort  to  them  for  redress. 
Each  state  has  the  right  to  make  political 
subdivisions  of  its  territory  for  municipal 
purposes,  and  to  regulate  their  local  govern- 
ment. As  respects  the  administration  of 
justice,  it  may  establish  one  system  of 
courts  for  cities  and  another  for  rural  dis- 
tricts, one  system  for  one  portion  of  its 
territory  and  another  system  for  another 
portion.  Convenience,  if  not  necessity, 
often  requires  this  to  be  done,  and  it  would 
seriously  interfere  with  the  power  of  a 
state  to  regulate  its  internal  affairs  to  de- 
ny to  it  this  right  We  think  it  is  not  de- 
nied or  taken  away  by  anything  in  the  Con- 
stitution of  the  United  States,  including 
the  Amendments  thereto." 

And  see  Hayes  ▼.  Missouri,  120  U.  8.  68, 


72,  30  L.  ad.  578>  580,  7  Sup.  Ct.  Rep.  350  s 
Chappell  Chemical  &  Fertiliser  Co.  ▼.  Sul* 
phur  Mines  Co.  172  U.  8.  474,  43  L.  ed.  520, 
10  Sup.  Ct  Rep.  268;  Mallett  t.  North 
Carolina,  181  U.  S.  589,  598,  45  L.  ed.  1015, 
1020,  21  Sup.  Ct.  Rep.  730,  15  Am.  Crinu 
Rep.  241. 

It  is,  however,  further  contended  that 
aet  No.  612  only  undertakes  to  deny  to  the 
inhabitants  of  the  city  the  right  to  a  pre> 
liminary  investigation  when  the  prosecut- 
ing attorney  sees  fit  to  conduct  an  ev  part* 
examination,  and  that  it  does  not  cover  the 
subject  of  probable  cause  for  the  arrest  of 
the  accused,  or  affect  the  right  accorded 
hy  S§  12  and  13  of  General  Orders,  No.  58, 
and  by  that  paragraph  of  |  5  of  the  aet 
of  Congress  of  July  1,  1902,  which  declarea 
"that  no  warrant  shall  issue  but  upon 
probable  cause,  supported  by  oath  or  af» 
firmation."  In  overruling  this  oontention 
the  supreme  court  of  the  Philippine  Islands 
followed  its  previous  rulings  in  United 
SUtes  V.  Wilson,  4  PhiUppine,  317,  322; 
United  States  v.  McGk>vem,  6  Philippine, 
621,  623;  United  States  v.  Raymundo,  14^ 
Philippine,  416,  436.  2 

*  It  is  insisted  that  the  finding  of  probable* 
cause  is  a  judicial  act  and  cannot  properly 
be  delegated  to  a  prosecuting  attorney. 
We  think,  however,  that  it  is  erroneous  to 
regard  this  function,  as  performed  by  com* 
mitting  magistrates  generally,  or  under 
General  Orders,  No.  58,  as  being  judicial 
in  the  proper  sense.  There  is  no  definite 
adjudication.  A  finding  that  there  is  no 
probable  cause  is  not  equivalent  to  an  ac^ 
quittal,  but  only  entitles  the  accused  to 
his  liberty  for  the  present,  leaving  him 
subject  to  rearrest  It  is  expressly  so 
provided  by  §  14  of  General  Orders,  No.  58, 
as  it  is  by  I  2  of  act  194,  above  quoted. 
Such  was  the  nature  of  the  duty  of  a  com* 
mitting  magistrate  in  the  common-law  prac- 
tice, and  it  is  recognized  in  Re?.  Stat  § 
1014,  U.  S.  Comp.  Stat  1901,  p.  716.  Ben- 
son V.  McMahon,  127  U.  S.  457,  462,  463, 
32  L.  ed.  234,  236,  237,  8  Sup.  Ct.  lUp. 
1240;  Re  Oteiza  y  Cortes,  136  U.  S.  330, 
335,  34  L.  ed.  464,  467,  10  Sup.  Ct  Rep. 
1031,  8  Am.  Crim.  Rep.  241 ;  Todd  v.  United 
States,  158  U.  S.  278,  283,  30  L.  ed.  982, 
083,  15  Sup.  Ct.  Rep.  889.  In  short,  the 
function  of  determining  that  probable  cause 
exists  for  the  arrest  of  a  person  accused  is 
only  quasi  judicial,  and  not  such  that,  be- 
cause of  its  nature,  it  must  necessarily  be 
confided  to  a  strictly  judicial  officer  or 
tribunal.  By  §  9  of  the  act  of  July  1, 
1902  (32  Stat  at  L.  606,  chap.  1369),  Con- 
gress enacted:  "That  the  supreme  court  and 
the  courts  of  first  instance  of  the  Philip- 
pine Islands  shall  possess  and  exercise  juris- 
diction as  heretofore  provided  and  such  ad- 
ditional  jurisdiction  as  shall  hereafter  b« 
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prescribed  by  the  govemment  of  said  Ift* 
lands,  subject  to  the  power  of  said  govem- 
ment  to  change  the  practice  and  method  of 
procedure.  The  municipal  courts  of  said 
Islands  shall  possess  and  exercise  jurisdic- 
tion as  heretofore  provided  by  the  Philip- 
pine Commission  subject  in  all  matters  to 
fluch  alteration  and  amendment  as  may  be 
hereafter  enacted  by  law;"  etc.  Here  we 
find  clear  warrant  for  modifications  of  the 
practice  and  procedure;  and  since  §  5  of 
the  same  act  (quoted  above)  does  not  pre- 
scribe how  "probable  cause"  shall  be  de- 
^termined,  it  is,  in  our  opinion,  as  permis- 
g  sible  for  the  local  legislature  to  confide  this 
•  duty  to  a*prosecuting  officer  as  to  intrust 
it  to  a  justice  of  the  peace.  Consequently, 
a  preliminary  investigation  conducted  by 
the  prosecuting  attorney  of  the  city  of 
Manila,  under  act  No.  612,  and  upon  which 
he  files  a  sworn  information  against  the 
party  accused,  is  a  sufficient  compliance 
with  the  requirement  "that  no  warrant 
shall  issue  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation." 

The  views  above  expressed  render  it  un- 
necessary for  us  to  consider  whether  the  ob- 
jections thus  far  dealt  with  were  waived 
by  the  plaintiffs  in  error  when  they  gave 
bond  at  the  time  of  their  arrest. 

It  is  next  insisted  that  the  conviction  of 
Ocampo  was  erroneous  for  want  of  evidence 
that  he  was  a  proprietor  of  the  newspaper 
or  participated  in  the  publication  of  the 
libel.  Tlie  law  is  to  be  found  in  act  No. 
277  of  the  Philippine  Commission  (Phil. 
Penal  Code  1911,  p.  167),  of  which  two  sec- 
tions may  be  quoted: 

"Sec.  2.  Every  person  who  wilfully  and 
with  a  malicious  intent  to  injure  another 
publishes  or  procures  to  be  published  any 
libel  shall  be  punished  by  a  fine  of  not  ex- 
ceeding $2,000,  or  imprisonment  for  not 
exceeding  one  year,  or  both." 

"Sec.  6.  Every  author,  editor,  or  propri- 
etor of  any  book,  newspaper,  or  serial  publi- 
cation is  chargeable  with  the  publication  of 
any  words  contained  in  any  part  of  such 
book  or  number  of  each  newspaper  or  seri- 
al as  fully  as  if  he  were  the  author  of  the 
aame." 

The  evidence  abundantly  supports  the 
eonclusion  of  the  courts  below  that  Ocampo 
was  the  administrator,  manager,  and  one 
of  the  owners  of  the  newspaper  known  as 
•^1  Rcnacimiento,"  and  there  was  no  error 
in  holding  him  to  be  a  proprietor  within 
the  meaning  of  §  6. 

Finally,    it    is    contended   that    the    su- 
preme court  of  the  Philippines  had  no  juris- 
diction to  increase  the  punishment  of  Ka- 
,e«1aw.    The  court  was  established  by  act  No. 
^136  of  the  Philippine  Commission  (June  11, 
■•1901),  with   original* and   appellate   jurls- 
iction.     By  |   18  it  was  given  appellate 


juriSdietioB  over  the  eouts  of  first  in- 
stance; and  by  §  39  it  was  enacted  that 
"the  existing  audiencia  or  supreme  court 
is  hereby  abolished,  and  the  supreme  court 
provided  by  this  act  is  substituted  in  place 
thereof."  It  is  in  effect  conceded  that  under 
the  Spanish  system  the  courts  of  first  in- 
stance were  deemed  examining  courts,  hav- 
ing a  sort  of  preliminary  jurisdiction,  and 
that  their  judgments  of  conviction  or  ac- 
quittal were  not  final  until  the  case  had 
been  passed  upon  in  the  audiencia  or  su- 
preme court.  But  it  is  contended  that  this 
was  so  far  changed  by  General  Orders,  No. 
58,  §1  42,  43,  44,  and  60,  and  by  act  No. 
194  of  the  Philippine  Commission,  f  4 
(August  10,  1901),  that  the  judgments  of 
the  court  of  first  instance  are  final  unless 
an  appeal  be  taken.  And  so  it  was  held* 
with  respect  to  cases  other  than  capital,  in 
Kepner  v.  United  SUtes,  195  U.  S.  100,  121, 
49  L.  ed.  114,  121,  24  Sup.  Ct.  Rep.  797, 
1  Ann.  Cas.  656.  But  this  does  not  settle 
the  question  of  the  jurisdiction  of  the  su- 
preme court  of  the  Islands  where  an  appeal 
is  taken.  In  the  acts  referred  to,  the  right 
of  the  government,  as  well  as  of  the  defend- 
ant, to  appeal  from  the  judgment  in  a  crimi- 
nal case,  was  recognized.  In  the  Kepner 
Case  it  was  held  that  §  5  of  the  act  of  Con- 
gress of  July  1,  1902,  in  declaring  that 
"no  person  for  the  same  offense  shall  be 
twice  put  in  jeopardy  of  punishment,"  pre- 
vented an  appeal  by  the  government  from 
a  judgment  of  acquittal  in  the  court  of 
first  instance.  But  in  Trono  v.  United 
States,  199  U.  S.  621,  50  L.  ed.  292,  26 
Sup.  Ct.  Rep.  121,  4  Ann.  Cas.  773,  where 
the  defendants  appealed  from  a  judgment  of 
the  court  of  first  instance,  which,  upon  an 
indictment  for  murder,  had  found  them 
guilty  of  the  lower  crime  of  homicide,  it 
was  held  the  supreme  court  of  the  Islands 
had  power  to  reverse  the  judgment  and 
find  the  accused  guilty  of  the  higher 
crime  of  murder;  distinguishing  the  Kepner 
Case.  In  Flemister  v.  United  States,  207 
U.  S.  372,  52  L.  ed.  252,  28  Sup.  Ct.  Rep. 
129,  a  judgment  of  the  insular  supreme 
court,  increasing  the  sentence  imposed  byn 
the  court  of  first  instance,  was  afiirmed.ii^ 
See  •also  Dowdell  v.  United  States,  221  U.* 
S.  325,  327,  55  L.  ed.  763,  756,  31  Sup. 
Ct.  Rep.  590;  Pico  v.  United  States,  228 
U.  S.  226,  230,  57  L.  ed.  812,  814,  33  Sup. 
Ct.  Rep.  482.  In  short,  the  appellate  juris- 
diction of  the  supreme  court  of  the  Philip- 
pine Islands  in  criminal  cases  is  not  con- 
fined to  mere  errors  of  law,  but  extends  to 
a  review  of  the  whole  case.  And  such  is 
the  settled  practice  of  that  court.  United 
States  V.  Abijan,  1  Philippine,  83,  85; 
United  States  v.  Atiensa,  1  Philippine,  736, 
738. 
Judgment  affirmed. 
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(234  U.  8.  lOS) 

P.  A.  CARLSON,  PUT.  in  Err., 

STATE  OF  WASHINGTON,  ON  THE  RE- 
LATION OF  CHARLES  P.  CURTISS. 

Courts  (§  306*)— Bbbor  to  State  Coubt— 
Federal  Question— How  Raised. 

1.  A   decree   of   the  highest  state  court, 

which   affirmed   a   decree   below,   adjudging 

a  person  to  be  in  contempt,  is  reviewable  in 

the  Federal  Supreme  Court,  where  the  state 

court,  instead  of  disregarding  the  claim  of 

Federal  right  set  up  bj  defendant  in  his 

answer,   on  the  ground   that  it  had   been 

abandoned   in   the   trial   court,   recognized 

the  Federal  contention,  and  bj  its  decision 

necessarily  overruled  it. 

[Ed.  Note.— For  other  cases*,  see  Courts,  Cent. 
Dig.  S  1080;    Dec.  Dig.  9  396.^] 

Corns  (II  390*)— Error  to  State  Court- 
Review  OF   FACTS. 

2.  The  Federal  Supreme  Court,  when  re- 
riewing  the  judgment  of  a  state  court, 
must  examine  the  evidence,  if  the  state 
court's  findings  are  inadequate,  in  order  to 
determine  what  facts  mi^ht  reasonably  be 
found  therefrom,  and  which  would  furnish 
a  basis  for  the  asserted  Federal  right. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  U  1089.  1090;    Dec.  Dig.  I  S99.*] 

Canals  ({  18*)— Altering  Established 
Water  liEVEL— Authority  of  War  De- 
partment. 

3.  The  War  Department  csnnot  be  re- 
garded as  having  authority  to  order  the 
blasting  out  of  the  enbankment  at  the  head 
ol  a  Mp  canal  under  construction,  con- 
necting Lake  Washington  with  Salmon  bay, 
on  Puget  sound,  thereby  lowering  the  Lake 
level,  where,  prior  to  the  river  and  harbor 
act  of  June  25,  1910  (36  Stat,  at  L.  630, 
chap.  382),  all  that  was  done  by  authority 
of  Congress  on  the  part  of  the  Federal 
government  (aside  from  surveys  and  esti- 
mates and  the  acceptance  of  a  conveyance 
of  lands  for  the  right  of  way)  consisted 
of  dredging  work  in  Salmon  bay,  the  first 
oonstruction  work  authorized  in  aid  of  the 
ship  canal  proper  being  provided  for  by 
that  act,  and  being  therein  limited  to  the 
construction  by  the  government  of  a  lock 
at  the  narrows  at  the  entrance  to  Salmon 
bay,  in  the  expectation  that  the  excava- 
tion in  the  waterway  above  the  lock  would 
be  done  by  state  agency,  Congress  having 
at  all  times  scrupulously  refrained  from 
authorizing  anything  to  be  done  on  the 
part  of  the  Federal  government  with  ref* 
erence  to  lowering  the  level  of  Lake  Wash- 
ington, raising  the  level  of  Salmon  bay,  or 
otherwise  altering  the  level  of  any  part 
of  the  waterway,  and  expressly  providing 
in  such  statute  that  all  responsibility  for 
this  should  be  assumed  by  the  state  agency; 
and  it  is  immaterial  that  the  title  to  the 
right  of  way  was  vested  in  the  United 
S&tes,  and  that  it  was  presumably  intended 
that  the  Secretary  of  War  should  take 
^arge  of  the  work  when  finished. 

[Bd.  Note.— For  other  cases,  see  Canals,  Cent. 
Dig.  iS  20-24;    Dec.  Dig.  9  18.*] 

Injunction  (S  226*')  —  Contempt  —  Diso- 
bedience   OF    INJI7NCTI0N  — JUBTIFTINO 

UN  DEB  Executive  Obdeb. 

4.  A  disobedience  of  a  decree  of  a  state 
«mrt  enjoining  any  further  excavation  df 


TIT 


the  ship  canal  connecting  Lake  Washing- 
ton with  the  tidal  waters  of  Puget  sound 
cannot  be  justified  on  the  ground  that  the 
acts  charged  as  amounting  to  a  contempt 
were  done  under  the  direction  of  the 
officials  of  the  War  Department,  acting  in 
pursuance  of  and  in  accordance  with  aet« 
of  Congress,  if  the  War  Department  had 
no  authority  to  order  such  action. 

tEd.    Note.— For   other    cases,    see   lojunctlon. 
Cent.  Dig.  SS  474-477.  480-483:    Dee.  Dig.  8  SIS.*] 


[No.  807.] 

Submitted  March   17,  1914. 

25,  1914. 


Decided  Ma/ 


IN  ERROR  to  the  Supremo  Court  of  th« 
State  of  Washington  to  review  a  judg^ 
ment  which  affirmed  a  judgment  of  the 
Superior  Cqurt  of  Thurston  County,  In 
that  states  punishing  a  contempt  of  oourt» 
Affirmed. 

See  same  caae  below,  66  Wash.  630,  120 
Pae.104. 
The  facta  are  stated  in  the  opinion. 

Mr.  Gorwin  S.  ShnnJc  for  plaintiff  in 
error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

9 

*Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

PlaintifiT  in  error  waa  adjudged  by  the 
superior  court  of  Thurston  county,  in  the 
state  of  Washington,  to  be  in  contempt  of 
that  court,  in  that,  with  notice  of  a  decree 
made  by  it,  restraining  and  enjoining  any 
further  excavation  of  the  Lake  Washington 
canal,  or  any  lowering  of  the  waters  of 
Lake  Washington,  he  proceeded  to  blow  out^ 
an  embankment  at  the  head  of  the  canal,  ^ 
which,  until  that^time,  held  the  waters  of* 
the  lake  at  their  natural  level,  so  as  to  per- 
mit these  waters  to  flow  into  the  canal  and 
thereby  lower  the  level  of  the  lake.  The 
supreme  court  of  the  state  affirmed  the 
judgment  (06  Wash.  639,  120  Pac.  104),  and 
the  case  comes  here  under  §  237,  JrJicial 
Code  [36  Stat,  at  L.  1156,  chap.  231,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  227],  ipon  the 
ground  that  the  acts  done  by  plaintiff  in 
error,  and  because  of  which  he  was  held  to 
be  in  contempt  of  court,  were  done  under 
the  direction  and  authorization  of  officers 
of  the  W^ar  Department  of  the  United 
States,  acting  in  the  performance  of  their 
duties  in  constructing  a  public  improve- 
ment consisting  of  a  ship  canal  extending 
from  Lake  Washington  to  Salmon  bay,  in 
pursuance  of  statutes  of  the  United  States. 

Our  examination  of  the  Federal  question 
ie  somewhat  embarrassed  because  the  find- 
ings and  statements  of  fact  by  the  state 
courts  contain  no  finding  respecting  some 
of  the  facts  that  are  alleged  as  the  basis 
of  the   present  contention  of  plaintiff  la 
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error.  TIm  inadeqnacj  is  attributable,  no 
doubty  to  the  mode  in  which  the  alleged 
Federal  right  was  aaeerted.  Plaintiff  in 
error  having  been  brought  before  the  trial 
eourt  Qpon  an  order  to  show  cause,  based 
upon  a  sworn  eomplaint  or  information 
made  bj  the  relator,  setting  forth  circum- 
stantially the  blowing  out  of  the  embank- 
ment in  question  by  one  Erickson  and  by 
plaintiff  in  error  as  his  foreman,  the  latter 
in  his  answer  denied  that  he  blew  out  the 
embankment  upon  the  orders  of  Ericluon, 
and  on  the  contrary  averred  that  he  "did 
so  by  express  orders  of  the  engineering  de- 
partment of  the  United  States  government.'' 
There  was  testimony  tending  to  support 
this  averment,  but  the  trial  court,  while 
making  no  specific  finding  upon  the  sub- 
ject, in  effect  held  that  the  work  was  done 
in  behalf  of  the  state  of  Washington,  one 
of  the  parties  to  the  cause  in  which  the  re- 
straining decree  was  made.  To  its  findings 
numerous  exceptions  were  tal^en,  but  in 
none  of  these  was  any  Federal  right  as- 
Sserted,  nor  was  any  deficiency  in  the  find* 
•  ings  suggested.  The*  supreme  court,  how- 
ever, instead  of  disregarding  the  claim  of 
Federal  right  upon  the  ground  that  it  had 
been  abandoned  in  the  trial  court,  recog- 
nized the  contention  of  plaintiff  In  error 
that  the  "work  was  done  under  the  direc- 
tion of  the  United  States,  engineers  who 
had  charge  of  the  work  for  the  govern- 
ment," and  by  its  decision  necessarily  over- 
ruled it.  We  must  therefore  deal  with  the 
Federal  question.  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  257,  68  L.  ed.  — . 
84  Sup.  Ct.  Rep.  305. 

Among  the  assignments  of  error  is  one 
based  upon  the  refusal  of  the  supreme  court 
to  find  as  a  fact  that  the  acts  for  the  per- 
formance of  which  plaintiff  in  error  was 
held  guilty  of  contempt  were  done  under 
the  direction  and  authorization  of  officials 
of  the  War  Department  of  the  United 
States,  acting  in  pursuance  of  and  in  ac- 
cordance with  the  acts  of  Congress.  While, 
in  ordinary  cases,  we  are  bound  by  the  find- 
ings of  the  state  court  of  last  resort  re- 
specting matters  of  fact,  it  is  hardly  neces- 
sary to  say  that  that  court  cannot,  by  omit- 
ting to  pass  upon  the  basic  questions  of  fact, 
deprive  a  litigant  of  the  benefit  of  a  Federal 
right,  any  more  than  it  could  do  so  by  mak- 
ing findings  that  were  wholly  without  sup- 
port in  the  evidence.  And  just  as  this 
court,  where  its  appellate  jurisdiction  is 
properly  invoked  and  all  the  evidence  is 
brought  before  it,  will,  if  necessary  for  a 
decision  of  a  Federal  question,  examine  the 
entire  record  in  order  to  determine  whether 
there  is  evidence  to  support  the  findings  of 
the  state  court,  so  it  is  our  duty,  in  the 
absence   of  adequate    findings,   to   examine 


the  eridenoe  in  order  to  determine  what 
facts  might  reasonably  be  found  therefrom^ 
and  which  would  furnish  a  basis  for  the  as- 
serted Federal  right.  Southern  P.  Co.  v. 
Schuyler,  227  U.  S.  601,  611,  67  L.  ed.  662, 
669,  43  L.Rj^.(N.S.)  901,  33  Sup.  Ct  Rep. 
277,  and  cases  cited. 

Since  the  present  record  appears  to  con- 
tain all  the  evidence  that  was  submitted  to 
the  state  courts,  we  proceed  to  supplement 
the  statement  made  by  the  supreme  court  i« 
by  adding  such  further  facts  pertaining  toS 
the  asserted*elaim  of  Federal  right  as  might* 
reasonably  have  been  found,  with  the  fol* 
lowing  result: 

One  Erickson,  a  general  contractor,  had 
entered  into  a  contract  for  excavating  a 
part  of  the  Lake  Washington  canaL  The 
contract  was  in  writing,  dated  August  16, 
1910,  and  was  made  between  "Arthur  Wil- 
liams, Captain  Corps  Engineers,  United 
States  Army,  hereinafter  represented  as  the 
contracting  officer  representing  the  state  of 
Washington,  on  the  one  part,  and  C.  J. 
Erickson,  of  Seattle,  in  the  county  of  King, 
state  of  Washington,  hereinafter  designated 
as  the  contractor,  of  the  second  part."  The 
work  covered  by  the  contract  was  nearing 
completion  when,  on  October  22,  1910,  in 
an  action  pending  in  the  superior  court  in 
and  for  the  county  of  Thurston,  between 
William  L.  Bilger  and  others,  plaintiffs, 
and  the  state  of  Washington,  King  county, 
and  Erickson,  defendants,  upon  the  appli- 
cation of  the  plaintiffs  for  an  order  enjoin- 
ing defendants  from  removing  the  embank- 
ment between  the  excavated  portion  of  the 
canal  and  Lake  Washington,  the  court,  be- 
ing satisfied  that  such  removal  might  tend 
to  lower  the  waters  of  the  lake  to  the  detri- 
ment and  damage  of  the  plaintiffs,  an- 
nounced that  a  restraining  order  would 
issue.  In  accordance  with  this  announce- 
ment a  formal  decree  was  made  under  date 
October  28.  Erickson  had  notice  of  the  an- 
noimced  decree,  and  plaintiff  in  error,  who 
was  acting  as  his  foreman  upon  the  work, 
had  written  notice  of  it  on  October  26,  after 
which  he  proceeded  to  blow  up  the  embank- 
ment, contrary  to  the  prohibition.  Under 
the  state  practice,  the  decree  bound  them 
from  the  time  they  were  informed  of  it,  al- 
though it  was  not  yet  formally  entered. 
There  was  evidence  tending  to  show  that 
plaintiff  in  error  acted  under  orders  com- 
ing not  from  Erickson,  but  from  Captain 
Williams;  and  his  own  testimony  was  to 
this  effect.  Other  evidence  tended  to  show 
that  the  canal  strip  or  right  of  way  waSg^ 
in  the  control  of  the  War  Department,  with  o 
a  watchman  actually  npon*the  ground.  The  • 
contract  was  not  introduced  in  evidence, 
and  there  was  only  meager  testimony  as  to 
its  oontents,  ^hich  left  it  doubtful  whether 
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the  final  work  of  exeavatlng  the  openiiig  be- 
tween the  head  of  the  canal  and  the  lake 
was  within  its  provieiona.  Staoe  there  is 
no  distinct  finding  upon  this  sabject,  we 
will  consider  the  case  in  both  aspects. 

The  act  of  Congress  especially  invoked 
as  authority  for  what  waa  done  by  plain- 
tiff in  error  under  direction  of  Captain  Wil- 
liams is  the  river  and  harbor  act  of  June 
25,  1910  (36  8tat.  at  L.  630,  666,  chap. 
882),  whidi  contains  the  following: 

"Puget  sound — Lake  Washington  water- 
way: Continuing  improvement  by  the  con- 
struction of  a  double  lock,  with  the  neces- 
sary accessory  works,  to  be  located  at  'the 
Narrows,'  at  the  entrance  to  Salmon  bay, 
in  accordance  with  the  project  set  forth  in 
House  Document  numbered  nine  hundred 
and  fifty-three.  Sixtieth  Congress,  first  ses- 
sion, one  hundred  and  fifty  thousand  dol- 
lars; and  the  Secretary  of  War  may  enter 
into  a  contract  or  contracts  for  such  ma- 
terial and  work  as  may  be  neoesary  to  com- 
plete said  lock  and  accessory  works,  to  be 
paid  for  as  funds  may  be  provided  from 
time  to  time  by  law,  not  to  exceed  in  the 
aggregate  two  million,  two  hundred  and 
seventy-five  thousand  dollars,  including  the 
amount  herein  appropriated;  Provided,  that 
before  beginning  said  work,  or  making  such 
contract  or  contracts,  the  Secretary  of  War 
shall  be  satisfied  that  King  county,  or  some 
other  local  agency,  will  do  the  excavation 
In  the  waterway  above  the  lock  to  the  di- 
mensions reconunended  in  said  project,  and 
will  also  secure  the  United  States  from  lia- 
bility for  any  claims  or  damages  on  ac- 
count of  the  grant  made  to  James  A.  Moore 
or  his  assigns  by  the  act  of  Congress  ap- 
proved June  eleventh,  nineteen  hundred  and 
aix  [34  Stat,  at  L.  231,  chap.  3072,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1535],  or  on 
account  of  the  lowering  of  the  level  of  Lake 
Washington,  raising  the  level  of  Salmon 
bay,  or  any  other  alteration  of  the  level  of 
c  any  part  of  said  waterway." 
7  •  In  order  to  correctly  appreciate  the  mean- 
ing and  effect  of  this  language,  it  is  neces- 
sary to  refer  to  House  Document  No.  053, 
60th  Gong.,  1st  Sess.  (vol.  20),  and  to  cer- 
tain previous  acts  of  Congress  therein  men- 
tioned; and  while  reviewing  these  acts  we 
may  at  the  same  time  consider  whether  any 
<ti  them  contains  any  justification  of  what 
was  done  by  plaintiff  in  error. 

By  way  of  preface,  it  should  be  stated 
that  the  city  of  Seattle  lies  between  the 
tidal  waters  of  Puget  sound  and  Lake 
Washington,  the  latter  being  a  body  of 
fresh  water  2  miles  or  more  in  width  and 
19  miles  or  more  in  length,  and  having  a 
natural  leve?  80  feet  or  more  above  mean 
low  water  in  the  sound.  Between  this  lake 
and  the  sound   is  Lake  Union,  a  smaller 


body  of  fresh  water  (covering  about  1,000 
acres),  and  having  a  natural  level  much 
lower  than  that  of  Lake  Washington,  yet 
considerably  above  the  tide.  The  lakes  had 
independent  natural  outlets.  Salmon  bay 
is  a  small  body  of  water  connected  through 
Shilshole  bay  with  Puget  sound,  and  is  (or 
was)  affected  by  the  ebb  and  flow  of  the 
tide.  The  outlet  of  Sabnon  bay  is  known 
as  'the  Narrows.''  Salmon  bay  and  Lake 
Union  are  wholly  within  the  exterior  limits 
of  Seattle,  and  the  city  has  also  a  consider- 
able frontage  on  Lake  Washington.  This 
laks^  as  well  as  the  city,  lies  within  the 
limits  of  King  county. 

As  early  as  the  year  1890  (26  Stat,  at  L. 
452,  chap.  907,  U.  S.  Comp.  Stat.  1901,  p. 
8527),  Congress  authorised  a  survey  and 
estimate  to  be  made  for  a  ship  canal  to  con- 
nect the  waters  of  these  lakes  with  Puget 
sound.  A  survey  and  report  were  made  ae* 
cordingly,  but  nothing  resulted  until  1894 
(28  SUt.  at  L.  360,  chap.  299),  when  Con- 
gress appropriated  $25,000  for  dredging  Sal- 
mon bay,  and  the  improvement  of  the  water- 
way connecting  its  waters  with  the  lakes, 
but  with  a  proviso  that  no  part  of  the 
money  should  be  expended  upon  the  im-^ 
provement  of  the  connecting  waterway  until ^ 
the  entire  right  jof  way  and  a  releaae*from* 
all  liability  to  adjacent  property  owners 
had  been  secured  to  the  United  States  free 
of  cost  and  to  the  aatisfaction  of  the  Secre- 
tary of  War.  By  act  of  March  2,  1895  (28 
SUt.  at  L.  948,  chap.  189),  $5,000  of  this 
amount  was  authorized  to  be  expended  in 
making  a  definite  survey  and  location  of  the 
improvement  and  in  preparing  a  cadastral 
map  showing  each  property  required  to  be 
deeded  to  the  United  States,  or  from  which 
a  release  was  required.  The  act  of  June 
3,  1896  (29  Stat,  at  L.  234,  chap.  314, 
U.  8.  Comp.  Stat.  Supp.  1911,  p.  1540),  ap- 
propriated $150,000,  again  with  the  pro- 
viso that  no  part  of  it  should  be  expended 
on  the  improvement  of  the  waterway  con- 
necting the  sound  with  the  lakes  until  the 
entire  right  of  way  and  a  release  from  all 
liability  to  adjacent  property  owners  had 
been  secured  to  the  United  States;  and  with 
the  further  declaration  that  the  canal 
might  be  constructed  either  by  the  Smith's 
cove  route  or  by  the  Shilshole  bay  route, 
in  the  discretion  of  the  Secratary  of  War. 

In  1898  a  Board  of  Engineer  Officers  was 
appointed  to  determine  the  choice,  and 
recommended  the  Shilshole  bay  route,  with 
a  lock  at  the  Narrows,  near  the  foot  of  Sal- 
mon bay.  This  recommendation  was  ap- 
proved by  the  Secretary  of  War  April  14, 
1899,  and  right  of  way  proceedings  were 
completed  and  deeds  obtained  and  accepted 
by  Ihe  Secretary  of  War  in  1900. 

The   legislature   of  ■  Washington,   by   ael 
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approved  February  8,  1901  (Sesi.  Laws,  p. 
7 ) ,  granted  to  the  United  States  the  right 
to  construct  and  operate  the  ship  canal 
upon  any  lands  belonging  to  and  waters  of 
the  state  in  King  county,  within  limits  to 
be  defined  by  the  plans  and  specifications 
for  the  improvement  as  approved  by  the 
Secretary  of  War,  with  the  right  to  raise 
the  waters  of  Salmon  bay  and  to  lower  the 
waters  of  Lake  Washington  in  the  prose- 
cution of  the  improvement. 

Congress  was  still  unwilling  to  sanction 
any  particular  project  for  the  canal,  and 
by  act  of  June  13,  1902  (32  Stat,  at  L. 
Z  347,  chap.  1079),  while  an  appropriation  of 
r  1160,000  was^made  under  the  usual  desig- 
nation for  ''improving  waterway  connecting 
Puget  sound  with  Lakes  Union  and  Wash- 
ington," it  was  provided  that  this  sum,  to- 
gether with  the  unexpended  balance  to  the 
credit  of  the  improvement,  should  be  ex- 
pended in  dredging  a  low-water  channel  10 
feet  in  depth  from  Shilshols  bay  through 
Salmon  bay  to  the  wharves  at  Ballard  (at 
the  head  of  the  bay) ;  with  a  further  pro- 
viso that  a  board  of  engineers  should  be 
appointed  by  the  Secretary  of  War  to  make 
surveys,  examinations,  and  investigations 
to  determine  the  feasibility  and  advisability 
of  constructing  a  canal  with  necessary  loclu 
and  dams,  connecting  Puget  sound  with  the 
lakes,  of  sufficient  width  and  depth  to  ac- 
commodate the  largest  commercial  and 
naval  vessels,  to  examine  the  route  for  a 
similar  canal  connecting  Elliott  bay  with 
the  lakes,  and  to  report  upon  the  relative 
advantages  of  all  proposed  routes;  and  it 
was  declared  that  ''nothing  herein  shall  be 
construed  as  the  adoption  of  any  project  for 
the  construction  of  a  waterway  connecting 
Puget  sound  with  Lakes  Union  and  Wash- 
ington." The  board  reported,  January  6, 
1903,  that  a  canal  sufficient  to  accommo- 
date the  largest  commercial  and  naval  ves- 
sels was  ifiasible,  but  not  advisable,  chiefly 
because  of  the  great  cost,  estimated  at  over 
$8,000,000. 

The  act  of  March  3,  1905  (33  Stat,  at 
L.  1144,  chap.  1482),  made  a  further  ap- 
propriation of  $125,000,  limited  to  dredg- 
ing the  channel  to  Ballard. 

Meanwhile,  it  appears,  the  people  of  Se- 
attle had  become  discouraged  about  the 
prospect  of  obtaining  government  aid,  and 
therefore  accepted  the  proposition  of  one 
James  A.  Moore  to  build  upon  the  govern- 
ment right  of  way  a  canal  with  a  suitable 
timber  lock,  if  the  county  of  King  would 
contribute  $500,000  toward  it;  and  an  act 
of  0>ngre8S  of  June  11,  1906  (34  Stat. 
at  L.  231,  chap.  3072,  U.  S.  (3omp. 
Stat.  Supp.  1911,  p.  1635),  was  secured, 
authorizing  him  to  proceed  with  this 
work,  subject  to  such  condiilons  and  stipu- 


ilatioBs  as  should  b«  imposed  by  tht^ 
KJhief  of  Engineers  and  the  Secretary  of? 
War  f<Hr  the  protection  of  navigation  and 
the  property  and  other  interests  of  the 
United  States,  to  include  provision  for  the 
discharge  of  waters  from  Lakes  Union  and 
Washington,  and  afford  adequate  protec- 
tion against  claims  for  damages  for  chang- 
ing the  level  of  Lake  Washington,  and 
subject  to  provisos  which  required  that  plans 
and  specifications  should  be  approved  by 
the  Secretary  of  War,  that  Moore  and  his 
assigns  should  be  liable  for  any  damage  oc- 
casioned by  the  construction  of  the  lock 
and  canal  by  overflow,  by  a  lowering  of  the 
waters  affected,  or  otherwise,  and  that  the 
canal  and  lock  when  completed  should  be 
turned  over  to  the  United  States  ready  for 
use  and  free  of  all  expense. 

The  Moore  plan  included  a  timber  lock 
between  the  lakes,  and  seems  to  have  con- 
templated another  lock  to  be  constructed 
by  the  government  at  the  mouth  of  Salmon 
bay.  Shortly  after  the  passage  of  the  act 
just  mentioned  King  county  pledged  its 
credit  to  the  extent  of  $500,000  in  aid  of 
the  Moore  project.  A  little  later  however, 
the  local  interests  inaugurated  a  movement 
for  the  installation  of  a  permanent  masonry 
lock  in  place  of  the  timber  lock,  and  legis- 
lative authorization  was  procured  (act  of 
March  18,  1907,  Sees.  Laws,  p.  582)  for 
the  establishment  of  an  assessment  district 
in  order  to  impose  upon  the  shore  lands 
benefited  a  part  of  the  cost  of  the  improve- 
ment. The  same  legislature  supplemented 
the  act  of  1901  by  a  specific  grant  of  a 
right  of  way  over  state  lands  between  the 
lakes  (act  of  March  16,  1907,  Sess.  Laws» 
p.  498). 

About  the  same  time  Congress  was  again 
appealed  to,  and  by  act  of  March  2,  1907 
(34  Stat,  at  L.  1108,  chap.  2509),  the 
Secretary  of  War  was  authorized  to  *'make 
a  survey  and  estimate  of  cost  of  said  water- 
way or  canal  with  one  lock,  with  a  view 
to  the  construction  of  the  same,  in  conjunc- 
tion with  the  county  authorities  of  King 
county  or  other  agency,  of  sufficient  size 
to  accommodate  the  largest  commercial  or^-i 
naval  vessels  afloat;  or,  if  deemed  more^ad-* 
visable,  with  a  view  to  the  construction  of 
a  canal  of  less  dimensions,  and  to  submit 
dimensions  and  estimate  of  cost  of  same,  to- 
gether with  a  report  upon  what  portion  of 
said  work  will  be  done  or  contribution  to  be 
made  by  said  county  or  other  agency." 
And  the  provisions  of  the  act  of  June  11, 
1006,  were  thereby  so  modified  as  to  per- 
mit Moore  or  his  assigns  to  excavate  a 
channel  from  deep  water  in  Puget  sound  at 
the  mouth  of  Salmon  bay  to  deep  water  in 
Lake  Washington,  in  lieu  of  constructing 
the  canal  and  timber  lock  specified  in  thai 
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act.  In  June,  1907,  Moore  Msignad  his 
rights  to  a  corporation  created  for  the  pur- 
pose of  taking  them  over  and  co-operating 
with  the  assessment  district  in  carrying 
out  the  work  proposed  to  be  done  by  local 
agencies;  and  it  appears  that  some  pre- 
liminary work  was  done  upon  the  ground. 
By  act  of  Congress  of  February  6,  1909 
(36  Stat,  at  L.  013,  chap.  83),  the  time 
allowed  to  Moore  or  his  assigns  for  com- 
pletion of  the  canal  was  extended  until 
June  11,  1912. 

In  view  of  the  history  of  the  matter,  the 
phrase  "waterway  or  canal  with  one  lock" 
in  the  act  of  1907  evidently  indicated  a 
lock  at  the  Narrows,  and  a  continuous 
waterway  thence  to  Lake  Washington;  and 
BO  it  was  construed.  Pursuant  to  the  au- 
thorization of  Congress,  an  elaborate  report 
of  a  survey  and  estimate  of  the  cost  of  the 
proposed  waterway  was  made  by  Major 
Chittenden,  of  the  Engineer  Corps,  under 
date  December  2,  1907,  and  submitted  with 
the  approval  of  the  Division  Engineer  to 
the  Chief  of  Engineers  at  Washington.  It 
was  reviewed  by  the  Board  of  Engineers  for 
Rivers  and  Harbors,  and  approved  by  them 
under  date  March  30,  1908,  transmitted 
by  the  Chief  of  Engineers,  with  his  ap- 
proval, to  the  Secretary  of  War,  and  by 
the  Acting  Secretary  transmitted  to  Con- 
gress under  date  May  20,  1908.  It  is  this 
report  and  the  accompanying  documents 
which  constitute  House  Doc  No.  953,  60th 
^  Congress,  1st  Scss.,  vol.  20,  referred  to  in 
H  the  act  of  June  25,  1910  (36  Stat,  at  L.  666, 
•  chap.  382),  above  quoted.  *The  project  as 
thus  submitted  contemplated  the  construc- 
tion of  a  double  lock,  to  be  located  at  the 
Narrows  at  the  entrance  to  Salmon  bay, 
and  an  unbroken  waterway  through  Sal- 
mon bay  and  Lakes  Union  and  Washington, 
the  differences  in  level  to  be  overcome  by 
raising  Salmon  bay  and  lowering  Lake 
Washington  approximately  to  the  level  of 
Lake  Union.  With  reference  to  that  part 
of  the  act  of  1907  requiring  report  to  be 
made  as  to  what  portion  of  the  work  would 
be  done  or  contribution  made  by  King 
county  or  other  agency,  the  recommenda- 
tion was  that,  in  lieu  of  a  cash  contribu- 
tion, the  local  interests  should  be  asked  to 
do  a  specific  portion  of  the  work..  Major 
Chittenden  proposed  that  the  government 
should  build  the  lock,  and  that  the  local 
agency  should  excavate  the  canal.  His 
recommendation  to  this  effect  was  concurred 
in  by  the  Division  Engineer  and  by  the 
Board  of  Engineers  for  Rivers  and  Harbors, 
and  the  board  further  recommended:  "That 
the  undertaking  of  the  project  by  the 
United  States  be  made  contingent  upon  the 
furnishing  to  the  Secretary  of  War  of 
satisfactory  evidence:  First.  That  King 
34  S.  C— 46 


oonntj  or  other  local  agency  will  do  the 
excavation  in  the  waterway  above  the  look 
to  the  dimensions  recommended.  Second. 
That  the  said  King  county  or  other  local 
agency  will  hold  the  United  States  free 
from  any  claims  or  damages  on  account  of 
the  grant  made  to  James  A.  Moore  or  his 
assigns  on  account  of  the  act  of  June  11, 
1906.  Third.  That  the  said  King  county 
or  other  local  agency  will  hold  the  United 
States  free  against  any  claims  or  damages 
on  account  of  lowering  the  level  of  Lake 
Washington,  raising  the  level  of  Salmon 
bay,  or  any  other  alteration  of  the  level  of 
any  part  of  said  waterway." 

As  will  appear  by  reference  to  the  act  of 
1910,  these  recommendations  were  approved 
and  adopted  by  Congress  as  a  part  of  the 
project,  and  the  appropriation,  as  well  as 
the  authorization  of  the  contract,  was  con- 
fined to  the  construction  of  a  double  lockn 
at  the  Narrows.  From  the* foregoing  re-* 
view,  it  becomes  evident  that  prior  to  this 
act  all  that  was  done  by  authority  of  Con- 
gress on  the  part  of  the  Federal  govern- 
ment (aside  from  surveys  and  estimates  and 
the  acceptance  of  a  conveyance  of  lands  for 
the  ri^t  of  way  of  the  canal )  consisted  of 
dredging  work  in  Salmon  bay ;  and  that  the 
first  construction  work  authorized  in  aid 
of  the  ship  canal  proper  was  that  provided 
by  the  act  of  1910,  and  was  limited  to  the 
construction  by  the  government  of  a  lock 
at  the  Narrows.  It  is  further  evident  that 
at  all  times,  and  notably  in  the  act  of  1910, 
Congress  has  scrupulously  refrained  from 
authorizing  anything  to  be  done  on  the 
part  of  the  Federal  government  with  ref- 
erence to  lowering  the  level  of  Lake  Wash- 
ington, raising  the  level  of  Salmon  bay,  or 
otherwise  altering  the  level  of  any  part  of 
the  waterway,  and  that  by  the  act  of  1910 
it  was  expressly  provided  that  all  respon- 
sibility for  this  should  be  assumed  by  King 
county  or  some  other  local  agency. 

Now,  the  Bilger  suit,  as  appears  by  the 
decree  therein  already  mentioned,  was 
brought  by  parties  who  were  owners  of 
shore  lands  abutting  upon  Lake  Washing- 
ton, and  riparian  rights  pertaining  thereto, 
and  the  action  was  based  upon  the  injury 
threatened  to  their  property  and  rights  by 
the  material  lowering  of  the  water  of  that 
lake,  which  was  a  necessary  part  of  the 
public  improvement.  The  defendants  were 
the  state,  the  county,  and  the  contractor, 
and  the  object  of  the  decree  forbidding  the 
further  excavation  of  the  canal  was  to  pre- 
vent the  lowering  of  the  water  to  the  detri- 
ment of  plaintiffs'  property  rights.  There 
is  nothing  to  show  that  the  United  States 
had  acquired  any  rights  as  against  these 
plaintiffs  or  other  property  owners  of  the 
same   class,   and  any  assumption   by   the 
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War  Department  of  responsibility  for  inter- 1 
fering  with  the  natural  level  of  the  lake  is 
inconsistent  with  the  whole  course  of  legis- 
ts lation  to  which  reference  has  been  made, 
iH  and  especially  with  the  act  of  1910.     And 

*  this  renders  more*clear,  what  would  prob- 
ably be  sufficiently  plain  from  the  lan- 
guage above  quoted  from  the  instrument, 
that  the  contract  of  August  16,  1910,  be- 
tween Captain  Williams  and  Erickson,  was 
made  not  in  behalf  of  the  United  States, 
but  in  behalf  of  the  state  of  Washington. 
An  engineer  officer  of  the  United  States 
Army  was  probably  selected  to  represent 
the  state  as  a  matter  of  convenience,  in 
view  of  the  fact  that  before  acceptance  of 
the  finished  work  by  the  government,  the 
Approval  of  the  Secretary  of  War  was  a 
necessary  prerequisite.  Bui  this  did  not  in 
Any  wise  enlarge  the  authority  of  Captain 
Williams  with  respect  to  the  performance 
of  the  agreement.  The  act  of  Congress  gave 
him  no  authority  to  act  in  behalf  of  the 
Federal  government  with  respect  to  the 
work  of  excavating  the  canal,  or  making  a 
connection  between  it  and  Lake  Washing- 
ton which  would  necessarily  lower  the  level 
of  that  lake.  Hence  it  is  a  matter  of  no 
moment,  for  present  purposes,  whether  the 
work  for  which  plaintiff  in  error  was  held 
guilty  of  contempt  of  court,  and  which  he 
claims  was  done  under  order  of  Captain 
Williams,  was  within  or  without  the  Brick- 
son  contract. 

We  are  aware  that  the  supreme  court  of 
the  state  of  Washington,  upon  review  of 
the  decree  in  the  Bilger  suit,  held  that 
while  the  actual  work  of  dredging  the  canal 
was  done  by  the  state  and  the  county,  it 
was  done  on  behalf  of  the  United  States. 
It  was  for  this  reason,  in  part,  that  the 
decree  awarding  an  injunction  to  restrain 
the  further  excavation  of  the  canal  was 
reversed.  63  Wash.  467,  467,  116  Pac.  19. 
So  far  as  this  view  may  have  influenced 
the  court  in  declaring  the  policy  of  the 
state,  we  have  no  concern  with  it.  But  we 
deem  it  clear  that,  under  the  aets  of  Con- 
gress, no  agency  for  the  Federal  government 
eould  arise  with  respect  to  anything  done 
in  the  construction  of  the  canal  or  the 
lowering  of  the  level  of  Lake  Washington. 
^  Neither  the  fact  that  the  title  to  the  right 
H  of  way  was  vested  in  the  United  States,  nor 

*  the  presumed  purpose  that  the  Secretary  of 
War  should  take  charge  of  the  work  when 
finished,  can  override  the  evident  policy  of 
Congress  that  the  canal  should  be  accepted 
only  when  completed  and  ready  for  use,  free 
of  cost  to  the  United  States,  and  that  the 
local  interests  should  do  the  work  of  ez- 
eavation  and  assume  sole  responsibility  for 
lowering  the  level  of  the  water. 

Sinoe  we  are  of  the  opinion  that  Captain 


WilUams  derived  no  authority  from  tha 
acts  of  Congress,  it  follows  that  the  im- 
munity here  asserted  with  respect  to  acts 
done  under  his  command  is  without  legal 
support.  And  this  renders  it  unnecessary 
to  consider  whether  plaintiff  In  error,  being 
subject  to  the  restraint  of  tho  decree  of 
the  state  court  in  the  Bilger  suit  as  an 
agent  of  Erickson,  one  of  the  parties  there- 
to, could,  without  modification  of  that  de- 
cree, have  successfully  elaimed  immunity 
for  a  violation  of  the  restraint  upon  the 
plea  that  he  acted  under  the  authority  of 
the  Federal  government.  Upon  this  ques- 
tion, therefore,  wa  express  no  opinion* 
Judgment  affirmed. 


J?ARTE  ROE. 


(234  U.  8.  70) 


Mandamus  (§  4*)^To  Rbvisw  Judicial 
Action— Remand   of   Causib   to    State 

COUBT. 

The  refusal  of  a  Federal  district  judge 
to  remand  to  the  state  court  whence  it  had 
been  removed  a  suit  against  a  Federal  cor- 
poration involving  the  requisite  jurisdio^ 
tional  amount,  and  therefore  removable, 
unless  made  otherwise  bv  the  fact  that  it 
also  arose  under  the  employers'  liabiUtj  act 
of  April  22,  1908  (36  SUt.  at  L.  65,  chap. 
149,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322), 
as  amended  by  the  act  of  April  6,  1910  ( 36 
Stat,  at  L.  291,  chap.  143,  U.  S.  Comp.  SUt. 
Supp.  1911,  p.  1324),  cannot  be  reviewed 
by  mandamus,  since  such  ruling  would 
be  subject  to  appellate  review  after  final 
judgment. 

[Bd.  Note.— For  otber  cases,  see  Mandamas, 
Cent.  Dig.  ftS  9-21,  24-84 :   Dec.  Dig.  9  4.*] 

[No.  13,  Original.] 

Argued  April  6,   1914.     Decided  May  25, 

1914. 

PETITION  for  Writ  of  Mandamus  to  th« 
judge  of  the  District  Court  of  the 
United  States  for  the  Fastem  District  of 
Texas,  to  compel  the  remand  of  a  cause  to 
the  state  court  whence  it  had  been  re- 
moved. Rule  discharged.  Petition  dis- 
missed. 

The  facts  are  stated  in  the  opinion. 

Mr.  8.  P.  Jones  for  petitioner. 

Messrs.  Joseph  W.  Bafley  and  F.  H. 
Prendergast  for  respondent. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

By  an  action  begun  in  a  state  court  in 
Harrison  county,  Texas,  W.  L.  Roe  sought 
to  recover  from  the  Texas  &  Pacific  Rail- 
way Company,  a  Federal  corporation^ 
$30,000  as  damages  for  personal  injuries  sus- 
tained through  its  negligence  while  he  was 
in  its  employ  as  a  brakeman,  and  while  both 
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were  engaged  in  interitate  eommeroe.  In 
due  time  and  in  the  accustomed  way,  the 
ease  was  removed  into  the  district  court  of 
the  United  States  for  that  district  upon  the 
sole  ground  that  it  was  one  arising  under 
a  law  of  the  United  States,  in  that  the  de- 
fendant was  chartered  by  an  act  of  Con- 
gress. The  plaintiff  then  moved  that  the 
case  be  remanded  upon  the  ground  that  it 
also  arose  under  the  Federal  employers' 
liability  act  (35  Stat,  at  L.  65,  chap.  149,  U. 
S.  Comp.  Stat.  Supp.  1911,  p.  1322;  36  Stat 
at  L.  291,  chap.  143,  U.  8.  Comp.  Stat.  Supp. 
1011,  p.  1324),  and  therefore  was  not  re- 
movable. After  a  hearing,  the  motion  was 
denied,  for  reasons  assigned  in  the  second 
branch  of  the  opinion  in  Van  Brimmer  ▼• 
Texas  &  P.  R.  Co.  190  Fed.  304,  307.  The 
S  plaintiff  then  petitioned  this  court  for  a 
*  writ  of  mandamus  commandingHhe  judge  of 
the  district  court  to  remand  the  case.  A 
rule  to  show  cause  was  granted,  and  the 
respondent  answered  that  the  motion  to 
remand  had  been  denied  because,  upon  con- 
siderati<m,  he  believed  the  case  was  lawfully 
removed. 

As  the  case  arose  under  a  law  of  the  Unit- 
ed States,  namely,  the  defendant's  Federal 
charter  (see  Pacific  R.  Removal  Cases,  115 
U.  8.  1,  29  L.  ed.  319,  6  Sup.  Ct.  Rep.  1113 ; 
Texas  &  P.  R,  Co.  ▼.  Cody,  166  U.  S.  606,  41 
L.  ed.  1132,  17  Sup.  Ct  Rep.  703,  1  Am. 
Neg.  Rep.  763),  and  the  requisite  amount 
was  in  controversy,  it  is  conceded  that  it 
was  removable  unless  made  otherwise  by  the 
fact  that  it  also  arose  under  the  Federal 
employers'  liability  act  In  the  6th  section, 
as  amended  in  1910,  that  act  declares: 
'The  jurisdiction  of  the  courts  of  the  Unit- 
ed States  under  this  act  shall  bo  concur- 
rent with  that  of  the  courts  of  the  several 
states,  and  no  case  arising  under  this  act, 
and  brought  in  any  state  court  of  competent 
jurisdiction,  shall  be  removed  to  any  court 
of  the  United  States."  A  like  restriction 
upon  removals  appears  in  §  28  of  the  Ju- 
dicial Code  [36  Stat  at  L.  1094,  chap.  231, 
U.  a  Comp.  Stat  Supp.  p.  140]. 

The  question  presented  to  the  district 
court  by  the  motion  to  remand  was  whether 
these  provisions  were  intended  to  forbid  a 
removal  in  every  case  falling  within  the  em- 
ployers' liability  act,  regardless  of  the 
presence  of  some  independent  ground  of  re- 
moval, as  in  this  instance,  or  only  to  de- 
clare that  the  fact  that  a  ease  arises  under 
that  act  shall  not  be  a  ground  of  removal. 
RegardiniT  the  latter  of  these  alternatives 
as  sustained  by  the  better  reasoning^  the 
court  denied  the  motion;  and  upon  this 
petition  for  mandamus  we  are  asked  to  re- 
view that  ruling,  pronounce    it   erroneous. 


and  direct  the  respondent  to  retract  it  and 
remand  the  case. 

Whether  the  ruling  was  right  or  wrong, 
it  was  a  judicial  act,  done  in  the  exercise 
of  a  jurisdiction  conferred  by  law,  and, 
even  if  erroneous,  was  not  void  or  open  to 
collateral  attack,  but  only  subject  to  cor- 
rection in  an  appropriate  appellate  proceed- {J 
ing.  Chesapeake  &  O.  R.  Co.  v/McCabe,  213* 
U.  S.  207,  63  L.  ed.  765,  29  Sup.  Ct.  Rep. 
430;  Re  Metropolitan  Trust  Co.  218  U.  S. 
312,  54  L.  ed.  1051,  31  Sup.  Ct  Rep.  18. 
Like  any  other  ruling  in  the  progress  of  the 
case,  it  will  be  regularly  subject  to  appellate 
review  after  final  judgment,  and  the  author- 
ized mode  of  obtaining  such  a  review,  the 
action  being  at  law,  is  by  a  writ  of  error. 
Judicial  Code,  §§  128,  238;  Missouri  P.  R. 
Co.  V.  Fitzgerald,  160  U.  S.  556,  582,  40  L. 
ed.  586,  542,  16  Sup.  Ct  Rep.  389. 

The  accustomed  office  of  a  writ  of  man- 
damus, when  directed  to  a  judicial  officer, 
is  to  compel  an  exercise  of  existing  jurisdic- 
tion, but  not  to  control  his  decision.    It  does 
not  lie  to  compel  a  reversal  of  a  decision^ 
either  interlocutory  or  final,  made  in  the 
exercise  of  a  lawful  jurisdiction,  especially 
where  in  regular  course  the  decision  may  be 
reviewed  upon  a  writ  of  error  or  an  appeaL 
Bank  of  Columbia  v.  Sweeney,  1  Pet.  567,  7 
L.  ed.  265 ;  Life  k  Fire  Ins.  Co.  v.  Adams,  0 
Pet  571,  602,  0  L.  ed.  233,  244;  Ex  parte 
Taylor,  14  How.  3,  18,  14  L.  ed.  302,  306; 
Ex  parte  Many,  14  How.  24,  14  L.  ed.  311; 
Ex  parte  Kewman,  14  Wall.  152,  169,  20  L. 
ed.  877,  888;   Ex  parte  Sawyer,  21  WalL 
235,  22  L.  ed.  617;  Ex  parte  Flippin,  94  U. 
S.  348,  24  L.  ed.  194;  Ex  parte  Loring,  94 
U.  8.  418,  24  L.  ed.  165;    Ex    parte    Dea 
Moines  &  M.  R.  Co.  103  U.  a  794,  26  L.  ed. 
461;  Ex  parte  Baltimore  &  0.  R.  Co.  108  U. 
S.  566,  27  L.  ed.  812,  2  Sup.  Ct.  Rep.  876; 
American  Constr.  Ca  v.  Jacksonville,  T.  ^ 
K.  W.  R.  Co.  148  U.  S.  372,  379,  37  L.  ed. 
486,  489,  13  Sup.  Ct  Rep.  758;  Re  Atlantic 
City  R.  Co.  164  U.  S.  633,  41  L.  ed.  579,  17 
Sup.  Ct.  Rep.  208;  Re  Okhihoma,  220  U.  S. 
191,  209,  55  L.  ed.  431,  435,  31  Sup.  Ct 
Rep.  426 ;  Ex  parte  First  Nat  Bank,  228  U. 
8.  516,  57  L.  ed.  946,  33  Sup.  Ct  Rep.  591. 
And  this  is  true  of  a  decision  denying  a 
motion  to  remand.    Ex  parte  Hoard,  105  U. 
S.  578,  26  L.  ed.  1176;  Re  PoUitz,  206  U.  S. 
328,  51  L.  ed.  1081,  27  Sup.  Ct.  Rep.  729; 
Ex  parte  Nebraska,  209  U.  S.  436,  52  L.  ed. 
876,  28  Sup.  Ct  Rep.  581;  Ex  parte  Gruet' 
ter,  217  U.  8.  586,  54  L.  ed.  892,  30  Sup. 
Ct  Rep.  690;  Ex  parte  Harding,  219  U.  S. 
363,  55  L.  ed.  252,  37  L.R.A.(N.S.)  892,  31 
Sup.  Ct  Rep.  324.    In  the  last  case  the  sub- 
ject was  extensively  considered  and  it  waa 
held  that  the  writ  of  mandamus  may  not  b# 
used  to  correct  alleged  error  in  a  refusal 
to  remand  where,  after  final  judgment,  tli* 
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order  may  be  reviewed  upon  a  writ  of  error 
or  an  appeal.  To  that  view  we  adhere,  and 
therefore  we  are  not  here  at  liberty  to  con- 
sider the  merits  of  the  question  involved  in 
the  District  Court's  ruling. 

Rule  discharged;  petition  dismissed. 


<234  U.  8.  74) 

SIMON  TAYLOR  et  al.,  Plflfa.  in  Err., 

V. 

JOE  ANDERSON  et  aL 

Courts  (§  209*)  —  Pleading  —  Jurisdic- 
tional Averments  —  Raising  Federal 
Question  bt  Anticipating  Defense. 

Allegations  in  the  petition  in  an  action 
of  ejectment  that  defendants  were  assert- 
ing ownership  in  themselves  under  a  cer- 
tain deed,  and  that  such  deed  was  void 
tinder  congressional  legislation  restricting 
the  alienation  of  lands  allotted  to  the 
Choctaw  and  Chickasaw  Indians,  do  not  pre- 
sent a  case  arising  under  the  laws  of  the 
United  States  of  which  a  Federal  circuit 
court  has  jurisdiction  without  diversity 
of  citizenship. 

[Ed.  Note.— For  other  cases,  ■••  CJourts,  Cent. 
Dig.  S  841 :    Dec.  Dig.  |  299.*] 

[No.  338.] 

Submitted   April   30»    1914.     Decided  May 

25,  1914. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Oklahoma  to  review  a  judgment  dismiss- 
ing, for  want  of  jurisdiction,  the  petition 
in  an  action  in  ejectment.    Affirmed. 

See  same  case  below  on  demurrer,  197 
Fed.  383. 

The  facts  are  stated  in  the  opinion. 

Mr.  Napoleon  B.  Mazey  for  plaintiffs 
in  error. 

Mr.  H.  A.  liedbetter  for  defendants  in 
error. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

The  judgment  here  under  review  is  one  of 
dismissal  for  want  of  jurisdiction.  The 
action  was  in  ejectment.  The  petition  al- 
leged that  the  plaintiffs  were  owners  in  fee 
and  entitled  to  the  possession;  that  the  de- 
fendants had  forcibly  taken  possession  and 
were  wrongfully  keeping  the  plaintiffs  out 
of  possession,  and  that  the  latter  were 
damaged  thereby  in  a  sum  named.  Noth- 
ing more  was  required  to  state  a  good  cause 
of  action.  Snyder's  Comp.  Laws  (Okla.) 
§§  5627,  CI  22;  Joy  v.  St.  Louis,  201  U.  S. 
332,  340,  50  L.  ed.  776,  780,  28  Sup.  Ct 
g  Rep.  478.  But  the  petition,  going  beyond 
*  what  was  required,  alleged *with  much  detail 
that  the  defendants  were  asserting  owner- 1 
ship  in  themselves  under  a  certain  deed,  and 


that  it  was  void  under  the  legislation  of 
Congress  restricting  the  alienation  of  lands 
allotted    to    the    Choctaw    and    Chickasaw 
Indians.    However  essential  or  appropriate 
these  allegations  might  have  been  in  a  bill 
in  equity  to  cancel  or  annul  the  deed,  they 
were  neither  essential  nor  appropriate  in  a 
a  petition  in  ejectment.    Apparently,  their 
purpose  was  to  anticipate  and  avoid  a  de- 
fense which  it  was  supposed  the  defendants 
would  interpose;   but,  of  course,  it  rested 
with  the  defendants  to  select  their  ground 
of  defense,  and  it  well  might  be  that  this 
one  would  not  be  interposed.    In  the  order- 
ly course,  the  plaintiffs    were    required   to 
state  their  own  case  in  the  first  instance, 
and  then  to  deal  with  the  defendants'  after 
it    should     be    disclosed    in    the    answer. 
Snyder's  Comp.  Laws,  §§  5624,  6642,  5068; 
Boston  ft  M.  Consol.  Copper  &  S.  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  188  U.  S. 
632,  639,  47  L.  ed.  626,  631,  23  Sup.  Ct.  Rep. 
434.     Diversity  of  citizenship  was  not  al- 
leged, and,  unless  the  allegations  respecting 
the    invalidity,     under    tlie    legislation    of 
Congress,  of  the  defensive  claim  attributed 
to  the  defendants,  operated  to  bring  the  case 
within  the  jurisdiction  of  the  circuit  courts 
the  judgment  of  dismissal  was  plainly  right. 
It  is  now  contended  that  these  allegations 
showed  that  the  case  was  one  arising  under 
the  laws  of  the  United  States, — namely,  the 
acts  restricting  the  alienation  of  Choctaw 
and  Chickasaw   allotments, — and  therefore 
brought  it  within  the  circuit  court's  juris* 
diction.     But  the  contention  overlooks  re- 
peated decisions  of  this  court  by  which  it 
has  become  firmly  settled  that  whether  a 
case  is  one  arising  under  the  Constitution 
or  a  law  or  treaty  of  the  United  States,  in 
the  sense  of  the  jurisdictional  statute  (now 
§  24,  Judicial  Code  [36  Stat,  at  L.  1091, 
chap.  231,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
135] ) ,  must  be  determined  from  what  neces- 
sarily appears  in  the  plaintiff's  statement 
of  his  own  claim  in  the  bill  or  declaration, 
unaided  by  anything  alleged  in  anticipations 
or  avoidance  of  defenses  which*it  is  thought* 
the  defendant  may  interpose.    Tennessee  v. 
Union  k  Planters'  Bank,  152  U.  S.  454,  460, 
464,  38  L.  ed.  511,  513,  515,  14  Sup.  Ct.  Rep. 
654;   Third  Street  k  Suburban    R.    Co.    v. 
Lewis,  173  U.  S.  457,  460,  43  L.  ed.  766,  767, 
19  Sup.  Ct.  Rep.  451 ;  Florida  C.  &  P.  R.  Co. 
V.  Bell,  176  U.  S.  321,  329,  44  L.  ed.  486, 
490,  20   Sup.   Ct   Rep.   399;    Boston  k  M. 
Consol.  Copper  k  8.  Min.  Co.  v.  Montana 
Ore  Purchasing  Co.  and  Joy  v.  St.  Louis, 
supra;   Devine  v.  Los  Angeles,  202  U.  8. 
313,  333,  50  L.  ed.  1046,  1053,  26  Sup.  Ct. 
Rep.  652 ;  Louisville  &  N.  R.  Co.  v.  Mottley, 
211  U.  8.  149,  53  L.  ed.  126,  29  Sup.  Ct. 
Rep.  42;  Shulthis  v.  ^IcDougal,  225   U.  8. 
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Ml,  660,  56  L.  ed.  1205,  1210,  32  Sup.  Gt 
Rep.  704;  Denver  v.  New  York  Trust  Co. 
229  U.  S.  123,  183-135,  57  L.  ed.  1101,  1120, 
1121,  33  Sup.  Ct.  Rep.  651.  Tested  by  this 
•tandard,  as  it  must  be,  the  case  diselosed 
by  the  petition  was  not  one  arising  under  a 
law  of  the  United  States. 

Whether  or  not  in  other  respects  the 
plaintiffs  overlooked  an  authorized  mode 
of  securing  relief  to  whieh  they  may  be  en- 
titled need  not  now  be  considered.  See  85 
Stat  at  L.  312,  814,  chap.  109,  §  6;  Bowling 
▼.  United  States,  decided  May  4,  1014  (288 
U.  S.  628,  58  L.  ed.  — ^84  Sup.  Gt  Rep. 
^9],  and  cases  cited* 

Judgment  affirmed. 


<234  U.  S.  76) 

WASHINGTON  SECURITIES.  COMPANY. 

Appt., 

V. 

UNITED  STATES. 

Appbal  and  Ebbob  (S  1094*)— Revibw  of 
Facts— CoNCTJBRENT  Findings. 

1.  Findings  of  fact  in  a  suit  to  cancel 
patents  for  public  land  as  fraudulently 
procured  will  not  be  disturbed  by  the  Fed- 
eral Supreme  Court  unless  shown  to  be 
clearly  erroneous. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  89  4322-4352;    Dec.  Dig.  9  1094.*] 

Public  Lands  (§  120*)— Evidence— Suf- 
iTciENCT  —  Knowledge    of    Fbaud    in 

HOICBSTEAD   EnTBT. 

2.  A  finding  that  a  corporation  purchas- 
ing from  the  patentees  under  the  home- 
•tead  laws  took  title  with  notice  or  knowl- 
edge that  such  patents  were  fraudulently 

Erocured  by  falsely  representing  to  the 
ind  officers  that  the  lands  were  agri- 
cultural in  character,  and  not  known 
to  be  valuable  coal  lands,  is  supported 
by  evidence  that  the  vice  president  of 
such  corporation,  who  represented  it  in 
the  negotiations,  had  theretofore  as  the 
sgent  of  another  company^  learned  that  the 
latter  was  interested  in  coal  development 
work  on  such  lands,  and  was,  with  others, 
bearing  the  expense  of  that  work  with  a 
view  to  acquiring  the  lands  as  coal  lands; 
that  this  was  recalled  to  his  mind  at  the 
time  of  the  negotiations;  that  he  caused 
the  land  to  be  examined  by  an  engineer, 
who  found  and  reported  the  existence  of  a 
tunnel  and  other  openings  disclosing  the 
coal;  and  that,  following  that  report,  the 
transaction  was  consummated  on  tiie  theory 
that  the  lands  were  valuable  for  their  coal 
contents,  there  being  no  claim  that  there 
was  any  development  work  or  coal  dis- 
covery after  the  entries  were  made,  and  both 
tunnel  and  openings  giving  visible  evidence 
that  they  were  not  recently  made. 

#^  tEd.  Note  —For  other  cases,  see  Public  Lands. 
Cent  Dig.  §5  332-335 ;    Dec.  Dig.  9  120.*] 

Public  Lands  (§  106*)— Conclusiveness 
OF  Decision  of  Land  Defabtment  — 
Fbaud. 

3.  The    finding   of   the   land    officers,    in 

proceedings    resulting   in    the    issuance   of 


patents  upoa  oonunuted  homestead  entrisi, 
that  such  lands  were  agricultural  and  not 
coal  lands,  although  not  open  to  collateral 
attack,  is  not  conclusive  against  the  govern- 
ment  when  it  sues  to  cancel  tJie  resulting 
patents  upon  the  ground  that  they  wero 
fraudulently  procured  by  false  renresenta^ 
tions  as  to  the  character  of  the  lanas. 

(TBd.  Note.~For  other  cases,  see  Public  Lands. 
Cent.  Dig.  99  104.  SOI,  808;    Dec  Dig.  9  106.*] 

[No.  367.1 

Argued  May  7  and  8,  1914.    Decided  May 

26,  1014. 

APPEAL  from  the  United  States  CIreuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  whidi  affirmed  a  decree 
of  the  Circuit  Court  of- the  Western  District 
of  Washington,  Northern  Division,  cancel- 
ing certain  homestead  patents.    Affirmed. 

See  same  case  below,  114  C.  OL  A.  7i^» 
194  Fed.  59. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  R.  Cllse,  Charles  Kennedy 
Poe,  and  Charles  Poe  for  appellant. 

Assistant  Attorney  General  Kiiaebel  for 
appellee. 


H 
H 


*  Mr.  Justice  Van  Defranter  delivered  the* 
opinion  of  the  court: 

This  was  a  suit  to  cancel  four  patents  is- 
sued under  the  commutation  provision  of 
the  homestead  law,  and  embracing  m  full 
section  of  land  in  King  county,  Washington. 
The  bill  charged  that  the  patents  were 
fraudulently  procured  by  falsely  repre- 
senting to  the  land  officers  that  the  lands 
were  agricultural  in  character,  and  there- 
fore subject  to  homestead  entry,  when  in 
truth  they  were  at  the  time  known  to  be 
valuable  coal  lands,  and  therefore  excepted 
from  the  operation  of  the  homestead  law. 
After  the  patents  were  issued  the  lands  were 
conveyed  to  the  appellant,  and  there  was  a 
further  charge  that  it  took  the  title  with 
notice  and  knowledge  of  the  fraud.  The 
circuit  court  found  that  these  charges  were  S 
true,  and  entered^a  decree  for  the  govern-  * 
ment;  and  the  circuit  court  of  appeals,  tak- 
ing a  like  view  of  the  evidence,  affirmed  tho 
decree.    114  C.  C.  A.  79,  194  Fed,  59. 

The  rule  is  well  settled  that  findings  of 
fact  concurred  in  by  two  lower  courts  will 
not  be  disturbed  by  this  court  unless  shown 
to  be  clearly  erroneous.  Stuart  ▼.  Haydsn, 
169  U.  S.  1,  14,  42  L.  ed.  639,  643,  18  Snp. 
Ct.  Rep.  274;  Towson  v.  Moore,  178  U.  8, 
17,  24,  43  L.  ed.  597,  600,  19  Sup.  Ot»  Rep. 
332;  Dun  v.  Lumbermen's  Credit  Assa  809 
U.  S.  20,  23,  52  L.  ed.  663,  665,  28  Sup.  Ct 
Rep.  335,  14  Ann.  Cas.  501 ;  Texas  &  P.  B. 
Co.  V.  Railroad  Commission,  232  U.  S,  888, 
58  L.  ed.  — ^,34  Sup.  Ct  Rep.  438.  Applying 
the  rule  to  the  evidence  in  this  case^  we 


•For  other  cases  see  same  topic  A  5  numbrr  In  Dec.  A  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 


Mi*- 


726 


S4  BUPRBMB  COURT  REPORTER. 


Oct.  Tteii» 


think  tlM  flndlBgi  telow  thould  not  b«  dit- 

turbe<L 

Only  two  of  appellant*!  contentions  merit 
apecial  notice. 

Without  any  uncertainty  the  evidence 
demonstrated  that  the  lands  were  known  to 
be  valuable  coal  lands  when  the  homestead 
entries  were  made  and  conunuted,  and  that 
the  affidavits  and  proofs  to  the  contrary, 
upon  which  the  patents  were  procured,  were 
false.  Not  only  were  the  lands  in  a  well- 
knowB  coal  Hffion  and  generally  reputed  to 
be  coal  lands,  but  a  tunnel,  slope,  and  other 
openings  upon  them,  costing  about  $8,000, 
had  disclosed  «hat  they  contained  coal  of 
such  quali^  and  quantity  as  to  render  them 
valuable  for  coal  mining.  The  entrymen 
So  understood,  and  resorted  to  severe  meas- 
ures to  keep  coal  prospectors  off  the  lands. 

The  appellant's  chief  contention  is,  that 
there  was  no  evidence,  or,  at  least,  no  sub- 
stantial evidence,  that  it  took  the  title  with 
notice  or  knowledge  of  the  fraud  perpetrated 
by  the  entrymen.  But  the  record  shows 
otherwise.  The  appellant's  vice  president, 
who  represented  it  in  the  negotiations,  had 
theretofore,  as  agent  of  another  company, 
learned  that  the  latter  was  interested  in 
the  coal  development  work  bisfore  mentioned, 
and  was,  with  others,  bearing  the  expense  of 
that  work  with  a  view  to  acquiring  the 
lands  as  coal  lands.  This  was  recalled  to 
S  his  mind  at  the  time  of  the  negotiations. 
*  He  caused  the  section  to  belexamined  by  an 
engineer,  who  found  and  reported  the  tunnel 
and  other  openings  disclosing  the  coal,  and, 
following  that  report,  the  transaction  was 
consummated  on  the  theory  that  the  lands 
were  valuable  for  their  coal  contents.  There 
was  no  claim  that  there  was  any  develop- 
ment work  or  coal  discovery  after  the 
entries  were  made,  and  it  is  quite  apparent 
from  what  was  said  of  the  engineer's  report 
that  the  tunnel  and  openings  gave  visible 
evidence  that  they  were  not  recently  made. 
Of  course,  the  appellant  was  bound  to  take 
notice  that  the  patentees  with  whom  it  was 
dealing  had  obtained  the  lands  under  the 
homestead  law,  for  it  was  so  recited  in  the 
patents.  Simmons  Creek  Coal  Co.  v.  Doran, 
142  U.  S.  417,  437,  35  L.  ed.  10«3,  1071, 
12  Sup.  Ct.  Rep.  239.  In  these  facts  there 
Was,  as  we  think,  persuasive  evidence  that 
the  appellant  took  the  title  with  notice  or 
knowledge  of  the  fraud. 

It  is  contended  also  that  the  proceedings 
resulting  in  the  patents  were  not  ew  p<xrte, 
but  adversary;  that  the  land  officers  found 
the  lands  to  be  agricultural  in  character, 
and  that  this  finding  was  conclusive  upon 
the  government.  No  doubt  those  officers  found 
from  the  proofs  submitted  to  them  that 
the  lands  were  agricultural,  and  not  coal 
lands,  for  that  was  a  prerequisite  to  issuing 


A 


the  patents,  bnt  ilia  proceedings  were  not 
adversary  in  any  true  sense  of  the  term. 
The  applications  and  proofs  of  the  entrymen 
ware  strictly  eo  parte.  The  government  was 
not  oalled  upon  to  make  any  adverse  show- 
ing; no  istoe  was  framed,  no  hearing  was  had, 
and  no  one  represented  the  government  save 
in  tha  sense  that  the  land  offieera  did  soi* 
As  this  court  has  often  held,  the  finding 
of  the  land  officers  in  such  a  proceeding,  al- 
though not  open  to  collateral  attack,  is  not 
conclusive  aipUnst  the  government  when  it 
sues  to  cancel  the  resulting  patent  upon  the 
ground  that  it  was  obtained  by  means  of 
false  and  fraudulent  proofs.  United  States 
V.  Minor,  114  U.  S.  233,  29  L.  ed.  110,  6 
Sup.  Ct.  Rep.  830;  J.  J.  McCaskill  Co.  ▼• 
United  States,  216  U.  8.  504,  500,  54  L.  ed. 
590,  694,  80  Sup.  Ct.  Rep.  386,  and  cases  g 
cited.  In  such  •a  suit  the  action  of  the* 
land  officers  is  given  appropriate  effect  by 
treating  it  as  presumptively  right,  and  as 
requiring  the  government  to  carry  the  bur- 
den of  proving  the  fraud  by  that  class  of 
evidence  which  commands  respect^  and  thai 
amount  of  it  which  produces  conviction*. 
Diamond  Coal  Sl  Coke  Co.  v.  United  States^. 
233  U.  S.  236,  239,  68  L.  ed. — ^,84  Sup.  OU 
Rep*  507. 
Decree  affirmed* 


(J84  U.  8.  80) 

NEW  ORLEANS  &  NORTHEASTERir 
RAILROAD  COMPANY  and  Southern 
Railway  Company,  Plffs.  in  Err., 

V. 

NATIONAL  RICE  MILLING  COItfPANY^ 

CouBTs  (I  3ft9*)— Erbob  to  State  Court- 
Federal  Question— Decision  on  Non- 
federal Ground. 

A  judgment  of  a  state  court'  enforcing- 
the  liability  of  two  connecting  carriers  for 
the  loss  of  an  interstate  shipment  of  rice^ 
caused  by  an  extraordinary  flood,  the  waters - 
of   which,    reaching   some   cars   containing 
quicklime,  started  a  fire  which  spread  to< 
the  rice,  is  not  reviewable  in  the  Federal 
Supreme  Court,   although   the  state  court 
ruled  adversely  upon  the  carriers'  conten- 
tion that,  under  tne  combined  operation  of 
the  Carmack  amendment  of  June  29,  1000- 
(34  Stat,  at  L.  584,  chap.  3591,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1307),  §  7,  stipulations, 
in  the  bill  of  lading,  and  the  common -law 
rule,  they  were  not  liable  unless  the  plain* 
tiff  should  show  that  the  carrier  on  whose 
line  the  loss  occurred  negligently  failed  ta> 
take    reasonable    precautions    to    avoid    it, 
where  the  court  also  found  as  a  matter  of 
fact   from   the  testimony   of   the  carriers^ 
witnesses  that  such  carrier  negligently  per- 
mitted the  cars  containing  the  rice  to  re-> 
main  within  the  influence  of  the  rising  flood' 
and  in  immediate  proximity  to  the  quick--- 


•For  other  cases  see  same  topic  &  S  numbbb  in  Deo.  A  Am.  DIg:B.  1907  to  date.  &  Rep'r  Indexes 
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■lime,. when  ordinary  prudence  required  their 
-rettioval  to  a  place  of  safety. 

riM.  Note.— For  other  cftsea.  see  Courti,  Cent. 
-Dig.  H  1089.  1090:    Dec  Dig.  I  899.*] 

[No.  615.] 

Argued  February  27,  1014.     Decided  May 

25,  1014. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
which,  on  a  rehearing,  affirmed  a  judgment 
of  the  Civil  District  Court  for  the  Parish 
•of  Orleans,  enforcing  the  liability  of  con- 
roecting  carriers  for  the  loss  of  an  inter- 
rstate  shipment.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  132  La.  615,  61  So. 
.708. 

Ihe  facts  are  stated  in  the  opinion. 

Messrs.  J.  Blanc  Monroe,  John  K. 
•Graves,  and  Monte  M.  Lemann  for  plaintiffs 
.in  error. 

Messrs.  William  Catesby  Jones,  Qus- 
tave  Lemle,  and  Arthur  A.  Moreno  for  de- 
fendant in  error. 
-^ 

*  *  Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  an  action  to  recover  the  value 
of  two  cars  of  rice  destroyed  by  fire  in  Au- 
gust, 1008,  while  being  transported  over 
connecting  railroads  from  New  Orleans, 
Louisiana,  to  Charleston,  South  Carolina. 
Tlie  rice  was  shipped  upon  through  bills 
of  lading  issued  by  the  initial  carrier,  and 
was  destroyed  while  in  the  second  carrier's 
'^  custody  at  Old  Hamburg,  South  Carolina. 

•  The  two  cars,  with  others* containing  quick- 
lime, were  side-tracked  in  the  yard  at  th^t 
place  awaiting  further  movement  towards 
their  destination.  The  yards  adjoined  the 
Savannah  river,  which  was  then  almost  out 
of  its  banks  and  steadily  rising  as  a  result 
of  extraordinary  rains  and  cloudbursts  ex- 
tending up  the  river  and  its  tributaries  100 
miles.  The  waters  continued  to  rise,  spread 
over  the  yard  to  a  considerable  depth,  and 
ultimately  reached  the  quicklime,  thereby 

•  causing  the  cars  to  bum  and  destroying  the 
rice.  The  cars  had  been  in  the  yard  about 
sixteen  hours  when  the  fire  started.  The 
action  was  against  both  carriers,  and  it 
was  alleged  in  the  petition,  which  based 
the   right  of  recovery  upon   the  Carmack 

.  amendment  to  the  interstate  commerce  act 
(34  Stat  at  L.  584,  505,  chap.  3501,  §  7, 
U.  S.  Comp.  Stat  Supp.  1011,  p.  1307), 
that  the  loss  of  the  rioe  was  caused  by  the 
negligence  of  the  second  carrier,  and  that 
the  two  carriers  were  jointly  liable.  Issue 
was  joined,  and,  after  a  trial,  the  district 
court  of  the  parish  rendered  a  judgment 

.against  the  carriers  jointly  and  in  9olido, 


which  tha  fupreme  court  of  the  state  at 
first  reversed,  and  then,  after  a  rehearing, 
affirmed.  132  La.  616,  61  So.  708.  The  car- 
riers sued  out  this  writ  of  error,  basing 
their  right  so  to  do  upon  a  claim  that 
by  the  judgment  of  affirmance  they  were 
denied  a  right  or  immunity  asserted  under  a 
law  of  the  United  States. 

A  motion  to  dismiss  was  presented  along 
with  the  merits,  and  we  think  it  is  well 
taken. 

The  bills  of  lading  contained  these  stipu- 
lations: 

"This  company  or  other  carriers  over 
whose  line  the  property  may  pass  shall  not 
be  held  responsible  for  loss  or  damage  (nn- 
leaa  through  proved  carelessness  or  n^li- 
gence  of  their  employees)  resulting  .  .  . 
from  heat,  cold,  fire,  flood,  storms,  mobs,  or 
other  causes  not  subject  to  the  carrier's  con- 
trol. 

''Neither  this  company  nor  any  of  its 
connecting  carriers  shall  be  liable  for  anyeo 
damage  to  or  destruction  of* said  property* 
by  fire,  unless  such  damage  or  destruction 
shall  result  directly  and  exclusively  from 
their  n^ligence  or  that  of  their  employees, 
and  unless  such  negligence  shall  be  affirma- 
tively established  by  the  owner  of  said  prop- 
erty." 

In  the  supreme  court  of  the  state  the  car- 
riers contended  that,  under  the  combined 
operation  of  the  Carmack  amendment  as 
interpreted  in  Adams  Exp.  Co.  v.  Croninger, 
226  U.  S.  401,  57  L.  ed.  314,  44  L.R.A.(NJ3.) 
257,  33  Sup.  Ct.  Rep.  148,  the  stipuhitions  in 
the  bills  of  lading,  and  the  common-law  rule 
applied  in  Memphis  &  C.  R.  Co.  v.  Reeves, 
10  Wall.  176, 10  L.  ed.  000,  and  other  cases,t 
they  were  entitled  to  exoneration  upon  show- 
ing that  the  rice  was  destroyed  by  the  ex- 
traordinary flood,  unless  it  also  was  shown 
that  the  second  carrier  contributed  to  the 
loss  by  negligently  failing  to  take  reason- 
able precautions  to  avoid  it  when  the  ris- 
ing waters  gave  warning  of  the  danger ;  and 
it  was  particularly  urged  as  a  part  of  this 
contention  that  the  burden  was  upon  the 
plaintiff  to  show  such  negligence,  and  not 
upon  the  carriers  to  show  the  absence  of  it 
But  the  court,  although  disapproving  the 
latter  phase  of  the  contention,  and  thinking 
the  carriers  were  charged  by  the  law  of 
Louisiana  with  the  burden  of  showing  that 
there  was  no  negligence,  did  not  rest  its 
judgment  upon  that  ground.  On  the  con- 
trary, it  examined  the  evidence,  which  com- 
prehensively covered  the  subject,  to  asoer- 

tClark  V.  Barnwell,  12  How.  272,  280, 
281,  283,  18  L.  ed.  085,  088,  980;  Western 
Transp.  Co.  v.  Downer,  11  Wall.  120,  133, 
20  L.  ed.  160,  161 ;  Cau  v.  Texas  ft  P.  R.  Co. 
104  U.  S.  427,  432,  48  L.  ed.  1053,  1057, 
24  Sup.  Ct.  Rep.  663,  16  Am.  Neg.  Rep.  650. 
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tain  whether,  upon  the  hTpothesU  that  the 
contention  of  the  carriers  waa  sound,  thqr 
were  liable,  and  from  that  examination  it 
found  as  matter  of  fact  that  the  aeeond 
carrier  bad  negligently  permitted  the  ears 
of  rice  to  remain  within  the  influence  of 
the  rising  Hood  and  in  immediate  proximity 
to  the  quicklime  when  ordinary  prudence 
J^  required  that  they  be  moved  to  a  place  of 

*  safety ;  and  that  this  wai^mads  an  independ- 
ent ground  of  the  judgment  is  shown  by  the 
court's  extended  discussion  of  the  eyidence 
and  by  tlie  following  excerpts  from  its  opin- 
ion: 

"A  close  reading  of  the  evidence  compels 
the  conclusion  that  there  was  not  sufficient 
forethought  on  the  part  of  the  officers  in 
charge  of  the  railroad  yards.  We  have  seen 
that  the  river  was  rising  rapidly  on  the 
morning  of  the  26th  of  August,  Some  of 
the  witness  testified  that  by  7  o'clock  it 
had  covered  the  switch  tracks,  and  yet 
nothing  was  done  to  protect  property. 
Leisurely  ^eBongh,  tl»  employees  went  about 
their  business  and  gave  Tery  little  oonoem 
to  the  rising  waters.  Those  who  did  at- 
tempt to  save  property  (if  what  they  did 
can  be  considered  in  tiiat  light)  displayed 
very  little  activity,  beginning  at  8  o'clock, 
taking  out  a  few  cars  and  leaving  others 
in  the  old  Hamburg  yards.  That  is  all  they 
did.  These  yards  were  submerged  by  water 
to  a  height  above  the  floor  of  the  cars.  The 
question  arises:  Was  it  possible,  before  the 
waters  reached  their  greatest  height,  to 
move  the  cars  to  a  safer  place  than  where 
they  were  hauled  to  on  the  morning  of  the 
26th  of  August;  that  is,  to  the  old  Hamburg 
yards?  We  have  noted,  before  8  o'clock  or 
8:30  o'clock  A.  H.,  not  the  least  attempt 
was  made  to  move  the  cars  out  of  the  yard 
where  tuey  had  been  placed.  Mr.  Benson, 
inspector  of  the  Southern  Railway  Company, 
testified  that  on  the  morning  of  the  26th 
of  August,  he  reported  at  the  Hamburg 
yard  at  7  o'clock  to  go  to  work,  and  at 
that  time  the  water  had  just  reached  the 
rail  in  front  of  the  block  office.  There  were 
a  crew  and  an  engine  in  the  yard.  Why 
were  they  not  put  at  work  at  that  time  to 
save  the  freight? 

"Another  witness,  the  night  operator, 
renders  it  still  more  evident  that  it  was 
possible  to  move  the  train  in  the  morning, 
for  he  says  that  when  he  went  to  work  the 
yard  was  entirely  free  from  water  on  the 
26th  of  August  in  the  morning.  An  attempt 
was  made  to  rescue  the  cars  between  8  and 
{g  half  past  8  o'clock  a.  m.    It  failed.    They 

*  went  too  late  to  rescue  these  cars.  Theie 
had  been  ample  time  to  save  them. 

''These  floods  were  frequent,  and  yet  de- 
fendant remained  indifferent,  and  even  sent 


I  its  ears  to  the  lowest  plaoea  on  the  yard* 
where  they  were  permitted  to  remain  with- 
out making  a  serious  and  timely  attempt  to 
take  them  away. 

"From  all  this  evidence  we  are  led  to 
the  inferenee,  which  we  think  is  positive, 
that  there  was  negligence.  A  little  timely 
activity  would  have  brought  about  a  differ- 
ent result,  and  would  have  saved  plaintiiTs 
property,  or  would  have  placed  defendant 
in  a  position  to  successfully  defend  itself. 

"Unquestionably  the  river  was  rising 
rapidly  on  the  morning  of  the  26th  at  7 
o'clock;  in  thirty-flve  minutes  it  covered  the 
switch  tracks.  It  does  not  seem  that  any- 
thing was  done  to  prevent  the  destruction 
of  the  cars.  Leisurely  enough,  the  em- 
ployees went  about  their  respective  occupa- 
tions, and  now,  when  they  give  an  account 
of  themselves,  it  does  seem  as  if  they  wish 
to  lay  all  the  trouble  on  the  rising  waters^ 
although  they  remained  indifferent  when 
they  should  have  exerted  themselves. 

....  a  • 

"Admitting  for  a  moment  all  that  Is 
claimed  under  the  Carmack  amendment, 
under  any  of  the  laws  of  this  country,  in- 
different railroad  people,  who  receive  freight 
to  be  transported  some  distance,  and  who, 
just  before  the  waters  of  a  storm  have 
flowed  down,  stop  the  cars  on  the  way,  and 
run  them  to  the  lowest  part  of  their  yards» 
and  place  them  next  to  cars  loaded  with 
quicklime,  easily  ignited  by  water,  and  leave 
them  at  that  place  while  other  cars  are 
taken  out,  and  who  make  no  attempt  tu  naul 
them  out,  although  the  waters  are  rising 
slowly  enough  for  such  work  after  warning 
given,  are  not  protected  from  the  charge  of 
negligence  under  the  law."  § 

*True,  the  testimony  upon  which  the  court* 
rested  its  conclusion  that  negligence  was 
proved  did  not  come  from  the  plaintiffs 
witnesses,  but  from  those  for  the  carriers, 
and  was  largely  elicited  by  cross-examina- 
tion, but  that  is  quite  immaterial.  The 
plaintiff  was  entitled  to  the  beneflt  of  all 
the  testimony  in  the  case,  from  whatever 
source  it  came,  and  was  not  required,  even 
though  having  the  burden  of  proof,  to  go 
through  the  ceremony  of  proving  any  fact 
otherwise  established. 

As  it  clearly  appears  that  the  judgment 
rested  upon  a  ground  which  was  not  only 
adequate  to  sustain  it,  but  in  entire  bar* 
moDy  with  the  carrier's  asserted  Federal 
right,  it  cannot  be  said  that  there  was  a 
denial  of  that  right  in  the  sense  contemp- 
lated by  §  237  of  the  Judicial  Code  [36 
Stat  at  L.  1156,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  227].  Whether  the 
right  was  well  founded  we  therefore  need, 
not  consider. 

Writ  of  error  dismissed. 


1913. 

084  U.  8.  16) 

WABASH  RAILROAD  COMPANY,  Plff.  in 

Err., 
▼. 

JOHN  R.  HAYES. 
GovmRCE  ri  8*)— Employers'  Liabh^itt— 

EXCLU8IVENE88     OF     FEDERAL     REGULA- 
TION— Local  Practice. 

1.  A  declaration  stating  a  good  cause  of 
action  under  the  Federal  employers*  liability 
act  of  April  22,  1908  (35  Stat,  ai  L.  65, 
chap.  149,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1322),  may  be  treated  as  affording  a  basis 
for  a  recovery  under  the  state  law  after  first 
eliminating  the  allegation  that  the  injury 
occurred  in  interstate  oommeroe^  which  the 
proof  demonstrated  was  unwarranted,  since 
by  so  doing  the  court  is  merely  givins  ef- 
fect to  a  rule  of  local  practice,  the  applica- 
tion of  which  was  not  in  anywise  in  con- 
travention of  the  Federal  statute. 

[Ed.  Note.— For  other '  case^.  see  Commerce, 
Cent  Dig.  S  6:    Dec.  Dig.  f  8.*] 

Courts  (|  394*)— Error  to  State  Court— 
Frivolousness  of  Federal  Question. 

2.  The  contention  that  a  riffht  or  im- 
munity under  the  Federal  employers'  lia- 
bility act  of  April  22,  1908,  was  denied  by 
the  ruling  of  a  state  court  that  a  declara- 
tion stating  a  good  cause  of  action  under 
that  act  could  serve  as  the  basis  of  recov- 
ery under  the  state  law  after  first  eliminat- 
ing the  allegation  that  the  injury  occurred 
in  interstate  commerce,  which  the  proof 
demonstrated  was  unwarranted,  is  so  lack- 
ing in  merit  as  not  to  serve  as  the  basis 
for  a  writ  of  error  from  the  Federal  Su- 
preme Court  to  the  state  court. 

[Bd.  Note.— -For  other  cases.  f*ee  Coarts»  Cent. 
Dig.  S9  1049-1077:    Dec.  Dig.  ?  S94.*] 

[No.  843.] 

Submitted  April  27,  1914.    Decided  May  25, 

1914. 

IN  ERROR  to  the  Appellate  Court  of  Illi- 
nois for  the  First  District  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Cook  County,  in  that 
state,  in  favor  of  plaintiff  in  a  personal- 
injury  action  against  a  common  carrier. 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  180  111.  App.  511. 

The  facts  are  stated  in  the  opinion. 

Meesrs.  J.  L.  Minnis,  John  Maxey 
Zane,  and  Charlea  F.  Morse  for  plaintiff 
in  error. 

Mr.  James  C.  McShane  for  defendant  in 
error. 

oo 

•   *Mr.  Justice  Van  DeTanter  delivered  the 

opinion  of  the  court: 

This  was  an  action  against  a  railroad 
company  to  recover  for  a  personal  injury 
sustained  by  the  plaintiff  through  the  neg- 
ligeuce  of  the  company  while  he  was  em- 
ployed as  a  switchman  in  its  railroad  yard 
in  Cook  county,  Illinois.    The  action  was 
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brought  in  the  superior  eourt  of  that  county, 
and  a  trial  to  the  eourt  and  a  jury  resulted 
in  a  verdict  and  Judgment  for  the  plain- 
tiff.  The  judgment  was  affirmed  by  the  ap- 
pellate court  for  that  district  ( 180  111.  App. 
611),  which  was  the  highest  court  of  the 
state  in  which  a  decision  of  the  case  could 
be  had,  and  this  writ  of  error  was  then  sued 
out  by  the  company.  By  a  motion  to  dis- 
miss the  writ  our  jurisdiction  to  review  the 
judgment  is  challenged.  Shortly  stated, 
the  facts  bearing  upon  the  disposition  of 
the  motion  are  these: 

The  plaintiff's  declaration  alleged  that 
the  injury  occurred  while  the  defendant  was 
engaged,  and  while  the  plaintiff  was  em- 
ployed by  it,  in  interstate  commerce.  The^ 
Mother  allegations  were  such  that,  with  that* 
one,  they  stated  a  good  cause  of  action  un- 
der the  Federal  employers'  liability  act  (86 
Stat  at  L.  65,  chap.  149,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1322),  and,  without  it,  they 
stated  a  good  cause  of  action  under  the  com- 
mon law  prevailing  in  the  state.  There  was 
a  plea  of  not  guilty;  and  upon  the  trial, 
the  proof  failing  to  show  that  the  injury 
occurred  in  interstate  commerce,  the  court, 
at  the  defendant's  request,  instructed  the 
jury  that  the  Federal  employers'  liability 
act  had  no  application  to  the  case.  Then, 
over  the  defendant's  objection,  the  court 
treated  the  allegation  respecting  interstate 
commerce  as  eliminated,  and  submitted  the 
ease  to  the  jury  as  one  controlled  by  the 
common  law  prevailing  in  the  state.  The 
plaintiff  recovered  under  that  law.  In  the 
appellate  court  the  defendant  contended 
that,  even  though  the  all^gati<m  that  the 
injury  occurred  in  interstate  commerce 
proved  unwarranted,  the  declaration  could 
not  be  treated,  consistently  with  the  Federal 
act,  as  affording  any  basis  for  a  recovery 
under  the  law  of  the  state,  common  or 
statutory.  But  the  court  held  otherwise 
and  sustained  the  recovery  under  the  state 
law.  Whether  that  ruling  operated  as  a 
denial  of  a  right  or  immunity  to  which  the 
defendant  was  entitled  under  the  Federal 
act  is  the  question,  and  the  only  question, 
sought  to  be  presented  by  the  assignments 
of  error. 

Had  the  injury  occurred  in  interstate  com- 
merce, as  was  alleged,  the  Federal  act  un- 
doubtedly would  have  been  controlling,  and 
a  recovery  could  not  have  been  had  under 
the  common  or  statute  law  of  the  state;  in 
other  words,  the  Federal  act  would  have 
been  exclusive  in  its  operation,  not  merely 
cumulative.  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  53-55,  56  L.  ed.  327,  347, 
348,  38  L.RA..(N.S.)  44,  82  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  876;  St  Louis,  S.  F.  k  T. 
R.  Co.  T.  Scale,  229  U.  8.  156,  158,  57  L. 
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ed.  1129,  1133,  83  Sup.  Ct.  Rep.  651;  North 
Carolina  R.  Co.  ▼.  Zachary,  232  U.  S.  248, 
266,  68  L.  ed.  — ,U  Sup.  Ct  Rep.  S06 ;  Sea- 
board Air  Line  B.  Co.  t.  Horton,  233  U.  8. 
402,  68  L.  ed.  — ,  34  Sup.  Ct  Rep.  636.  On 
S  the  other  hand,  if  the  injury  occurred  outside 
of  interstate^commerce,  the  Federal  act  was 
without  application,  and  the  law  of  the  state 
was  controlling.  Illinois  C  K.  Co.  v.  Beh- 
reus,  233  U.  S.  473,  68  L.  ed.  — ,  84  Sup. 
Ct  Rep.  646.  That  the  injury  did  occur 
outside  of  interstate  commerce  was  d^ 
clared  in  the  court's  instruction  to  the  jury, 
and  the  defendant,  having  requested  the  in- 
struction, is  bound  by  it.  It  therefore  must 
be  taken  as  settled  that  the  right  of  re- 
covery arose  under  the  state  law. 

The  plaintiff  asserted  only  one  right  to 
recover  for  the  injury,  and  In  the  nature 
of  things  he  could  have  but  one.  Whether  it 
arose  upder  the  Federal  act  or  under  the 
state  law,  it  was  equally  cognizable  in  the 
state  court;  and  had  it  been  presented  in  an 
alternative  way  in  separate  counts,  one  con- 
taining and  another  omittiDg  the  allegation 
that  the  injury  occurred  in  interstate  com- 
merce, the  propriety  of  proceeding  to  a 
judgment  under  the  latter  count,  after  it 
appeared  that  the  first  could  not  be  sus- 
tained, doubtless  would  have  been  freely 
conceded.  Certainly,  nothing  in  the  Federal 
act  would  have  been  in  the  way. 

Instead  of  presenting  his  case  in  an  alter- 
native way,  the  plaintiff  so  stated  it  as  to 
indicate  that  he  was  claiming  only  under 
the  Federal  act.  And  when  the  proofs 
demonstrated  that  the  injury  arose  outside 
of  interstate  commerce,  and  therefore  that 
no  recovery  could  be  bad  under  the  Federal 
act,  the  court  was  confronted  with  the  ques- 
tion whether  the  declaration  could  be 
amended,  or  regarded  as  amended,  to  eon- 
form  to  the  proofs.  Holding  that  this  could 
be  done,  the  court  treated  the  mistaken 
allegation  that  the  injury  occurred  in  inter- 
state commerce  as  eliminated.  Therein  the 
court  merely  gave  effect  to  a  rule  of  local 
practice,  the  application  of  which  was  not 
in  anywise  in  contravention  of  the  Federal 
act.  See  Second  Employers'  Liability  Cases 
(Mondou  ▼.  New  York,  N.  H.  k  H.  R.  Co.) 
223  U.  S.  66,  57,  66  L.  ed.  848,  349,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  K. 
C.  C.  A.  875. 

It  follows  that  the  contention  that  the 
g  defendant  was  denied  a  right  or  immunity 
*  to  which  it  was  entitled  under^the  Federal 
act  is  not  only  untenable,  but  so  devoid  of 
color  as  to  furnish  no  basis  for  this  writ 
of  error.  See  Sawyer  y.  Piper,  189  U.  S. 
154,  47  L.  ed.  767,  23  Sup.  Ct.  Rep.  633. 

As  it  is  not  claimed  that,  by  reason  of  the 
shifting  from  one  law  to  the  other,  the  de- 
fendant  was   cut   off  from  presenting  any 


defense  which  was  open  only  under  the- 
latter,  or  that  the  course  taken  by  the  plain- 
tiff deprived  the  defendant  of  a  right  of  re- 
moval otherwise  existing,  we  intimate  no- 
opinion  in  either  connection. 
Writ  of  error  dismissed. 


(2S4  U.  8.  84)' 

SCHMIDT  k  STORY,  Franz  Schmidt^ 
Charles  M.  Story,  Charles  M.  Crossman^ 
et  al.,  Plffs.  in  Err., 

▼. 

BANK  OF  COMMERCE. 

CouBTS  (f  387*)— Error  to  Territorial^ 
Supreme  Court— Following  Decisioit 
Below— Pleading  and  Practice. 

1.  The  rulings  of  a  territorial  supreme 

court  on  questions  of  pleading  and  prat^ 

tice  will  ordinarily  be  accepted  by  the  Fed* 

eral  Supreme  Court. 

TEd.  Note. — For  other  oases,  nee  Courts,  Cent. 
Dig.  (S  1032-1037 :    Dec.  Dig.  5  3S7.*] 

Bills  and  Notes  (J  103*)  —  Defenses — 
Fraud— Renewals, 

2.  Makers  of  promissory  notes  whose 
signatures  thereto  were  obtained  by  the 
fraudulent  representations  of  the  payee  may 
defend  on  that  ground  a  suit  brought  by 
such  payee,  although  they  were  liable  upon 
prior  notes  for  the  same  amount,  which 
were  renewed  by  the  notes  in  suit,— especial- 
ly where  there  were  additional  makers  and 
in  effect  new  cosureties  on  the  new  notes. 

[Bd.  Note.— Per  other  cases,  see  Bllle  and 
Notes.  Cent  Dig.  {{  238-240 ;    Dec.  Dig.  fi  lOS.*] 

Bills  and  Notes  (§  453*)— Defenses — 
Fraud— <yOHAKERS. 

3.  The  payee's  fraud  in  obtaining  the 
signatures  of  some  of  the  makers  of  the 
promissory  notes  in  suit  is  available  to 
other  makers  as  a  defense  under  N.  M. 
Laws  1907,  chap.  83,  §  65,  providing  that 
"the  title  of  a  person  who  negotiates  an 
instrument  is  defective  within  the  meaning 
of  this  act  when  he  obtained  the  instru- 
ment or  any  signature  thereto  by  fraud, 
duress,  or  force  and  fear,  or  other  unlaw- 
ful means,  for  an  illegal  consideration,  or 
when  he  negotiates  it  in  breach  of  faith,  or 
under  such  circumstances  as  amount  to  a 
fraud." 

TBd.  Note.— For  otlier  cases,  see  Bills  and 
NotM.  Cent.  Dig.  SI  1M4-U61;    Dec.  Dig.  I  46S.*] 

Bills  and  Notbs  (i  453*)  — -  Dbfensbs^ 
Fraud— Comakers. 

4.  The  defense  that  the  signatures  of  sev- 
eral comakers  of  the  promissory  notes  in 
suit  were  obtained  by  means  of  fraudulent 
representations  by  the  payee  is  no  less 
available  to  other  makers  because  they 
signed  the  notes  several  days  before  they 
were  signed  by  the  makers  upon  v^om 
the  fraud  was  practised,  where  the  payee's 
position,  sustained  by  the  court,  is  that 
the  defense  under  N.  M.  Laws  1907,  chap. 
83,  §  125,  that  the  notes  were  altered  oy 
the  addition  of  the  other  signatures,  is  not 
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ftv»ilable  under  the  pleadlngt  and  eannot 
be  ocmBidered. 

Ifld.    Note.— For    other    ca«es.   Me    BilU   and 
Notes.  Cent.  Dig.  SI  I3i4-1361;    Dec.  Dig.  |  453.*] 

[No.  281.] 

Argued  March  10,  1014.    Decided  Maj  25, 

1014. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
District  Court  of  the  County  of  Sooorro, 
in  that  territory,  entered  upon  a  Terdiet 
directed  in  favor  of  the  payee  of  eertidn 
prominory  notes,  as  against  all  the  makers 
except  one,  as  to  whom  the  payee  was  per- 
mitted to  take  a  nonsuit.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  ease  below,  16  N.  M.  414,  120 
Pac.  670. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  ES.  Wood  and  O.  N. 
Marron  for  plaintiffs  in  error. 

Messrs.  Harry  M.  Dougherty  and  James 
Q.  Fitch  for  defendant  in  error. 

«      Mr.  Justice  Hughes  delivered  the  opinion 
of  the  court : 

This  suit  was  brought  by  the  Bank  of 
Commerce  in  the  district  court  for  Socorro 
eounty  in  the  territory  of  New  Mexico  to 
recover  upon  two  promissory  notes.  The 
plaintiff  bank  was  the  payee  and  the  defend- 
ants Broyles,  Schmidt  ft  Story,  Crossman, 
S  Brown,  Pratt  (alias  Anderson),  Lewis,  and 
'^  Evans,  were  the  makers.  Broyles^default- 
ed;  the  other  defendants  answered,  alleging 
in  substance  that  they  had  signed  the  notes 
for  Broyles's  accommodation,  and  had  been 
induced  to  sign  by  the  fraudulent  repre- 
eentations  of  the  bank.  Upon  the  trial,  the 
motion  of  the  plaintiff  for  a  direction  of' a 
verdict  was  granted  as  against  all  the  de- 
fendants except  Lewis,  and  as  to  him  the 
plaintiff  was  permitted  to  take  a  nonsuit. 
The  judgment  on  the  verdict  was  affirmed  by 
the  supreme  court  of  the  territory.  10  N. 
M.  414,  120  Pac.  670. 

Several  questions  of  pleading  and  practice 
are  presented,  but,  in  view  of  their  local 
character,  we  accept,  as  to  these,  the  rulings 
of  the  territorial  court.  Phoenix  R.  Co.  v. 
Landis,  231  U.  S.  578, 58  L.  ed.  — ,84  Sup. 
Ct.  Rep.  179;  Work  v.  United  Globe  Mines, 
231  U.  S.  595.  58  L.  ed.  — ,  34  Sup.  Ct  Rep. 
274 ;  Santa  F6  C.  R.  Co.  v.  Friday,  232  U.  S. 
694,  58  L.  ed.  — ,  34  Sup.  Ct  Rep.  4«8.  We 
shall  therefore  assume  that  the  complaint  vms 
sufficient;  and  that  the  defenses  of  altera- 
tion, the  unauthorized  filling  of  blanks,  and 
the  failure  to  credit  certain  payments,  were 
not  available  because  not  suitably  pleaded. 
The  supreme  court  of  the  territory  sJao  held 


that  although  both  parties  had  requeatad 
peremptory  instmctiona,  the  defendanta 
were  entitled,  upon  the  denial  of  their 
motion,  to  adE  that  the  ease  be  submitted 
to  the  jury,  and  that  this  request  was  prop- 
erly made.  See  Empire  State  Cattle  Co.  v. 
Atchison,  T.  &  8.  F.  R.  Co.  210  U.  8.  1,  62 
L.  ed.  931,  28  Sup.  Ct.  Rep.  607,  16  Ann. 
Caa.  70. 

The  question  before  us,  then,  ia  whether, 
in  view  of  the  state  of  the  evidence  upon  the 
defense  that  the  notes  were  procured  by 
fraud,  the  trial  court  erred  in  directing  a 
verdict  for  the  plaintiff.  It  is  apparent 
that  there  was  evidence  snffloient  to  go  to 
the  jury  that  the  signatures  of  some  of  the 
defendants  had  been  obtained  by  means  of 
fraudulent  representations.  Upon  this 
point,  the  supreme  court  of  the  territory 
said:  "The  defense,  as  we  have  seen,  was 
principally  that  the  signing  of  the  notes  was 
procured  by  fraud.  There  was  undoubtedly 
evidence  that  the  defendants  Anderson" 
(impleaded  as  Pratt),  ''Evans,  Brown»  and§ 
Lewis  were  told  by  plaintiflTs^representative  * 
prior  to  signing  the  notes  that  Broyles  was 
solvent,  and  were  further  told  that  plain* 
tiff  had  ample  collateral  for  the  notes,  and 
there  was  also  evidence  from  which  the  jury 
might  have  eoneluded  that  the  defendants 
signed  the  notes  in  reliance  upon  these 
representations.  We  find  also  upon  the 
record  room  for  a  oonolusion  by  the  jury, 
that  these  statements  were  untrue,  and  that 
they  were  known  when  made  to  be  untrue* 
Indeed,  the  trial  court  recognised  this,  for 
as  to  Lewis,  in  whose  favor  the  testimony 
on  this  point  was  no  stronger  than  on  behall 
of  Anderson,  Evans,  and  Brown,  the  court 
held  that  the  matter  was  one  for  the  jury." 
Notwithstanding  this  estimate  of  the  evi- 
dence, the  court  sustained  the  recovery 
against  the  laat-named  defendants,  holding 
that,  as  they  were  liable  upon  former  nutod 
for  the  same  amount,  which  were  renewed  by 
the  notes  in  suit,  the  defense  was  not  avail- 
able. It  was  said  that,  even  assuming  the 
notes  in  suit  to  have  been  given  "as  the  re- 
sult of  a  wilful  misrepresentation,"  the  de- 
fendants, being  bound  by  the  former  notes, 
were  "held  to  no  greater  duty  than  previous- 
ly rested  upon  them,"  and  hence  could  not 
defend  upon  the  ground  that  they  were  in- 
duced to  sign  the  notes  by  fraudulent  repre- 
sentations. 

We  are  unable  to  agree  with  this  con- 
clusion. The  question  was  not  one  of  a  re- 
covery of  damages  in  deceit  Ming  v.  Wool- 
folk,  116  U.  S.  699,  602,  603,  20  L.  ed.  740, 
741,  6  Sup.  Ct.  Rep.  480.  If  there  was 
fraud,  it  vitiated  the  transaction,  and  the 
plaintiff  could  not  avail  itself  of  its  own 
wrong  by  enforcing  the  notes.  The  fa/^t  that 
the  three  defendants,  Anderson,  Evans,  and 
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Brown,  were  liable  on  the  former  notet,  did 
not  place  them  under  any  legal  obligation 
whatever  to  make  the  notes  in  tuit.  It  ap- 
peared that  the  former  notes  were  signed  by 
Broyles,  Anderson,  Evans,  and  Brown;  the 
last  three  being  in  effect  sureties  for 
Broyles;  and  as  the  court  states,  "upon  the 
giving  of  the  present  notes,  these  former 
notes  were  surrendereed  by  plaintiff  bank 
g  and  destroyed."  On  the  new  notes  I>wis, 
*  Schmidt  &  Story,  and  Grossman  were*  ad- 
ditional makers  and  in  effect  new  cosureties. 
Not  only  was  there  new  paper,  but  the  legal 
position  of  Anderson,  Evans,  and  Brown 
was  materially  changed.  Broyles  was  dis- 
charged from  liability  on  the  old  notes,  and, 
with  respect  to  the  new,  there  were  six 
(treating  the  firm  of  Schmidt  &  Story  as 
one)  in  the  position  of  cosureties  instead  of 
three.  No  one  of  the  three  defendants  in 
question  who  were  parties  to  the  original 
paper  could  pay  it  and  hold  the  other  two 
to  their  original  measure  of  contribution. 
The  new  notes  constituted  new  promises 
with  distinct  legal  consequences.  It  is  elear 
that  the  plaintiff  could  not  enforce  them 
if  they  were  fraudulently  induced. 

There  was  no  evidence  of  fraudulent 
representations  to  the  defendants  Schmidt  k 
Story  and  Grossman,  but  they  contend  that 
they  are  not  bound  if  their  comakers  were 
relieved  from  liability  by  reason  of  the 
plaintiff's  fraud*  Reference  is  made  to  §  65 
of  the  negotiable  instruments  act.  Laws  of 
1907  (N.  M.)  chap.  83,  which  provides: 
^he  title  of  a  person  who  negotiates  an 
instrument  is  defective  within  the  meaning 
of  this  act  when  he  obtained  the  instrument 
or  any  signature  thereto,  by  fraud,  duress, 
or  force  and  fear,  or  other  unlawful  means, 
for  an  illegal  consideration,  or  when  he 
negotiates  it  in  breach  of  faith,  or  under 
such  circumstances  as  amount  to  a  fraud." 
It  has  been  held  by  the  supreme  court  of 
Wisconsin,  in  construing  the  same  language 
in  the  Wisconsin  act,  that  if  one  of  the 
signatures  of  several  comakers  is  obtained 
by  fraud,  the  defense  is  also  available  to  the 
other  makers,  since  the  equality  of  burden 
is  disturbed.  Hodge  v.  Smith,  130  Wis.  326, 
110  N.  W.  192;  Aukland  v.  Arnold,  131 
Wis.  64,  66,  67,  111  N.  W.  212.  In  the  ease 
last  cited  the  court  said,  referring  to  Hodge 
V.  Smith,  supra:  'It  was  there  held  that 
the  title  of  a  person  who  negotiates  com- 
mercial paper  is  defective  when  he  has  ob- 
tained any  signature  thereto  by  fraud,  and 
that  if  the  party  so  defrauded  be  relieved 
g  from  liability  thereon,  then  such  fraud 
•  makes  such  paper  *yoidable  by  all  the  other 
persons  who  signed  it,  though  they  did  not 
participate  in  and  were  ignorant  of  such 
fraudulent  conduct  at  the  time  they  signed 
it*  This  conclusion  was  reached  upon  the 
ground  that,  when  several  persons  assume 


fueh  an  obligation,  it  is  material  and  iin- 
portant  that  all  who  join  as  makers  should 
share  equally  in  bearing  the  burden  of  its 
payment,  and  if,  through  the  fraud  of  the 
person  holding  it,  such  equality  of  burden 
is  disturbed  and  the  burden  increased  as  to 
some  of  the  persons  signing  it,  such  fraud 
renders  the  title  defective  as  to  ail  of  the 
persons  who  signed  it."  While  this  con- 
struction of  the  statute  was  apparently  ac- 
cepted, it  was  held  that  the  defense  was  not 
open  to  Schmidt  &  Story  and  Grossman  for 
the  reason  that  they  signed  the  notes  several 
days  before  the  signatures  of  the  other  de- 
fendants upon  whom  the  fraud  was  prac- 
tised were  obtained,  and  that  there  was  no 
evidence  in  the  record  "as  to  whether  the 
defendants  Schmidt,  Story,  and  Grossman^ 
or  any  of  them,  had  any  knowledge  that 
there  were  to  be  any  other  signers  than 
themselves."  Accordingly,  it  was  said  that, 
so  far  as  the  record  showed,  the  notes  were 
"complete  and  binding  obligations"  upon 
these  defendants  at  the  time  they  executed 
the  same,  and  that  fraud  in  obtaining  the 
signatures  of  the  subsequent  cosignera 
would  not  affect  the  equality  of  the  burden 
they  had  assumed. 

This,  as  it  seems  to  us,  is  not  an  adequate 
answer  to  the  defendants'  contention.  It  is 
true  that  these  defendants  have  endeavored 
to  maintain  that  the  notes  were  altered  by 
the  addition  of  the  other  signatures,  relying 
upon  negotiable  instruments  law,  §  125. 
See  Dan.  Neg.  Inst  §  1387.  But  the  su- 
preme court  of  the  territory  ruled  that  un- 
der the  pleadings  this  defense  was  not 
available  and  could  not  be  considered.  The 
plaintiff  could  not  maintain  this  position 
and  at  the  same  time  defeat  the  defense  of 
fraud  upon  the  groimd  that  the  notes  were 
complete  instruments,  and  as  such  had  be-g 
come  the  binding  ^obligations  of  these  de-  • 
fendants  before  the  others  signed.  Taking 
the  notes  as  they  stood  upon  the  pleadings 
and  proof,  we  think  that  these  defendants 
(Schmidt  ft  Story  and  Grossman)  must  be 
regarded  as  comakers  with  the  other  de- 
fendants, to  whom  the  representations  are 
said  to  have  been  made,  and  it  follows  that 
if  any  of  the  signatures  of  these  comakers 
were  obtained  by  fraud,  the  equality  of  bur- 
den was  altered.  The  plaintiff's  fraud,  as- 
suming it  to  have  been  committed,  changed 
the  legal  effect  of  the  promise  of  these  de- 
fendants. For  these  reasons  we  think  that 
they  were  entitled  to  have  the  evidence  as 
to  fraudulent  representation  submitted  to 
the  jury,  and  that  the  direction  of  the 
verdict  in  favor  of  the  plaintiff  was  error. 

The  judgment  is  reversed  and  the  case 
is  remanded  to  the  Supreme  Gourt  of  the 
State  of  New  Mexico  for  further  proceeding* 
not  inconsistent  with  this  opinion. 

It  ii  so  ordered* 
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ATLANTIO  TRANSPORT  COMPANY  OF 
WEST  VIRGINIA,  Petitioner, 

V. 

FRANK   IMBROVEK. 

Admiralty  (5  20*)— JuRiSDicfnow— Tobts 
— Injtjby  to  Stbvedobx. 
The  admiralty  jurisdiction  of  a  Federal 
district  court  ext^ds  to  a  cause  of  action 
against  a  stevedore  company  arising  out 
<a  an  injury  to  one  of  its  employees,  caused 
by  its  negligent  failure  to  secure  the  hatch 
covers  on  a  vessel  Ijing  in  navigable  waters, 
whereby  such  employee  was  injured  while 
engaged  in  loading  and  stowing  the  ship's 
cargo,  since  even  if  it  be  assumed  that  tbe 
requirement  as  to  locality  in  tort  cases, 
while  indispensable,  is  not  necessarily  ex- 
elusive,  still  the  wrong  which  was  the  sub- 
ject of  the  suit  was  of  a  maritime  nature. 

[Ed.   Note.— For   other    cases,   see   Admiralty, 
Cent  Dig.  |§  216.  225.  281;    Dec.  Dig.  I  20.*] 

[No.   215.] 

Argued  January  29  and  30,  1914.    Decided 

May  26, 1914. 

ON  WEIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court  for 
the  District  of  Maryland  in  favor  of  the 
libellant  in  a  suit  to  recover  for  personal 
injuries  received  in  loading  and  stowing 
a  ship's  cargo.    Affirmed. 

See  same  case  below,  113  C*  C.  A.  398, 
193  Fed.  1019. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bdward  Duffy,  Nicholas  P. 
Bond,  and  Ralph  Robinson  for  petitioner. 

Messrs.  W.  H.  Price,  Jr.,  JoAin  £. 
Seniines,  John  £.  Semmes,  Jr.,  Jesse  N. 
Bowen,  and  Matthew  Gault  for  respondent. 

•  Mr.  Justioe  Hughes  delivered  the  opinion 
of  the  court: 

This  is  a  libel  to  recover  for  personal  in- 
juries sustained  by  the  libellant  as  a  steve- 
dore in  the  employ  of  the  Atlantic  Trans- 
port Company  (the  petitioner),  which  was 
engaged  in  loading  the  Pretoria,  belonging 
^  to   the   Hamburg-American    Steam   Packet 

*  Company,  while  lying  in  the  port*of  Balti- 
more. The  libel  was  brought  against  both 
the  owner  of  the  ship  and  the  stevedore  com- 
pany. It  was  dismissed  as  to  the  former, 
but  a  recovery  against  the  latter  was  al- 
lowed by  the  district  court  (190  Fed.  229) 
and  sustained  by  the  circuit  court  of  ap- 
peals (113  C.  a  A«  398,  193  Fed.  1019). 
This  writ  of  certiorari  was  granted. 

The  libellant  was  one  of  a  gang  engaged 
fai  loading  and  stowing  copper.  He  was 
working  on  the  ship,  under  one  of  the 
hatches.  The  covers  of  the  hatch  were  in 
three  sections,  the  division  being  made  by 


two  movable  iron  beams  placed  athwart  the 
ship.  The  coverings  of  the  middle  section 
had  been  removed  and  placed  on  top  of  the 
fore  and  after  sections.  On  the  dock,  the 
copper  was  piled  upon  a  rope  mat  which 
was  lifted  by  a  winch,  swung  over  the 
hatch,  and  lowered  into  the  hold.  On  one  of 
its  return  trips  the  mat  caught  under  the 
after  cross  beam,  which  was  instantly  jerked 
out  of  its  support^  and,  with  the  lengthwise 
timbers  restinji;  on  it  and  the  hatch  covers, 
fell  into  the  hold,  severely  injuring  the 
libellant.  The  district  court  (referring  to 
the  petitioner,  the  Atlantic  Transport  Com- 
pany, as  the  stevedore)  said:  ''There  would 
have  been  no  accident  had  the  entire  hatch 
been  uncovered.  To  uncover  a  hatch  takes 
time  and  labor.  If  bad  weather  comes,  it 
must  be  covered.  Unnecessary  uncovering  i» 
to  be  avoided.  It  is  easy  to  make  a  partial- 
ly covered  hatch  absolutely  safe.  The  erois 
beams  of  the  hatch  have  holes  in  their  ends. 
There  are  corresponding  holes  in  the  hatch 
combings.  Pins  can  be  put  through  these 
holes.  It  takes  about  five  minutes  to  put 
them  in.  When  in  place,  an  accident  such 
aa  gave  rise  to  this  case  cannot  happen. 
The  ship's  carpenter  of  the  Pretoria  keeps 
the  pins  when  not  in  use.  Accidents  often 
happen  because  an  opened  hatch  has  been 
left  unguarded,  or  because  the  hatch  cover- 
ings fall  into  the  hold.  When  they  do  there 
b  usually  a  dispute  as  to  whether  the  ship 
or  the  stevedore  is  to  blame.  In  the  case  atg 
bar  the  ship  and  the  stevedore  were^repre** 
sented  by  the  same  proctors  and  by  the 
same  advocates.  The  stevedore  acquits  the 
ship.  .  .  .  The  stevedore  proved  that, 
when  the  ship  came  into  port,  it  took  com- 
plete charge  of  the  hatches.  It  uncovered 
so  much  of  them  as  it  saw  fit.  If  the  pina 
were  in  and  it  wanted  them  out,  it  took 
them  out.  It  laid  them  on  the  deck.  The 
ship's  carpenter  gathered  them  up.  If  the 
pins  were  out  and  it  wanted  them  in,  it 
told  the  ship's  carpenter.  He  put  them  in.*^ 
For  its  failure  to  use  due  diligence  in  seeing 
that  the  libellant  had  a  safe  place  in  whiek 
to  work,  the  district  court  held  the  Trans- 
port Company  liable. 

The  principal  question  is  whether  the  dis- 
trict court  had  jurisdiction;  that  is,  wheth- 
er the  cause  was  one  "of  admiralty  and 
maritime  jurisdiction."  Const.  Art.  3,  f 
2;  Rev.  Stat.  §  663,  U.  S.  Comp.  Stat.  1901» 
p.  455;  Judicial  Code,  i  24  [36  Stat,  at  L. 
1091,  chap.  231,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  135],  act  of  Sept.  24,  1780,  chap.  20, 
§  9,  1  Stat,  at  L.  73,  77.  As  the  injury  oc- 
curred on  board  a  ship  while  it  was  lying 
in  navigable  waters,  there  is  no  doubt  that 
the  requirement  as  to  locality  was  fully 
met.  The  petitioner  insists,  however,  that 
locality  Is  not  the  sole  test,   and  that   il 
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mtut  appear  that  the  tort  waa  otherwise  of 
a  maritime  nature.  And  ihia  was  the  Tiew 
taken  by  the  circuit  court  of  appeals  for  the 
ninth  circuit,  in  affirming  a  decree  dismiss- 
ing a  libel  for  want  of  jurisdiction  in  a 
similar  case.  Campbell  v.  H.  Hadcfeld  & 
Co.  62  G.  C.  A.  274»  126  Fed.  696. 

At  an  early  period  the  court  of  admiralty 
in  England  exercised  jurisdiction  "over 
torts,  injuries,  and  offenses  at  ports  within 
the  ebb  and  flow  of  the  tide,  on  the  British 
seas  and  on  the  high  seas."  De  Lovio  v. 
Bolt,  2  Gall.  398,  406,  464,  474,  Fed.  Gas. 
No.  3,776.  While  its  authority  was  denied 
when  the  injurious  action  took  place  infra 
corpus  oomitatua,  it  was  not  disputed  that 
Jurisdiction  existed  when  the  wrong  was 
done  ''upon  the  sea,  or  any  part  thereof 
which  is  not  within  any  county."  4  Co. 
Inst.  134.  The  jurisdiction  in  admiralty  of 
the  courts  of  the  United  States  is  not  con- 
trolled by  the  restrictive  statutes  and  ju- 
dicial prohibitions *of  England  (Waring  v. 
Clarke,  5  How.  441.  457,  458,  12  L.  ed.  226, 
234,  235 ;  New  England  Mut.  M.  Ins.  Co.  t. 
Dunham,  11  Wall.  1,  24,  20  L.  ed.  90,  97; 
The  Lottawanna  [Rodd  v.  Heartt]  21  Wall. 
658,  676,  22  L.  ed.  654,  662),  and  the  limi- 
tation with  respect  to  torts  committed  with- 
in the  body  of  any  county  is  not  applicable 
here.  Waring  v.  Clarke,  supra;  Jackson  ▼• 
The  Magnolia,  20  How.  296,  16  L.  ed.  909. 
''In  regard  to  torts,'*  said  Mr.  Justice  Story 
in  Thomas  v.  Lane,  2  Sumn.  1,  9,  Fed.  Cas. 
No.  13,902,  "I  have  always  understood,  that 
the  jurisdiction  of  the  admiralty  is  ex- 
elusively  dependent  upon  the  locality  of  the 
act.  The  admiralty  has  not,  and  never  (I 
believe)  deliberately  claimed  to  have,  any 
Jurisdiction  over  torts,  except  such  as  are 
maritime  torts,  that  is,  such  as  are  com- 
mitted on  the  high  seas,  or  on  waters  with- 
in the  ebb  and  flow  of  the  tide.*'  This  rule 
— ^that  locality  furnishes  the  test — ^has  been 
frequently  reiterated,  with  the  substitution 
(under  the  doctrine  of  The  Genesee  Chief  ▼. 
Fitzhugh,  12  How.  443,  13  L.  ed.  1068)  of 
navigable  waters  for  tide  waters.  Thus,  in 
the  case  of  Philadelphia,  W.  &  B.  R.  Go.  v. 
Philadelphia  A  H.  de  G.  Steam  Towboat 
Co.  23  How.  209,  216,  16  L.  ed.  433,  436,  the 
court  said:  "The  jurisdiction  of  courts  of 
admiralty,  in  matters  of  contract,  depends 
upon  the  nature  and  character  of  the  con- 
tract; but  in  torts,  it  depends  entirely  on 
locality."  Again,  in  the  case  of  'ihe  Ply- 
mouth (Hough  V.  Western  Transp.  Co.)  3 
Wall.  20,  18  L.  ed.  125,  where  jurisdiction 
was  denied  upon  the  ground  that  the  sub- 
stance and  consummation  of  the  wrong  took 
place  on  land,  and  not  on  navigable  water, 
the  court  said:  "The  jurisdiction  of  the 
admiralty  over  maritime  torts  does  not  de* 
pend   upon   the   wrong   having  been  com- 


mitted on  board  the  Tessel,  but  upon  its 
having  been  committed  upon  the  high 
seas  or  other  navigable  waters.  A  tres- 
pass OB  board  of  a  vessel,  or  by  the 
vessel  itself,  above  tidewater,  when  that 
was  the  limit  of  jurisdiction,  was  not 
of  admiralty  cognizance.  The  reason  was, 
that  it  was  not  committed  within  the 
locality  that  gave  the  jurisdiction*  The 
vessel  itself  was  unimportant.  .  .  .  The 
jurisdiction  of  the  admiralty  does  not  de*o 
pend  upon  the*fact  that  the  injury  was  in-  f 
flicted  by  the  vessel,  but  upon  the  locality, — 
the  high  seas  or  navigable  waters  where  it 
occurred.  Every  species  of  tort,  however 
occurring,  and  whether  on  board  a  vessel 
or  not,  if  upon  the  high  seas  or  navigable 
waters,  is  of  admiralty  eognicance."  See 
Manro  y.  Almeida,  10  Wheat  473,  6  L.  ed. 
369;  Waring  ▼.  Clarke,  6  How.  459,  12  L. 
ed.  235;  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  344,  394,  12  L. 
ed.  466,  487;  The  Commerce  (Commercial 
Transp.  Co.  v.  Fitzhugh)  1  Black,  574,  579, 
17  L.  ed.  107,  109;  Bock  Island  Bridge 
(Galena,  D.  D.  &,  M.  Packet  Co.  v.  Rock 
Island  Bridge  Co.)  6  Wall.  213,  216,  18  L. 
ed.  763,  764;  The  Belfast,  7  Wall.  624,  637, 
19  L.  ed.  266,  269;  Ex  parte  Easton,  96  U. 
S.  68,  72,  24  L.  ed.  373,  374;  Leathers  v. 
Blessing,  106  U.  6.  626,  630,  26  L.  ed.  1192, 
1194;  Panama  R.  Co.  y>  Napier  Shipping 
Co.  166  U.  S.  280,  286,  41  L.  ed.  1004,  1005, 
17  Sup.  Ct.  Rep.  672;  The  Blackheath 
(United  States  ▼.  Evans)  196  U.  8.  361, 
366,  367,  49  L.  ed.  236-23S,  25  Sup.  Gt.  Rep. 
46;  Cleveland  Terminal  9t  Valley  R.  Co.  ▼. 
Cleveland  S.  6.  Co.  208  U.  8.  316,  319,  62 
L.  ed.  508,  611,  28  Sup.  Ct.  Rep.  414,  13 
Ann.  Cas.  1216;  Martin  v.  West,  222  U.  S. 
191,  66  L.  ed.  169,  36  L.R.A.(NJS.)  692, 
32  Sup.  Ct.  Rep.  42;  The  Neil  Cochran, 
Brown,  Adm.  162,  Fed.  Cas.  No.  10,087 ;  The 
Ottawa,  Brovm,  Adm.  366,  Fed.  Cas.  No. 
10,616;  Holmes  ▼«  Oregon  A  0.  R.  Co.  6 
Sawy.  262,  6  Fed.  75,  77 ;  The  Arkansas,  5 
McCrary,  364,  17  Fed.  383,  384;  The  F.  & 
P.  M.  33  Fed.  611,  513;  The  H.  8.  Pickands, 
42  Fed.  239,  240 ;  Hermann  v.  Port  Blakely 
Mill  Co.  69  Fed.  646,  647;  The  Strabo,  90 
Fed.  110;  2  Story,  Const.  §  1666.  It  is  also 
apparent  that  Congress,  in  providing  for  the 
punishment  of  crimes  committed  upon  navi- 
gable waters,  has  regarded  the  locality  of 
the  offense  as  the  basis  for  the  exercise  of 
its  authority.  Act  of  April  30,  1790,  chap. 
9,  §  8,  1  Stat  at  L.  112,  113;  act  of  March 
3,  1825,  chap.  65,  4  Stat  at  L.  116;  Rev. 
SUt  §§  6339,  6345,  5346,  U.  8.  Comp.  Stat 
1901,  pp.  3627,  3630,  3631;  Criminal  Code, 
§  272,  35  Stat,  at  L.  1088,  1142,  chap.  821, 
U.  S.  Comp.  Stat.  Supp.  1911,  pp.  1588, 
1671;  United  States  v.  Bevans,  3  Wheat 
836,  387,  4  L.  ed.  404,  416;  United  States  ▼. 
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Wiltberger,  6  Whaftl  76,  5  L.  •d.  37;  United 
States  V.  Rodgers,  150  U.  8.  240,  260,  261, 
285,  37  L.  ed.  1071,  1075,  1076,  1084,  14 
Bup.  Gt.  Rep.  109;  Wynne  t.  United  States, 
217  U.  S.  234,  240,  64  L.  ed.  748,  740,  30 
8np.  Ct  Rep.  447. 

But  the  petitioners  urge  that  the  general 
statements  which  we  have  cited,  with  re- 
spect to  the  ezclusivenesB  of  the  test  of 
locality  in  cases  of  tort,  are  not  controlling; 
and  that  in  every  adjudicated  case  in  this 
country  in  which  the  jurisdiction  of  ad- 
miralty with  respect  to  torts  has  been  bus- 
g  tained,  the  tort,  apart  from  the  mere  place 
*  of  its  •occurrence,  has  been  of  a  maritime 
character.  It  is  asked  whether  admiralty 
would  entertain  a  suit  for  libel  or  slander 
circulated  on  board  a  ship  by  one  passenger 
against  another.  See  Benedict,  Admiralty, 
4th  ed.  §  231.  The  appropriate  basis,  it  is 
said,  of  all  admiralty  jurisdiction,  whether 
in  contract  or  in  tort,  is  the  maritime 
nature  of  the  transaction  or  event;  it  is 
suggested  that  the  wider  authority  exer- 
cised in  very  early  times  in  England  may 
be  due  to  its  antedating  the  recognition  by 
the  common-law  courts  of  transitory  causes 
of  action,  and  thus  arose  by  virtue  of  neces- 
■ity. 

We  do  not  find  it  necessary  to  enter  upon 
thia  broad  inquiry.  As  this  court  has 
observed,  the  preoiae  scope  of  admiralty 
Jurisdiction  is  not  a  matter  ol  "obvious 
principle  or  of  very  accurate  history."  The 
Blackhcath  (United  States  v.  Evans)  195 
U.  S.  361, 365,  367, 49  L.  ed.  236-238,  25  Sup. 
Ct.  Rep.  46.  And  we  are  not  now  concerned 
with  the  extreme  eases  which  are  hypo- 
thetically  presented.  Even  if  it  be  assumed 
that  the  requirement  as  to  locality  in  tort 
eases,  while  indispensable,  is  not  necessarily 
exclusive,  still  in  the  present  case  the  wroqg 
which  was  the  subject  of  the  suit  was,  vre 
think,  of  a  maritime  nature,  and  hence  the 
district  court,  from  any  point  of  view,  had 
jurisdiction.  The  petitioner  contends  that 
a  maritime  tort  is  one  arising  out  of  an  in- 
jury to  a  ship,  caused  by  the  n^ligenoe  of  a 
■hip  or  a  person,  or  out  of  an  injury  to  a 
person  by  the  negligenoe  of  a  ship;  that 
there  must  either  be  an  injury  to  a  ship  or 
an  injury  by  the  negligenoe  of  the  ship,  in- 
cluding therein  the  negligence  of  her  own- 
ers or  mariners;  and  that,  as  there  was  no 
negligenoe  of  the  ship  in  the  present  ease, 
the  tort  was  not  maritime.  Thia  view  we 
deem  to  be  altogether  too  narrow. 

The  libellant  was  injured  on  a  ship,  ly- 
ing in  navigable  waters,  and  while  he  was 
engaged  in  the  performance  of  a  maritime 
terviee.  We  entertain  no  doubt  that  the 
■erviee  in  loading  and  stowing  a  ship's 
cargo  is  of  this  character.    Upon  its  proper 
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safe  carrying  ef  the  eaigo  and  the  safety* 
of  the  ship  itself;  and  it  is  a  service  abso* 
lutely  necessary  to  enable  the  ship  to  dis- 
charge its  maritime  duty.  Formerly  the 
work  was  done  by  the  ship's  crew;  but, 
owing  to  the  exigencies  of  increasing  com- 
merce and  the  demand  for  rapidity  and 
special  skill,  it  has  become  a  specialized 
service  devolving  upon  a  class  "as  clearly 
identified  with  maritime  affairs  as  are  the 
mariners."  See  The  George  T.  Kemp,  2 
Low.  Dec.  482,  Fed.  Cas.  Ko.  5,341;  The 
Circassian,  1  Ben.  209,  Fed.  Cas.  No.  2,722; 
Roberts  v.  The  Windermere,  2  Fed.  722 ;  The 
Canada,  7  Sawy.  173,  7  Fed.  119;  The 
Hattie  M.  Bain,  20  Fed.  389;  The  Qilberi 
Knapp,  37  Fed.  209;  The  Main,  2  C.  C.  A. 
560,  2  U.  S.  App.  349,  51  Fed.  954;  Nor- 
wegian S.  S.  Co.  V.  Washington,  6  C.  C.  A. 
813,  13  U.  S.  App.  459,  57  Fed.  224;  The 
Seguranca,  58  Fed.  008;  The  Allerton,  93 
Fed.  219;  Hughes,  Admiralty,  113;  Bene- 
dict, Admiralty,  4th  ed.  §  207.  The  libellant 
was  injured  because  the  care  required  by 
the  law  was  not  taken  to  protect  him  while 
he  was  doing  this  work.  We  take  it  to  be 
clear  that  the  district  court,  sitting  in 
admiralty,  was  entitled  to  declare  the  ap- 
plicable law  in  such  a  case,  as  it  was  with- 
in the  power  of  Congress  to  modify  that 
law.  Waring  v.  Clarke,  5  How.  459,  12  L. 
ed.  235;  The  Lottawana  (Rodd  v.  Heartt) 
21  Wall.  558,  576,  22  L.  ed.  654,  662.  The 
fact  that  the  ship  was  not  found  to  be  liable 
for  the  neglect  is  not  controlling.  If  more 
is  required  than  the  locality  of  the  wrong 
in  order  to  give  the  court  jurisdiction,  the 
relation  of  the  wrong  to  maritime  service, 
to  navigation,  and  to  commerce  on  navigable 
waters,  was  quite  sufficient.  Even  with  re- 
spect to  contracts  where  subject-matter  ia 
the  exclusive  test,  it  has  been  said  that  the 
true  criterion  ia  "whether  it  was  a  mari- 
time contract^  having  reference  to  maritime 
service  or  maritime  transactions."  New 
England  Mut.  M.  Ins.  Co.  v.  Dunham,  11 
Wall.  1,  26,  20  L.  ed.  90,  97.  The  Constitu- 
tion provides  that  the  judicial  power  shall 
extend  "to  all  cases  of  admiralty  and 
maritime  jurisdiction,"  and  the  act  of 
Congress  defines  the  jurisdiction  of  the  dis- 
trict court,  with  respect  to  civil  causes,  i& 
terms  of  like  scope.  To  hold  that  a  case  of  9 
a  tort  committed  on  board  a  ship^in  naviga-  • 
ble  waters,  by  one  who  has  undertaken  a 
maritime  service,  against  one  engaged  in 
the  performance  of  that  service,  is  not  em- 
braced within  the  constitutional  grant  and 
the  jarisdictional  act,  would  be  to  estab- 
lish a  limitation  wholly  without  warrant. 

The  remaining  question  relates  to  tho 
finding  of  negligenoe.  It  is  urged  that  tho 
n^lect  was  that  of  a  fellow  servant,  and 
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Both  courts  below,  however,  eoaearred  in 
the  finding  that  the  petitioner  omitted  to 
use  proper  diligence  to  provide  a  lafe  place 
of  work.  Baltimore  &  0.  R.  Co.  ▼.  Bangh, 
149  U.  S.  368,  386,  37  L.  ed.  772,  780,  18 
Sup.  Ct.  Rep.  914.  As  the  question  belongs 
to  a  class  which,  under  the  distribution  of 
judicial  power,  is  determinable  by  the 
circuit  court  of  appeals  in  last  resort,  we 
shall  not  undertake  to  discuss  it  at  length 
or  to  restate  the  evidence.  Chicago  Junc- 
tion R.  Co.  y.  King,  222  U.  S.  222,  224,  66 
L.  ed.  173,  174,  32  Sup.  Ct.  Rep.  79;  Chi- 
cago,  R.  I.  k  P.  R.  Co.  v.  Brown,  229  U.  S. 
317,  320,  57  L.  ed.  1204,  1205,  33  Sup.  Ct. 
Rep.  840,  8  N.  C.  C.  A.  826;  Grand  Trunk 
Western  R.  Co.  t.  Lindsay,  233  U.  8.  42, 
50,  58  L.  ed.  — ,34  Sup.  Ct.  Rep.  58L  It  is 
sufficient  to  say  that  we  are  satisfied,  from 
an  examination  of  the  record,  that  the 
ruling  was  justified. 
Affirmed. 


in  loading  the  ship  Pretoria.  The  diatriet 
court  allowed  a  recorery  against  the  pe- 
titioner (190  Fed.  240),  which  the  circuit 
court  of  appeals  affirmed.  118  G.  C.  A«  408, 
193  Fed.  1019. 

The  questions  presented  are  the  same  as 
those  which  were  considered  in  Atlantle 
Transport  Co.  t.  Imbrovek,  decided  this  day 
[233  U.  S.  62, 08  li.  ed.  — ^  84  Sup.  Ct.  Rep. 
783],  and,  for  the  reasons  stated  in  the  opin- 
ion in  that  case,  the  decree  is  affirmed. 

Affirmed. 


(234  U.  8.  a) 

ATLANTIC  TRANSPORT  COMPANY  OF 
WEST  VIRGINIA,  Petitioner, 

V. 

STATE  OF  MARYLAND  TO  THE  USB  OF 
MARY  SZCZESEK,  Widow  of  Martin 
Szczesek. 

This  case  is  governed  by  the  decision  in 
Atlantic  Transport  Company  t.  Imbrovek, 
ante,  733. 

[No.  216] 

Argued  January  29  and  80,  1914.    Decided 

May  25,  1914. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  to  review  a  deeree  which 
affirmed  a  decree  of  the  District  Court  for 
the  District  of  Maryland  in  favor  of  the 
libel lant  in  a  suit  to  recover  for  personal 
injuries  received  in  loading  and  stowing  a 
ahip's  cargo.    Affirmed. 

See  same  case  below,  113  C  &  A.  408, 
193  Fed.  1019. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  Duffy,  Nicholas  P. 
Bond,  and  Ralph  Robinson  for  petitioner. 

Messrs.  W.  H.  Price,  Jr.,  John  E. 
Semniee,  John  E.  Semmes,  Jr.,  Jesse  N. 
Bowen,  and  Matthew  Gault  for  respondent. 

*   *  Mr.  Justice  Hughes  delivered  the  opinion 
•f  the  court : 

This  is  a  libel  filed  on  behalf  of  tiie 
widow  and  infant  children  of  Martin  Szcze- 
wA  to  recover  damages  for  injuries  reault- 
big  in  his  death.  Szczesek  was  a  stevedore 
In  the  employ  of  the  Atlantic  Transport 


(2S4  U.  B.  SS) 

UNITED  STATES  OF  AMERICA,  Plff.  in 

Err., 
v. 

RUDOLPH  AXMANf  and  American  Bond- 
ing Company  of  Baltimore. 

United    States    (8    72*)  — Public    Cow- 

TBACTS— Breach— RxLBTTiNo. 

A  change  in  the  place  of  dumping  the 
spoil,  made  when  reletting  the  contract 
for  the  completion  of  the  dredging  work 
in  San  Pablo  bay,  prevents  ^e  United 
States  from  recovering  under  the  provision 
of  the  orij^nal  contract  by  which  it 
might  annul  the  same  for  the  contractor's 
default,  and  recover  whatever  sums  might 
be  expended  in  completing  the  contract  in 
excess  of  the  contract  nrice,  where,  by  the 
original  contract,  the  place  of  dumping  the 
spoil  was  made  an  essential  and  specific 
requirement,  which  could  only  be  modified 
by  written  agreement,  and  the  engineer  in 
charge  had  refused  permission  to  dump  the 
spoil  elsewhere. 

[Bd.  Note.«>For  other  eases,  see  United  States, 
Gent  Dig.  |  66;   Doc.  Dig.  |  72.*] 

[No.  242.] 

Argued  March  9,  1914.     Decided  May  25» 

1914. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Cireoit 
to  review  a  judgment  which  affirmed,  on  a 
second  writ  of  error,  a  Judgment  of  the 
Circuit  Court  for  the  Northern  District 
of  California  in  favor  of  defendants  in  a 
suit  by  the  United  States  to  recover  on  a 
contract  for  public  work.    Affirmed. 

See  same  case  below,  118  CCA.  512, 
193  Fed.  644. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  DaTia  for  the  United 
States. 

Messrs.  Frank  W.  Altken  and  John  R. 
Aitken  for  Julia  Axman. 

Messrs.  £dward  Duffy  and  Jesse  W. 
Lilienthal  for  the  American  Bonding  Com- 
pany. 

fDeath  of  Rudolph  Axman,  one  of  the 
defendents  in  error  herein,  suggested,  and 
appearance  of  Julia  A.  Axman  filed   and 


entered  March  9^  1914,  as  a  party  defendant 
Company,  the  petitioner,  and  was  engaged  in  error  herein* 
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*Mr.  Justice  Day  deliTered  the  opinion  of 

the  court: 

Suit  was  brought  by  the  United  States 
to  recover  on  a  contract  between  the  United 
States  and  Axman,  with  the  American 
Bonding  Company,  as  surety,  for  dredging 
in  San  Pablo  bay,  California.  The  first 
trial  resulted  in  a  judgment  for  the  United 
States,  which  was  reversed  by  the  circuit 
§  court  of  appeals  for  the  ninth  circuit.    03 

♦  C.  C.  A.  322,  167  Fed.'  922.  On  new  trial 
judgment  directed  in  favor  of  the  defend- 
ants was  affirmed  by  the  circuit  court  of 
appeals  (113  C.  C.  A.  512,  193  Fed.  644), 
and  the  case  is  brought  here. 

It  appears  that  on  the  26th  of  August, 
1902,  the  United  States  called  for  bids  for 
dredging  in  San  Pablo  bay.  On  September 
30,  1902,  Axman  submitted  his  proposal  to 
furnish  all  the  plant,  labor,  and  materials 
for  the  work.  On  November  21,  1902,  a 
written  contract  was  entered  into  between 
Axman  and  the  United  States  for  the  work. 
Axman  was  to  do  such  dredging  in  the  bay 
as  might  be  required  by  the  government 
engineer,  in  accordance  with  certain  specifi- 
cations, for  the  sum  of  11.44  cents  per  cubic 
yard.  The  specifications,  which  were  made 
a  part  of  the  contract,  contained,  among 
others,  the  following  paragraphs: 

"35.  The  shoal  to  be  dredged  is  in  San 
Pablo  bay,  California,  is  about  5  miles  in 
length,  and  has  a  least  depth  of  19  feet 
at  low  water.  It  extends  from  Pinole  point 
to  Lone  Tree  point,  and  is  distant  H  to  1} 
statute  miles  N.  \V.  of  the  points  referred 
to.  The  average  depth  of  the  excavation 
is  about  9  feet. 

"36.  The  work  to  be  done  is  to  excavate 
a  channel  through  the  shoal,  to  have  a  bot- 
tom width  of  300  feet;  a  depth  of  30  feet  at 
mean  low  water,  and  a  length  of  about 
27,000  feet;  to  deposit  the  spoil  as  near  the 
south  shore  as  practicable,  within  lines 
drawn  between  Pinole  point  and  Lone  Tree 
point,  at  such  places  as  may  be  designated 
by  the  engineer  officer  in  charge;  and  to  im- 
pound the  material  behind  bulkheads  or 
dikes  of  suitable  construction,  subject  to 
approval  by  the  engineer  officer  in  charge, 
which  must  be  built  and  maintained  by 
and  at  the  expense  of  the  contractor  dur- 
ing the  life  of  the  contract." 

"39.  All  dredging  material  is  to  be  de- 
posited within  the  limits  of  the  area  de- 
scribed in  paragraph  36.  The  method  of 
deposit  will  be  subject  to  approval  by  the 
^engineer  officer  in  charge." 

•  •**31.  The  contractor  will  be  required  to 
commence  work  under  the  contract  within 
sixty  days  after  the  date  of  notification  of 
approval  of  the  contract  by  the  Chief  of 
Engineers,  U.  S.  Army,  to  prosecute  the 
said  work  with  faithfulness  and  energy,  and 

34  S.  C— 47 


to  complete   it  within   twenty-eight    (28) 
months  after  the  date  of  commencement." 

"46.  The  work  most  progress  at  the  rate 
of  at  least  100,000  cable  yards  per  month, 
and  to  entitle  the  contractor  to  the  monthly 
payments  provided  for  in  paragraph  30  of 
these  specifications,  an  average  of  not  ieaa 
than  100,000  cubic  yards  per  month  must 
have  been  dredged  and  deposited;  the  cal- 
culation of  averages  to  be  made  from  the 
day  on  which  tiie  contract  requires  the 
work  to  be  commenced." 

A  place  for  the  building  of  the  bulkhead 
was  designated  in  accordance  with  para- 
gp*aph  36  of  the  specifications,  and  Axman 
built  a  bulkhead  2,400  feet  long,  consisting 
of  two  arms,  one  of  1,800  feet  and  one  of 
600  feet.  The  outlines  of  the  channel  to  be 
dredged  were  also  indicated.  Axman  began 
work  and  continued  intermittently  until 
December  24,  1903,  up  to  which  date  he 
had  removed  196,000  cubic  yards,  but  had 
not  in  any  month  removed  100,000  oubia 
yards.  It  appears  that  the  barges  in  Ax* 
man's  outfit  were  of  such  draft  that  they 
were  unable  to  get  behind  the  bulkhead  ex- 
cept at  high  tide;  that  he  applied  to  the 
engineer  officer  in  charge  to  be  allowed  to 
dump  the  spoil  on  the  north  side  of  the 
channel  or  down  at  "The  Sisters,"  but  per- 
mission was  refused  him  so  to  do.  This 
place  is  the  one  where  the  material  was 
subsequently  dumped  when  the  contract  was 
relet. 

Paragraph  4  of  the  contract  provides: 

"4.  If,  in  any  event,  the  party  of  the 
second  part  shall  delay  or  fail  to  commence 
with  the  delivery  of  the  material  or  the 
performance  of  the  work  on  the  day  speci- 
fied herein,  or  shall,  in  the  judgment  of  the 
engineer  in  charge,  fail  to  prosecute  faith- ^ 
fully  and  diligently  the* work  in  accordance? 
with  the  specifications  and  requirements  of 
this  contract,  then,  in  either  case,  the  party 
of  the  first  part,  or  hii  successors  legally 
appointed,  shall  have  power,  with  the  sano- 
tion  of  the  Chief  of  Engineers,  to  annul  this 
contract  by  giving  notice  in  writing  to  that 
effect  to  the  party  (or  parties,  or  either  of 
them)  of  the  second  part,  and  upon  the 
giving  of  such  notice  all  payments  to  the 
party  or  parties  of  the  second  part  under 
this  contract  shall  cease,  and  all  mon^ 
or  reserve  percentage  due  or  to  become  due 
the  said  party  or  parties  of  the  second  part, 
by  reason  of  this  contract,  shall  be  retained 
by  the  party  of  the  first  part  until  the  final 
completion  and  acceptance  of  the  work  here- 
in stipulated  to  be  done;  and  the  United 
States  shall  have  the  right  to  recover  from 
the  party  of  the  second  part  whatever  sums 
may  be  expended  by  the  party  of  the  first 
part  in  completing  the  said  contract  in  ex* 
cess  of  the  price  herein  stipulated  to  b« 
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paid  the  party  of  th«  second  part  for  com- 
pleting the  same,  and  also  all  eoete  of  in- 
apection  and  auperintendence  incurred  by 
the  said  United  States,  in  excess  of  those 
payable  by  the  said  United  States  during 
the  period  herein  allowed  for  the  comple- 
tion of  the  contract  by  the  party  of  the 
second  part;  and  the  party  of  the  first  part 
may  deduct  all  the  above-mentioned  sums 
out  of  or  from  the  money  or  reserve  per- 
centage retained  as  aforesaid;  and  upon 
the  giving  of  the  said  notice  the  party  of 
the  first  part  shall  be  authorized  to  proceed 
to  secure  the  performance  of  the  work  or 
delivery  of  the  materials,  by  contract  or 
otherwise,  in  accordance  with  law." 

There  are  other  paragraphs  permitting 
the  Chief  of  Engineers,  if  he  sees  fit,  to 
employ  additional  plant  or  purchase  ma- 
terials, etc.,  to  insure  the  completion  of  the 
work  within  the  time  specified,  charging 
the  cost  thereof  to  the  contractor;  such  pro- 
vision, however,  not  to  be  construed  so  as 
to  affect  the  right  of  the  government  to 
^  annul  the  contract.  The  governmenty  on 
the  ground  that  Axman^had  failed  to  com- 
ply with  the  requirements  of  the  specifica- 
tions, proceeded  under  the  provisions  of 
paragraph  4,  wherein  it  will  be  seen  it  was 
stipulated  that  the  United  States  might 
have  the  right  to  recover  from  the  party  of 
the  second  part  whatever  sums  might  be 
expended  by  the  party  of  the  first  part  in 
completing  the  contract. 

When  the  contract  was  relet  it  was  ad- 
Tertised  in  the  alternative,  giving  the  con- 
tractor the  right  to  deposit  spoil  where 
Axman  was  required  to  deposit  it  within 
lines  drawn  between  Pinole  point  and  Lone 
Tree  point  at  such  places  as  might  be  desig- 
nated by  the  engineer  officer,  and  to  im- 
pound the  material  behind  bulkheads  of 
suitable  construction,  subject  to  the  ap- 
proval of  the  engineer  officer,  to  be  built 
and  maintained  at  the  expense  of  the  con- 
tractor, or  to  deposit  the  spoil  in  water 
exceeding  50  feet  in  depth  lying  within  the 
area  bounded  by  lines  drawn  from  The 
Sisters  to  Point  San  Pablo,  thence  to  Marin 
Islands,  and  thence  back  to  The  Sisters. 
The  bid  accepted  and  the  contract  made 
provided  for  the  deposit  of  the  spoil  in  deep 
water  at  The  Sisters.  At  the  trial  the  gov- 
ernment offered  evidence  of  witnesses  as  to 
the  fairness  of  the  price  paid  the  North 
American  Dredging  Company,  the  new  con- 
tractor, under  the  relet  contract,  and  as  to 
whether  it  cost  more  to  dredge  and  dump 
the  spoil  behind  the  line  drawn  between 
Pinole  point  and  Lone  Tree  point  than  to 
dredge  and  dump  in  deep  water.  All  of  the 
opinion  evidence  offered  by  the  government 
was  received  by  the  court  under  objection, 
mad  at  the  conclusion  of  the  ease  ruled  out, 


and  the  jury  instructed  to  render  a  Terdiel 
for  the  defendants. 

It  is  thus  apparent  that  the  real  question 
in  the  case  is  whether  the  contract  relet 
for  the  completion  of  the  work  under  para- 
graph 4  of  the  original  contract  was  a  con- 
tract for  work  for  which  Axman  was  bound 
and  which  he  had  failed  to  carry  out,  or 
whether  it  was  a  different  contract,  and 
therefore  one  for  which  Axman  and  his^ 
surety  cannot  *be  held,  and  which  cannot* 
be  used  for  the  measure  of  recovery  for 
breach  of  the  original  contract. 

The  govermne]»t  insists  that  the  main 
purpose  of  the  original  contract  was  to  se- 
cure the  dredging  of  the  channel,  and  that 
the  place  of  dumping  the  spoil  was  but  in- 
cidentaL  The  contract,  however,  does  not 
so  read.  It  specifically  made  the  place  of 
dumping  the  spoil  an  essential  and  particu- 
lar term  of  the  contract.  It  is  not  neces- 
sary to  inquire  into  the  reason  which  actu- 
ated the  government  in  making  this  require- 
ment. It  may  be  that  it  desired  the  spoil 
to  be  retained  at  a  place  outside  of  the 
channel,  and  that  such  retention  was  a  bet- 
ter way  of  doing  the  work  than  to  deposit 
the  spoil  in  deep  water.  It  is  enough  to 
say  that  the  contract,  part  of  which  we 
have  heretofore  set  forth,  specifically  pro- 
vided for  dumping  the  spoil  behind  the 
bulkhead.  As  we  have  said,  the  engineer  re- 
fused permission  to  dump  the  spoil  at  a 
place  other  than  that  designated  in  the 
spiecifications.  This  position  of  the  engi- 
neer was  warranted  by  the  terms  of  the 
contract,  for  by  paragraph  86  of  the  specifi- 
cations the  depositing  of  material  and  im- 
pounding it  behind  bulkheads,  as  provided 
in  the  contract,  were  made  an  essential  part 
of  the  work  to  be  done,  and  it  is  provided 
by  specification  38  that  material  deposited 
otherwise  than  as  specified  will  not  be  paid 
for,  and  by  paragraph  39  that  all  dredged 
material  was  to  be  deposited  within  the 
area  specified  in  paragraph  36,  and  by 
paragraph  63  that  all  material  must  be  ex- 
cavated and  deposited  under  the  super- 
vision of  the  engineer  officer  in  charge.  It 
therefore  follows  that  not  only  was  Axman 
to  dredge  the  channel  as  required  by  the 
contract,  but  he  was  to  deposit  the  spoil 
as  therein  specified.  Dredging  the  channel 
would  not  be  enough  to  show  performance 
of  his  contract,  unless  he  complied  with 
the  other  material  requirement  as  to  the 
deposit  of  the  spoil.  The  new  contract  con- 
tained a  different  stipulation  as  to  the 
dumping  of  the  spoil.  Upon  the  showing 
made  in  this  case  we  think  the  change  inj 
the* place  of  dumping  the  spoil  was  very* 
material,  and  could  not  be  made  consistent- 
ly with  the  terms  of  the  agreement  under 
which   Axman   undertook   to   perform   the 
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work  or  be  liable  4s  ttipiilated  in  paragrapli 
4. 

Both  sides  refer  to  the  case  of  Uhited 
BUtes  T.  McMullen,  222  U.  8.  460,  66  L. 
ed.  269,  82  Sup.  Ct.  Rep.  128.  In  that  case 
a  suit  was  brought  upon  a  contract  and 
bond,  the  contract  proTiding  for  certain 
dredging.  The  contractor  asked  for  lea^e 
to  dump  the  spoil  in  deep  water  instead  of 
on  shore,  which  was  at  first  refused,  bat 
afterwards  granted.  The  contractor,  how- 
ever,  failed  to  do  the  work  and  abandoned 
It.  The  Navj  Department  declared  the  con- 
tract void,  and,  after  advertising,  entered 
into  a  new  contract.  The  defense  principal- 
ly made  and  treated  of  in  the  opinion  of 
the  court  rested  upon  the  alleged  extension 
of  time,  which,  it  was  contended,  worked  a 
discharge  of  tlie  surety.  After  disposing  of 
that  question  in  favor  of  the  government, 
this  court  said   (p.  471): 

"The  objection  that  the  second  contractor 
does  not  appear  to  have  completed  the  work 
intended  to  be  accomplished  by  the  first. 
that  is,  to  have  made  a  channel  of  a  cer- 
tain depth,  does  not  impress  us.  The  first 
contract  was  for  certain  work  for  a  cer- 
tain object,  but  limited  and  subject  to 
change  as  the  appropriations  might  require. 
The  second  was  for  the  same  on  the  same 
plans  and  specifications,  the  only  differenoa 
being  in  the  parties,  the  price,  and  the  lib* 
erty  given  to  the  second  contractor  to  dump 
H^in  deep  water,  which  diminished  the  cost 
Jin  the* first  contract  the  government  re- 
served an  absolute  right  of  choice  in  this 
regard.  Whether  the  object  of  the  contract 
was  attained  is  immaterial,  so  long  as  the 
work  done  towards  it  was  work  that  the 
first  contractor  had  agreed  to  perform." 

We  thus  observe  that  in  the  McMullen 
Case  it  was  found  that  the  liberty  given  to 
the  second  contractor  to  dump  in  deep 
water  did  not  change  the  contract,  because 
In  the  first  contract  the  government  re- 
served an  absolute  right  of  choice  in  this 
regard.  In  the  present  case  there  was  no 
such  right  of  choice.  The  place  of  dump- 
ing spoil  was  made,  as  we  have  said,  a 
specific  requirement  of  the  contract.  Under 
I  6  such  changes  as  are  here  involved  must 
be  agreed  upon  in  writing  by  the  contract- 
ing parties,  the  agreement  setting  forth 
clearly  reasons  for  the  change,  giving  quan- 
tity and  prices,  to  take  effect  only  upon 
the  approval  of  the  Secretary  of  War. 
Minor  changes  are  provided  for  in  §  68  of 
the  specifications,  but  clearly  such  an  im- 
portant change  as  this  one  has  proven  to 
be  is  not  of  that  character. 

In  the  McMullen  Case,  in  treating  of 
the  right  reserved  In  the  first  contract  giv- 
ing the  government  an  absolute  choice  of 
the    dumping    ground,    it    was    eoncluded, 


"whether  the  object  of  the  contract  waa  at- 
tained is  immaterial,  so  long  as  the  work 
done  towards  it  was  work  that  the  first 
contractor  had  agreed  to  perform."  We  are 
clearly  of  the  opinion  in  this  case  that  tha 
work  done  under  the  second  contract  waa 
not  the  work  which  the  first  contractor  had 
agreed  to  perform.  While  it  is  true  it  ac- 
complished the  dredging  of  the  channel  in 
the  same  bay,  it  did  this  with  a  disposition 
of  the  spoil  not  permitted  under  the  first 
contract,  and  in  a  material  matter  was  dif- 
ferent from  the  contract  first  entered  upon. 
We  reach  the  conclusion  that  the  Circuit 
Court  of  Appeals  rightly  decided  this  casCi 
and  its  judgment  ia  accordingly  affirmed* 


(SS4  V.  8.  46) 

LOUISVILLE  k  NASHVILLE  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

CATESBT  WOODFORD  and  John  T. 

Ireland. 

OouBTs  (§  396^)— Ebbob  to  State  Couot^ 
SYoEBAL  Question—How  Raised. 

A  Federal  question  is  not  so  presented  as 

to  sustain  a  writ  of  error  from  tiie  Federal 

Supreme  Court  to  the  highest  court  of  a 

state  where  the  latter  court  declined   to 

pass  upon  the  question,  because  it  was  not 

appropriately  raised  in  the  trial  court  in 

the  manner  required  by  the  state  practice, 

and  there  does  not  appear  to  have  been  any 

attempt  on  the  part  of  the  state  court  to 

evade    the    decision    of    such    Question    by 

an    unwarranted    resort    to    alleged    rules 

of  local  practice. 

TEd.  Note.— For  other  cases,  see  Courts,  Gent. 
Die  i  1080 :    Dec.  Die  |  8S6.*] 

[No.  631.] 

Submitted  March  23,  1914.     Decided  May 

25,  1914. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Fayette  Circuit  Court,  in  that  state,  in 
favor  of  plaintiffs  in  a  suit  against  a 
carrier  to  recover  damages  for  the  loss  of 
a  shipment.  Dissmissed  for  want  of  juris- 
tliction. 

Sec  same  case  below,  152  Ky.  398,  163 
S.  W.  722;  on  rehearing,  153  Ky.  185, 
154  S.  W.  1083. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  H.  Moorman,  Ben- 
jamin D.  Warfield,  Henry  liane  Stone« 
and  Robert  A.  Thornton  for  plaintiff  in 
error. 

Messrs.  Robert  B.  Franklin  and  Robert 
C.  Talbott  for  defendants  in  error. 


*For  other  cases  see  Bazne  topic  A  §  numbbr  In  Dec.  A  Am.  Digs.  1907  to  date.  &  Kep*r  Indexes 
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*Mr.  JuBtice  Day  delivered  the  opinion  of 
the  court: 

Gatesby  Woodford  and  John  T.  Ireland, 
defendants  In  error,  plaintiil's  below,  brought 
Buit  in  the  Fayette  circuit  court,  of  Ken- 
tucky, against  the  Louisville  &  Nashville 
Railroad  Company,  plaintiff  in  error,  de- 
fendant below,  to  recover  damages  for  the 
loss  of  a  number  of  race  horses  and  injury 
to  others  shipped  by  them  on  November  17, 
1910,  over  the  lines  of  the  defendant  from 
Lexington,  Kentucky,  to  Juarez,  Mexico. 
There  was  a  verdict  for  the  plaintiffs  in  the 
trial  court,  judgment  upon  which  was  af- 
firmed by  the  court  of  appeals  of  Kentucky 
( 162  Ky.  398,  153  S.  W.  722 ) ,  and  the  case 
is  here  upon  writ  of  error. 

The  amended  petition  contained  an  alle- 
gation that  the  defendant  agreed  by  con- 
tract entered  into  in  Fayette  county,  Ken- 
tucky, to  transport  the  horses  from  Lexing- 
ton to  Juarez,  and  set  forth  the  cause  and 
extent  of  the  loss  to  plaintiffs.  The  defend- 
ant answered,  traversing  the  allegations 
of  the  petition,  and  pleading  contributory 
negligence,  and  the  plaintiffs  filed  their 
reply.  The  defendant  by  motion  sought 
to  have  the  contract  sued  upon,  which  it 
alleged  was  in  writing,  filed  as  an  exhibit 
to  the  petition,  and  subsequently  the 
plaintiffs  filed  the  contract  of  shipment,  and 
the  same  was  noted  of  record.  It  provided, 
amK>ng  other  things,  that,  in  consideration 
of  the  reduced  rate,  the  extent  of  the  dam- 
ages for  which  the  defendant  would  be  lia- 
ble should  not  exceed  $150  for  a  stallion  or 
Jack,  and  $100  for  a  horse  or  mule,  the 
agreed  value  of  the  animals,  and  across 
the  face  of  the  contract  were  stamped  the 
following  words:  "The  attention  of  the 
shippers  has  been  called  to  the  terms,  con- 
ditions, value,  etc.,  herein  named."  It  also 
appears  that  the  contract  of  shipment  was 
produced  and  filed  in  evidence  by  the  plain- 
tiffs. 
One  of  the  instructions  requested  by  the 
^  defendant  was  to  the  effect  that,  if  the  jury 
•  found  for  the  plaintiffs,  they*should  fix  the 
damages  at  the  fair  market  value  of  the 
horses  killed,  and  the  difference  in  value 
before  and  after  the  injury  of  the  other 
horses.  After  verdict  and  judgment  for 
plaintiffs,  the  defendant  filed  its  motion 
and  grounds,  and  additional  grounds,  for 
a  new  trial,  none  of  which,  however,  were 
based  upon  the  provisions  of  the  contract 
of  shipment  or  any  act  of  Congress.  The 
court,  in  overruling  the  motion,  said,  how- 
ever, that  it  had  also  heard  counsel  "upon 
the  Federal  question  raised  by  the  defend- 
ant as  to  whether  the  contract  in  question 
for  the  tranRportation  of  said  colts  and 
fillies  mentioned  in  the  petition  from  Lex- 
ington, Kentucky,  to  Juarez,  in  the  Repub- 


lio  of  Mezieo,  was  in  violation  of  the  pro- 
visions, or  any  of  them,  of  an  act  of 
Congreea  of  the  United  States  entitled, 
'An  Act  to  Regulate  Commerce,'  approved 
February  4,  1887  [24  Stat,  at  L.  379,  chap. 
104,  U.  8.  Comp.  SUt.  1901,  p.  3164],"  as 
amended,  "and  having  considered  the  said 
motion  and  grounds  for  a  new  trial  of  this 
cause,  and  having  also  considered  the  said 
Federal  question,  and  being  of  the  opinion 
that  said  contract  did  not  and  does  not 
violate  any  of  the  provisions  of  said  act 
of  Congress,  the  motion  is  hereby  overruled 
and  a  new  trial  is  refused." 

The  case  was  taken  by  appeal  to  the  court 
of  appeals  of  Kentucky.  After  submission 
of  the  case  to  that  court,  the  defendant  filed 
a  supplemental  brief,  urging  the  applica- 
tion of  the  law  of  the  case  of  Adams  Exp. 
Co.  T.  Croninger,  226  U.  S.  491,  57  L.  ed. 
314,  44  L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep. 
148,  and  further  insisted  upon  such  appli- 
cation in  its  brief  in  reply  to  the  plaintiffs' 
reply  brief.  The  court  of  appeals  noticed 
that  the  claim  that  the  law  of  the  Cron- 
inger Case  controlled  was  first  suggested  by 
defendant  in  its  supplemental  brief,  after 
submission  of  the  case  to  that  court,  and 
that  the  case  had  been  tried  under  the  rule 
of  law  in  Kentucky  that  a  contract  reliev- 
ing a  carrier  from  its  common-law  liability, 
and  limiting  recovery  to  less  than  the  value 
of  the  property  carried,  is  in  violation  of 
the  Kentucky  Constitution,  and  held  that 
it  was  elementary  that  questions  not  raised  9 
in  the  trial  court  in  an* appropriate  way,f 
which,  by  the  Code  of  Practice  of  Kentucky, 
is  in  writing,  would  not  be  considered  on 
appeal;  and,  after  detailing  the  proceedings 
in  the  trial  court,  concluded  that  no  Feder- 
al question  had  thus  been  made.  The  de* 
fendant,  by  petition  for  rehearing,  again 
insisted  that  the  Federal  question  had  been 
properly  presented,  but  the  court  of  ap- 
peals, admitting  that  state  courts  must 
take  judicial  notice  of  acts  of  Congress, 
and  that  it  was  not  essential  that  the  Fed- 
eral question  should  have  been  raised  in 
any  special  form  in  the  trial  court,  held 
that  the  facts  on  which  such  question  rest- 
ed must  be  presented  in  the  record;  that 
the  provisions  of  the  written  contract,  upon 
which  the  defendant  then  relied,  not  having 
been  pleaded,  no  Federal  question  was  pre- 
sented; and  moreover,  that  the  defendant 
had  asked  for  an  instruction  inconsistent 
with  the  view  then  presented,  and  conduct- 
ed its  case  throughout  the  trial  on  that 
basis  (153  Ky.  185,  154  S.  W.  1083). 

That  the  defendant  was  entitled  to  make 
a  defense  under  the  act  to  regulate  com- 
merce, as  amended  (34  Stat,  at  L,  684, 
chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1288),  is  evidently  an  afterthought.    The 
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caM  was  tried  upon  the  theory  that  the 
Kentuckj  Constitution  and  statutes  were 
controlling,  and  it  was  not  until  after  the 
decision  of  Adams  Exp.  Co.  v.  Croninger, 
supra,  that  an  attempt  was  made  to  claim 
the  benefit  of  the  bill  of  lading  based  upon 
schedules  filed  with  the  Interstate  Com- 
merce Commission.  It  is  true  that  a  writ- 
ten bill  of  lading  showing  a  limitation  of 
$100  in  value  for  each  horse  was  filed  in 
the  case  by  the  plaintiff  below  after  the 
motion  of  the  defendant  had  been  filed,  as 
the  amended  record  discloses,  but  in  order 
to  assert  this  defense  it  was  necessary  not 
only  to  have  the  contract  filed,  but  that 
the  defendant  below  should  set  up  the  facts 
showing  that  such  defense  was  available 
to  it.  No  pleading  was  filed  by  the  defend- 
ant alleging  compliance  with  the  act  to 
r^^late  commerce  by  the  filing  of  schedules 
2  containing  the  limitation  as  to  the  liability 
*  upon  which*reliance  is  now  placed.  As  we 
have  already  said,  the  record  discloses  that, 
at  the  trial,  the  defendant,  instead  of  rely- 
ing upon  the  limited  liability  now  claim^, 
entirely  ignoring  such  limitation,  itself 
asked  and  obtained  an  instruction  that  if 
the  jury  should  find  for  the  plaintiff,  it 
should  fix  the  damages  in  such  sum  as 
would  represent  the  loss  suffered.  Of 
course,  the  request  to  give  this  instruction 
was  entirely  inconsistent  with  the  claim 
of  limited  liability  under  the  Federal  sUt- 
ute. 

If  a  Federal  question  can  be  said  to  be 
Involved  at  all,  it  was  introduced  into  the 
record  upon  the  argument  of  the  motion 
for  a  new  trial.  Disposing  of  thai  question, 
the  court  of  appeals  of  Kentucky  set  forth 
that  the  question  was  not  raised  by  the 
pleadings  or  requested  instructions,  or  by 
motion  for  a  new  trial,  or  written  motion 
of  any  kind,  and  concluded  that  it  must 
have  been  raised  orally.  It  pointed  out 
that  under  the  Kentucl^  Code  of  Practice 
such  contentions  were  required  to  be  in 
writing,  and  that  if  the  defendant  desired 
to  take  advantage  of  its  limited  liability, 
it  must,  under  the  Code  of  the  state,  speci- 
fically rely  upon  that  defense  in  its  answer. 
In  making  this  holding,  the  Kentucky  court 
but  enforced  a  rule  of  practice  of  that  state. 
The  decisions  of  this  court  not  only  have 
repeatedly  held  that  a  Federal  right,  in 
order  to  be  reviewable  here,  must  he  set 
up  and  denied  in  the  state  court,  but  have 
often  held  that  such  claim  of  denial  is  not 
properly  brought  to  the  attention  of  this 
eourt  where  it  appears  that  the  state  court 
declined  to  pass  upon  the  question  because 
it  was  not  raised  in  the  trial  court,  as  re- 
quired by  the  state  practice.  Schuyler  Nat. 
Bank  v.  Bollong,  150  U.  S.  85,  37  L.  ed. 
1008,  14  Sup.  Ct.  Rep.  24;  Erie  K.  Co.  v. 


Purdy,  185  U.  S.  148,  46  L.  ed.  847,  22  Sup. 
Ct.  Rep.  605;  Layton  v.  Missouri,  187  U. 
S.  356,  47  L.  ed.  214,  23  Sup.  Ct.  Rep.  137. 
In  this  case  there  is  no  reason  to  believe 
that  there  was  an  attempt  on  the  part  of 
the  state  court  to  evade  the  decision  of 
Federal  questions,  duly  set  up,  by  unwar- 
ranted resort  to  alleged  rules  under  locals 
practice,  and  upon  this* point  this  case* 
comes  within  former  rulings  of  this  court, 
as  we  have  seen. 

As  to  the  contention  that  the  case  really 
raised  a  Federal  question  because  it  in- 
volved the  constitutional  validity  of  a 
state  statute  when  opposed  to  the  ezclu^ 
sive  rights  secured  under  a  Federal  law,— • 
an  examination  of  the  record  shows  thai 
no  such  question  was  made  in  the  state 
court,  nor  was  it  necessarily  involved  in 
the  decision  made,  in  such  sense  as  to  make 
the  case  reviewable  here  on  that  ground. 

It  follows  that  the  case  must  be  di»* 
missed  for  want  of  jurisdiction. 
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ATCHISON,  TOPEKA,  ft  SANTA  FE 
RAILWAY  COMPANY  et  al.,  Appts., 

V. 

VICTORIA,  FISHER,  k  WESTERN  RAIL- 
ROAD COMPANY  et  aL     (No.  830.) 

Commerce  (H  P8*)— Commerce  Court— Re- 
view OF  Order  of  Interstate  Com- 
merce Commission  —  Affibmativb  ob 
Negative  Action. 

1.  An  order  of  the  Interstate  Commerce 
Commisflion  which,  amending  a  prior  order 
refusing  to  compel  certain  trunk  line  rail- 
roads to  establish  or  re-establish  through 
routes  and  joint  rates  with,  and  to  grant 
allowances  and  divisions  to,  certain  "tap 
lines,"  required  such  trunk  lines  to  desist 
from  making  allowances  to  the  tap  lines  out 
of  joint  through  rates  for  proprietary 
freight,  and  provided  that  if  the  trunk  lines 
^ould  fail,  by  a  stated  time,  to  re-establish 
through  routes  and  joint  rates  on  nonpro- 
prietary freight,  the  Commission  would, 
upon  proper  petition,  enter  an  order  re- 
quiring the  establishment  of  such  routes  and 
rates,  or  enter  upon  an  inquiry  with  respect 
thereto, — is  afhrmative  rather  than  nega- 
tive in  character,  and  was  hence  reviewable 
In  the  commerce  court. 

CEd.  Note.— For  other  cases,  see  Commerce. 
Cent.  Dis.  i  148 ;    Dec.  Dig.  S  98.«] 

Casriebs  ({  4^)— Who  Are. 

2.  The  right  of  the  public  to  use  the  fa- 
cilities of  a  railroad,  and  to  demand  service 
of  it,  rather  than  the  extent  of  its  business, 
is  the  real  criterion  by  which  to  determine 
whether  or  not  it  is  a  common  carrier. 

[Bd.  Note.— For  other  ca.^e8.  see  Carriers,  Cent. 
Dig.  SS  1>  462-478;    Dec  Dig.  §  4.*] 

Cabbiebs  (114,  26*)— Tap  LINB&— Division 
OF  Joint  Kates.' 

3.  "Tap  line"  railroads  connecting  tim- 
ber lands  and  lumber  mills  with  trunk  line 
railroads,  although  owned  by  the  persons 
who  also  own  the  timber  and  mills  which 
they  principally  serve,  must  be  regarded  as 
common  carriers  as  well  of  the  freight  be- 
longing to  the  owners  of  such  tap  lines  as 
of  nonproprietary  traffic,  and  as  such  to 
be  entitled  to  participate  with  such  trunk 
line  railroads  in  joint  through  rates,  where 
such  tap  line  roads  are  organized  as  com- 
mon carriers  under  the  state  laws,  are  so 
treated  by  the  public  authorities  of  the 
state,  are  engaged  in  carrying  for  hire  the 
goods  of  those  who  see  fit  to  employ  them, 
are  authorized  to  exercise  the  rignt  of  emi- 
nent domain  by  the  state  of.  their  incor- 
poration, and  are  treated  and  dealt  with  as 
common  carriers  by  connecting  systems  of 
other  carriers. 

[Ed,  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  fii  1,  87-82,  462-478 ;    Dec.  Dig.  fifi  4.  26.*] 

[Nos.  820,  830,  831,  832,  833,  834,  835,  836.] 

Argued  April  8,  9,  and  13,  1914.     Decided 

May  25,  1914. 

1^  IGHT  APPEALS  from  the  United  States 
1/  Commerce  Court  to  review  decrees  an- 
nulling in  part  orders  of  the  Interstate 
Commerce  Commission  denying  in  part  the 


right  of  certain  tap  line  railroads  to  par- 
ticipate aa  common  carriers  in  joint  rates. 
Affirmed. 
See  same  case  below,  209  Fed.  244. 

Statement  by  Mr.  Justice  Day:  ^ 

*  These  are  all  appeals  from  decrees  of  the* 
United  States  commerce  court  (209  Fed. 
244),  annulling  orders  of  the  Interstata 
Commerce  Commission,  refusing  in  whole 
or  in  part  to  compel  certain  common  car- 
riers which  had  ffled  schedules  canceling 
former  schedules  covering  through  routes 
and  joint  rates  with  the  Louisiana  k  Par 
cifie  Railway  Company,  the  Woodworth 
ft  Louisiana  Central  Railway  Company, 
the  Mansfield  Railway  ft  Transportation 
Company,  and  the  Victoria,  Fisher,  ft  West- 
em  Railroad  Company,  appellees,  herein- 
after referred  to  as  the  tap  lines,  to  estab- 
lish or  re-establish  through  routes  and 
joint  rates  and  to  grant  allowances  and  di- 
visions to  the  tap  line's. 

The  Commission,  after  an  extensive  in- 
vestigation of  the  tap  lines  in  the  lumber 
regions,  particularly  in  the  states  of  Ar- 
kansas, Missouri,  Louisiana,  and  Texas,  on 
April  23  and  May  14,  1912,  filed  its  re- 
port and  supplementary  report  (23  Inters. 
Com.  Rep.  277,  649).  The  report  deals  at 
some  leng^  with  the  manner  in  which 
logs  and  lumber  are  moved  in  that  territo* 
ry,  and  the  practices  attending  such  trafflo. 
The  Commission  found  the  identification  of 
the  road  with  the  industry,  the  necessity 
of  incorporation  to  secure  divisions  and 
allowances,  the  great  amount  in  the  aggre- 
gate paid  by  the  trunk  lines  to  the  tap 
lines,  and  the  resulting  discrimination,  the 
fact  that  allowances  were  dependent  upon 
the  bargain  the  tap  lines  might  exact  from 
the  trunk  lines  for  a  proportion  of  their 
traffic,  and  not  upon  the  amount  of  serv- 
ice rendered,  and  the  fact  that  most  of  the 
lumber  mills  were  near  public  carriers,  and 
that  the  tap  lines  would  not  be  kept  in 
operation  if  the  mills  were  removed.  Gen- 
eral principles  for  determining  the  char-^ 
acter  •of  carriers  were  set  forth,  and  the* 
conclusion  stated  that  the  real  relation  of 
a  tap  line  was  a  question  to  be  decided  up- 
on the  facta  in  each  case. 

The  Commission  entered  upon  a  partic- 
ular examination  of  the  various  lines  un- 
der investigation,  among  others,  the  appel- 
lees in  these  appeals.    It  found: 

The  Louisiana  ft  Pacific  Railway  Com- 
pany, controlled  by  the  R.  A.  Long  inter- 
ests, owning  a  controlling  interest  in  the 
Hudson  River  Lumber  Company,  the  King- 
Ryder  Lumber  Company,  Longville  Lumber 
Company,  and  Vac  Calcasieu  Long  Leaf 
Lurabor  Company,  consists  of  the  follow- 
ing  tracks,   all   of    which    were   originally 


*For  other  cases  see  same  topic  A  9  number  In  Dec.  A  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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ccmstmcted  as  prhraie  logging  roads:    (1)  ithe  carloads  of  lomber  from  the  mill  at 


A  track  from  De  Bidder  Junction,  Louiai 
ana  ( all  of  the  lines  involved  in  these  eases 
are  within  that  state),  to  Bundicks,  a  dis- 
tance of  8  miles.  The  mill  of  the  Hudson 
River  Lumber  Company,  in  whose  interest 
this  track  is  operated,  is  located  at  De 
Bidder,  within  a  few  hundred  feet  of  the 
trunk  lines;  Bundicks  is  apparently  a  log- 
ging oamp  with  a  company  store.  (2)  A 
track  from  Lilly  Junction  to  Walla,  about 
7i  miles,  the  latter  being  a  point  in  the 
woods  where  the  King-Byder  Lumber  Com- 
pany has  a  commissary,  and  where  is  lo- 
cated a  small  independent  yellow-pine  mill, 
owned  by  the  Bundick  Creek  Lumber  Com- 
pany. The  mill  of  the  King-Byder  Compa- 
ny is  at  Bon  Ami,  a  town  of  2,000,  located 


Lake  Charles,  a  distance  of  three  quarters 
of  a  mile,  to  the  Soutliern  Pacific;  at  De 
Bidder,  only  a  few  hundred  feet  to  the 
trunk  lines;  from  the  Lake  Charles  mill  to 
the  Frisco,  a  distance  of  18  miles;  from 
the  Bon  Ami  mill  to  the  Southern  Pacific 
at  Lake  Charles,  a  distance  of  40  miles; 
and  from  the  Longville  mill  to  the  Southern 
Pacific  at  Lake  Charles,  a  distance  of  24 
miles, — the  average  haul  for  the  controlling 
companies  being  nearly  20  miles.  By  writ- 
ten agreement  50  per  cent  of  the  lumber 
must  be  routed  over  the  Frisco  and  40  per 
cent  over  the  Southern  Pacific,  but  this  is 
not  always  done.  243,122  tons  of  lumber^ 
as  against  8,819  tons  of  merchandise,  were 
shipped  in  1910,  98  per  cent  of  the  wholes 


on  the  Lake  Charles  &  Northern  Bailroad|^ tonnage  being  supplied  by  the  controlling 


Company,  a  short  distance  from  and  con 
nected  by  it  with  Lilly  Junction.  (3)  A 
track  of  2  miles  at  Longville,  a  town  of 
2,000  people,  where  the  Longville  Lumber 
Company  has  its  mill  and  a  store,  and 
where  also  are  several  independent  stores. 
(4)  A  track  of  9  miles  from  Fayette  to 
Camp  Curtis,  a  place  of  200  population, 
where  the  Calcasieu  Long  Leaf  Lumber 
Company  has  a  store,  its  mill  being  at  Lake 
Charles.  (5)  A  track  of  1  mile  from 
Bridge  Junction  to  Lake  Charles  station. 
The  towns  De  Bidder,  Bon  Ami,  Lilly  Junc- 
•  tion,  Longville,  Fayette,  and*Lake  Charles 
are  connected  by  the  Lake  Charles  &  North- 
ern Bailroad,  a  Southern  Pacific  Bailway 
Company  line,  originally  built  by  the  Long 
interests  as  a  part  of  the  LouLiiana  A  Pa- 
cific, and  sold  to  the  Lake  Charles  k  North- 
ern with  the  reservation  of  trackage  rights 
advantageous  to  the  Louisiana  &  Pacific, 
By  means  of  this  arrangement  the  Louisi- 
ana &  Pacific  connects  with  the  Kansas  City 
Southern  and  the  Sante  Fe  at  De  Bidder, 
with  the  Frisco  at  Fulton  (a  station  south 
of  Fayette),  and  with  the  Southern  Pacific, 
Iron  Mountain,  k  Kansas  City  Southern  at 
Lake  Charles.  Its  equipment  consists  of 
22  locomotives,  6  cabooses,  41  freight  ears, 
and  270  logging  cars,  and  a  private  car 
used  by  its  officers,  who  are  eonnected  with 
the  lumber  companies,  in  traveling  arcmnd 
the  country.  The  lumber  companies  have 
many  miles  of  unincorporated  logging 
tracks  connecting  with  the  Louisiana  k 
Pacific  at  various  points.  There  are  a 
number  of  other  stations  on  the  line,  among 
them  Bannister,  where  the  Brown  Lumber 
Company  owns  a  small,  independent  mill. 
The  operation  is  this:  The  lumber  com- 
panies load  the  1<^  and  switch  them  over 
the  logging  spurs  te  connection  with  the 
tap  line  which  hauls  them  to  the  mill,  an 
average  distance  of  30  miles,  for  which 
no  charge  is  made.    The  tap  line  switches 


interests.  Ihe  passenger  receipts  for  19  Id 
were  $473.77.  A  logging  train  nms  daily 
on  each  branch,  and  there  is  one  "mixed" 
train,  loaded  chiefly  with  logs  and  lumber, 
between  Lake  Charles  and  De  Bidder.  The 
allowances  paid  by  the  trunk  lines  range 
from  1^  to  5^0.  per  100  pounds  out  of  their 
earnings  under  the  group-lumber  rate.  The 
operating  revenue  for  the  year  ending  June 
80,  1910,  was  $220,085.94,  with  operating 
expenses  of  $146,433.69,  and  there  was  an 
accumulated  surplus  of  $73,581.07  on  that 
date. 

The  Commission  found  that  no  charge 
was  made  for  hauling  the  logs  to  the  mills 
by  the  tap  line,  and  that  for  the  short 
switching  service  allowances  were  made  as 
above  stated,  and  concluded  that  it  regard- 
ed the  whole  arrangement  as  indefensible 
and  unlawful,  and  saw  no  ground  upon 
which  any  allowance  might  lawfully  be 
made. 

The  Woodworth  &  Louisiana  Central 
Bailway  Company  and  the  Bapides  Lumber 
Company,  situated  at  Woodworth,  are  iden- 
tical in  interest.  The  mill  is  near  the  Iron 
Mountain,  which  has  a  spur  track  to  the 
mill,  and  the  tap  line  has  a  standard  gauge 
track  from  the  mill  to  La  Moria,  about  6 
miles,  where  it  connects  with  the  Southern 
Pacific  Bailway,  Texas  k  Pacifie  Bailway* 
and  Chicago,  Bock  Island,  k  Pacific  Bail- 
way,  and  a  narrow-gauge  track  in  the  other 
direction  for  18  miles,  whence  spur  tracks 
go  into  the  timber.  The  equipment  con- 
sists of  1  standard-gauge  locomotive,  5 
narrow-gauge  locomotives,  and  2  standard 
and  9  narrow-gauge  cars.  The  steel  in  the 
logging  spurs  and  4  of  the  narrow-gauge  lo- 
comotives used  by  the  lumber  company  on 
the  spurs  are  owned  by  the  tap  line  and 
leased  to  the  lumber  company;  while  the 
right  of  way  for  the  narrow-gauge  traek 
is  leased  from  the  lumber  company. 

The  tap  line  hauls  the  logs  from  its  tar- 
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minus  to  the  mill  without  ehargt,  where 

they  are  dumped  hj  the  trainmen  into  the 

^mill    pond.     The   carloads    of   lumber   are 

•  switched* by  the  tap  line  from  the  planing 
mill  to  the  place  where  they  are  taken  by 
the  Iron  Mountain,  about  25  feet.  About 
95  per  cent  of  the  lumber  goes  through  La 
Yoria,  being  switched  there  by  the  tap 
line;  the  allowances  from  the  Iron  Moun- 
tain out  of  through  rates  being  from  1^  to 
5ic.  per  100  pounds,  while  from  the  trunk 
lines  at  La  Moria  from  2  to  5§c.  There 
are  no  joint  rates  except  on  lumber.  For 
the  year  ending  June  30,  1910,  there  were 
40,707  tons  of  freight  handled  for  the  lum- 
ber company  and  2,100  tons  of  outside  traf- 
fic It  has  no  passenger  business.  Its  oper- 
ations for  that  year  showed  a  deficit,  but 
there  was  a  surplus  from  previous  years 
of  nearly  $10,000.  It  files  annual  reports 
with   the  Commission. 

The  Mansfield  Railway  k  Transportation 
Company  and  the  Frost-Johnson  Lumber 
Company  are  identical  in  interest.  The 
tap  line  extends  from  Mansfield  to  a  log- 
ging camp  in  the  woods,  known  as  Hunter, 
a  distance  of  about  16  miles,  and  the  line 
which  was  originally  incorporated  by  the 
citizens  of  Mansfield  in  1881,  consisting  of 
2  miles  of  track  from  the  town  to  a  con- 
nection with  the  Texas  k  Pacific  at  Mans- 
field Junction.  Later  the  Mansfield  Company 
acquired  the  2  mile  track  and  equipment, 
and  the  interests  controlling  it  purchased 
a  large  amount  of  timber  lands  near 
Mansfield  at  a  point  called  Oak  Hill,  where 
a  mill  was  built,  and  spur  tracks  were  laid 
into  the  timber,  which  were  later  turned 
OTer  to  the  Mansfield  Company,  with  the 
free  privilege  reserved  to  the  lumber  com- 
pany to  operate  logging  trains  between  the 
timber  and  the  mill,  which  operation  is 
performed  by  a  subsidiary  company.  The 
purchase  price  did  not  reflect  the  value  of 
the  reservation.  There  are  about  25  miles 
of  unincorporated  logging  tracks.  The  tap 
line  also  has  a  connection  with  the  Kansas 
City  Southern.  It  owns  a  locomotive,  a 
passenger  coach,  and  a  box  car. 
The  service  performed  by  the  tap  line  is 
gr  switching  cars  between   the  mill   and   the 

•  Kansas  City  Southern,  about*!  of  a  mile, 
although  the  mill  is  within  300  feet  of  the 
Kansas  City  Southern,  and  was  formerly 
connected  by  a  spur  track  which  was  aban- 
doned and  taken  up,  and  to  the  Texas  & 
Pacific,  a  distance  of  2^  miles.  The  tap 
line  bears  the  expense  of  maintaining  its 
tracks  extending  into  the  woods. 

No  other  yellow-pine  mills  are  served  by 
the  tap  line,  but  there  is  a  hardwood  mill 
adjacent  to  the  Frost- Johnson  mill,  obtain- 
ing a  substantial  portion  of  its  logs  from 
the    latter    company    or    subsidiaries,    the 


price  Ineluding  delivery  at  the  haxdwood 
mill,  the  logs  being  hauled  by  the  logging 
company  under  its  trackage  right.  Some 
logs  are  also  obtained  from  the  Texas  k 
Pacific,  for  the  switching  of  which  the  hard- 
wood mill  pays  the  tap  line  $2.50  a  car  or 
less.  The  tap  line  maintains  joint  ratee 
on  hardwood  as  well  as  yellow  pine. 

Practically  no  traflic  other  than  that  in 
which  the  lumber  company  is  intereeted 
moves  over  the  track  from  Mansfield  to 
Hunter,  but  a  good  deal  of  outside  traffic 
moves  over  the  original  2  miles  from  Mane- 
field  to  Mansfield  Junction.  16,639  tons 
of  miscellaneous  freight  were  handled  dur- 
ing the  year  ending  June  30,  1910,  most 
of  which  passed  over  the  Mansfield  Junction 
branch,  and  much  of  which  was  for  the 
controlling  interests  or  their  employees; 
while  during  the  same  time  28,596  tons, 
of  lumber  were  handled,  91.4  per  eent  of 
which  was  supplied  by  the  lumber  company. 
A  daily  train  is  operated  by  the  tap  line  in 
each  direction  on  regular  schedule,  handling 
passengers,  mall,  and  express;  but  in  1910 
the  passenger  revenues  were  only  $1,209.76, 
while  its  freight  revenues  were  $25,617.19. 

The  Commission  noticed  the  abandonment 
of  the  300-foot  spur  track,  and  then  the 
payment  of  an  allowance  of  1  to  4c.  per  100 
pounds,  and  held  that  it  was  a  mere 
manipulation  of  the  situation  in  order  to 
establish  an  unlawful  relation;  and  alao 
held  that  since  the  tap  line  crosses  the^^ 
*right  of  way  of  the  Texas  k  Pacific  within* 
a  short  distance,  the  allowance  of  a  like 
amount  by  the  Texas  k  Pacific  for  switch- 
ing from  the  mill  to  Mansfield  and  down  to 
the  junction  was  unlawful. 

The  Victoria,  Fisher,  k  Western  Railroad 
Company  and  the  Louisiana  Long  Leaf 
Lumber  Company  have  the  same  stockhold- 
ers and  officers.  The  tap  line  extends  from 
Victoria,  where  it  connects  with  the  Texas 
k  Pacific,  to  Fisher,  where  it  crosses  the 
Kansas  City  Southern  Railway,  and  then 
extends  to  Cain,  in  all  about  31  miles.  A 
part  of  the  track  was  built  some  time  ago, 
and  was  acquired  by  the  lumber  company 
in  1900.  In  1902  the  railroad  company  was 
incorporated  and  its  stock  exchanged  as  a 
stock  dividend  for  the  line.  There  are 
about  25  miles  of  logging  spurs  and  side 
tracks.  The  equipment  consists  of  5  loco- 
motives, 4  cabooses,  3  box  cars,  1  fiat  car, 
and  105  logging  cars.  It  does  not  operate 
any  trains  on  regular  schedule.  There  are 
two  mills  owned  by  the  Lumber  Company^ 
one  about  a  mile  from  the  junction  with 
the  Texas  k  Pacific,  and  the  other  about 
half  a  mile  from  the  tracks  of  the  Kansas 
City  Southern. 

The  tap  line  hauls  the  logs  from  the 
forest  to  the  mill,  charging  $lJiO  per  1,000 
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fMt»  whieh  is  nipposed  to  oorer  onlj  the 
•ervice  performed  on  the  logging  epurs*  and 
not  the  haul  oTer  the  main  track.  The 
greater  part  of  the  lumber  from  Fisher  is 
turned  over  to  the  Kansas  City  Southern, 
involving  a  one-half  mile  switch  by  the  tap 
line,  and  from  Victoria  is  moved  by  the 
tap  line  1  mile  to  the  Texas  k  Pacifle;  a 
small  amount  of  the  lumber  from  each  mill 
is  taken  by  the  tap  line  to  the  more  distant 
trunk  Une,  but  the  same  divisions  arc  paid. 
The  allowances  range  from  |  to  4c.  per  100 
pounds,  and  the  joint  rates  are  the  same 
as  the  rates  published  from  adjacent  mills 
on  the  trunk  lines,  except  traffic  moving  to 
Texas,  for  which  lie.  per  100  pounds  is 
Sodded  to  the  junction-point  rate.  No  pas- 
*  sengers  are  carried,  and  of  816,676  tons*of 
freight  for  the  year  1910,  over  90  per  cent 
was  furnished  by  the  proprietary  company. 
And  the  accumulated  surplus  at  the  end  of 
June,  1910,  was  $13,509.17. 

The  Commission  held  that  the  tap  line 
could  not  participate  as  a  common  carrier 
in  joint  rates  on  the  products  of  the  pro- 
prietary company,  but  said  that  the  lum- 
ber rate  of  the  trunk  lines  applied  from  the 
adjacent  mills,  and  that  they  might  make 
a  reasonable  allowance  for  switching. 

The  Commission  made  an  order  in  such 
matter  on  May  14,  1912,  which  it  amended 
on  October  30,  1912.  The  amended  order, 
■o  far  as  these  appeals  are  concerned,  pro- 
vided: 

"The  Commission  upon  the  record  finds 
In  the  case  of  the  •  .  .  Woodworth  dt 
Louisiana  Central  Railway  Company; 
Mansfield  Railway  ft  Transportation  Com- 
pany; Louisiana  ft  Pacific  Railway  Com- 
pany; Victoria,  Fisher,  ft  Western  Rail- 
road Company, — ^that  the  tracks  and  equip- 
ment, with  respect  to  the  industry  of  the 
several  proprietary  companies,  are  plant 
facilities,  and  that  the  service  performed 
therewith  for  the  respective  proprietary 
lumber  companies  in  moving  logs  to  their 
respective  mills,  and  performed  therewith 
in  moving  the  products  of  the  mills  to  the 
trunk  lines,  is  not  a  service  of  transpor- 
tation by  a  common  carrier  railroad,  but  is 
a  plant  service  by  a  plant  facility;  and 
that  any  allowances  or  divisions  out  of  the 
rate  on  account  thereof  are  unlawful  and 
result  in  undue  and  unreasonable  prefer- 
ences and  unjust  discriminations,  as  found 
in  the  said  reports;" 

and  it  ordered  that  the  trunk  lines  should 
cease  and  desist  and  abstain  from  making 
any  such  allowances  to  the  tap  lines  named. 

The  commission  further  ordered  that  if 
the  trunk  lines  failed  by  a  time  stated, 
to  re-establish  the  through  routes  and  joint 
rates  in  effect  en  April  30,  1912,  on  traflflc 
other  than  the  products  of  the  mills  of  cer- 


tain proprietary*  eompaales,  among  others^I* 
the  appellees  herein,  it  would,  upon  proper 
petition,  enter  an  order  requiring  the  estab- 
lishment of  such  routes  and  rates,  or  enter 
upon  an  inquiry  with  respect  thereto,  and 
further  provided  that  all  divisions  of  joint 
rates  should  be  submitted  to  the  Commis- 
sion for  approvaL 

The  appellees  thereupon,  by  their  several 
petitions  filed  in  the  United  States  com- 
merce court,  sought  to  have  the  order  of 
the  Commission,  so  far  as  applicable  to 
them,  enjoined  and  annulled.  The  Inter- 
state Commerce  Commission,  the  Atchison, 
Topeka,  ft  Santa  Fe  Railway  Company,  the 
Gulf,  Colorado,  ft  Santa  Fe  Railway  Com- 
pany, and  the  Railroad  Commission  of 
Louisiana,  intervened.  The  commerce  court 
said  that  the  question  was  whether  the 
Commission  had  acted  arbitrarily  and  on 
improper  considerations  in  determining  un- 
der what  circumstances  a  common  carrier 
tap  line  would  be  deemed  to  be  performing 
a  mere  plant  service  for  a  proprietary  com- 
pany, and  held  that  as  the  service  rendered 
to  the  proprietary  and  nonproprietary  mills 
by  the  tap  lines  was  the  same,  and  as  it 
was  held  to  be  a  transportation  service  by 
an  interstate  common  carrier  as  to  the 
nonproprietary  mills,  it  must  be  held  to  be 
a  similar  service  as  to  the  proprietary 
mills,  and  concluded  that  the  Commission 
was  without  power  to  prohibit  the  making 
of  joint  rates  by  the  trunk  lines  and  the 
tap  lines,  and  the  payment  of  some  division 
of  such  rates  to  the  tap  lines  for  their  serv- 
ices in  hauling  logs  to  and  lumber  from  the 
proprietary  mills,  and  annulled  the  order  of 
the  Commission  in  this  respect  and  so  far 
as  it  applied  to  the  appellees. 

The  United  States  and  the  Interstate 
Commerce  Commission,  and  the  Atchison, 
Topeka,  ft  Santa  Fe  Railway  Company, 
and  the  Gulf,  Colorado,  ft  Santa  Fe  Rail- 
way Company,  entered  separate  appeals 
from  the  decrees  of  the  commerce  court  in 
the  four  cases  instituted  by  the  appell< 


Mr.  Blackburn  Esterline,  Special  As- 
sistant to  the  Attorney  General,  Solicitor 
General  Davis,  and  Mr.  Karl  W.  Kirchwey 
for  the  United  States. 

Messrs.  Charlea  W.  Needham  and  Jo- 
seph W.  Folk  for  the  Interstate  Commerce 
Commission. 

Messrs.  Robert  I>nn1ap,  James  Ii. 
Coleman,  T.  J.  Norton,  and  Gardiner 
lAthrop  for  the  Atchison,  Topeka,  ft  Santa 
Fe  Railway  Company. 

Messrs.  H.  M.  Garwood,  Lnther  M. 
Walter,  and  W.  R«  Thurmond  for  appel- 
lees. 
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Oor.  Tom, 


Mr.  Wylie  M.  Barrow  ftnd  Mr.  Riuffin 
O.  Pleasant,  Attorney  General  of  Lonisiana, 
for  the  Railroad  CommiBsion  of  Louisiana. 

CI 

fit  * 

•  Mr.  Justice  Day,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

A  preliminary  objection  is  made  to  the 
Jurisdiction  of  the  commerce  court  in  that 
the  order  of  the  Commission  is  not  review- 
able because  merely  of  a  negative  char- 
acter. The  commerce  court  examined  this 
question,  and  in  view  of  the  amended  order 
of  October  30,  1912,  reached  the  conclusion 
that  the  order  was  affirmative  in  its  nature, 
and  of  a  character  permitting  of  review  by 
proper  proceedings  in  that  court  under  the 
act  giving  it  jurisdiction  in  such  eases.  We 
find  no  reason  to  differ  with  this  conclusion, 
and  are  of  opinion  that  the  commerce  court 
had  jurisdiction  in  the  ease. 

It  is  further  insisted  upon  the  authority 
of  Proctor  &  G.  Co.  v.  United  States,  226 
U.  S.  282,  66  L.  ed.  1001,  32  Sup.  Ct.  Rep. 
761,  and  other  cases  in  this  court  which 
have  followed  that  decision,  that  in  the 
present  cases  the  decision  rests  upon  con- 
elusions  of  the  Commission  as  to  matters 
of  fact  only,  which  are  within  the  sole 
Jurisdiction  of  that  body,  and  not  review- 
able in  the  courts.  But  we  shall  consider 
the  case  upon  the  findings  of  fact  preced- 
ing this  opinion,  which  are  identical  with 
those  made  by  the  Conunission,  and  test 
the  conclusions  reached  as  matters  of  law, 
giving  proper  consideration  to  matters  of 
fact  which  are  not  in  dispute. 

The  final  decree  of  the  commerce  court 
Tacated  and  set  aside  the  portion  of  the 
Commission's  order  reading  as  follows: 

"That  the  tracks  and  equipment  with 
respect  to  the  industry  of  the  several  pro- 
prietary companies  are  plant  facilities,  and 
^.•that  the  service  performed  therewith  for 
?the  •respective  proprietary  lumber  com- 
panies in  moving  logs  to  their  respective 
mills,  and  performed  therewith  in  moving 
the  products  of  the  mills  to  the  trunk  lines, 
is  not  a  service  of  transportation  by  a 
common  carrier  railroad,  but  is  a  plant 
eervice  by  a  plant  facility;  and  that  any 
allowances  or  divisions  out  of  the  rate  on 
account  thereof  are  unlawful  and  result  in 
undue  and  unreasonable  preferences  and  un- 
just discriminations,  as  found  in  the  said 
reports. 

"3.  It  is  ordered,  that  the  principal  de- 
fendants [trunk  lines,  naming  them],  be, 
and  they  are  hereby,  notified  and  required 
to  cease  and  desist,  and  for  a  period  of  two 
years  hereafter,  or  untU  otherwise  ordered, 
-to  abstain  from  making  any  such  allow- 
sinees  to  any  of  the  above-named  parties  to 


the  record  in  respect  af  any  such  above-de- 
seribed  service." 

The  question  now  before  this  court  is  the 
correctness 'of  this  decree^ 

A  perusal  of  the  findings  and  orders  of 
the  Commission  make  it  apparent  that  the 
grounds  of  decision  upon  which  It  proceed- 
ed were  two:  first,  that  these  roa(]<i  were 
mere  plant  facilities;  second,  thar  they 
were  not  oonunon  carriers  as  to  proprieivry 
traffic.  The  Commission  held  that  before 
incorporation  they  were  plant  facilities,  and 
that  after  incorporation  they  remained 
such.  What  the  Commission  means  by 
plant  facilities  may  be  gathered  from  a 
consideration  of  some  of  its  decisions.  In 
General  Electric  Co.  t.  New  York  C.  &  H. 
R.  R.  Co.  14  Inters.  Com.  Rep.  237,  a  net- 
work of  interior  switching  tracks,  con- 
structed to  meet  the  necessities  of  the  busi- 
ness, were  held  to  be  mere  plant  facilities. 
The  same  principle  was  applied  to  the  in- 
ternal trackage  of  large  industrial  plants 
in  Solvay  Process  Co.  v.  Delaware,  L.  &  W. 
R.  Co.  14  Inters.  Com.  Rep.  246.  These 
systems  of  internal  trackage  were  not  com- 
mon carriers,  and,  however  extensive,  were 
intended  to  and  did  furnish  service  for  thee( 
plants  which  owned  and* operated  them.* 
But  a  common  carrier  performing  service 
as  such,  regulated  and  operated  under 
competent  authority,  as  observed  by  Com- 
missioner Prouty  in  ELaul  Lumber  Co.  r. 
Central  of  Georgia  R.  Co.  20  Inters.  Com. 
Rep.  460,  466,  is  no  longer  a  mere  ap- 
pendage of  a  mill,  "but  a  public  institu- 
tion." It  thus  becomes  apparent  that  the 
real  question  in  these  cases  is  the  true 
character  of  the  roads  here  involved.  Are 
they  plant  facilities  merely,  or  conmion 
carriers  with  rights  and  obligations  aa 
such? 

It  is  insisted  that  these  roads  are  not 
carriers  because  the  most  of  their  traffic 
is  in  their  own  logs  and  lumber,  and  that 
only  a  small  part  of  the  traffic  carried  is 
the  property  of  others.  But  this  conclusicm 
loses  sight  of  the  principle  that  the  extent 
to  which  a  railroad  is  in  fact  used  does 
not  determine  the  fact  whether  it  is  or  is 
not  a  common  carrier.  It  is  the  right  of 
the  public  to  use  the  road's  facilities  and  to 
demand  service  of  it,  rather  than  the  extent 
of  its  business,  which  is  the  real  criterion 
determinative  of  its  character.  This  princi- 
ple has  been  frequently  recognized  in  the 
decision  of  the  courta.  We  need  not  cite 
the  many  state  cases  in  which  it  has  been 
80  held,  in  view  of  the  fact  that  the  same 
principle  was  laid  down  in  the  late  case 
of  Union  Lime  Co.  v.  Chicago  k  N.  W.  R. 
Co.  233  U.  S.  211,  58  L.  ed.  — ,  34  Sup.  Ct. 
Rep.  622.  In  that  case  the  supreme  court 
of  Wisconsin  sustained  the  extension  of  a^ 
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•pur  track  to  naoh  the  quarries  and  lime 
IdliiB  of  aeingle  company  as  a  public  use 
authorizing  the  exercise  of  the  right  of  emi* 
ment  domain,  and  this  court  afiirmed  the 
judgment.  Dealing  with  the  contention 
that  the  Wisconsin  statute  was  inyalid 
because  it  authorized  action  appropriating 
property  upon  the  exigency  of  a  prirate 
business^  this  court  said  (p.  221) : 
•  "A  spur  may,  at  the  outset,  lead  only  to 
a  single  industry  or  establishment;  it  may 
be  constructed  to  furnish  an  outlet  for  the 
products  of  a  particular  plant;  its  cost 
{Bmay  be  defrayed  by  those  in  special  need  of 
*  its  service  at  the*time.  But  none  the  less, 
by  Yirtue  of  the  conditions  under  which  it 
is  provided,  the  spur  may  constitute  at  all 
tiines  a  part  of  the  transportation  facilities 
of  the  carrier  which  are  operated  under  the 
obligations  of  public  service  and  are  sub* 
Jeet  to  the  regulation  of  public  authority. 
As  was  said  by  this  court  in  Hairston  ▼. 
DanviUe  A  W.  R.  Co.  208  U.  8.  608,  62  L. 
ed.  641,  28  Sup.  Ct.  Rep.  831,  13  Ann.  Gas. 
1008:  The  uses  for  which  the  track  was 
desired  are  not  the  less  public  because  the 
motive  which  dictated  its  location  over  this 
particular  land  was  to  reach  a  private  in- 
dustry, or  because  the  proprietors  of  that 
industry  contributed  in  any  way  to  the 
cost.'  There  is  a  clear  distinction  between 
spurs  which  are  owned  and  operated  by  a 
ccmimon  carrier  as  a  part  of  its  system  and 
under  its  public  obligation,  and  merely  pri- 
vate sidings.  See  State,  De  Camp,  Prosecu- 
tor, V.  Hibemia  Underground  R.  Co.  47  N. 
J.  L.  43;  Chicago,  B  &  N.  R.  Co.  v.  Porter, 
43  Minn.  527,  46  N.  W.  75 ;  Ulmer  v.  Lime 
Rock  R.  Co.  98  Me.  579,  66  L.RA..  387,  57 
AtL  101;  St.  Louis,  I.  M.  &  8.  R.  Co.  v. 
Petty,  57  Ark.  369,  20  L.RA.  434,  21  S.  W. 
884;  Dietrich  v.  Murdock,  42  Mo.  279;  Bed- 
ford Quarries  Co.  v.  Chicago,  I.  &  L.  R.  Co. 
175  Ind.  303,  35  L.RA.(N.S.)  641,  94  N. 
B.  326." 

The  Oommission  has  recognised  this 
principle  as  applicable  to  tap  lines,  for  in 
Central  Yellow  Pine  Asso.  v.  Vieksburg,  S. 
k  P.  R.  Co.  10  Inters.  Com.  Rep.  193,  199, 
it  said: 

"While  these  logging  roads  are  aim  or  t  or 
quite  without  exception  mill  propositions 
at  the  outset,  built  cv  lusively  for  the  pur- 
pose of  transporting  logs  to  the  mill,  they 
soon  reach  a  point  where  they  engage  in 
other  business  to  a  greater  or  less  extent. 
As  the  length  of  the  road  increases,  as  the 
lumber  is  taken  off  and  other  operations  ob- 
tain a  foothold  along  the  line,  various  com- 
modities besides  lumber  are  transported, 
and  this  business  gradually  develops  until 
in  several  cases  what  was  at  first  a  log- 
ging road  pure  and  simple  has  become  a 
common   carrier    of   miscellaneous    freight 


and  passengers.  Almost  all  these  lines^ 
even  where  they  are  run  as  private  enters « 
prises»*do  more  or  less  outside  transporta-? 
tion,  and  it  would  be  difficult  to  draw  any 
line  of  demarcation  between  the  logging 
road  as  such  and  the  logging  road  which 
has  become  a  general  carrier  of  freight." 

This  representation,  it  is  contended  by 
the  attorney  general  of  Louisiana,  who  ap* 
pears  here  in  behalf  of  the  Louisiana  Rail- 
road Commission,  intervener,  is  aptly  de- 
scriptive of  the  growth  and  development  of 
railroads  in  that  state. 

Furthermore,  these  roads  are  common 
carriers  when  tried  by  the  test  of  organi- 
sation for  that  purpose  under  competent 
legislation  of  the  state.  They  are  so  treat- 
ed by  the  public  authorities  of  the  states 
who  insist  in  this  ease  that  they  are  such, 
and  submit  in  oral  discussion  and  printed 
briefs  cogent  arguments  to  justify  that  con- 
clusion. They  are  engaged  in  carrying  for 
hire  the  goods  of  tliose  who  see  fit  to  em-- 
ploy  them.  They  are  authorized  to  exer- 
cise the  right  of  eminent  domain  by  the 
state  of  their  incorporation.  They  were 
treated  and  dealt  with  as  common  carriers 
by  connecting  systems  of  other  carriers, — a 
circumstance  to  be  noticed  in  determining 
their  true  character.  United  States  v. 
Union  Stock  Yard  &  Transit  Co.  226  U.  S. 
286,  67  L.  ed.  226,  33  Sup.  Ct.  Rep.  83. 
They  are  engaged  in  transportation  as  that 
term  is  defined  in  the  commerce  act  and 
described  in  decisions  of  this  court.  Coe 
V.  Errol,  116  U.  S.  517,  29  L.  ed.  715,  6 
Sup.  Ct.  Rep.  475;  Covington  Stock- Yards 
Co.  V.  Keith,  139  U.  S.  128,  35  L.  ed.  73, 
11  Sup.  Ct.  Rep.  461;  Southern  P.  Terminal 
Co.  V.  Interstate  Commerce  Commission, 
219  U.  S.  4£3,  56  L.  ed.  310,  31  Sup.  Ct. 
Rep.  270;  United  States  v.  Union  Stock 
Yard  &  Transit  Co.  supra. 

Applying  the  principles  which  we  have 
stated  as  determinative  of  the  character  of 
these  roads,  and  without  repeating  the  facts 
concerning  them,  they  would  seem  to  fill 
all  the  requirements  of  common  carriers  so 
employed,  unless  the  grounds  upon  which 
they  were  determined  not  to  be  such  by  the 
Commission  are  adequate  to  that  end.  The 
Commission  itself  as  to  all  shippers  other 
than  those  controlled  by  the  so-called  pi^o-|. 
prietary  companies  treated* them  as  com-# 
mon  carriers,  for  it  has  ordered  the  trunk 
lines  to  re-establish  through  routes  and  Joint 
rates  as  to  such  traffic.  But,  says  the  gov- 
ernment (and  it  insists  that  this  fact  alone 
might  well  control  the  decision),  the  roads 
are  owned  by  the  persons  who  also  own 
the  timber  and  mills  which  they  principally 
serve. 

This  fact  is  not  shown  to  be  inconsistent 
with  the  laws  of  the  state  in  which  th^ 
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are  organize  and  operated.  On  the  eon- 
trary,  the  public  authorities  of  that  state 
are  here  insisting  that  these  eompanies  are 
common  carriers.  Congress  has  not  made 
it  illegal  for  roads  thus  owned  to  operate 
in  interstate  commerce.  While  Congress, 
in  enacting  the  commodities  clause  amend- 
ing §  1  of  the  act  to  regulate  commerce  (34 
Stat,  at  L.  684,  chap.  ?.<)gi,  u.  S.  Comp. 
Stat.  Supp.  1911,  p.  1288),  sought  to  divorce 
transportation  from  production  and  manu- 
facture, and  to  make  transportation  a  busi- 
ness of  and  by  itself,  unallied  with  manu- 
facture and  production  in  which  a  carrier 
was  itself  interested,  the  debates,  which 
may  be  resorted  to  for  the  purpose  of  as- 
certaining the  situation  which  prompted 
this  legislation,  show  that  the  situation  in 
some  of  the  states  as  to  the  logging  indus- 
try and  transportation  was  sharply  brought 
to  the  attention  of  Congress,  and  led  to  the 
exemption  from  the  commodities  clause  of 
timber  and  the  manufactured  products 
thereof,  thus  indicating  the  intention  to 
permit  railroads  to  haul  such  lumber  and 
products  although  it  owned  them  itself. 
And  that  Congress  had  the  constitutional 
power  to  enact  such  exemption  was  held  in 
United  States  ex  rel.  Atty.  Gen.  ▼.  Dela- 
ware &  H.  Co.  213  U.  S.  366,  416,  417»  63 
L.  ed.  836,  862,  863,  29  Sup.  Ct.  Rep.  627. 
This  declaration  of  public  policy  which  is 
aow  part  of  the  commerce  act  cannot  be 
Ignored  in  interpreting  the  power  and  au- 
thority of  the  Commission  under  the  act. 
The  discussion  resulting  in  the  action  of 
Congress  shows  that  railroads  built  and 
owned  by  the  same  persons  who  own  the 
timber  were  regarded  as  essential  to  the  de- 
« velopment  of  the  timber  regions  in  the 
•  Southwest,*  and  the  necessity  of  such  roads 
was  dwelt  upon  and  set  forth  with  ample 
illustration  by  Commissioner  Prouty  in  his 
concurring  opinion  in  this  case. 

As  we  have  said,  the  Commission  by  its 
order  herein  required  the  trunk  lines  to  re- 
establish through  routes  and  joint  rates  as 
to  property  to  be  transported  by  others 
than  the  proprietary  owners  over  the  tap 
lines.  This  order  would  of  itself  create  a 
discrimination  against  proprietary  owners, 
for  lumber  products  are  carried  from  this 
territory  upon  blanket  rates  applicable  to 
all  within  its  limits.  It  follows  that  inde- 
pendent owners  would  get  this  blanket  rate 
for  the  entire  haul  of  their  products  while 
proprietary  owners  would  pay  the  same 
rate  plus  the  cost  of  getting  to  the  trunk 
line  over  the  tap  line.  The  Commission, 
by  the  effect  of  its  order,  recognizes  that 
railroads  organized  and  operated  as  these 
tap  lines  are,  if  owned  by  others  than  those 
who  own  the  timber  and  mills,  would  be 
entitled  to  be  treated  as  common  carriers 


•  and  to  participate  in  Joint  rates  with  other 
carriers.  We  think  the  Commission  ex- 
ceeded its  authority  when  it  eondemned 
these  roads  as  a  mere  attempt  to  evade  the 
law  and  to  secure  rebates  and  preferences 
for  themselves. 

It  is  doubtless  true,  as  the  Commission 
amply  shows  in  its  full  report  and  supple- 
mental report  in  these  cases,  that  abuses 
exist  in  the  conduct  and  practice  of  these 
lines  and  in  their  dealings  with  other  car- 
riers, which  have  resulted  in  unfair  advan- 
tages to  the  owners  of  some  tap  lines  and 
in  disoriminations  against  the  owners  of 
others.  Because  we  reach  the  conclusion 
that  the  tap  lines  involved  in  these  appeab 
are  common  carriers,  as  well  of  proprietary 
as  nonproprietary  traffic,  and  as  such  en- 
titled to  participate  in  joint  rates  with 
other  common  carriers,  that  the  determi- 
nation falls  far  short  of  deciding — indeed, 
does  not  at  all  decide — that  the  division  of 
such  joint  rates  may  be  made  at  the  will 
of  the  carriers  involved  and  without  any 
power  of  the  Commission  to  control.  That|^ 
body  has  the* authority  and  it  is  its  duty* 
to  reach  all  unlawful  discriminatory  prae- 
tices  resulting  In  favoritism  and  unfair  ad- 
vantages to  particular  shippers  or  carriers. 
It  is  not  only  within  its  power,  but  the 
law  makes  it  the  duty,  of  the  Commission 
to  make  orders  which  shall  nullify  such 
practices  resulting  in  rebating  or  prefer- 
ences, whatever  form  they  take  and  in  what- 
soever guise  they  may  appear.  If  the  di- 
visions of  joint  rates  are  such  as  to  amount 
to  rebates  or  diseriminations  in  favor  of 
the  owners  of  the  tap  lines  because 
of  their  disproportionate  amount  in  view  of 
the  service  rendered,  it  is  within  the  pro- 
vince of  the  Commission  to  reduce  the 
amount  so  that  a  tap  line  shall  receive  just 
compensation  only  for  what  it  actually 
does. 

For  the  reasons  stated,  we  think  the 
Commerce  Court  did  not  err  in  reaching  its 
conclusion  and  decision,  and  its  judgment 
is  affirmed. 


(M  U.  8.  29) 

UNITED    STATES    and    Interstate    Com- 
merce Commission,  Appts., 
v. 

BUTLER  COUNTY  RAILROAD  COM- 
PANY. 

Cabbiebs  (i  26*)— Tap  liiNES— Division  or 
Joint  Rates. 

A  ''tap  line"  railroad  is  entitled  to  the 
same  allowance  from  the  trunk  lines  out  of 
joint  through  rates  for  logs  and  lumber 
offered  to  such  tap  line  by  its  proprietary 
company  as  it  receives  out  of  the  joint 
t  rate  for  nonproprietary  log  and  Iimiber 
traffic,  in  view  of  the  exception  in  favor  of 
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lumber  and  manufactured  products  thereof 
eontained  in  the  provisions  of  the  Hepburn 
act  of  June  29,  1906  (34  Stot  at  L.  684, 
chap.  3591,  U.  S.  Comp.  SUt.  Supp.  1911» 
p.  1288),  forbidding  railway  earriera  to 
transport  in  inters&te  commerce  articles 
or  commodities  with  which  they  are  as- 
sociated or  in  which  they  are  interested. 

r^Sd.  Note.— For  other  cases.  Me  Carriers,  Cent. 
Dig.  89  07-82;    Dee.  Dig.  I  M.*] 

[No.  837.] 

Argued  April  13,  1914.     Decided  May  25, 

1914. 

APPEAL  from  the  United  States  Oom- 
merce  Court  to  review  a  decree  an- 
nulling in  part  an  order  of  the  Interstate 
Commerce  Conunission  under  which  a  tap 
line  railroad  was  denied  the  right  to  receive 
the  same  allowance  from  the  trunk  lines 
out  of  the  joint  through  rates  for  proprie- 
tary as  for  nonproprietary  log  and  lumber 
traffic.    Affirmed. 

See  same  case  below,  209  Fed.  260. 

The  facts  are  stated  ia  the  opinion. 

Mr.  Blackburn  Eaterline,  Special  As* 
•istant  to  the  Attorney  General,  Solicitor 
General  Davis,  and  Mr.  Earl  W.  Kifehw^ 
far  the  United  SUtes. 

Messrs.  Charles  W.  Needbam  and  Jo- 
seph W.  Folk  for  the  Interstate  Commerce 
ComBiissiott. 

Messrs.  WillUun  A.  Glaagow,  Jr.,  and 
James  M.  Beck  for  appellee. 

•      Mr.  Justice  Day  delivered  the  opinion  of 
the  eourt: 

The  appellee,  the  Butler  County  Railroad 
Company,  filed  with  the  Interstate  Com* 
merce  Commission  its  petition  asking  for 
the  re-establishment  of  through  routes  and 
joint  rates  with  eertain  trunk  lines,  which 
was  consolidated  with  and  decided  upon  the 
same  record  as  the  complaints  before  the 
g  Commission  in  the  Tap  Line  Case  involved 
«  in*  the  previous  cases  Nos.  829  to  830,  just 
decided,  233U.S.l,58L.ed.  — ^34  Sup.  Ct 
Rep.  741.  The  general  statement  of  the 
Commission  in  its  report  and  supplemental 
report,  filed  April  23  and  May  14,  1912  (23 
Inters.  Com.  Rep.  277,  649),  referred  to  in 
those  cases,  preceded  the  following  findings 
of  fact: 

The  Butler  County  Railroad  Company, 
the  Brooklyn  Cooperage  Company,  which 
owns  the  railroad  company,  and  the  Great 
Western  Land  Company,  owning  most  of 
the  timber  reached  by  the  railroad,  are  all 
subsidiaries  of  the  American  Sugar  Refin- 
ing Company. 

The  tap  line,  whieh  was  acquired  from 
the  cooperage  company,  consists  of  a  sec- 
tion of  track  at  Linstead,  near  Poplar  Bluff, 
Missouri,  extending  into  the  plant  of  the 


cooperage  company,  and  eonneeting  it  with 
the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  and  the  St.  Louis  &  San  FHuicisco 
Railroad,  which  are  within  three-quarters 
of  a  mile  of  the  plant,  and  the  principal 
track  extending  about  7  miles  from  Lowell 
Junction,  a  station  on  the  Iron  Mountain, 
7}  miles  from  Poplar  Bluff,  to  Baileys,  with 
a  branch  about  3  miles  from  Rossville,  an 
intermediate  point,  and  with  trackage 
rights  over  unincorporated  spurs  from 
Bailejrs  belonging  to  the  cooperage  com- 
pany, and  over  the  Iron  Mountain  from 
Lowell  Junction  to  Poplar  Bluff,  paying  for 
the  latter  06c  a  train  mile  for  25  oars.  It 
has  2  locomotives,  2  passenger  coaches,  S 
cabooses,  and  about  100  freight  and  log  cars. 

The  tap  line  hauls  the  logs,  all  of  which 
are  hardwood,  from  a  connection  with  the 
unincorporated  track  to  Lowell  Junction, 
then  over  the  Iron  Mountain  to  Linstead, 
and  thence  to  the  mill  over  its  own  track, 
where  they  are  unloaded  by  the  cooperage 
company.  The  r^^lar  manufacturing  rata 
under  the  Missouri  distance  tariff  is  chiarged 
the  cooperage  company  by  the  tap  line,  1 
to  1}  c  per  100  pounds,  approximately  $4 
per  ear.  The  loaded  cars  are  switched  to 
.  the  Frisco  or  Iron  Mountain,  less  than  1^ 
rmile,  and  the  appellee  receives  from  them* 
an  allowance  of  from  2  to  6c.  per  100 
pounds.  The  rates  from  tap  line  points,  in« 
eluding  the  mill  at  Linstead,  ar»in  all  cases 
2c  higher  than  the  rates  of  the  trunk  lines 
from  Poplar  Bluff,  excepting  to  New  Or- 
leans and  New  York,  to  which  points  most 
of  the  shipments  of  the  cooperage  company 
go,  and  to  which  Poplar  Bluff  rates  apply. 

184,088  tons  of  forest  products  and  2,476 
tons  of  other  freight  were  hauled  during 
the  year  ending  June  30,  1910;  of  the  first 
amount  107,527  tons  being  furnished  by  the 
controlling  interests,  77,161  tons  by  out- 
siders, but  all  the  timber  coming  from  the 
lands  of  the  Great  Western  Land  Company, 
and  of  the  miscellaneous  freight,  1,196  tons 
of  inbound  machinery  and  coal  being  for 
the  proprietary  companies.  Passenger 
revenues  were  $4,104.22.  Three  mixed 
trains  in  each  direction  are  operated  daily 
between  Linstead  and  Melville,  a  point  be- 
yond Baileys  on  the  unincorporated  trackt 
two  being  used  principally  for  passenger 
service. 

The  Great  Western  Land  Company  fur* 
nishes  timber  to  several  independent  indus* 
tries  on  the  tracks  of  the  tap  line  near  Lin* 
stead,  the  tap  line  switching  their  product 
to  the  trunk  lines.  Their  factory  sites  are 
leased  from  the  cooperage  company,  the 
^rpose  of  making  such  leases  being  to  se- 
cure traffic  upon  which  the  tap  line  might 
obtain  divisions.  A  few  independent  pro- 
ducers on  the  main  track  of  the  tap  line 
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team  their  sappliet  and  ship  their  product! 
orer  the  tap  line.  They  pay  the  local  rate 
of  the  tap  line  and  the  trunk  line  rate,  or 
a  through  rate  that  is  2  cents  higher  than 
the  Poplar  Bluff  rate. 

The  Commission  found  that  the  sugar 
company,  having  refineries  at  New  Orleans 
and  New  York,  so  adjusted  the  rates  to 
such  places  as  to  induce  movements  to  them 
and  restrict  movements  to  other  points,  and 
T  limited  the  amount  the  tap  line  might  re- 
«  ceive  on  proprietary  trafflc*moved  from  the 
mill  to  tiie  Iron  Mountain  and  Frisco  to 
a  switching  charge  fixed  at  $1.60  per  car. 
The  order  of  the  Commission,  so  far  as  it 
related  to  the  appellee,  required  the  trunk 
lines  named  to  re-establish  and  maintain 
with  it  the  through  interstate  routes  and 
Joint  rates  in  effect,  in  accordance  with 
their  respective  tariffs  filed  with  the  Com- 
mission on  April  30,  1912;  provided  that 
the  rates  on  yellow^pine  lumb^  and  articles 
taking  the  same  rates  from  points  on  the 
line  of  the  appellee  should  not  exceed  the 
ourrent  rates  in  effect  from  the  junction 
points,  and 

"Provided  further,  that  the  allowances  or 
divisions  out  of  such  joint  rates  to  be  paid 
by  said  principal  defendants  [the  trunk 
lines],  respectively,  to  the  said  last-named 
parties  to  the  record  [the  appellee  and 
others]  on  the  products  of  the  mills  of 
the  said  respective  proprietary  companies 
named  in  said  report,  shall  not  exceed  the 
divisions  or  allowances  specified  in  the 
aforesaid  supplemental  report  of  the  Com- 
mission [in  this  instance  the  switching 
chprare  of  $1.50  per  car]  which  are  hereby 
fixed  as  maximum  divisions  or  allowances 
thereon,  until  further  order,  the  Commis- 
sion finding  upon  the  record  that  any  al- 
lowances or  divisions  in  excess  thereof  re- 
sult in  undue  preferences  and  unjust  dis- 
criminations and  are  unlawful." 

The  appellee  then  brought  suit  in  the 
United  States  commerce  court,  seeking  to 
enjoin  and  annul  the  order  of  the  Commis- 
sion in  so  far  as  it  forbade  a  division  out 
of  the  joint  rates  of  more  than  $1.50  per 
car.  The  commerce  court  held,  after  stat- 
ing that  the  Commission  had  found  this 
road  to  be  a  common  carrier  both  of  logs 
and  of  lumber,  and  not  a  plant  facility, 
but  had  denied  it  the  right  to  receive  either 
a  division  or  allowance  for  the  log  traffic, 
and  only  an  allowance  for  the  lumber 
traffic  of  the  proprietary  mill,  while  per- 
mitting it  to  receive  a  division  out  of  the 
joint  rate  for  both  log  and  lumber  traffic 
5?  of  nonproprietary  companies,  that  the  rea- 
•sons  stated  in  the  other  •opinion  applied 
here,  and  that  the  distinctions  made  were 
arbitrary,  and  the  order  beyond  the  power 
«f  the  Commission,  and  the  commerce  court 


decreed  that  that  part  of  the  order  of  tho 
commerce  court  above  quoted,  with  refer- 
ence to  the  divisions  and  allowances  to  be 
made  out  ot  the  joint  rates,  be  vacated  and 
set  aside  as  to  the  appellee.    200  Fed.  260. 

The  United  States  and  the  Interstate 
Commerce  Commission,  the  latter  having 
intervened  in  the  proceeding  in  the  com- 
merce court,  prosecuted  this  appeal. 

This  case  was  argued  on  the  same  day 
with  the  other  tap  line  cases,  and  much 
that  is  said  in  those  eases  is  applicable 
here.  The  Commission  ordered  the  restor- 
ation of  the  schedule  of  tariffs  of  April  30, 
1012,  thus  recognizing  the  right  of  this 
road  to  participate  in  joint  tariffs  with 
other  common  carriers  and  to  receive  a  dl* 
vision  out  of  the  joint  rates.  But  the  Com- 
mission excepted  from  this  right  traffie 
offered  to  the  appellee  by  its  proprietary 
company,  evidently  upon  the  theory  en- 
forced in  the  other  eases  before  the  Com- 
mission that,  as  to  such  trafiic,  the  railroad 
company  had  not  the  rights  of  a  common 
carrier,  and  as  to  such  traffic  limited  the 
compensation  of  the  railroad  company  to  a 
switching  charge  of  $1.50  per  car. 

We  think  the  commerce  court  correctly 
held  the  fact  that  the  same  ownership  eon- 
trolled  the  freight  offered  and  the  railroad 
company  would  not  justify  the  different 
rate  imposed  upon  the  same  kind  of  trafilc. 
Under  the  commodities  clause  of  the  act  to 
regulate  commerce,  as  amended  (34  Stat, 
at  L.)  584,  chap.  3501,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1288),  the  right  of  a  carrier, 
as  we  have  said  in  the  former  opinion  in 
these  cases,  to  carry  this  class  of  freight, 
although  owned  by  it,  is  recognized  as  law- 
ful. This  being  so,  such  carrier,  until  the 
law  otherwise  provides,  has  the  right  to 
treat  such  freight  in  the  same  manner  as  it 
does  like  freight  independently  owned.  Of  g 
course,  if  the  division  of  the  rates* is  a* 
mere  cover  for  rebates  or  discriminations, 
such  practices  may  be  controlled  by  the 
Commission  under  the  authority  given  to 
it  in  the  act  to  regulate  conunerce. 

We  find  no  error  in  the  disposition  the 
Commerce  Court  made  of  this  case,  and  iti 
judgment  la  therefore  affirmed. 


(28S  U.  8.  TUB) 
RAMON  VALDES,t  Appt., 

V. 

TULIO  LARRINAOA. 

Liens  (8  7*)— ■Equitable  Lien— Pboftts. 
1.  A  contract  whereby  one  of  the  oon- 

fDeath  of  Ramon  Valdes,  appellant  here- 
in, suggested,  and  appearance  of  Ramon 
Valdes  Cobian  filed'  and  entered  February 
24,  1014,  as  party  appellant  herein. 
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tracting  parties  was  to  reoetre  a  10  per 
cent  interest  in  a  concession  for  helping  to 
secure  it  and  for  aiding  in  the  plans,  pro- 
jects, and  technical  matters,  gives  him  an 
equitable  interest  in  the  concession  to  the 
extent  of  securing  his  share  of  the  profits, 
if  any,  and  one  which  attaches  to  these 
profits  speciPicallj  if  and  when  they  come 
into  being. 

[Ed.  Note.— For  otber  rases,  «ee  Liens,  Cant. 
Dig.  89  26-28:    Dec.  Dig.  S  7*] 

Account  (|  4*)— Fiouciabt  Rsulthoii  — 
Secbet  Profits. 

2.  Equity  has  jurisdiction  of  a  suit  for 
an  accounting  under  a  contract  whereby  the 
complainant  was  to  receive  a  10  per  cent 
interest  in  the  concession  for  helping  to  se- 
cure it  and  for  aiding  in  the  plans,  pro- 
jects, and  technical  matters,  where  tho  bill 
alleges  an  abuse  of  the  fiduciary  relation 
thus  created  by  a  secret  transaction,  from 
which  it  is  alleged  that  profits  accrued. 

[E^d.  Note.~For  other  cases,  see  Account.  Cent. 
Dig.  Sfi  n,  14;   Dec  Dig.  |  4.«] 

Contracts  (§  131^)  —  Validity  —  Public 
Policy— Affbotino  Official  Action. 

3.  There  was  nothing  against  public 
policy  in  a  contract  whereby  a  person  was 
to  receive  a  10  per  cent  interest  in  a  con- 
cession to  a  riparian  owner  of  the  right  to 
utilize  water  power  in  developing  electric 
energy,  for  helping  in  the  steps  necessary 
to  be  taken  and  the  plans,  projects,  and 
technical  matters,  under  which  he  joined 
in  an  application  to  the  military  governor 
of  Porto  Rico  for  a  franchise  on  the  foot- 
ing of  a  joint  interest,  and  helped  to  pre- 
sent the  matter  to  the  Secretary  of  War. 
and  prepared  plans  and  specifications  to  be 
presented  to  the  executive  council  of  Porto 
Itico  when  the  first  franchise  granted  by 
the  Secretary  of  War  had  been  Tost  by  not 
complying  with  its  terms. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S§  694-007;    Dec.  Dig.  §  ISL*] 

Waters  and  Water  Courses  (§  277^)~ 
Contracts— Construction— Interest  in 
Concession— Sale. 

4.  A  preliminary  contract  for  the  sale 
by  a  riparian  owner  of  a  water  power  con- 
cession, after  an  attempted  forfeiture  by 
the  public  authorities,  and  the  lands,  ease- 
ments, and  options,  for  use  in  connection 
with  the  concession,  such  contract  reciting 
that  he  had  petitioned  for  a  new  concession, 
or  confirmation,  entitles  a  person  to  whom 
the  former  had  contracted  to  give  a  10 
per  cent  interest  for  his  services  in  aid  of 
the  original  concession,  to  receive  such  10 
per  cent,  although  the  new  concession  when 
granted  expressly  provided  that  it  should 
not  be  deemed  a  recognition  of  any  right 
to  any  previous  grant,  and  although  the 
sale  probably  would  not  have  taken  place 
without  a  confirmation  or  regrant  of  the 
concession. 

(Bd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.   8  827;    Dec.    Dig.   { 

[No.  343.] 

Argued   May    4,    1914.      Decided    May   25, 

1914. 


APPEAL  from  ih«  Diitriet  Coiart  of  tha 
United  States  lor  Porto  Rieo  to  review 
a  decree  for  an  accounting.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Hugo  Kohlnumn,  F.  Kingsbui7 
Curtia,  and  Martin  Travieso,  Jr.,  for  appel- 
lant. 

Messrs.  Frederic  D.  McKenney  and  Ed- 
ward S.  Paine  for  appellee.  ^ 

o 

*  Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 

This  is  a  bill  in  equity  for  an  account 
under  a  contract  between  the  parties,  upon 
which  the  plaintiff  (appellee)  obtained  a 
decree  for  $18,000  and  interest.  The  eon- 
traet  was  embodied  in  letters,  aa  follows, 
according  to  the  official  translation:  On 
October  30,  1898,  Valdea  wrote  to  Lar- 
rinaga,  reciting  that  he  had  applied  for  "a 
water  f ranohiae  from  the  river  Plata,  plaoe 
called  Salto,  for  the  purpoee  of  developing 
electric  power,'*  while  Larrinaga  waa  aasiat- 
ant  secretary  of  "Fomento"  (now  depart- 
ment of  the  interior),  and  going  on,  '*8o 
that  you  may  help  me  in  getting  it  through^ 
and  in  all  the  rest  in  connection  with  said 
franchise,  such  as  plans,  projects,  and  in 
everything  concerning  the  technical  part 
thereof,  I  need  a  person  of  my  abaolute  con- 
fidence, and  aa  you  deserve  it  fully  to  me, 
and  not  believing  that  this  is  inconsistent 
with  your  present  position  of  chief  engineer 
of  harbor  worka,  I  propose  to  interest  you 
in  the  profits  of  said  concession  in  tiie 
amount  of  a  10  per  cent,  provided  that  you 
accept  the  t>bligations  hereinabove  men- 
tioned." The  nest  day  Larrinaga  answered, 
acknowledging  the  letter  "wherein  you  pro-^ 
pose  me  a  share  of  10' per  cent  in  the  prop- c 
ertyof  the  concession  for  the*  utilization  •* 
of  waters  from  the  La  Plata  river  at  the 
point  called  el  Salto,  no^r  Comerio,  1,  in 
exchange,  to  help  you  iii  the  steps  to  be 
gone  through  and  in  everything  in  connec- 
tion with  said  concess:  n,  such  as  plana, 
projects,  and  all  what  concerns  to  the  tech- 
nical part.  I  hereby  accept  the  participa- 
tion of  10  per  cent  of  said  concession  in 
exchange  of  my  personal  or  professional 
services  without  any  obligation  on  my 
part"  to  contribute  money  to  the  exploita- 
tion. 

It  is  objected  in  the  first  place  that  the 
case  is  not  one  for  equitable  relief.  But 
whether  the  contract  created  a  partnership 
imdcr  the  definition  of  the  Civil  Code  of 
Porto  Rico,  §  1567,  as  argued  by  the  ap- 
pellee, or  not,  it  gave  the  appellee  an  equi- 
table interest  in  the  concession  to  the  ex- 
tent of  securing  his  share  of  the  profits, 
if  any,  and  attached  to  these  profits  spe- 
cifically if  and  when  thoy  cnme  into  being* 
Barnes  v.  Alexander,  2o2   U.  S.  117,  121, 
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68L.«d. — ^»  84  Sap.  Gt  Rep.  276.  Itwtftb- 
Hiked  a  fiduciary  relation  between  VaUlei» 
who  had  legal  control,  and  the  plaintiff. 
The  bill  alleges  an  abuse  of  the  relation 
by  a  secret  transaction  from  which  it  is 
alleged  that  the  profits  accrued.  It  is  a 
proper  case  for  equitable  relief. 

It  is  contended  more  energetically  that 
the  contract  was  against  public  policy.  We 
shall  not  speculate  nicely  as  to  exactly 
what  the  law  was  in  Porto  Rico  at  the  time 
when  the  contract  was  made,  but  shall  give 
the  plaintiff  the  benefit  of  the  decisions 
upon  which  he  relies,  such  as  Haselton  ▼. 
Sheckells,  202  U.  S.  71,  60  L.  ed.  939,  26 
Sup.  Ct.  Rep.  567,  6  Ann.  Cas.  217.  But 
we  discover  nothing  in  the  language  of  the 
letters  that  necessarily  imports,  or  even 
persuasively  suggests,  any  improper  intoit 
or  dangerous  tendency.  Larrinaga  had 
ceased  to  be  assistant  secretary,  and  while 
in  that  position  had  refused  to  take  part 
in  the  plan.  His  answer,  which  must  con- 
trol if  there  is  any  difference,  as  the  parties 
went  ahead  on  it  (Minneapolis  &  St.  L.  R. 
cCo.  V.  Columbus  Rolling  Mill,  119  U.  S. 
;:149,  30  L.  ed.  376,  7  Sup.  Ct  Rep.  168), 
*  binds  him  to  help  in  the  steps  to  be^gone 
through,  and  in  the  technical  part.  If  his 
help  in  the  steps  to  be  gone  through  was 
not  to  be,  like  the  rest  of  his  work,  in  the 
technical  part  alone,  still  there  is  nothing 
to  indicate  that  it  was  of  a  kind  that  could 
not  be  stipulated  for.  In  view  of  the  sub- 
ject-matter, a  grant.  It  would  seem,  to  a 
riparian  owner,  of  the  right  to  use  water 
power  for  public  serrlce,  the  things  done, 
such  as  joining  in  an  application  to  the 
military  governor  for  a  franchise  on  the 
footing  of  a  joint  interest,  or  helping  to 
present  it  to  the  Secretary  of  War  when  it 
came  up  to  him,  or  preparing  plans  and 
specifications  to  be  presented  to  the  execu- 
tive council  of  Porto  Rico  when  the  first 
franchise  granted  by  the  Secretary  of  War 
had  been  lost  by  not  eomplying  with  its 
terms,  have  no  sinister  smack.  We  see 
nothing  to  control  the  decision  of  the  dis- 
trict judge  that  the  contract  was  not  against 
the  policy  of  the  law. 

As  we  have  intimated,  the  executive  coun- 
cil of  Porto  Rico  was  applied  to  after  the 
loss  of  the  first  franchise,  and  it  granted 
a  new  one  on  December  17,  1900;  but  after 
some  extensions  of  time  it  declared  the 
grant  forfeited  in  July,  1902.  Valdes  and 
the  plaintiff,  however,  did  not  admit  the 
forfeiture,  and  Valdes  procured  the  forma- 
tion  of  a  Maine  corporation  to  take  over 
his  rights.  On  January  14,  1905,  he  made 
a  preliminary  eontract  for  the  sale  of  the 


franchise  allsged  to  be  forfeited,  and  lands, 
eaaements,  and  options  for  use  in  connec- 
tion with  the  same^  reciting  that  he  had 
petitioned  for  a  new  eoncMsion,  or  con- 
firmation of  the  franchise.  For  this  he  was 
to  receive  $27,000,  par  value,  of  the  mort- 
gage bonds  of  the  new  company,  and  $102,- 
778,  par  value,  of  its  stock,  to  be  put  in 
escrow  until  the  company  got  a  good  title 
to  the  water  rights  and  the  franchise  ap- 
plied for.  On  June  1,  1905,  in  pursuance 
of  the  contract,  a  conveyance  was  made  of 
the  easements  and  lands  that  Valdes  owned  ^ 
on  the  La  Plata  and  his  right  to  construct  {^ 
works  there  on  the  terms  above-mentioned/ 
with  a  slight  change  of  the  figures,  to 
$28,000  and  $103,000  respectively.  The 
franchise  was  granted  on  January  4,  1906, 
the  grant  expressly  providing  that  it  should 
not  be  deemed  a  recognition  of  any  right  of 
Valdes  to  any  previous  grant. 

On  these  facts  it  is  argued  that  the  con- 
cession in  which  Larrinaga  was  interested 
was  not  sold  by  Valdes,  and  was  not  the 
source  of  any  profit.  That  Valdes  pur- 
ported to  sell  it  by  his  conveyance,  as  he 
agreed  to  sell  it  by  the  contract  which  the 
conveyance  referred  to  and  executed,  or 
else  that  his  rights  under  it  passed  9ub 
sileniio  with  the  land,  we  think  admits  of 
no  doubt.  And  while  it  may  be  true  that 
the  sale  would  not  be  likely  to  have  taken 
place  without  a  confirmation  or  regrant  of 
the  franchise,  still,  as  between  these  par- 
ties, it  seems  fairly  probable  that  there  was 
a  continuous  pursuit  of  the  end ;  that,  while 
the  franchise  gave  the  value  to  the  land, 
the  land  gave  a  Iooum  Mtandi  to  the  fran- 
chise; that,  notwithstanding  the  disclaimer 
of  the  executive  council,  the  position  of 
Valdes  as  riparian  owner  and  previous 
grantee  had  their  effect  on  the  final  grant; 
and  that,  at  all  events,  when  the  contract 
was  made  on  January  14,  1905,  Larrinaga 
became  entitled  to  receive  his  10  per  cent 
when  that  contract  should  be  carried  out. 

The  last  objection  to  the  decree  is,  that 
the  court  did  not  deduct  from  the  sum  paid 
the  value  of  the  other  property  which  en- 
tered into  the  consideration.  We  do  not 
think  it  clear  that  Larrinaga  did  not  stipu- 
late for  10  per  cent  of  the  land  as  well  as 
of  the  franchise.  The  Spanish  is  not  be- 
fore us,  and  the  words  "10  per  cent  in  the 
property  of  the  concession"  well  might 
mean  that.  At  all  events  no  error  of  mag- 
nitude is  made  out,  and  without  mention- 
ing every  detail  it  la  enough  to  add  that 
no  sufiicient  reason  is  shown  why  the  decree 
should  not  be  affirmed* 

Decree  affirmed* 
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DETROIT    STEEL    COOPERAGE     COM- 
PANY,   Petitioner, 

V. 

SISTERSVILLE  BREWING  COMPANY 
Gale  Jiutut,  R.  £L  Skaggs,  F.  Hogen- 
miller,  «t  aL 

FiXTUBBS   (§  20*)— MoBTOAOB— Lncw— Pbi- 

OBITT— AFTBB-AcQUIBED   PbOPEBTY— CON- 
DITIONAL Sale. 

The  lien  of  a  mortgage  executed  by  a 
brewing  company  upon  its  land,  brewery, 
and  all  the  buildings,  machinery,  and  ap- 
pliances thereon,  erected  or  to  be  erected, 
does  not  extend  to  tanks,  fixtures,  and  fit- 
tings installed  under  a  conditional  contract 
of  sale,  which,  because  unrecorded,  was,  un- 
der W.  Va.  Code  1906,  §  3101,  void  as  to 
creditors  and  purchasers  without  notice, 
where  such  tanks,  although  bricked  in,  and 
essential  to  the  working  of  the  brewery, 
can  be  removed  with  but  trifling  damage, 
which  the  conditional  vendor  offers  to  nuice 
good. 

[Bd.  Note.— For  other  casen,  lee  Fixtures,  Cent. 
Dig.  II  44-46:    Dec.  Dig.  |  20.*] 

[No.  308.] 

Argued   May   8,   1914.     Decided   May   25, 

1914. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
tiie  Fourth  Circuit  to  review  a  decree  which 
aflirmed  a  decree  of  the  Circuit  Court  for 
the  Northern  District  of  West  Virginia,  dis- 
missing a  bill  to  enjoin  the  sale  of  certain 
property  in  proceedings  to  foreclose  a  mort- 
gage.    Reversed. 

See  same  case  below,  115  C.  C.  A.  340, 
195  Fed.  447;  on  rehearing,  115  C.  C.  A. 
669,  105  Fed.  1023. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  N.  Kimball,  George 
M.  Hoffhelmer,  Oria  B.  Taylor,  and  Wal- 
ter 8.  Sugden  for  petitioner. 

Messrs.  Thomas  P.  Jacobs  and  Arlen 
^  G.  Swiger  for  respondents. 

*  *  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  for  an  injunction 
against  the  sale  of  certain  tanks,  fixtures, 
and  fittings  supplied  by  the  petitioner  to 
the  defendant  brewing  company,  and  for  a 
return  of  the  same.  The  bill  was  dismissed 
g  by  the  circuit  court,  and  the  decree  was 

*  affirmed  by  the  circuit  court  of*  appeals. 
115  C.  C.  A.  349,  669,  195  Fed.  447,  1023, 
where  Pritchard,  J.,  dissented  from  the  re- 
fusal of  a  rehearing. 

The  contract  under  which  the  tanks  were 
furnished  provided  that  the  title  should  re- 
main in  the  petitioner  until  they  were  fully 
paid  for,  and  that  the  petitioner  might  re- 
move them  on  default.     It  was  made  on 


August  8,  1008,  and  duly  recorded  on  De- 
cember 7  of  the  same  year.  Before  those 
dates  the  brewing  company  had  made  a 
mortgage  of  its  land,  brewery,  "and  all  the 
buildings,  machinery,  and  appliances  there- 
on erected  or  to  be  erected,"  and  the  mort- 
gage had  been  recorded.  There  were  subse- 
quent mortgages,  judgment  liens,  etc.,  but 
they  do  not  need  special  mention.  A  bill 
was  brought  to  foreclose  the  first  mortgage, 
to  which  the  petitioner  was  not  made  a 
party.  A  receiver  was  appointed  and  a  sale 
ordered  and  advertised.  The  petitioner  then 
brought  this  bill  against  the  various  ad- 
verse claimants,  joining  the  receiver  by 
leave  of  court.  The  statute  of  West  Vir- 
ginia makes  a  reservation  of  title  such  as 
the  petitioner's  "void  as  to  creditors  of, 
and  purchasers  without  notice  from,  such 
buyer"  unless  a  notice  of  the  reservation 
is  recorded  as  therein  required.  Code 
(1906)  §  3101. 

In  Holt  V.  Henley,  282  U.  S.  637,  58  L.  ed. 
— ,  34  Sup.  Ct.  Rep.  459,  the  court  had 
to  ooBsider  a  dmllar  question  of  |»riorify 
in  view  of  a  Virginia  statute  like  that  of 
West  Virginia  upon  which  the  petitioner 
relies,  and,  although  in  that  case  the  con- 
ditional sale  had  not  been  recorded,  it  was 
held  that  the  vendor  was  to  be  preferred. 
The  main  question  now  before  us  is  whether 
this  case  is  to  be  decided  differently  on  the 
ground  that  the  tanks  were  "an  essential, 
indispensable  part  of  the  completed  struc- 
ture contemplated  by  the  mortgage," — a 
question  left  open  in  the  former  decision. 
232  U.  S.  641.  The  tanks  were  essential 
to  the  working  of  the  brewery,  and  after 
they  were  installed  the  opening  into  the^ 
recess  in  which  they  stood  was  bricked  up.j^ 
It  mayebe  assumed  that  they  became  part* 
of  the  realty  as  between  mortgagor  and 
mortgagee,  but  that  is  immaterial  in  equity, 
however  it  may  have  been  at  the  old  com- 
mon law.  The  question  is  not  whether  they 
were  attached  to  the  soil,  but  we  repeat, 
whether  the  fact  that  they  were  necessary 
to  the  working  of  the  brewery  gives  a  pref- 
erence to  the  mortgagee.  We  see  no  suffi- 
cient ground  for  that  result.  This  class 
of  need  to  use  property  belonging  to  an- 
other is  not  yet  recognized  by  the  law  as 
a  sufficient  ground  for  authority  to  ap- 
propriate it.  If  the  owner  of  the  tanks 
had  lent  them,  it  would  be  an  extraordi- 
nary proposition  that  it  lost  title  when  they 
were  bricked  in.  That  it  contemplated  the 
ultimate  passing  of  title  upon  an  event  that 
did  not  happen  makes  its  case  no  worse 
except  so  far  as  by  statute  recording  is 
made  necessary  to  save  its  rights.  The 
common  law  knows  no  objection  to  what 
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commonly  is  called  a  conditional  tale.  Wil- 
liam W.  Bierce  ▼.  Hutching,  205  U.  S.  340, 
347,  348,  51  L.  ed.  828,  833,  834,  27  Sup. 
Gt.  Rep.  524. 

The  cases  to  which  the  possible  ezoeption 
left  open  in  Holt  t.  Henley  applies  are 
principally  those  in  which  the  property 
claimed  has  become  so  intimately  connect- 
ed with  or  embodied  in  that  which  is  sub- 
ject to  the  mortgage  that  to  reclaim  it 
would  more  or  less  physically  disintegrate 
the  property  held  by  the  mortgagee;  e.  y.. 
Porter  v.  Pittsburg  Bessemer  Steel  Co.  122 
U.  S.  267,  30  L.  ed.  1210,  7  Sup.  Ct.  Rep. 
1206.  A  man  sometimes  may  lose  title 
without  his  consent,  and  it  has  been  held 
that  he  loses  it  even  to  an  innocent  con- 
verter who  has  added  labor  of  a  value  far 
in  excess  of  that  of  the  original  chattel. 
Wetherbee  v.  Green,  22  Mich.  311,  7  Am. 
Rep.  653.  When  the  obvious  destination  of 
an  article  is  to  be  Incorporated  into  a  struc- 
ture in  such  a  way  that  to  remove  it 
would  destroy  the  other  work,  like  bricks 
or  beams  in  a  building,  there  is  still 
stronger  ground  for  not  giving  to  title  an 
absolute  right  of  way.  But  unless  we  give 
^  a  mystic  importance  to  bolts  and  screws, 
^  the  mere  knowledge  that  the  chattel  will  be 
*  attached  to  the  freehold  is  of  no*  import- 
ance,  except,  perhaps,  as  against  innocent 
purchasers  for  value  before  the  sale  was 
recorded,  which  the  mortgagees  were  not. 
Holt  V.  Henley,  232  U.  S.  637,  640,  641, 
68  L.  ed.  — ^,84  Sup.  Ct  Rep.  459.  The  dam- 
age that  will  be  done  by  removal  in  this 
case  Is  trifling  and  the  petitioner  offers  to 
make  it  good. 

The  West  Virginia  decisions  that  had 
been  rendered  before  the  petitioner's  con- 
tract, was  made,  like  those  of  Virginia, 
favored  the  petitioner's  right,  Hurxthal  v. 
Hurxthal,  45  W.  Va.  584,  32  8.  E.  237. 
We  do  not  understand  Lazear  ▼.  Ohio  Val- 
ley Steel  Foundry  Co.  65  W.  Va.  105,  63  S. 
B.  772,  to  lay  down  a  different  doctrine. 
We  take  it  rather  as  turning  on  the  special 
effect  of  a  sale  to  receivers  whose  certifi- 
cates it  was  thought  were  backed  by  a 
promise  of  the  court  that  they  should  con- 
stitute a  first  lien.  Therefore,  we  find  it 
unnecessary  to  consider  whether  otherwise 
the  doctrine  of  Burgess  v.  Seligman,  107 
U.  6.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep. 
10,  coupled  with  our  own  opinion  that  the 
rule  applied  in  the  earlier  decision  is  eor- 
reet»  would  require  us  to  follow  that  rather 
than  the  later  case. 
Decree  reversed. 

Mr.  Justice  liurton  dissents. 


Utt  U.  8.  718) 
OCEANIC    STEAM    NAVIGATION    COM- 
PANY,   LIMITED,    as    Owner    of    the 
Steamship  Titanic, 

V. 

WILLIAM  J.  MELLOR  and  Hariy  Ander- 
son. 

Shippiro  (§  205*)— Limitation  or  Liabil- 
rrr— Foreign  vessel. 

1.  The  owner  of  a  foreign  vessel  sunk  in 
a  collision  with  an  iceberg  on  the  high  seas 
when  sued  in  the  United  States  may  main- 
tain in  the  Federal  courts  the  proceeding 
for  a  limitation  of  liability  authorized  by 
U.  S.  Rev.  SUt.  §§  4283*4285,  U.  6.  Comp. 
Stat.  1901,  pp.  2943,  2944,  and  admiralty 
rules  54  and  56,  although  there  msj  either 
be  nothing  before  the  court  to  idiow  what» 
if  any,  is  the  law  of  the  foreign  country  to 
which  the  vessel  belongs  touching  the  own- 
er's liability,  or  it  may  appear  that  suoh 
law  makes  provision  for  the  limitation  of 
the  vessel  owner's  liability  upon  terms  and 
conditions  differing  from  those  prescribed 
by  the  Federal  laws. 

[Bd.  Note.— For  other  cases,  see  Chipping, 
Cent.  Dig.  IS  641.  642 ;   Dec.  Dig.  I  a06.«] 

Shipping  (|  209*)— Conflict  of  Laws- 
Limitation  OF  Shipownbb*8  Liabiutt 
— FoBSiON  Vessel. 

2.  The  law  of  the  United  States,  and  not 
that  of  the  foreign  country  to  which  the 
ship  belongs,  will  be  enforced  by  the  Fed- 
eral courts  in  a  proceeding  by  the  owner  of 
a  foreign  vessel  sunk  in  a  collision  with  an 
iceberg  on  the  high  seas  for  the  limitation 
of  liability  authorised  by  the  Federal  laws 
and  admiralty  rules. 

[Sd.  Note.>-For  other  cases,  see  Shipping, 
Cent.  Dig.  SS  646-656,  659.  661.  662;  Dec.  Dig.  I 
SOS.*] 

[No.  798.] 

Argued  January  13  and  14,  1914.    Decided 

May  25,  1914. 

ON  a  Certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  presenting  two  queationa  re- 
specting the  right  of  the  owner  of  a  for- 
eign vessel  to  maintain  proceedings  for 
limitation  of  liability  in  the  Federal  courts, 
and  the  further  question  as  to  what  law 
will  be  enforced  in  such  proceedings.  First 
two  questions  answered  in  the  affirmative. 
Third  question  answered  by  holding  that 
the  law  of  the  United  States  governs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  C.  Burlingham,  Nor- 
man B.  Beecher,  and  J.  Parker  Klrlin 
for  the  Oceanic  Steam  Navigation  Company. 

Messrs.  Frederick  M.  Brown,  George 
Whitefleld  Betta,  Jr.,  Francis  H.  Kinni- 
cutt,  Kenneth  Gardner,  snd  John  CL  Prizer 
for  William  J.  Mel  lor  and  Harry  Anderson. 

Messrs.  Benjamin  Micou,  Richard  P. 
Whiteley,  George  S.  Graham,  Howard  S. 
Harrington,  Henry  J.  Bigham,  D.  Roger 
Englar,  Oscar  R.  Uouston,  and  A.  Gordon 
Murray  for  other  claimants. 
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*  Mr.  Justice  Holmes  delivered  the  opialon 
of  the  court: 

This  case  comes  here  upon  a  oertifieate 
from  the  circuit  court  of  appeals.  The  facts 
stated  are  as  follows,  with  slight  abbrcvi- 
Rtion.  The  Titanic,  a  British  steamship, 
which  had  sailed  from  Southampton,  Eng- 
land, on  her  maiden  voyage  for  New  York, 
collided  on  the  high  seas  with  an  ioebarg, 
on  April  14,  and  sank  the  next  morning* 
with  the  loss  of  many  Utss  and  total  loss 
of  vessel,  cargo,  personal  effects,  mails,  and 
everything  connected  with  the  ship  except 
certain  lifeboatSr  The  owner,  alleging  that 
the  loss  was  occasioned  snd  incurred  with- 
out its  privity  or  knowledge,  filed  a  peti- 
tion  for  limitation  of  its  liability  under  the 
laws  of  the  United  States  (Rev.  SUt. 
fil  4283-4285,  U.  8.  Comp.  SUt.  1001,  pp. 
2043,  2044),  and  Admiralty  Rules  64  and 
66.  Before  it  did  so  a  number  of  actions 
to  recover  for  loss  of  life  and  personal  in- 
juries resulting  .from  the  disaster  had  been 
brought  against  the  petitioners  in  Federal 
and  state  courts.  The  persons  who  sus- 
tained loss  were  of  many  different  nation- 
alities, including  citizens  of  the  United 
States.  Mellor,  a  British  subject,  except- 
ed to  the  petition,  on  the  ground  that  "the 
acts  by  reason  of  which  and  for  which 
[the  petitioner]  claims  limitation  of  liabili- 
ty took  place  on  board  a  British  registered 
vessel  on  the  high  seas,"  and  therefore  the 
law  of  the  United  States  would  not  apply. 
H  Anderson,  a  citizen  of  the  United  States, 
S  excepted  on  the  ground  that  the  law  of 
*  the  United  States^ could  not  and  that  of 
England  was  not  shown  to  apply.  The 
district  court  dismissed  the  petition  as  to 
these  two.  209  Fed.  501.  The  petitioner 
appealed,  and  the  circuit  court  of  appeals 
certified  the  following  questions: 

A.  Whether,  in  the  case  of  a  disaster 
upon  the  high  seas,  where  ( 1 )  only  a  single 
vessel  of  British  nationality  is  concerned 
and  there  are  claimants  of  many  different 
nationalities;  and  where  (2)  there  is  noth- 
ing before  the  court  to  show  what,  if  any, 
is  the  law  of  the  foreign  country  to  which 
the  vessel  belongs,  touching  the  owner's  li- 
ability for  such  disaster, — such  owner  can 
maintain  a  proceeding  under  §§  4283-4285, 
U.  S.  Revised  Statutes  (U.  S.  Comp.  Stat. 
1001,  pp.  2043,  2044),  and  the  64th  and 
56th  Rules  in  Admiralty? 

B.  Whether  if,  in  such  a  case,  it  appears 
that  the  law  of  the  forei^rn  country  to 
which  the  vessel  belongs  makes  provision 
for  the  limitation  of  the  vessel  owner's  li- 
ability, upon  terms  and  conditions  differ- 
ent from  those  prescribed  in  the  statutes 
of  this  country,  the  owners  of  such  foreign 
vessel  can    maintain  a  proceeding   in   the 


eoorts  of  the  United  States,  usdsr  said 
statutes  and  rules  T 

In  the  event  of  the  answar  to  question 
B  being  in  the  affirmative, 

C.  Will  the  courts  of  the  United  Statea 
in  such  proceeding  enforce  the  law  of  the 
United  States  or  of  the  foreign  country  in 
respect  to  the  amount  of  such  owner's  U- 
abiUtyt 

The  ganeral  proposition  that  a  foreign 
ship  may  resort  to  the  courts  of  the  Unit- 
ed States  for  a  limitation  of  liability  un- 
der Rev.  Stat  |  4283  is  established.  Ths 
Scotland  (National  Steam  Nav.  Co.  v. 
Dy«r)  106  U.  S.  24,  26  L.  ed.  1001;  La 
Bourgogne  (Deslions  v.  La  Compagnie  Qen* 
erale  Transatlantique)  210  U.  S.  05,  62  L* 
ed.  073,  28  Sup.  Ct.  Rep.  664.  Tliese  were 
cases  respectively  of  collisions  between 
American  and  English  and  English  and 
French  vessels.  See  also  The  Chattahoo- 
chee, 173  U.  S.  640,  43  L.  ed.  801,  10  Sup. 
Ct.  Rep.  401.  The  Germanic  (Oceania 
Steam  Nav.  Co.  v.  Aitken)  106  U.  S.  680, 
608,  40  L.  ed.  610,  614,  26  Sup.  Ct.  Rep. 
317.  But  it  is  argued  that  there  is  an  ex- 
ception in  a  ease  like  this,  where  only  a 
single  foreign  ship  is  concerned.  The  ar* 
gument  is  supported  by  a  quotation  from^ 
Mr.  Justice  Bradley  in  The  Scotland,  tog^ 
the  effect  that  if  a  collision  occurred  •on* 
the  high  seas  between  two  vessels  belonging 
to  the  same  nation,^  the  court  would  deter- 
mine the  controversy  by  the  law  of  their 
flag.  For,  H  is  said,  if  the  foreign  law 
would  govern  in  tbat  case,  it  must  govern 
in  this,  and  therefore,  at  least,  in  the  ab- 
sence of  allegations  bringing  the  case  with* 
in  the  foreign  law,  the  petition  must  bo 
dismissed.  If,  in  the  observation  referred 
to,  Mr.  Justice  Bradley  had  been  speaking. 
of  proceedings  of  this  class,  it  would  be 
important,  as  sanctioning  the  view  that 
the  United  States  courts  offered  a  forum 
c<mcurau9  for  the  administration  of  other 
systems  as  well  as  of  our  own;  but  we  ap- 
prehend that  he  was  speaking  of  an  ordi- 
nary collision  case,  and  merely  indicating 
that,  in  such  a  case,  the  principle  usually 
governing  foreign  torts  would  apply.  Thai 
principle  may  be  accepted  as  equally  gov- 
erning here,  but  it  does  not  carry  us  far. 

It  is  true  that  the  act  of  Congress  does 
not  control  or  profess  to  control  the  con- 
duct of  a  British  ship  on  the  high  seas. 
See  American  Banana  Co.  v.  United  Fruit 
Co.  213  U.  S.  347,  366,  53  L.  ed.  826,  832, 
20  Sup.  Ct.  Rep.  611,  16  Ann.  Cas.  1047. 
It  is  true  that  the  foundation  for  a  recov- 
ery upon  a  British  tort  is  an  obligation 
created  by  British  law.  But  it  also  is  truo 
that  the  laws  of  the  forum  may  decline  al- 
together to  enforce  that  obligation  on  tho 
ground  that  it  is  contrary  to  the  domestio 
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policy,  or  WMj  decline  to  enforoe  it  except 
within  such  limits  as  it  may  impose.  Cuba 
R.  Co.  V.  Crosby,  222  U.  S.  473,  478.  480, 
56  L.  ed.  274-276,  38  L.R.A.{N.S.)  40,  82 
Sup.  Ct.  Rep.  132;  Dicey,  Confl.  L.  2d  ed. 
647.  It  is  competent,  therefore,  for  Con- 
gress to  enact  that,  in  certain  matters  be- 
longing to  admiralty  jurisdiction,  parties  re- 
sorting to  our  courts  shall  recover  only  to 
such  extent  or  in  such  way  as  it  may  mark 
out.  Butler  r.  Boston  &  S.  S.  8.  Co..  130  U. 
S.  527,  32  L.  ed.  1017,  9  Sup.  Ct.  Rep.  612. 
The  question  is  not  whether  the  owner  of 
the  Titanic  by  this  proceeding  can  require 
all  claimants  to  come  in,  and  can  cut  down 
rights  vested  under  English  law,  as  against, 
09  for  instance.  Englishmen  liring  in  England, 
g  who  do  not  appear.  It  is  only  whether 
•  those  who  do  flee«fit  to  sue  in  this  eonntry 
are  limited  in  their  recorery  irrespectire  of 
the  English  law.  That  they  are  so  limited 
results,  in  our  opinion,  from  the  decisions 
of  this  court.  For  on  what  ground  was  the 
limitation  of  liability  allowed  in  The  Scot- 
land or  La  Bourgogne?  Not  on  their  being 
subject  to  the  act  of  Congress  or  any  law 
of  the  United  States  in  their  conduct,  but 
if  not  on  that  gpround,  then  it  must  have 
been  because  our  statute  permits  a  foreign 
vessel  to  limit  its  liability  according  to  the 
act  when  sued  in  the  United  States.  There 
may  be  some  little  uncertainty  in  the  lan- 
guage of  Mr.  Justice  Bradley  in  the  earlier 
case.  A  slight  suggestion  that  the  statute 
is  applied  because  of  a  vacuum, — ^the  ab- 
sence of  any  law  properly  governing  the 
transaction.  But  it  was  no  necessary  part 
of  his  argument  that  people  were  to  be 
made  liable  after  the  event  by  the  mere 
choice  of  a  forum;  and  if  they  were,  it 
would  not  be  because  of  the  act  of  Congress. 
That  does  not  impose,  but  only  limits,  the 
liability, — a  liability  assumed  already  to 
exist  on  other  grounds.  The  essential  point 
was  that  the  limitation  might  be  applied  to 
foreign  ships  if  sued  in  this  country,  al- 
though they  were  not  subject  to  our  sub- 
stantive law. 

It  is  not  necessary  to  consider  whether 
the  act  of  Congress  may  not  limit  the  rights 
of  shippers  or  American  vessels  to  recov- 
er for  injuries  in  our  waters  or  on  the  high 
seas,  so  that  if  they  sued  in  a  foreign  court 
they  could  not  be  allowed  to  recover  more 
than  the  act  allows,  if  our  construction  of 
the  law  were  followed.  A  law  that  limits 
a  ricrbt  in  one  case  mav  limit  a  remedv  in 
another.  This  statute  well  might  be  held 
to  announce  a  general  policy,  governing 
both  obligations  that  arise  within  the  ju- 
risdiction and  suits  that  are  brought  in  the 
courts  of  the  United  States.  Emery  v.  Bur- 
hank,  163  Mass.  326,  328,  28  l!r.A.  67, 
47  Am.  St.  Rep.  456,  39  N.  £.  1026.     It 


clearly    llmita    the    remedy,    aa    we    haivt 
shown,  in  eases  where  it  has  nothing  to 
say  about  the  righta.     With  the  ezplana-^ 
tion  that  we  have  made  we  may  repeat  berag 
Justice    Bradley's   words:      'The    rule    of* 
limited  responsibility  is  now  our  maritime 
rule.    It  is  the  rule  by  which,  through  the 
act  of  Congress,  we  have  announced  that 
we  propose  to  administer  Justice  in  mari- 
time  cases." 

We  see  no  absurdity  in  suppoeing  that  if 
the  owner  of  the  Titanic  were  sued  in  dif* 
ferent  countries,  each  having  a  different 
rule  affecting  the  remedy  there,  the  local 
rule  should  be  applied  in  each  case.  It 
can  be  imagined  that,  in  consequence  of 
such  diverse  proceedings,  the  owner  might 
not  be  able  to  comply  with  the  local  re- 
quirements for  limitation,  as  it  also  is  con- 
ceivable that,  if  it  sought  the  advantage 
of  an  alien  law,  it  might  as  a  condition 
have  to  pay  more  than  its  liability  under 
the  law  of  its  flag  in  some  cases.  But  the 
imagining  of  such  possible  difficulties  is 
no  sufficient  reason  for  not  applying  the 
statute  as  it  has  been  construed,  on  the 
whole,  it  would  seem,  with  good  effect. 

It  follows  from  what  we  have  said  that 
the  first  two  questions  must  be  answered 
in  the  affirmative,  and  the  third*  the  law 
of  the  United  States. 

Answer:     A,  Tea. 

B,  Yea. 

C,  The  law  of  the  United  States. 

Mr.  Justice  McKenna  eonsidert  it  a 
proper  deduction  from  The  Scotland  thai 
the  law  of  the  foreign  country  should  be 
enforced  in  respect  of  the  amount  of  tha 
owner's  liability. 


(233  u.  s.  m) 

ERIE  RAILROAD  COMPANY,  Plff.  in  Err, 

v. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

Commerce  (§  8*)— State  Regulation   of 
Hours   or  Railway   Emplotess— Con- 

OBESSIONAL    ACTION. 

1.  The  subject  of  the  hours  of  labor  of 
the  employees  of  interstate  railway  carriers 
using  the  telegraph  or  telephone  in  con- 
nectfon  with  the  movement  of  trains  is  so 
far  removed  from  the  field  of  state  regula- 
tion by  the  hours  of  service  aet  of  March 
4,  1907  (34  Stat,  at  L.  1416,  chap.  2939, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1321), 
as  to  invalidate  the  provisions  of  N.  Y. 
Laws  1897,  chap.  415,  as  amended  by  Laws 
1907,  chap.  627,  prescribing  a  stiU  shorter 
day's  worlc  for  block  system,  telegraph,  and 
telephone  operators  and  signal  men  on  rail- 
roads, as  applied  to  a  telegraph  operator 
of  a  railway  carrier  engaged  in  both  inter- 
state and  intrastate  commerce,  who  is  em- 
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ployed  to  ttfrnet  tniiifl  bv  th«  use  of  th« 

telegraph  under  the  block  tjitoiii,  and  to 

report  trains  to  other  offices  and  to  train 

despatchers. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  I  6;  Dec.  Dig.  I  8.*] 

CoMMEBCE  (I  8*)— State  Reoulation  ov 
HouBs  OF  Railway   EupLOTEEa— Con- 
ORES8IONAI*  Action. 
2.  Congress  has  so  acted  npon  the  subject 
of  the  hours  of  labor  of  interstate  railway 
employees  by  enacting  the  hours  of  service 
act  of  March  4,  1007,  as  to  preclude  a  state, 
during  the  period  between  the  date  of  that 
act  and  the  time  when,  by  its  express  terms, 
it  should  go  into  e£Feet,  from  making  or  en- 
forcing as  to  such  employees  a  local  regu- 
lation limiting  hours  of  labor. 

[Ed.  Note.— For  other  cases,  see  Comineroe, 
Cent.  Die  I  6;  Dec  Dig.  I  8.*] 

[No.  266.] 

Argued  April  24  and  27,  1014.     Decided 
May  26,   1014. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  Coun- 
ty of  Rockland  in  that  state  to  review  a 
Judgment  entered  pursuant  to  the  mandate 
of  the  Court  of  Appeals,  which  reversed  a 
Judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department^  which 
had  reversed  a  judgment  of  the  Trial  Tmrm 
of  the  Supreme  Court,  penalizing  a  railway 
company  for  violating  the  state  law  relative 
to  hours  of  labor  of  employees.  RiBversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  in  appellate  divi- 
sion, 135  App.  Div.  767,  110  N.  T.  Supp. 
S73;  in  court  of  appeals,  108  N.  T.  360,  20 
L.R.A.(N.S.)  240,  130  Am.  St  Rep.  828,  01 
K.  S.  840,  10  Ann.  Cas.  811. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederic  D.  McKenney  and 
Cfeorge  F.  Brownell  for  plaintiff  in  error. 

Messrs.  Wilber  W.  Chambers,  Claude 
T.  Dawes,  and  Mr.  Thomas  Carmody,  At- 
torney General  of  New  York,  for  defendant 
in  error. 


6. 


Mr.  Justice  McKenna  delivered  the 
•pinion  of  the  court: 

Action  for  penalty,  brought  by  the  peo- 
ple of  the  state  of  New  York  against  de- 
fendant in  error,  herein  called  the  railroad 
company,  for  an  allied  violation  of  the 
labor  law  of  the  state,  entitled,  "An  Act 
in  Relation  to  Labor,  Constituting  Chapter 
Thirty-two  of  the  General  Laws,"  as  amend- 
ed by  chapter  627  of  the  Laws  of  1007.t 
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after  mentioned  the  railroad  company  was 

a  corporation  under  the  laws  of  the  state 

of  New  York,  and  was  and  is  operating  a^. 

line  of  railroad  in  Uie  state  of  New  York,§ 

in  Rockland  county  and* other  counties,  ex-* 

tending  from  Piermont  to  Dunkirk,   both 

in  that  state. 

The  following  facts  are  also  alleged:  The 
railroad  company,  in  violation  of  |  7a  of 
the  labor  law,  required  and  permitted  one 
David  Hen  ion,  a  telegraph  operator,  to  be 
on  duty  more  than  eight  hours,  that  is, 
from  7  o'clock,  ▲.  ic.  to  7  o'clock,  p.  ic.,  on 
the  Itt  day  of  November,  1007,  in  the  rail- 
road company's  tower  at  Sterlington,  in  the 
county  of  Rockland,  New  York,  there  being 
no  extraordinary  emergency  caused  by  acci- 
dent, fire,  flood,  or  danger  to  life  or  prop- 
erty. 

His  duty  was  to  spaee  trains  by  the  use 
of  the  telegraph  under  what  is  known  and 
termed  the  "block  system,"  and  to  report 
trains  to  another  office  or  offices  and  to  train 
despatchers,  whose  duties  pertain  to  the 
movement  ci  cars,  engines,  and  trains  on  the 
company's  railroad,  by  the  use  of  the  tele- 
graph. 

There  passed  over  the  tracks  of  the  rail- 
road company  on  the  day  named  more  than 
ei^t  regular  passenger  trains  each  way. 

Judgment  is  prayed  in  the  sum  of  $100. 

The  answer  of  the  railroad  company  ad- 
mits its  incorporation  and  that  it  is  operat- 
ing a  railroad  as  allied,  but  allies  that 
its  road  extends  from  Jersey  City,  New 
Jersey,  to  Suffem,  New  York,  and  from 
Salamanca,  New  York,  to  Marion,  state  of 
Ohio^  and  elsewhere,  passing  through  New 
Jersey,  New  York,  Pennsylvania,  and  Ohio, 
and  that  at  all  times  mentioned  in  the  com- 
plaint it  was  and  is  now  engaged  in  inter- 
state commerce  and  the  transportation  of 
persons,  goods,  and  merchandise  by  rail- 
road from  one  state  of  the  United  States 
to  other  states  of  the  United  States,  and^Q 
to  foreign  countries.  g 

*It  admits  that  the  company  required  and* 
permitted  Henion  to  work  as  charged,  but 
alleges  that  the  cars,  engines,  and  trains 
that  he  was  engaged  in  spacing  and  report- 
ing were  engaged  in  interstate  commerce. 

That  the  labor  law  of  the  state  violates 
the  5th  and  14th  Amendments  to  the  Con- 
stitution of  the  United  States,  as  applied 
to  Henion  and  other  employees  in  the  same 
class  of  work,  in  that  it  deprives  both  the 
railroad  company  and  Henion  of  the  liberty 


t"Section  1.  Chapter  416  of  the  laws  of 
1807,  entitled,  'An  Act  in  Relation  to  Labor, 
Constituting  Chapter  Thirty-two  of  the 
General  Laws,'  is  hereby  amended  by  adding 
a  new  section  after  |  7  thereof,  to  be  |  7a, 
to  read  as  follows: 


"Section  7a.  Regulation  of  hours  of  labor 
of  block-B3rstem  telegraph  and  telephone 
operators  and  signalmen  on  surface,  suDway, 
and  elevated  railroads. — ^The  provisions  of 
§  7  of  this  chapter  shall  not  dc  applicable 
to  employees  mentioned  therein.     It  shall 
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of  contract  and  of  property  withoat  dad 
process  of  law,  and  <tf  the  eqnal  proteetioB 
of  the  laws. 

The  answer  also  set  up  in  defense  the 
Federal  "hours  of  service"  act  approved 
March  4,  1907,  in  force  one  year  aiter  its 
passage  (34  Stat  at  L.  1415,  chap.  2039, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1821), 
entitled,  "An  Act  to  Promote  the  Safety  of 
£mployees  and  Travelers  upon  Railroads  by 
Limiting  the  Hours  of  Service  of  Employees 
Thereon." 

The  law,  among  other  things,  authorizes 
the  employment  of  employees  such  as  Hen- 
ion  was,  for  nine  hours  in  twenty-four-hour 
periods  when  employed  night  and  day,  and 
for  thirteen  hours  when  employed  only  dur* 
ing  the  daytime,  and,  in  ease  of  extraordinary 
emergency,  to  be  on  duty  for  four  addi- 

otional  hours  in  such  period  on  not  exceed- 

^  ing  three  days  in  any  week.t 

*  *The  answer  also  alleges  that  the  Juris- 
diction of  Congress  is  exclusive,  and  that 
the  labor  law  of  1907  is  in  excess  of  the 
power  of  the  legislature  of  the  state  of  New 


Yof  k  and  ttneoastltatkmal  aad  Toid,  in  that 
it  is  an  attempt  to  regulate  oommerce  be- 
tween the  states. 

A  jury  was  waived  and  the  case  tried  by 
the  court,  which  found  the  facts  as  alleged 
in  the  complaint,  and  that  upon  the  trains 
which  passed  the  tower  at  Sterlington  there 
"were  passengers  whose  journey  commenced 
and  ended  in  the  state  of  New  York,  and 
did  not  extend  into  any  other  state,  and 
some  of  said  trains  carrying  passengers  and 
property  from  one  point  to  another  In  the 
stote  of  New  York." 

As  a  conclusion  of  law  "the  court  found 
that  the  railroad  company  violated  the  law, 
had  incurred  a  penalty  of  $100  by  so  doing, 
and  that  |  7a  of  the  law  "is  vaUd  and  ita 
provisions  do  not  violate  and  are  not  in 
conflict  with  the  Constitution  of  the  United 
States  or  the  Constitution  of  the  state  of 
New  York." 

Upon  the  request  of  the  railroad  company^ 
the  court  also  found  the  facts  of  the  inter- 
state character  of  the  railroad  as  alleged, 
in  the  answer,  and  that  Henlon  was 


be  unlawful  for.  any  corporation  or  receiver, 
operating  a  line  of  railroad,  either  surface, 
subway,  or  elevated,  in  whole  or  in  part,  in 
the  state  of  New  York,  or  any  officer,  agent, 
or  representative  of  such  corporation  or  re- 
ceiver to  require  or  permit  any  telegraph 
or  telephone  operator  who  spaces  trains  by 
the  use  of  the  telegraph  or  telephone  under 
what  is  known  and  termed  the  ^block  sjrstem' 
(defined  as  follows) :  Reporting  trains  to 
another  office  or  offices  or  to  a  train  de- 
spatcher  operating  one  or  more  trains  under 
signals,  and  telegraph  or  telephone  levermen 
who  manipulate  interlocking  machines  in 
railroad  yards  or  on  main  tracks  out  on 
the  lines,  or  train  despatchers  in  its  service 
whose  duties  substantially,  as  hereinbefore 
set  forth,  pertain  to  the  movement  of  cars, 
engines,  or  trains  on  its  railroad  by  the  use 
of  the  telegraph  or  telephone  in  despatching 
or  reporting  trains  or  receiving  or  trans- 
mitting train  orders  as  interpreted  in  this 
section,  to  be  on  duty  for  more  than  eight 
hours  in  a  day  of  twenty-four  hours,  and  it 
is  hereby  declared  that  eight  hours  shall 
constitute  a  day  of  employment  for  all 
laborers  or  employees  engaged  in  the  kind 
of  labor  aforesaid;  except  in  cases  of  ex- 
traordinary emergency  caused  by  accident, 
fire,  flood,  or  danger  to  life  or  property,  and 
for  each  hour  of  labor  so  performed  in  any 
one  day  in  excess  of  such  eight  hours,  by 
any  such  employee,  he  shall  be  paid  in 
addition  at  least  one  eightii  of  his  daily 
compensation.  Any  person  or  persons,  com- 
pany cr  corporation,  who  shall  violate  any 
of  the  provisions  of  this  section,  shall,  on 
conviction,  be  fined  in  the  sum  not  less 
than  $100,  and  such  fine  shall  be  recovered 
by  an  action  in  the  name  of  the  state  of 
New  York,  for  the  use  of  the  state,  which 
shall  sue  for  it  against  such  person,  cor- 
poration, or  association  violating  this  aet. 


said  suit  to  be  instituted  in  any  eourt  int 
this  state  having  appropriate  jurisdiction. 
Such  fine,  when  recovered  as  aforesaid,  shsll 
be   paid  without   any  deduction  whatever^ 
one  half  thereof  to  the  informer,  and  the 
balance  thereof  to  be  paid  into  the  free- 
school  fund  of  the  state  of  New  York.    The 
provisions  of  this  act  shall  not  apply  to  any 
part  of  a  railroad  where  not  more  thaov 
eight  regular  passenger  trains  in  twenty- 
four  hours  pass  each  way;  provided,  more- 
over, that  where  twenty  freight  trains  pass- 
each    way    generally    in    each    twenty-four 
hours,  then  the  provisions  of  this  act  shal^ 
apply,  notwithstanding  that  there  may  pass . 
a  less   number   of   passenger   trains   than 
hereinbefore  set  forth,  namely,  eighth 

"Section   2.  This    act   shall   take   effect. 
October  1st.  1907." 

t"Sec.  2.  That  it  shall  be  unlawful  for 
any  common  carrier,  its  officers  or  agents^, 
subject  to  this  act,  to  requjire  or  permit 
any  employee  subject  to  this  act  to  be  or 
remain  on  duty  for  a  longer  period  than^, 
sixteen  consecutive  hours.    .    .    . 
*   ''Provided,   That  no  operator,  train  de-  ' 
spatcher,  or  other  employee  who,  by  the  use- 
of  the  telegraph  or  telephone,  despatches, 
reports,    transmits,    receives,    or    delivers^ 
orders    pertaining    to    or    affecting    train., 
movements,  shall  be  required  or  permitted 
to  be  or  remain  on  duty  for  a  longer  period, 
than  nine  hours   in  any  twenty-four-hour 
period  in  all  towers,  offices,  places,  and  sta- 
tions continuously  operated  night  and  day, 
nor  for  a  longer  period  than  thirteen  hours^- 
in  all  towers,  offices,  places,  and  stations 
operated  only  during  the  daytime,  except 
in  ease  of  emergency,  when  the  employees  ■ 
named  in  this  proviso  may  be  permitted  to- 
be  and  remain  on  duty  for  four  additional 
hours  in  a  twenty-four-hour  period  on  not 
exceeding  three  days  in  any  week;     •    •    ."*" 
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*ployed  as  alleged,  and  found  a  number  of 
•other  factB  concernitig  the  manner  of  oper- 
ating the  "block  system"  and  the  duties 
of  Henion.  There  were  also  findings  relat- 
ive to  the  labor  law,  the  penal  law,  so 
called,  and  the  act  of  Congress  of  March  4, 
1007.  The  findings  only  serve  to  empha- 
size the  defenses  of  the  company,  and  need 
not  be  set  out  at  length. 

The  court  also  made  the  following  find- 
ings: 

"That  at  all  times  mentioned  in  the  com- 
plaint, or  hereinafter  mentioned,  the  defend- 
^  ant  was,  and  now  is,  engaged  in  interstate 
*jK  commerce,  and  the  transportation  of  per- 
-*  sons,*good8»  and  merchandise  by  railroad 
from  one  state  of  the  United  States  to  other 
states  of  the  United  States. 

"On  that  day  [the  day  Henion  was  em- 
ployed] ihere  were  fourteen  eastbound  and 
-twelve  westbound  passenger  trains,  and 
-twelve  eastbound  afid  fifteen  westbound 
'freight  trains,  which  passed  the  Sterlington 
-tower  during  said  twelve  hours. 

"On  November  Ist,  1907,  a  majority  of 
*the  trains  which  the  said  David  Henion 
was  engaged  in  spacing  and  reporting  were 
-engaged  in  interstate  commerce  or  in  the 
-transportation  of  passengers,  persons,  or 
' property  from  one  state  to  another." 

The  court  refused  to  find— "That  on  No- 
vember 1,  1907,  said  David  Henion,  in  the 
performance  of  his  duties,  was  an  employee 
of  the  defendant,  engaged  in  interstate 
commerce." 

The  court  furtfier'  found  that  the  effect 
-of  the  labor  law  "was  materially  to  in- 
-crease  the  cost  to  the  Erie  Railroad  Com- 
pany  of  operating  the  *Block  System.*** 

Judgment  was  entered  for  the  penalty 
•sued  for.  It  was  reversed  by  the  appellate 
'division,  and  a  new  trial  granted,  the  cou^ 
•deciding  that  the  jurisdiction  of  the  sub- 
ject-matter was  exclusively  in  Congress  and 
was  exercised  by  the  hours  of  service  law 
•of  March  4,  1907. 

The  court  of  appeals  reversed  the  action 
•  of  the  appellate  division  and  affirmed  the 
judgment  of  the  trial  court.    The  dourt  of 
appeals  rested  its  decision  on  three  propo- 
sitions:     (1)   The  labor  law  of  the  state 
'Was  a  legal  exercise  of  the  police  power  of 
the  state.     (2)    There  was  no  conflict  be- 
tween it  and  the  act  of  Congress  of  March 
4,  1907.    "The  stete,"  the  court  said,  "has 
simply  supplemented  the  action  of  the  Fed- 
eral authorities.    It  is  the  same  as  if  Con- 
gress had  enacted  that  the  classes  of,  em- 
ployees named  might  be  employed  for  nine 
hours  or  less,  and  the  state  had  then  fixed 
the  lesser  number,  which  was  left  open  by 
.S  the  Federal  statute.    The  form  of  the  latter 
.?  fixed  the  outside  limit,  but  not  expressly  | 
.legalizing   employment   up   to   that    limit,' 


fairly  seems  to  have  inTited  and  to  have 
left  the  subject  open  for  supplemental  state 
legislation  if  necessary.**  (3)  A  statute 
does  not  become  controlling  until  it  actu- 
ally becomes  operative;  and  that  therefore^ 
even  if  it  should  be  decided  that  there  was 
a  confiiet  betweoi  the  Federal  and  the  state 
legislation  after  the  former  became  effective, 
as  the  act  of  Congress  did  not  take  effect 
until  March  4,  1908,  in  the  meantime  the 
state  law  was  in  operation* 

The  propositions  decided  by  the  court  of 
appeals  express  the  contentions  made  here 
by  defendant  in  error,  and  they  are  at- 
tempted to  be  supported  by  a  citation  of  a 
number  of  oases  in  which  this  court  has 
sustained  legislation  by  the  states  more  or 
less  affecting  interstate  commerce.  A  re- 
view of  them  is  unnecessary.  Whatever 
difficulty  may  otherwise  have  been  in  the 
questions  presented  by  the  record  has  been 
met  and  overcome  by  decisions  more  ap- 
posite than  the  cited  cases.  The  relative 
supremacy  of  the  state  and  national  power 
over  interstate  commerce  need  not  be  com- 
mented upon.  Where  there  is  conflict,  the 
state  legislation  must  give  way.  Indeed, 
when  Congress  acts  in  such  a  way  as  to 
manifest  its  purpose  to  exercise  its  consti- 
tutional authority,  the  regulating  power  of 
the  state  ceases  to  exist.  Adams  Exp.  Co. 
V.  Croninger,  226  U.  S.  401,  67  L.  ed.  314, 
44  L.R.A.<NJ3.)  267,  33  Sup.  Ct.  Rep.  148, 
and  cases  cited.  Also  Chicago,  R.  I.  ft  P. 
R.  Co.  V.  Hardwick  Farmers'  Elevator  Co. 
226  U.  S.  420,  67  L.  ed.  284,  46  L.RJl.(NJi.) 
203',  33  Sup.  Ct.  Rep.  174;  Chicago  I.  ft  L.  R. 
Co.  V.  Hackett,  228  U.  S.  659,  67  L.  ed.  966, 
33  Sup.  Ct.  Rep.  681;'  McDermott  t.  Wis- 
consin, 228  U.  S.  115,  67  L.  ed.  764,  47 
L.R.A.(N.S.)  984,  33  Sup.  Ct.  Rep.  431; 
Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  352,  67  L.  ed.  1811,  48 
L.R.A.(NJ3.)  1161,  83  Sup.  Ct.  Rep.  729; 
Taylor  v.  Taylor,  232  U.  B.  863,  68  L.  ed. 
— ,  34  Sup.  Ct  Eep.  800. 

This  is  the  general  principle.  It  was  giv- 
en application  to  an  instance  like  that  in 
the  case  at  bar  in  Northern  P.  R.  Co.  v. 
Washington,  222  U.  S.  370,  66  L.  ed.  237, 
32  Sup.  Ct.  Rep.  l60.  The  case  arose  upon 
an  asserted  conflict  between  the  hours  of 
service  law  of  March  4,  1907,  the  one  in- 
volved here,  and  a  law  of  the  state  of  ^ 
Washington  which  also  regulated  the  hours  g 
^f  railway  employees.  The  latter  became  • 
effective  June  12,  1907;  that  is,  before  the 
time  the  Federal  hours  of  service  law  was 
in  force,  but  after  its  enactment.  The  state 
act  resembled  the  Federal  act,  and  prohibit- 
ed the  consecutive  hours  of  service  which 
had  taken  place  on  the  Northern  Pacific 
Railroad,  and  on  account  of  which  the  ac- 
tion was  brought  by  the  attorney  general 
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of  the  statt  aifainit  the  eomjany  for  the 
penalties  prescribed  for  Tiolation  of  the 
act.  The  railroad  eompanj  admitted  the 
facts,  but  denied  liability  under  the  act, 
asserting  that  its  train  was  an  interstate 
train  and  was  not  subject  to  the  control 
of  the  state,  because  within  the  exclusive 
control  of  Congress  on  that  subject.  The 
trial  court  granted  a  motion  for  judgment 
on  the  pleadings,  which  was  affirmed  by  the 
supreme  court  of  the  state.  That  court 
held  that  the  train  was  an  interstate  train, 
and  conceded  that  Congress  might  prescribe 
the  number  of  consecutive  hours  an  employee 
of  a  carrier  so  engaged  should  be  required  to 
remain  on  duty;  and  when  it  is  so  legislated 
upon  the  subject,  its  act  superseded  any  and 
all  state  legislation  on  that  particular  sub- 
ject. But  the  court  held  that  the  aet  of 
Ccmgress  did  not  apply  because  of  its  pro- 
vision that  it  should  not  take  effect  until 
one  year  after  its  passage,  and  until  such 
time  it  should  be  treated  as  not  existing. 

We  reversed  the  Judgment  on  the  groiuid 
that  the  view  CKpressed  was  not  "con^ati- 
ble  with  the  paramount  power  of  Coi^ess 
over  interstate  commerce,"  and  we  consid- 
ered it  elementary  that  the  police  power 
of  the  state  could  only  exist  from  the  si- 
lence of  Congress  upon  the  subject^  and 
ceased  when  Congress  acted  or  manifested 
its  purpose  to  call  into  play  its  exclusive 
power.  It  was  further  said  that  the  mere 
fact  of  the  enactment  of  the  act  of  March 
4,  1907,  was  a  manifestation  of  the  will  of 
Congress  to  bring  the  subject  within  its 
control,  and  to  reason  that  because  Congress 
n  chose  to  make  its  prohibitions  take  effect 
S  only  after  a  year,  it  was  intended  to  leave 
*  the  subject  to  state* power,  was  to  cause 
the  act  of  Congress  to  destroy  itself.  There 
was  no  conceivable  reason,  it  was  said,  for 
postponing  the  prohibitions  if  it  was  con- 
templated that  the  state  law  should  apply 
in  the  meantime.  The  reason  for  the  post- 
ponement, it  was  pointed  out,  was  to  ena- 
ble the  railroads  to  meet  the  new  conditions. 
The  reasoning  of  the  opinion  and  the 
decision  oppose  the  contention  of  defend- 
ant in  error  and  of  the  court  of  appeals, 
that  the  state  law  and  the  Federal  law 
can  stand  together,  because,  as  expressed 
by  the  court  of  appeals,  "the  state  has 
simply  supplemented  the  action  of  the  Fed- 
eral authorities,"  and,  on  account  of  special 
conditions  prevailing  within  its  limits,  has 
raised  the  limit  of  safety;  and  the  form  of 
the  Federal  statute,  although  "not  expressly 
legalizing  employment  up  to  that  limit,  fair- 
ly seems  to  have  invited  and  to  have  left  the 
Bubject  open  for  supplemental  state  legis- 
lation if  necessary." 

We  realize  the  strength  of  these  observa- 
tions, but  they  put  out  of  view,  we  think, 


the  ground  of  decision  of  the  eases,  and, 
indeed,  the  necessary  condition  of  tha  su- 
premacy of  the  congressional  power.  It  is 
not  that  there  may  be  division  of  the  field 
of  regulation,  but  an  exclusive  occupation 
of  it  when  Congress  manifests  a  purpose  to 
enter  it. 

Regulation  is  not  intended  to  be  a  mere 
wanton  exercise  of  power.  It  is  a  restric- 
tion upon  the  management  of  the  railroads. 
It  is  induced  by  the  public  interest  or  safe- 
ty, and  the  "hours  of  service"  law  of  March 
4,  1907,  ii  the  judgment  of  Congress  of  the 
extent  of  the  restriction  necessary.  It  ad- 
mits of  no  supplement;  it  is  the  prescribed 
measure  of  what  is  necessary  and  sufficient 
for  the  public  safety,  and  of  the  cost  and 
burden  which  the  railroad  must  endure  to 
secure  it. 

Defendant  in  error  attempts  to  distin- 
guish Northern  P.  R.  Co.  v.  Washington,  on^ 
the  ground  that  the  state  was  dealing  withS 
a  corporation  organized*  under  the  laws  of^ 
jmother  atate,  and,  the  state  of  Washington 
iiad  BO  power  to  alter  or  repeal  its  charter. 
This  power,  it  is  contended,  the  state  of 
Kew  York  has  over  the  Erie  Railroad,  and 
exercised  the  power  in  the  law  under  review, 
and  that  the  court  of  appeals  has  so  decided. 
It  is  asserted  besides,  that  Henion  was  not 
engaged  in  interstate  conmierce.  These  as- 
sertions are  not  justified.  The  court  of  ap- 
peals did  not  decide  that  the  labor  law  con- 
stituted an  alteration  or  repeal  of  the  char- 
ter of  the  company.  The  learned  judge  who 
delivered  the  opinion  of  the  court  expressed 
such  to  be  his  view,  saying  that  "if  the  stat- 
ute violated  is  a  valid  exercise  of  the  power, 
personally"  he  was  ''not  doubtful  that  un* 
der  its  reserved  control  over  corporations 
the  legislature  might  pass  such  an  act  in 
regulation  of  the  performance  of  the  busi- 
ness for  which  a  railroad  was  organized." 

It  is  clear  that  the  learned  judge  did  not 
express  the  views  of  the  court.  We  have  no 
doubt  that  if  the  court  entertained  such 
view  it  would  have  been  declared.  It  would 
have  been  a  direct,  and,  from  the  stand- 
point of  the  state,  and  adequate,  solution 
of  the  questions  involved,  and  would  have 
made  unnecessary  the  elaborate  considera- 
tion of  the  extent  of  the  police  power  of  the 
state  and  its  coincident  exercise  and  ad- 
justment with  congressional  power  of  reg- 
ulation. The  contention  of  defendant  in 
error,  therefore,  has  not  the  foundation  as- 
serted for  it,  and  we  may  pass  it  without 
further  comment,  not  considering  whether 
it  is  competent  for  a  state,  through  its 
power  to  alter  or  repeal  the  charter  of 
railroads  incorporated  under  its  laws,  to 
displace  or  share  the  jurisdiction  of  Con- 
gress over  interstate  commerce. 

The  a8serti<m  that  Henion  was  not  ear 
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gaged  in  interstate  commerce  is  also  with- 
out foundation,  and  is,  besides,  precluded 
bj  the  opinion  of  the  court  of  appeals.  The 
interstate  character  of  the  business  was 
10  reeognized  by  tha  court,  and  the  law  con- 
§  sidered  in  view  of  such  recognition.  The 
*  court  said  '*that  the  labor  law  purports 
and  attempts,  indiscriminately  and  insep- 
arably, to  regulate  the  hours  of  the  classes 
of  employees  designated,  whether  engaged 
in  interstate  or  local  traflBc,  and  that,  tiiere- 
fore,  its  validity  must  be  tested  by  the  pow- 
er of  the  legislature  over  the  former."  [198 
N.  Y.  376,  29  L.RJL.(N.8.)  240,  139  Am. 
8t.  Rep.  828,  91  N.  £.  849,  19  Ann.  Gas. 
811.] 

The  trial  court,  it  is  true,  undertook  to 
make  a  distinction  between  the  interstate 
business  of  the  railroad  and  Henion's  du- 
ties, but,  in  view  of  the  cases  which  we 
have  cited,  and  of  the  decision  of  the  ap> 
pellate  division  and  of  the  court  of  appeals, 
the  distinction  is  untenable.  Baltimore  k 
O.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 221  U.  8.  612,  55  L.  ed.  878,  31  Sup. 
Ct.  Rep.  621;  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York  N.  H.  ft  H.  R. 
Co.)  223  U.  S.  1,  56  L.  ed.  327,  38  L.RJk. 
(KJS.)  44,  32  Sup.  Ct  Rep.  169,  1  N.  a 
C.  A.  875. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistent 
with  this  opinion. 


(233  U.  S.  685) 

ERIE  RAILROAD  COMPANY,  Plff.  in  Err., 

v. 

JOHN    WILLIAMS,    as    Commisaioner    of 
Labor  of  the  State  of  New  York. 

CoNSTmmoNAL  Law  (§  42*)— Statute8— 
Who  Mat  Assail  Validity. 

1.  A  railway  company  cannot  complain 
for  its  employees  of  the  repugnancy  to  the 
due  process  of  law  and  equal  protection  of 
the  laws  clauses  of  the  Federal  Constitu* 
tion  of  the  provisions  of  N.  Y.  Laws  1897, 
chap.  415,  §  10,  as  amended  by  Laws  1908, 
chap.  442,  requiring  the  semimonthly  pay- 
ment of  the  wages  of  railway  employees. 

[Ed.  Note.— For  other  caBes.  see  Constitutional 
Law,  Cent.  Dig.  U  89,  40 ;    Dec.  Dig.  I  42.*] 

CONSTXTDTIONAL  LaW    (|  275*)  —  MASTER 
AND    SSBVAlfT   (|   69*)— DUS   PbOCESS   OF 

Law— LiBEBTT  to  Contbact— Rkquibino 

SeMIMONTHLT  WAQB  Path ENTfr—KESEBV- 
BD  POWSB  OVEB  COBPOBATB  ChaBTEBS. 

2.  The  liberty  and  property  of  an  inter- 
state railway  company  are  not  taken  with* 
out  due  process  of  law  by  the  requirement 
of  N.  Y.  Laws  1897,  chap.  415,  §  10,  as 
amended  by  Laws  1908,  chap.  442,  passed 
in  the  exercise  of  the  reserved  power  of 
the  state  over  the  charters  of  its  corpora^ 
tions,  that  railway  employees  shall  be  paid 
their  wages  semimonthly,  the  effect  of 
which  is  to  prohibit  both  carrier  and  em* 
ployees  from  contracting  otherwise. 

rtd.  Note.— For  other  cascR.  see  Constitutional 
Law,  Cent.  Dig.  M  880.  886.  889.  843-846:   Dec.  Dig. 

t275 ;«   Master  and  Benraat,  C«it.  Dig.  ||  78-81 : 
ec.  Dig.  I  68.*] 


CoMMEBCE  (I  10*)  — State  Reodlaiion  — 
Time  of  Patvent  of  Railway  Em- 
ployee»— conqbbssional  inaction. 

3.  Requiring  an  interstate  railway  ear* 
rier  to  pay  its  employees  semimonthly,  as 
ia  done  br  N.  Y.  Laws  1897,  chap.  416,  |  10, 
as  amended  by  Laws  1908,  chap.  442,  does 
not,  until  Congress  acts  upon  the  subject, 
amount  to  an  unlawful  burden  upon  inter- 
state commerce,  where,  as  construed  by  the 
state  courts,  such  requirement  relates  to 
those  railway  servants  who  are  employed 
wholly  within  the  state,  and  those  whose 
duties  take  them  from  that  state  into  other 
states,  but  not  to  those  employed  in  other 
states. 

[Ed.    Note.— For  other   cases,   see   Conmeroe, 
Cent  Dig.  I  8;    Dec  Dig.  1 10.«1 

[No.  274.] 

Argued  April  27,  1914.    Decided  May  25, 

1914. 

IK  ERROR  to  the  Supreme  Court  «f  the 
State  of  New  York  in  and  for  the  Coon- 
ty  of  Albany,  ii^  that  state,  entered  pur- 
suant to  the  mandate  of  the  Court  of  Ap> 
peals,  which  ai&rmed  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court, 
Third  Department*  which  had  in  turn  af- 
firmed a  judgment  of  the  Special  Term  of 
the  Supreme  Court,  dismissing  the  eom- 
plaint  in  a  suit  to  enjoin  the  enforcement 
of  a  state  law  requiring  semimonthly  pay* 
ment  of  wages  el  railway  employees.  Af* 
firmed,  i 

See  same  case  below,  in  appellate  divi* 
sion,  136  App.  Div.  902,  120  N.  Y.  Supp. 
1123;  in  court  of  appeals,  199  N.  T.  625, 
92  N.  £.  1084. 

QO 

Statement  by  Mr.  Justice  BIcKennai  9 
*  Suit  brought  by  plaintiff  in  error,  the  * 
Erie  Railroad  Company  (as  it  was  plaintiff 
below,  we  shall  so  designate  it),  to  restrain 
the  defendant  in  error  (herein  called  de- 
fendant )  from  instituting  actions  to  recover 
penalties  for  noncompliance  with  the  provi- 
sions of  the  labor  law  of  the  state  of  New 
York,  which  required  plaintiff  to  pay  its 
employees  semimonthly  and  in  cash. 

The*  object  of  the  suit  is  to  test  the  con- 
stitutionality of  the  law. 

The  bill  is  very  elaborate  and  alleges 
with  mudi  detail  the  following;  facts: 
Plaintiff  is  a  New  York  corporation,  and 
defendant  is  commissioner  of  labor  of  the 
state.  Plaintiff  maintains  a  railroad  in 
New  York  which  extends  into  other  states, 
and  operates  car  floats  and  other  floating 
equipment,  navigating  the  navigable  waters 
of  the  United  States.  These  and  other  equip- 
ment are  used  in  the  business  of  plaintiff 
as  a  conunon  carrier  of  persons  and  prop* 
erty  under  and  in  compliance  with  tariffs 

*■  Leave  granted  on  June  88,   1114,   to  present 
<  petition  for  rehearing  within  thirty  days. 


*For  other  cases  see  same  topic  &  8  number  In  Dec.  4  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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duly  promulgated  and  filed  under  the  laws 
of  the  itate  and  of  the  United  States;  and 
plaintiff  is  also  a  carrier  of  the  United 
States  mails.  As  a  rule,  the  trains  of 
plaintiff  run  over  an  operating  division 
without  change  of  employees.  Some  of  the 
divisions  are  interstate  and  some  wholly 
within  the  state  of  New  York. 
*  Plaintiff,  in  carrying  out  its  functions, 
has  in  its  service  upon  that  portion  of  its 
road  lying  east  of  Meadville,  Pennsylvania, 
upwards  of  15,000  men,  who  are  employed 
either  wholly  within  or  partially  within 
the  state  of  New  York,  and  nearly  all  of 
them  are  employed  in  the  movement  of  in- 
terstate commerce.  The  great  majority  of 
these  employees  render  service  in  more  than 
one  state,  and  many  of  them  who  reside  in 
Pennsylvania  or  New  Jersey  render  a  part 
of  their  service  in  New  York,  and  many  who 
reside  in  the  latter  state  render  service  in 
the  ether  two  states.  The  contracts  of  em- 
ployment of  many  of  them  were  made,  and 
in  the  future  must  be  made,  in  states  other 
than  New  York,  in  which  states  they  must 
reside. 

By  the  laws  of  New  York  plaintiff  was 
Tested  with  its  powers  as  a  railroad  and 
to  contract  and  be  contracted  with  for 
the  employment  of  persons  to  conduct  its 
operations  and  enterprises  at  and  for 
such  wages  and  upon  such  terms  of  pay* 
ment  as  should  or  might  be  mutually 
agreed  on;  and  thereunder  it  has  been  its 
custom  to  pay  its  employees  monthly,  and 
thus  pay  them  prior  to  or  on  the  20th  day 
of  each  month  the  wages  earned  during  the 
preceding  month. 

The  great  majority  of  plaintiff's  em- 
ployees were  in  its  service  prior  to  January 
1,  1908,  and  all  accepted  such  service  with 
full  knowledge  of  its  general  and  uniform 
eustom  so  to  pay  its  employees  monthly. 

Prior  to  January  1,  1908,  there  existed 
and  has  since  existed  a  contract  between 
plaintiff  and  its  employees  that  the  latter 
should  be  paid  monthly  as  stated,  and  so 
to  pay  them,  as  distinguished  from  pay- 
ment twice  a  month,  is  not  inconsistent  with 
the  public  interest,  or  hurtful  to  the  public 
order,  or  detrimental  to  the  common  good. 

Section  4  of  the  labor  law  of  the  state 
A  makes  it  malfeasance  in  office  for  any  officer, 
S  agent,  or  employee  of  the  state  to  viohtte 
*  or  evade  his  duty  under*the  law,  or  know- 
ingly permit  the  violation  or  evasion  of  the 
aet,  and  he  is  siibjeet  to  removal  from  office. 

Section  9t  provides  that  every  railroad 
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company  and  certain  o^er  companies  shall  J^' 
pay  their  employees  in  cash,  and  no  such 
company  shall  pay  its  employees  in  script, 
commonly  known  as  store  money  orders. 

Section  10  requires  the  payment  of  em- 
ployees' wages  semimonthly. 

Section  11  imposes  a  penalty  of  $50  for 
each  failure  to  so  pay,  to  be  recovered  by 
the  factory  inspector  in  his  name  ol  office 
in  a  civil  action,  and  limita  the  defenses  to- 
the  action  to  a  valid  assignment  ol  such 
wages,  a  valid  set-off  againet  the  same,  or 
the  absence  of  such  employee  from  his  regu- 
lar place  of  labor  at  the  time  of  the  pay- 
ment, or  an  actual  tender  at  the  time  of  the- 
payment,  or  a  breach  of  contract  by  such- 
employee,  or  a  denial  of  the  employment. 

The  commissioner  of  labor  is  required  to- 
enforce  the  provisions  of  the  law,  and  noti- 
fied plaintiff  of  his  intention  to  do  so,  and 
to  sue  for  the  penalties  imposed  by  the  act. 
He  expressed  his  opinion  of  the  act  to  be- 
that  each  failure  to  pay  the  wages  of  each 
employee  constituted  a  separate  offense,  and 
that  the  aggregate  of  the  penalties  would  be 
$250,000.  Plaintiff  believes,  unless  that  of- 
ficer is  restrained,  that  he  will  exercise- 
his  authority  under  the  act. 

The  employees  of  plaintiff  are  distributed 
over  more  than  1,819  miles,  and  the  making 
of  the  payment  of  their  wages  in  money 
semimonthly  Instead  of  monthly  will  im- 
pose upon  and  subject  plaintiff  to  an  in- 
creased cost  and  expense  of  several  thou- 
sand dollars  each  month. 

The  difficulty  of  semimonthly  payments 
\b  described,  and  it  is  alleged  l!iat  the  dras- 
tic and  enormous  penalties  are,  by  reason 
of  their  necessarily  aggregate  character  and 
effect,  so  excessive  as  to  evidence  legislative 
intention  to  unduly  limit  or  prevent  judi- 
cial inquiry,  and  practically  constrain  plain- 
tiff to  submit  to  the  statute  rather  than, 
by  contesting  its  validity,  to  take  the 
chances  of  the  penalties  it  imposes.  ^ 

That  the  statute  by  its  terms  prevents  % 
plaintiff  from*setting  up  in  defense  the  con-  * 
tracts  existing  between  it  and  its  employees 
for  the  payment  of  their  wages  once  ik 
month,  and  that  the  statuta  violates,  when 
applied  to  plaintiff,  various  provisions  of 
the  Constitution  of  the  state  and  of  the 
United  States,  and  thereby  is  repugnant  to 
article  3  of  the  Constitution  of  the  United 
States  and  article  6  of  the  Constitution  of 
the  state  of  New  York,  in  that  it  is  ao 
invasion  by  the  legislative  of  the  judicial 
power;  and  it  is  also  repugnant  to  |  1  of 


f'Seetioii  0.  Gash  payment  of  wages. — 
Every  manufaetnriog,  mining,  quarrying, 
mercantile^  railroad,  street  railway,  eanal, 
steamboat,  tdegn^h  and  telephone  com- 
pany, every  express  eompany,  every  corpora- 


tion engaged  in  harvesting  and  storing  {ce» 
and  every  water  company,  not  municipal^ 
and  every  person,  finn,  or  eorporation  en- 
gaged in  or  upon  any  public  work  for  tiia 
state  or  any  municipal  corporation  tiiereol^ 
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article  14  of  the  Oonfititation  of  the  United 
Statee,  and  §  6,  article  1,  of  the  GonstitQ* 
tion  of  Uie  etate  of  New  York,  in  that  it 
<leprivc8  plaintiff  of  propertj  witiumt  due 
process  of  law;  and  violates  |  10,  article* 
1,  of  the  Constitution  of  the  United  Statee, 
in  that  it  impairs  the  obligation  of  con- 
tracts. The  act  in  its  other  provisions  de- 
prives plaintiff  of  property  without  due 
process  of  law,  and  of  tiie  equal  protec- 
tion of  the  laws.  It  also  interferes  with 
and  impairs  plaintiff's  performance  and  dis- 
charge of  its  duties  as  a  oommon  carrier 
in  interstate  commerce,  is  not  a  valid  exer- 
cise of  the  police  power,  and  Is  illegal  and 
unenforceable  and  void  under  articles  of  the 
Constitution  of  the  state  and  of  the  Unit- 
ed States,  which  are  enumerated. 

By  the  enforcement  of  the  act  plaintiff 
will  be  subjected  to  enormous  penalties,  a 
multiplicity  of  suits,  and  to  great  and 
irreparable  damage,  and  plaintiff  has  no 
adequate  remedy  at  law. 

The  answer  of  the  defendant  admitted  the 
allegations  of  the  complaint  as  to  the  stat- 
ute, and  alleged  that  he  intended  to  give 
such  notice  to  plaintiff  as  to  enforcing  such 
penalties  as  he  was  required  by  the  law  to 
give  and  enforce.  He  denied  that  he  had 
any  knowledge  or  information  sufficient  to 
form  a  belief  regarding  the  truth  of  the 
other  allegations  of  the  complaint. 

A  stipulation  of  facts  was  entered  into 

ei  by  the  parties  upon  which  the  court  entered 

e  judgment  dismisssing  the  complaint.     The 

'*  Judgment  was  successively  affirmed  by*  the 

appellate  division  of  the  supreme  court  and 

by  the  court  of  appeals. 


The  facts  stipulated  praetieally  sustain 
the  allegations  of  the  answer,  and  detail 
the  manner  of  the  payment  by  plaintiff  of 
its  employees.  The  plaintiff  also  introduced 
in  evidence  an  exhibit  which  classified  its 
employees  and  showed  the  number  of  days' 
work,  total  compensation  and  average  com- 
pensation per  day  as  per  pay  rolls  for  the 
year  ending  June  30,  1008.  Its  materially 
was  contested. 

Messrs.   Frederic   D.    McKenney   and 

Qeorge  F.  Brownell  for  plaintiff  in  error« 
Messra  Joseph  A.  Kellogg,  Wllber  W. 
Chambers,  and  Mr.  Thomas  Carmody,  At- 
torney General  of  New  York,  for  defendant 
in  error.  ^ 

Mr.  Justice  McKenna,  after  stating  the? 
case  as  above,  delivered  the  opinion  of  the 
court: 

The  contention  of  plaintiff  is  that  the 
labor  law  is  repugnant  to  the  14th  Amend- 
ment, "in  that  it  deprives  the  company  of 
property,  and  specifically  deprives  the  com- 
pany, and  those  of  its  employees  to  whom 
it  applies^  of  liberty,  without  due  process 
of  law."  The  contention  may  be  limited  at 
the  outset  to  the  rights  of  the  company. 
It  cannot  complain  for  its  employees;  and 
before  considering  the  contention  thus  lim- 
ited, it  is  well  to  see  what  meaning  or  ex- 
tent the  court  of  appeals  gave  to  the  law. 

The  court  decided  that  the  law  operates 
not  only  to  require  the  railroads  to  pay 
their  employees  semimonthly,  but  prohibits 
them  from  making  contracts  with  their  em- 
ployees which  shall  vaiy  the  time  of  pay- 


•either  as  a  contractor  or  a  subcontractor 
therewith,  shall  pay  to  each  employee  en- 
;gaged  in  his,  their,  or  its  business,  the  wages 
•earned  by  such  employee  in  cash.  No  such 
•company,  person,  firm,  or  corporation  shall 
hereafter  pay  such  employees  in  script,  com- 
monly known  as  store  money  orders.  [Laws 
1897,  chap.  415,  as  amended  by  Laws  1903, 
«hap.  443.] 

"Section  10.  When  wages  are  to  be  paid. 
—Every  corporation  or  joint  stock  associa- 
tion, or  person  carrying  on  the  business 
thereof  by  lease  or  otherwise,  shall  pay 
weekly  to  each  employee  the  wages  eam^ 
by  him  to  a  day  not  more  than  six  days 
prior  to  the  date  of  such  payment.  But 
every  person  or  corporation  operating  a 
steam  surface  railroad  shall,  on  or  before 
the  Ist  day  of  each  month,  pay  the  em- 
ployees thereof  the  wages  carnei  by  them 
during  the  first  half  of  the  preceding  month, 
ending  with  the  15th  day  thereof,  and  on 
or  before  the  15th  day  of  each  month  pay 
the  employees  thereof  the  wages  earned  by 
them  during  the  last  half  of  the  preceding 
calendar  month.  [Laws  1897,  chap.  415, 
as  amended  by  Laws  1908,  chap.  442.] 

''Section  11.  Penalty  for  violation  of  pre- 


ceding sections. — If  a  corporation  or  joint- 
stock  association,  its  lessee  or  other  person 
carrying  on  the  business  thereof,  shall  fail 
to  pay  the  wages  of  an  employee,  as  pro- 
vided in  this  article,  it  shall  forfeit  to  the 
people  of  the  state  the  sum  of  $60  for 
each  such  failure,  to  be  recovered  by  the 
factory  inspector  in  his  name  of  office  in  a 
civil  action;  but  an  action  shall  not  be 
maintained  therefor  unless  the  factory  in- 
spector shall  have  given  to  the  employer 
at  least  ten  davs'  written  notice  that  such 
an  action  will  be  brought  if  the  wages  due 
are  not  sooner  paid  as  provided  in  this 
article. 

"On  the  trial  of  such  action,  such  corpora- 
tion or  association  shall  not  be  allowed  to 
set  up  any  defense,  other  than  a  valid  as- 
signment of  such  wages,  a  valid  set-off 
against  the  same,  or  the  absence  of  such 
employee  from  his  regular  place  of  labor 
at  the  time  of  pajrment,  or  an  actual  tender 
to  such  employee  at  the  time  of  the  payment 
of  the  wages  so  earned  by  him,  or  a  breach 
of  contract  by  such  employee,  or  a  denial 
of  the  employment"  [Laws  1807,  chap. 
415.] 
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meat.  If  this  were  not  the  meaning  of  the 
law,  the  court  laid,  neither  railroads  nor 
their  employees  would  have  anj  ground  of 
eomplaint,  '*as  both  master  and  senrant 
would  be  left  at  liberty  to  make  any  con- 
tract they  pleased  in  regard  to  the  time 
when  the  servant's  wages  should  be  pay- 
able and  the  medium  in  which  they  should 
be  paid."  This  liberty  not  existing,  the 
court  stated  the  contention  of  the  plaintiff 
to  be  that  the  law  deprives  it  "of  the  right 
to  make  contracts  with  its  employees  on 
advantageous  terms,  and  that  this  was  be- 
yond the  power  of  the  legislature."  The 
QQ  plaintiff  also  contended  that  it  was  denied 
g  the  equal  protection  of  the  laws. 
*  *  The  opposing  contentions  were  stated  to 
be:  (1)  The  legislation  is  a  proper  exer- 
cise of  the  power  reserved  by  the  Constitu- 
tion of  the  state  to  amend  corporate 
charters;  (2)  it  constitutes  a  legitimate 
exercise  of  the  police  power  of  the  state. 

The  court  rejected  both  contentions  of 
plaintiff,  and  sustained  the  law  as  an  exer- 
cise of  the  power  over  plaintiff's  charter; 
and,  adverting  to  the  objection  that  the 
requirement  of  semimonthly  payments  was 
an  unconstitutional  interference  with  inter- 
state commerce,  the  court  said:  "It  is  to 
be  observed  that  it  [the  law]  is  not  in  con- 
flict with  any  legislation  by  Congpress,  nor 
does  it  affect  interstate  commerce  directly." 
And,  exhibiting  the  extent  of  the  operation 
of  the  law,  it  was  further  said:  "It  re- 
lates to  the  wages  of  railway  servants  em- 
ployed wholly  within  the  state  of  New 
York,  as  well  as  to  the  wages  of  those 
whose  duties  take  them  from  this  state  into 
others.  The  subject  is  one  upon  which  Con- 
gress has  not  undertaken  to  act."  [New 
York,  0.  &  H.  R.  R.  Co.  v.  Williams,  199 
N.  Y.  123,  35  L.ILA.(N.S.)  549,  139  Am. 
St.  Rep.  850,  92  N.  E.  404.] 

How  far  tiie  reserved  power  of  the  state 
over  the  charters  of  its  corporations  was 
helped  out  by  its  police  power,  the  court 
gave  no  indication.  Indeed,  it  may  be  said 
that,  in  its  reference  to  the  reserved  power 
in  reviewing  the  decisions  of  other  states, 
the  sole  ground  of  its  decision  was  the  pos- 
session and  exercise  of  such  power  by  the 
state.    The  court  said: 

"There  is  an  irreconcilable  conflict  in  the 
decisions  in  different  jurisdictions  as  to 
the  constitutional  validity  of  labor  legis- 
lation fixing  the  medium  and  time  of  pay- 
ment of  the  wages  of  those  who  work  for 
corporations.  After  the  foregoing  review 
of  the  leading  cases,  I  find  no  difficulty  in 
sustaining  our  New  York  statute  on  the 
ground  which  has  been  stated.  It  does  not 
confiscate  corporate  property  directly  or  in- 
directly.    It  does  impose  a  greater  future 


burden  upon  the  corporations  to  which  it 
relates;  but  that,  I  think,  is  within  the 
power  of  the  legislature  to  the  extent  to 
which  it  has  been  exercised  in  this  case."  fi 
*  *  The  legislation  having  been  passed  in  the  • 
exercise  of  the  reserved  power  of  the  state, 
is  it  valid,  notwithstanding  it  prohibits  both 
the  plaintiff  and  its  employees  from  con* 
tracting  against  its  provisions?  Plaintiff 
asserts  tiie  negative,  and  attempts  to  sus- 
tain the  assertion  by  a  very  comprehensive 
argument  in  which  a  number  of  decisions  of 
this  court  and  of  other  courts  are  cited  and 
reviewed.  They  illustrate  by  various  in- 
stances the  fundamental  and  indisputable 
principle  that  personal  liberty  includes  the 
power  to  make  contracts.  But  liberty  of 
making  contracts  is  subject  to  conditions 
in  the  interest  of  the  public  welfare,  and 
which  shall  prevail-— principle  or  condition 
—cannot  be  defined  by  any  precise  and  uni- 
versal formula.  Each  instance  of  asserted 
conflict  must  be  determined  by  itself,  and 
it  haa  been  said  nuuiy  times  that  each  act 
of  legislation  has  the  support  of  the  pre- 
sumption that  it  is  an  exercise  in  the  in- 
terest of  the  public.  The  burden  is  on  him 
who  attacks  the  legislation,  and  it  is  not 
sustained  by  declaring  a  liberty  of  contract. 
It  can  only  be  sustained  by  demonstrating 
that  it  conflicts  with  some  constitutional 
restraint,  or  that  the  public  welfare  is  not 
subserved  by  the  legislation*  The  legisla- 
tara  it,  in  the  first  instance,  the  judge  of 
what  is  necessary  for  the  public  welfare, 
and  a  judicial  review  of  its  judgment  is 
limited.  The  earnest  conflict  of  serious 
opinion  does  not  suffice  to  bring  it  within 
the  range  of  judicial  cognizance.  Chicago, 
B.  ft  Q.  R.  Co.  V.  McGuire,  219  U.  S.  649, 
562,  55  L.  ed.  328,  336,  31  Sup.  Ct.  Rep. 
259;  German  Alliance  Ins.  Co.  v.  Lewis, 
233  U.  S.  389,  58  L.  ed.  — ^,34  Sup.  Ct 
Repb  612. 

In  considering  the  competency  of  the 
legislative  judgment  and  the  power  the 
courts  have  to  review  it,  we  may  inquire, 
what  is  here  complained  of?  What  does  the 
labor  law  of  New  York  do  that  seriously 
affects  the  liberty  of  plaintiff?  It  requires 
cash  payments.  That  requirement  is  not 
now  resisted.  It  requires  semimonthly  pay- 
ments. Plaintiff  now  pays  monthly.  The 
extent  of  its  grievance,  therefore,  is  twoo 
payments  a  month  instead  of  one,  with* the* 
consequence  of  expense  and  inconvenience. 
It  is  hardly  necessary  to  say  that  cost  and 
inconvenience  (different  words,  probably, 
for  the  same  thing)  would  have  to  be  very 
great  before  they  could  become  an  element 
in  the  consideration  of  the  right  of  a  state 
to  exert  its  reserved  power  or  its  police 
power.    New  York  ft  Nu  E.  R.  Go.  t.  Bristol, 
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151  U.  &  566, 66  U  td.  269, 14  Sup.  a.  Rep.  1 
-iZT;  United  Statet  v.  Union  P.  R.  Go.  160 
U.  8.  1,  40  L.  ed.  319,  16  Sup.  Ct.  Rep. 
190;  St.  Louis,  I.  M.  ft  S.  R.  Co.  t.  Paul, 
173  U.  8.  404,  43  L.  ed.  746,  19  Sup.  Ct 
Rep.  419;  Wisconsin,  M.  &  P.  R.  Go.  t. 
Jaoobson,  179  U.  S.  287,  46  L.  ed.  194,  21 
Sup.  Gt.  Rep.  115.  See  ako  Baltimore  ft 
O.  R.  Co.  T.  Interstate  Commerce  Commis- 
sion, 221  U.  S*  612,  65  L.  ed.  878,  31  Sup. 
Ct.  Rep.  621. 

Putting  cost  and  inoonvenience  to  one 
side,  there  would  would  remain  only  an  ab- 
stract right.  Taking  them  into  oonsidera* 
tion,  they  constitute  the  detriment  to  which 
plaintiff  is  subjeeted  by  not  being  able  to 
make  the  forbidden  oontraeta.  It  may  be 
admitted  an  advantage  is  taken  away  from 
plaintifT,  or,  to  put  it  another  way,  a  bur- 
den is  imposed  upon  it.  Is  it  within  the 
power  of  the  state  to  impose  the  burden  by 
virtue  of  its  reserved  control  over  plain- 
tiff T  The  question  must  be  answered  as  if 
the  requirement  of  the  law  was  part  of  the 
•harter  ol  plaintiff,  and  in  such  case  it 
would  Mem  ecrtainly  that  a  liberty  of  con- 
trmet  oould  not  be  asserted  against  it,  for 
it  would  be  a  part  of  the  contract  accepted 
mad  binding  en  plaintiff,--*  liberty  ezer^ 
deed  precluding  a  liberty  to  be  exercised, 
--«Bd  it  would  seem  necessarily  to  be  the 
Tory  essence  of  the  right  of  amendment  r^ 
senred  that  what  could  have  been  put  in 
the  charter  originally,  whateTor  its  conse- 
quence^ can  be  added  to  the  charter,  what- 
ever the  consequence  of  the  addition.  Of 
course,  wo  mean  what  was  and  is  competent 
for  the  state  to  impose;  and  we  are  brought 
to  the  narrow  question  whether  a  regulation 
of  the  time  and  manner  of  payment  by  a 
railroad  of  its  employees  is  within  the  com- 
petency of  the  state  to  require.  A  negative 
^  answer  is  contended  for,  the  argument  urged 
g  to  support  the  contention  being  that  a  con- 
•  tract  right  of  dealing  with  its « employees 
is  conferred  by  plaintiff's  charter,  which 
right  the  labor  law  takes  away,  and  plain- 
tiff is  deprived  of  property  beeause  of  the 
expense  to  which  it  is  subjected,  which,  it 
is  contended,  is  not  justified  by  a  corre- 
sponding public  benefit.  It  would  seem, 
therefore,  to  be  the  contention  of  plaintiff 
that  it  acquired  by  its  charter  a  vested  right 
to  deal  with  its  employees  according  to  its 
own  judgment,  and,  as  alleged  in  its  answer, 
that  it  was  vested  with  its  powers  as  a  rail- 
road and  to  contract  and  be  contracted 
with,  for  the  employment  of  persons  to 
conduct  its  operations  and  enterprises  at 
and  for  such  wages  and  upon  such  terms 
of  payment  as  might  or  should  be  agreed 
<m.  In  other  words,  it  is  the  contention  j 
tliat  the  rif^ts  asserted  are  of  the  very 


essence  of  its  grant,  giving  it  the  rights  of 
a  natural  person,  and  investing  it  with  the 
same  immunity  from  control,  whether  exer- 
cised under  the  polioe  power  or  the  reserved 
power  of  amendment.  We  may,  in  answer- 
ing the  contention,  put  aside  the  rights  of 
natural  persons  and  the  righto  which  might 
exist  under  a  Constitution  which  did  not 
reserve  control  in  the  state.  The  effect  of 
the  control  reserved  was  to  make  plaintiff, 
from  the  moment  of  creation,  subject  to  the 
legislative  power  of  alteration,  and,  if 
deemed  expedient,  of  absolute  extinguish- 
ment as  a  corporate  body.  Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347,  352, 
28  L.  ed.  173,  176,  4  Sup.  Ct.  Rep.  48.  And 
whether  expedient  or  not  is  a  question  for 
the  legislature,  not  for  the  courts.  Id.  357. 
In  other  cases  the  effect  of  the  reserved 
power  of  amendment  is  said  to  be  to  make 
any  alteration  or  amendment  of  a  charter 
subject  to  it  which  wUl  not  defeat  or  sub- 
stantially impair  the  object  of  the  grant  or 
any  right  vested  under  the  grant  Lake 
Shore  ft  M.  S.  R.  Co.  v.  Smith,  173  U.  S. 
884,  697,  698,  48  L.  ed.  868,  864,  19  Sup.  Ct. 
Rep.  565;  Looker  t.  liaynard,  179  U.  S. 
46,  52,  46  L.  ed.  79,  81,  21  Sup.  Ct.  Rep. 
21.  &irely  the  manner  or  time  of  paying 
employees  does  not  oome  within  such  limi- 
tation. It  is  a  matter  of  pure  administra- 
tion, not  comparable  in  its  burden  to  those 
sustained  in  the  cases  which  we  have  alg 
ready  cited.  i* 

*  In  St.  Louis»  L  M.  ft  S.  R.  Co.  v.  Paul,* 
173  U.  S.  404,  48  L.  ed.  746,  19  Sup.  Ct. 
Rep.  419,  a  law  of  Arkansas  was  sustained 
as  an  exercise  of  the  reserved  power  of  the 
state  which  required  a  railroad  company 
discharging  with  or  without  cause,  or  ro- 
fusing  to  employ,  any  servant  or  employee, 
to  pay  him  his  unpaid  wages,  then  earned,  at 
the  contract  rate,  without  abatement  or  de- 
duction, to  the  date  of  his  discharge,  and 
providing  that,  if  the  same  be  not  paid  on 
such  day,  then,  as  a  penalty  for  nonpay- 
ment»  his  wages  shall  continue  at  the  same 
rate  until  paid. 

In  New  York  ft  K.  E.  R.  Co.  t.  Rristol, 
151  U.  S.  566,  38  Lw  ed.  269,  14  Sup.  Ct 
Rep.  437,  the  railroad  company  was  re- 
quired to  remove  various  grade  crossings 
at  its  own  expense. 

In  the  Sinking  Fund  Oases,  99  U.  S.  700, 
25  L.  ed.  496,  legislation  requiring  the  crea- 
tion of  a  sinking  fund  was  sustained  under 
the  reserved  power  of  amendment*  and, 
after  reviewing  the  cases,  the  court  said 
''that  whatever  rules  Congress  might  have 
prescribed  in  the  original  charter  for  the 
government  of  the  corporation  in  the  ad- 
ministration of  its  affairs,  it  retained  the 
power  to  establish  by  amendment."    Many 
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other  casei  might  be  cited,  but  to  cite  them 
would  be  to  accumulate  authorities  on  a 
proposition  which  might  well  be  taken  at 
this  late  date  to  be  inconteetable.  Indeed, 
the  contention  of  defendant  that  the  legis- 
lation under  reriew  might  be  supported  un- 
der the  police  power  of  the  state  has  justi- 
'fication  in  cases. 

In  Knoxville  Iron  Co.  t.  Harbison,  183  U. 
S.  13,  46  L.  ed.  55,  22  Sup.  CL  Rep.  1,  a 
law  of  the  state  of  Tennessee  which  required 
all  persons  and  corporations  to  redeem  in 
monej  evidences  of  indebtedness  given  to 
their  laborers  or  employees,  in  the  hands  of 
their  laborers,  employees,  or  a  bona  fide 
holder,  came  up  for  consideration.  The 
Knoxville  Coal  Companj  paid  its  employees 
in  cash  and  in  coal  orders.  It  made  money 
by  the  practice.  There  was  no  proof  of  an 
express  agreement  between  the  company  and 
so  its  employees  that  the  orders  should  be 
S  paid  only  in  coal,  except  as  implied  from 
accepting  the  orders,  and  no  proof  of  an 
implied  agreement  except  as  drawn  from  the 
face  of  the  orders  and  the  custom  of  the 
-company.  There  was  no  proof  of  oompul- 
aion  except  that  if  the  employees  did  not 
accept  pay  in  eoal  orders  they  had  to  sub- 
suit  to  be  in  arrears  about  twenty  days,  but 
the  company  paid  in  coal  orders  the  whole 
wages  due  at  the  end  of  each  month.  Har- 
bison purchased  a  number  of  the  eoal  or- 
■ders  and  demanded  their  payment  in  cash, 
which  was  refused.  He  then  brought  suit 
against  the  company,  relying  on  the  statute. 
The  Supreme  Court  gave  him  judgment, 
which  was  aflirmed  by  this  court  on  the 
ground  that  the  law  was  a  proper  exercise 
of  the  police  power  of  the  state.  This  court, 
by  Mr.  Justice  Shiras,  conunenting  on  St 
Louis,  I.  M.  ft  8.  R.  Co.  v.  Paul,  supra,  said 
that  in  that  case  stress  was  laid  upon  the 
reserved  power  of  amendment  which  the 
state  had,  ''but  it  is  also  true  that,  inas- 
much as  the  right  of  contract  is  not  abso- 
lute in  respect  to  every  matter,  but  may  be 
subjected  to  the  restraints  demanded  by  the 
safety  and  welfare  of  the  state  and  its  in- 
habitants, the  police  power  of  the  state  may, 
within  definite  limitations,  extend  over  cor- 
porations outside  of  and  regardless  of  the 
power  to  amend  charters."  Atchison,  T. 
ft  S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  90, 
43  L.  ed.  909,  19  Sup.  Ct.  Rep.  609.  The 
ruling  was  followed  in  Dayton  Coal  ft  I. 
Co.  ▼.  Barton,  183  U.  S.  23,  46  L.  ed.  61, 
22  Sup.  Ct.  Rep.  5,  although  the  Dayton 
Company  was  not  incorporated  under  the 
laws  of  Tennessee. 

In  McLean  v.  Arkansas,  211  U.  6.  639, 
63  L.  ed.  315,  29  Sup.  Ct.  Rep.  206,  a  law 
of  Arkansas  required,  where  miners  were 
employed  at  quantity  rates,  and  more  than 


ten  were  employed*  that'  they  should  be 
paid  by  the  weight  of  ooal  mined  by  them 
as  it  comes  from  the  mine  and  before  it  was 
passed  over  a  screen  of  any  kind.    One  of 
the  grounds  of  attack  on  the  law  was  that 
it  was  an  unwarranted  invasion  of  the  right 
of  contract  secured  by  the  14th  Amendment,^ 
the  argument  being  that  the  law  prevented  g 
the    miners    from  *  contracting    for    wages  • 
upon  the  basis  of  screened  ooal  instead  of 
the  weight  of  the  coal  as  originally  produced 
at  the  mine.    The  law  was  sustained  as  a 
proper  exerdse  ol  the  polios  power  of  the 
state. 

It  is,  however,  contended  by  plaintiff,  that 
the  law  mder  review  cannot  be  sustained 
either  as  an  exertion  of  the  police  power 
or  as  an  alteration  of  the  charter  of  plain'* 
tiff,  unless  the  court  can  say  from  a  oom- 
parison  of  the  systems  of  payment — month- 
ly and  semimonthly— -that  the  former  affects 
adversely  the  general  welfare  or  publie 
good,  and  the  latter  "remedies  that  evil 
or  condition,  and  of  itself  does  not  consti- 
tute an  unjust  burden  upon  the  employer." 
But  whether  the  law  imposes  an  unjust  bur- 
den depends  upon  its  validity,  and  whether 
the  public  welfare  is  sufaeerved  by  one  sys- 
tem or  the  other  is,  as  we  have  said,  in 
the  first  instance,  for  the  legislature  to 
determine,  and  its  judgment  will  not  be 
reviewed  unless  "unmietakably  and  palpably 
in  excess  of  legislative  power."  McLeam  v. 
Arkansas,  supra.  The  labor  law  of  New 
York  cannot  be  so  ehaneterised. 

There  are  certainly  advantages  of  cash 
payment  over  deferred  payments,  and  an 
advantage  to  thoee  who  work  for  a  living 
of  a  ready  purchasing  power  for  their  needs 
over  the  use  of  credit.  This  is  found  as  a 
fact  by  the  trial  court,  and  even  if  there 
is  no  affirmative  evidence  of  it,  it  is  the 
expression  of  experience. 

The  next  contention  of  plaintiff  is  that 
the  cost  of  paying  twice  a  month  is  a 
direct  burden  on  interstate  commerce.  It 
is  not  necessary  to  review  and  compare 
the  cases  in  which  this  court  has  pointed 
out  the  difference  between  a  direct  and  in- 
direct burden  of  state  legislation  upon 
interstate  commerce,  or  the  power  of  the 
states  in  the  absence  of  regulation  by 
Congress.  It  is  enough  to  say  in  the  present 
case  that  Cbngress  has  not  acted,  and  there 
is  not,  therefore,  that  impediment  to  the^ 
law  of  the  state;  nor  is  there  prohibition g 
in  the  character  of  the  burden.  The  jrfPeet* 
of  the  provision  is  merely  administrative, 
and  so  far  as  it  affects  interstate  commeree, 
it  does  so  indirectly.  The  court  of  appeals, 
as  we  have  seen,  considered  that  the  law 
relates  to  the  wages  of  railway  servants 
employed  wholly  within  the  state,  and  te 
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thorn  whoM  duties  Uke  fhem  from  the 
state  into  other  states.  In  other  words, 
did  not  make  it  applicable  to  those  employed 
in  other  states,  and  it  therefore  does  not 
embrace  all  of  the  employees  of  plaintiff, 
and  the  contention  based  upon  its  applica- 
tion to  all  is  without  foundation. 

The  last  contention  of  plaintiff  is  that 
the  statute  yiolates  the  14th  Amendment, 
"in  that  it  denies  to  the  employees  of 
the  £rie  Kailroad  Company  the  equal  pro- 
tection of  the  laws."  Considerable  argu- 
ment 19  made  to  support  the  contention,  in 
which  a  comparison  is  made  between  the 
employees — mechanics,  workmen,  and  la- 
borers— to  whom  the  law  applies,  and  the 
other  employees  of  the  company,  and  it  is 
declared  that  all,  if  any,  suffer  from  month- 
ly payments,  'and  all  are  entitled,  there- 
fore, to  receive  the  benefit  of  semimonthly 
payments.  But,  as  we  have  said,  employees 
are  not  complaining,  and  whatever  rights 
those  excluded  may  haTC,  plaintiff  cannot 
invoke. 

Judgment  affirmed. 


(m  U.  8.  662) 
ENNIS  WATERWORKS,  Plff.  in  Err., 

V. 

CITY  OP  ENNIS. 
CouBTs  (S  394*)— Ebror  to  State  Coubt 

— FBIVOLOT7SITB8S  OF  FSDKBAL  QUESTION. 

The  contention  that  contract  rights  un- 
der a  municipal  ordinance  were  impaired 
Ij  subseouent  ordinances  is  so  unsuostan- 
tial  and  frivolous  as  to  afford  no  basis  for 
a  writ  of  error  from  the  Federal  Supreme 
Court  to .  a  state  court,  to  review  a  judg- 
ment adverse  to  such  contention,  where  the 
state  court,  in  deciding  that  the  original 
ordinance  was  void,  merely  applied  the 
settled  rule  of  state  law  existing  when  such 
ordinance  was  adopted. 

tEd.  Note.— For  other  cases,  see  Courts^  Gent. 
Dig.  SI  1049-lOn:    Dec  Dig.  t  3S4.*] 

[Ko.  306.] 

Argued  May  1  and  4,  1914.    Decided  liay 

26,  1914. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Court  of 
Civil  Appeals  of  that  state,  affirming  a 
judgment  of  the  District  Court  of  Ellis 
County  in  favor  of  a  municipality  in  a  suit 
to  avoid  a  contract  arising  out  of  a  mu- 
nicipal ordinance.  Dismissed  for  want  of 
jurisdiction. 

See  same  ease  below,  106  Tex.  68»  144 
8.  W.  930. 

The  facts  are  stated  in  the  opinion. 


Messrs.  O.  G.  Grooe  and  Jack  Beall  for 
plaintiff  in  error. 

Mr.  Rfaodes  6.  Baker  for  defendant  in 
error. 

•Mr.   Chief  Justice  l¥hite  delivered  the? 
opinion  of  the  court: 

In  March,  1909,  the  city  of  Ennis  passed 
an  ordinance  which  purported  to  be  a  con- 
tract with  A.  M.  Morrison,  the  owner  of  a 
waterworks  system  in  the  city,  granting  to 
him  for  the  term  of  thirty  years  the  privi- 
lege of  supplying  water  to  the  city  and  its 
inhabitants  from  certain  lakes  or  reservoirs 
owned  by  the  city.  Morrison  accepted  the 
ordinance  and  assigned  his  rights  to  the 
Ennis  Water  Works,  the  plaintiff  in  error. 
In  April,  1909,  the  city  passed  an  ordi- 
nance declaring  that  Morrison  and  the  En- 
nis Water  Works  had  derived  no  rights  ^ 
from  the  supposed  contract  made  with  them  § 
because  the  ordinance 'purporting  to  confer  * 
such  rights  was  originally  void,  and  direct- 
ing suit  to  be  brought  "to  adjudicate  the 
nullity  of  said  claim  of  franchise  and  to  re- 
gain  for  the  city  its  rights  in  the  premises.** 
Suit  was  then  brought  to  have  it  decreed 
that  the  alleged  contract  with  Morrison  was 
void.  Pending  the  suit,  and  before  its  de- 
cision, in  March,  1910,  for  reasons  which 
the  record  does  not  disclose,  another  ordi- 
nance in  terms  like  the  previous  one  was 
adopted  by  the  city,  which  was  brought  in- 
to the  ease  by  an  amendment  to  the  bilL 
A  judgment  in  favor  of  the  city  was  af- 
firmed by  the  court  of  civil  appeals  and  by 
the  supreme  court  (106  Tex.  63,  144  S.  W. 
930) .  This  writ  of  error  is  prosecuted  upon 
the  assumption  that  the  original  ordinance 
was  a  contract,  and  that  the  decree  below 
gave  effect  to  the  subsequent  ordinances^ 
thus  impairing  the  obligation  of  the  con- 
tract, in  violation  of  the  Constitution  of 
the  United  States. 

At  the  outset  our  jurisdiction  is  chal- 
lenged upon  three  grounds:  1.  Because, 
even  under  the  assumption  that  the  city 
ordinances  were  the  sole  authority  for 
bringing  the  suit,  those  ordinances  did  not 
purport  in  any  way  to  impair  the  contract 
if  one  existed,  but  simply  directed  a  legal 
test  to  be  made,  and  therefore  there  was 
no  subsequent  act  of  impairment.  2.  That 
even  if  the  ordinances  could  be  treated  as 
impairing  the  supposed  contract,  the 
court  below  did  not  decide  the  case  upon 
any  theory  that  there  was  power  to  impair 
the  contract  if  one  existed,  but  exclusively 
rested  its  action  upon  the  independent 
ground  that  the  original  ordinance,  at  the 
time  of  its  adoption,  was  repugnant  to  the 
state  Constitution,  and  was  therefore  void. 
3.  That  even  if  it  be  the  duty  of  this  court 
to  determine  for  itself  whether  the  state 
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court  rightly  eoneluded  that  there  was  origi- 
nally no  contract,  nevertheless  there  is  no 
jurisdiction  in  this  case  because  the  court 
9  below,  in  deciding  that  there  was  originally 
g  no  contract,  based  its  action  upon  a  rule 
*    of  state  law  which  had  been  siT  conclusively 
determined   at  the  time  the  alleged  ordi- 
nance relied  on  as  a  contract  was  adopted, 
that  the  assertion  that  there  is  a  contract 
right  is  of  so  frivolous  and  unsubstantial 
a  character  as  to  afford  no  basis  for  juris- 
diction. 

The  face  of  the  record  so  clearly  manifests 
the  correctness  of  the  third  proposition  that 
we  pass  at  once  to  its  consideration.  It  is 
apparent  on  the  face  of  the  opinion  of  the 
court  below  that  it  did  not  at  all  rest  its 
conclusion  upon  original  reasoning  concern- 
ing the  asserted  contract,  but  only  applied 
to  the  decision  of  that  question  a  doctrine 
which,  long  prior  to  the  adoption  of  the 
ordinance  relied  on  as  a  contract,  had  been 
announced  by  the  court  of  last  resort  oi 
Texas  in  Brenham  v.  Brenham  Water  Co. 
67  Tex.  642,  4  8.  W.  143,  decided  in  1887, 
in  which  case  there  was  involved  a  eity 
ordinance  which  was  substantially  identical 
with  the  one  which  Is  here  under  consider- 
ation. Nothing  could  more  conclusively 
demonstrate  this  view  than  does  the  follow- 
ing excerpt  from  the  opinion  of  the  court 
below : 

"If  this  court  is  to  adhere  to  the  holding 
in  the  Brenham  Case,  then  we  are  forced  to 
the  conclusion  that  the  judgment  of  the 
court  of  civil  appeals  should  be  affirmed,  for 
there  is  no  possible  theory  upon  which  this 
case  can  be  distinguished  from  the  Brenham 
Case.  This  statement  will  receive  verifica- 
tion by  a  comparison  of  the  two  oontraote 
as  set  out  in  the  opinions  in  the  two  cases." 
After  pointing  out  that  the  doctrine 
of  the  Brenham  Case  was  consecrated  by 
other  decisions  which  had  followed  It,  and 
that  the  principle  of  interpretation  which 
it  applied  could  not  be  said  to  be  clearly 
erroneous,  the  court  said: 

"However,  we  do  not  feel  called  upon  to 
enter   into   any   further  discussion   of   the 
subject  of  the  nature  of  the  contract  In 
'•this  case,  as  it  has  been  construed  by  the 
c  Brenham  Case,  which  authority  has  stood 
*  the  acknowledged  law*of  this  state  for  twen- 
ty-five years.    At  the  time  the  contract  in 
the  case  at  bar  was  entered  into  the  Bren- 
ham Case  had  been  promulgated  for  over 
thirteen  years,  and  had  been  approved  by 
all  the  cases  theretofore  cited.    It  had  placed 
upon  a  similar  contract  a  rule  of  construc- 
tion and  announced  the  general  policy  of 
the  law  of  this  state,  that  was  well  known 
to  its  general  people.    No  rights  could  have 


innocently  aeemed  to  tlM  plaintiff  ia  error 
demanding  a  change  of  the  law  to  meet  a 
great  and  imperative  neeessity.  If  a  harsh 
rule  of  construction  had  been  announced, 
it  was  not  placed  under  a  bushel,  but  set 
upon  a  hill.  Such  contract  had  been  de- 
clared repugnant  to  the  Constitution,  and 
the  provisl<ms  of  that  instrument  declaring 
monopolies  and  perpetuities  contrary  to  the 
the  genius  of  a  free  government  had  re- 
ceived a  definite  construction." 

It  is  insisted,  however,  that  since  it  is 
our  duty  when  the  assertion  is  made  that 
contract  rights  are  impaired  to  determine 
for  ourselves  whether  or  not  there  was  a 
valid  contract,  we  must  hence  now  deter- 
mine this  controversy  by  resort  to  original 
reasoning  without  regard  to  the  action  of 
the  court  below  in  applying  the  state  rule. 
But  while  the  premise  upon  which  this  con- 
tention rests  is  well  founded,  the  error  lies 
in  the  deduction  which  seeks  to  make  it  ap- 
plicable to  this  case.  This  is  clearly  the 
case,  since  the  doctrine  which  the  premise 
embodies  is  subject  to  this  qualification, 
that  where  a  contract  which  is  relied  upon 
arises  from  a  state  law  or  municipal  ordi- 
nance having  the  effect  of  such  law,  in  in- 
terpreting for  itself  such  law  or  ordinanee 
this  court  will  not  give  to  it  a  meaning  in 
conflict  with  the  settled  rule  of  the  state 
at  the  time  the  law  was  enacted  or  the  or- 
dinance adopted.  In  other  words,  thai 
where  we  come  to  consider  a  contract  arisp 
ing  from  a  state  law  or  ordinance,  we  will 
treat  it  as  if  there  was  embodied  in  their 
text  the  settled  rule  of  law  which  existetfg^ 
in  the  state  at  the  time  the  state  aotioa  re-S 
lied  upon  as  a*eontract  was  taken.  Burgeea* 
V.  Seligman,  107  U.  8.  20,  27  L.  ed.  359,  8 
Sup.  Ct.  Rep.  10;  Warburton  v.  White,  176 
U.  8.  484,  44  L.  ed.  555,  20  Sup.  Ct  Rep. 
404;  Gulf  ft  8.  I.  R.  Co.  v.  Hewes,  183  U. 
8.  68,  46  L.  ed.  87,  22  Sup.  Ct  Rep.  26; 
Freeport  Water  Co.  v.  Freeport,  180  U.  8. 
587,  45  L.  ed.  679,  21  Sup.  Ct.  Rep.  493; 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,  193  U.  8.  532,  548,  48  L.  ed.  778, 
787,  24  Sup.  Ct.  Rep.  576. 

As  by  the  application  of  this  settled  rule 
the  absolute  want  of  foundation  for  the 
asserted  claim  of  Federal  right  appears  oa 
the  face  of  the  ordinance  relied  upon,  it 
follows  that  there  was  no  foundation  what- 
ever for  the  theory  upon  which  the  juris- 
diction of  this  court  was  invoked,  and  hence 
it  is  our  duty  to  dismiss  the  cause  for  want 
of  jurisdiction  because  of  the  absolutely 
unsubstantial  and  frivolous  character  of  tilM 
Federal  right  relied  upon. 

Dismissed  for  want  of  Jurisdictioa. 
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KATHANIBL  W.  BOWB,t  ^^nn  GUy  Gren- 
■haw,  EUie  W.  Putney/ and  Ghanniiig  M. 
Bolton,  Plffi.  in  Err^ 

T. 

ELIZABETH  S.  SCOTT,  Fred  H.  Scott,  B. 
T.  D.  Myers,  Jr.,  and  City  of  Richmond. 

CouBTs  (§  394*)— Errob  to  State  Court—' 
Federal  Question— Dbcisioit  on  Noir- 
Federal  Ground. 

1.  A  judgment  of  a  state  court  refusing 
the  injunctive  relief  sought  hy  certain  own- 
ers of  property  abutting  on  a  public  alley 
against  the  enforcement  of  a  municipal 
ordinance  permitting  other  owners,  whoso 
property  abutted  on  both  sides  of  the  alloT, 
to  close  the  same  along  the  lines  of  thdr 
property,  does  not  rest  upon  an  independent 
non-Federal  ground,  so  as  to  defeat  the  ap- 
pellate jurisdiction  of  the  Federal  Supreme 
Court,  although  the  state  court  based  its 
decision  upon  the  want  of  right  of  the  plain- 
tiffs to  prevent  the  closing  of  the  alley  be- 
cause such  closing  was,  in  any  event,  a 
public  wrong,  which,  under  tne  circum- 
stances, the  plaintiffs  had  no  right  to  re- 
dress, where  the  plaintiffs  contended  that 
they  had  such  an  interest  in  the  property, 
or  were  so  peculiarly  and  specially  dam- 
aged, that  tliey  had  a  right  to  prevent  the 
closing  of  the  alley  which  could  not  be  taken 
from  them  without  depriving  them  of  their 
Federal  rights. 

[Bd.  Note.— For  other  eases,  see  Oonrts,  Cent. 
DIff.  11  1040-1077;    Dec.  Dis.  |  S94.*] 

€k>URTB  (§  896*)— Error  to  State  Court- 
Federal  Question  —  Raibznq  on  Re- 
hearing. 

2.  The  mere  assertion  in  a  state  court,  in 
m  petition  for  rehearing,  of  a  right  under 
tiie  Federal  Constitution,  affords  no  ground 
for  invoking  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  unless  the  state 
oourt,  in  dealing  with  such  petition,  con- 
siders and  passes  upon  the  Federal  ground 
therein  relied  upon. 

rSd.  Note.— For  other  cases,  see  Courts,  Cent 
Dls.  S  1080;    Dee.  Dig.  f  89e.*] 

Courts  (§  894*)— Error  to  State  Court- 
Federal  Question  —  Impairing  Con- 
tract Obligations. 

8.  The  averment  by  owners  of  property 
abutting  on  a  public  alley  that  a  municipal 
ordinance  permitting  the  closing  of  such 
alley  unconstitutionally  impairs  the  obliga- 
tion of  the  contract  between  the  municipal- 
ity and  the  person  who  dedicated  the  land 
for  such  alley  does  not  present  a  substan- 
tial Federal  question  which  will  serve  as 
the  basis  of  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  state  court,  there 
being  no  allegation  of  any  contract  with 
the  aggrieved  parties,  or  any  privity  be- 
tween them  and  the  person  making  the  dedi- 
cation, who  was  not  before  the  court. 

[BC  Note.— For  other  casea.  see  Courts,  Cent. 
Dig.  U  1049-1077;    Dec.  Dig.  9  894.*] 

Courts  (§  396*)— Error  to  State  Court- 
Federal  Question  — Due  Process  of 
Law. 

4.  An  allegation  that  a  municipal  ordi' 
nance  is  void  as  an  attempt  to  take  prop- 
erty without  "due  process  of  law"  is  not 
sufficient  to  raise  a  Federal  question  which 
will  support  a  writ  of  error  from  the  Fed- 


eral Bupreme  Oonrt  t»  a  state  eovrt»  where 
no  reference  to  the  Oonstitntimi  of  the 
United  States  is  made,  and  no  express 
rights  thereunder  are  asserted,  since  the  oon^ 
tention  will  be  regarded  as  referable  solely 
to  the  state  Constitution  if  that  Constitu- 
tion contains  a  due  process  of  law  clause. 

[Ed.  Note.— For  other  caaeii,  wm  Oonrts*  Cent. 
Dig.  1 1080:    Dee.  Dig.  I  896.«] 

[No.  860.] 

Argued   May   6,    1914.     Decided   liay   tB, 

1014. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  decree  which  affirmed  a  decree  of  the 
Chancery  Court  of  the  City  of  Richmond, 
in  that  state,  dismissing  the  hill  in  a  suit 
to  enjoin  the  enforcement  of  a  munieipal 
ordinance  permitting  the  eloeing  of  a  pulh 
lie  alley.  Dismissed  for  want  of  jurisdii^ 
tion. 

See  same  case  helow,  118  Va.  409,  76  S. 
E.  123. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  Evelyn  Byrd  sad 
David  Meade  White  for  plaintiffs  ia  er* 
ror. 

Messrs.  liegh  R.   Page,  John  S*  Ei<" 
gleston,  and  John  P.  Leary  for 
in  error. 
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*Mr.   Chief  Justice  White  delivered 
opinion  of  the  court: 

To  an  understanding  of  this  case  we  ov^ 
line  the  situation  of  the  property  in  eontr#> 
versy: 

Shafer  owned  a  tract  of  land  which  cams 
to  be  within  the  limito  of  the  city  of  Rich- 
mond, bounded  on  the  north  by  Franklia 
street,  on  the  south  by  Park  avenue,  on  the 
east  by  Shafer  and  on  the  west  by  Harrison 
streets.  He  dedicated  to  public  use  by  deed 
in  due  form,  which  was  accepted  by  the 
city,  a  public  alley  20  feet  wide,  croeelng 
from  Shafer  to  Harrison  street  at  a  die* 
tance  of  about  150  feet  south  of  FrankUii 
street,  the  alley  being  therefore  between  ^ 
Franklin  and  Park  avenue.  All  the  plain-| 
tiffs  but* one  owned  lots  fronting  on  the* 
south  side  of  Franklin  street,  running  back 
and  abutting  on  this  alley.  Th?  exception 
was  Bolton,  whose  property  fared  on  Har- 
rison street  and  was  at  the  corner  of  that 
street  and  the  alley.  East  of  the  lots  front- 
ing on  Franklin  street,  owned  by  the  plaln- 
tifls  in  error,  that  is,  nearer  Shafer  street 
than  were  such  lots,  the  '''p.fendants  in  error, 
Scott  and  Myers,  also  owned  lots  in  the 
south  side  of  Franklin  street,  running  back 
to  the  alley.  They  also  owned  property 
back  of  the  alley,  and  which  extended  a 
considerable  distance  between  parallel  lines 


t  Death  of  Nathaniel  W.  Bowe  sugsested,  and  appearance  of  Bmma  Lewis  Bowe^  execntrlz  ol  the 

last  will  and  tesUment  of  Nathaniel,  filed  and  entered  on  May  ^  1914. 
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towards  Park  atome.  Th%  ottj  of  Rich- 
mond passed  an  ordinance  allowing  Scott 
and  Myers  to  close  the  alley  along  the  line 
of  their  property  for  a  period  of  thirty 
years  upon  the  condition  that  they  shoold 
not  build  upon  it,  that  the  right  to  keep  it 
closed  should  be  revocable  by  the  city 
whenever  it  deemed  best,  and  that  the  city 
should  be  held  harmless  for  any  damage 
which  might  be  incurred  from  closing  the 
alley.  As  the  result  of  this  ordinance  the 
direct  movement  between  Harrison  and 
8hafer  streets  by  means  of  the  alley  was 
cut  off,  but  as  the  right  to  dose  only  ex- 
tended along  the  abutting  lines  of  the  Scott 
and  Myers  property,  the  alley  remained 
open  along  the  space  where  the  property 
of  the  plaintiffs  in  error  abutted,  and  hence 
did  not  disturb  their  direct  access  to  Har- 
rison street,  and  also  did  not  deprive  of 
access  to  Shafer  street,  as  there  were  other 
alleys  opening  into  the  20-foot  alley  be- 
tween Harrison  street  and  the  point  where 
the  alley  was  closed  by  which  this  result 
oould  be  accomplished. 

The  plaintiffs  in  error  then  began  this 
suit  against  the  defendants  in  error  to  en- 
Join  the  enforcement  of  the  ordinance  on 
the  ground  that,  as  the  alley  in  question 
had  been  dedicated  to  the  public  by  Shafer, 
and  had  been  accepted  by  the  city,  and 
treated  as  a  public  alley  for  many  years, 
the  city  was  without  power  to  grant  the 
S  right  to  close  it,  and  that  doing  so  would 
♦^wrongfully  inflict  damage  upon* the  plain- 
' tiffs  as  the  owners  of  the  property  abutting 
on  the  alley  for  reasons  which  were  fully 
stated  in  the  bill,  and  which  it  is  unneces- 
sary here  to  detail. 

The  prayer  was  that  the  ordinance  be  de- 
clared null  and  void,  and  for  an  injunction 
enjoining  the  defendants  from  closing  any 
portion  of  the  said  public  alley  "so  as  to 
obstruct  the  free  passage  of  your  complain- 
ants and  the  public  through  the  said  alley." 
Demurrers  were  sustained  by  the  court  of 
original  jurisdiction,  among  others  upon  the 
ground  that,  "conceding  for  the  moment 
that  the  ordinance  of  the  city  of  Richmond 
challenged  in  the  bill  is  wholly  void,  yet 
this  is  an  attempt  made  by  private  individ- 
uals to  enjoin  a  public  nuisance  where  the 
complainants  do  not  show  that  they  had 
suffered  any  special  or  peculiar  damage." 
The  bill  was  dismissed. 

The  court  of  appeals,  in  affirming  the 
case,  said: 

"Speaking  generally,  the  obstruction  of  a 
public  highway  is  a  public  nuisance,  and 
the  trend  of  authority  is,  that  an  individu- 
al cannot  maintain  a  bill  to  enjoin  such 
nuisance  unless  he  can  show  that  he  has 
suffered,  or  will  suffer  therefrom,  special 
and  peculiar  injury  or  damage  to  himself, 


as  distinguishsd  from  iajury  or  damage  to 
the  general  public.  Moreover,  such  special 
and  peculiar  injury  or  damage  must  be  di- 
rect, and  not  purely  consequential,  and 
must  be  different  in  kind,  and  not  merely 
in  degree,  from  that  sustained  by  the  com- 
munity at  large."  [113  Va.  500,  76  S.  B. 
123.] 

And,  referring  to  the  opinion  of  the  low- 
er court,  it  was  said : 

The  learned  chancellor,  in  a  clear  and 
conclusive  opinion,  shows  that  though  the 
injury  to  the  plaintiffs,  as  stated  in  the 
bill,  may  be  greater  than  that  sustained 
by  other  persons  living  more  remote  from 
the  scene  of  the  obstruction,  such  injury 
is  nevertheless  greater  in  degree  only,  and 
not  in  kind.  Therefore,  under  the  authori-3 
ties,  the* bill  does  not  state  a  case  of  such* 
special  injury  as  would  entitle  the  plaintiffs 
to  an  injunction.    .    .    . 

"Concurring,  as  we  do,  in  the  ruling  of 
the  court  sustaining  the  demurrer  to  the 
bill,  it  becomes  unnecessary,  and  would,  in 
deed,  be  improper,  to  express  any  opinion 
with  respect  to  the  validity  of  the  ordinance, 
or  the  right  of  the  public  to  redress  the 
alleged  invasion  of  their  prerogative  by 
prosecution,  or  other  appropriate  remedy, 
for  a  common  nuisance." 

The  case  is  here  upon  the  assumption 
that  we  have  jurisdiction  because  Federal 
rights  are  involved;  whiefa  hypothesis  is 
challenged  by  a  motion  to  dismiss  which  we 
at  once  come  to  consider. 

The  grounds  of  the  motion  are,  first,  thai 
as  the  court  below  rested  its  decision  upon 
the  want  of  right  of  the  plaintiff  to  pre- 
vent the  closing  of  the  alley  because  such 
closing  was,  in  any  event,  a  public  wrong 
which,  under  the  circumstances,  the  com- 
plainants had  no  right  to  redress,  the  case 
below  was  decided  upon  a  state  ground 
which  was  independent  of  any  assumed  as- 
sertion of  Federal  right,  and  there  is  hence 
no  jurisdiction.  We  do  not  stop  to  notice 
the  many  authorities  which  are  cited  to 
sustain  from  many  different  angles  of  vision 
the  premise  upon  which  the  proposition 
rests  because  we  think  its  inapplicability 
to  the  case  in  hand  is  so  obvious  that  it  is 
unnecessary  to  do  so.  This  conclusion  is 
evident  because,  upon  the  assumption  that 
Federal  rights  were  asserted,  the  conten- 
tion of  the  complainants  was  that  they  had 
such  an  interest  in  the  property,  or  were 
so  peculiarly  and  especially  damaged,  that 
they  had  a  right  to  prevent  the  closing  of 
the  alley  which  could  not  be  taken  from 
them  without  depriving  them  of  their  Fed- 
eral rights.  This  being  true,  as  it  undoubt- 
edly is,  it  follows  that  the  decision  of  the 
court  below,  under  the  hypothesis  stated, 
amounted  to  a  denial  of  the  ezistenos  of 
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^ihe  Federal  rights  which  were  mdcquate- 
e  ly    asserted.      And    from    thie    it    follows 

•  that  the  proposition  *  now  relied  upon, 
when  rightly  considered,  comes  to  this: 
that  jurisdiction  to  enforce  and  protect 
a  Federal  right  obtains  in  no  case  where 
such  Federal  right  has  been  denied. 

Second.  It  is  further  urged  that,  be  this 
as  it  may,  there  is  no  jurisdiction  because 
no  assertion  of  rights  under  the  Constitu- 
tion was  made  below  until  the  petition  for 
rehearing,  which  was  too  late,  and  the  tard- 
iness of  which  was  not  saved  by  the  action 
of  the  court,  since  it  simply  declined  to 
grant  the  rehearing  without  deciding  the 
questions  presented  as  the  basis  of  the  re- 
quest for  rehearing.  As  it  is  elementary 
that  a  mere  assertion  in  a  state  court  of 
a  right  under  the  Constitution  of  the  United 
States  in  a  petition  for  rehearing  aifords 
BO  ground  for  invoking  the  jurisdiction  of 
this  court  unless  the  court  below,  in  deal- 
ing with  the  petition  for  rehearing,  con- 
siders and  passes  upon  the  Federal  ground 
therein  relied  upon,  we  dismiss  that  subject 
from  Tiew  and  come  to  consider  whether  the 
record  otherwise  discloses  that  a  Federal 
question  was  so  raised  below  as  to  support 
our  jurisdiction.  The  contention  that 
it  was  can  alone  rest  upon  two  paragraphs 
in  the  bill  as  originally  filed  in  the  trial 
court;  the  one,  No.  13,  to  the  following 
effect: 

''Complainants  charge  and  aver  that  the 
said  ordinance  is  null  and  void  because  it 
is  in  conflict  with  §  10,  article  1,  of  the 
Constitution  of  the  United  States;  that  it 
impairs  the  obligation  of  a  contract  between 
the  said  John  C.  Shafer,  who  dedicated  the 
land  as  for  a  public  alley  to  the  city  of 
Richmond,  which  alley  was  accepted  by  the 
city  of  Richmond  as  an  alley  for  public 
use.** 

As  at  best  there  was  no  averment  in  the 
bill  of  any  contract  made  with  the  com- 
plainants, or  any  privity  between  them  and 
Shafer,  it  cannot  possibly  be  said  that  this 
averment  amounted  to  the  assertion  of  the 
existence  in  favor  of  the  complainants  of 
^a  contract  protected  by  the  Constitution 
g  from  impairment.    As  the  one  party  to  the 

*  contract,  Shafer,  was  not  before  the  court, 
and  was  not  suing  either  through  himself 
or  by  anyone  qualified  to  represent  him, 
or  having  a  legal  right  in  his  behalf  to  as- 
sert his  contract  rights,  and  as  the  other 
party  to  the  contract  was  the  city  of  Rich- 
mond, one  of  the  defendants,  the  entire 
want  of  foundation  for  the  assumption  that 
the  bill  presented  a  case  of  impairment  of 
the  obligation  of  a  contract  within  the  guar- 
anty  of  the   Constitution   of   the   United 


States  iMWffliwi  oiwrloM.  Bcnldtfiaj,  wa*  tMiik 
the  eonclusioii  eannot  bt  eseaped  that  when 
the  paragraph  in  question  is  considered  in 
the  Ught  of  the  context  of  the  bill,  it  U 
oonclusively  inferable  that  the  averment  in 
the  paragraph  of  an  alleged  contract  be- 
tween Shafer  and  the  city  was  not  asserted 
because  of  the  assumed  presence  of  rights 
under  the  Constitution  in  that  regard,  but 
solely  as  a  means  of  stating  in  another 
form  the  want  of  power  in  the  city  to  close 
the  alley  because,  as  the  result  of  the  con- 
tract with  Shafer,  it  was  bound  to  treat 
it  as  a  public  alley  and  not  close  it.  And 
this  is  reinforced  by  the  fact  that  no  ref- 
erence to  any  right  under  the  contract 
clause  is  found  in  the  opinion  of  the  trial 
courty  that  no  suggestion  by  way  of  amend- 
ment making  clear  the  assertion  of  a  Fed* 
eral  right  found  expression  in  an  applica- 
tion which  was  made  to  amend  the  biU 
after  the  case  had  been  decided,  that  no 
assertion  of  such  right  was  contained  in  the 
assignments  of  error  for  the  purpose  of  the 
review  by  the  court  of  appeals,  although 
the  paragraph  in  question  was  referred  to 
in  the  argument  filed  to  support  the  assign- 
ments as  made,  and  for  the  further  reason 
that  no  intimation  whatever  is  contained 
in  the  opinion  of  the  court  of  appeals  that 
it  deemed  that  a  question  under  the  con- 
tract clause  of  the  Constitution  arose  for 
decision. 

The  other  passage  in  the  bill  is  found 
in  subdivision  "c"  of  the  tenth  paragraph, 
and  is  as  follows:  'That  the  ordinance  is 
an  attempt  to  take  from  your  complainants, 
whose  property  adjoins  and  abuts  upon  theS 
said  alley, •their  rights  in  and  to  said  alley? 
without  due  process  of  law."  But  it  is  set- 
tled that  such  an  averment,  making  no  ref- 
erence to  the  Constitution  of  the  United 
States,  and  asserting  no  express  ri^^ts 
thereunder,  is  solely  referable  to  the  state 
Constitution,  which,  in  this  instance,  has 
a  due  process  clause,  and  affords  no  basis 
whatever  for  invoking  the  jurisdiction  of 
this  court.  Miller  v.  Cornwall  R.  Co.  168 
U.  S.  131,  42  L.  ed.  409,  18  Sup.  Ct.  Rep.  34; 
Harding  v.  Illinois,  196  U.  S.  78,  49  L.  ed. 
394,  25  Sup.  Ct.  Rep.  176. 

As  from  what  we  have  said  it  results 
that  there  is  no  foundation  whatever  for  the 
claims  of  Federal  right  relied  upon  as  the 
basis  for  invoking  the  jurisdiction  of  this 
court,  since  such  claims  are  so  wholly  un- 
substantial and  frivolous  as  to  be  devoid 
of  any  merit,  It  follows  that  we  have  no4 
jurisdiction,  and  the  writ  of  error  must  ba 
dismissed. 

Dismissed  for  want  of  jurisdictlOB. 
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HECTOR  MoDONALD  and  Margaret  Mc- 
Donald, Plffs.  in  Err., 

V. 

OREGON    RAILROAD    k    NAVIGATION 

COMPANY,  Incorporated. 

CotJBTs  (I  394*)— Ebrob  to  State  Court— 
Frivolousness  of  Federal  Question. 
The  contention  that  the  due  process  of 
law  guaranteed  by  U.  S.  Const.,  14th 
Amend.,  was  denied  by  the  action  of  a  court 
of  equity,  whose  jurisdiction  had  been  in- 
voked by  a  railway  company  to  enjoin  its 
grantors  from  interfering  with  its  enjoy- 
ment of  its  right  of  way  after  a  forfeiture 
incurred   by   breach  of  a   condition    subse- 

?[uent,  in  assessing  the  damages  and  trans- 
erring  the  title  to  the  railway  company 
as  in  an  eminent  domain  proceeding,  is  so 
absolutely  lacking  in  merit  as  not  to  serve 
as  the  basis  of  a  writ  of  error  from  the 
Federal  Supreme  Court  to  a  state  court, — 
especially  where  plaintiffs  in  error,  who 
were  defendants  in  the  trial  court,  did  not 
simply  stand  upon  their  rights  as  defend- 
ants, but  went  further  aftd  sought  affirma- 
tive relief. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  1049>1077:    Dec.  Dig.  8  S94.«l 

[No.  463.] 

Submitted  May  4,  1914.     Decided  May  25, 

1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  decree  which 
modified  a  decree  of  the  Circuit  Court  of 
Walloa  County,  in  that  state,  in  favor  of 
defendants  in  a  suit  by  a  railway  company 
to  enjoin  interference  with  its  right  of  way 
by  assessing  the  damages  and  transferring 
the  title  to  the  railway  company  as  in  an 
eminent  domain  proceeding.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below,  58  Or.  228,  32  L.R.A 
(N.S.)   117,  112  Pac.  413. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  E.  Chamberlain,  Will 
R.  King,  and  Turner  Oliver  for  plaintiffs 
in  error. 

Messrs.  W.  W.  Cotton,  Henry  W. 
Clark,  and  Arthur  C.  Spencer  for  defendant 
cin  error. 

•  *  Mr.   Chief   Justice  Wlilte  delivered  the 
opinion  of  the  court: 

The  defendant  in  error,  hereafter  referred 
to  as  the  railroad  company,  was  plaintiff 
below,  and  sued  the  plaintiffs  in  error,  who 
were  defendants,  to  enjoin  them  from  in- 
terfering with  its  right  of  possession  of  a 
strip  of  land  constituting  a  railroad  right 
of  way.  It  was  alleged  that  this  strip, 
which  traversed  property  belonging  to  the 
defendants,  had  been  bought  from  them  by 
the  railroad  company  for  a  cash  price  of 
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$600,  which  was  paid,  but  nevertheless  the 
defendants,  asserting  some  title  to  the  land, 
were  threatening  to  disturb  the  railroad  in 
its  possession,  to  tear  up  a  track  where 
laid,  and  otherwise  to  prevent  the  use  of 
the  land  for  the  purpose  for  which  it  had^ 
been  bought.  The  defendants  answered,^ 
and  although^admitting  that  they  had  sold* 
the  land  to  the  railway  for  a  right  of  way, 
and  had  received  the  stipulated  price,  never- 
theless asserted  that  they  were  yet  the 
owners  of  the  property  for  the  following 
reasons:  (a)  Because  in  the  deed  by 
which  the  property  was  conveyed  there 
was  an  express  condition  "that  the  Oregon 
Railroad  A  Navigation  Company  will  con- 
struct the  line  of  road  over  the  above-de- 
scribed premises  within  two  years  from  the 
date  hereof."  (b)  Because  while  after  the 
deed  the  railroad  had  commenced  to  con- 
struct its  road,  and  had  graded  along  the 
right  of  way,  after  doing  so  it  suspended 
all  work  so  that  the  two  years  provided  in 
the  deed  elapsed  without  the  railroad  being 
built,  and  therefore  all  right  to  the  land 
had  been  lost,  and  the  defendants  had  re- 
entered and  notified  the  railroad  of  the 
fact. 

Averring  that  the  land  was  "reasonably 
worth  the  sum  of  $1,000  and  the  plaintiff 
has  not  paid  the  same  nor  any  part  thereof, 
and  has  not  offered  to  pay  defendant  any- 
thing for  said  land  since  its  failure  to 
comply  with  the  condition  of  the  deed,"  the 
answer  prayed  not  merely  the  rejection 
of  the  plaintiffs'  demand  and  the  dissolution 
of  the  injunction  which  had  been  allowed, 
but  asked  substantive  relief;  that  is,  that 
the  defendants  be  decreed  to  be  the  owners, 
and  that  the  complainant  be  enjoined  from 
in  any  way  interfering  with  them,  and  for 
the  awarding  of  "such  other  and  further  re- 
lief as  shall  seem  to  the  court  equitable  in 
the  premises."  After  trial  at  which  con- 
siderable testimony  was  taken,  among  oth- 
er things,  as  to  the  value  of  the  property, 
the  court,  holding  in  favor  of  the  defend- 
ants, decided  that  the  railroad,  by  virtue  of 
its  failure  to  build  within  the  period  speci- 
fied, and  the  re-entry  of  the  defendants,  had 
lost  all  right  to  the  land,  and  therefore 
that  the  subsequent  action  of  the  railroad 
in  entering  upon  the  land  to  complete  its 
railroad  was  a  trespass.  The  injunction 
which  was  issued  at  the  inception  of  the_ 
cause  was  dissolved.  On  appeal  the  court  g 
below  expressly*  adopted  the  legal  princl-* 
pies  which  the  trial  court  had  applied;  that 
is,  the  court  likewise  declared  the  cause  in 
the  deed  to  be  a  condition,  and  decided  that 
the  failure  of  the  railroad  to  comply  with 
its  terms  had  forfeited  all  its  right  and 
title  in  and  to  the  land.  But  nevertheless 
the  decree  was  not  affirmed.    After  expound- 


*For  other  cases  see  same  topic  A  |  kxjubmm  *n  Dec.  A  Am.  Digs.  1907  to  date»  A  Rep'r  Indexes 


1918. 


Mcdonald  ▼.  oreqon  r.  &  nav.  oo. 


771 


log  iti  reuoni  for  fuUy  agreeing  with  the 
legal  conclusion!  of  the  trial  court,  it  waa 
said :  "So  far,  then,  we  have  found  that  de- 
fendants were  entitled  to  a  forfeiture  and 
that  the  land  has  reverted,  hut  we  now  re- 
cur to  the  remedy.  The  situation  is  anoma- 
lous. Plaintiff  has  constructed  its  road 
and  has  it  in  operation,  thereby  preform- 
ing an  important  public  function  for  a  large 
and  increasing  population.  .  .  .  It  is  to 
tbe  interest  of  the  public  that  it  should 
continue  to  do  so,  and  that  the  defendants 
should  not  be  allowed  to  acquire  a  portion 
of  its  roadbed  to  the  detriment  of  public 
travel.  The  condemnation  of  land  for  rail- 
way purposes  is  usually  the  function  of  a 
court  of  law,  but  there  are  in  this  case  such 
special  circimistances  as  to  authorize  this 
court  to  end  the  whole  litigation  at  once 
and  forever.  The  pleadings  show  that  this 
land  is  needed  for  the  purpose  of  a  railway, 
and  the  evidence  shows  that  the  railway 
is  actually  there  on  the  ground.  Defend- 
ants come  into  court,  submit  themselves 
to  the  jurisdiction  of  equity,  and  ask  affirm- 
ative relief.  Much  of  the  testimony  was 
devoted  to  showing  the  value  of  the  land 
taken,  the  effect  of  the  taking  on  the  re- 
mainder of  the  tract,  and  all  those  things 
which  are  usually  shown  in  an  action  to 
condemn  for  a  railroad  right  of  way.  Hav- 
ing jurisdiction  of  this  case,  we  have  con- 
cluded to  assume  it  for  all  purposes,  and  to 
so  modify  the  decree  that  plaintiff  shall 
take  title  to  the  land  described  in  this  strip 
upon  the  paying  to  defendants  the  damage 
occasioned  by  such  taking,  which  we  assess 
at  $700,  and  the  costs  and  disbursements 
of  this  suit."  [68  Or.  236,  32  L.R^.(NJ3.) 
ejll7,  112  Pac.  413.]  Upon  the  entry  of  a 
§  decree  conformably  to  these  views,  the  de- 
•  fendants  asked  that  the  decree  be^modified 
so  as  to  confine  it  to  a  recognition  of  their 
title,  and  to  exclude  all  its  provisions  con- 
ferring upon  the  railroad  c(»npany  the 
right  to  take  the  property  on  paying  the 
adjudged  sum.  This  application  was  sup- 
ported by  an  elaborate  argument  challeng- 
ing the  right  of  the  court  under  the  state 
law  to  exert  the  power  which  it  had  exerted. 
In  none,  however,  of  the  elaborate  argu- 
ments pressed  to  sustain  the  motion  to 
modify,  was  there  any  reference  whatever 
to  any  supposed  denial  by  the  state  court 
of  rights  guaranteed  by  the  Constitution 
of  the  United  States,  and  for  that  reason, 
and  because  it  is  insisted  that,  on  the  face 
of  the  record,  it  is  manifest  no  Federal 
question  is  presented,  a  motion  to  dismiss 
has  been  made  which  we  come  to  consider. 
All  the  contentions  as  to  Federal  rights 


rest  upon  the  assumption  that  the  eourt 
below  denied  due  process  of  law  when  it 
entered  the  decree  complained  of,  and  this 
is  based  upon  the  conception  that  the  oonrt 
exceeded  its  jurisdiction  and  misconceived 
or  wrongfully  interpreted  the  evidence,  and 
thereby  in  effect,  while  recognizing  the  title 
of  the  plaintiffs  in  error,  virtually  deprived 
them  of  the  right  conferred  by  the  state 
law  of  having  a  common-law  trial  for  the 
purpose  of  determining  the  questions  which 
would  require  to  be  decided  in  case  of  the 
exercise  by  the  railroad  company  of  the 
right  of  eminent  domain,  including,  of 
course,  the  fixing  of  compensation  to  be 
paid  for  the  taking  and  the  damages  in- 
cident thereto.  Leaving  aside  for  the  mo- 
ment the  question  of  the  jurisdiction  of 
the  court  in  the  fundamental  sense,  that 
is,  ratione  materUgf  it  is  manifest  that  the 
want  of  foundation  for  all  the  propositions 
insisted  upon  is  quite  clear,  since,  after  all, 
taking  the  aspect  most  favorable  for  the 
plaintiffs  in  error,  the  propositions  but  as- 
sert that  the  court  below,  in  deciding  the 
case,  committed  error  as  to  matters  in- 
volving no  Federal  question  because  purely 
of  state  cognizance.  It  is  elementary  and^ 
needs  no  citation  of  authority  to  show  thatg 
•the  due  process  clause  of  the  14th  Amend'-* 
ment  does  not  control  methods  of  state  pro- 
cedure or  give  jurisdiction  to  this  court  to 
review  mere  errors  of  law  alleged  to  have 
been  committed  by  a  state  court  in  the  per- 
formance of  its  duties  within  the  scope  of 
its  authority  concerning  matters  non-Fed- 
eral in  character.  So  far  as  the  contentions 
addressed  themselves  to  the  subject-matter 
of  jurisdiction,  it  is  clear  that  they  do  not 
deny  jurisdiction  in  the  sense  of  the  funda- 
mental absence  of  any  and  all  right  to  take 
cognizance  of  the  cause,  but  are  confined  ta 
jurisdiction  in  the  sense  of  the  duty  io 
rightfully  decide  subjects  to  which  Judicial 
power  esctends.  In  this  aspect  the  error  of 
all  the  contentions  is  within  the  principle 
announced  in  Castillo  v.  McConnico,  168  U. 
S.  674,  42  L.  ed.  622,  18  Sup.  Ct.  Rep.  229. 

But,  aside  from  the  reasons  just  stated, 
the  absolute  want  of  merit  in  the  Federal 
right  asserted  becomes  doubly  apparent 
when  it  is  observed  that  the  plaintiffs  in 
error,  who  were  defendants  in  the  trial 
court,  did  not  simply  stand  upon  their 
rights  as  defendants,  but  went  further  and 
sought  affirmative  relief  at  its  hands,  and 
could  only  be  now  heard  to  deny  all  power 
by  being  permitted  to  deny  the  right  t* 
exert  the  very  jurisdiction  which  they  li^ 
voked. 

Dismissed  for  wmat  of  Jurisdictioa. 


FOLLOWING  ARE  MEMORANDA 


OF 


CASES  DISPOSED  OF  AT  OCTOBEB  TERM,  1913, 

wrmooT  ovanoas  and  not  blsvithibi  or  otbibwxsv  Ditposao  or  iv  this  WDmom 


Bkaboaip  Air  Link  Railway,  Plaintiff  in 

Error,  t.  J.  M.  Pace  Mulb  Company. 

[662.] 

In  Error  to  the  Supreme  Court  of  tlie 
State  of  North  Carolina. 

See  same  case  below,  100  N.  C.  215,  70  S. 
E.  513. 

Messrs.  Murray  Allen  and  Walter  H.  Neal 
lor  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

May  4,  1914.  Per  Curiam:  Judgment 
rerersed  with  costs,  and  cause  remanded  for 
further  proceedings,  upon  the  authority 
of  Adams  Ezp.  Co.  v.  Croninger,  226  U.  S. 
401,  67  L.  ed.  314,  44  LJl.A.(N.S.)  257,  8S 
Sup.  Ct.  Rep.  148;  Chicago,  B.  ft  Q.  R.  Co. 
y.  MiUer,  226  U.  S.  513,  67  L.  ed.  323,  33 
Sup.  Ct  Rep.  165;  Missouri,  K.  ft  T.  R.  Co. 
T.  Harriman,  227  U.  S.  667,  67  L.  ed.  690, 
83  Snp.  Ct.  Rep.  397. 


Ex  FABTB:     In  the  Mattes  of  Daniel  S. 

Stbub,  Petitioner.     [No.  — ,  Original.] 

Motion  for  leave  to  file  petition  for  Writ 
of  Mandamus. 

Mr.  Joe  Kirby  for  petitioner. 

No  coimsel  appeared  for  respondenti 

May  4^  1914.    Denied. 


City  or  Lcwiston,  Plaintiff  In  Error,  v. 

John  Chambbblain  et  al.    [No.  701.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Idaho. 

See  same  case  below,  28  Idaho,  164,  129 
Pac  1068. 

Mr.  James  H.  Forney  for  plaintiff  in  er- 
ror. 

Mr.  Burton  L.  French  for  defendants  in 
error. 

May  4,  1914.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction  on  the  author- 
ity of  McCorquodale  ▼.  Texas,  211  U.  S.  432, 

63  L.  ed.  269,  29  Sup.  Ct.  Rep.  146;  Kan- 
sas City  Star  Co.  ▼.  Julian,  216  U.  S.  689, 

64  L.  ed.  340,  30  Sup.  Ct.  Rep.  406;  Con- 
solidated Tump.  Co.  V.  Norfolk  ft  0.  V.  R. 
Co.  228  U.  S.  326,  334,  67  L.  ed.  867,  862,  S3 
Sup.  Ct.  Rep.  610 ;  Waters-Pierce  Oil  Co.  v. 
Texas,  212  U.  S.  112,  118,  68  U  ed.  481,  484, 
18  8npk  Ct  Rep.  227. 


Sadie  A.  Sisad,  Executrix,  ete.,  et  aL,  Ap- 
pellants, T.  Isabella  Bl.  Cubtib  et  aL 
[No.  1022.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
Mr.  Horace  W.  Philbrook  for  appelUnts. 
Messrs.  Joseph  C.  Campbell  and  John  fiL 

Partridge  for  apellees. 
May  4,  1914.    Denied. 


Walteb  a.  Ledbeiteb,  ReceiTer,  etc.,  Plaia- 

tiff  in  Error,  t.  Kaufman  Mandell.  [No. 

273.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  York. 

See  same  case  below,  in  appellate  division, 
141  App.  Div.  666,  126  N.  T.  Supp.  497 ;  in 
court  of  appeals,  206  N.  Y.  687,  98  N.  B. 
1106. 

Messrs.  Arthur  F.  Gotthold,  Joseph  W. 
Bailey,  and  Walter  A.  Ledbetter  for  plain- 
tiff in  error. 

Mr.  Louis  Marshall  for  defendant  in  er* 
ror. 

May  4,  1914.  Judgment  alBnned  wHk 
costs  by  an  equally  divided  court. 
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Hknbt  Athol  BDWXBD8,  Appellant,  ▼.  H.  B. 

McCoT,  Collector  of  Custome  of  the  Phil- 
ippine Island*.     [No.  357.] 

Appeal  from  the  Supreme  Court  of  the 
Philippine  lalaada. 

See  same  case  below,  22  Philippine,  688. 

Mr.  Clement  L.  Bouv^  for  appellant. 

Mr.  Felix  Frankfurter  for  appellee. 

May  4,  1914.  Dismissed  with  costs  on 
motion  for  counsel  for  the  appellant. 


Bbown  Sho*  Comfant,  Plaintiff  in  Error, 
T.  C.  Ross  Hums,  Trustee,  etc.    [No.  376.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

Mr.  James  R.  Keaton  for  plaintiff  in  er- 
ror. 
Mr.  W.  F.  Wilson  for  defendant  in  error. 
May  6,  1914.    Dismissed  with  costs,  pur* 
suant  to  the  Tenth  Rule. 


Frank  B.  Craio,  Plaintiff  in  Error,  t.  Wil- 
liam P.  JARRETT,  Sheriff,  etc.     [No.  92.] 
In  Error  to  the  Supreme  Court  of  the 
Territory  of  Hawaii. 

See  same  case  below,  20  Haw.  483. 
Messrs.  Warren  Gregory,  W.  H.  Chicker- 
ing,  Edward  M.  Watson,  Aldis  B.  Browne, 
Alex.  Britton,  and  Evans  Browne  for  plain- 
tiff in  error. 

Messrs.  Mason  F.  Prosser,  Bobbins  B. 
Anderson,  and  Sidney  Ballou  for  defendant 
in  error. 

May  11,  1914.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction  upon  the  authority 
of  Johnson  v.  Hoy,  227  U.  S.  245,  247,  67 
L.  Cd.  497,  490,  33  Sup.  Ct  Rep.  240. 


Pacifio  Express  Compaitt  et  al..  Plaintiffs 
in  Error,  v.  I.  Kudman.     [No.  344.] 
In  Error  to  the  Court  of  Civil  Appeals  for 
the  Sixth  Supreme  Judicial  District  of  the 
State  of  Texas. 

See  same  case  below,  —  Tex.  CiT.  App. 
— ,  145  S.  W.  268. 

Messrs.  James  L.  Minn  is  and  Cecil  H. 
Smith  for  plaintiffs  in  error. 

Messrs.  Mark  McMahon  and  H.  A.  Cun- 
ningham for  defendant  in  error. 

May  11,  1914.  Per  Curiam:  Judgment 
reversed  with  costs,  on  the  authority  of  At- 
chison, T.  k  S.  F.  R,  Co.  V.  Robinson,  233 
tr.  S.  173,  58  L.  ed.  — ,  84  Sup.  Ct.  Rep. 
556;  Kansas  City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  639,  652,  57  L.  ed.  683,  688,  83 
Sup.  Ct.  Rep.  491. 


Peisb     QAIXJLOHB^     Administrator,     etc.. 
Plaintiff  in  Error,  v.  Florida  East  Coast 
Railway  CoiiPAirr.    [No.  359.] 
In   Error  to  the  District  Court  of  the 

United  States  for  the  Southern  Diitriot  of 

New  York. 
See  same  case  below,  196  Fed.  1000. 

Mr.  William  A.  McQuaid  for  plaintiff  la 
error. 

Mr.  Qeorge  S.  Seofield  for  defendant  in 
error. 

May  11,  1014.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction  upon  the  authority 
of  Fore  River  Shipbuilding  Co.  v.  Hagg« 
219  U.  S.  175,  55  L.  ed.  163,  31  Sup.  Ct. 
Rep.  185;  Bogart  v.  Southern  P.  Co.  228 
U.  S.  137,  144,  57  L.  ed.  768,  771,  33  Sup. 
Ct.  Rep.  497,  and  cases  cited. 


Mutual  Lifb  Insubance  Compaxtt  or  Kbit 

York,  Petitioner,  ▼.  L.  Hilton-Gbbbh  el 

aL    [No.  1011.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Emmett  Wilson  and  P.  D.  Beall 
for  petitioner. 

Messrs.  W.  A.  Blount  and  A.  0.  Bloonl 
for  respondents. 

May  11,  1914.    Granted. 


Great  NoHTnntN  Railway  Compaut,  Peti- 
tioner, V.  United  States.    [No.  1024.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

See  same  case  below,  127  a  a  A.  096,  211 

Fed.  800. 
Messrs.  E.  C.  Lindley,  F.  V.  Brown,  and 

C.  S.  Albert  for  petitioner. 

The  Attorney  General  for  respondent. 

May  11,  1914.    Denied. 


TELEFUNKSrV     WlBELESS     TeLEGBAPH     COIC* 

PANT  OF  THE  UNITED  STATES,  Petitioner, 

V.  National   Electric  Sigttalino  Coh- 

PANT  et  al.     [No.  1026.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appejils  for 
the  Third  Circuit. 

See  same  case  below,  125  C.  C.  A.  647,  206 
Fed.  679. 

Mr.  Hector  T.  Fenton  for  petitioner. 

Messrs.  Melville  Church  and  F.  W.  Oi 
Clay  for  respondents. 

May  11,  1914.    Denied. 
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Ahebican    Ice    Company,    Petitioner,    t. 
Camilla  Pobbeca.    [No.  1038.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appealf  for 

the  Third  Circuit. 
See  same  case  below,  213  Fed.  186. 
Mr.  Frank  R.  Savidge  for  petitioner. 
No  counsel  appeared  for  respondent. 
Biay  11,  1914.    Denied. 


CoBNELiA  G.  QooDBiCH  et  al.,  Petitioners,  ▼. 
Houston  Oil  Compant  of  Texas  et  aL 

[No.  1039.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
!  the  Fifth  Circuit. 

See  same  case  below,  213  Fed.  136. 
Mr.  W.  D.  Gordon  for  petitioners. 
No  counsel  appeared  for  respondents. 
May  26,  1914.     Denied. 


Albert  Dellbvik,  Sole  Surviving  Executor, 

etc.,    Petitioner,    v.    Fbchheimeb-Fishki. 

Company,  Bankrupt.    [No.  1040.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tli,e  Second  Circuit. 

See  same  case  below,  212  Fed.  357. 

Mr.  Roger  Foster  for  petitioner. 

Mr.  Louis  F.  Doyle  for  respondent. 

May  11,  1914.    Denied. 


John  N.  McClintock,  Pntitioner,  v.  Cnr 

or  Pawtucket.    [No.  1044.)] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

See  same  case  below,  126  C.  C.  A.  287,  209 
Fed.  861. 

Mr.  John  N.  McClintoclc  tn  propria  per- 
tona  for  petitioner. 

Mr.  William  R.  Tillinghast  for  respond- 
ent. 

May  11,  1914.    Denied. 


Gbioaqo,  Rook  Island,  ft  Paodio  Rail- 
way Company,  Plaintiff  in  Error,  v.  W. 
W.  Bbatty.    [No.  342.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Oidahoma. 

See  same  case  below,  84  Okl  321,  42  L.  R. 
A.  (N.  S.)  984,  118  Pac  867,  126  Pac  736. 
Messrs.  F.  C.  Dillard  and  C.  0.  Blake  for 
plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

May  26,  1914.  Per  Curiam:  Judgment 
reversed  with  costs,  and  cause  remanded  for 
further  proceedings,  upon  the  authority  of 
Houston  k  T.  C.  R.  Co.  v.  Mayes,  201  U. 
S.  821,  50  L.  ed.  772,  26  Sup.  Ct.  Rep.  491 ; 
Yazoo  &,  M.  Valley  R.  Co.  v.  Greenwood 
Grocery  Co.  227  U.  S.  1,  67  L.  ed.  389,  88 
Sup.  Ct.  Rep.  213. 


MONONOAHELA  RiVDt  CONSOLIDATED  COAL  ft 

Coke  Company,  Petitioner,  v.  Rivra  k 

Rail  Storage  Company.    [No.  1048.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  127  a  a  A.  247,  210 
Fed.  611. 

Mr.  J.  Arthur  Lynham  for  petitioner. 

Mr.  C.  H.  Trimble  for  respondent. 

May  26,  1914.     Denied. 


Eastern  Oregon  Land  Company,  Petition- 
er, V.  Wuxow  Rives  Land  &  Irrioation 
Company.     [No.  1057.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
See  same  case  below,  122  a  C.  A.  G30,  204 

Fed.  516. 
Messrs.  J.  N.  Teal,  Wirt  Minor,  A.  B. 

Browne,  Alex.  Britton,  Evans  Browne,  and 

Francis  W.  Clements  for  petitioner. 
Messrs.   J.    H.   Richards   and   Oliver  0. 

Haga  for  respondent. 
May  26,  1914.     Denied. 


Bob   Eirkpatbick,   Plaintiff  in   Error,   t. 

State  or  Georgia.    [No.  527.1 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Georgia. 

Mr.  B.  Z.  Phillips  for  plaintiff  in  error. 

Mr.  Thomas  S.  Felder  for  defendant  in 
error. 

May  25,  1014.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 


Succession  or  Ramon  Perez  Villamil,  Ap- 
pellant, V.  Maria  de  Jesitb.  [No.  825.] 
Appeal  from  the  Supreme  Court  of  Porto 

Rico. 
Mr.  Frederic  R.  Coudert  for  appellant. 
No  counsel  appeared  for  appellee. 
May  25,  1914.    Dismissed  with  costs, 

motion  of  counsel  for  the  appellant. 
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<S4  U.  8.  iSO) 

SILAS  A.  6ILS0N,  Appt, 

V. 

UNITED  STATES. 
JLPFBiX    (I    ia»4*)--REviEw    or    Facts— 

CONCURBXNT    FINDINGS— TESTIMONY    BE- 
rOJUB   BZAMINEB. 

The  rule  that  the  concurrent  flndinffB  of 
two  courts  upon  a  question  of  fact  will  not 
be  disturbed  Dy  the  Federal  Supreme  Court 
unless  clearly  shown  to  be  erroneous  is  none 
the  less  applicable  because  the  evidence  was 
taken  before  an  examiner. 

[Bd.  NoU<— For  other  caseo.  mo  Appeal  and  Er- 
ror, Cont  Dig.  H  4322-4352;    Dec.  Dig.  {  1094.*] 
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Oct.  Tebx, 


[No.  207.] 

Submitted  liay  6,  1914.     Decided  June  8, 

1914. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Washington,  in  favor  of  the  United 
States,  in  a  suit  to  cancel  a  patent  issued  on 
«  commutated  homestead  entry.     Affirmed. 

See  same  case  below,  107  C.  C.  A.  584,  189 
JTed.  484. 

The  facts  are  stated  in  the  opinion. 

Messra  Wade  H.  Ellis,  Ira  P.  Engle- 
liart,  Allen  S.  Davis,  and  George  B.  Holden 
for  appellant. 

Assistant  Attorney  General  Knaebel  and 
^llr.  8.  W.  Williams  for  appellee. 

•  *  Mr.  Justice  Pitney  delivered  the  opinion 
•f  the  court: 

This  is  an  equity  action  brought  by  the 
2  United  States  against  appellant  to  cancel 
?a  patent  issued  to  one  Daniel  *Landis  for 
a  tract  of  120  acres  of  land  in  Yakima 
county,  in  the  state  of  Washington,  after- 
wards conveyed  by  Landia  to  appellant. 
I«andis  made  a  homestead  entry  in  Novem- 
l)er,  1899,  under  §  2289  of  the  Revised  Stat- 
utes as  amended  by  act  of  March  3,  1891 
(26  Stat  at  L.  1098,  chap.  561,  U.  S.  Comp. 
Stat.  1901,  p.  1388);  in  November,  1902, 
he  commuted  the  entry  and  purchased  the 
land  under  §  2301  (U.  S.  Comp.  Stat.  1901, 
p.  1406),  as  amended  by  the  same  act; 
«nd  in  July,  1903,  he  received  a  patei^t. 
Upon  the  day  on  which  he  made  the  com- 
mutation entry  he  gave  a  mortgage  upon 
the  land  to  appellant,  and  from  that  date 
■ceased  to  live  upon  it,  and  as  soon  as  the 
patent  was  issued  he  made  the  conveyance 
to  appellant.  The  grounds  of  the  action 
were:  that  Landia  did  not  enter  the  land 
in  good  faith,  but  for  the  purpoae  and  with 
the  intent  of  acquiring  title  to  it  for  ap- 
pellant and  at   his   instigation;    that  the 


residence  and  improvements  were  not  suffi- 
cient; that  the  affidavit  upon  which  Lan- 
dis's  original  application  was  allowed  was 
false  and  fraudulent^  in  that  he  did  not 
make  the  application  in  good  faith  for  the 
purpose  of  actual  settlement  and  cultiva- 
tion, but  made  it  for  the  benefit  of  appel- 
lant, with  whom  the  entryman  was  then 
acting  in  collusion  for  the  purpose  of  giv- 
ing to  appellant  the  benefit  of  the  entry; 
that  the  proof  of  settlement  and  culiivaticm 
offered  in  support  of  the  commutation  entry 
was  false  and  fraudulent,  in  that  the  entry- 
man  had  not  made  settlement  in  November, 
1899,  or  at  any  other  time;  had  not  built 
a  house,  except  a  partially  completed  shan- 
ty; had  not  resided  on  the  land,  and  had 
not  broken  13  acres  and  cultivated  3 
acres,  as  alleged  in  his  final  proofs;  and 
that  the  statement  made  in  his  affidavit 
that  he  had  not  alienated  any  part  of  the 
land  was  also  false,  in  that  he  had  alienated 
or  agreed  to  alienate  it  to  appellant. 

The  trial  court  found  that  Landis  made 
the  homestead  entry  at  appellant's  instiga- 
tion and  for  his  benefit;  that  the  evidenoegQ 
on  which  the  register  and  receiver  allowed J§ 
*the  commutation  entry  included  sworn* 
statements  by  Landis  and  two  witnesses  t* 
the  effect  that  the  claimant  had  lived  con- 
tinuously on  the  land  and  made  improve* 
ments,  including  a  corral  and  chicken  house, 
and  that  he  had  cultivated  3  acres  for  tiiree 
seasons;  that  thU  was  a  false  statement, 
there  having  been  no  plowing  or  cultivation 
except  during  the  third  year;  that  the  land 
was  dry  sage-brush  land,  not  productive 
without  irrigation;  that  Landis  made  only 
a  pretense  of  settlement  and  a  show  of  im- 
proving the  land,  in  order  to  satisfy  the 
scruples  of  the  witnesses  upon  whom  he  de- 
pended to  make  final  proof;  and  further, 
that  appellant  was  cognizant  of  every  detail 
of  the  transaction  from  its  inception  to  the 
issuance  of  patent,  and,  indeed,  directed 
the  proceedings  at  every  step,  and  therefore 
could  not  claim  to  be  a  bona  fide  purchaser. 

The  circuit  court  of  appeals  concurred  in 
this  view  of  the  facts,  and  therefore  sus- 
tained the  conclusion  reached  by  the  trial 
court  that  the  patent  should  be  canceled, 
without  finding  it  necessary  to  consider 
the  queation  of  law,  suggested  by  appel- 
lant, that,  inasmuch  as  final  proof  was  not 
made  under  §  2291  (U.  S.  Comp.  Stat. 
1001,  p.  1390),  but  under  §  2301  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  1400),  the  fact  that  the  claimant  had 
made  an  agreement  before  commutation  to 
convey  the  land  to  another  would  not  af- 
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f Mi  the  TftUdity  of  the  title  obtained  from 
the  United  Statee,  becauae  |  2301  pre- 
•cribes  at  reqniaite  to  commutation,  proof 
only  thai  the  entryman  has  made  settle- 
ment»  cultivation,  and  residence  for  four- 
teen months,  and  does  not  require  him  to 
make  oath  thai  he  has  not  alienated  any 
portion  of  the  land.  The  decree  was  af- 
firmed (107  O.  C.  A.  684,  185  Fed.  484), 
and  the  preseni  appeal  was  taken. 

Upon  the  question  of  fact  as  to  the  fraud- 
ulent nature  of  the  proof  upon  which  the 
commutation  entry  was  allowed,  we  have 
the  concurring  findings  of  two  courts, 
which,  according  to  the  settled  rule,  will 
S  not  be  disturbed  by  this  court  unless  dear- 
*  ly  shown  to  be  erroneous.  8tuart*T.  Hay- 
den,  169  U.  S.  1,  14,  42  L.  ed.  639,  643,  18 
Sup.  Ct.  Rep.  274;  Towson  v.  Moore,  173 
U.  S.  17,  24,  43  L.  ed.  597,  600,  19  Sup. 
Ct.  Rep.  332;  Dun  t.  Lumbermen's  Credit 
Asso.  209  U.  S.  20,  23,  52  L.  ed.  663,  665, 
28  Sup.  Ct.  Rep.  335,  14  Ann.  Cas.  501; 
Washington  Securities  Co.  t.  United  States, 
decided  May  25,  1914  [284  U.  a  76»  68  L. 
ed.  — ^,84  Sup.  Ct  Sep.  72SJ 

In  behalf  of  appellant  ii  is  urged  that 
this  rule  does  not  apply  where  the  evidence 
is  taken  before  an  examiner,  as  was  done 
in  this  case.  The  rule,  however,  is  subject 
to  no  such  exception;  indeed,  prior  to  the 
adoption  of  the  new  Equity  Rules  (226  U. 
S.  18,  Appx.  57  L.  ed.  1645,  33  Sup.  Ct. 
Rep.  xxxi.,  Rule  46),  the  evidence  in  equity 
actions  was  usually  taken  before  a  master 
er  examiner.  And  in  Texas  &  P.  R.  Co.  v. 
Railroad  Commission,  232  U.  S.  838,  68  U  ed. 
— ,  84  Sap.  Ct  Rep.  438,  where  the  find- 
ings of  the  special  master  who  heard  the 
testimony  were  set  aside  by  the  circuit 
eourt,  and  the  conclusions  of  that  court 
were  concurred  in  by  the  circuit  court  of 
appeals,  we  deemed  the  case  a  proper  one 
for  applying  the  general  rule. 

In  the  present  case,  not  only  does  the 
argument  submitted  in  behalf  of  appellant 
fail  to  show  clear  ground  for  disturbing 
the  concurring  findings  of  the  two  courts, 
but  it  raises  no  reasonable  doubt  of  their 
eorrectness. 

This  renders  it  unnecessary  to  deal  with 
ihe  question  raised  as  to  the  efTect  of  an 
agreement  for  alienation  made  after  entry 
and  before  commutation.  However,  it  is 
settled  adversely  to  the  contention  of  ap- 
pellant by  our  recent  decision  in  Bailey  v. 
Sanders,  228  U.  S.  603,  608,  57  L.  ed.  985, 
988,  33  Sup.  Ct.  Rep.  602, 

Decree  affirmed. 


(ttiU.  8. 
HENRY  J.  QRANNI8,  Flff.  in  Err., 


V, 


ALBERT  L.  ORDEAN,  Margaret  SuUivaa, 
Alfred  Jaques,  Theodore  T.  Hudson,  et  aL 
(No.  325.) 

HENRY  J.  GRANNIS,  PllT.  ia  Err^ 

V. 

ROBERT  B.  WHTTESIDE,  Margaret  8nV 
livan,  Alfred  Jaques,  Theodore  T.  Hu/^ 
son,  et  al.     (No.  326.) 

Courts  (§  396*)— Esbob  to  Statb  Couk 
—Federal  Qubshon— Raibiito  or  Rx- 

HXARINO. 

1.  A  Federal  right  ia  raised  in  the  staU 
oourts  in  such  a  manner  as  to  support  a.  writ 
of  error  from  the  Federal  Supreme  Court  to 
the  highest  state  court,  although  such  right 
was  first  clearly  asserted  in  ihe  latter  court 
in  a  petition  for  reargument,  where  such 
Federal  right  was  firsi  denied,  if  at  all,  by 
the  decision  of  the  hiffhest  state  court,  ana 
that  court  entertained  the  petition  for  re- 
argument,  and  considered  and  overruled  tha 
contention  that  the  petitioner's  Federal 
rights  were  infringed,  declaring  thai  its  de- 
cision was  to  be  interpreted  as  holding 
against  such  contention,  and  therefore  re- 
fused the  reargument. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Die.  S  1080;    Dec  Dig.  t  396.*] 

Constitutional  Law  (§  309*)—JuDoiiE2rr 
($    17*)— DuK   Process   of   Law—Skby- 

ICE    or    PB0CE88   ON    NONBESIDENT^MlB- 
NOMBB. 

2.  Service  by  publication  and  mailing  of 
a  summons  in  a  partition  suit,  conformably 
to  the  local  law  with  respect  to  constructive 
service  of  nonresidents,  naming  as  party  de- 
fendant and  addressee,  "Albert  Guilfuss,  as- 
signee," and  "Albert  6.  Guilfuss,"  satisfied 
the  requirement  of  the  due  process  of  law 
clause  of  U.  S.  Const.,  14th  Amendment, 
conferring  jurisdiction,  notwithstanding  the 
misnomer,  to  render  a  judgment  binding 
upon  "Albert  B.  Geilfuss,  assignee^"  with 
respect  to  his  lien  upon,  or  interest  in,  the 
land,  he  not  having  appeared. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  6S  929,  920;  Dec.  Dl*.  |  809  ;• 
Judgment.  CenL  Dig.  39  2^-33.  157,  422;  Dec  Dig. 
I  IT.^J 

[Nos.  325,  320.] 

Argued  April  27   and  28,   1914.     Decided 

June  8,  1914. 

TWO  WRITS  of  Error  to  the  Supreme 
Court  of  the  State  of  Minnesota  to  re* 
view  judgments  which  reversed  judgments 
of  the  District  Court  for  St.  Louis  County, 
in  that  state,  in  actions  to  determine  adverse 
claims  to  real  property,  in  so  far  as  the 
defendant  was  adjudged  to  be  the  owner  el 
an  undivided  interest  therein.    Affirmed.t 

See  same  case  below,  118  Minn.  117,  -^ 
L.R.A.(N.S.)  — ,  186  N.  W.  575,  1026. 

The  facts  are  stated  in  the  opinion. 


*For  other  cases  see  same  topic  &  t  number  In  Dec.  A  Am.  Digs.  1907  to  date.  A,  Rep'r  Indexes 
t  Xisavs  granted  on  June  I^  ISi^  to  jressni  petition  for  rehearing  witbln  thirty  days. 
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M  8UPBEMB  COUBT  BBPORTEB. 


Oor.  TsBic; 


Messrs.  Henry  J.  Grannis  and  Frederlo 
D.  McKenney  for  plaintiff  in  error. 

Messrs.  Alfred  Jaqnes,  Theodore  T.  Hud- 
son, and  John  G.  Williams  lor  defendants  in 
^  error. 

K 

•  •  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

These  two  cases  were  heard  as  one,  upon 
the  record  in  No.  S25;  it  heing  stipulated 
that  since  the  cases  are  identical  In  their 
facts  and  in  the  questions  raised,  except 
that  they  pertain  to  different  portions  of 
the  land  respecting  which  the  controversy 
arises,  the  decision  in  No.  326  shall  ahide 
the  result  in  No.  325.  We  shall  therefore 
discuss  the  record  in  the  latter  case,  with- 
out further  mention  of  No.  S26. 

On  the  8th  d?y  of  November,  1895,  and 
for  some  time  prior  ther'^o,  one  John  Mc- 
Kinley  was  the  owner  of  «n  undivided  fifth 

Impart  of  certain  lands  in  the  county  of  St. 

J^  Louis,  in  the  state  of  Minnesota.    Prior  to 

*  that  •time  one  Albert  B.  Geilfuss,  assignee, 
recovered  a  judgment  for  the  sum  of 
$2,854.02  against  McKinley  in  the  district 
court  of  that  county,  which  was  duly  en- 
tered in  the  judgment  book  and  appeared  in 
the  judgment  roll  in  the  name  of  Albert 
B.  Geilfuss,  assignee,  and  on  the  5th  day 
of  January,  1894,  was  docketed  by  the  clerk 
of  the  court  as  in  favor  of  Albert  Geilfuss, 
assignee,  as  judgment  creditor,  and  against 
John  McKinley  as  judgment  debtor,  and 
being  so  docketed  became  a  lien  upon  Mc- 
Kinley's  interest  in  said  lands,  and  on  No- 
vember 8,  1895,  was  a  Uen  thereon.  Under 
a  sale  afterwards  made  upon  an  execution 
issued  on  this  judgment,  plaintiff  in  error 
claims  title  to  the  undivided  one  fifth  of 
■aid  lands  formerly  owned  by  McKinley,  by 
virtue  of  certain  proceedings  and  convey- 
ances hereinafter  mentioned.  Albert  B.  Geil- 
fuss, assignee,  recovered  another  judgment 
against  McKinley  for  the  sum  of  $2,125.60, 
which  was  duly  entered  and  docketed  on 
January  10,  1894,  and  became  a  lien  upon 
the  interest  of  McKinley  in  the  same  lands, 
but  plaintiff  in  error  claims  no  rights  there- 
under. 

On  November  8,  1895,  one  George  A. 
Elder,  the  owner  of  an  undivided  fifth  in- 
terest in  said  lands,  commenced  a  partition 
suit  in  the  district  court  of  St.  Louis  coun- 
ty against  Mesaba  Land  Company,  John 
McKinley,  and  the  other  owners  of  the  fee, 
and  also  against  certain  other  parties  hav- 
ing judgment  or  other  liens.  The  suit  was 
brought  under  the  provisions  of  chapter  74, 
Gen.  Stat.  Minnesota,  and  its  sole  purpose 
was  to  partition  the  lands,  or,  in  case  a 
partition  could  not  bt  had,  then  to  have 


them  sold  and  the  proceeds  of  the  sale  dis- 
tributed among  the  parties  entitled. 

At  the  time  of  the  partition  action,  Albert 
B.  Geilfuss  assignee  resided  at  Milwaukee, 
Wisconsin.  His  correct  name,  '^Albert  B. 
Geilfuss,  assignee,"  or  "Albert  Geilfuss, 
assignee,''  did  not  appear  among  the  names 
of  the  defendants  in  the  action,  or  in  theS 
summons  or  other  files *or  records  therein.* 
"Albert  Guilfuss,  assignee,"  was  named  as  a 
defendant,  and  it  was  alleged  in  the  com- 
plaint, and  found  and  determined  in  the 
findings  and  judgment,  that  he  was  the 
owner  of  the  judgment  for  $2,854.02  against 
McKinley.  "Albert  B.  Guilfuss"  was  also 
named  as  a  defendant,  and  it  was  alleged 
in  the  complaint  and  found  and  determined 
in  the  findings  and  judgment  that  he  was 
the  owner  of  the  judgment  for  $2,125.60 
against  McKinley.  There  was  no  personal 
service  of  the  summons  in  the  partition  ac- 
tion upon  Geilfuss,  however  named,  either 
as  individual  or  as  assignee,  and  no  appear- 
ance in  his  behalf.  Tb^re  was  a  return  by 
the  sheriff  of  St.  Louis  county  upon  the 
summons  to  the  effect  that  the  defendants, 
"Albert  Guilfuss,  assignee,"  and  "Albert 
B.  Guilfuss"  could  not  be  found  in  the 
county,  and  an  affidavit  of  one  of  the  at- 
torneys of  plaintiff  was  filed,  stating  that 
he  believed  that  the  defendants  "Albert 
Guilfuss,  assignee,"  and  "Albert  B.  Guil- 
fuss," were  not  residents  of  the  state  of 
Minnesota,  and  could  not  be  found  therein, 
and  that  after  the  commencement  of  the  ac- 
tion afiiant  had  deposited  copies  of  the  sum- 
mons in  the  postoffice,  with  postage  prepaid, 
directed  to  each  of  these  defendants  at  their 
respective  places  of  residence;  to  wit,  one 
to  Albert  Guilfuss,  assignee,  Milwaukee, 
Wisconsin,  and  one  to  Albert  B.  Guilfuss, 
Milwaukee,  Wisconsin,  and  stating  that  the 
subject  of  said  partition  action  was  certain 
real  property  situated  in  the  county  of  St. 
Louis  and  state  of  Minnesota,  and  that  each 
of  said  defendants  had  and  claimed  a  lien 
and  interest  in  said  real  estate,  and  that  the 
relief  demanded  in  said  action  consisted  in 
excluding  the  defendants  and  each  of  them 
from  any  interest  or  lien  therein.  There 
was  also  service  of  the  summons  by  publica- 
tion upon  the  defendants  named  therein  as 
"Albert  Guilfuss,  assignee,"  and  "Albert  B. 
Guilfuss,"  the  summons  being  published  in 
a  legal  newspaper  in  Duluth,  which  is  in 
St.  Louis  county,  Minnesota.  It  is  admitted^ 
*that  (saving  the  effect  of  the  misnomer),? 
the  statutory  provisions  respecting  the  serv- 
ice of  summons  upon  nonresidents  by  mail- 
ing and  publication  were  complied  with. 
These  are  contained  in  Minnesota  Statutes 
1894,  §S  5204  and  5205  (respecting  civil 
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^  tions),  and  in  S§  5771  and  6773  (respecting 
c  actions  for  partition  of  real  property).! 
•'  *  All  of  the  defendants  in  the  action  were 
properlj  served  with  summons,  except  as 
mentioned,  and  in  dne  eourse  a  Judgment 
was  entered  on  May  5,  1899,  adjudging  and 
decreeing  the  ownership  of  the  lands,  and 
that  they  could  not  he  divided  and  parti- 
tioned, and  ordering  that  they  he  sold  hy 
a  referee  to  the  highest  bidder,  and  the  pro- 
ceeds distributed  among  the  defendants  ac- 
cording to  their  reepectiTe  rights  under  the 
law.  The  sale  was  made  accordingly  and 
confirmed  by  the  court,  and  thereafter  the 
present  defendants  in  error,  by  mesne  eon- 
Teyances,  acquired  such  interest  in  the  lands 
as  had  been  acquired  by  the  purchaser  un- 
der the  referee's  sale. 

Subsequently  the  Oeilfuss  judgment 
against  McKinley,  docketed  January  6, 
1894,  for  the  sum  of  $2,854.02,  was  assigned 
to  one  Timlin,  and  by  him  to  one  Bnell,  and 
whatever  interest  in  the  land,  if  any,  re- 
mained in  McKinley  after  the  partition  sale, 
was  sold  under  execution  and  purchased  by 
Buell,  and  subsequently  acquired  through 
mesne  conveyances  by  the  present  plaintiff 
In  error. 
This  action  (No.  326)  was  brought  by  de- 


fendants in  error  to  determine  the  adverse 
claims  in  the  lands.  The  trial  resulted  in^ 
a  judgment  to  the  effect  that  the  plaintiffs^ 
*wers  the  owners  of  an  undivided  four-fifths* 
interest,  and  that  the  present  plaintiff  in 
error  was  the  owner  of  the  undivided  fifth 
interest  whieh  had  been  the  property  of 
McKinley.  Upon  appeal,  the  supreme  court 
reversed  the  judgment  so  far  as  it  adjudged 
plaintiff  In  error  to  be  the  owner  of  Me- 
Kinley's  interest  118  Minn.  117,  —  L.RJL 
(N.a)  — ,  136  K.  W.  676,  1026.  By  the 
present  writ  of  error  we  are  called  upon 
to  determine  whether  the  supreme  court  of 
Minnesota,  by  Its  judgment  giving  effect  to 
the  decree  in  the  partition  suit^  notwith* 
standing  the  misnomer  of  Albert  B.  Geilfuss, 
assignee,  in  the  proceedings  and  summons, 
has  deprived  plaintiff  in  error  of  his  prop- 
erty without  due  process  of  law,  contrary  to 
the  14th  Amendment. 

The  trial  court  held  that  no  Jurisdiction 
was  acquired  in  the  partition  suit  over  the 
judgment  lien  of  Albert  B.  Oeilfuss,  as- 
signee, and  the  supreme  court  declared  thai 
if  this  were  correct,  the  lien  of  his  judg^ 
ment  upon  the  McKinley  interest  was  not 
affected  by  the  decree  in  that  action,  and 
that  the  subsequent  sale  of  that  interest 
under  execution  on  the  judgment  gave  a 


tCHAPTER  66* 
Civil  Actions. 


Section    6204.     Service    by    publication, 
when  allowed. 

When  the  defendant  cannot  be  found 
within  the  state,  of  which  the  return  of 
the  sheriff  of  the  county  in  which  the  action 
is  brought,  that  the  defendant  cannot  be 
found  in  the  county,  is  prima  facie  evi- 
dence, and  upon  the  filing  of  an  affidavit 
of  the  plaintiff,  his  agent  or  attornev,  with 
the  clerk  of  the  court,  stating  that  he 
believes  that  the  defendant  is  not  a  resi- 
dent of  the  state,  or  cannot  be  found  there- 
in, and  that  he  has  deposited  a  copy  of 
the  summons  in  the  postoffice,  directed  to 
the  defendant  at  his  place  of  residence^ 
unless  it  is  stated  in  the  affidavit  that  such 
residence  is  not  known  to  the  affiant,  and 
stating  the  existence  of  one  of  the  cases 
hereinafter  specified,  the  service  may  be 
made  b^  publication  of  the  summons  by 
the  plaintiff  or  his  attorney  in  either  of 
the  loUowing  cases: 

•        *....•• 

Fifth.  When  the  subject  of  the  action  is 
real  or  personal  property  in  this  state, 
and  the  defendant  has  or  claims  a  lien 
or  interest,  actual  or  continent,  therein, 
•or  the  relief  demanded  consists  whollv  or 
partly  in  excluding  the  defendant  from 
4iny  interest  or  lien  therein.  .  .  . 
Section  6206.  Publication,  how  made. 
Hie  publication  shall  be  niade  in  a  news- 


paper printed  and  published  in  the  county 
where  the  aetioii  is  brought  (and  if  there 
is  no  such  newspaper  in  the  county,  then 
in  a  newspaper  printed  and  published  in 
an  adjoining  county,  and  if  there  is  no 
such  newspaper  in  an  adjoining  county, 
then  in  a  newspaper  printed  and  published 
at  the  capitol  of  the  state),  once  in  each 
week  for  six  consecutive  weeks;  and  the 
service  of  the  summons  shall  be  deemed 
complete  at  the  expiration  of  the  time  pre- 
scribed for  publication  as  aforesaid. 

CHAPTER  74. 
Actions  for  the  Partition  of  Real  Prt^erty. 

Section  6771.  Summonsiy  to  whom  ad- 
dressed. 

The  summons  shall  be  addressed  by  name 
to  all  the  owners  and  lien  holders  who  are 
known,  and  generally  to  all  persons  un- 
known, having  or  claiming  an  interest  in 
the  property. 

Section  6773.  Rules  as  to  civil  actions 
applicable. 

Such  action  shall  be  governed  by  the 
rules  and  provisions  applicable  to  civil 
actions,  including  the  right  of  appeal,  ex- 
cept that,  when  service  of  the  summons  is 
made  by  publication,  it  shall  be  accom- 
panied by  a  brief  description  of  the  property 
sought  to  be  divided,  and  except  as  nero* 
in  otherwise  expressly  provided. 
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food  title  to  the  purchaser,  under  whom 
defendant  (now  plaintiff  in  error)  claims; 
while,  on  the  other  hand,  if  the  eourt  ac- 
quired jurisdiction  over  that  judgment  lien, 
Uie  Mckinley  interest  in  the  lands  passed 
to  the  purchaser  at  the  partition  sale,  and 
afterwards  hecame  the  property  of  plaintiffs 
(now  defendants  in  error).  This  was  upon 
the  assumption  that  the  court  had  jurisdic- 
tion to  decree  a  sale  in  the  partition  action, 
— a  question  of  state  law  arising  out  of 
facts  not  here  pertinent,  and  to  which  an 
aifirmative  answer  was  given  in  the  same 
opinion. 

i  lie  precise  question  now  presented,  there- 
fore, is  whether,  under  the  circumstances,  a 
service  by  the  publication  and  mailing  of  a 
summons  in  the  partition  suit,  naming  as 
party  and  addressee  "Albert  (iluilfuss,  as- 
psi^nee,"  and  ''Albert  B.  Quilfuss,"  consti- 
^tutcd  due  process  of  law,  conferring  juris- 
•  diction  to  render  a  judgment  binding*npon 
Albert  B.  Creilfuss,  assignee,  with  respect 
to  his  lien  upon  or  interest  in  the  land,  he 
not  having  appeared. 

There  is  a  motion  to  dismiss,  upon  the 
ground  that  the  Federal  question  was  not 
properly  raised  in  the  state  court.  This 
motion  must  be  dented.  It  is  true  that  un- 
til the  decision  of  the  supreme  court  of  the 
state,  the  Federal  right  was  not  clearly  as- 
serted. But  it  was  not  infringed  in  the 
trial  court,  which  held  in  favor  of  the  con- 
tention of  defendant  (now  plaintiff  in  er- 
ror) that  the  decree  in  the  partition  suit 
was  not  valid  because  of  the  insufiiciency  of 
the  notice  to  Qeilfuss.  It  was  the  decision 
of  the  supreme  court,  upholding  the  notice, 
that  first  ran  counter  to  the  alleged  Federal 
right.  In  a  petition  for  reargument,  filed 
by  the  now  plaintiff  in  error,  it  was  sug- 
gested that  the  necessary  effect  of  the  deci- 
sion was  to  deprive  him  of  his  property 
without  due  process  of  law,  contrary  to  the 
14th  Amendment.  Hie  supreme  court  enter- 
tained the  petition,  considered  and  over- 
ruled  the  contention  that  petitioner's  rights 
under  the  Amendment  were  infringed,  de- 
clared that  its  decision  was  to  be  inter- 
preted as  holding  against  the  contention, 
and  therefore  refused  a  reargument.  This 
is  sufficient  to  confer  jurisdiction  upon  this 
court.  Mallett  v.  North  Oirolina,  181  U. 
S.  689,  592,  45  L.  ed.  1015,  1017,  21  Sup. 
Ct.  Rep.  730.  15  Am.  Crim.  Rep.  241;  Leigh 
V.  Green,  193  U.  S.  79,  85,  48  L.  ed.  623, 
626,  24  Sup.  Ct.  Rep.  390;  McKay  v.  Kaly- 
ton,  204  U.  S.  458,  463,  51  L.  ed.  666,  669, 
27  Sup.  Ct.  Rep.  346;  Sullivan  ▼.  Texas, 
207  U.  S.  416,  422,  62  L.  ed.  274,  277,  28 
Sup.  Ct  Rep.  2X5;  Kentucl^  Union  Go>  t. 


Kentucky,  219  U.  8.  140,  158,  55  L.  ed.  187« 
136,  31  Sup.  Ct.  Rep.  171. 

We  therefore  proceed  to  the  merits. 

In  determining  what  is  due  process  of 
law  within  the  meaning  of  the  14th  Amend- 
ment, a  distinction  is  to  be  observed  betweoi 
actions  in  personam  and  actions  in  rem,  or 
quasi  in  rem.  In  Pennoyer  t.  Neff,  06  U.  S* 
714,  733,  24  L.  ed.  566,  572,  it  was  held  that 
by  force  of  the  Amendment  a  judgment  ren- 
dered by  a  state  court  in  an  aotion  in  per* 
aanam  against  a  nonresident  served  l>y  pub- 
lication of  summons,  but  upon  whom  no  9 
service  of  process  within  the* state  was? 
made,  and  who  did  not  appear  to  the 
action,  was  devoid  of  any  validity,  either 
within  or  without  the  territory  of  the  state 
in  which  the  judgment  was  rendered;  it 
being,  however,  conceded  that  a  different 
rule  obtains  where,  in  connection  with 
initial  process  against  a  person,  property 
in  the  state  is  brought  under  the  control 
of  the  eourt  and  subjected  to  its  disposition, 
or  where  the  judgment  is  sought  as  a  means 
to  reach  such  property  or  affect  some  inter- 
est in  it;  in  other  words,  where  the  action 
is  in  the  nature  of  a  proceeding  in  rem.  As 
was  said  by  the  court  (speaking  by  Mr. 
Justice  Field,  p.  734) :  "It  is  true  that,  in 
a  strict  sense,  a  proceeding  in  rem  is  one 
taken  directly  against  property,  and  has  for 
its  object  the  disposition  of  the  property, 
without  reference  to  the  title  of  Individual 
claimants;  but,  in  a  larger  and  more  gen- 
eral sense,  the  terms  are  applied  to  actions 
between  parties,  where  the  direct  object  is 
to  reach  and  dispose  of  property  owned  by 
them,  or  of  some  interest  therein.  Such 
are  cases  oommenced  by  attachment  against 
the  property  of  debtors,  or  instituted  to 
partition  real  estate,  foreclose  a  mortgage, 
or  enforce  a  lien.  So  far  as  they  affect 
property  in  the  state,  they  are  substantially 
proceedings  in  rem  in  the  broader  sense 
which  we  have  mentioned." 

But  it  is  also  settled  that  where  a  state 
has  jurisdiction  over  a  res, — as  of  course  it 
has  over  the  partition  of  lands  lying  within 
its  borders, — ^the  judgment  of  the  eourt  to 
which  that  jurisdiction  is  confided,  in  order 
to  be  binding  with  respect  to  the  interest  ei 
a  nonresident  who  is  not  served  with  process 
within  the  state,  must  be  based  upon  con- 
structive notice  given  by  publication,  mail- 
ing, or  otherwise,  substantially  in  the  man- 
ner prescribed  by  the  law  of  the  state. 
Cheely  v.  Clayton,  110  U.  S.  701,  705,  28 
L.  ed.  298,  299,  4  Sup.  Ct.  Rep.  328;  Guar- 
anty Trust  &  S.  D.  Co.  t.  Green  Cove 
Springs  k  M.  R.  Co.  139  U.  S.  137,  148,  35 
L.  ad.  lia^  120,  U  8np.  Oi.  B^  612; 
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Windsor  t.  MeVeigfa,  08  U.  8.  274,  288,  28 

L.  ed.  914,  917;  Hassall  ▼.  Wilcox,  180  U. 

8.  498,  604,  32  L.  ed.  1001,  1005,  9  Sup.  Ct. 

Rep.  690;  Thompson  t.  Thompson,  220  U. 
^  8.  651,  562,  57  L.  ed.  347,  851,  33  Sup.  Ct. 
g  Rep.  129. 

•  « In  the  case  before  ub,  therd  is  no  disputed 
question  as  to  what  steps  were  taken  in 
order  to  give  notice  to  Geilfuss  of  the  parti- 
tion suit.  The  supreme  court  of  the  state, 
in  ac<;epting  what  was  dons  as  being  a  suffi- 
cient compliance  with  the  proyisions  of  the 
statute,  in  effect  construed  the  statute  as 
permitting  such  notice  to  be  given  as  was 
in  fact  given. 

But,  the  question  whether  the  process 
thus  sanctioned  by  the  court  of  last  resort 
of  the  state  constitutes  due  process  of  law 
within  the  meaning  of  the  14th  Amendment 
being  properly  presented  to  this  court  for 
decision,  we  must  exercise  an  independent 
judgment  upon  it.  Scott  v.  MeNeal,  164 
U.  S.  34,  45,  38  L.  ed.  896,  901,  14  Sup. 
Ct.  Rep.  1108;  Ballard  T.  Hunter,  204  U. 
S.  241,  260,  51  L.  ed.  461,  474,  27  Sup.  a. 
Rep.  261;  Jacob  t.  Roberts,  223  U.  6.  261, 
56  L.  ed.  429,  32  Sup.  Ct.  Rep.  303. 

The  fundamental  requisite  of  due  process 
of  law  is  the  opportunity  to  be  heard. 
Louisville  &  N.  R.  Co.  v.  Schmidt,  177  U. 
8.  230,  236,  44  L.  ed.  747,  750,  20  Sup.  Ct. 
Rep.  620;  Simon  v.  Craft,  182  U.  S.  427, 
436,  45  L.  ed.  1165,  1170,  21  Sup.  Ct.  Rep. 
836.  And  it  is  to  this  end,  of  course,  that 
summons  or  equivalent  notice  is  employed. 
But  the  inherent  authority  of  the  states 
over  the  titles  to  lands  within  their  respec- 
tive borders  carriers  with  it,  of  necessity, 
the  jurisdiction  to  determine  rights  and  in- 
terests claimed  therein  by  persons  resident 
beyond  the  territorial  limits  of  the  state, 
and  upon  whom  the  ordinary  judicial  proc- 
ess cannot  be  served.  The  logical  result  is 
that  a  state,  through  its  courts,  may  proceed 
to  judgment  respecting  the  ownership  of 
lands  within  its  limits,  upon  constructive 
notice  to  the  parties  concerned  who  reside 
beyond  the  reach  of  process.  That  this  con- 
stitutes "due  process**  within  the  meaning 
of  the  14th  Amendment  was  recognized  in 
Pennoyer  ▼.  Neff,  supra,  and  is  no  longer 
open  to  question.  Huling  t.  Kaw  Valley 
R.  t  Improv.  Co.  130  U.  S.  659,  563,  32  L. 
ed.  1045,  1047,  9  Sup.  Ct.  Rep.  603;  Amdt 
V.  Griggs,  134  U.  S.  316,  320.  et  seq.,  33 
L.  ed.  918,  919,  30  Sup.  Ct.  Rep.  667; 
Lynch  v.  Murphy,  161  U.  S.  247,  251,  40 
L.  ed.  688,  089,  16  Sup.  Ct.  Rep.  523;  Roller 
V.  Holly,  176  U.  S.  398,  403,  44  L.  ed.  520, 
1^522,  20  Sup.  Ct.  Rep.  410.  It  is  not  dis- 
f  puted  that  the  statutory  scheme  of  publica- 

•  Hon  and  mailing,  as  established  ln*Miiins- 


sota,  for  giving  notioe  to  nonresident  ds^ 
fendants  in  actioiis  quasi  in  rem,  is,  in  its 
general  application,  sufficient  to  comply 
with  the  14th  Amendment.  But  the  statute 
provides  that  "the  summons  shall  be  ad- 
dressed by  name  to  all  the  owners  and  lien 
holders  who  are  known  ;^  and  the  contention 
is  that  the  mistake  ol  name  in  the  present 
instance  was  fatal. 

The  "due  process  of  law''  clause^  however, 
does  not  impose  an  unattainable  standard 
of  accuracy.  If  a  defendant  within  the 
jurisdiction  is  served  personally  with  proo- 
ess  in  which  his  name  is  misspelled,  he  can- 
not safely  ignore  it  on  account  of  the  mis- 
nomer. The  rule,  established  by  an  abund- 
ant weiight  of  authority,  is^  that  if  a  person 
is  sued  by  a  wrong  name,  and  he  fails  to 
appear  and  plead  the  misnomer  in  abat^ 
ment,  the  judgment  binds  him.  Lafayetta 
Ins.  Co.  V.  French,  18  How.  404,  409,  15  L. 
ed.  451,  453;  Crawford  v.  btatchwell,  2 
Strange,  1218;  Oakley  v.  Giles,  8  East,  167; 
Smith  V.  Patten,  6  Taunt,  116,  s.  e.  1  Marsh. 
474;  Smith  v.  Bowker,  1  Mass.  76,  79; 
Root  V.  Fellowes,  6  Cush.  29;  First  Nat. 
Bank  v.  Jaggers,  31  Md.  38,  47,  100  Am. 
Dec.  53,  54;  McGaughey  v.  Woods,  106  Ind. 
381,  7  N.  E.  7;  Vogel  v.  Brown  Twp.  11^ 
Ind.  299,  2  Am.  St.  Rep.  187,  14  N.  £.  77; 
Lindsey  v.  Delano,  78  Iowa,  350,  354,  43 
N.  W.  218;  Hoffield  v.  Board  of  Education, 
33  Kan.  644,  648,  7  Pac.  216. 

Of  course,  in  a  published  notice  or  sum- 
mons, intended  to  reach  absent  or  nonresi- 
dent defendants,  where  the  name  is  a  prin- 
cipal means  of  identifying  the  person  con- 
cerned. Somewhat  different  considerations 
obtain.  The  general  rule,  in  cases  of  con- 
structive service  of  process  by  publication, 
tends  to  strictness.  Oalpin  v.  Page,  18 
Wall  850,  369,  873,  21  L.  ed.  959,  963,  965; 
Priest  V.  Las  Vesas,  282  U.  8.  604,  68  L.  ed. 
-^  84  Sup.  Ct  Rep.  449.  Bat,  even  in 
names,  "due  process  of  law*  does  not  re- 
quire ideal  accuracy.  In  the  spelling  and 
pronunciation  of  proper  names  Uiere  are  no 
generally  accepted  standards;  and  the  well 
established  doctrine  of  idrnn  timans — gen-|| 
erally^applied,  as  it  Is,  to  constructive  no-* 
tice  of  suits — ^Is  a  recognition  of  this. 

The  trial  oourt  was  of  the  opinion  that 
the  question  turned  upon  whether  "Guil- 
fuas"  and  "Geilfuss**  were  idem  aonane,  and 
held  that  since  "Geilfuss''  is  evidently  a 
German  name,  the  first  syllable  must  be 
pronounced  with  the  long  sound  of  "i," 
while  the  first  syllable  of  "Guilfusa"  would 
necessarily  be  pronounced  with  the  short 
sound  of  '^i.*'  The  court  therefore  concluded 
that  the  names  were  not  idem  tonane,  and 
that  tfaa  differenot  wm  fatal   Iha  anpreiiia 
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Mart  agreed  that  "Geilfnts**  and  "GailfuasH 
were  not  idem  tofMiM,  but  held  that  this 
wai  not  the  proper  test;  that  where  a  sum- 
mone  is  served  by  publication,  the  tme  test 
is  not  whether  the  names  sound  the  same  to 
the  ear  when  pronounced,  but  whether  thej 
look  substantial! J  the  same  in  print  (fol- 
lowing Lane  r.  Innes,  43  Minn.  137,  143, 
45  N.  W.  4;  lyAutremont  v.  Anderson  Iron 
Co.  (D'Autremont  t.  Gaylord)  104  Minn. 
165,  17  L.R.A.(NJS.)  236,  124  Am.  St.  Rep. 
615,  116  N.  W.  357,  16  Ann.  Caa.  114) ;  and 
assuming  that  the  name  of  the  judgment 
creditor  of  McKinley  was  Albert  B.  Geil- 
fuss,  assignee,  the  court  said:  TThe  ques- 
tion then  is,  placing  the  names  'Albert  Guil- 
fuss,  assignee,'  and  'Albert  B.  Oeilfuss,  as- 
signee,' in  Juxtaposition,  was  there  so  ma- 
terial a  change  as  to  be  misleading?'*  This 
was  answered  in  the  negative. 

Were  we  to  theorize,  we  might  say  that 
while  each  of  these  tests  is  helpful,  neither 
is  altogether  acceptable  if  perfect  accuracy 
were  the  aim;  not  the  test  of  idem  eenane, 
because  it  does  not  appear  that  mil  persons 
would  necessarily  pronounce  Geilfuss  with 
the  long  "i,"  or  Guilfuss  with  the  short 
''i;'*  and  not  the  test  of  the  appearance  of 
the  names  as  printed  and  placed  in  juxtapo- 
sition, because  in  fact,  as  the  name  ap- 
peared in  the  summons  published  and 
mailed,  it  was  "Guilfuss"  alone,  without  any 
name  in  juxtaposition  to  serve  as  a  stand- 
ard for  comparison.  And  we  think  both 
tests  are  inadequate  if  applied  without  re- 
^gard  to  what  was  contained  in  the  sum- 
ft  mons  besides  the  mere  name  and  addition— 
•  "Albert  Guilfu8S,*assignee."  The  record,  as 
it  happens,  contains  no  copy  of  the  sum- 
mons; but  from  findings  and  admissions 
that  are  in  the  record,  we  know  that  it  was 
in  due  form,  and  therefore  that  it  contained 
such  notice  of  the  commencement  of  the  ac- 
tion and  of  its  purpose,  and  such  warning 
to  appear  and  answer,  as  would  constitute 
due  process  of  law  if  served  upon  a  defend- 
ant within  the  jurisdiction  (Minn.  Stat. 
1894,  §§  6194,  5196 ) ;  and  that  it  contained, 
inter  aZio,  a  brief  description  of  the  prop- 
erty sought  to  be  divided  (Minn.  Stat.  1894, 
§  6773,  marginal  note,  supra).  The  under- 
lying question  is  a  practical  one, — whether, 
notwithstanding  the  misnomer,  the  summons 
as  published  and  mailed,  being  otherwise 
unexceptionable,  constitutes  a  substantial 
compliance  with  the  Minnesota  statute  and 
sufficient  constructive  notice  to  the  party 
concerned.  In  determining  this,  we  need 
not  confine  ourselves  to  the  test  of  idem 
soMNie^  nor  to  the  appearanoe  of  the  name 


in  print,  but  may  employ  both  of  these,  with 
such  additional  testa  as  may  be  available 
in  view  of  what  is  disclosed  by  the  record. 
One  such  additional  test,  we  think,  is  wheth- 
er, when  two  letters  reached  the  postoffice 
at  Milwaukee,  one  addressed  "Albert  Guil- 
fuss, assignee,**  the  other  addressed  "Albert 
B.  Guilfuss,**  they  or  either  of  them  would, 
in  reasonable  probability,  be  delivered  to 
Albert  B.  Geilfuss,  then  a  resident  of  that 
city.  Another  is  whether,  assuming  that 
the  summons  as  so  mailed,  or  as  published 
in  Duluth,  and  containing  the  misspelled 
names  or  either  of  them,  had  come  to  the 
eye  of  the  veritable  Albert  B.  Geilfuss,  or 
of  any  person  knowing  him  by  that  name, 
and  sufficiently  interested  in  him  to  ac- 
quaint him  with  its  contents  if  apprised 
that  it  was  intended  for  him,  the  summons, 
as  a  whole,  would  probably  have  conveyed 
notice  that  Albert  B.  Geilfuss  was  the  per- 
son intended  to  be  summoned.  Both  of  these 
questions  are,  we  think,  to  be  answered  in 
the  affirmative.  In  view  of  the  well-known^ 
skill  of  postal  officials  and  employees  in« 
making  proper  delivery  of  letters  defective- 
ly addressed,  we  think  the  presumption  is 
clear  and  strong  that  the  letters  would 
reach — indeed,  that  they  did  reach — ^the  true 
Albert  B.  Geilfuss  in  Milwaukee.  And  it 
seems  to  us  that  any  person  knowing  him, 
and  knowing  the  correct  spelling  of  his 
name,  and  having  reason  to  acquaint  him 
with  the  contents  of  a  notice  of  this  char- 
acter if  supposed  to  be  intended  for  him, 
would  probably  realize  for  whom  such  notice 
was  intended,  notwithstanding  the  name 
was  spelled  "Guilfuss."  The  general  resem- 
blance between  the  names  is  striking,  how* 
ever  they  are  to  be  pronounced.  And  the 
designation  "assignee^'  was  an  additional 
means  of  identification.  That  Geilfuss  him- 
self, upon  receiving  the  notice,  would  be 
sufficiently  warned  that  it  affected  his  inter- 
est in  the  Minnesota  lands  under  his  judg- 
ments against  McKinley,  is  free  from  doubt. 
He  would,  of  course,  observe  the  misnomer; 
but,  having  received  the  notice  which  it 
was  the  purpose  of  the  law  to  convey  to 
him,  he  could  not  safely  ignore  it  on  the 
ground  of  the  mistake  in  the  name,  any 
more  than,  if  personally  served  with  sum- 
mons within  the  state  of  Minnesota,  he 
could  have  ignored  it  on  account  of  a  simi- 
lar misnomer. 

We  conclude  that  there  was  due  process 
of  law  in  the  partition  suit,  and  that  there- 
fore the  present  judgment  should  be  af- 
firmed. 

Judgments  In  Kos.  325  and  326  affirmed* 
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CHARLLS  W.  DALE,  Edward  Bott,  and 
Henry  Ampt,  Trustees  In  Bankruptcy  of 
David  Rohrer,  Bankrupt,  Appts., 

▼. 

EDWARD  M.  PATTISON. 


Chattel  Mortgages  (^  194*)— Reoobding 
— OuANos  or  PossBSSioN— Pbopbbtt  In- 
capable or  Physical  Delivebt. 

1.  A  transaction  in  the  nature  of  a  pledge 
of  personal  property  so  situated  that  it  is 
not  within  the  power  of  the  owner  to  de- 
liver it  to  the  pledgee,  the  owner  having  no 
such  visible  possession  and  apparent  owner- 
ship as  would  probably  be  relied  upon  by 
creditors,  purchasers,  and  mortgagees,  will 
not,  in  the  absence  of  a  controlling  decision 
of  the  state  courts,  be  regarded  by  the  Fed- 
eral courts  as  embraced  by  the  provisions  of 
Ohio  Gen.  Code,  §  8600,  that  chattel  mort- 
gages, or  conveyances  intended  to  operate 
as  such,  if  not  accompanied  by  actual  change 
of  possession,  shall  be  invalid  as  against 
certain  designated  third  parties  unless  re- 
corded. 

[EM.  Note.— For  other  CAses.  see  Chattel  Mort- 
EEges.  Cent  Dig.  8fi  426.  427;    Dec  Dig.  |  194.*] 

Pledges  (S  11*)— Change  or  Possession. 

2.  The  existence  in  Ohio  of  a  more  strin- 
gent rule  as  to  the  delivery  of  possession 
necessary  to  validate  a  pledge  as  against 
the  pledgeor's  creditors,  purchasers,  and 
mortgagees  than  that  which  obtains  in  the 
case  of  sales  cannot  be  deduced  from  the 
provisions  of  Gen.  Code,  §  8610,  that,  when 
goods  and  chattels  remain  for  five  years  in 
the  possession  of  a  person,  or  those  claiming 
under  him,  to  whom  a  pretended  loan  there- 
of has  been  made,  they  shall  be  the  property 
of  such  person,  unless  a  reservation  of  a 
right  to  them  is  made  to  the  lender  in  writ- 
ing, and  the  instrument  duly  filed  or  re- 
corded. 

[B«<1.  Note.— For  other  cases,  see  Pledges.  Cent. 
Dig.  18  18-SS:  Dec.  Dig.  f  U.*] 

Bankruptcy     (S    188*)— Tbansfeb&— Dis- 

TILLEBT    WaBEUOUSE  RECEIPTS— Cu AN OE 

OF  Possession. 

3.  A  physical  change  of  possession  is  not 

essential  in  Ohio  to  validate,  as  against  the 

creditors  of  a  distiller,  represented  by  his 

trustees  in  bankruptcy,  a  transaction  in  the 

nature  of  a  pledge  of  a  specific  number  of 

barrels  of  whisky  stored  in  his  own  bonded 

distillery   warehouse,   accompanied   by   the 

issuance  and  transfer,  conformably  to  trade 

usage,  of  the  distiller's  warehouse  receipts 

representing  such  whisky, 

[IBd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  IS  270,  286-289,  291-295 ;  Dec.  Dig.  |  188.*j 
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Argued  April  23,  1914.     Decided  June  8, 
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APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which,  on  a  second  ap- 
peal, affirmed  a  decree  of  the  District  Court 
for  the  Southern  District  of  Ohio,  sustain- 
ing a  pledge  as  against  the  trustees  in  bank- 
ruptcy of  the  pledgeor's  estate.    Affirmed. 

See  same  case  below,  on  first  appeal,  116 
C.  C.  A.  630,  196  Fed.  6;  on  second  appeal, 
117  C.  C.  A.  6G3,  199  Fed.  987. 


Statement  by  Mr.  Justice  Pitney: 
David  Rohrer  for  many  years  prior  to 
November  5,  1900,  owned  and  operated  a 
distillery  in  Montgomery  county,  Ohio.  Ono 
that  day  he  was  adjudicated  a* bankrupt, 7 
and  the  appellants  were  appointed  his  trus- 
tees. Tn  the  following  month  they  filed  an 
application  in  the  bankruptcy  proceedings, 
setting  forth  that  in  the  distillery  ware- 
houses of  the  bankrupt  there  were  stored 
about  9,800  barrels  of  Bourbon  and  rye 
whiskies,  to  which  there  were  many  con- 
fiicting  claims;  among  the  claimants  being 
certain  named  persons  to  whom  it  was  al- 
leged the  bankrupt  had  pledged  or  hypothe- 
cated  certain  barrels  of  the  whiskies.  One 
of  the  parties  so  named  was  the  respondent, 
Edward  M.  Pattison.  The  application 
prayed  that  all  of  the  claimants  be  notified 
of  the  proceedings,  be  made  parties  thereto, 
and  be  required  to  set  up  their  respective 
claims.  Pattison  filed  an  answer  and  in- 
tervening petition,  claiming  that  210  bar- 
rels of  whisky  (specifying  them  by  num- 
bers) were  a  part  of  a  lot  of  800  barrels 
that  had  been  pledged  or  hypothecated  to 
him  by  Rohrer  as  security  for  certain  loans ; 
the  remainder  of  the  800  barrels  having 
been  sold  by  Rohrer  without  the  knowledge 
of  Pattison.  It  was  denied  that  the  whis- 
kies were  or  ever  had  been  in  Rohrer's 
possession,  it  being  alleged  that  all  of  them, 
as  soon  as  manufactured,  were  placed  in 
the  storage  warehouse  in  the  possession  and 
control  of  the  government  of  the  United 
States,  and  that  certain  moneys  were  loaned 
by  Pattison  to  Rohrer,  to  secure  payment 
of  which  the  latter  assigned  and  transferred 
in  writing  to  the  former  his  entire  inter- 
est in  certain  designated  barrels  of  whisky 
then  on  storage  in  said  warehouse,  the 
agreement  and  transfer  being  evidenced  by 


*For  other  esses  see  same  topic  &  S  number  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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doemnents  in  tbe  form  of  warehouse  re*  I  of  their  mairafeetiire,  the  warehooee  ftampe 
oeipU,  el  which  the  following  ie  a  sample:  |  thereon,   and   the  number  el   the  bonded 

No.  760. 

Stored  in  Warehouse, 

66  bbls.  in  No.  2. 

94  bbls.  in  No.  1. 

The  David  Rohrer  Distillery,  Montgomery  Countj* 

Fire  Copper  Bourbon  and  Pure  Rye. 

Brand  and  Distillery  EsUblished  in  1847. 

•  Germantown,  O.,  Feb.  23,  1906. 
Received  in  my  distillery.  Bonded  Warehouse  No.  11,  first  district  of  Ohio,  for  a<y 
eount  and  subject  to  the  order  of  £.  M.  Pattison,  deliverable  only  on  the  return  of  this 
warehouse  receipt  and  the  written  order  of  the  holder  thereof,  and  on  payment  of  the 
United  States  government  tax  and  all  other  taxes  and  storage  at  the  rate  of  5  cents  per 
barrel  per  month  from  storage  free, 

One  hundred  and  fifty  barrels    D.  Rohrer  pore  Bourbon  whislgr,  entered  into  bond  aa 
ioUows:    66  bbls.  Rye;  94  bbls.  Bourbon. 


e 


Special 
jiumber. 
107,863 

108,002 


Net  wine 
gallons. 

7,600.48 


Proof* 


102 


Proof 
gallons. 

7,406.70 


When 
made. 

Feb.  10,  12,  IS, 
H  *  16/06 


Warehouse 
stamp. 

Y 

44,963 


45402 


66  Rye. 

94  Bourbon. 

Gauged  by  F.  P.  Thompson,  U.  8.  ganger. 

Loss  or  damage  by  fire,  the  elements,  riots,  accidents,  evaporation,  and  shrinkage 
At  owner's  risk.  It  is  hereby  guaranteed  that  the  loss  by  natural  evaporation  and  on 
account  of  defective  cooperage  on  each  and  every  barrel  of  this  whisky  shall  not  be  more 
than  1  gallon  in  excess  of  the  government  allowance  during  the  first  seven  years  of  the 
•bonded  period. 

It  is  expressly  provided  that  in  the  payment  of  excess  under  this  guaranty  the  basis 
xft  settlement  shall  be  the  cost  price  of  said  whisky  in  bond  at  the  date  of  tax,  payment 
figured  upon  the  original  contract  price  therefor,  and  the  carrying  charges  thereon  at 
the  rate  of  tax  imposed  by  the  internal  law  upon  distilled  spirits  at  the  date  of  the 
^thdrawal. 

^The  owner  of  the  whisky  under  this  receipt  in  accepting  it  agrees  to  furnish  the* 
jnoney  to  pay  all  taxes  when  the  same  become  due. 

This  warehouse  receipt  is  given  in  conformity  with  the  warehouse  laws  of  the  state 
jfi  Ohio  and  the  laws  of  the  United  Ststes  in  force  at  this  date. 

David  Rohrer,  Proprietor. 


By  an  amendment  to  his  intervening  peti- 
-tion,  Pattison  set  forth : 

*That  for   more  than  forty  years  last 

past,  and  ever  since  the  enactment  by  the 

•Congress  of  the  United  States  of  the  laws 

-relating    to   the    storing   by    distillers    of 

-whisky  in  distillery  bonded  warehouseSi  it 

•has  been  and  still  continues  to  be  the  usual 

And  customary  course  of  doing  business  by 

distillers   of   whisky   to   sell,   pledge,   and 

transfer  whisky  deposited  by  them  in  their 

distillery  bonded  warehouses  by  the  making, 

issuing,  and  delivering  by  them  of  their 

warehouse  receipts  to  the  vendee  or  pledgee 

4>f  the  barrels  of  whisky  sold  or  pledged 

(describing  and  identifying  in  said  ware- 

liouse  receipts  the  barrels  of  whisky  sold 

«or  pledged,  by  their  serial  numbers,  the  date 


warehouse  in  which  situated),  and  agree- 
ing in  said  warehouse  receipts  to  hold  said 
barrels  of  whisky  sold  or  pledged  for  the 
account  and  subject  to  the  order  of  the 
vendee  or  pledgee  thereof,  and  in  and  by 
the  sale  and  pledge  as  aforesaid  of  barrels 
of  whisky  in  their  distillery  bonded  ware- 
houses to  obtain  money  and  advances  of 
money  to  enable  them  to  carry  on  business 
as  distillers,  and  during  all  of  said  time 
it  has  been  and  continues  to  be  among  dis- 
tillers and  bankers,  brokers,  dealers  in 
whisky,  and  all  persons  having  transac- 
tions with  distillers,  an  established  custom 
and  a  commercial  usage  generally  known 
and  acted  upon  to  regard  and  consider  said 
warehouse  receipts  as  giving  oonstructiva 
possession  of  the  barrels  of  whisky  men- 


«B  1013. 

e 

•  tioned  therein,  aad  u  oonTeyiiig*eiiher  an 
absolute  title  or  a  special  IntereBt^  accord- 
ing to  the  nature  of  the  transaction,  and 
as  partaking  in  many  respects  of  the  char- 
aoter  of  commercial  paper,  transferable  by 
indorsemflnt,  either  absolutely  or  as  col- 
lateral security,  and  as  inyesting  the  holder 
of  the  warehouse  receipts  with  the  title, 
property  in,  or  possession  of  the  barrels 
of  whisky  mentioned  in  said  warehouse  re- 
ceipts according  to  tiie  rights  of  the  original 
parties  to  the  transaction,  and  as  constitut- 
ing the  owner  of  the  distillery  bonded  ware- 
house issuing  and  deliTcring  such  ware- 
house receipts,  as  the  bailee  for  the  Tendoe 
or  pledgee  of  the  barrels  of  whisky  in  said 
warehouse  receipts  mentioned;  and  this 
practice  and  method  of  doing  business  has 
obtained  for  more  than  forty  years,  and  be- 
oome  an  important  part  of  the  commercial 
^stem  of  the  country,  so  that  it  is  well 
understood  and  according  to  the  usual 
course  of  business  that  the  use  and  purpose 
of  a  warehouse  receipt  is  to  enable  the 
owner  of  said  distillery  bonded  warehouse 
to  sell,  pledge,  and  transfer  the  title  or  the 
possession  of  the  barrels  of  whisky  in  his 
bonded  warehouse  for  the  purpose  of  rais- 
ing money  or  securing  advances  thereon 
either  by  sale  or  pledge." 

The  trustees  filed  a  general  demurrer, 
which  was  sustained  by  the  referee,  and 
the  order  sustaining  it  was  affirmed  by 
the  district  court  (186  Fed.  097).  The  cir- 
cuit court  of  appeals  reversed  the  district 
court,  and  remanded  the  case  for  further 
prdSceedings  (116  C.  C.  A.  630,  196  Fed.  6). 
Thereupon  the  district  court,  in  obedience 
to  the  mandate,  overruled  the  demurrer  and 
rendered  final  judgment  in  favor  of  Patti- 
son,  which  was  affirmed  by  the  court  of 
appeals;  and  an  appeal  to  this  court  was 
then  allowed. 

Mr.  Ijee  Warren  James  for  appellants. 
Messrs.  W.  H.  Mackoy  and  M.  L.  Bucfa- 
^  waiter  for  appellee. 

•  •  Mr.  Justice  Pitney,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Tlie  transactions  in  question,  as  between 
Bohrer,  the  bankrupt,  and  Pattison,  the  ap- 
pellee, are  not  distinguishable  from  those 
that  were  under  consideration  in  Taney  v. 
Penn.  Nat.  Bank,  232  U.  S.  174,  68  U  ed. 
— ^  84  Sup.  Gt.  Rep.  288.  In  that  case  the 
distilling  company  deposited  as  security  for 
the  loan  made  by  the  bank  certain  gauger's 
certificates,  in  addition  to  warehouse  re- 
oeipts  issued  by  itself.  But  the  sole  signifi- 
cance of  the  ganger's  certificates  was  that 
th^  constituted  evidence  that  the  whiskies 
had  besn  deposited  in  the  storehouse  in  bar- 
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rels  marked  sad  numbered  as  required  by 
the  act  of  Congress.  Since  it  is  admitted 
in  the  present  case  that  the  whiskies  in 
question  were  in  fact  on  storage,  as  men 
I  tioned  in  the  warehouse  receipts  delivered 
by  Rohrer  to  Pattison,  and  that  the  barrels 
were  stamped,  marked,  and  numbered  as 
therein  stated,  the  fact  that  no  ganger's  cer- 
tificate was  delivered  to  Pattison  is  of  no 
present  consequence. 

The  legal  effect  of  such  a  transaction  de- 
pends upon  the  local  law.  In  Taney  v.  Penn 
Nat.  Bank,  upon  finding  that,  by  the  law 
of  Penn^lvania,  the  ordinary  rule  as  to 
the  effect  of  the  retention  of  physical  pos* 
session  by  the  vendor  of  personal  property, 
which  he  is  capable  of  delivering  to  the 
vendee,  is  not  applied  by  the  courts  of  that 
state  to  cases  where  the  inherent  nature 
of  the  transaction  and  the  attendant  cir- 
cumstances are  such  as  to  preclude  the  pos- 
sibility of  a  delivery  by  the  vendor  that 
would  be  consistent  with  the  avowed  and 
fair  purpose  of  the  sale,  or  where  the  ab- 
sence of  a  physical  delivery  is  excused  by 
the  usages  of  the  trade  or  business  in  which 
the  sale  is  made,  we  held  that,  considering 
the  situation  of  the  property  and  the  usages 
of  the  business,  the  transaction  between  the 
distiller  and  the  bank  was  valid,  and  gave 
to  the  latter  a  lien  upon  the  whisky  su- 
perior to  that  of  the  trustee  in  bankruptcy. 

The  question  here  presented  is  whether  § 
the  local  law  of* Ohio  so  far  differs  from* 
that  of  Pennsylvania  that  a  different  result 
should  be  reached.  In  behalf  of  appellants 
it  is  insisted  that  there  is  in  Ohio  a  set- 
tled legislative  policy  with  reference  to  the 
change  of  possession  necessary  for  the  crea- 
tion of  liens  on  personal  property.  Section 
8560  of  the  General  Code  is  cited  (former- 
ly §  4150,  Rev.  Stat).    It  reads  as  follows: 

"Sec  8560.  A  mortgage,  or  conveyance 
intended  to  operate  as  a  mortgage,  of  goods 
and  chattels,  which  is  not  accompanied  by 
an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession 
of  the  things  mortgaged,  shall  be  absolutely 
void  as  against  the  creditors  of  the  mort- 
gagor, subsequent  purchasers,  and  mort- 
gagees in  good  faith,  unless  tiie  mortgage,, 
or  a  true  copy  thereof,  be  forthwith  de- 
posited as  directed  In  the  next  succeeding^ 
section." 

It  is  insisted  that  this  clearly  and  unmis- 
takably establishes  the  doctrine  that  any 
transaction  designed  to  give  a  security  in 
personal  property,  if  not  accompanied  by 
an  actual  change  of  possession,  must  be 
placed  in  the  form  of  a  chattel  mortgage 
and  filed  for  record,  in  order  to  be  good  aa 
against  creditors.  It  seems  to  us,  however,, 
that  we  should  not  fail  to  consider  the  well- 
recogniaed   distinction   between   a   ehattel 
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mortgage  and  a  pledge.  A  mortgage  of 
chattels  imports  a  present  conveyance  of 
the  legal  title,  subject  to  defeasance  upon 
performance  of  an  express  condition  subse- 
quent, contained  either  In  the  same  or  in 
a  separate  instrument.  It  may  or  may  not 
be  accompanied  by  a  delivery  of  possession. 
On  the  other  hand,  where  title  to  the  prop- 
erty is  not  presently  transferred,  but  pos- 
session only  is  given,  with  power  to  sell 
upon  default  in  the  performance  of  a  con- 
dition, the  transaction  is  a  pledge,  and  not 
a  mortgage. 

There  is  no  question  that  in  Ohio,  as  else- 
where, a  chattel   mortgage,   as  well  as  a 
^  pledge,   is   valid   between   the   parties,   al< 
O  though    not    recorded.     And,    without    the 
•  statute,  it  would*be  good  as  against  credit- 
ors,  purchasers,   and   mortgagees    in   good 
faith.     The  primary  purpose  of  the  act  is 
to   protect   persons  of   these   classes,   who 
might  otherwise  sustain  losses  by  relying 
upon  the  possession  and  apparent  owner- 
ship of  the  chattels  by  the  mortgagor.    In 
the  case  of  an  ordinary  pledge,  there  is  no 
need   of  recording,   since   the  pledgeor   at 
once  parts  with  possession. 

But  what  shall  be  said  when  the  trans- 
action relates  to  personal  property  which 
is  so  situated  that  it  is  not  within  the 
power  of  the  owner  to  deliver  it  to  mort- 
gagee or  pledgee,  and  of  which  he  has  no 
such  visible  possession  and  apparent  owner- 
ship as  would  probably  be  relied  upon  by 
creditors,  purchasers,  and  mortgagees? 
Does  §  8560,  Gen.  Code,  which  declares  that 
mortgages  in  such  case  shall  be  invalid 
against  the  designated  third  parties  unless 
recorded  necessarily  apply  to  transactions 
in  the  nature  of  a  pledge,  which  are  not 
mentioned  in  terms?  The  effect  would  be 
to  greatly  hamper,  sometimes  to  prevent, 
transactions  in  the  nature  of  a  pledge,  where 
only  constructive  possession  of  the  property 
could  be  transferred.  We  cannot  give  to 
the  section  cited  so  extensive  a  meaning,  in 
the  absence  of  a  decision  by  the  state  court 
adopting  that  construction.  None  such  is 
referred  to. 

It  is  contended  that  a  different  rule  exists 
in  Ohio  as  to  the  delivery  of  possession  in 
the  case  of  pledges  from  that  which  obtains 
in  the  case  of  sales.  Section  8619,  Gen. 
Code  (Rev.  Stat.  §  4197),  is  cited. 

"Sec.  8619.  When  goods  and  chattels 
remain  for  five  years  in  the  possession  of 
a  person,  or  those  claiming  under  him,  to 
whom  a  pretended  loan  thereof  has  been 
made,  they  shall  be  the  property  of  such 
person,  unless  a  reservation  of  a  right  to 
them  is  made  to  the  lender  in  writing,  and 
the  instrument  recorded  within  six  months 
after  the  loan  is  made,  in  the  recorder's 
office  of  the  county  where  one  or  both  of  the 


parties  reside^  or  unless  such  instrument  ii  h 
filed  as  provided  by  law  with  respect  to  § 
ehattermortgages.    But  if  a  loan  of  goods  * 
and  chattels  is  made  to  an  art  museum  asso- 
ciation within  this  state^  such  reservation  of 
a  right  to  them  may  be  so  made  and  record- 
ed at  any  time  within  five  years  from  the 
date  of  the  loan." 

But  in  the  Code,  this  section  is  made  a 
part  of  chapter  4,  entitled  "Statute  of 
Frauds  and  Perjuries."  It  partakes  also 
of  the  nature  of  a  statute  of  limitations. 
We  are  unable  to  see  anything  in  it  to 
establish  the  asserted  distineti<m  between 
sales  and  pledges,  and  we  are  unable  to  find 
that  any  such  force  has  been  given  to  it 
by  the  courts  of  Ohio. 

The  cases  to  which  particular  reference 
is  made  are  Gibson  ▼.  Chillicothe  State 
Bank,  11  Ohio  St.  811;  Thome  v.  First 
Nat.  Bank,  37  Ohio  St.  254,  and  Hunt  v. 
Bode,  66  Ohio  St.  255,  64  N.  £.  126.  All 
are  decisions  by  the  supreme  court  of  the 
state.  In  the  Gibson  Case,  in  an  action  of 
trespass  for  levying  upon  and  detaining 
certain  property  by  virtue  of  an  execution 
against  their  bailees,  plaintiffs,  in  order  to 
prove  their  property  and  right  of  posses- 
sion, gave  in  evidence  certain  warehouse 
receipts,  reading  in  substance  as  follows: 
"Received,  Chillicothe,  November  13,  1852, 
of  Messrs.  Gibson,  Stockwell,  &  Company, 
and  for  their  account,  the  following  prop- 
erty, in  good  order,  which  we  agree  to  hold 
irrevocably  subject  to  their  order,  they 
having  a  lien  thereon  for  the  full  cost  of 
the  same."  It  was  held  that  the  legal  effect 
of  such  a  receipt  was  to  pass  the  general 
property  and  right  of  possession  to  the 
holder,  and  that  this  effect  was  not  im- 
paired by  the  recital  that  the  holder  had  a 
lien  upon  the  property.  The  court,  in  its 
opinion,  recognized  that  receipts  of  this 
kind,  from  long  and  general  use  in  commerce 
and  trade,  had  come  to  have  a  well-under- 
stood import  amoung  business  men,  which 
(as  the  court  said)  ought  not  to  be  con- 
founded or  perhaps  even  qualified  by  a 
strict  construction  of  the  literal  and  gram- 
matical meaning  of  the  words  employed. 
And  the  court  proceeded  to  say:  "The© 
receipts  in  this  case  are  in*  -ome  particulars  • 
variant  from  each  other;  and  yet  we  have 
no  doubt  they  would  all  be  recognized  by 
commercial  men  as  of  like  import  and 
equal  validity  as  warehouse  receipts.  And 
if  so,  they  as  absolutely  transfer  the  general 
property  of  the  goods  and  chattels  therein 
expressed  as  would  a  bill  of  sale.  They  are 
a  kind  of  instrument  extensively  used  by 
commercial  men  as  the  most  eonvenioit 
mode  of  transfer  and  constructive  delivery 
of  property,  and  facilitating  the  ready 
realization  of  the  price  of  products  by  the 
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produoer  remote  from  market.  Pnblio 
policy,  as  well  at  respect  to  good  faith,  re- 
quires that  those,  like  other  instruments  of 
commerce,  should  be  so  regarded  in  courts 
as  not  to  unjustly  impair  confidence  in 
them  elsewhere.  And  this  view  of  the  legal 
effect  of  such  instruments,  we  think  fully 
sustained  by  the  authorities  cited  by  coun- 
ael;  and  especially  by  the  case  of  Gibson  ▼. 
fitevens,  8  How.  384,  12  L.  ed.  1123."  It 
was  therefore  held  that,  in  spite  of  the 
recital  that  Gibson,  Stockwell,  ft  Company 
liad  a  "lien  thereon  for  the  full  cost  of  the 
same,"  the  warehouse  receipts  tended  to 
proTe  that  the  plaintiffs  had  a  general 
ownership  in  the  property,  and  that  the 
trial  court  erred  in  ruling  otherwise,  llie 
citation  of  Gibson  ▼.  Stevens  is  significant, 
because  in  that  case  this  court,  in  an  opin- 
ion by  Mr.  Chief  Justiea  Taney,  recognized 
^hat  where  personal  property  is,  from  its 
character  or  situation,  not  capable  of 
actual  delivery,  the  delivery  of  a  ware- 
house receipt  or  other  evidence  of  title  is 
•ufficient  to  transfer  the  property  and  right 
of  possession  to  another;  and  also  because 
this  decision  was  based  in  large  part  upon 
.the  usages  of  trade  and  commerce. 

In  Thome  v.  First  Nat.  Bank,  ubi  supra,  it 
was  held  that  an  instrument  in  the  form  of 
A  warehouse  receipt,  executed  by  a  debtor 
to  his  creditor,  upon  property  owned  by  the 
•debtor,  who  was  not  a  warehouseman,  and 
made  for  the  sole  purpose  of  securing  the 
ereditor,  was  void  as  against  other  creditors 

f  where  the  property  remained  in  the  posses- 
sion of  the  debtor.  The  court  cited  and 
•  relied  upon  Bev.*8tat.  §  4150,  above  quoted, 
and  in  effect  held  that  the  attempt  by  the 
warehouse  receipts  to  establish  a  lien  upon 
the  personal  property  was  in  conflict  with 
the  policy  of  that  section,  and  therefore 
invalid  as  to  a  creditor.  Gibson  v.  Chilli- 
cothe  State  Bank  was  distinguished  upon 
the  ground  that  in  that  case  the  warehouse 
receipts  were  offered  to  show  ownership,  and 
not  a  mere  agreement  for  securing  an  in* 
debtedness.  It  will,  however,  be  observed 
that  in  the  Thome  Case  the  property  in 
question  was  in  the  possession  of  the 
borrowers,  and  there  was  nothing  in  its 
character  or  situation  to  prevent  an  actual 
delivery  of  it  to  the  lender. 

In  Hunt  V.  Bode,  ubi  supra,  which  is  the 
most  recent  case  upon  the  subject  to  which 
<nx  attention  haa  been  called,  one  Stothfang 
had  delivered  to  a  bank  certain  warehouse 
receipts  for  whisky  as  coUateral  for  a  loan 
of  money  made  to  him  by  the  bank,  and 
thereafter  undertook  to  make  a  second  trans- 
fer or  pledge  to  another  party,  subject  to  the 
claim  of  the  bank.  A  copy  of  this  instru- 
ment was  served  upon  the  bank,  and  it  was 
notified  to  retain  possession  of  the  ware- 


house receipts  pledged  with  it  as  collateral 
security  for  its  claim  against  the  pledgeorr 
and  after  it  was  duly  paid,  the  balance  of 
the  receipts  were  to  be  turned  over  to  the 
second  pledgee.  Hie  transaction  was  sus- 
tained, the  court  remarking:  "Delivery  of 
the  property  pledged  is  generally  essential 
to  a  valid  pledge,  and  it  is  equally  true  that 
to  make  a  valid  sale  or  transfer  of  any 
spedes  or  article  of  personal  property,  a 
delivery  of  the  property  sold  or  transferred 
is  necessary.  .  •  •  But  it  does  not  follow 
that  actual  or  physical  delivery  should 
always  accompany  the  sale  or  transfer,  and 
this  is  also  true  as  to  the  pledging  of  choses 
in  action  or  other  kinds  of  personal  prop- 
erty. The  delivery  in  some  cases  may  be 
symbolical,  such  as  the  handing  over  the 
writing  which  constitutes  the  title  to  the^ 
property,  just  as  was  done  in  this  case,  to^ 
seeare  the  Atlaa  National  Bank* for  the* 
money  it  had  loaned  to  Stothfang.  He 
delivered  to  the  bank,  not  the  166  barrels 
of  whisky,  but  the  warehouse  receipts  for 
the  same,  which  were  its  muniment  of  title 
and  control  of  the  property  they  represented. 
And  when  the  pledgeor  desired  to  secure  the 
payment  of  the  note  held  against  him  by 
Dieckmann,  he  executed  and  delivered  to  him 
the  transfer  of  all  interest  in  the  receipts 
which  would  ronain  after  the  bank's  claim 
should  be  satisfied.  This  transfer  was  not 
strictly  a  pledge,  but  an  assignment  and 
transfer  of  the  stated  interest  in  the  ware- 
house receipts;  but  if  it  is  desired  that  we 
call  it  a  pledge,  as  has  been  done  by  counsel, 
we  still  observe  that  constructive  possession 
in  the  second  pledgee  would  be  sufficient,  if 
the  intent  to  deliver  such  possession  is 
clearly  apparent.  It  is  the  application  of 
the  familiar  rule  that  the  transfer  is  com- 
plete and  delivery  made  when  the  owner 
has  done  all  that  he  can  do  in  the  premises, 
and  has  given  such  possession  to  the  pledgee 
or  transferee  as  the  nature  of  the  property 
and  its  situation  will  permit.  In  this  case 
Stothfang  owned  a  vsluable  equity  in  the 
warehouse  receipts  held  by  the  bank,  as 
their  sale  afterwards  made  manifest,  and 
it  was  such  interest  in  them  that  could 
be  made  the  subject  of  sale  and  transfer,  and 
even  pledge;  and  certainly  Stothfang  gave 
to  Dieckmann  possession  of  all  interest  in 
and  title  to  the  receipts  which  would  re- 
main after  the  debt  due  the  bank  was  satis- 
fied. This  was  all  the  delivery  that  oould 
then  be  made,  and  it  was  at  least  a  con- 
structive delivery,  and  this,  we  think,  meets 
the  demands  of  tiie  law." 

We  are  unable  to  find  in  these  decisions  a 
recognition  of  the  distinctions  insisted  upon 
by  counsel  for  appellants.  On  the  contrary, 
the  supreme  court  of  Ohio  clearly  reoog- 
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Blses  the  effeetiTenesB  of  a  symbolical  de- 
livory. 

It  is  erident,  also,  that  that  court  reeog- 
nizes  the  force  of  a  long-continued  com- 
H  mercial  usage.  And  this  lends  peculiar 
^  signifloanoe  to  the  conceded  existence  for 
•  more*  than  forty  years  of  the  custom  and 
eommercial  usage  set  up  by  appellee  in  the 
amendment  to  his  intervening  petition, 
quoted  in  the  prefatory  statement.  It  is 
no  answer  to  say  that  a  trade  custom  or 
usage  should  not  prevail  against  clear  and 
unequivocal  rules  of  law.  This  is  a  petiHo 
prinoipU,  The  question  under  oonsidera* 
tion  is  whether  certain  portions  of  the 
written  law  are  to  be  given  by  construc- 
tion an  effect  different  from  that  expressed 
in  their  language,  on  the  ground  that,  by 
authoritative  decisions  of  the  supreme  court 
of  the  state,  the  asserted  policy  has  been 
found  to  be  implied  in  them.  .Since  it 
seems  to  us  that  neither  the  statutes  nor 
the  decisions  go  to  the  extent  that  is  claimed 
for  them  by  appellants,  we  may  refer  to 
the  established  custom  as  evidence  of  what 
has  long  been  understood  as  the  law;  for,  as 
this  court  held  in  Gibson  v.  Stevens,  and  as 
the  supreme  court  of  Ohio  held  in  Gibson  v. 
Chillicothe  State  Bank,  such  usages  are 
to  be  judicially  recognized  as  a  part  of 
the  law. 

It  results  that  by  the  local  law  the 
transactions  in  question  as  between  Hohrer 
and  Pattison,  had  the  effect  of  transferring 
to  the  latter  the  legal  title  and  right  to 
possession  for  the  purposes  of  the  agreement 
between  them;  and  we  think  it  is  a  matter 
of  indifference  whether  the  transaction  be 
called  a  pledge,  or  an  equitable  pledge,  or 
an  equitable  lien.  The  substance  of  the 
matter  is,  for  present  purposes,  the  same. 

This  being  so,  the  superiority  of  Patti- 
son's  right  over  that  of  the  trustees  in 
bankruptcy  is  established  by  the  decision 
of  this  court  in  Taney  v.  Penn  Nat.  Bank, 
232  U.  S.  174,  58  L.  ed.  — ,  34  Sup.  Ct  Rep. 
288. 
Decree  affirmed. 


(234  U.  8.  411) 

MISSOURI,  KANSAS,  A  TTXAS  HAIL- 
WAY  COMPANY  OF  TEXAS,  Plff.  in 
Err., 

V. 

S.  0.  HARRIS. 

Constitutional  Law  (§  317*)— Costb  (| 
4*)— Due  Pbocess  op  Law— Allowing 
Attobnky's  Fee  to  Successful  Plain- 

TIFT. 

1.  Due  process  of  law  Is  not  denied,  eon- 
trary  to  U.  S.. Const.,  14th  Amend.,  by  the 
provisions  of  Texas  Laws  '1909»  p..  93,  for 
the  allowance  of  a  reasonable  attorney's  fee 
of  not  over  $20  to  the  successful  plaintiff 


in  a  suit  in  which  an  attorn^  is  actually 
employed  upon  a  claim  not  exceeding  $200, 
against  "any  person  or  corporation  doing 
business  In  this  state,  for  personal  services 
rendered,  or  for  labor  done,  or  for  material 
furnished,  or  for  overcharges  on  freight  or 
express,  or  for  any  claim  for  lost  or  dam- 
aged  freight,  or  for  stock  killed  or  injured 
by  such  person  or  corporation,  its  agents  or 
employees,"  where  such  claim  is  not  paid 
within  thirtv  davs  after  demand,  and  tha 
recovery  is  for  the  full  amount  claimedi 

lEA.  Note.— For  other  cases,  see  Constitatlonat 
L«w.  Dec  Dla.  I  317  ;•  Costs.  Cent  Dig.  H  2^  Si. 
1« ;   Dec.  Dig.  I  4.*J  •  WM  -,  ^ 

CoNBrriTUTiowAi*  Law  (S  248*)— Equat 
Pboteotion  of  the  Laws— Allowihg 
Attobnst's  Feb  to  Successful  PliAin- 

TIFF. 

2.  There  is  no  denial  of  the  equal  protec* 
tion  of  the  laws,  contrary  to  U.  S.  Const., 
14th  Amend.,  in  the  provisions  of  Texas 
Laws  1009,  p.  93,  for  the  allowance  of  a  rea- 
sonable attomey^s  fee  of  not  over  $20  to 
the  successful  plaintiff  in  a  suit  in  which, 
an  attorney  is  actually  employed  upon  a^ 
claim  not  exceeding  $200,  against  "any  per- 
son or  corporation  doing  business  in  thia 
state,  for  personal  services  rendered,  or  for 
labor  done,  or  for  material  furnished,  or 
for  overcharges  on  freight  or  express,  or  for^ 
any  claim  for  lost  or  damaged  freight,  or 
for  stock  killed  or  injured  by  such  person, 
or  corporation,  its  agents  or  employees,'*" 
where  such  claim  is  not  paid  within  thirty 
days  after  demand,  and  the  recovery  is  for- 
the  full  amount  claimed,  since  this  statute* 
makes  no  classification  of  debtors,  and  the- 
kinds  of  claims  included  cover  a  wide  rann, 
and  do  not  appear  to  have  been  grouped  for 
the  purpose  of  bearing  against  any  class  or- 
classes  of  citizens  or  corporations. 

[Ed.  Note.— For  other  cases,  see  Constitutional  • 
Law,  Cent.  Dig.  S  703:    Dec.  Dig.  f  248.*] 

Commerce  {j  10*)— State  Regulation— 
Oabbixb'b  Liability— Allowiito  Attoi^- 
net's  Fee  to  Successful  Pi4AinTiFB^— 

GONOBESSIONAL   INACTION. 

8.  The  application  to  a  claim  againet  a- 
carrier,  based  upon  a  loss  of  freight  shipped 
in  interstate  commerce,   of  the  provisions-- 
Of  Texas  Laws  1909,  p.  03,  for  the  allowance- 
of  a  reasonable  attorney's  fee  of  not  over- 
$20  to  the  successful  plaintiff  in  a  suit  in^ 
which    an    attorney    is   actually    employed 
upon  a  claim  not  exceeding  $200,  sgainst 
"any  person  or  corporation  doing  businesa^ 
in  this  state,  for  personal  services  rendered, 
or  for  labor  dono,  or  for  material  furnished, . 
or  for  overcharges  on  freight  or  express, . 
or  for  any  claim  for  lost  or  damaged  freight^, 
or  for  stock  killed  or  injured  by  such  per- 
son   or    corporation,    its    agents    or    em- 
ployees,"   where    such    claim    is    not    pai4' 
within  thirty  days  after  demand,  and  the- 
recovery   is   for   the  full   amount   claimed, 
does  not  amount  to  a  direct  burden  upon- 
interstate  commerce,  and  is  therefore  not 
repugnant  to  the  commerce  clause  of  the-- 
Federal  Constitution,  or  otherwise  in  con- 
flict with  Federal  authority,  in  the  absenee-- 
of.  any   Congreesional  legislation  eoverin^- 
the  subject, 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  I  t;   Dec  Dig.  8  10.*1 


*For  other  cases  see  same  topic  A  S  numbbb  in  Dee.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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GOMllBBCE  (§  8*)— CONrLICTINO  StaTE  AND 

Federal  Regulations. 

4.  A  Btate  law  enacted  tinder  anj  of  the 
TCservad  powere— especially  if  under  the 
police  power — is  not  to  be  set  aside  as  in- 
consistent with  an  act  of  Congress  regu- 
lating commerce,  unless  there  is  actual 
repugnancy,  or  unless  Congress  has  at  least 
manifested  a  purpose  to  exercise  its  para- 
mount authority  over  the  subject. 

PSd.  Note.^For  other  cases,  see  Commerce, 
Cent  Dig.  1 6 ;  Dec.  Dig.  9  8.*] 

OoMHSBCE  (§8*)— Conflicting  State  and 
Federal  Regulations— Cakuieu'b  Lia- 
bility—Allowing Attorney's  Ij^e  to 
Successful  Plaintiff. 

6.  Congress  has  not  so  far  exercised  its 
{>aramount  authority  by  enacting  the  Car- 
.mack    amendment   of   June    29,    1906    (34 
Stat,  at  L.  584,  695,  chap.  3591,  U.  8.  Comp. 
-Stat.  Supp.  1911,  pp.   1288,  1307),  to  the 
4ict  of  February  4,  1887  (24  Stat,  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat  1901,  p.  3164), 
<f  20,  regulating  the  liability  of  a  carrier 
ior  the  loss  or  damage  to  an  interstate  ship- 
jnent,  as  to  prevent  the  application  to  a 
.claim  against  a  carrier,  based  upon  a  loss 
joi  an  interstate  i^ipment,  of  the  provisions 
-of  Texas  Laws  1909,  p.  93,  for  tne  allow- 
.ance  of  a  reasonable  attorney's  fee  of  not 
•over  $20  to  the  successful  plaintiff  in  a  suit 
4n  which  an  attorney  is  actually  emplojyed 
upon  a  claim  not  exceeding  $200,  against 
""'any  person  or  corporation  doing  businesi 
,  in  tills  state,  for  personal  services  rendered, 
^or  for  labor  done,  or  for  material  furnished^ 
^r  for  overcharges  on  freight  or  express, 
.or  for  any  claim  for  lost  or  &maged  freight, 
or  for  stock  killed  or  injured  by  such  per- 
son or  corporation,  its  agents  or  employees," 
where  such  claim  is  not  paid  within  thirty 
-days  after  demand,  and  the  recovery  is  for 
-the  full  amount  claimed. 

[Bd.  Note. — For  other  cases,  see  Gommerc^t 
'Cent.  Dig.  f  5;  Dec.  Dig.  3  8-*] 

[No.   604.1 

Aibmitted    February    24,    1914.     Decided 

June  8,  1914. 

IN  ERROR  to  the  Justice  Court,  Precinct 
No.  6,  of  Hopkins  County,  in  the  State 
-<rf  Texas,  to  review  a  judgment  allowing 
;ftn  attorney's  fee  to  the  successful  plaintiff 
in  a  suit  against  a  carrier  upon  a  claim  for 
the  loss  of  an  interstate  shipment,  not  paid 
.after  demand.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.   Joseph  M.   Bryson,   Aldis  B. 
Browne,    Alexander   S.   Coke,   and   A.   H. 
McKnight  for  plaintiff  in  error. 
No   counsel   appeared   for   defendant   in 
I-:  error. 

'^  *  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

Tn  this  case  the  plaintiff  below  (now 
defendant  in  error)  recovered  a  judgment 
ifor  $3JS0  damages  for  loss  of  certain  freight 


that  was  shipped  from  St.  Louis,  Missouri, 
consigned  to  plaintiff  at  Como,  Texas,  and 
delivered  by  the  initial  carrier  to  defendant 
for  transportation  to  destination;  the  loss 
having  occurred  on  defendant's  line  in  Texas. 
The  judgment  includes  an  attorney's  fee 
of  $10,  allowed  by  virtue  of  the  local  statute 
approved  March  19,  1909,  Laws,  p.  93,  Tex. 
Rev.  Civ.  Stat.  1911,  arts.  2178  and  2179, 
which  was  under  consideration  in  Missouri, 
K.  ft  T.  R.  Co.  V.  Cade,  decided  May  11, 1914, 
283  U.  S.  642,  68  L.  ed.  — ,  34  Sup.  Ct  Rep. 
678,  and  is  set  forth  verbatim  in  a  marginal 
note  to  the  opinion  in  that  case.  The  con* 
troversy  turns  upon  the  allowance  of  the 
attorney's  fee,  the  same  Federal  questions 
having  been  raised  in  the  state  court  and 
in  this  court  that  were  raised  in  the  C!!ade 
Case.  So  far  as  the  14th  Amendment  is 
concerned,  our  opinion  in  that  case  renders 
further  discussion  unnecessary.  But  since 
the  claim  of  the  present  plaintiff  was  based 
upon  freight  lost  in  interstate  commerce,  we 
must  now  pass  upon  the  question  whether 
the  allowance  of  an  attorney's  fee  in  such  a 
case,  pursuant  to  the  Texas  statute,  is 
repugnant  to  the  commerce  clause  of  the 
Federal  Constitution,  or  the  act  to  regu- 
late commerce  and  amendments  thereof. 

By  way  of  preface,  we  should  repeat  that 
the^  state  court  of  last  resort  has  construed 
the  act  6s  relating  only  to  the  collection  of 
claims  not  exceeding  $200  in  amount; 
that  by  its  terms  it  applies  to  claims 
"against  any  person  or  corporation  doing 
business  in  this  state,  for  personal  services 
rendered  or  for  labor  done,  or  for  material 
furnished,  or  fbr  overcharges  on  freight 
or  express,  or  for  any  claim  for  lost  or 
damaged  freight,  or  for  stock  killed  or^ 
injured  by  such  person  or  corporation,  its  j 
agents  or  employees"  [art.  2178];  andHhat,* 
in  the  Cade  Case,  we  have  held  it  to  be  a 
police  regulation  designed  to  promote  the 
prompt  payment  of  small  but  well-foimded 
claims,  and  to  discourage  unnecessary  liti- 
gation in  respect  to  them;  and  have  held 
it,  in  its  general  application,  to  be  not 
repugnant  to  either  the  "equal  protection" 
or  the  "due  process"  clauses  of  the  14th 
Amendment. 

Such  being  the  character  of  the  statute, 
and  it  having  a  broad  sweep  which  only  in- 
cidentally includes  claims  arising  out  of 
interstate  commerce,  it  follows  that  it  cannot 
be  held  to  constitute  a  direct  burden  upon 
such  commerce,  and  henoe  repugnant  to 
the  commerce  clause  of  the  Contitution,  or 
otherwise  in  conflict  with  the  Federal  au- 
thority, in  the  absence  of  legislation  by 
Congress  covering  the  subject.  To  this  ex- 
tent, the  case  is  controlled  by  the  decision 
in  Atlantic  Coast  Line  R.  Co.  v.  Mazurslcy, 
216  U.  S.  122,  54  L.  ed.  411,  80  Sup.  Ct. 


*Fnr  othor  csjuea  see  same  topic  6  9  numbbb  in  Dec.  A  Am.  Dlge.  1907  to  date,  ft  Rep'r  Indezw 
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Bep.  378,  where  ft  mm  held  that  a  South 
Carolina  itatnte  which  required  oommon 
carriers  doing  businett  in  the  state  to  settle 
claims  for  loss  or  damage  to  property  while 
in  the  possession  of  the  carrier  within 
forty  day%  in  case  of  shipments  wholly 
within  the  states  and  within  ninety  days, 
in  case  of  shipments  from  without  the 
state,  and  that  failure  to  adjust  and  pay  a 
claim  within  the  prescribed  period  should 
subject  the  carrier  to  a  penalty  of  $50  in 
case  the  full  amount  claimed  was  recovered, 
as  the  statute  was  applied  to  a  claim  for 
loss  or  damage  to  interstate  freight  while 
in  the  possession  of  the  carrier  within  the 
state,  was  not  an  unwarrantable  interference 
with  interstate  commerce,  in  the  absence  of 
legislation  by  Congress^  but  was  rather  a 
regulation  in  aid  of  the  performance  by  the 
carrier  of  its  l^^l  duty.  The  decision  was 
rested  upon  the  authority  and  reasoning  of 
Sherlodc  v.  Ailing,  93  U.  6. 99, 104, 23  L.  ed. 
819,  820 ;  Smith  ▼.  Alabama,  124  U.  S.  465, 
476,  81  L.  ed.  508,  511,  1  Inters.  Com.  Rep. 
804,  8  Sup.  Ct.  Rep.  564;  Nashville,  C.  k  St. 
L.  E.  Co.  V.  Alabama,  128  U.  S.  96,  32  L.  ed. 
352,  2  Inters.  Com.  Rep.  238,  9  Sup.  Ct. 
Rep.  28;  Western  U.  Tel^.  Co.  ▼.  James, 
162  U.  S.  660,  660,  40  L.  ed.  1105,  1108,  16 

fe.Sup.  Ct.  Rep.  934;   Chicago,  M.  4k  St.  P. 

^  R.  Co.  V.  Solan,  169  U.  S.  133,  137,  42  L. 

*  ed.  688,  692,  18  Sup.  Ct  Rep.  289;*Pennsyl- 
vania  R.  Co.  v.  Hughes,  191  U.  8.  477,  491, 
48  L.  ed.  268,  273,  24  Sup.  Ct.  Rep.  132; 
Missouri  P.  R.  Co.  v.  Larabee  Flour  Mills 
Co.  211  U.  S.  612,  623,  53  L.  ed.  352,  361, 
29  Sup.  Ct.  Rep.  214.  And  see  Western 
U.  Teleg.  Co.  v.  Commercial  Mill  Co.  218 
U.  S.  406,  416,  54  L.  ed.  1088,  1091,  36 
L.R.A.(N.S.)  220,  31  Sup.  Ct.  Rep.  59,  21 
Ann.  Gas.  815;  Western  U.  Teleg.  Co.  v. 
Crovo,  220  U.  S.  364,  55  L.  ed.  498,  31  Sup. 
Ct.  Rep.  399;  Minnesota  Rate  Cases  (Simp- 
son V.  Shepard)  230  U.  S.  352,  402,  408, 
410,  57  L.  ed.  1511,  1542,  1545,  1546,  48 
L.RJl.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729. 

But  the  "act  to  regulate  commerce"  (act 
of  February  4,  1887,  24  Stat,  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat.  1901,  p.  3154) 
is  now  invoked,  together  with  its  amend- 
ments, and  especially  that  part  of  the  Hep- 
bum  act  of  June  29,  1906,  known  as  the 
Carmack  amendment  (34  Stat,  at  L.  584, 
595,  chap.  3591,  U.  S.  Comp.  Stat.  Supp. 
1911,  pp.  1288,  1307) ;  and  it  remains  to 
be  considered  whether  the  Texas  statute, 
as  applied  to  claims  for  loss  or  damage  to 
interstate  freight  while  in  the  possession 
of  the  carrier  in  the  state  of  Texas,  is  re- 
pugnant to  this  Federal  legislation.  It  is, 
of  course,  settled  that  when  Ck>ngrees  has 
exerted  its  paramount  legislative  authority 
over  a  particular  subject  of  interstate  com- 
merce, state  laws  upon  the  same  subject 


are  superseded.  Korthem  P.  R.  Co.  v. 
Washington,  222  U.  8.  870,  378,  56  L. 
ed.  237,  239,  32  Sup.  Ct  Rep.  160; 
Erie  R.  Co.  v.  New  York,  decided  May  25, 

1914, 234  U.  S.  671, 58  L.  ed.  — ,  34  Sup.  Ct 
Rep.  756.  But  it  is  equally  well  settled  that 
the  mere  creation  of  the  Interstate  Com- 
merce Commission,  and  the  grant  to  it  of 
a  measure  of  control  over  interstate  com- 
merce, does  not  of  itself,  and  in  the  absence 
of  specific  action  by  the  Commission  or  by 
Congress  itself,  interfere  with  the  au- 
thority of  the  states  to  establish  reg- 
ulations conducive  to  the  welfare  and 
convenience  of  their  citizens,  even  though 
interstate  commerce  be  thereby  inci- 
dently  affected,  so  long  as  it  be  not  direct^ 
ly  burdened  or  interfered  with.  Missouri  P. 
R.  Co.  V.  Larabee  Flour  Mills  Co.  211  U.  S. 
612,  623,  53  L.  ed.  352,  361,  29  Sup.  Ct  Rep. 
214;  Southern  R.  Co.  r.  Reid,  222  U.  S.  424» 
437,  56  L.  ed.  257,  260,  82  Sup.  Ct  Rep. 
140. 

In  the  Xarabee  Mills  Case  it  was  held 
that  the  railroad  company,  by  engaging  in 
the  business  of  a  common  carrier,  had  be- 
come subject  to  certain  duties  imposed  upon 
it  by  general  law,  including  the  obligation 
to  treat  all  shippers  alike;  that  the  enforce- 
ment of  this  duty  and  the  regulation  ofg^ 
matters  pertaining  to  it  were  within  the  au-  ^ 
thority*of  the  state,  although  interstate* 
commerce  was  thereby  indirectly  affected; 
and  that  until  specific  action  by  Congress 
or  the  Commission,  the  control  of  the  state 
over  such  incidental  matters  remained  un- 
disturbed. Hence,  a  decision  by  the  supreme 
court  of  Kansas,  awarding  a  mandamus  ta 
require  the  eompany  to  restore  the  service 
of  transferring  cars  between  the  lines  of 
another  railroad  and  the  Larabee  mills  and 
elevator,  in  aid  of  interstate  and  intra- 
state shipments  alike,  was  affirmed.  Thia 
case  arose  after  the  enactment  of  the  Hep- 
bum  act 

On  the  other  hand,  it  was  held  in  the 
Reid  Case  that  since  Congress  had  taken 
control  of  the  subject  of  the  making  of  rates 
and  charges,  and  by  §  2  of  the  Hepburn  act 
had  forbidden  the  carrier  to  engage  or  parti- 
cipate in  transportation  unless  the  rates, 
fares,  and  charges  had  been  filed  and  pub- 
lished in  accordance  with  the  provisions  of 
the  act  ft  state  law  requiring  railroad  com- 
panies to  receive  freight  for  transportation 
whenever  tendered  at  a  regular  station,  and 
to  forward  the  same  over  the  route  selected 
by  the  person  offering  the  shipment,  under 
a  penalty  of  $50  a  day,  besides  all  damages 
incurred,  was  in  necessary  confiict,  since  it 
required  the  carrier  to  do  the  very  thinga 
forbidden  by  the  Federal  law. 

So,  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hard*^ 
wick  Farmers  Elevator  Co.  226  U.  8.  426^ 
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67  L.  ed.  284,  46  L.RJL(N.S.)  203,  33  Sup. 
Ct.  Rep.  174,  it  was  held  that  since,  by  the 
Hepburn  act,  Congress  had  legislated  con- 
cerning deliveries  of  cars  in  interstate  com- 
merce hj  carriers  subject  to  the  act,  specif- 
ically requiring  the  carrier  to  provide  and 
furnish  "transportation"  (cars  being  em- 
braced within  the  definition  of  the  term)  up- 
on reasonable  request,  the  authority  of  the 
state  of  Minnesota  to  legislate  upon  the 
subject  of  the  delivery  of  cars  when  called 
for  to  be  used  in  interstate  traffic  was  super- 
seded. And  see  Yazoo  ft  AI.  Valley  R.  Co.  v. 
Greenwood  Grocery  Co.  227  U.  S.  1,  67  L.  ed. 
389,  33  Sup.  Ct.  Rep.  213. 
A  These  cases  recognize  the  established  rule 
^that  a  state  law  enacted  under  any  of  the 
reserved  powers-— especially  *  if  under  the 
police  power — ^Is  not  to  be  set  aside  as  in- 
consistent with  an  act  of  Congress,  unless 
there  is  actual  repugnancy,  or  unless  Con- 
gress has,  at  least,  manifested  a  purpose  to 
exercise  its  paramount  authority  over  the 
subject.  The  rule  rests  upon  fundamental 
grounds  that  should  not  be  disregarded.  In 
Reid  V.  Colorado,  187  U.  S.  137,  148,  47 
L.  ed.  108,  114,  23  Sup.  Ct.  Rep.  02,  12  Am. 
Crim.  Rep.  606,  the  court,  speaking  by  Mr. 
Justice  Harlan,  said:  "It  should  never  be 
held  that  Congress  intends  to  supersede  or  by 
its  legislation  suspend  the  exercise  of  the 
police  powers  of  the  states,  even  when  it 
may  do  so,  unless  its  purpose  to  effect  that 
result  is  clearly  manifested.  This  court 
has  said — and  the  principle  has  been  often 
reaffirmed — ^that  'in  the  application  of  this 
principle  of  supremacy  of  an  act  of  Con- 
gress in  a  case  where  the  state  law  is  but 
the  exercise  of  a  reserved  power,  the  repug- 
nance or  conflict  should  be  direct  and  posi- 
tive, so  that  the  two  acts  could  not  be  recon- 
ciled or  consistently  stand  together.'  Sinnot 
V.  Davenport,  22  How.  227,  243,  16  L.  ed. 
243,  247."  In  Savage  v.  Jones,  226  U.  S. 
601,  533,  56  L.  ed.  1182,  1194,  32  Sup.  Ct. 
Rep.  715,  the  court  said:  "When  the  ques- 
tion is  whether  a  Federal  act  overrides  a 
state  law,  the  entire  scheme  of  the  statute 
must,  of  course,  be  considered,  and  that 
which  needs  must  be  implied  is  of  no  less 
force  than  that  which  is  expressed.  If  the 
purpose  of  the  act  cannot  otherwise  be  ac- 
complished,— if  its  operation  within  its 
chosen  field  else  must  be  frustrated  and  its 
provisions  be  refused  their  natural  effect, 
— the  state  law  must  yield  to  the  regulation 
of  Congress  within  the  sphere  of  its  dele- 
gated power  [citing  cases].  But  the  intent 
to  supersede  the  exercise  by  the  state  of  its 
police  power  as  to  matters  not  covered  by 
the  Federal  legislation  is  not  to  be  inferred 
from  the  mere  fact  that  Congress  has  seen 
fit  to  circumscribe  its  regulation  and  to 
occupy  a  limited  field.    In  other  words,  such 


intent  is  not  to  be  implied  unless  the  act 
of  Congress,  fairly  interpreted,  is  in  actual 
conflict  with  the  law  of  the  state."  [Cit- 
ing many  cases.] 

With  respect  to  the  specific  effect  of  the  3 
Carmack*amendment  (set  forth  in  the  mar-Jf 
ginf),  it  has  been  held,  in  a  series  of  recent 
cases  (Adams  Exp.  Co.  v.  Ooninger,  226  U. 
S.  491,  67  L.  ed.  314,  44  L.RJl.(N.S.)  267, 
33  Sup.  Ct.  Rep.  148;  Chicago,  B.  ft  Q.  R. 
Co.  ▼.  Miller,  226  U.  8.  613,  67  L.  ed.  328, 
33  Sup.  Ct.  Rep.  166;  Chicago,  St.  P.  M.  ft 
0.  R.  Co.  V  Latta,  226  U.  S.  619,  67  L.  ed. 
328,  33  Sup.  Ct.  Rep.  166;  Wells,  F.  ft  Co. 
V.  Neiman-Marcus  Co.  227  U.  8.  469,  67  L. 
ed.  600,  33  Sup.  Ct.  Rep.  267;  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S.  639,  67 
L.  ed.  683,  33  Sup.  Ct.  Rep.  891;  Missouri, 
K.  ft  T.  R.  Co.  V.  Harriman,  227  U.  S.  667, 
57  L.  ed.  690,  33  Sup.  Ct  Rc^.  397.  Chicago, 
R.  I.  ft  P.  R.  Co.  V.  Cramer,  232  U.  S.  490, 
08  L.  ed.  — ,  84  Sup.  Ct.  Rep.  883;  Great 
Northern  R.  Co.  v.  0*Connor,  232  U.  S. 
008,  58  L.  ed.  — ,  84  Sup.  Ct  Rep.  380 ;  Bos- 
ton ft  M.  R.  Co.  V.  Hooker,  233  U.  S.  07,  58 
L.  ed.  — ,  84  Sup.  Ct  Rep.  52^,  that  the  spe- 
cial regulations  and  policies  of  particular 
states  upon  the  subject  of  the  carrier's  liabil- 
ity for  loss  or  damage  to  interstate  shipments, 
and  the  contracts  of  carriers  with  respect 
thereto,  have  been  superseded. 

But  the  Texas  statute  now  under  con* 
sideration  does  not  in  anywise  either  enlarge 
or  limit  the  responsibility  of  the  carrier  for 
the  loss  of  property  intrusted  to  it  in  trans- 

fXhat  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  shall 
issue  a  receipt  or  bill  of  lading  there- 
for, and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  property  caused  by  it  or  by 
any  common  carrier,  railroad,  or  transpor- 
tation company  to  which  such  property  may 
be  delivered,  or  over  whose  line  or  lines 
such  property  may  pass,  and  no  contract, 
receipt,  rule,  or  regulation  shall  exempt 
such  common  carrier,  railroad,  or  transpor- 
tation company  from  the  liability  hereby 
imposed;  Provided,  That  nothing  in  this 
section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing 
law. 

That  the  common  carrier,  railroad,  or 
transportation  oompanv  issuing  such  receipt 
or  bill  of  lading  shall  be  entitled  to  re- 
cover from  the  common  carrier,  railroad,  or 
transportation  company  on  whose  line  the 
loss,  damage,  or  injury  shall  have  been  sus- 
tained the  amount  of  such  loss,  damage,  or 
injury  as  it  may  be  required  to  pay  to  the 
owners  of  such  property,  as  may  be  evi- 
denced by  any  receipt,  judgment,  or  tran* 
script  thereof. 
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H  portation,  and  only  incidentally  affects  the 
^  remedy    for    enforcing   that   responsibility. 

*  As  pointed  out  in  the  Cade*CaM»  233  U. 
S.  642,  58  L.  ed.  — ,  34  Sup.  Ct  Rep.  678, 
it  imposes  not  a  penalty,  but  a  compensatory 
allowance  for  the  expense  of  employing 
an  attorney,  applicable  in  cases  where  the 
carrier  unreasonably  delays  payment  of  a 
Just  demand  and  thereby  renders  a  suit 
necessary.  In  fact  and  effect,  it  merely 
authorizes  a  moderate  increment  of  the  re- 
coverable costs  of  suit  in  the  large  class  of 
cases  that  are  within  its  sweep,  among 
which  are  incidentally  included  claims  for 
freight  lost  or  damaged  in  interstate  com- 
merce. 

It  is  true  that  in  Atlantic  Coast  Line  R. 
Co.  V.  Riverside  Mills,  219  U.  S.  186,  208,  66 
L.  ed.  167, 183, 31  L.R.A.  (N.S.)  7,  31  Sup.  Ct. 
Rep.  164  (a  case  arising. since  the  Hepburn 
act),  it  was  held  that  §  8  of  the  act  of  Feb- 
ruary 4,  1887,  does  not  authorize  the  allow- 
ance of  a  counsel  or  attorney's  fee  in  an 
action  for  loss  of  property  intrusted  to  the 
carrier  for  purposes  of  transportation.  But 
that  is  far  from  holding  thai  it  is  not 
permissible  for  a  state,  as  a  part  of  its 
local  procedure,  to  permit  the  allowance  of 
a  reasonable  attorney's  fee,  under  proper 
restrictions.  In  claims  of  this  character, 
based  upon  the  ordinary  liability  of  the 
common  carrier,  although  regulated  by  the 
commerce  act,  the  state  courts  have  full 
jurisdiction,  and  some  differences  respecting 
the  allowance  of  costs  and  the  amount  of 
the  costs  are  inevitable,  as  being  peculiar 
to  the  forum.  And  we  think  that  where  a 
state,  as  in  this  instance,  for  reasons  of  in- 
ternal policy,  in  order  to  offer  a  reason- 
able incentive  to  the  prompt  settlement  of 
small  but  well-founded  claims,  and  as  a 
deterrent  of  groundless  defenses,  establishes 
by  a  general  statute  otherwise  unexcep- 
tionable the  policy  of  allowing  recovery  of 
a  moderate  attorney's  fee  as  a  part  of  the 
costs,  in  cases  where,  after  specific  claim 
made  and  a  reasonable  time  given  for  in- 
Testigation  of  it,  payment  is  refused,  and 
the  claimant  succeeds  in  establishing  by 
suit  his  right  to  the  full  amount  demanded, 
the  application  of  such  statute  to  actions 
for  goods  lost  in  interstate  commerce  is 
^  not  inconsistent  with  the  provisions  oi  the 
^  commerce   act  and   its  amendments.     The 

*  local* statute,  as  already  pointed  out,  does 
not  at  all  affect  the  ground  of  recovery, 
or  the  measure  of  recovery ;  it  deals  only  with 
a  question  of  costs,  respecting  which  Con- 
gress has  not  spoken.  Until  Congress  does 
speak,  the  state  may  enforce  it  in  such  a 
case  as  the  present. 

Judgment  affirmed. 


(2S4  U.  B.  422) 

W.  E.  JOHNSON,  T.  E.  Brento,  and  H.  F^ 
Coggeshall,  Appts., 

V. 

EDWIN  GEARLDS,  U  J.  Krammer,  Fred^ 
S.  Brinkman,  et  aL 

CouBTs  (§  3S5*)— Appeal  from  District 
Court— Federal  Question. 

1.  A  decree  of  a  Federal  district  court 
enjoining  Federal  officers  from  closing  sa- 
loons in  certain  territory  ceded  to  the 
United  States  by  Indian  tribes,  on  the 
ground  that  the  treaty  of  cession  containing- 
a  stipulation  against  the  manufacture  or 
sale  of  intoxicating  liquors  within  the  ceded 
territory  was  necessarily  repealed  by  the- 
admission  of  the  state  on  an  equal  footing 
with  the  original  states,  is  reviewable  in. 
the  Federal  Supreme  Court  by  direct  ap* 
peal,  even  if  this  ground  does  not  involvr 
the  construction  or  application  of  the  Fed- 
eral Constitution,  where  the  eomplainants*^ 
entire  case  rests  at  bottom  upon  grounds^ 
that  involve  the  construction  of  this  and 
certain  other  Indian  treaties  with  the  Unit- 

ed  States. 

TEd.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  19  1022-1026,  lOSl:    Dec  Die  |  386.*] 

Indians  (§  3*)— Federal  Regulation— 
Intoxicating  Liquors. 

2.  The  entire  ceded  territory,  including 
those  portions  lying  within  the  exterior 
boundaries  of  the  cession  which  were  set 
apart  as  reservations,  was  subjected  to  the 
Federal  laws  prohibiting  the  introduction,, 
manufacture,  use  of,  or  trsAo  in,  intoxi- 
cating liquors  in  the  Indian  country  by 
the  Chippewa  treaty  of  February  22,  1851^ 
(10  Stat,  at  L.  1169),  art.  7,  which,  after 
providing  that  the  laws  wliich  have  been  or 
may  be  enacted  by  Congress  regulating 
trade  and  intercourse  with  the  Indian 
tribes  shall  continue  and  be  in  force  within 
and  upon  the  several  reservations  therein 
provided  for,  declares  that  those  portions 
of  such  laws  which  prohibit  the  introductiim, 
manufacture,  use  of,  and  traffic  in,  ardent 
spirits,  wines,  or  other  liquors  in  the  In- 
dian country,  shall  continue  and  be  in  force 
within  the  entire  boundaries  of  the  country 
therein  ceded  to  the  United  States  until 
otherwise  provided  by  Congress. 

rsd.  Note.— For  otber  cases,  see  Indians,  OeaL 
Dig.  U  5-7,  U;    Dec  Dig.  |  L*] 

Indians  (§  8*)— Federal  Regulation— 
Intoxicating  Liquors— Implied  Re- 
pEAir— Admission  of  Stat«. 

3.  The  equal  footing  clauses  of  the  Min- 
nesota enabling  and  admitting  acts  (act  of 
February  26,  1867  [1 1  Stat,  at  L.  166,  chap. 
60];  act  of  May  11,  1858  [11  Stat  at  L. 
286,  chap.  81])  do  not  operate  as  an  im- 
plied repeal  of  the  prohibition  of  the  Chi{^ 
pewa  treaty  of  February  22,  1855,  art.  7, 
against  the  introduction,  manufacture,  and 
sale  of  intoxicating  liquors  within  the  ceded 
territory. 

[Ed.  Note.— >For  otber  cases,  see  Indiana.  Oeat 
Dig.  S8  6-7,  11;    Dec  Dig.  t  S.*] 

Indians  (§  3*)— Federal  Controi/— In- 
toxicating  LiQUous— Implied   Repeal. 

4.  The  recession  to  the  United  States  If 
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the  Chippewa  treaties  of  May  7,  1864  (18 
Btot.  at  L.  603),  and  Marcli  19,  1867  (16 
Stat,  at  L.  719),  of  portions  of  the  original 
eession  set  apart  as  reservations  by  the 
treaty  of  February  22,  1856,  did  not  operate 
to  remove  from  the  territory  thus  receded 
tha  prohibition  of  article  7  of  the  earliest 
treafy  against  the  introduction,  manufac- 
ture, or  sale  of  intoxicating  liquors  within 
the  ceded  territory  until  otherwise  pro- 
Tided  for  by  Congress. 

[Bd.  Note.— For  other  cases,  see  Indians,  Cent. 
Die-  U  6-7,  U:    Dec.  Dig.  |  S.*] 

Ck>N8TiraTI0NAL  IdLW  (f  68*)— Leoibla- 
TivK  OB  Judicial  QTfBsnoN—OBSOLES- 
oxNCx  or  Tb£att--Chai«qeo  Condi- 
nous. 

6.  Whether  or  not  the  prohibition  in  the 
Chippewa  treaty  of  February  22,  1855,  art. 
7,  against  the  introduction,  manufacture, 
and  sale  of  intoxicating  liquors  within  the 
territory  therein  ceded  to  the  United  States 
until  otherwise  provided  for  by  Congress 
■hall  now  be  enforced  in  view  of  the  small 
number  of  Indians  entitled  to  protection, 
as  compared  with  the  large  population  of 
whites  who  now  form  the  great  majoritjr  of 
the  inhabitants,  and  in  view  of  the  high 
state  of  civilization  and  development  of  the 
territory  in  question,  is  a  legislative  rather 
than  a  judicial  question. 

[Bd.  Note.— For  other  eases,  see  OonstttntloBal 
Law,  Ceat  Die-  SS  125-127 ;   Dec  Dig.  |  SS.^ 

[No.  802.] 

Argued   May   1,   1914.     Decided   June  8, 

1914. 

APPEAL  from  the  District  Court  of  the 
United  SUtes  for  the  District  of  Min- 
nesota to  review  a  decree  enjoining  Federal 
officers  from  closing  the  saloons  in  certain 
territory  ceded  to  the  United  States  by  In- 
dian tribes.  Reversed  and  remanded,  with 
direction  to  dismiss  the  bULf 

See  same  case  below  on  demurrer,  183 
Ved.  611. 

§  ^Statement  by  Mr.  Justice  Pitney: 

•  This  is  a  direct  appeal  from  a  final  decree 
of  the  district  court,  rendered  April  20, 
1912,  granting  to  appellees  (who  were  com- 
plainants below,  and  will  be  so  designated), 
a  permanent  injunction  against  appellants 
(defendants  below),  in  accordance  with  the 
prayer  of  the  emended  bill  of  complaint. 
It  appears  that  complainants  are  severally 

2  residents  and  citizens  of  the  city  of  Bemidji, 
« Beltrami   county,   Minnesota,   and   at   the 

*  time  of  the  filing  of  the*bill  were,  and  for 
a  considerable  time  had  been,  engaged  in 
business  there  as  saloon  keepers,  selling  at 
retail  spirituoun,  vinoiis,  and  malt  liquors 
at  their  respective  places  of  business  in 
that  city,  each  of  them  having  paid  to  the 
Federal  and  state  governments,  respective- 
ly, the  necessary  tax  and  license  fees,  and 
having  a  receipt  from  the  Federal  Govern- 


ment and  a  liquor  license  issued  under  the 
authority  of  the  state  of  Minnesota  by  the 
municipal  council  and  officials  of  the  city. 
The  bill  alleged  that  each  of  the  complain- 
ants had  refrained  from  selling  or  dispos- 
ing of  any  liquor  to  Indians,  or  individuals 
of  Indian  blood,  and  had  complied  with  the 
Federal  and  state  laws  in  this  and  in 
other  respects;  that  each  of  them  had  built 
up  and  established  a  profitable  and  lucra- 
tive trade;  and  that  the  Jurisdictional 
amount  was  involved.  It  averred  that  de- 
fendants, being  citizens  of  other  states,  and 
acting  in  conjunction  as  special  officers 
under  the  Interior  Department  of  the 
United  States  government,  were  thr^ten- 
ing  to  enforce  within  the  city  of  Bemidji 
the  provisions  of  §§  2139  and  2140  of  the 
Revised  Statutes  of  the  United  Statea  and 
amendments  thereto,  and  on  December  9, 
1910,  had  ordered  complainants  and  other 
licensed  saloon  keepers  in  Bemidji  to  close 
their  saloons  and  cease  sales  of  liquor,  and 
ship  away  their  stock,  threatening  that 
otherwise  they  would  destr<»y  the  stocks  of 
liquor  in  the  possession  of  complainants, 
on  the  ground  that  under  article  7  of  a 
treaty  made  on  the  22d  day  of  February, 
1865,  between  the  United  States  and  certain 
bands  of  Chippewa  Indians  [10  Stat,  at  L. 
1169],  certain  territory  mentioned  in  the 
treaty,  including  what  is  now  the  city  of 
Bemidji,  was  subject  to  the  laws  of  the 
United  States  respecting  the  sale  of  liquors 
in  the  Indian  country. 

To  the  bill  as  originally  filed  defendants 
interposed'  a   demurrer,    which   was   over- 
ruled,   and    a    temporary    injunction    was 
granted.     188   Fed.   611.     Thereafter,   tbe^ 
cause  was  brought  to  final  hearing  upon  an  ^ 
amended  bill^and  a  reamended  answer,  and* 
the  court,  a^ering  to  its  former  conclusion, 
rendered  a  final  decree,  as  already  men- 
tioned. 

The  pertinent  historical  facts,  as  de- 
duced from  the  averments  of  the  amended 
pleadings,  are  as  follows:  On  and  prior  to 
February  22,  1856,  certain  bands  of  the 
Chippewa  Tribe  of  Indians,  known  as  the 
Mississippi  bands  and  the  PiUager  and 
Lake  Winnibigoshish  bands,  were  in  posses- 
sion of  the  greater  portion  of  the  lands 
north  of  parallel  46,  within  the  boundaries 
of  the  then  territory  of  Minnesota.  Their 
country  constituted  a  wilderness,  almost 
wholly  uninhabited  by  civilized  people.  On 
the  date  mentioned,  these  bands  entered  into 
a  treaty  with  the  United  States,  which  was 
approved  by  the  Senate  and  proclaimed  by 
the  President  shortly  thereafter  (10  Stat, 
at  L.  11C5).  By  its  first  article  the  Indians 
ceded  and  conveyed  to  the  United  States 
"all  their  right,  title,  and  interest  in  and 
to  the  lands  now  owned  and  claimed  l^ 


*For  other  cases  see  same  toplo  ft  5  numbxr  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexen 
t  Leave  granted  on  June  22,  1914.  to  present  petition  for  rehearing  within  n\xij  dajs. 
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them,  in  the  territory  of  Minnesota,  and 
included  within  the  following  boundaries." 
[Here  follows  a  particular  description,  by 
natural  boundaries,  of  a  tract  of  country 
said  to  contain  about  21,000  square  miles.] 
By  the  same  article  the  Indians  further  re- 
linquished and  conveyed  to  the  United 
States  any  and  all  right,  title,  and  interest, 
of  whatsoever  nature,  that  tiiey  then  had 
in  and  to  any  other  lands  in  the  territory 
of  Minnesota  or  elsewhere.  This  article 
mentions  no  exception  or  reservation  from 
the  lands  ceded  or  granted.  By  article  II. 
there  was  "reserved  and  set  apart  a  sufficient 
quantity  of  land  for  the  permanent  homes 
of  the  said  Indians;  the  lands  so  reserved 
and  set  apart  to  be  in  separate  tracts,  as 
follows."  Tha  separate  tracts  were  then 
briefly  described  or  indicated.  For  the  Mis- 
sissippi bands  six  reservations  were  set 
apart,  which  came  to  be  known  as  the  Mille 
Lac,  Rabbit  Lake,  Gull  Lake,  Pokagomon 
e  Lake,  Sandy  Lake,  and  Rice  Lake  Reserva- 
Qtions;  and  besides  these,  a  section  of  land 
*  was*reserved  for  one  of  the  Indian  chiefs. 
For  the  Pillager  and  Lake  Winnibigoshish 
bands,  three  reservations  were  set  apart, 
known  from  their  respective  locations  as 
the  Leech  Lake^  Lake  Winnibigoshish,  and 
Cass  Lake  Reservations. 

The  seventh  article  of  the  treaty  it  as 
follows : 

"Article  7.  The  laws  which  have  been 
or  may  be  enacted  by  Congress,  regulating 
trade  and  intercourse  with  the  Indian 
tribes,  to  continue  and  be  in  force  within 
and  upon  the  several  reservations  provided 
for  herein;  and  those  portions  of  said  laws 
which  prohibit  the  introduction,  manufac* 
ture,  use  of,  and  traffic  in,  ardent  spirits, 
wines,  or  other  liquors,  in  the  Indian  country, 
shall  continue  and  be  in  force,  within  the 
entire  boundaries  of  the  country  herein  ceded 
to  the  United  States,  until  otherwise  pro- 
vided by  Congress.** 

By  act  of  February  26,  1857  (11  Stat, 
at  Ih  166,  chap.  60),  the  Inhabitants  of  a 
portion  of  the  territory,  including  the  lands 
ceded  by  the  Chippewas  as  above,  were  au- 
thorized to  form  a  state  government  and 
come  into  the  Union  on  an  equal  footing 
with  the  original  states.  The  act  con- 
tained no  condition  with  reference  to  the 
treaty  of  1855  or  the  rights  of  the  Indians 
to  any  lands  within  the  boundaries  of  the 
state.  A  state  Constitution  was  formed, 
by  which  Indians  were  given  the  right  to 
vote  under  certain  circumstances,  and  per- 
sons residing  on  Indian  lands  were  declared 
entitled  to  enjoy  the  rights  and  privileges 
of  citizens  as  though  they  lived  in  any  other 
portion  of  the  state,  and  to  be  subject  to 
taxation.  This  Constitution  having  been 
ratified  and  adopted  by  the  people,  Congrees, 


by  act  of  May  11,  1858  (11  Stat,  at  L.  285, 
chap.  31),  admitted  the  state  "on  an  equal 
footing  with  the  original  states  in  all  re- 
spects whatever.*'  And  by  §  3  it  was  enact- 
en  that  all  the  laws  of  the  United  States, 
not  locality  inapplicable,  should  have  the 
same  force  and  effect  within  that  state  ati. 
in  other  states  of  the  Union.  9 

"Another  treaty  was  made  between  the* 
Mississippi,  Pillager,  and  Lake  Winnibig- 
oshish bands  of  Chippewas  and  the  United 
States  under  date  May  7,  1864,  which  was 
ratified  and  proclaimed  in  the  following 
year,  and  is  known  as  the  treaty  of  1865 
(13  Stat,  at  L.  693).  It  took  the  place  of 
a  treaty  of  March  11,  1863  (12  Stat,  at  L. 
1249).  By  its  Ist  section  the  Gull  Lake, 
Mille  Lac,  Sandy  Lake,  Rabbit  Lake, 
Pokagomon  Lake,  and  Rice  Lake  Reserva- 
tions, as  described  in  the  treaty  of  1855, 
were  ceded  to  the  United  States,  with  an 
exception  not  now  pertinent;  and  in  con* 
sideration  of  this  cession,  the  United  States 
agreed  to  set  apart  for  the  future  home  of 
the  Chippewas  of  the  Mississippi  a  consider- 
able tract  of  land  (part  of  the  great  tract 
ceded  in  1855),  embraced  within  designated 
boundaries,  expressly  excepting,  however, 
the  reservations  made  in  the  treaty  of 
1855  for  the  Pillager  and  Lake  Winnibig- 
oshish bands,  which  were  included  with- 
in the  boundaries  mentioned.  The  lands 
thus  set  apart  for  the  Chippewas  of  the 
Mississippi  contained  all  the  territory  now 
within  the  limits  of  the  city  of  Bemidji 
and  the  lands  adjacent  to  it  for  m  distance 
of  several  miles  in  all  directions. 

By  a  treaty  made  between  the  United 
States  and  the  Chippewas  of  the  Mississippi, 
dated  March  19,  1867,  ratified  and  pro- 
claimed in  the  same  year  (16  Stat,  at  L. 
719,)  these  bands  ceded  to  the  United  States 
the  greater  portion  (estimated  at  2,000,000 
acres)  of  the  lands  secured  to  them  by  the 
treaty  of  1865,  and  in  consideration  of  this 
cession,  the  United  States  set  apart  for  the 
use  of  the  same  Indians  a  tract  to  be  located 
in  a  square  form  as  nearly  as  possible,  with 
lines  corresponding  to  the  government  sur- 
veys, the  reservation  to  include  White 
Earth  Lake  and  Rice  Lake,  and  to  contain 
thirty-six  townships.  This  reservation  came 
to  be  known  as  the  White  Earth  Reserva- 
tion. It  lies  within  the  exterior  boundaries 
of  the  cession  of  1855. 

The  territory  ceded  to  the  United  Statese« 
by  the  treaty* of  1867  contains  what  is  now? 
the  city  of  Bemidji  and  the  country  about 
it  for  miles  in  every  direction. 

By  an  act  of  January  14,  1889,  known 
as  the  Nelson  act  (25  Stat,  at  L.  642, 
chap.  24),  the  President  was  authorized 
to  designate  commissioners  to  negotiate 
witk'  all  the  different  bands  ol  Chippew» 
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in  Minnesota  for  the  complete 
ceaeion  and  relinquishment  of  their  title 
and  interest  in  all  their  reservations,  ex- 
cept the  White  Earth  and  Red  Lake  Reser- 
vations, and  in  so  much  of  these  two  res- 
ervations as,  in  the  judgment  of  the  Com- 
mission, was  not  required  to  make  and  fill 
the  allotments  required  hy  this  and  existing 
acts.  The  act  provided  that  a  census  should 
be  taken,  and  that  after  the  cession  and  re- 
linquishment had  been  approved,  all  the 
Chippewa  Indians  in  the  state,  except  those 
on  the  Red  Lake  Reservation,  should  be  re- 
moved to  the  White  Earth  Reservation,  and 
lands  should  then  be  allotted  to  the  Indians 
in  severalty,  in  conformity  with  the  act  of 
February  8,  1887  (24  Stat,  at  h.  388,  chap. 
119),  and  the  surplus  lands  disposed  of 
by  sale,  and  the  proceeds  placed  in  the 
Treasury  of  the  United  States  to  the  oredit 
of  all  the  Chippewa  Indians  in  the  state  of 
Minnesota  as  a  permanent  fund,  to  bear 
interest  payable  annually  for  fifty  years, 
and  at  the  end  of  that  period  the  fund  to 
be  divided  and  paid  to  all  of  said  Chippe- 
was,  and  their  issue  then  living,  in  cash. 
By  the  Ist  section  of  this  act  the  acceptance 
and  approval  of  the  cession  and  relinquish* 
ment  of  the  lands  by  the  President  of  the 
United  States  was  to  be  deemed  full  and 
ample  proof  of  the  assent  of  the  Indians, 
and  to  operate  as  a  complete  extinguish- 
ment of  the  Indian  title  without  further  act 
•r  ceremony.  Commissionera  were  appointed 
accordingly,  and  agreements  were  entered 
into  between  them  and  the  several  bands  of 
Chippewas,  by  which  the  Indians  accepted 
and  ratified  the  provisions  of  the  act,  and 
needed  to  the  United  States  all  their  right, 
Qiitle,  and  interest  in  their  reservations, 
•  excepting  portions  of *the  White  Earth  and 
Red  Lake  Reservations,  and  these  cessions 
were  approved  by  the  President  on  the  4th 
day  of  March,  1890. 

Since  the  making  of  the  treaty  of  1855 
the  country  then  ceded  to  the  United  States, 
with  the  exception  of  the  portions  set  apart 
as  Indian  Reservations,  has  been  largely 
developed,  gradually  at  first,  but  with  great 
rapidity  during  recent  years,  and  all  the 
land  has  become  populated  by  white  people, 
and  opened  up  to  settlement,  and  organized 
as  political  subdivisions  of  the  state,  and 
in  the  larger  portion  of  the  territory  indus- 
tries have  been  established  and  commercial 
interests  have  grown  up,  so  as  to  materially 
change  the  situation  that  existed  at  the 
time  of  the  making  of  the  treaty.  Accord- 
ing to  the  census  of  1910,  the  counties 
affected  by  that  treaty  show  a  total  white 
population  of  382,191.  Bemidji  is  the 
county  seat  of  Beltrami  county,  and  is  a 
municipal  corporation,  organined  under  the  | 
laws  ol  the  state  as  a  eitj»   eontaining 


within  its  corporate  limits  about  7,000  in- 
habitants, and,  in  connection  with  adjacent 
municipalities,  constituting  a  population  of 
about  9,000  people.  The  city  is  reached  by 
five  lines  of  railroads,  three  of  which  ha^ 
transcontinental  connections.  Tlie  country 
surrounding  it  is  highly  developed,  and 
there  are  no  Indian  habitations  within  20 
miles  in  any  direction  from  the  city. 

The  original  Red  Lake  Indian  Reserva- 
tion lay  immediately  north  of  the  great 
tract  covered  by  the  cession  of  1855,  and 
was  not  subject  to  the  treaty  of  that  year. 
Pursuant  to  the  Nelson  act  of  January  14, 
1889,  a  considerable  portion  of  this  reser- 
vation was  relinquished  to  the  United 
States,  and  has  been  opened  up  to  settle- 
ment, with  the  result  that  there  is  now  a 
strip  of  territory  about  15  miles  in  width, 
lying  a  few  miles  north  of  Bemidji,  which 
is  admittedly  exempt  from  the  provisions  of 
any  treaty  or  law  relative  to  the  introduce  ^ 
tion  of  intoxicating  liquors  in  the  Indian  co 
country;  and  in  that  strip  the  sale  of*in«* 
toxicating  liquors  is  actually  conducted 
without  interference  on  the  part  of  the 
government  of  the  United  States. 

Assistant  Attorney  Qeneral  Wallace  for 
appellants. 

Messrs.  Charles  P.  Spooner,  John  0. 
Spooner,  Marshall  A.  Spooner,  Joseph  P. 
Cotton,  and  Fred  W.  Zollman  for  appel- 
lees* 

s 

*  Mr.  Justice   Pitney,   after  making  the  • 
foregoing  statement,  delivered  the  opinioa 
of  the  court: 

This  direct  appeal  is  taken  under  §  238, 
Judicial  Code  (act  of  March  8,  1911,  36 
Stat,  at  L.  1157,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  228),  which  allows 
such  an  appeal  {inter  alia)  "in  any  case 
that  involves  the  construction  or  application 
of  the  Constitution  of  the  United  States; 
in  any  case  in  which  the  constitutionality 
of  any  law  of  the  United  States,  or  the 
validity  or  construction  of  any  treaty  made 
under  its  authority,  is  drawn  in  question.** 
Our  Jurisdiction  is  invoked  upon  three 
grounds:  (a)  that  the  construction  or 
validity  of  article  7  of  the  treaty  of  1855 
[10  Stat  at  L.  1160]  is  drawn  in  question;  ^ 
(b)  that  the  construction  or  application  ofS 
the  Constitution  ii.Mnvolved ;  (c)  tliat  the* 
construction  of  the  treaties  of  1865  and 
1867  [13  SUt.  at  L.  693,  16  Stat,  at  L.  719] 
is  drawn  in  question.  There  is  a  motion 
to  dismiss,  based  upon  the  ground  that  none 
of  these  contentions  is  well  founded.  We 
think  the  motion  must  be  denied.  The  court 
below,  in  overruling  the  demurrer,  based 
its  decision  upon  the  ground  that  the 
treatj  sf  1866  was  neoeasarily  repealed  l^ 
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the  admission  of  the  state  of  Minnesota 
into  the  Union  upon  an  equal  footing  with 
the  original  states.  This  decision  was 
based  upon  the  bill  as  originally  framed, 
b«t  the  amendments  made  no  ehange  affeet- 
ing  this  ground  of  decision;  and  it  is 
evident  from  the  record  that,  in  granting 
the  final  decree,  the  court  adhered  to  the 
▼iew  expressed  in  overruling  the  demurrer. 
It  is  insisted  by  appellants,  with  some  force, 
that  this  view  was  based  upon  grounds 
that  involved  the  construction  or  applica- 
tion of  the  Constitution  of  the  United 
States;  and  that  for  this  reason  the  direct 
appeal  lies.  We  find  it  unnecessary  to  con- 
sider the  pointy  since  it  seems  to  us  that  the 
entire  case  for  complainants  rests  at  bottom 
upon  grounds  that  involve  the  construction 
of  the  three  treaties  referred  to,  especially 
that  of  1855. 

The  bill,  either  in  its  original  or  its 
amended  form,  did  not  expressly  assert  as 
a  ground  for  relief  that  the  treaty  of  1865 
had  been  repealed,  in  whole  or  in  part,  by 
the  admission  of  the  state.  On  the  contrary, 
relief  was  prayed  upon  the  ground  that  the 
second  clause  of  article  7  (that  which  relat- 
ed to  the  liquor  traffic,  and  was  to  remain  in 
force  until  otherwise  provided  by  Congress) 
applied  only  to  the  ceded  territory,  and  not 
to  the  reservations  set  apart  within  that 
territory;  that  by  the  treaty  of  1865  those 
reservations  were  ceded  to  the  United 
States,  and  ceased  to  be  Indian  country  in 
any  sense;  and  that  by  the  subsequent  ces- 
sion in  the  treaty  of  1867  the  reservation  of 
1865  in  turn  was  vested  in  the  Uaited 
States,  and  therefore  ceased  to  be  Indian 
IP  country;  and  finally,  that  article  7  of  the 
^treaty  of  1855  had  expired  at  the  time  of 
•  the  acts  complained  of  in  the  bill  (1910) 
by  virtue  of  the  provisions  of  the  act  of 
January  14,  1889,  and  the  cessions  made  to 
the  United  States  by  the  Chippewas  of 
Minnesota  pursuant  to  that  act,  and  because 
of  the  changes  wrought  by  time  in  the 
eharacter  of  the  territory  included  in  the 
treaty  of  1855,  and  the  status  of  the  Indians 
therein.  These  grounds  of  relief  are  re- 
iterated in  the  amended  bill,  and  the  aver- 
ments of  the  amended  answer  are  calculated 
to  meet  them.  And  the  principal  force  of 
the  arguments  on  both  sides  is  addressed  to 
the  construction  of  the  several  treaties  re- 
ferred to.  For  this  reason,  if  for  no  other, 
the  direct  appeal  is  well  taken. 

Upon  the  merits,  we  may  well  begin  with 
the  disputed  portion  of  the  treaty  of  1855: 
"Article  7.  The  laws  which  have  been 
or  may  be  enacteu  by  Congress,  regulating 
trade  and  intercourse  with  the  Indian 
tribes,  to  continue  and  be  in  force  within 
and  upon  the  several  reservations  provided 
for  herein;  and  those  portions  of  said  laws 


whidi  prohibit  the  introduction,  manufaa- 
tore^  use  of,  and  traffic  in,  ardent  spirits, 
wines,  or  other  liquors,  in  the  Indian  eoun- 
try  shall  oontinue  and  be  in  force^  within 
the  entire  boundaries  of  the  country  herein 
ceded  to  the  United  States,  until  oiherwiaa* 
provided  by  Congress." 

The  reference  to  previous  laws  clearly 
points  to  the  act  of  June  30,  1884,  entitled* 
"An  Act  to  Regulate  Trade  and  Inter- 
course with  the  Indian  Tribes,  and  to  Pre- 
serve Peace  on  the  Frontiers"  (4  Stat,  at 
1m  729,  chap.  161),  and  kindred  acts.  The 
act  of  1834  was  a  revision  of  previous  en- 
actments, and  contains  many  provisions 
for  the  regulation  of  trade  and  intercourse. 
Its  20th  and  21st  sections  (4  SUt.  at  L. 
732,  chap.  101)  prohibit  the  introduction 
or  manufacture  of,  or  traffic  in,  spirituous 
liquor  or  wine  within  the  Indian  country* 
From  them,  §§  2139,  2140,  and  2141,  Rev. 
Stat,  were  derived.  « 

By  the  1st  section  of  the  act  of  1834,  the^ 
term  "Indian*  country"  was  defined,  for* 
the  purposes  of  that  act,  as  meaning  land 
to  which  the  Indian  title  had  not  been  ex- 
tinguished. At  the  making  of  the  treaty, 
therefore,  the  restriction  respecting  the 
liquor  traAo  was  in  force  within  the  oeded 
area,  because  until  then  the  Indian  title 
had  not  been  extinguished.  It  was  the  evi- 
dent purpose  of  article  7  to  oontinue  the 
restriction  in  foroe  in  the  ceded  territory, 
notwithstanding  the  extinguishment  of  the 
Indian  title.  Such  stipulations  were  not 
unusaL  A  contemporaneous  treaty  with 
the  Winnebagoes  contained  a  similar  one. 
10  Stat,  at  L.  1174,  art.  8.  And  it  has  been 
uniformly  recognized  that  such  stipulations 
amount  in  effect  to  an  amendment  of  the 
statute,  so  as  to  make  the  restriction 
effective  throughout  the  ceded  territory. 
United  States  v.  48  Gallons  of  Whisl^ 
(United  States  v.  Lariviere)  98  U.  S.  188, 
196,  23  L.  ed.  846,  847;  Bates  v.  Clark,  96 
U.  S.  204,  208,  24  L.  ed.  471,  472. 

The  fundamental  contention  that  under- 
lies the  entire  argument  for  complainants 
is  that  the  first  part  of  article  7  had  for 
its  object  that  the  laws  of  Congress,  pre^ 
ent  and  future,  regulating  trade  and  inter- 
course with  the  Indian  tribes,  were  to  con- 
tinue and  be  in  force  within  the  reservations 
created  by  the  treaty;  while  the  latter 
portion  of  the  article  had  for  its  object  to 
keep  in  force  in  the  ceded  country — ^which, 
it  is  said,  excludes  the  reservations — those 
portions  of  the  laws  that  prohibit  the  in- 
troduction, manufacture,  use  of,  and  traffio 
in  ardent  spirits,  etc,  in  the  Indian  country 
until  otherwise  provided  by  Congress;  the 
particular  insistence  being  that  the  latter 
clause  applies  merely  to  the  so-eaDed' 


ItlS. 


WHNSON  T.  QEABLDa 


709 


tsnitorj,  tad  not  to  the  lands  inelnded 
within  th«  reBenratioDB. 

With  this  conatmetion  of  the  treaty  we 
cannot  agree.  We  think  it  rests  upon  a 
misconception  of  the  fair  import  of  the 
terms  employed  in  article  7,  whether  con- 
sidered alone  or  together  with  the  context, 
and  fails  to  give  doe  ^ect  to  the  reason 

I,  and  spirit  of  the  stipulation. 

^     It  seems  to  us  that  in  the  qualifying 

*  clause — ^"within* the  entire  boundaries  of 
the  country  herein  ceded  to  the  United 
States'* — the  words  ''entire  boundaries"  are 
equivalent  to  "outer  boundaries,**  and  there- 
fore include  the  resenrations  that  lie  with- 
in. And  this  agrees  with  the  context;  for. 
If  we  turn  baolc  to  see  what  is  '^herein 
ceded,"  we  find  that  by  the  terms  of  article 
1  the  cession  is  of  all  the  right,  title,  and 
interest  of  the  Indians  in  the  lands  owned 
and  claimed  by  them,  included  within  desig- 
nated boundaries  (this  being  the  great  tract 
In  question),  and  then,  in  a  separate  clause, 
n  relinquishment  and  conveyance  of  all 
right,  title,  and  interest  of  the  Indians  in 
any  other  lands  in  the  territory  of  Min- 
nesota or  elsewhere.  There  is  here  no  sug- 
gestion that  the  reservations  are  excepted 
out  of  the  cession.  On  the  contrary,  article 
1  in  terms  vests  the  Indian  title  in  the 
United  States  as  to  all  the  described  lands. 
Including  the  reservations  mentioned  in 
Article  2.  The  latter  article  reserves  a 
number  of  comparatively  small  and  isolated 
tracts  ''for  the  permanent  homes  of  the 
said  Indians."  Of  these,  all  are  within  the 
outer  boundaries  of  the  cession  excepting 
the  Mille  Lac  Reservation,  which  lies  out- 
side. Reading  the  two  articles  together,  it 
Is  evident  that  the  framers  of  the  treaty 
Intended  that  the  reservations  themselves 
should  become  the  property  of  the  United 
States^  subject  only  to  a  trust  for  the  oc- 
cupancy of  the  Indians.  This  is  placed  be- 
yond controversy  when  we  observe  that  by 
the  latter  part  of  article  2  it  was  provided 
that  the  President  of  the  United  States 
might  eause  the  reservations  or  portions 
thereof  to  be  surveyed;  assign  a  reasonable 
quantity,  not  exceeding  80  acres  in  any 
ease,  to  each  head  of  a  family  or  single 
person  over  twenty-one  years  of  age  for  his 
or  their  separate  use;  issue  patents  for  the 
tracts  so  assigned,  which  tracts  were  to  be 
exempt  from  taxation,  levy,  sale,  or  for- 
feiture, and  not  to  be  aliened  or  leased  for 

OD  a  longer  period  than  two  years  at  one  time, 
9  unless  otherwise  provided  by  the  legislature 

*  of  the  state  with  the^assent  of  Congress; 
not  to  be  sold  or  aliened  in  fee  for  a  period 
of  five  years  after  the  date  of  patent,  and 
not  then  without  the  assent  of  the  Presi- 
dent; and  that,  prior  to  the  issue  of  the 
|Mit«nts,  the  President  might  make  rules 


and  regolatiotts  respecting  the  disposition 
of  the  lands  In  case  of  the  death  of  the  al- 
lottee, etc. 

The  subdivision  of  the  reservations,  al- 
lotments to  individual  Indians,  and  the  ul- 
timate alienation  of  allotments,  being  thus 
in  view  at  the  making  of  the  treaty,  it  is 
unreasonable  to  give  such  a  construction 
to  the  stipulation  contained  in  the  second 
portion  of  article  7  as  would  defeat  its  ob- 
ject, by  removing  the  restriction  from 
scattered  parcels  of  land  whenever  it  should 
come  to  pass  that  the  Indian  title  therein 
was  extinguished.  The  restriction  would 
be  of  little  force  unless  it  covered  the  entire- 
ceded  area  en  hloe,  so  that  no  change  in  the- 
situation  of  the  reservations  by  way  of  ex- 
tinguishing the  residue  of  Indian  title  or 
otherwise  should  operate  to  limit  its  effect. 
And  so^  upon  the  whole,  we  deem  it  mani- 
fest that  the  second  clause  of  article  7 
dealt  with  the  entire  ceded  country,  includ- 
ing the  reservations,  as  country  proper  U> 
be  subjected  to  the  laws  relating  to  the  in- 
troduction, etc.,  of  liquor  into  the  Indian 
country  until  otherwise  provided  by  Con- 
gress. It  was  evidently  contemplated  that 
the  bands  of  Indians,  while  making  their 
permanent  homes  within  the  reservations, 
would  be  at  liberty  to  roam  and  to  hunt 
throughout  the  entire  country,  as  before. 
The  purpose  was  to  guard  them  from  all 
temptation  to  use  intoxicating  liquors. 

That  it  is  within  the  constitutional  power 
of  Congress  to  prohibit  the  manufacture, 
introduction,  or  sale  of  intoxicants  upon 
Indian  lands,  including  not  only  lands  re- 
served for  their  special  occupancy,  but  also 
lands  outside  of  the  reservations,  to  which 
they  may  naturally  resort,  and  that  this 
may  be  done  even  with  respect  to  lands  a 
lying  within  the  bounds  of  a  state,  are^ 
propositions  so'thoroughly  established,  and* 
upon  grounds  so  recently  discussed,  that 
we  need  merely  cite  the  cases.  Perrin  v. 
United  States,  232  U.  S.  478,  483,  68  L.  ed. 
— ,  34  Sup.  Ct  Rep.  387 ;  United  States  v. 
48  Oallons  of  Whisky  (United  States  v.  Lari- 
viere)  98  U.  S.  188,  195,  197,  23  L.  ed.  846, 
848;  Dick  v.  United  SUtes,  208  U.  S.  840, 
62  L.  ed.  620,  28  Sup.  Ct.  Rep.  399. 

And  we  cannot  agree  with  the  District 
Court  that  article  7  of  the  treaty  of  1856 
was  repealed  by  the  Minnesota  enabling 
act,  or  by  the  admission  of  that  state  into 
the  Union  upon  equal  terms  with  the  other 
states.  Neither  tiie  enabling  act  nor  the 
act  of  admission  contains  any  reference  to 
the  treaty,  although  the  latter  was  so  r^ 
cent  that  it  can  hardly  have  been  over- 
looked. The  court  seems  to  have  considered 
that  the  continued  existence  of  article  7, 
so  far  as  it  prohibited  the  introduction, 
manufacture,  and  sale  of  liquors  within  the 
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ceded  eountry  oateide  of  the  retenratioiifl, 
was  inconsistent  with  the  "equal  footing" 
clause  of  the  enabling  and  admitting  acts. 
That  there  is  no  snch  inconsistency  results 
▼ery  plainly,  as  we  think,  from  the  reason- 
ing and  authority  of  the  cases  above  cited. 
The  court  deemed  that  United  States  ▼. 
43  Gallons  of  Whisky  (United  States  ▼. 
Lariviere)  93  U.  S.  188,  196,  23  L.  ed.  846, 
847,  and  Dick  y.  United  States,  208  U.  8. 
840,  62  L.  ed.  620,  28  Sup.  Ct  Rep.  399, 
were  distinguishable  upon  the  ground  that 
in  each  of  those  cases  the  treaty  under 
consideration  was  made  after  the  state  had 
been  admitted  Into  the  Union.  But  if  the 
making  of  such  a  treaty  after  the  admission 
of  the  state  is  not  inconsistent  with  the 
''equal  footing"  of  that  state  with  the 
others, — as,  of  course,  it  is  not, — it  seems 
to  us  to  result  that  there  is  nothing  in  the 
effect  of  "equal  footing"  clauses  to  operate 
as  an  implied  repeal  of  such  a  treaty  when 
previously  established. 

In  Ex  parte  Webb,  226  U.  8.  663,  66  L. 
ed.  1248,  32  Sup.  Ct  Rep.  769,  we  had  to 
deal  with  the  effect  of  the  Oklahoma  ena* 
bling  act  upon  a  previous  statute  (act  of 
O  March  1,  1896,  chap.  145,  §  8,  28  Stat,  at 
JL.  693),  which  prohibited  {inter  alia)  the 
*  "carrying  into  said  [Indian]  •territory  any 
of  such  liquors  or  drinks,"  in  view  oi  the 
fact  that  the  enabling  act  itself  required 
that  the  Constitution  of  the  new  state 
should  prohibit  the  manufacture,  sale,  or 
otherwise  furnishing  of  intoxicating  liquors 
within  that  part  of  the  state  formerly 
known  as  the  Indian  territory;  and  we 
held  that  in  view  of  the  existing  treaties  be- 
tween the  United  States  and  the  Five  Civil- 
ized Tribes,  and  because  the  enabling  act 
and  the  Constitution  established  thereunder 
dealt  only  with  the  prohibition  of  the  liquor 
traffic  within  the  bounds  of  the  new  state, 
the  act  of  1896  remained  in  force  so  far  as 
pertained  to  the  carrying  of  liquor  from 
without  the  new  state  into  that  part  of  it 
which  was  the  Indian  territory. 

In  United  SUtes  v.  Wright,  229  U.  8. 
226,  67  L.  ed.  1160,  33  Sup.  Ct.  Rep.  630, 
we  held  that  the  prohibition  against  the 
introduction  of  intoxicating  liquors  into 
the  Indian  country,  found  in  §  2139,  Rev. 
Stat.,  as  amended  by  the  acts  of  July  23, 
1892,  chap.  234,  27  Stat,  at  L.  260,  and 
January  30,  1897,  chap.  109,  29  Stat  at 
It,  606,  was  not  repealed,  with  respect  to 
intrastate  transactions,  by  the  Oklahoma 
enabling  act,  in  spite  of  the  provision  re- 
specting internal  prohibition  contained 
therein,  as  already  mentioned. 

Upon  the  whole,  we  have  no  difficulty  in 
concluding  that  article  7  of  the  treaty  of 
February  22,  1855,  was  not  repealed  by  the 
admission  of  Minnesota  into  the  Union. 


We  oome,  therefore,  to  the  principal  con* 
tention  of  complainants  and  appellees. 
which  it  that  the  article  was  repealed  by  the 
effect  of  the  treaties  of  1866  and  1867. 
The  argument  in  support  of  this  contention 
may  be  outlined  as  follows:  that  by  the 
earliest  of  the  three  treaties  the  several 
bands  of  Indians  ceded  to  the  United  States 
the  great  tract  of  approximately  21,000 
square  miles,  but  except^  from  that  cession 
the  several  reservations  created  for  the 
Mississippi  bands  and  for  the  Pillager  and^ 
Lake  Winnibigoshish  bands;  that  when  the] 
treaty  of  1866  wai^made,  the  Mississippi* 
bands  were  the  owners  of  their  reservations 
within  the  exterior  limits  of  the  cession  of 
1866,  which  reservations  were  not  covered 
by  the  second  portion  of  article  7,  but  were 
subject  to  all  of  the  laws  of  the  United 
States  regulating  commerce  and  intercourse 
with  the  Indian  tribes,  simply  because  of 
being  Indian  country  in  fact;  that  by  the 
treaty  of  1866  the  Mississippi  bands  ceded 
outright  to  the  United  States  these  reser- 
vations, and  in  return  the  United  States 
ceded  to  them  the  tract  of  territory  already 
mentioned  (including  Bemidji  and  the  coun* 
try  surrounding  it),  excepting  those  por- 
tions included  within  the  reservations  of 
the  Pillager  and  Lake  Winnibigoshish 
bands;  and  that  when,  in  1867,  in  return 
for  the  White  Earth  Reservation,  the 
Mississippi  Chippewas  receded  to  the  United 
States  tiie  greater  portion  of  the  tract  set 
apart  for  them  in  1866,  they  ceded  the  same 
title  and  the  same  right  and  power  over  the 
lands  that  the  three  original  tribes  would 
have  had;  that  is  to  say,  they  ceded  them 
free  and  dear  of  article  7  of  the  treaty  of 
1866. 

It  will  at  once  be  observed  that  the  argu- 
ment rests  at  bottom  upon  the  erroneous 
construction  to  which  we  have  already 
called  attention;  via^  that  the  second  por- 
tion of  article  7  did  not  apply  to  the  reser- 
vations that  were  within  the  exterior  limits 
of  the  ceded  territory.  We  repeat  that,  in 
our  opinion,  the  restriction  applied  to  all 
the  territory  that  was  included  within  the 
terms  of  the  cession;  as  much  to  those  por- 
tions set  apart  for  reservations  as  to  the 
surrounding  territory.  There  was  nothing 
in  the  treaty  of  1866,  therefore^  to  make 
the  receded  reservations  unrestricted  ter- 
ritory; nor  was  there  anything  in  the 
treaty  of  1867  to  remove  the  restriction 
from  the  territory  then  receded.  Reading 
the  series  of  treaties  together,  it  is  plain 
enough,  we  think,  that  the  contracting  par- 
ties, in  all  that  was  done,  were  resting  upon  ei 
the  plain  language  of  the  second  part  of) 
article  7,  which  declared  that  the  laws*re-* 
lating  to  the  introduction,  etc.,  of  liquor 
in  the  Indian  country,  should  continue  in 
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loroe  within  the  «&tlra  bonndaiiM  of  th« 
oountry  in  qneetion  until  otlierwiaa  pro- 
Tided  by  Congress. 

Finally,  it  is  contended  that  article  7  of 
the  treaty  of  1855  had  been  superseded  at 
the  time  of  the  acts  complained  of  in  the 
bill  (1910)  by  Tirtue  of  the  proTisions  of 
the  Nelson  act  of  January  14,  1889  (25 
Stat,  at  L.  642,  chap.  24),  and  the  cessions 
made  to  the  United  States  by  the  Indians 
pursuant  to  that  act,  and  by  reason  of  the 
change  in  the  character  of  the  territory  in- 
eluded  in  the  treaty  of  1855  and  the  status 
of  the  Indians  therein. 

As  already  pointed  out,  this  act  prorided 
that  commissioners  to  be  appointed  by  the 
President  should  negotiate  with  the  differ- 
ent bands  of  CJhlppewas  in  the  state  of 
Minnesota  for  the  complete  cession  and  re- 
linquishment of  their  title  and  interest  in 
all  their  reservations  in  the  state,  except 
so  much  of  the  White  Earth  and  Red  Lake 
Beservations  as  was  not  required  for  allot- 
ments, and  that  acceptance  and  approval  of 
inch  cession  and  relinquishment  by  the 
President  should  be  deemed  full  and  ample 
proof  of  the  cession,  and  should  operate  as 
a  complete  extinguishment  of  the  Indian 
title  without  other  or  further  act  or  cere- 
mony. 

From  the  arerments  of  the  amended  bill 
and  answer  it  is  not  easy  to  gather  a  pre- 
eise  statement  of  the  present  situation  of 
the  Indian  lands  and  of  the  Indians  them- 
selves, so  far  as  it  affects  the  question  be- 
fore us.  Some  reference  Is  made  to  the 
situation  at  the  Red  Lake  Reservation;  but 
since  it  is  not  clear  that  the  restriction 
contained  in  the  treaty  of  1855  was  intend- 
ed for  the  protection  of  the  Indians  within 
that  reservation,  we  prefer  to  confine  our 
attention  to  the  situation  as  it  existed  in 
1910  within  the  boundaries  of  the  great 
tract  that  was  the  subject  of  the  cession 
w  of  1855.  Within  those  bounds  there  would 
%  seem  to  be  remaining  only  fragments  of  the 
*  White  Earth^and  Leech  Lake  Reservations; 
both  reservations  being  in  process  of  allot- 
ment under  the  acts  of  February  8,  1887 
(24  Stat,  at  L.  388,  chap.  119),  and  of 
January  14,  1889  (25  Stat,  at  L.  642,  chap. 
24),  and  amendatory  acts.  Of  the  lands 
that  have  been  allotted,  a  considerable  por- 
tion are  still  held  in  fee  by  the  United 
States,  and  are  nonalienable  by  the  al- 
lottees until  the  expiration  of  the  trust 
period.  Upon  the  White  Earth  Reservation, 
and  also  at  Leech  Lake,  the  government 
maintains  an  Indian  agency  and  superin- 
tendent, as  well  as  Indian  schools.  At  the 
White  Earth  agency,  6,600  Indians  are  car- 
ried upon  the  annuity  rolls;  at  Leech  Lake, 
1,750  Indians.  The  majori^  of  these  reside 
upon  lands  embraced  within  the  original 
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rsaai  nation,  and  thsj  art  the  aune  Indiana, 
or  descendants  of  the  same,  that  were  par- 
ties to  tho  treaties  of  1855,  1865,  and  1867« 
In  consequence  of  their  elevation  to  the 
plane  of  citizenship  by  the  operation  of  tho 
allotment  acts,  tribal  relations  have,  for 
most  purposes,  ceased  to  exist,  but  are 
recognized  for  the  purpose  of  the  distribu- 
tion of  annuities  under  the  Nelson  act. 
And  it  is  admitted  that  for  purposes  of 
business,  pleasure,  hunting,  travel,  and 
other  diversions,  these  Indians  traversa 
parts  of  the  region  comprised  in  the  cea- 
sion  of  1856,  outside  of  the  reservations, 
and  thus  visit  the  towns,  villages,  and  cities 
in  the  territory,  including  Bemidji.  On  tho 
other  hand  it  Is  admitted  that  their  visits 
to  Bemidji  are  infrequent,  and  that  there 
are  no  Indian  habitations  within  a  range 
of  20  miles  in  any  direction  from  that  city. 
And,  as  pointed  out  in  the  prefatory  state- 
ment, the  diminished  Red  Lake  Reservation 
is  admittedly  surrounded  by  a  strip  of  land, 
approximately  15  miles  in  width,  which 
never  was  suhject  to  the  treaty  of  1855, 
and  upon  which  saloons  are  maintained  In 
close  proximity  to  that  reservation.  This 
strip  extends  along  the  northerly  boundary 
of  the  cession  of  1855,  which  is  perhaps  10 
or  12  miles  north  of  Bemidiji.  ^ 

The  argument  for  treating  the  restrio-j 
tion  of  1865  as  no*longer  in  force  rests* 
not  upon  any  denial  of  the  fact  that  there 
are  some  thousands  of  Indians  at  the  White 
Earth  and  Leech  Lake  Agencies*  who  are 
still  more  or  less  under  ^e  guardianship 
of  the  government,  and  for  whose  protection 
the  liquor  restriction  ought  to  be  main- 
tained, but  rather  upon  the  fact  that  these 
Indians  are  surrounded  by  territory  in 
which  liquor  is  lawfully  obtainable.  In 
support  of  this,  it  is  said  that  the  former 
Mississippi  reservations  ceded  to  the  United 
states  in  1865  are  unrestricted  territory; 
that  so  much  of  the  Leech  Lake  and  Lake 
Winnibigoshish  Reservations  as  were  con- 
veyed to  the  United  States  in  1890  are  such 
territory;  that  every  allotment  from  either 
of  these  reservations  as  to  which  the  trust 
period  has  expired  is  such  territory,  and 
that  land  sold  to  white  men  In  the  reser- 
vations is  such  territory.  It  will  be  ob- 
served, again,  that  each  of  these  contentions 
rests  upon  the  fundamental  error  that  the 
reservations    mentioned    in    the    treaty    of 

1855  are  not  within  the  liquor  restriction  of 
article  7. 

In  view  of  the  interpretation  we  have 
placed  upon  that  article,  it  seems  to  us  that 
the  contention  as  to  changed  condition! 
must  be  based  not  upon  the  suppose^  fact 
that  the  tract  covered  by  the  cession  of 

1856  "is  already  dotted  with  wot  territory," 
but  rather  upon  the  question  whether  the 
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restriction — entered  into  more  than  half  a 
century  ago,  when  the  country  was  a  wilder- 
neee — ought  to  be  treated  as  still  in  force, 
in  yiew  of  the  small  number' of  Indians  en- 
titled to  protection,  as  compared  with  the 
large  population  of  whites  who  now  form 
the  great  majority  of  the  inhabitants,  and 
in  view  of  the  high  state  of  civilization  and 
development  of  the  territory  in  question. 

In   Perrin  ▼.   United   States,   232  U.   8. 
478,  486,  58  L.  ed.  — ,  34  Sup.  Ot  Rep.  887, 
we  had  to  deal  with  a  somewhat  similar 
question.    That  was  a  reviei^  of  a  convic- 
i^tion    for    unlawfully    selling    intoxicating 
^liquors  upon  ceded  lands  formerly  included 
•  in  the* Yankton  Sioux  Indian  Reservation 
in  the  state  of  South  Dakota.    The  reserva- 
tion  was  created  in   1858,  and  originally 
embraced    400,000    acres.     A    considerable 
part  of  it  was  allotted  in  severalty  to  mem- 
bers of  the  tribe  under  the  act  of  1887,  the 
allotments  being  in  small  tracts  scattered 
through  the  reservation.    By  an  agreement 
ratified  and  confirmed  by  Congress  August 
15,   1894    (28   SUt.  at  L.  286,  314;  chap. 
290),  the  tribe  ceded  and  relinquished  to 
the  United  States  all  the  unallotted  lands, 
and  by  article  17  of  the  agreement  it  was 
stipulated:      "No   intoxicating   liquors   nor 
other  intoxicants  shall  ever  be  sold  or  given 
away  upon  any  of  the  lands  by  this  agree- 
ment ceded  and  sold  to  the  United  States, 
nor  upon  any  other  lands  within  or  com- 
prising   the    reservations    of    the    Yankton 
Sioux  or  Dakota  Indians  as  described  in 
the  treaty   between  the  said  Indians  and 
the  United  States,  dated  April   19th,  1858 
[11  Stat,  at  L.  743],  and  aa  afterwards  sur- 
veyed and  set  off  to  the  said  Indians.    The 
penalty  for  the  violation  of  this  provision 
shall   be  such   as   Congress  may  prescribe 
in  the  act  ratifying  this  agreement"     In 
the  ratifying  act  a  penalty  was  prescribed. 
The  ceded  lands  were  opened  to  disposition 
under  the  homestead  and  town-site  laws, 
and  passed  largely  into  private  ownership, 
and  the  place  at  which  the  intoxicating  li- 
quors were  sold  was  within  the  defendant's 
own  premises  in  a  town  located  upon  a  part 
of  the  ceded  lands  held  in  private  owner- 
ship by  the  inhabitants,  none  of  whom  was 
an  Indian.    After  overruling  the  contention 
that  the  restriction  was  invalid  because  the 
power  to  regulate  the  sale  of  intoxicating 
liquors    upon    all   ceded    lands    rested    ex- 
clusively in  the  state  (citing  United  States 
V.  43  Gallons  of  Whisky  [United  States  v. 
Lariviere],  93  U.  S.  188,  23  L.  ed.  846,  and 
Dick  V.  United  States,  208  U.  S.   340,  62 
L.  ed.  520,  28  Sup.  Ct.  Hep.  399),  the  opin- 
ion dealt  with  the  further  contention  that 
the  power  of  Congress  was  necessarily  lim- 
ited to  what  was  reasonably  essential  to 
the  protection  of  Indians  occupying  the  un- 


ceded  lalids,  and  that  this  limitation  Iras  J 
transcended  by  the  provision  in*  question  • 
because  it  embraced  territory  greatly  in  ex- 
cess of  what  the  situation  required,  and 
because  its  operation  was  not  confined  to  a 
designated  period  reasonable  in  duration, 
but  apparently  was  intended  to  be  per- 
petual.   As  to  this  the  court  said  (p.  486) : 

"As  the  power  is  incident  only  to  the 
presence  of  the  Indians  and  their  status  as 
wards  of  the  government,  it  must  be  con- 
ceded that  it  does  not  go  beyond  what  is 
reasonably  essential  to  their  protection,  and 
that,  to  be  effective,  its  exercise  must  not 
be  purely  arbitrary,  but  founded  upon  some 
reasonable  basis.  Thus,  a  prohibition  like 
that  now  before  us,  if  covering  an  entire 
state  when  there  were  only  a  few  Indian 
wards  in  a  single  county,  undoubtedly 
would  be  condemned  as  arbitrary.  And  a 
prohibition  valid  in  the  beginning  doubtless 
would  become  inoperative  when,  in  regular 
course,  the  Indians  affected  were  completely 
emancipated  from  Federal  guardianship  and 
control.  A  different  view  in  either  case 
would  involve  an  unjustifiable  encroach- 
ment upon  a  power  obviously  residing  in 
the  state.  On  the  other  hand,  it  must  also 
be  conceded  that,  in  determining  what  is 
reasonably  essential  to  the  protection  of 
the  Indians,  Congress  is  invested  with  a 
wide  discretion,  and  its  action,  unless  pure- 
ly arbitrary,  must  be  accepted  and  given 
full  effect  by  the  courts." 

Although  the  circumstances  of  the  pres- 
ent case  are  different,  and  we  are  hero 
dealing  with  a  question  of  obsolescence 
rather  than  of  original  invalidity,  the  Ian* 
guage  just  quoted  indicates  the  point  of 
view  from  which  the  question  should  be 
approached.  But  we  must  not  forget  that 
the  question  is  one,  primarily,  for  the  con- 
sideration of  the  law-making  body;  nor  are 
we  in  danger  of  doing  so,  since,  by  the  very 
terms  of  the  stipulation  now  under  con- 
sideration, the  prohibition  of  the  liquor 
traffic  was  to  continue  "until  otherwise  pro- 
vided by  Congress."  We  do  not  mean  to^^ 
say  that  if  it  appeared  that  no  consider-^ 
able*number  of  Indians  remained  wards  ot* 
the  government  within  the  territory  in 
question,  the  courts  would  not  be  justified 
in  declaring  that,  since  the  constitutional 
warrant  for  the  restriction  no  longer  ex- 
isted, the  restriction  must  expire  with  it. 
But  where  the  question  confessedly  turns 
not  upon  a  total,  nor  even  upon  an  ap- 
proximately complete,  emancipation  of  th« 
Indians  from  the  Federal  guardianship,  but 
upon  their  unimportance  as  compared  with 
the  interests  of  the  population  at  large,  wa 
think  the  question  is  legislative  rather  than 
judicial. 

Indeed,  it  has  only  recently  been  undar 
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consideration  hj  Congress.  On  Febmaiy 
17,  1911  (Senate  Doe.  Na  824,  61st  Cong., 
3d  Seas.,  vol.  85),  the  President,  in  a  specUl 
message,  called  attention  to  Uie  situation 
in  Minnesota,  resulting  from  the  operation 
«f  the  old  Indian  treaties  under  present  con- 
ditions; and  with  respect  to  the  area  ceded 
hj  the  Chippewas  in  1855,  he  stated:  "The 
records  of  the  Indian  Bureau  show  that 
there  are  within  said  area,  under  the  juris- 
diction of  the  superintendents  of  the  White 
Earth  and  Leech  Lake  Reservations,  7,196 
Indians  who  can  be  amply  protected  by 
limiting  the  territory  as  to  which  said 
treaty  provisions  shall  remain  in  force  and 
effect  to  the  area  within  and  contiguous 
to  said  reservations,  particularly  described 
as  follows:  ...  I  therefore  recommend 
that  Congress  modify  the  article  of  said 
treaty  quoted  above  so  as  to  exclude  from 
the  operations  of  its  provisions  all  of  the 
territory  ceded  by  said  treaty  to  the  United 
States,  except  that  immediately  above  de- 
scribed." 

That  Congress  has  not  yet  acted  upon  this 
recommendation  is  evidence  that  the  prob- 
lem is  not  so  entirely  obvious  of  solution 
that  it  can  be  judicially  declared  to  be  be- 
yond the  range  of  legislative  discretion. 

Since  it  must  be  admitted  that  complain- 
ants have  no  ground  of  relief  against  de- 
QQ  fendants  if  the  restriction  remains  in  force 
J  at  Bemidji,  as  we  hold  that  it  does,  it  fol- 
•  lows^that  the  decree  of  the  District  Court 
should  be  reversed,  and  the  cause  remanded 
with  directions  to  dismiss  the  bilL 
Decree  reversed. 

Mr.  Justice  McKenna  and  Mr.  Justice 
Lnrton  dissent  upon  grounds  expressed  in 
the  opinion  of  the  District  Court,  reported 
in  183  Fed.  611. 


as  Jtheir  labor  and  materials  are  supplied 
in  accordance  with  the  original  contract. 

[Bd.  Note.— For  other  cases,  see  United  States, 
Cent  Dig.  I  60 ;    Dec.  Dig.  |  67.*] 

[No.  861.] 

Argued  April  16,   1914,     Decided  June  8, 
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N  A  CERTIFICATE  from  the  Court  of 
Appeals  of  the  District  of  Columbia 
presenting  the  question  whether  the  surety 
on  the  bond  of  a  public  contractor  is  dis- 
charged, so  far  as  laborers  and  material- 
men are  concerned,  by  changes  in  the  con- 
tract made  without  the  surety's  knowledge 
or  consent.    Answered  in  the  negative. 

Statement  by  Mr.  Justice  Pitney:  ) 

•  The  court  of  appeals  of  the  District  of* 
Columbia  certifies  that  the  record  in  the 
above-entitled  cause,  now  pending  in  said 
court  upon  appeal  from  the  supreme  court 
of  the  District  of  Columbia,  discloses  the 
following: 

The  declaration  of  the  United  States  to 
the  use  of  W.  McMillan  k  Son,  filed  Feb- 
ruary 11,  1913,  against  the  Equitable  Surety 
Company,  alleges: 

That  Allen  T.  Howison,  as  principal,  and 
the  Equitable  Surety  Company,  as  surety, 
on  July  24,  1911,  executed  a  bond  to  the 
United  States  in  the  penal  sum  of  $110,350, 
conditioned  for  the  faithful  performance  by 
Howison  of  a  certain  contract  made  by  him 
with  the  commissioners  of  the  District  of 
Columbia  on  that  date.  A  copy  of  the  bond, 
made  an  exhibit,  shows  that  the  contract 
was  for  the  erection  of  a  school  building 
fronting  on  Eleventh  street,  N.  W.,  between 
Harvard  and  Girard  streets,  in  the  city  of 
Washington.  The  conditions  of  the  bond 
are  that  if  Howison  shall  perform  to  the 
satisfaction  of  the  commissioners  the  work 
to  be  done  by  him  in  accordance  with  the 
stipulations  of  the  contract,  and  shall  save 
harmless  and  indemnify  the  District  of 
Columbia  from  any  and  all  claims,  delays, 
suits,  charges,  damages,  judcrments,  etc.,  on 
account  of  any  accidents  to  persons  or  prop- 
erty after  the  commencement  of  the  work 
and  prior  to  completion  and  acceptance,  and 
pay  the  same;  and  "will  promptly  make^ 
payments  to  all  persons  supplying  him  jj 
Vith  labor  and  material  in  the  prosecution  • 
of  the  work  provided  for  in  said  contract," 
etc.,  the  obligation  shall  be  void;  other- 
wise to  remain  in  force. 

That  thereafter  W.  McMillan  k  Son,  at 
the  request  of  the  Butt-Chapple  Stone  Com- 
pany, agreed  to  furnish  to  said  contractor 
certain  stone  materials  to  be  used  in  the 
prosecution  of  the  work  provided  for  in 
prosecution  of  the  work, — at  least,  so  far    the   contract   by   the   contractor,   and   did 

*For  other  caaee  see  same  topic  &  S  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  it  Rep'r  Indexee 
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EQUITABLE  SURETY  COMPANY 

V. 

rmTED    STATES    OF     AMERICA,    TO 
THE  USE  OF  W.  McMILLAN  k  SON. 

United  States  (J  67*)— Bond  of  Public 
Contractor  —  Release  ok  Surety  — 
Change  in  Contract. 
Chenges  in  a  contract  for  the  erection 
of  a  public  school  building,  involving  the 
relocation  of  the  building,  and  necessitating 
a  change  in  the  grade,  though  not  contem- 
plated in  such  contract,  and  made  without 
the  knowledge  and  consent  of  the  surety  on 
the  contractor's  bond  given  conformably  to 
vhe  act  of  1899,  February  28  (30  Stat,  at 
Lb  906,  chap.  218),  do  not  release  the  surety 
from  his  obligation  under  such  bond  to  pay 
promptly  all  persons  supplying  the  con- 
tractor  with  labor  and   materials  for  the 
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fumLrii  to  taid  eontraetor  nuiteriaUi  of  the 
kind  and  quality  specified  in  his  oontract 
to  the  Talue  of  $4,462.84,  of  which  ma- 
terial the  contractor  used  on  the  building 
a  quantity  of  the  value  of  $3,952.84,  for 
which  he  has  failed  to  make  payment.  And 
that  defendant,  though  requested  so  to  do, 
has  refused  to  pay  the  same.  The  affidavit 
of  the  plaintiff  in  support  of  the  declara- 
tion follows  the  requirements  of  rule  73. 

After  the  general  issue,  defendant  filed  a 
special  plea  denying  liability  on  said  bond 
because,  after  the  execution  and  delivery  of 
the  same,  and  without  the  knowledge  or 
consent  olf  defendant,  the  commissioners  of 
the  District  of  Columbia  and  the  said  Howi- 
son,  its  principal,  altered  the  contract  the 
performance  of  which  was  guaranteed  by 
said  bond.  That  said  alteration  consisted 
in  the  entire  changing  of  the  building  from 
one  fronting  on  Eleventh  street  to  one 
fronting  on  Harvard  street,  which  altera- 
tion involved  the  contractor  in  considerable 
expense  not  contemplated  in  the  original 
contract,  and  prejudicial  to  defendant. 
That  said  relocation  of  the  building  neces- 
sitated a  material  change  in  grading  the 
ground.  That  prior  to  the  change  of  loca- 
tion the  contractor  had  graded  the  ground 
as  required  in  the  contract,  and  expended 
therein  the  sum  of  $2,393.90.  And  that  by 
reason  of  the  change  said  sum  was  a  total 
loss  to  the  contractor,  and  the  further  ex- 
cavation made  necessary  by  the  change  of 
location  was  done  at  a  cost  of  $1,300.90. 
^  The  affidavit  of  defense  allied  the  said 
IJ  change  in  the  contract  without  its  knowl- 
*  edge  or  consent;  and  that  the«same  neces- 
sitated a  material  ehange  in  the  grading 
of  the  land,  which  had  been  previously  per- 
formed by  the  contractor,  at  a  considerable 
expenditure  not  contemplated  in  the  origi- 
nal contract,  and  prejudicial  to  the  de- 
fendant. 

On  motion  under  the  73d  rule  of  the  su- 
preme court  of  the  District  of  Columbia, 
the  court  entered  judgment  for  the  plaintiff 
for  the  amount  of  the  demand;  and  defend- 
ant has  appealed  therefrom. 

By  stipulation  two  other  cases  involving 
the  same  question  here  presented  are  to 
abide  the  result  of  this  case. 

The  act  of  Congress,  in  compliance  with 
the  requirements  of  which  the  aforesaid 
bond  was  executed  (30  Stat,  at  L.  906,  chap. 
218),  reads  as  follows: 


An  Act  Relative  to  the  Payment  of  Claims 
for  Material  and  Labor  Furnished  for 
District  of  Columbia  Buildings. 

T^p  it  enarted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 


America  in  Congress  assembled.  That  here- 
after any  person  or  persons  entering  into 
a  formal  contract  witii  the  District  of  Co- 
lumbia for  the  construction  of  any  public 
building,  or  the  prosecution  and  completion 
of  any  public  work,  or  for  repairs  upon  any 
publie  building  or  public  work,  shall  be 
required,  before  commencing  such  work,  to 
execute  the  usual  penal  bond,  with  good 
and  sufficient  sureties,  with  the  additional 
obligations  that  such  contractor  or  con- 
tractors shall  promptly  make  payments  to 
all  persons  supplying  him  or  them  labor 
and  materials  in  the  prosecution  of  the 
work  provided  for  in  such  contract;  and 
any  person  or  persons  making  application 
therefor  and  furnishing  affidavit  to  the  de- 
partment under  the  direction  of  which  said 
work  is  being  or  has  been  prosecuted  that 
labor  or  materials  for  the  prosecution  of 
such  work  has  been  supplied  by  him  or 
them,  and  payment  for  which  has  not  been 
made,  shall  be  furnished  with  a  certified 
copy  of  said  contract  and  bond,  upon  which 
said  person  or  persons  supplying  such  labor 
and  materials  shall  have  a  right  of  action,S 
and  shall  be  authorized  touring  suit  in  the? 
name  of  the  District  of  Columbia  or  the 
United  States,  for  his  or  their  use  and  bene- 
fit, against  said  contractor  and  sureties, 
and  to  prosecute  the  same  to  final  judgment 
and  execution:  Provided,  That  such  action 
and  its  prosecution  shall  not  involve  the 
District  of  Columbia  or  the  United  States 
in  any  expense:  Provided,  That  in  such 
case  the  court  in  which  such  action  is 
brought  is  authorized  to  require  proper  se- 
curity for  costs  in  case  Judgment  is  lor 
the  defendant. 
Approved,  February  28,  1899. 

The  court  of  appeals  further  certifies  that 
the  following  question  of  law  arises  upon 
the  record;  that  its  decision  is  necessary  to 
the  proper  disposition  of  the  cause;  and, 
to  the  end  that  a  correct  result  may  be 
reached,  desires  the  instruction  of  the  Su- 
preme Court  of  the  United  States  upon  that 
question,  to  wit: 

Did  the  alteration  of  the  terms  of  the 
contract  by  the  District  of  Columbia  and 
the  contractor,  without  the  knowledge  or 
consent  of  the  surety,  have  the  effect  to 
release  the  surety  from  the  obligation  of 
the  bond? 

Messrs.  J.  J.  Darlington,  Joseph  A. 
Burkart,  and  William  E.  Ambrose  for  the 
Equitable  Surety  Company. 

Messrs.  Wharton  E.  I/ester,  Lucas  P. 
Loving,  and  Daniel  W.  Baker  for  the  United 
States  to  the  use  of  W.  McMillan  &,  Son. 
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•      Mr.   Justice   Pitney,   after   making   the 


foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  act  of  February  28,  1899  (30  Stat, 
at  L.  906,  chap.  218),  under  which  the 
bond  in  question  was  given,  was  modeled 
after  an  act  of  August  13,  1894,  entitled, 
"An  Act  for  the  Protection  of  Persons  Fur- 
nishing Materials  and  Labor  for  the  Con- 
struction of  Public  Works"  (28  Stat,  at  L. 
278,  chap.  280,  U,  S.  Comp.  Stat.  1901,  p. 
2523).  In  an  action  founded  upon  a  bond 
given  under  the  latter  act,  it  was  held  by 
the  circuit  court  of  appeals  for  the  eighth 
circuit,  in  United  States  use  of  Anniston 
Pipe  &  Foundry  Co.  v.  National  Surety  Co. 
34  C.  C.  A.  526,  92  Fed.  549,  551,  that  the 
obligation  has  a  dual  aspect,  it  being  given, 
in  the  first  place,  to  secure  to  the  govern- 
ment the  faithful  performance  of  all  obli- 
gations which  a  contractor  may  assume  to- 
wards it;  and,  in  the  second  place,  to  pro- 
tect third  persons  from  whom  the  contrac- 
tor may  obtain  materials  or  labor;  and  that 
these  two  agreements  are  as  distinct  as  if 
contained  in  separate  instruments.  It  was 
consequently  held  that  the  sureties  in  such 
A  bond  could  not  claim  exemption  from  lia- 
bility to  persons  who  had  supplied  labor 
or  materials  to  their  principal,  to  enable 
him  to  execute  his  contract  with  the  United 
10  States,  simply  because  the  government  and 
•  the  ^contractor,  without  the  surety's  knowl- 
edge, had  made  changes  in  the  contract 
subsequent  to  the  execution  of  the  bond, 
the  changes  being  such  as  did  not  alter  the 
general  character  of  the  work  contemplated 
by  the  contract,  or  the  general  character  of 
the  materials  necessary  for  its  execution. 
In  support  of  this  decision  several  eases 
from  the  state  courts  were  cited,  among 
them  Dewey  v.  State,  91  Ind.  173,  185; 
Conn  V.  State,  125  Ind.  614,  618,  25  N.  E. 
443;  Steffes  v.  Lemke,  40  Minn.  27,  29,  41 
N.  W.  302;  and  Doll  v.  Crume,  41  Neb. 
656,  660,  59  N.  W.  806.  They  fairly  sus- 
tain the  conclusion  reached.  The  cases 
cited  from  the  Indiana  and  Minnesota  re- 
ports antedated  the  passage  of  the  act  of 
1894,  and  may  have  furnished  the  sugges- 
tion for  that  enactment. 

The  decision  of  the  circuit  court  of  ap- 
peals in  United  States  ex  rel.  Anniston 
Pipe  &  Foundry  Co.  v.  National  Surety  Co. 
supra,  although  never  until  now  brought 
under  the  review  of  this  court,  has  been 
many  times  cited  and  followed  in  the  other 
Federal  courts.  Brown  &  H.  Co.  v.  Ligon, 
92  Fed.  851,  857;  United  States  use  of 
Fidelity  Nat.  Bank  v.  Bundle,  40  C.  C.  A. 
450,  100  Fed.  400,  402;  United  States  Fi- 
delity &  G.  Co.  V.  Omaha  Bldg.  &  Constr. 
Co.  63  C.  C.  A.  465,  116  Fed.  145,  147; 
Chaffee  v.  United  States  Fidelity  &  G.  Co. 


63  C.  C.  A.  644,  128  Fed.  918;  United  States 
ex  rel.  Maxwell  v.  Barrett,  135  Fed.  189, 
190;  Henningsen  v.  United  States  Fidelity 
&  G.  Co.  74  C.  C.  A.  484,  143  Fed.  810, 
813;  City  Trust,  S.  D.  &  Surety  Co.  v. 
United  States,  77  C.  C.  A.  397,  147  Fed. 
155,  156;  United  States  use  of  Phoenix  Iron 
Co.  V.  California  Bridge  &  Constr.  Co.  152 
Fed.  559,  562;  Title  Guaranty  &  Trust  Co. 
V.  Puget  Sound  Engine  Works,  89  C.  C.  A. 
618,  163  Fed.  168,  174. 

In  United  States  Fidelity  &  G.  Co.  ▼. 
(3olden  Pressed  &  Fire  Brick  Co.  (United 
States  fidelity  &  G.  Co.  v.  United  States) 
191  U.  S.  416,  48  L.  ed.  242,  24  Sup.  Ct. 
Rep.  142;  and  United  States  use  of  Hill  v. 
American  Surety  Co.  200  U.  S.  197,  203, 
50  L.  ed.  437,  440,  26  Sup.  Ct.  Rep.  168, 
this  court  adopted  a  reasonably  liberal  con* 
struction  of  the  act  of  1894,  in  view  of  tha 
fact  that  it  was  evidently  designed  to  fur* 
nish  the  obligation  of  a  bond  as  a  substi- 
tute for  the  security  which  might  other* 
wise  be  obtained  by  attaching  a  lien  to  th« 
property ;  such  lien  not  being  permissible  Ib  m 
the  case  of  a  government  work.  $ 

*It  seems  to  us  that  the  construction* 
given  to  that  act  In  the  case  in  92  Fed.  la 
correct,  and  that  it  applies  equally  to  tha 
act  of  1899,  now  under  consideration;  and 
that  this  act,  like  the  other,  should  receive 
a  reasonably  liberal  interpretation  in  aid 
of  the  public  object  whose  accomplishment 
is  so  evidently  intended.  Its  title  is,  "An 
Act  Relative  to  the  Payment  of  Claims  for 
Material  and  Labor  Furnished  for  District 
of  Columbia  Buildings."  The  enacting 
clause,  as  well  as  the  title,  shows  that  Con* 
gresB  recognized  that  no  legislation  was 
necessary  in  order  to  enable  the  commis- 
sioners of  the  District  to  require  "the  usual 
penal  bond,  with  good  and  sufficient  sure- 
ties," from  a  contractor  engaged  for  the 
construction  of  a  public  building.  The  ob- 
ject of  the  legislation  was  to  give  legal 
sanction  to  the  "additional  obligation  that 
such  contractor  or  contractors  shall  prompt- 
ly make  payments  to  all  persons  supplying 
him  or  them  labor  and  materials  in  the 
prosecution  of  the  work  provided  for  in 
such  contract,"  and  to  give  to  such  a  labor- 
er or  materialman  the  right  to  bring  an 
action,  if  necessary,  upon  the  bond,  either 
in  the  name  of  the  District  of  Columbia 
or  of  the  United  States,  for  his  own  benefit, 
against  the  contractor  and  sureties.  The 
nominal  obligee  is,  with  respect  to  these 
third  parties,  a  mere  trustee,  and  the 
obligors,  including  the  surety  as  well  as 
the  principal  contractor,  enter  into  the  ob- 
ligation in  full  view  of  this.  The  public  is 
concerned  not  merely  because  laborers  and 
materialmen  (being  without  the  benefit  of 
a   mechanics'   lien   in   the   case   of   publie 
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buildings)  wenld  otherwiM  be  subjecsi  to 
great  loisefl  at  the  hands  of  insolvent  or 
dishonest  contractors,  but  also  because  the 
security  afforded  by  the  bond  has  a  sub- 
stantial tendency  to  lower  the  prices  at 
which  labor  and  material  will  be  furnished, 
because  of  the  assurance  that  the  claims 
will  be  paid. 
I,  Stress  is  placed  by  counsel  for  the  surety 
^company  upon  the  fact  that  the  building 
*  was  materially  altered,  and  in  a* manner 
that  involved  the  contractor  in  consider- 
able expense  not  contemplated  in  the  origi- 
nal contract.  If  these  alterations  were 
made  pursuant  to  a  stipulation  for  that 
purpose  contained  in  the  contract,  they 
were  binding  upon  the  surety,  unless  they 
were  so  extensive  and  material  as  to 
amount  to  a  departure  from  the  original 
contract  rather  than  a  permissible  modifi- 
cation of  its  details.  United  States  v. 
Freel,  92  Fed.  209,  39  C.  C.  A.  491,  99  Fed. 
237,  186  U.  S.  309,  46  L.  ed.  1177,  22  Sup. 
Ct.  Sup.  876. 

So  far  as  the  certificate  shows,  however, 
the  contract  here  in  question  contained  no 
clause  permitting  changes.  In  such  case  it 
is  beside  the  question  to  inquire  whether 
the  ohanges  were  important,  or,  indeed, 
whether  they  prejudiced  or  benefited  the 
contractor.  The  rule  that  obtains  in  ordi- 
nary cases  Is  that  any  change  in  the  con- 
tract made  between  the  principals  without 
the  consent  of  the  surety  discharges  the 
obligation  of  the  latter,  even  though  the 
change  be  beneficial  to  the  principal  obligor. 
But  it  lies  at  the  foundation  of  this  rule 
of  airiotissimi  jurit  that  the  agreement  al- 
tering the  undertaking  of  the  principal 
must  be  participated  in  by  the  obligee  or 
creditor,  in  order  that  it  may  have  the 
effect  of  discharging  the  surety.  This  is 
expressed  or  implied  in  all  the  cases.  Mil- 
ler V.  Stewart,  9  Wheat,  680,  703,  708,  709, 
6  L.  ed.  189,  195-197;  Sprigg  v.  Bank  of 
Mt.  Pleasant,  H  Pet.  201,  208,  10  L.  ed. 
419,  422;  Magee  v.  Manhattan  L.  Ins.  Go. 
02  U.  S.  93,  98,  23  L.  ed.  699,  700;  Union 
Mut.  L.  Ins.  Co.  V.  Hanford,  143  U.  S.  187, 
191,  36  L,  ed.  118,  120,  12  Sup.  Ct.  Rep. 
437;  Prairie  State  Nat.  Bank  v.  United 
States,  164  U.  S.  227,  233,  41  L.  ed.  412, 
416,  17  Sup.  Ct.  Rep.  142;  United  States  v. 
Freel,  186  U.  S.  309,  310,  317,  46  L.  ed. 
1177,  1178,  1181,  22  Sup.  a.  Rep.  876. 

In  the  case  of  a  bond  given  under  a  stat- 
ute such  as  the  act  of  February  28,  1899, 
there  is  no  single  obligee  or  creditor.  The 
surety  is  charged  with  notice  that  he  is 
entering  into  what  is,  in  a  very  proper 
sense,  a  public  obligation,  and  one  that  will 
be  relied  upon  by  persons  who  can  in  no 
manner  control  the  conduct  of  the  nominal 
obligee,  and  with  respect  to  whom  the  lat- 
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ter  is  a  mere  trustee,  and  therefore  incapa-*, 
ble,  upon  general  principles  of  equity,  of 
bartering  away,  for  its  own  benefit  or  con« 
venience,  the  rights  of  the  beneficiaries.  In 
the  light  of  the  statute,  the  surety  becomes 
bound  for  the  performance  of  the  work  by 
the  principal  in  acordance  with  the  stipula- 
tions of  the  contract,  and  for  the  prompt 
payment  of  the  sums  due  to  all  persons 
supplying  labor  and  material  in  the  prose- 
cution of  the  work  provided  for  in  the  con- 
tract. 

What  would  be  the  result  of  a  change  not 
contemplated  in  the  original  contract,  as 
between  the  District  of  Columbia,  consent- 
ing to  the  change,  and  the  surety  company, 
not  consenting  thereto,  is  a  question  not 
now  before  us,  and  respecting  which  we  ex- 
press no  opinion.  But,  with  respect  to 
obligations  incurred  by  the  contractor  to 
laborers  and  materialmen,  at  least,  so  far 
as  their  labor  and  materials  are  supplied 
in  accordance  with  the  original  contract, 
it  is  obvious,  we  think,  that  a  construo- 
tion  which  would  discharge  the  surety  b^ 
cause  of  any  change  to  which  the  laborers 
and  materialmen  were  not  parties  would 
defeat  the  principal  object  that  Congress 
had  in  view  in  enacting  the  statute.  If  the 
change  were  so  great  as  to  amount  to  an 
abandonment  of  the  contract  and  the  sub- 
stitution of  a  substantially  different  one, 
so  that  persons  supplying  labor  and  ma- 
terials would  necessarily  be  charged  with 
notice  of  such  abandonment,  a  different 
question  would  be  presented.  But,  in  the 
case  of  such  a  change  as  was  here  made, — 
a  mere  change  of  position  and  location  of 
the  building,  without  affecting  its  general 
character;  involving  changes  in  grading,  but 
having  nothing  to  do  with  the  furnishing 
of  the  materials  upon  which  the  action  is 
based, — it  seems  to  us  that  the  respon- 
sibility of  the  surety  to  the  materialman 
remains  unaffected. 

The  question  certified  will  be  answered 
in  the  negative. 
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CITIZENS  BANKING  COMPANY 

V. 

RAVENNA    NATIONAL    BANK    OF    RA- 
VENNA, OHIO,  and  Cora  M.  Curtis. 

Bankruptcy    (§   59*)— Actb   oi^Pbefeb- 

ENCE     THBOUOH     LeGAI«    PBOCEBDINGS— 

DiscHABGE—** Final  Disposition." 
1.  The  failure  of  an  insolvent  judgment 
debtor  for  a  period  one  day  less  than  four 
months  after  the  levy  of  an  execution  upon 
his  real  estate  to  vacate  or  discharge  such 
levy  is  not  a  "final  disposition"  of  the  prop- 
erty affected  by  the  levy,  within  the  mean- 
ing of  the  provisions  of  the  bankrupt  act  d 
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July  1,  1898  (30  Stat,  at  L.  544,  chap.  641, 
U.  6.  Comp.  SUt.  1901,  p.  3418),  §  3a  (3), 
declaring  that  acts  of  bankruptcy  by  a  per- 
son shall  consist  of  his  having,  inter  alia, 
suffered  or  permitted,  while  insolvent,  any 
creditor  to  ODtain  a  preference  through  legal 
proceedings,  and  not  having  at  least  five 
days  before  a  sale  or  final  disposition  of  any 
property  affected  by  such  preference,  vacated 
or  discharged  the  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §§  81.  82;    Dec.  Dig.  |  59.* 

For  other  deflnitioxiB.  see  Words  and  Phrases, 
vol.  8,  p.  2798.] 

Bankbuptcy    (§   59*)— Acts   of— Prefeb- 

ENCE     THROnOU      LeOAL     PBOCEEDINOS— 
DI8CHABOB. 

2.  An  insolvent  debtor  cannot  be  said  to 
have  committed  an  act  of  bankruptcy  ren- 
dering him  subject  to  involuntary  adjudica- 
tion as  a  bankrupt  under  the  bankrupt  act 
of  July  1,  1898,  merely  by  inaction  for  the 
period  of  four  montlis  after  the  levy  of  ao 
execution  upon  his  real  estate,  in  view  of 
the  declaration  of  §  3a  (3)  of  such  act,  that 
ft  person  commits  an  act  of  bankruptcy  when 
he  has,  inter  alia,  suffered  or  permitted, 
while  insolvent,  any  creditor  to  obtain  a 
preference  through  legal  proceedings,  and 
not  having,  at  least  five  days  before  a  sale 
or  final  disposition  of  any  property  affected 
by  such  preference,  vacated  or  discharged 
the  preference,  which  manifestly  means  that 
to  avoid  an  act  of  bankruptcy  it  will  be 
sufficient  if  the  lien  is  lifted  five  days  before 
final  sale  or  disposition  of  any  of  the  prop- 
erty affected,  such  meaning  not  being  dis- 
turbed by  the  provisions  of  §  3b,  dealing 
with  and  limiting  to  four  months  after  the 
act  of  bankruptcy  the  time  for  filing  peti- 
tions in  bankruptcy,  and  §§  67c  and  67f, 
dealing  with  the  retrospective  effect  of  ad- 
judications in  bankruptcy. 

lEd.   Note.— For  other  casp.s.  see   Bankruptcy, 
Cent.  Dig.  S9  SI,  82;    Dec.  Dfg.  9  69.«] 

[No.  288.] 

Argued  March  16,  1914.     Decided  June  8, 

1914. 

ON  A  CERTIFICATE  from  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit, 
presenting  questions  as  to  whether  an  in- 
solvent judgment  debtor  commits  an  act  of 
bankruptcy  by  mere  inaction  for  four 
months  after  the  levy  of  an  execution  on 
his  real  estate.    Answered  in  the  negative. 

See  same  case  below,  121  C.  C.  A.  250, 
202  Fed.  892. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  Ray  Craig,  Edward  H. 
Khoadea,  Jr.,  and  John  D.  Hhoades  for  Citi- 
zens' Banking  Company. 

Mr.  A.  T.  Brewer  for  Ravenna  National 
„Bank. 

§ 

V  •  Mr.  Justice  Van  I>eTanter  delirered  the 
opinion  of  the  court: 

Upon  a  petition  filed  in  the  district  court 
for  the  northern  district  of  Ohio  by  one 
of  her  creditors,  Cora  M.  Curtis  was  ad- 


Judged  a  bankrupt.  In  addition  to  matters 
not  requiring  notice,  the  petition  charged 
that  within  four  months  next  preceding  ita 
filing  the  respondent  committed  an  act  of 
bankruptcy,  in  that  (a),  while  insolvent^ 
she  suffered  and  permitted  the  Citizena 
Banking  Company  to  recover  a  judgment 
against  her  for  $1,508.78  and  costs,  in  the 
common  pleas  court  of  Erie  county,  Ohio, 
and  to  have  an  execution  issued  under  the 
judgment  and  levied  on  real  estate  belongs 
ing  to  her,  whereby  the  company  obtained 
a  preference  over  her  other  creditors,  and 
(b)  at  the  time  of  the  filing  of  the  petition, 
which  was  one  day  less  than  four  months 
after  the  levy  of  the  execution,  she  had  not 
vacated  or  discharged  the  levy  and  result- 
ing preference. 

The  company  appeared  in  the  bankruptcy 
proceedings  and  challenged  the  petition  on 
the  ground  that  it  disclosed  no  act  of  bank- 
ruptcy, but  the  court,  deeming  that  such  an 
act  was  charged,  overruled  the  objection, 
and,  there  being  no  denial  of  the  facts  stated 
in  the  petition,  adjudged  the  respondent  a 
bankrupt.  The  company  appealed  to  the 
circuit  court  of  appeals,  and  that  court, 
having  briefly  reviewed  the  opposing  views 
touching  the  point  in  controversy  (121  C. 
C.  A.  250,  202  Fed.  802),  certified  the  case 
here,  with  a  request  that  instruction  be 
given  on  the  following  questions:  ^ 

"(1)  Whether  the  failure  by  an  insolvent  § 
judgment  •debtor,  and  for  a  period  of  one* 
day  less  than  four  months  after  the  levy  of 
an  execution  upon  his  real  estate,  to  vacate 
or  discharge  such  levy,  is  a  'final  disposi- 
tion of  the  property*  affected  by  the  levy, 
under  the  provisions  of  §  3a  (3)  of  the 
bankruptcy  act  of  1898  [30  Stat,  at  L.  546, 
chap.  541,  U.  S.  Comp.  Stat.  1901,  p.  3422], 

"(2)  Whether  an  insolvent  debtor  com- 
mits an  act  of  bankruptcy,  rendering  him 
subject  to  involuntary  adjudication  as  a 
bankrupt  under  the  bankruptcy  act  of  1898, 
merely  by  inaction  for  the  period  of  four 
months  after  the  levy  of  an  execution  upon 
his  real  estate." 

It  will  be  observed  that  no  reference  ie 
made  to  an  accomplished  or  impending  dis- 
posal of  the  property  in  virtue  of  the  levy, 
although  the  mode  of  disposal  prescribed 
by  the  local  law  is  by  advertisement  and 
sale.  2  Bates's  Anno.  Stat.  (Ohio)  §§  5381, 
6393. 

The  answers  to  the  questions  propounded 
turn  upon  the  true  construction  of  §  3a  (3) 
of  the  bankruptcy  act,  which  declares: 

"Acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  .  .  .  (3)  suffered 
or  permitted,  while  insolvent,  any  creditor 
to  obtain  a  preference  through  legal  pro* 
ceedings,  and  not  having  at  least  five  days 
before  a  sale  or  final  disposition  of  any 
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property  affected  hj  Bach  preference  Taeated  |  nishment^t  It  seems  e^ally*  plain  that  the* 
or  discharged  such  preference."     30  Stat.  I  words  "or  final  disposition"  are  intended  to 


at  L.  544,  chap.  641,  U.  S.  Comp.  Stat  1901, 
p.  3418. 

Looking  at  the  terms  of  this  provision, 
it  is  manifest  that  the  act  of  bankruptcy 
which  it  defines  consists  of  three  ele- 
ments. The  first  is  the  insolvency  of  the 
debtor;  the  second  is  suffering  or  per- 
mitting a  creditor  to  obtain  a  preference 
through  l^al  proceedings;  that  is,  to  ac- 
quire a  lien  upon  property  of  the  debtor 
by  means  of  a  judgment,  attachment,  execu- 
tion, or  kindred  proceeding,  the  enforce- 
ment of  which  will  enable  the  creditor  to 
eollect  a  greater  percentage  of  his  claim 
than  other  creditors  of  the  same  class;  and 
the  third  is  the  failure  of  the  debtor  to 
e  vacate  or  discharge  the  lien  and  resulting 
*  preference  five  days* before  a  sale  or  final 
disposition  of  any  property  affected.  Only 
through  the  combination  of  the  three  ele- 
ments is  the  act  of  bankruptcy  committed. 
Insolvency  alone  does  not  suffice,  nor  is  it 
enough  that  it  be  coupled  with  suffering  or 
permitting  a  creditor  to  obtain  a  prefer- 
ence by  legal  proceedings.  The  third  ele- 
ment must  also  be  present,  else  there  is  no 
act  of  bankruptcy  within  the  meaning  of 
this  provision.  All  this  is  freely  conceded 
by  counsel  for  the  petitioning  creditor. 

The  questions  propounded  assume  the  ex- 
istence of  the  first  two  elements,  and  are 
intended  to  elicit  instruction  respecting  the 
proper  interpretation  of  the  clause  describ- 
ing the  third;  namely,  "and  not  having,  at 
least  five  days  before  a  sale  or  final  dis- 
position of  any  property  affected  by  such 
preference,  vacated  or  discharged  such  pref- 
erence." It  is  to  this  point  that  counsel 
have  addressed  their  arguments. 

Without  any  doubt  this  clause  shows  that 
the  debtor  is  to  have  until  five  days  before 
an  approaching  or  Impending  event  within 
which  to  vacate  or  discharge  the  lien  out  of 
which  the  preference  arises.  What,  then, 
Is  the  event  which  he  is  required  to  antici- 
pate? The  statute  answers,  "a  sale  or  final 
disposition  of  any  property  affected  by  such 
preference."  As  these  words  are  part  of 
a  provision  dealing  with  liens  obtained 
through  legal  proceedings,  and  as  the  en- 
forcement of  such  a  lien  usually  consists 
in  selling  some  or  all  of  the  property  af- 
fected, and  applying  the  proceeds  to  tlic» 
creditor's  demand,  it  seems  quite  plain  that 
it  is  to  such  a  sale  that  the  clause  refers. 
And  as  there  are  instances  in  which  the 
property  affected  does  not  require  to  be 
sold,  as  when  it  is  money  seized  upon  exe- 
eution  or  attachment,  or  reached  by  gar- 


include  the  act  whereby  the  debtor's  tit  la 
is  passed  to  another  when  a  sale  is  not  re- 
quired. No  doubt,  the  terms  "sale  or  final 
disposition,"  explained  as  they  are  by  the 
context,  are  comprehensive  of  every  act  of 
disposal,  whether  by  sale  or  otherwise,  which 
operates  as  an  enforcement  of  the  lien  or 
preference. 

But  we  do  not  perceive  anything  in  the 
clause  which  suggests  that  the  time  when 
the  lien  ia  obtained  has  any  bearing  upon 
when  the  property  must  be  freed  from  it 
to  avoid  an  act  of  bankruptcy.  On  the 
contrary,  the  natural  and  plain  import  of 
the  language  employed  is  that  it  will  suf- 
fice if  the  lien  is  lifted  five  days  before  a 
sale  or  final  disposition  of  any  of  the  prop* 
erty  affected.  This  is  the  only  point  of 
time  that  is  mentioned,  and  the  implica- 
tion is  that  it  is  intended  to  be  controlling. 

To  enforce  a  different  conclusion  counsel 
for  the  petitioning  creditor  virtually  con- 
tends that  the  clause  has  the  same  meaning 
as  if  it  read,  "and  having  failed  to  vacate 
or  discharge  the  preference  at  least  five 
days  before  a  sale  or  final  disposition  of 
any  of  the  property  affected,  or,  at  most, 
not  later  than  five  days  before  the  expira- 
tion of  four  months  after  the  lien  was  ob- 
tained." But  we  think  such  a  meaning 
cannot  be  ascribed  to  it  without  rewriting 
it,  and  that  we  cannot  do.  The  contention 
puts  into  it  an  alternative  which  is  not 
there^  either  in  terms  or  by  fair  implica- 
tion, and  to  which  Congress  has  not  given 
assent.  Indeed,  it  appears  that  in  the 
early  stages  of  its  enactment  the  bankruptcy 
bill  contained  a  provision  giving  the  same 
effect  to  a  failure  to  discharge  the  lien  with- 
in a  prescribed  period  after  it  attached  as 
to  a  failure  to  discharge  it  within  a  desig- 
nated number  of  days  before  an  intended 
sale;  and  that  during  the  final  consideration 
of  the  bill  that  provision  was  eliminated 
and  the  one  now  before  us  was  adopted. 
This,  of  course,  lends  strength  to  the  im- 
plication otherwise  arising  that  the  clause^ 
names  the  sole  test  of^when  the  lien  must? 
be  vacated  or  discharged  to  avoid  an  act 
of  bankruptcy. 

The  contention  to  the  contrary  is  sought 
to  be  sustained  by  a  reference  to  §§  8b,  67e, 

tSee  Turner  ▼.  Fendall,  1  Cranch,  117, 
133,  2  L.  ed.  63,  59;  Sheldon  v.  Root,  16 
Pick.  667,  28  Am.  Dec.  266 ;  Crane  v.  Freese, 
16  N.  J.  L.  305;  Green  v.  Palmer,  15  Cal. 
411,  418,  76  Am.  Dec.  492;  2  Bates's  Anno, 
Stat.  (Ohio)  §§  5374,  53S3»  6469,  6470^ 
5483.  6531,  6548,  6656. 
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and  67f.  But  we  perceive  nothing  in  those 
eections  to  disturb  the  plain  meaning  of 
§  3a  (3).  It  defines  a  particular  act  of 
bankruptcy,  and  purports  to  be  complete  in 
itself,  as  do  other  subsections  defining  other 
acts  of  bankruptcy.  Section  3b  deals  with 
the  time  for  filing  petitions  in  bankruptcy 
and  limits  it  to  four  months  after  the  act 
of  bankruptcy  is  committed.  It  says  noth- 
ing about  what  constitutes  an  act  of  bank- 
ruptcy, but  treats  that  as  elsewhere  ade- 
quately defined.  Sections  07c  and  67 f  deal 
with  the  retrospective  effect  of  adjudica- 
tions in  bankruptcy,  the  former  declaring 
that  certain  liens  obtained  in  suits  begun 
within  four  months  before  the  filing  of  the 
petition  shall  be  dissolved  by  the  adjudica- 
tion, and  the  latter  that  certain  levies. 
Judgments,  attachments,  and  other  liens 
obtained  through  legal  proceedings  within 
the  same  period  shall  become  null  and 
void  upon  the  adjudication.  Both  assume 
that  the  adjudication  will  be  grounded  up- 
on a  suflicient  act  of  bankruptcy,  as  else- 
where defined,  and  give  to  every  adjudica- 
tion the  same  efi'ect  upon  the  liens  described, 
whether  it  be  grounded  upon  one  act  of 
bankruptcy  or  another.  And  what  is  more 
in  point,  there  is  no  conflict  between  §  3a 
(3)  and  the  sections  indicated.  All  can  be 
given  full  effect  according  to  their  natural 
import  without  any  semblance  of  inter* 
ference  between  §  3a  (3)  and  the  others. 

But  it  is  said  that  unless  §  3a  (3)  be 
held  to  require  the  extinguishment  of  the 
lien  before  the  expiration  of  four  months 
from  the  time  it  was  obtained  the  result 
will  be  that  in  some  instances  the  lien  will 
not  be  dissolved  or  rendered  null  through 
the  operation  of  §§  67c  and  67f,  because 
occasionally  the  full  four  months  will  inter- 
ggvene  before  an  act  of  bankruptcy  is  oom- 
gmitted,  and  therefore  before  a  petition  can 
*  be  filed.  Conceding  that  this  is  so, •it 
proves  nothing  more  than  what  is  true  of 
all  lUns  obtained  through  legal  proceedings 
more  than  four  months  prior  to  the  filing 
of  the  petition.  And  while  it  may  be  true, 
as  is  suggested,  that  if  the  debtor  is  not 
restricted  to  less  than  four  months  within 
which  to  extinguish  the  lien  there  will  be 
instances  in  which  general  creditors  will 
be  affected  disadvantageously,  it  must  be 
refiected  that  there  also  will  be  instances 
in  which  an  honest  and  struggling  debtor 
will  be  able  to  extinguish  the  lien  the  re- 
quisite number  of  days  before  a  sale  or  final 
disposition  of  any  of  the  property  affected, 
and  thereby  to  avoid  bankruptcy,  without 
injury  to  any  of  his  creditors.  But  with 
wa  are  not  conoemed*   The  advantages 


and  disadvantages  have  been  balanced  by 
Congress,  and  its  will  has  been  expressed  la 
terms  which  are  plain  and  therefore  con- 
trolling. 

Lastly,  it  is  said  that  the  term  "final 
disposition"  is  not  used  in  the  sense  here- 
inbefore indicated,  but  aa  denoting  the 
status  which  a  lien  acquires  through  the 
lapse  of  four  months  before  the  filing  of  a 
petition  in  bankruptcy.  This  is  practically 
a  reiteration  of  the  contention  already 
noticed,  but  probably  is  intended  to  present 
if  from  a  different  angle.  It  overlooks,  at 
we  think,  the  influence  which  rightly  must 
be  given  to  the  context,  and  also  the  mani- 
fest inaptness  of  the  term  to  express  tha 
thought  suggested.  When  one  speaks  of  % 
sale  or  final  disposition  of  property,  ha 
means  by  final  disposition  an  act  having 
substantially  the  effect  of  a  sale, — a  transfer 
of  ownership  and  control  from  one  to  an- 
other,— and  especially  is  this  true  when  ha 
is  referring  to  a  sale  or  final  disposition  in 
the  enforcement  of  a  lien.  We  regard  it 
as  entirely  dear  that  the  term  is  so  used 
in  this  instance,  and  that  it  signifies  an 
affirmative  act  of  disposal,  not  a  mere 
lapse  of  time  which  leavea  the  lien  intact 
and  still  requiring  enforcement.  To  illus- 
trate, let  us  take  the  instance  of  a  provi- 
sional attachment  of  real  property,  which 
the  creditor  is  not  entitled  to  enforce  unlesa^ 
he  sustains  the  demand  which  is  the* sub-? 
ject  of  the  principal  suit;  and  let  us  suppose 
that  the  debtor  defends  against  the  demand, 
and  that  the  suit  is  pending  and  undeter- 
mined four  months  after  the  levy.  Of 
coarse,  an  adjudication  in  bankruptcy  up- 
on a  petition  filed  thereafter  would  not 
disturb  the  attachment.  But  could  it  ba 
said  that  the  property  attached  was  finally 
disposed  of  at  the  end  of  the  four  months? 
An  affirmative  answer  seems  quite  inad- 
missible. 

We  conclude  that  both  of  the  questions 
propounded  by  the  circuit  court  of  appeals 
should  be  resolved  in  the  negative. 

As  shown  by  tha  reported  cases,  some 
diversity  of  opinion  has  arisen  in  other 
Federal  courts  in  disposing  of  similar 
questions  (Re  Rome  Planing  Mill,  96  Fed. 
812,  815;  Re  Vastbinder,  126  Fed.  417,  420; 
He  Tupper,  163  Fed.  766,  770;  Re  Wind^ 
177  Fed.  684,  586;  Re  Crafts-Riordon  Shoe 
Co.  185  Fed.  931,  934;  Folger  v.  Putnam, 
114  C.  C.  A.  613,  194  Fed.  793,  797;  Re 
Truitt,  203  Fed.  560,  554 ) ,  and  so  we  deem 
it  well  to  observe  that  the  conclusion  here 
stated  has  been  reached  only  after  full  sctt* 
sideration  of  those  cases. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY. 

Courts  (§  269*)— Federal  Coubt»— Tbb- 
RiTORiAL  Jurisdiction— Suits  to  Re- 
move Cloud  on  Title. 

1.  Suite  to  remove  douda  on  title,  when 
founded  upon  the  remedial  statutes  of  the 
several  states,  as  well  as  when  resting  upon 
established  usages  and  practices  in  equity, 
are  embraced  by  the  provision  of  the  Judi- 
cial Code  §  67,  which  authorizes  the  exer- 
cise of  jurisdiction  by  Federal  district 
courte  over  nonresident  defendants,  in  suits 
to  enforce  any  legal  or  equitable  lien  upon, 
or  claim  to,  or  to  remove  any  encumbrance 
or  lien  or  cloud  upon  the  title  to,  real  or 
personal  property  within  the  district  where 
such  suit  is  brought. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dfg.  S  809;    Dec  Dig.  {  289.*] 

Courts  (§  269*)— Federal  Courts— Ter- 
ritorial Jurisdiction— ••Suits  to  Re- 
mote Cloud  on  Title." 

2.  A  suit  by  a  Kentucky  railway  company 
•eeking  to  annul  judgments  of  special  courts 
of  eminent  domain,  purporting  to  condemn 

Portions  of  its  right  of  way  in  the  state  of 
[ississippi  for  the  use  of  a  New  York  tele- 
graph company,  upon  the  ground  that  thej 
are  clearly  invalid  under  the  local  law,  and 
operate  to  becloud  the  railway  company's 
title,  is  a  suit  to  remove  a  "cloud  upon  the 
title,"  within  the  meaning  of  the  Judicial 
Code,  §  57,  authorizing  the  exercise  of  juris- 
diction by  Federal  district  courte  as  to  the 
property  of  nonresident  defendante,  and  is 
therefore  justiciable  in  the  Federal  district 
court  of  the  district  wherein  the  property 
is  located,  even  though  the  judgments  are 
Toid  upon  their  face,  if  the  attack  upon 
them  in  the  bill  is  well-founded,  where,  un- 
der the  local  law  as  construed  by  the  state 
courte,  the  rightful  owner  of  real  property 
within  the  state  may  maintain  a  suit  to 
dispel  a  cloud  cast  upon  his  title  by  an 
invalid  deed  or  other  instrument,  even 
though  it  be  one  which,  when  tested  by  ap- 
plicable legal  principles,  is  void  upon  ite 
face,  and  may  challenge  the  judgment  of  a 
special  court  of  eminent  domain  by  a  bill  in 
cquitj^,  upon  the  ground  that  the  condemna- 
tion IS  not  for  a  public  use,  which  is  one  of 
the  grounds  upon  which  the  judgmente  are 
•challenged  in  the  present  case. 

[Ek].  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  S  809 :    Dec  Dig.  {  269.*] 

[No.  337.] 

Argued  March  20,  1914.     Decided  June  8, 
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APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
•of  Mississippi  to  review  a  decree  which  dis- 
missed the  bill  in  a  suit  to  annul  judgments 
in  eminent  domain  proceedings,  as  amoimt- 
ing  to  clouds  on  title.  Reversed. 
The  facte  are  steted  in  the  opinion. 
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Meesra  Gregory  L.  Smith  and  Henry 
L.  Stone  for  appellant. 

Messrs.  Rusli  Taggart,  J.  B.  Harris,  and 
George  H.  Fearons  for  appellee. 

TMr.  Justice  Van  Devanter  delivered  the? 
opinion  of  the  court: 

By  a  bill  in  equity  exhibited  in  the  dis- 
trict court,  the  appellant  seeks  the  annul- 
ment of  three  judgments  of  special  courte 
of  eminent  domain  in  Harrison,  Jackson, 
and  Hancock  counties,  Mississippi,  pur- 
porting to  condemn  portions  of  ite  right  of 
way  in  those  counties  for  the  use  of  the 
appellee.  According  to  the  allegations  of 
the  bill,  when  given  the  effect  that  must 
be  given  to  them  for  present  purposes,  the 
case  is  this:  The  appellant  has  a  fee- 
simple  title  to  the  land  constituting  the 
right  of  way,  and  is  in  possession,  and  the 
appellee  is  asserting  a  right  to  subject  por* 
tions  of  the  right  of  way  to  ite  use  under 
the  three  judgmente  recently  obteined.  The 
appellant  insiste,  for  various  reasons  fully 
set  forth,  that  the  judgmente  were  procured 
and  rendered  in  such  disr^ard  of  ap- 
plicable local  laws  as  to  be  clearly  in- 
valid, and  that  they  operate  to  becloud  ite 
title.  The  matter  in  controversy  exceeds, 
exclusive  of  interest  and  coste,  the  sum  or 
value  of  $3,000,  the  right  of  way  is  within 
the  district  in  which  the  bill  was  filed,  and 
the  appellant  and  appellee  are,  respective- 
ly, Kentucky  and  New  York  corporations. 
The  prayer  of  the  bill  is,  that  the  judg^ 
mente  be  held  null  and  void  and  the  ap- 
pellee enjoined  from  exercising  or  assert- 
ing any  right  under  them.  Appearing 
specially  for  the  purpose,  the  appellee  ob- 
jected to  the  district  court's  jurisdiction^ 
upon  the  ground  that  neither  of  the  parties 
was  a  resident  of  that  district,  and  that 
the  suit  was  not  one  that  could  be  brought 
in  a  district  other  than  that  of  the  resi- 
dence of  one  of  them  without  the  appel- 
lee's consent.  The  court  susteined  the  ob- 
jection, dismissed  the  bill,  and  allowed  this 
direct  appeal  under  §  238  of  the  Judicial 
Code.  [36  Stet.  at  L.  1157,  chap.  231,  U. 
S.  Comp.  Stat.   Supp.   1911,  p.  228.] 

We  are  only  concerned  with  the  juris- 
diction of  the  district  court  as  a  Federal 
court;  that  is,  with  ite  power  to  entertein 
the  suit  under  the  laws  of  the  United^* 
States.  ^  Fore  River  Shipbuilding  Co.  v.» 
Hagg,  219  U.  S.  175,  65  L.  ed.  163,  31  Sup. 
Ct.  Rep.  185;  United  Stetes  y.  Congress 
Constr.  C6.  222  U.  S.  199,  56  L.  ed.  163,  32 
Sup.  Ct.  Rep.  44;  Chase  v.  Wetelar,  225 
U.  S.  79,  83,  56  L.  ed.  990,  901,  32  Sup. 
Ct.  Hep.  659.  Whether,  upon  the  showing 
in  the  bill,  the  appellant  is  entitled  to  the 
relief  sought,  is  not  a  jurisdictional  ques- 
tion in  the  sense  of  §  238,  and  is  not  before 
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vs.  Smith  ▼.  McKay,  161  U.  &  366,  40 
Lb  ed*  781,  16  Sap.  Ct  Rep.  490;  Citizens' 
SftT.  &  T.  Co.  ▼.  Illinois  C.  R.  Co.  206  U. 
S.  46,  58,  61  L.  ed.  703,  707,  27  Sup.  Ct 
Rep.  425;  R.  J.  Darnell  t.  Illinois  C.  R. 
Co.  226  U.  S.  243,  66  L.  ed.  1072,  38  Sup. 
Ci.  Rep.  760. 

As  the  matter  in  eontroYersj  is  of  the 
requisite  ralue  and  the  parties  are  eitisens 
of  different  states,  the  suit  manifestly  is 
within  the  general  class  orer  which  the 
distriet  courts  are  given  Jurisdiction  by 
the  Judicial  Code,  §  24,  d.  1  [36  Stat,  at 
L.  1091,  chap.  231,  U.  S.  Comp.  Stat  Supp. 
1011,  p.  136];  so  the  question  for  deoision 
is  whether  the  suit  is  cognizable  in  the 
particular  district  court  in  which  it  was 
brought. 

In  distributing  the  jurisdiotioa  conferred 
in  general  terms  upon  the  distriet  courts, 
tile  Code  declares,  in  §  61,  that,  "except 
as  provided  in  the  six  sucoeeding  sections, 
BO  civil  suit  shall  be  brought  in  any  district 
court  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district 
than  that  whereof  he  is  an  inhabitant; 
but  where  the  jurisdiction  is  founded  only 
on  the  fact  that  the  action  is  between 
citizens  of  different  states,  suit  shall  be 
brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant." 
If  this  section  be  applicable  to  suits  which 
are  local  in  their  nature,  as  well  as  to  such 
as  are  transitory  (as  to  which  see  Casey 
▼.  Adams,  102  U.  S.  66,  26  L.  ed.  62; 
Greeley  v.  Lowe,  165  U.  S.  68,  39  L.  ed. 
69,  16  Sup.  Ct.  Rep.  24;  Bllenwood  ▼. 
Marietta  Chair  Co.  168  U.  S.  106,  39  L.  ed. 
913,  16  Sup.  Ct.  Rep.  771;  Kentucky  Coal 
Lands  Co.  v.  Mineral  Development  Co.  191 
Fed.  899,  916),  it  is  clear  that  the  district 
court  in  which  the  suit  was  brought  can- 
not entertain  it,  unless  one  of  the  six 
succeeding  sections  provides  otherwise,  or 
the  appellee  waives  its  personal  privilege 
of  being  sued  only  in  the  district  of  its  or 
CO  the  appellant's  residence.  Re  Moore,  209 
wU.  S.  490,  62  L.  ed.  904,  28  Sup.  Ct  Rep. 
*  685,  706,  14  Ann.  Cas.  1164;*Westem  Loan 
ft  Sav.  Co.  V.  Butte  &  B.  Consol.  Min.  Co. 
210  U.  S.  368,  62  L.  ed.  1101,  28  Sup.  Ct 
Rep.  720. 

The  appellant  relies  upon  §  57,  one  of  the 
six  succeeding  sections,  as  adequately  sus- 
taining the  jurisdiction.  This  section  reads 
as  follows: 

"When  in  any  suit  commenced  in  any 
district  court  of  the  United  States  to  en- 
force any  legal  or  equitable  lien  upon  or 
daim  to,  or  to  remove  any  encumbrance 
Oft  lien  or  cloud  upon  the  title  to  real  or 
personal  property  within  the  district  where 
such  suit  Is  brought,  one  or  more  of  the 
defendants   therein    shall    not    be    an    in- 


habitant of  or  found  within  the  said  dis- 
trict, or  shall  not  voluntarily  appear  ther^ 
to,  it  shall  be  lawful  for  the  court  to  maics 
an  order  directing  such  absent  defendant 
or  defendants  to  appear,  plead,  answer,  or 
demur  by  a  day  certain  to  be  designated, 
which  order  shall  be  served  on  such  absent 
defendant    or    defendants,    if    practicable, 
wherever  found,  and  also  upon  the  person 
or  persons  in  possession  or  charge  of  said 
property,  if  any  there  be;  or  where  such 
personsi  service  upon  such  absent  defend- 
ant  or  defendants  is  not  practicable,  suek 
order  shall  be  published  in  such  manner  as 
the  court  may  direct,  not  less  than  once  a 
weeic  for  six  conseeutlve  weeks.     In  case 
such  absent  defendants  shall  not  appear, 
plead,  answer,  or  demur  within  the  time  so 
limited,  or  within  soms  further  time^  to  be 
allowed  by  the  courts  in  its  discretion,  and 
upon  proof  of  the  service  or  publication  of 
said  order  and  of  the  performance  of  the 
directions  contained  In  the  same,  it  shall 
be  lawful  for  the  eourt  to  entertain  juris- 
diction,  and   proceed  to   the  hearing  and 
adjudication  of  such  suit  in  the  same  man* 
ner  as  if  such  absent  defendant  had  been 
served   with  process  within   the  said   dis- 
trict;  but  said  adjudication  shall,  as  re- 
gards said  absent  defendant  or  defendants 
without  appearance,  affect  only  the  prop- 
erty which  shall  have  been  the  subject  of 
the  suit  and  under  the  jurisdiction  of  the 
court   therein,    within    such    district;    and^ 
when  a  part  of  the  said  real  or  personal {j 
property   against   which    such    proceedings* 
shall  be  taken  shall  be  within  another  dis- 
trict, but  within  the  same  state,  such  suit 
may  be  brought  in  either  distriet  in  said 
state:   Provided,  however.  That  any  defend- 
ant or  defendants  not  actually  personally 
notified  as  above  provided  may,  at  any  time 
within   one  year   after   final  judgment   in 
any  suit  mentioned  in  this  section,  enter 
his  appearance  in  said  suit  in  said  district 
court,  and  thereupon  the  said  court  shall 
make  an  order  setting  aside  the  judgment 
therein  and  permitting  said  defendant  or 
defendants  to  plead  therein  on  payment  by 
him  or  them  of  such  costs  as  the  court 
shall  deem  just;   and  thereupon  said  suit 
shall  be  proceeded  with  to  final  judgment 
according  to  law." 

It  will  be  perceived  that  this  seetion  not 
only  plainly  contemplates  that  a  suit  "to 
remove  any  encumbrance,  lien,  or  cloud 
upon  the  title  to  real  or  personal  property^ 
shall  be  cognizable  in  the  district  eourt  of 
the  district  wherein  the  property  is  located, 
but  expressly  provides  for  notifying  the 
defendant  by  personal  service  outside  the 
district,  and,  if  that  be  impracticable,  by 
publication.  The  seetion  has  been  several 
times  considered  by  this  court,  and,  unless 
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there  be  merit  in  an  objection  yet  to  bt 
noticed,  the  decisions  leave  no  doubt  of  its 
applicability  to  the  present  suit,  even 
though  both  parties  reside  outside  the  dis- 
trict Greeley  v.  Lowe,  155  U.  S.  58,  39 
L.  ed.  69,  15  Sup.  Ct.  Rep.  24;  Dick  v. 
Foraker,  155  U.  S.  404,  39  L.  ed.  201,  15 
Sup.  Ct.  Rep.  124;  Jellenik  v.  Huron  Cop- 
per Min.  Co.  177  U.  S.  1,  44  L.  ed.  647,  20 
6up.  Ct  Rep.  569;  Citizens'  fiav.  k  T.  Co. 
▼.  Illinois  C.  R.  Co.  205  U.  S.  46,  51  L.  ed. 
703,  27  Sup.  Ct  Rep.  425;  Chase  V.  Weta- 
lar,  225  U.  S.  79,  56  L.  ed.  990,  32  Sup. 
Ct  Rep.  659. 

The  appellee,  after  asserting  that  each 
of  the  judgments  is  void  upon  its  face  if 
the  attack  upon  it  in  the  bill  is  well  taken, 
calls  attention  to  the  general  rule  that 
a  bill  in  equity  does  not  lie  to  cancel,  as 
a  cloud  upon  title,  a  conveyance  or  instru* 
moot  that  is  void  upon  its  face,  and  then 
insists  that  §  57  must  be  regarded  as  adopt- 
ed in  the  light  of  that  rule,  and  as  not  in- 
tended to  displace  it,  or  to  embrace  a  suit 
H  brought  in  opposition  to  it  The  difficulty 
«  with  this  contention  is  that  it  seeks  to 
make  the  usages  of  courts  of  equity  the 
sole  test  of  what  constitutes  a  cloud  upon 
title,  so  as  to  bring  a  suit  to  remove  it 
within  the  operation  of  §  57,  and  disre- 
gards the  bearing  which  the  state  law 
rightly  has  upon  the  question.  As  long 
ago  as  1839  this  court  had  occasion,  in 
CUrk  V.  Smith,  13  Pet  195,  10  L.  ed.  123, 
to  consider  whether  a  Federal  court  sitting 
in  the  state  of  Kentucky  could  entertain 
a  suit  to  remove  a  cloud  from  the  title  to 
real  property  in  that  state  where  the  right 
to  such  relief  depended  upon  a  remedial 
statute  of  the  state;  and  in  the  opinion, 
which  fully  sustained  the  jurisdiction,  the 
court  pointed  out  that  the  nature  of  the 
right  was  such  that  it  could  only  be  en- 
forced in  a  court  of  equity,  and  then  said 
(p.  203):  "Kentucky  has  the  undoubted 
power  to  regulate  and  protect  individual 
rights  to  her  soil,  and  to  declare  what  shall 
form  a  cloud  on  titles;  and  having  so  de- 
clared, the  courts  of  the  United  States,  by 
removing  such  clouds,  are  only  applying 
an  old  practice  to  a  new  equity  created  by 
the  legislature.  .  .  .  The  state  legis- 
latures certainly  have  no  authority  to  pre- 
scribe the  forms  and  modes  of  proceeding 
in  the  courts  of  the  United  States;  but 
baving  created  a  right,  and  at  the  same 
time  prescribed  the  remedy  to  enforce  it, 
if  the  remedy  prescribed  is  substantially 
consistent  witii  the  ordinary  modes  of  pro- 
ceeding on  the  chancery  side  of  the  Federal 
coarts,  no  reason  exists  why  it  should  not 
be  pursued  in  the  same  form  as  it  is  in 
the  state  courts;  on  the  contrary,  propriety 


and  convenience  suggest  that  the  practice 
should  not  materially  differ,  where  titles 
to  lands  are  the  subjects  of  investigation. 
And  such  is  the  constant  course  of  the 
Federal  courts."  The  principle  of  that 
decision  has  been  reaffirmed  and  applied  in 
many  cases,  one  being  Reynolds  v.  first 
Nat  Bank,  112  U.  S.  405,  28  L.  ed.  733, 
5  Sup.  Ct.  Rep.  213.  It  was  a  suit  in  the 
circuit  court  for  the  district  of  Indiana  to 
remove  a  cloud  from  title  in  virtue  of  a 
statute  of  that  state,  and  the  objection^ 
was  interposed  that  the  deed  sought  to  beg 
/^canceled  was  void  upon  its  face,  and  there-* 
fore  afforded  no  basis  for  such  a  suit  in  a 
Federal  court  But  this  court  pronounced 
the  objection  untenable*  saying  (p.  410) : 
"While,  therefore,  the  courts  of  equity  may 
have  generally  adopted  the  rule  that  a 
deed,  void  upon  its  faoe,  does  not  cast  a 
cloud  upon  the  title  which  a  court  of 
equity  would  undertake  to  remove,  we  may 
yet  look  to  the  legislation  of  the  state  in 
which  the  court  sits  to  ascertain  what  con- 
stitutes  a  cloud  upon  the  title,  and  what 
the  state  laws  declare  to  be  such,  the  courts 
of  the  United  States,  sitting  in  equity,  have 
jurisdiction  to  remove."  Citing  Clark  v. 
Smith,  supra.  See  also  Cowley  v.  Northern 
P.  R.  Co.  159  U.  S.  569,  582,  40  L.  ed.  263, 
266,  16  Sup.  Ct.  Rep.  127.  There  are  many 
state  statutes  of  this  type,  and  our  deci- 
sions show  that  their  enforcement  in  the 
Federal  courts  is  subject  to  but  three  re- 
strictions: 1.  The  case  must  be  within 
the  general  class  over  which  those  courts 
are  given  jurisdiction.  2.  A  suit  in  equity 
does  not  lie  in  those  courts  where  there  is 
a  plain,  adequate,  and  complete  remedy  at 
law.  3.  In  those  courts  there  can  be  no 
conuningling  of  legal  and  equitable  rem- 
edies, or  substitution  of  the  latter  for  the 
former,  whereby  the  constitutional  right  of 
trial  by  jury  in  actions  at  law  is  defeated. 
Judicial  Code,  §§  24  (cl.  1)  and  267; 
Whitehead  v.  Shattuck,  138  U.  a  146,  152, 
156,  34  L.  ed.  873,  874,  876,  11  Sup.  Ct 
Rep.  276;  Greeley  v.  Lowe,  155  U.  S.  58, 
75,  39  L.  ed.  69,  75,  15  Sup.  Ct  Rep.  24; 
Wehrman  v.  Conklin,  155  U.  S.  314,  323, 
39  L.  ed.  167,  172,  15  Sup.  Ct.  Rep.  129; 
Lawson  v.  United  States  Min.  Co.  207  U. 
S.  1,  9,  52  L.  ed.  65,  73,  28  Sup.  Ct  Rep. 
15. 

We  conclude  that  the  provision  in  §  57 
of  the  Judicial  Code,  respecting  suits  to 
remove  clouds  from  title,  was  intended  to 
embrace,  and  does  embrace,  suits  of  that 
nature  when  foimded  upon  the  remedial 
statutes  of  the  several  states,  as  well  as 
when  resting  upon  established  usages  and 
practice  in  equity. 

The  state  of  Mississippi  has  such  a  sta^ 
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Qte.  Code  of  1906,  |  560.  Although  orig- 
inally more  restricted  (Hutchinson's  Code, 
p.  773;    Kev.   Code   1857,  p.   541,  art  8), 

«,  it  has   read   as   follows   since   1871    (Rev. 

{ZCode  1871,  §  975): 

*  *'When  a  person,  not  the  rightful  owner 
of  any  real  estate,  shall  have  any  convey- 
ance or  other  evidence  of  title  thereto,  or 
shall  assert  any  claim,  or  pretend  to  have 
any  right  or  title  thereto,  which  may  oast 
douht  or  suspicion  on  the  title  of  the  real 
owner,  such  real  owner  may  file  a  hill  in 
the  chancery  court  to  have  such  convey- 
ance or  other  evidence  or  claim  of  title 
canceled,  and  such  cloud,  doubt,  or  suspicion 
removed  from  said  title,  whether  such  real 
owner  be  in  possession  or  not,  or  be  threat^ 
ened  to  he  disturbed  in  his  possession  or 
not,  and  whether  the  defendant  be  a  resi- 
dent of  this  state  or  not." 

While  we  have  not  been  referred  to  any 
decision  of  the  supreme  court  of  the  state 
passing  directly  upon  the  question  whether 
a  conveyance  or  other  evidence  of  title 
void  upon  its  face  is  within  the  purview 
of  this  statute,  the  decisions  of  that  court 
brought  to  our  attention  show  that  it  has 
treated  the  statute  as  embracing  convey- 
ances described  as  "void,"  whether  the  in- 
validity was  shown  upon  the  face  of  the 
instrument  being  left  uncertain  (Estelle 
T.  Parker,  41  Miss.  520;  Wofford  t.  Bailey, 
57  Miss.  239;  Drysdale  v.  Biloxi  Canning 
Co.  67  Miss.  534,  7  So.  541;  Preston  v. 
Banks,  71  Miss.  601,  14  So.  258;  Wild- 
berger  v.  Puckett,  78  Miss.  650,  29  Sow 
393) ;  and  also  that  it  r^ards  the  statute 
as  very  comprehensive  and  materially  en- 
larging existing  equitable  remedies.  In 
Huntington  v.  Allen,  44  Miss.  654,  662,  it 
was  said:  "The  statute  in  reference  to  the 
removal  of  clouds  from  title  enlarges  the 
principle  upon  which  courts  of  equity  were 
accustomed  to  administer  relief.  It  is  very 
broad,  allowing  the  real  owner  in  all  cases 
to  apply  for  the  cancelation  of  a  deed  or 
other  evidence  of  title  which  casts  a  cloud 
or  suspicion  on  his  title.  .  .  .  The  terms 
used  in  the  statute,  expressive  of  the  scope 
of  the  jurisdiction,  viz.,  'cloud,'  'doubt,' 
'suspicion,'  quite  distinctly  imply  that  the 
QD  instrument  which  creates  them  is  apparent 
eo  rather  than  'real';  is  'semblance'  rather 
than  substance;  obscures  rather  than*  de- 
stroys or  defeats."  In  Cook  v.  Friley,  61 
Miss.  1,  4,  it  was  further  said:  "The  stat- 
ute .  .  .  not  only  authorizes  the  real 
owner  to  file  his  bill  to  cancel  a  paper  title, 
but  also  to  remove  the  cloud,  doubt,  or 
auspicion  which  may  spring  from  the  as- 


sertion of  claim,  or  pretense  of  right  or 
title  thereto  by  the  defendant,  who,  with- 
out any  muniment  of  title,  may  assert  a 
claim  or  pretend  to  have  right  or  title. 
The  purpose  was  to  give  the  real  owner  a 
remedy  against  one  who  asserts  any  claim 
or  pretends  to  have  any  right  or  title  to 
such  owner's  land,  in  analogy  to  the  right 
of  action  by  the  canon  law  for  jactitation 
of  marriage.  The  real  owner  is  entitled 
to  protection  against  jactitation  of  title  to 
the  disparagement  of  his  real  ownership. 
He  may  bring  into  court  one  who  asserts 
any  claim  or  pretends  to  have  any  right 
or  title  to  his  land,  and  require  him  to 
vindicate  his  claim,  or  submit  to  its  ex- 
tinguishment by  decree  of  the  court."  And 
in  People's  Bank  v.  West^  67  3(fiss.  729, 
740,  8  L.RJL  727,  7  Sa  613,  the  court  con- 
cluded its  opinion  with  the  statement: 
"We  know  of  no  line  by  which  the  juris- 
diction of  the  court  is  limited  other  than 
that  prescribed  by  the  law  which  confers 
it.  When  the  eomplainant  shows  a  perfect 
title,  l^^l  or  equitable,  and  the  title  of 
the  defendant  is  shown  to  be  invalid,  it  is, 
in  the  nature  of  things,  a  cloud  upon  tho 
title  of  complainant,  and  should  he  can- 
celed." 

In  view  of  these  decisions,  we  think  the 
statute  must  be  regarded  as  entitling  the 
rightful  owner  of  real  property  in  the  state 
to  maintain  a  suit  to  dispel  a  cloud  cast 
upon  his  title  by  an  invalid  deed  or  other 
instrument,  even  though  it  be  one  which, 
when  tested  by  applicable  legal  principles, 
is  void  upon  its  face. 

The  judgments  sought  to  be  canceled  as 
clouds  upon  the  appellant's  title  were 
rendered  by  special  courts  of  eminent  do- 
main, each  composed  of  a  justice  of  the 
peace  and  a  jury.  According  to  the  stat- 
ute controlling  such  proceedings  (Miss. 
Code  1906,  chap.  43)  the  special  court  isg 
not *|>ermitted  to  quash  or  dismiss  the  pro-* 
ceeding  for  want  of  jurisdiction  or  for  any 
other  reason,  or  to  inquire  whether  the 
applicant  has  a  right  to  condemn,  or  wheth- 
er the  contemplated  use  is  public,  but  "must 
proceed  with  the  condemnation"  (SS  1862, 
1865,  1866) ;  and,  while  an  appeal  lies  to 
the  circuit  court,  a  supersedeas  is  not  per- 
mitted, and  upon  the  appeal  the  circuit 
court  is  restricted,  like  the  special  court, 
to  an  ascertainment  of  the  compensation 
to  be  paid  to  the  owner  (|  1871).  A  form 
of  judgment  is  prescribed,  which  contains 
blanks  for  a  description  of  the  property 
and  a  recital  of  the  compensation  awarded, 
and  then  declares:     '^ow,  upon  payment 
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of  the  said  awmrd,  apptteaat  can  enter  upon 
and  take  posaession  of  the  said  property, 
and  appropriate  it  to  public  use,  as  prayed 
for  in  the  application"  (|  1867).  An  af- i 
firmatlTe  proTision  to  the  same  effect  also 
appoan  in  the  statute  (|  1868).  Ckmsider- 
ing  these  statutory  provisions  and  |  17  of 
the  state  Oonstitution,  which  declares  that 
the  question  whether  the  condemnation  is 
for  a  publie  use  shall  be  a  judicial  ques- 
tion, the  supreme  court  of  the  state  holds 
that  "the  only  question  which  can  be  raised 
in  the  eminent  domain  courts  and  the  only 
jurisdiction  confided  to  it,  is  the  jurisdic- 
tion to  ascertain  the  amount  of  damage  sus- 
tained by  the  party  whose  lands  are  sought 
to  be  taken;"  that  "a  new  issue,  iuTolving 
a  new  question  and  new  pleadings,  cannot 
be  raised  in  the  appellate  tribunal,  that  is 
to  say,  in  the  circuit  court;"  that  the  owner 
''may  litigate  the  right  to  take  his  property 
at  any  time  before  acceptance  of  the  com- 
pensation, or  before  the  waiver  of  his  right 
to  have  the  question  of  the  use  judicially 
determined;"  that  "neither  the  Constitution 
nor  the  laws  of  the  state  provide  any  par- 
ticular tribunal  in  which  this  question  shall 
.be  determined,  nor  is  it  a  matter  of  any 
particular  concern  in  what  court  the  ques- 
c  tion  shall  be  settled,  provided  it  be  de- 
es termined  in  that  form  which  is  capable  of 
*  deciding  it,"  and  that  the«appropriate  mode 
of  litigating  the  question  is  by  a  suit  in 
equity  challenging  the  right  of  the  con- 
demnor to  enter  under  the  judgment  of  the 
court  of  eminent  domain.  Vinegar  Bend 
Lumber  Co.  v.  Oak  Grove  ft  G.  R.  Co.  89 
Miss.  84,  43  So.  292.  Thus  it  will  be  per- 
ceived that  under  the  law  of  the  state,  as 
declared  by  its  court  of  last  resort,  the 
Judgment  of  a  special  court  of  eminent  do- 
main may  be  challenged  by  a  bill  in  equity 
upon  the  ground  that  the  condemnation  is 
not  for  a  public  purpose.  This  being  so, 
and  the  elements  of  Federal  jurisdiction 
being  present,  the  litigation  may,  of  course, 
be  had  in  a  JF*ederal  court.  One  of  the 
grounds  upon  which  the  judgments  are 
challenged  in  the  present  bill  is  that  the 
oondemnation  is  not  for  a  public  purpose. 
If  this  ground  be  well  taken,  as  to  which 
we  intimate  no  opinion,  the  judgments  ap- 
parently confer  upon  the  appellee  a  right 
in  the  appellant's  right  of  way  to  which 
the  appellee  is  not  entitled. 

We  conclude  that  the  suit  is  one  to  re- 
move a  cloud  from  title  within  the  meaning 
of  I  57  of  the  Judicial  Code,  and  is  cogni- 
sable in  the  court  below,  although  neither 
of  the  parties  resides  in  that  -disMet 
Decree  reversed. 


Oct.  Temm, 
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IKTERSTATB  COMMERCE  COMMIS- 
SION, the  United  States  of  America, 
Associated  Jobbers  of  Los  Angeles,  and 
Pacific  Coast  Jobbers  k  Manufacturers 
Association,  Appts., 

V. 

ATCHISON,  TOPEKA,  ft  SANTA  PE  RAIL- 
WAY  COMPANY,  Southern  Pacific  Com- 
pany, and  San  Pedro,  Los  Angeles,  ft  Salt 
Lake  Railroad  Company. 


(Ubbicbs  (I  26^HRATB»-ADDn>  SnvioB 
—Discrimination — Switching   Ciiaboe. 

1.  The  delivery  and  receipt  on  industrial 
spur  tracks  within  the  switching  limits  in 
a  city  of  carload  freight  moving  in  inter- 
state commerce,  incidentally  to  a  system- 
line  haul,  is  not  necessarily  an  added  serv- 
ice, for  which  the  carrier  is  entitled  to  make, 
or  should  make,  a  charge  additional  to  the 
line-haul  rate  to  or  from  such  city,  where 
that  rate  embraces  a  receiving  and  delivery 
service  at  team  tracks  or  at  freight  sheds 
within  such  switching  limits,  for  which  the 
spur-track  service  is  a  substitute. 

[Bd.  Nota.^For  other  eases,  see  Carriers,  Cent. 
Dig.  fiS  39-46:    Dec.  Dig.  $  26.*] 

CoMMEBCB  (f  85*)— Intebstatb  Oommebce 
Commission  —  Po  webs  —  Inquibt  into 
FAcra—CABBisB's  Switguinq  Chabgee. 

2.  The  question  whether  there  is  at  any 
point  an  additional  service  performed  by 
the  carrier  in  the  receipt  and  delivery  on 
industrial  spur  tracks  within  the  switching 
limits  in  a  city  of  carload  freight  moving 
in  interstate  commerce,  upon  which  such 
carrier  may  base  an  extra  charge,  in  addi- 
tion to  the  line-haul  rate  to  or  from  sudi 
city,  or  whether  there  is  merely  a  substi- 
tuted service  which  is  substantially  a  like 
service  to  that  included  in  the  line-haul 
rate,  and  not  received,  is  a  question  of  fact 
to  be  determined  according  to  the  actual 
conditions  of  operation,  and  one  upon  which 
it  is  manifestly  the  province  of  the  Inter- 
state Commerce  Commission  to  pass. 

CEd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  138;    Dec.  Dig.  §  86.*] 

CoMMEBCB  (§  95*)— Intebstatb  Commsbcb 
Commission— Judicial  Bjbvixw-- Find- 
INQ8  OF  Fact. 

8.  The  findings  of  the  Interstate  Com- 
merce Commission  that  industrial  spur 
tracks  within  the  switching  limits  in  a  city 
constituted  part  of  the  carrier's  terminala, 
and  that  under  the  conditions  there  exist- 
ing the  receipt  and  delivery  on  these  spurs 
of  carload  freight  moving  in  interstate  com- 
merce was  a  like  service  as  compared  with 
such  receipt  and  delivery  at  team  tracks 
and  freight  sheds  within  such  switching 
lixnitSy  are  conclusive  up<Ki  the  courts,  u 
based  upon  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  1 146 ;   Dec.  Dig.  |  96.*] 

OOMMEBGB   (I  87*)— CaBBIEB*9  CHABOE  FOB 

SwiTCHiNo    Sebviob— Discbimination— 

£btoppbi«  to  Complain. 

4.  Shippers  subjected  to  unreasonable  or 

unjustly  discriminatory  charges  for  the  de- 

liverv  and  receipt  on  industrial  s^ur  tracka 

'  within  the  switching  limits  in  a  city  of  car- 


•For  other  cmss  see  same  topic  k  §  nitmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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load  freight  moying  in  interstate  commerce 
aie  not  estopped  to  bring  tiie  matter  before 
the  Interstate  Commerce  Commission,  and 
to  secure  its  order  directing  the  carriers  to 
•top  the  objectionable  practice,  because, 
when  making  the  oentraots  under  which 
the  spur  tracks  were  constructed,  the  ship- 
pers consented  to  a  special  charge  when 
freight  should  be  received  and  delivered 
thereon. 

[Ed.    Note.— For   other  cases,   tee    Commerce. 
Cent.  Dig.  I  13»:   Deo.  Dig.  i  «7.*] 

[Ko.  08.] 

Argued  January  14  and  15,  1014.    Decided 

June  8,  1914. 

APPEAL  from  the  United  States.  Com- 
merce Court  to  reriew  an  order  sus- 
pending an  order  of  the  Interstate  Com- 
merce Commission  prohibiting  carriers  from 
making  an  additional  charge  for  receiTtng 
•r  dellTering  carload  freight  on  industrial 
spur  traks  within  switching  limits.  Re- 
Tersed,  and  cause  remanded  to  the  United 
States  District  Court  for  the  Southern  Dis- 
trict of  California,  with  instructions  to  dis- 
miss the  bill. 

.See  same  case  below,  188  Fed.  229,  929. 

The  facts  are  stated  in  the  opinion. 

Mr.  Blackburn  £3Bterline  and  Solicitor 
General  Davis  for  the  United  States. 

Mr.  F.  J.  Farrell  for  the  Interstate  Com- 
merce Commission. 

Messrs.  Gardiner  liathrop,  Fred  H. 
"Wood,  Robert  Dunlap,  T.  J.  Norton,  C.  W. 
Durbrow,  W.  F.  Herrin,  and  J.  P.  Blair  for 
appellees. 

f   *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  Atchison,  Topeka,  &  Santa  Fe  Rail- 
way Company,  the  Southern  Pacific  Com- 
pany, and  the  San  Pedro,  Los  Angeles,  & 
Salt  Lake  Railroad  Company,  brought  this 
cuit  against  the  Interstate  Commerce  Com- 
mission in  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  first  divi- 
sion, to  restrain  the  enforcement  of  an  or- 
der of  the  Commission  made  in  April,  1910. 
The  order  required  these  companies  to  de- 
sist "from  exacting  their  present  charge  of 
f2.50  per  car  for  delivering  and  receiving 
carload  freight  to  and  from  industries  lo- 
cated upon  spurs  and  side  tracks  within 
their  respective  switching  limits"  in  Lo<) 
Angeles,  California,  when  such  carload 
freight  "is  moving  in  interstate  commerce 
incidentally  to  a  system-line  haul."  It  also 
prohibited  the  exaction  of  any  charge  what- 
ever, other  than  the  charge  for  transporta- 
tion from  points  of  origin  to  destination. 


for  delivering  or  receiving  carload  freight^ 
in  such  cases.  1  o 

*  After  answer  had  been  filed  by  the  C6m-* 
mission,  the  suit  was  transferred  to  the 
commerce  court,  and  the  United  States,  the 
Associated  Jobbers  of  Los  Angeles,  and  the 
Pacific  Coast  Jobbers'  &  Manufacturers'  As- 
sociation, intervened.  The  United  States 
thereupon  moved  to  dismiss  the  bill  for 
want  of  equity,  and  the  petitioners  asked 
for  a  preliminary  injunction.  The  com- 
merce court,  denying  the  government's  mo- 
tion, suspended  the  Commission's  order  un- 
til the  further  order  of  the  court  (188  Fed. 
229,  929) ;  and  this  appeal  is  prosecuted. 

The  complaint  of  tiie  petitioners  in  sub- 
stance is  that  they  have  established  in  the 
city  of  Los  Angeles  their  public  terminals, 
including  what  are  known  as  team  tracks 
and  freight  sheds,  for  the  acconunodation 

iThe  order  is  as  follows: 

"This  ease  being  at  issue  on  complaint 
and  answer  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commis- 
sion having,  on  the  date  hereof,  made  and 
filed  a  report  oontaining  its  finding  of  fact 
and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  here- 
of, and  having  found  that  the  present  charge 
of  $2.50  per  car,  exacted  by  tlie  several 
defendants  for  delivering  and  receiving  car- 
load freight  to  and  from  industries  located 
upon  spurs  and  side  tracks  within  their  re- 
spective switching  limits  at  Los  Angeles, 
California,  when  such  carload  freight  is 
moving  in  interstate  eommerce  incidentally 
to  a  system-line  haul,  is  in  violation  of  the 
act  to  regulate  commerce: 

"It  is  ordered.  That  said  defendants  be, 
and  they  are  hereby,  notified  and  required 
to  cease  and  desist,  on  or  before  the  1st 
day  of  July,  1910,  and  for  a  period  of  not 
less  than  two  years  thereafter  abstain,  from 
exacting  their  present  charge  of  $2.50  per 
car  for  delivering  and  receiving  carload 
freight  to  and  from  industries  located  upon 
spurs  and  side  tracks  within  their  respec- 
tive switching  limits  in  the  said  city  of 
Los  Angeles,  California,  when  such  carload 
frei|;ht  is  moving  in  interstate  eommerce 
incidentally  to  a  system-line  haul. 

"It  is  further  ordered.  That  said  defend- 
ants be,  and  they  are  hereby,  notified  and 
required  to  cease  and  desist,  on  or  before 
tlie  1st  day  of  July,  1910,  and  for  a  period 
of  not  less  than  two  years  thereafter  ab- 
stain, from  exacting  any  charge  whatever, 
other  than  the  charge  for  transportation 
from  points  of  origin  to  destination,  for 
delivering  or  receiving  carload  freight  to 
or  from  industries  located  upon  spurs  or 
side  tracks  within  their  respective  switch - 
inpr  limits  in  the  said  city  of  Los  Angeles, 
California,  when  such  carload  freight  is 
moving  in  interstate  commerce  incidentally 
to  a  system-line  haul.** 


•For  other  caaes  pe«»  same  topic  &  9  numbkr  In  Dec.  A  Am.  DIrs.  1907  to  date.  &  Rep'r  Indezi 
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of  the  pubUe  in  reeeivliig  and  delivering 
^  carioad  freight;  that  these  facilities  are  en- 
e  tirely  adequate  for  the  purpose,  and  are 

•  sufficient  to  handle  all  the  carload  freight 
shipped  or  delivered  in  the  city,  including 
that  now  received  or  delivered  upon  the  in- 
dustrial spur  tracks  in  question;  that  the 
spur-track  service  has  been  established  sim- 
ply for  the  convenience  of  the  shippers  thus 
served;  that  it  is  a  service  essentially  dis- 
tinct from  the  line  haul,  and  additional 
thereto,  being  of  great  benefit  in  the  saving 
of  cartage  charges  to  the  favored  shippers 
for  whose  use  the  spur  tracks  were  con- 
structed; that  the  industries  or  plants  lo- 
cated upon  the  spurs  are  distant  from  the 
main  tracks,  in  the  case  of  the  Atchison 
Company,  from  ^  mile  to  3}  miles,  in  that 
of  the  Southern  Pacific  Company  from  200 
feet  to  7  miles,  and  in  that  of  the  San 
Pedro  Company  from  )  mile  to  4  miles, 
and  that  the  special  switching  service  in- 
volves a  much  greater  expense  than  if  the 
carload  freight  were  received  or  delivered 
on  the  team  tracks  or  at  the  freight  sheds 
of  the  carriers  respectively;  that  the  charge 
of  $2.50  per  car  for  this  service  is  entirely 
reasonable,  and  one  which  the  carriers  are 
entitled  to  make  in  addition  to  the  line 
haul  rate;  and  that,  as  such,  it  has  been 
duly  specified  in  their  published  tariffs.  It 
is  also  averred  that,  while  in  the  contracts 
governing  the  construction  and  maintenance 
of  the  spur  tracks  no  specific  sum  was  pre- 
scribed for  the  service  of  receiving  and 
delivering  carload  freight  thereon,  the 
charge  above  mentioned  had  been  generally 
established;  that  at  the  time  of  the  making 
of  these  contracts  the  shippers  understood 
and  willingly  consented  that,  if  the  rail- 
way company  performed  this  special  serv- 
ice, there  should  be  additional  compensa- 
tion, and  that  such  charge  has  generally 
been  maintained  and  collected.  The  ade- 
quacy of  the  public  terminal  facilities  for 
carload  freight  in  Los  Angeles  (consisting 
of  the  team  tracks  and  freight  sheds  of  the 
carriers  respectively),  the  facts  set  forth 
with    respect    to   the   construction    of    the 

IS  spur  tracks,  their  location,  the  acquiescence 
coin   the  switching  charge  and    its   mainte- 

•  nance,  were  established  before  the*Commis- 
sion,  it  is  alleged,  by  undisputed  evidence. 
It  is  further  stated  that  on  account  of  water 
and  other  competition,  the  rates  of  trans- 
portation to  and  from  Los  Angeles  have 
been  forced  to  an  exceedingly  low  basis,  so 
that  the  companies  do  not  receive  the 
amount  to  which  they  are  justly  entitled, 
and  that  they  ought  not  to  be  required  to 
perform  the  service  in  question  without 
reasonable  reward.  The  Commission's  or- 
der was  assailed  as  beyond  its  authority, 
involving  a  discrimination  in  favor  of  tho 


owners  of  plants  located  upon  the  spur 
tracks,  and  a  deprivation  of  the  property 
of  the  carriers  without  due  process  of  law. 

The  report  of  the  Commission  (18  Inters. 
Com.  Rep.  310)  was  made  a  part  of  the 
bill.  It  appears  that  the  proceeding  before 
the  Commission  was  instituted  by  the  As- 
sociated Jobbers  of  Los  Angeles,  and  was 
directed  against  two  distinct  practices,  in- 
volving the  spur-track  switching  charges 
incident  to  a  system-line  haul  and  to  a 
foreign-line  haul  respectively.  The  pro- 
priety of  such  a  charge  when  the  line  haul 
was  by  a  foreign  carrier  was  sustained,  and 
the  prohibitory  order  was  confined  to  cases 
where  the  charge  was  made  in  connection 
with  a  system-line  haul.  The  pertinent 
facts,  as  found  by  the  Commission,  are  sub- 
stantially as  follows: 

Each  of  the  carriers  has  designated  cer- 
tain territory  as  within  its  switching  or 
yard  limits  in  the  city  of  Los  Angeles,  ex- 
tending for  0  or  7  miles  in  a  general  east- 
erly and  westerly  direction,  and  including 
numerous  tracks,  main  lines,  branch  lines, 
industry  spurs,  classification  tracks,  team 
tracks,  freight-shed  tracks,  hold  tracks,  re- 
pair tracks,  and  others,  and  also  their  sta- 
tions, freight  sheds,  de^icks,  roundhouses, 
and  other  structures.  Freight  moving  in 
carloads  is  delivered  at  team  tracks,  at 
freight  sheds,  or  at  industry  spurs.  At 
team  tracks  and  freight  sheds  no  charge  is 
imposed  for  the  receipt  or  delivery  of  such 
carload  freight  over  the  freight  rate  named 
in  the  tariffs,  while  at  industry  spurs  anS 
additional  ^charge  of  $2.50  is  imposed  onjp 
every  loaded  car  moving  either  in  or  out. 
These  industry  spurs  vary  in  length,  some 
leading  directly  from  the  main  track  into 
or  alongside  of  the  industries  served,  while 
others  are  of  greater  length  and  branch  at 
one  or  more  points,  short  spurs  running 
off  from  what  is  known  as  the  "lead'*  to 
serve  other  industries  in  the  immediate 
neighborhood.  These  spurs  have  been  con- 
structed under  substantially  uniform  con-^ 
tracts.  3  None  of  the  industries  at  Los^ 
Angeles  furnishes  its  own  motive  power,* 
and  interline  switching  is  done  from  the 
interchange  track  to  the  industry  by  the 
locomotives  of  the  delivering  line,  the  car- 
rier performing  the  switching  service. 

The  Commission   found  that  these  spur 

•The  standard  form  of  the  Southern  Pa- 
cific Company  provides  as  follows: 

"1.  Undersigned  (shipper)  will  pay  cost 
of  constructing  above-described  track  (rails, 
splices,  bolts,  switches,  frogs,  switch  stands, 
and  connections  to  be  furnished  bv  and  at 
the  cost  of  Southern  Pacific  Company), 
whether  such  cost  may  be  more  or  les;}  than 
amount  of  foregoing  approximate  estimate. 

*^  Said  track  shall  be  under  full  ooa* 
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tracks  were  portioDs  of  the  terminal  facili- 
ties of  the  carriers  with  whose  lines  they 
connected,  being  distingnished  from  mere 
plant  facilities  such  as  were  under  consid- 
eration in  Chicago  &  A,  R.  Co.  t.  United 
States,  26  L.R.A.(NJS.)  551,  84  C.  C.  A. 
324,  150  Fed.  558,  and  in  the  cases  of  the 
General  Electric  Co.  and  Solvay  Process 
Co.  14  Inters.  Com.  Rep.  237,  246.  Each 
of  the  spurs  here  considered,  said  the  Com- 
mission, 18,  in  a  real  sense,  a  railroad  ter- 
minal at  which  the  carrier  receives  and  de- 
livers freight.  It  further  appears  from 
the  report  that  the  charge  for  spur-track 
delivery  has  been  made  by  all  of  the  car- 
riers at  Los  Angeles  as  long  as  the  railroads 
have  had  access  to  that  city;  that  it  was 
first  imposed  by  the  Southern  Pacific,  and 
as  the  other  lines  came  in  they  adopted  the 
policy  of  the  line  already  there;  that,  as 
to  certain  commodities,  the  charge  was  not 
imposed  until  quite  recently,  and  at  all 
times  until  the  Hepburn  act  [Act  of  June 
29,  1906,  84  Stat,  at  L.  684,  chap.  8591, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1288]  went 
into  effect  there  was  great  variation  in 
charge  as  between  individual  shippers.  It 
is  added  that  there  are  97  places  in  Cali- 
fornia to  which  what  are  known  as  coast 
terminal  rates  apply,  rates  lower  than  to 
intermediate  points;  only  in  Los  Angeles, 
San  Francisco,  and  San  Diego  is  there  such 
a  charge  for  spur-track  delivery,  though  in 
many  of  these  places  such  deliyery  is  fur- 
nished. To  the  north,  in  Portland,  Seattle, 
QC  Tacoma,  and  a  large  number  of  other 
^  points  which  also  enjoy  coast  terminal 
*  rates,  the  Southern  Pacific,  Northern  Pa- 
cific, and  Great  Northern  lines  impose  no 
such  charge,  and  to  the  east,  where  defend- 
ants' lines  have  their  termini  in  cities 
competing  with  Los  Angeles,  this  charge  is 
also  unknown. 


The  Commission  thus  described  the  char- 
acter of  the  service  in  question:  "Spur- 
track  delivery  is  a  substitute  service, — ^a 
service  which  it  has  solicited  the  right  to 
give,  as  the  evidence  here  shows, — a  service 
which  costs  the  industry  for  the  installa- 
tion of  the  track  and  the  use  of  its  property 
as  a  railway  terminal.  It  is  a  service  over 
the  carrier's  own  rails  to  a  point  where  it 
yields  possession  of  the  property  transport- 
ed, and  which  involves  no  greater  expense 
than  would  team-track  delivery.  It  relieves 
the  carrier's  team  tracks  and  sheds,  neces- 
sitating less  outlay  for  expense  of  yards  in 
a  crowded  city,  promotes  the  speedy  release 
of  equipment,  and  vastly  aids  in  conducting 
a  commerce  which  is  greater  than  the  car- 
rier's own  facilities  could  freely,  adequately, 
and  economically  handle. 

"Again,  it  is  not  to  be  overlooked  that  the 
delivery  given  on  an  industry  spur  is  not 
supplemental  to  any  other  delivery.  Cars 
destined  to  industry  spurs  are  not  placed 
first  at  a  spur,  depot,  or  on  the  team  tracks, 
or  at  the  sheds,  and  later  switched  to  oblige 
the  consignee.  A  train  of  freight  cars  goes 
to  the  breaking-up  yards  which  lie  at  the 
entrance  to  the  city,  and  there  it  is  divided 
up  with  respect  to  the  character  of  the 
freight  in  the  various  cars  and  their  desti- 
nation. No  one  has  access  to  the  cars  at 
this  point.  This  yard  is  purely  a  railroad 
facility.  After  the  cars  are  segregated  they 
are  taken  to  the  tracks  to  which  they  are 
ordered, — some  to  the  various  team  tracks 
distributed  along  the  main  line,  some  to 
different  industries;  some,  perhaps,  to  the 
railroad  shops  or  to  freight  sheds  or  to 
the  stock  yards.  Before  the  cars  are  placed, 
the  consignees  are  given  notice  of  the  tracks  ^ 
to  which  they  are  to  be  sent,  so  that  there  g 
is  no  confusion,  and  the  switch  ^engines  • 
which  place  the  cars  on  one  track  also  serve 


trol  of  Southern  Pacific  Company,  and  may 
be  used  at  discretion  of  said  company  for 
shipments  or  delivery  of  any  freight,  but 
the  business  of  the  undersigned  shall  al- 
ways have  preference. 

"3.  All  material  in  said  track  furnished 
at  expense  of  Southern  Pacific  Company, 
whether  in  original  construction  or  by  any 
way  of  replacements  or  repairs,  shall  be 
and  remain  exclusive  property  of  Southern 
Pacific  Company,  and  said  Southern  Pacific 
Company  shall  keep  said  track  in  repair. 

"4.  In  case  said  track  shall  not  he  used 
by  undersigned  for  period  of  one  year,  said 
Southern  Pacific  Company  may,  at  its  op- 
tion, remove  said  track. 

"5.  All  goods  shipped  from  or  to  said 
track  by  rail,  routing  of  which  is  controlled, 
or  may  be  reasonably  held  to  be  controlled, 
by  or  through  undersigned,  shall,  when  for- 
warded, be  over  such  railroads  as  may  be 
selected  by  Southern  Pacific  Company,  pro- 
yided  rate  of  charge  shall  be  as  low  as  that 
34  S.  C— 52 


from  or  to  point  in  question  by  any  other 
rail  route." 

The  Santa  Fe  contract  contains  this  pro- 
vision : 

"The  title  to  said  track,  and  to  all  the 
rails,  ties,  bolts,  switches,  fastenings,  and 
fixtures  connected  therewith,  and  to  all 
other  property  which  may  he  furnished  by 
the  railway  company  in  the  maintenance  of 
said  track,  shall  at  all  times  be  and  remain 
in  said  railway  company,  and  said  railway 
company  may  use  the  same  for  other  pur- 
poses than  the  delivery  of  freight  to,  or  the 
receipt  of  freight  from,  the  second  party 

Snmded  that  such  use  shall  inconvenience 
he  business  of  the  second  party  as  little 
as  possible  consistent  therewith;  and  at 
any  time  after  the  termination  of  this  con- 
tract or  the  obligation  of  the  railway  com- 
pany, as  herein  provided,  to  maintain  such 
track,  the  railway  company  shall  have  the 
right  to  remove  said  track  and  every  part 
thereof." 
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to  haul  the  ''loads^  in  and  "empties"  out 
at  the  other  tracks.  After  a  most  ex- 
haustive inquiry  we  cannot  find,  taking  this 
service  as  a  whole  in  the  same  way  that  it 
is  treated  by  the  carriers^  that  the  service 
is  more  expensive  to  the  carrier  than  if  all 
ears  were  given  team-track  delivery. 

''An  additional  charge  may  be  made  when 
an  additional  service  is  given.  But  the 
service  here  given  is  not  additional  to  that 
for  which  the  rate  pays.  If  the  shipper 
pays  for  team-track  delivery  and  does  not 
receive  it,  but  asks  instead  and  is  given  a 
Aide  track  delivery,  which  costs  the  carrier 
no  more,  he  may  not  be  compelled  to  pay 
Mn  additional  charge  upon  the  assumption 
that  he  has  received  a  terminal  team-track 
jiervice  which  has  not  been  given.  A  car- 
rier may  not  so  construct  its  rates  as  to 
.eompel  an  extra  charge  for  like  service,  and 
^is,  in  our  judgment^  the  defendants  at 
Los  Angeles  have  done."  18  Inters.  Com. 
Rep.  pp.  317,  318. 

1.  It  is  urged  that  the  Commission's  or- 
^er  rests  upon  a  construction  of  the  stat- 
>ute  which  would  forbid  any  carrier  from 
.separating  its  terminal  and  haulage  charges 
.on  the  same  shipment,  and  that  this  is  a 
■fundamental  misconception  of  the  law. 

We  do  not  think  that  the  order  is  open 
to  this  objection.  It  is  true  that  the  Com- 
mission directed  attention  to  the  distinc- 
tion between  the  American  and  English 
methods  of  stating  rates,  pointing  out  that 
'the  English  practice  of  fixing  separate 
schedules  for  ''conveyance"  and  "station  ter- 
minal" rates  had  not  obtained  in  this  coun- 
try so  far  as  the  records  of  the  Commis- 
sion show.  The  opinion  was  expressed  that 
the  provisions  of  the  act  to  regulate  com- 
merce were  enacted  with  reference  to  the 
American  method  of  rate-making,  and  that 
the  rate  which  the  statute  requires  to  be 
^  published  is  "a  complete  rate,"  including 
Jj  "not  only  the  charge  for  hauling,  but  the 
■*  charge  for  the  use  of*  the  terminals  at  both 
ends  of  the  line."  18  Inters.  Com.  Rep.  pp. 
815,  316.  We  need  not  stop  to  consider 
whether  this  is  a  correct  interpretation  of 
the  act,  for  the  question  of  a  segregation 
of  haulage  and  terminal  charges  (meaning, 
by  the  latter,  charges  for  the  use  of  ordi- 
nary terminal  stations  in  receiving  and 
delivering  goods)  was  not  before  the  Com- 
mission, and  its  propriety  was  not  neces- 
sarily involved  in  the  decision.  No  such 
segregation  had  been  attempted  by  the  car- 
riers here.  On  the  contrary,  it  was  un« 
disputed  that  the  line-haul  carload  rate 
comprehended  receipt  and  delivery  on  team 
tracks  or  at  freight  sheds. 

The  Commission  conceded  the  right  of 
the  carrier  to  charge  for  any  terminal  serv- 
ice that  was  accessorial.     But  it  was  held 


that  an  additional  ehaiga  was  not  justified 
if  additional  service  was  not  in  fact  ren- 
dered. 

2.  Nor  do  we  understand  that  the  Com- 
mission ruled  that  the  receipt  and  delivery 
of  goods  at  plants  located  upon  spurs  or 
side  tracks  could  not,  in  any  circumstances, 
be  regarded  as  a  distinct  service  for  which 
separate  compensation  might  be  demanded. 
Cases  of  an  interior  movement  of  plant 
trafiic  to  and  from  various  parts  of  the  es- 
tablishment^  and  of  deliveries  through  a 
system  of  interior  switching  tracks  con- 
structed as  plant  facilities,  were  expressly 
distinguished  by  the  Commission  ( 18  Inters. 
Com.  Rep.  pp.  313,  314) ;  and  it  is  appar- 
ent that  the  ruling  of  the  Commission  would 
not  apply  in  any  case  where,  by  reason  of 
the  location  and  extent  of  the  spur  tracks 
and  the  character  of  the  movement,  the 
facts  were  essentially  different  from  those 
upon  which  the  decision  was  based.  (In- 
terstate Commerce  Commission  v.  Stickney, 
215  U.  S.  03,  105,  54  L.  ed.  112,  113,  80 
Sup.  Ct  Rep.  66.) 

3.  On  the  other  hand,  it  cannot  be  main- 
tained that  the  delivery  and  receipt  of  goods 
on  industrial  spur  tracks  within  the  switch- 
ing limits  in  a  city  is  necessarily  an  added 
service  for  which  the  carrier  is  entitled  to  ^ 
make,  or  should  make,  a  charge  additional  jj 
to  the  line-haul  rate  to^or  from  that  city,* 
when  the  line-haul  rate  embraces  a  receiv- 
ing and  delivering  service  for  which  the 
spur-track  service  is  a  substitute.  It  is 
said  that  carriers  are  bound  to  carry  only 
to  or  from  their  terminal  stations.  But 
when  industrial  spur  tracks  have  been  es- 
tablished within  the  carrier's  switching 
limits,  within  which,  also,  various  team 
tracks  are  located,  these  spurs  may  in  fact 
constitute  an  essential  part  of  the  carrier's 
terminal  system.  It  was  stated  by  the 
Commission  that  carriers  throughout  the 
country  treat  industry  spurs  of  the  kind 
here  in  question  "as  portions  of  their  ter- 
minals, making  no  extra  charge  for  service 
thereto  when  the  carrier  receives  the  benefit 
of  the  line  haul  out  or  in."  It  was  added 
that  while  this  general  statement  covered 
perhaps  ten  thousand  cities  and  towns  in 
the  United  States,  the  carriers  before  the 
Commission  could  name  only  three  excep- 
tions; to  wit,  the  cities  of  Los  Angeles, 
San  Francisco,  and  San  Diego.  But,  laying 
the  generalization  on  one  side,  it  is  plain 
that  the  question  whether  or  not  there  is 
at  any  point  an  additional  service  in  con- 
nection with  industrial  spur  tracks  upon 
which  to  base  an  extra  charge,  or  whether 
there  is  merely  a  substituted  service,  which 
is  substantially  a  like  service  to  that  in- 
cluded in  the  line-haul  rate,  and  not  re- 
ceived, is  a  question  of  fact  to  be  determined 
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Sueh  a  question  {■  manifestly  one  upon 
which  it  is  the  proTinco  of  the  Commis- 
sion to  pass. 

4.  Wo  most  therefore  take  the  findings 
of  the  Conmiission  in  the  present  ease  as 
to  the  character  and  manner  of  use  of  the 
industrial  spurs  in  Los  Angeles — ^tliat  thej 
constituted  part  of  the  carrier's  terminals, 
and  that  under  the  conditions  there  esdst- 
iEig,  the  receipt  and  deliTcry  of  goods  on 
these  spurs  was  a  like  senrice  as  compared 
with  tho  receipt  and  deliTcrj  of  goods  at 
team  tracks  and  freight  sheds — as  condu- 
it sions  of  fact*  Assuming  that  they  were 
{J  hased  upon  cTidence,  they  are  not  open  to 
*  review.*  Baltimore  ft  0.  R.  Co.  t.  United 
SUtes,  215  U.  S.  481,  496,  54  L.  ed.  202, 
207,  80  Sup.  Ct.  Rep.  184;  Interstate  Com- 
merce Commission  t.  Delaware,  L.  ft  W.  R. 
Co.  220  U.  S.  235,  251,  55  L.  ed.  448,  456, 
31  Sup.  Ct.  Rep.  302;  Interstate  Commerce 
Commission  v.  Union  P.  R.  Co.  222  U.  S. 
641,  647,  548,  56  L.  ed.  808,  811,  812,  32 
Sup.  Ct.  Rep.  108;  Interstate  Commerce 
Commission  r.  LouisTille  ft  N.  R.  Co.  227 
U.  8.  88,  02,  67  L.  ed.  431,  433,  33  Sup.  Ct. 
Rep.  185;  Atchison,  T.  ft  S.  F.  R.  Co.  t. 
United  States,  282  U.  &  100,  221,  68  L.  ed. 
— ,  34  Sup.  Ct  Rep.  201. 

In  this  view,  we  find  no  ground  for  holding 
the  order  of  the  Commission  to  be  invalid. 
It  is  not  denied  that  the  complaining  ship- 
pers and  these  carriers  were  heard  before 
the  GoDunission,  and  that  evidence  dis- 
closing the  terminal  situation  in  Los  An- 
geles,  and  the  nature  and  use  of  the  various 
tracks  within  the  switching  limits,  was 
presented;  and  it  cannot  be  doubted  that 
the  case  demanded  an  appreciation  of  a 
variety  of  details,  or  minor  facts,  in  order 
that  the  ultimate  questions  of  fact  could  be 
determined.  It  is  said  that  it  was  estab- 
lished by  undisputed  evidence  that  the  team 
tracks  and  freight  sheds  provided  by  the 
carriers  were  fully  adequate  for  all  car- 
load freight.  Putting  aside  the  denial  by 
the  Commission  of  this  allegation,  it  is  evi- 
dent that  the  question  was  not  simply  as 
to  such  adequacy,  but  as  to  the  actual  use 
of  the  various  tracks,  the  services  thereon 
relatively  considered,  and  whether  there  was 
really  an  extra  service  in  the  circumstances 
shown.  Again,  it  is  said  that  the  Commis- 
sion did  not  find  the  switching  charge  in 
itself,  that  is,  taken  separately,  to  be  un- 
reasonable, but  the  inquiry  was  whether,  in 
▼lew  of  the  conditions  of  the  distribution 
of  the  carload  freight  through  a  large  area, 
there  was  in  fact  such  a  similarity  of  move- 
ment as  to  negative  the  basis  for  a  separate 
charge.  It  is  further  urged  that  while  the 
contracts  for  the  construction  of  these  spurs 


did  not  fix  tho  charge,  it  was  proved  by 
undisputed  evidence  that  at  the  time  these 
contracts  were  made  the  shippers  consented 
to  a  special  charge  if  freight  were  received « 
and  delivered  thereon,  and  that  the  charge  Jj 
in  question  had  been  generally  ^maintained.* 
The  service^  however,  was  performed  sub- 
ject to  the  law  of  the  land  requiring  that 
the  carrier's  charges  should  not  be  unrea- 
sonable or  unjustly  discriminatory.  See 
Louisville  ft  N.  R.  Co.  v.  Mottley,  210  U.  S. 
467,  482,  65  L.  ed.  207,  303,  34  L.R.A.(N.S.) 
671,  81  Sup.  Ct  Rep.  265;  Philadelphia^ 
B.  ft  W.  R.  Co.  V.  Schubert,  224  U.  S.  603» 
613,  614,  66  L.  ed.  Oil,  016,  017,  32  Sup. 
Ct  Rep.  680,  1  N.  C.  C.  A.  802.  If  it  be- 
came apparent  that  the  shippers  were  sub« 
jected  to  an  arbitrary  and  unwarranted  ex* 
action,  they  were  in  no  way  estopped  from 
bringing  the  matter  before  the  body  created 
by  law  to  deal  with  such  questions,  and 
from  securing  its  order  directing  the  car- 
riers to  stop  the  objectionable  practice. 

But  it  is  contended  that  the  finding  of  the 
Commission  is  opposed  to  the  admitted 
physical  facts,  and  reference  is  made  to 
the  transportation  to  and  from  industrial 
plants  located  from  i  of  a  mile  to  7  milea 
from  the  main  track  of  the  carrier.  We 
find  no  such  fundamental  unsoundness  in 
the  Commission's  conclusions.  It  appeared, 
as  already  stated,  that  the  carrier  had- 
designated  certain  territory  as  within  its- 
switching  or  yard  limits  in  Los  Angeles, 
extending  for  6  or  7  miles,  and  "including- 
numerous  tracks,  main  lines,  branch  lines, 
industry  tracks,  team  tracks,  freight-shed 
tracks,  and  various  structures."  It  doe^ 
not  appear  how  many  industries  were  with- 
in a  ^ort  distance,  or  to  how  many  the 
statement  as  to  the  greatest  distance  above- 
mentioned  applied.  The  carrier  did  not  fix 
a  charge  according  to  the  comparative  serv- 
ice in  the  case  of  these  various  industrial- 
plants.  It  made  the  same  switching  charge* 
whether  the  distance  was  200  feet  or  7 
miles;  that  is,  it  dealt  with  the  situation 
upon  an  average  basis,  making  the  same 
charge  for  all  this  switching  In  a  given  area 
which  constituted  its  terminal  district.  It 
was  the  service  within  these  switching  lim- 
its that  the  Commission  was  considering. 
Manifestly  it  was  permissible  to  establish 
such  a  district,  and  taking  the  team-track 
and  freight-shed  service  in  that  area,  and 
the  average  spur-track  service,  the  Com-  ^ 
mission  reached  the  conclusion  set  forth.  ^ 
It  is  said  *that  the  finding  of  the  Commis-  * 
sion  as  to  the  comparative  cost  of  the  serv- 
ice was  not  affirmative,  but  was  merely  a 
negative  statement  to  the  efTect  that  the 
Commission  was  unable  to  find  that  the  cost 
of  spur-track  delivery  was  more  expensive 
to  the  carrier.    While  this  form  of  expres-- 
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•ion  was  used  at  one  place  in  the  CoauniB- 
•ion'8  report,  at  another  the  senriee  in  ques- 
tion was  described  as  one  which  involved 
''no  greater  expense  than  would  team-track 
delivery,"  and  we  cannot  but  regard  this 
as  the  Commission's  finding  upon  the  evi- 
dence. It  is  then  insisted  that  the  contrary 
of  this  finding  is  self-evident;  but  the  facts 
with  respect  to  the  movement  of  freight  In 
a  great  terminal  district  are  by  no  means 
•o  simple  that  the  deliberate  judgment  of 
the  Commission  ean  be  r^arded  a*  con- 
tradicting the  obvious. 

The  argument  for  the  petitioners  neces- 
sarily invites  the  eourt  to  substitute  its 
judgment  for  that  of  the  Commission  upon 
matters  of  fact  within  the  Commission's 
province.  This  is  not  the  function  of  the 
court.  We  cannot  regard  the  act  to  regu- 
late commerce  as  justifying  an  increased 
or  extra  charge  for  a  substantially  similar 
service,  and  upon  the  case  made  it  cannot 
be  said  that  the  Commission  has  overstepped 
its  authority  in  forbidding  the  charge  in 
question  as  one  which  was  unjustly  dis- 
criminatory. 

In  our  opinion  the  Commerce  Court  erred 
In  denying  the  government's  motion  to  dis- 
miss, and  in  granting  the  petitioners'  mo- 
tion for  injunction.  The  order  of  the  Com- 
merce Court  is  therefore  reversed,  and  the 
cause  is  remanded  to  the  District  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  California,  Southern  Division,  with 
instructions  to  dismiss  the  bill.  Act  of 
Oct.  22,  1913,  chap.  82,  SUt.  1913,  p.  221. 

It  is  so  ordered. 


(234  U.  S.  815) 

INTERSTATE  COMMERCE  COMMIS- 
SION, the  United  States  of  America, 
Associated  Jobbers  of  Los  Angeles,  and 
Pacific  Coast  Jobbers  &  Manufacturers 
Association,  Appts., 

V. 

SOUTHERN  PACIFIC  COMPANY  and  the 
Atchison,  Topeka,  k  Santa  Fe  Railway 
Company. 


This  rase  is  governed  by  the  decision  in 
Interstate  Commerce  Commission  v.  Atchi- 
son, Topeka,  k  Santa  Fe  R.  Ca  ante,  page 
814. 


[No.  97.] 


Argued  January  14  and  15,  1914.    Decided 

June  8,  1914. 


APPEAL  from  the  United  SUtes  Com^ 
meroe  Court  to  review  an  order  sus- 
pending an  order  of  the  Interstate  Com- 
merce Commission  prohibiting  carriers 
from  making  an  additional  charge  for  re- 
ceiving or  delivering  carload  freight  on  in- 
dustrial spur  tracks  within  switching  lim- 
its. Reversed,  and  cause  remanded  to  the 
United  States  District  Court  for  the  North- 
ern District  of  California,  with  instruc- 
tions to  dismiss  the  bilL 

See  same  case  below,  188  Fed.  241. 

The  facts  are  stated  in  the  opinion. 

Mr.  Blackburn  Esterllne  and  Solicitor 
General  Davis  for  the  United  States. 

Mr.  P.  J.  Farrell  for  the  Interstate  Com- 
merce Commission. 

Messrs.  Gardiner  Imthrop,  Fred  H. 
Wood,  Robert  Dun  lap,  T.  J.  Norton,  C.  W. 
Durbrow,  W.  F.  Herrin,  and  J.  P.  Blair  for 
appellees. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  Pacific  Coast  Jobbers'  Manufactur- 
ers' Association  complained  before  the  In- 
terstate Commerce  Commission  of  a  switch- 
ing charge  of  $2.50  per  car  maintained  by 
the  respondents  for  delivering  and  receiv- 
ing carload  freight  to  and  from  industries  ^ 
located  upon  spurs  and  side  tracks  witliin  Jj 
the  carriers'  switching  limits  in  San*Fran-  * 
Cisco.  The  Commission,  finding  the  facts  to 
be  similar  to  those  found  in  the  case  of  the 
complaint  of  the  Associated  Jobbers  of  Los 
Angeles  with  respect  to  switching  charges 
in  the  latter  city  (18  Inters.  Com.  Rep. 
310),  entered  a  similar  order  prohibiting 
the  carriers  from  continuing  the  charge. 
This  suit  was  thereupon  brought  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Kansas,  first  division,  against  the 
Interstate  Commerce  Commission,  to  re- 
strain the  enforcement  of  the  order.  Upon 
its  transfer  to  the  commerce  court,  the 
United  States  intervened  and  moved  to  dis- 
miss the  proceeding.  This  motion  was  de- 
nied, and  upon  the  application  of  the  peti- 
tioners an  injunction  was  granted. 

The  questions  presented  on  the  appeal 
from  this  order  are  the  same  as  those  which 
have  been  considered  in  the  opinion  of  the 
court  in  No.  98,  Interstate  Commerce  Com- 
mission V.  Atchison,  T.  A;  S.  F.  R.  Co.  de- 
cided this  day  [234  U.  S.  294,  58  L.  ed.  — . 
34  Sup.  Ct  Rep.  814],  and  for  the  reasons 
there  set  forth  the  order  of  the  Commerce 
Court  is  reversed  and  the  cause  is  remanded 
to  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Californiap 
with  instructions  to  dismiss  the  bill. 

It  is  so  ordered. 
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(234  U.  S.  317) 

PORT    RICHMOND    &    BERGEN    POINT 
FERRY  COMPANY,  Plff.  in  Err., 

V. 

BOARD  OF  CHOSEN  FREEHOLDERS  OF 
THE  COUNTY  OF  HUDSON. 


COMMEBOS     il    10*)— StATB    REGULATION— 

Congressional    Inaction— kates    fob 
Intebstatb  Fbbbiagk. 

1.  A  state  may  fix  reasonable  rates  for 
ferriage  from  its  shore  to  the  shore  of  an* 
other  state  oTsr  a  boundary  stream,  until 
Congress  nndertakes  to  regulate  sueh 
rates. 

[Bd.  Note.~-For  other  cases,  tee  Commerce, 
Cent  Dig.  8  S;   Dec  Dig.  I  10.*] 

COM&iERCE     (ft    10*)--STA'ra    REGULATION— 

Interstate  Febriaob. 

2.  The  fact  that  ferry  rates  over  a  bound- 
ary stream  were  fixed  by  tho  state  of  in- 
corporation of  the  feriy  company  did  not 
preclude  the  state  on  the  other  side  of  such 
stream  from  establishing,  subject  to  the 
paramount  authority  of  Congress,  the  rates 
to  be  charged  for  ferriage  from  its  own 
shore  to  the  shore  of  the  other  state. 

[Bd.  Note.— For  otber  eases,  see  Commerce, 
Cent  Dig.  i  8;   Deo.  Dig.  |  10.*] 

Commkbcc  (I  10*)— State  Regulation- 
Rates  FOB  Intebstatk  Febbiage  ^ 
Round  Tbips. 

8.  State  regulation  of  the  rates  to  be 
charged  for  a  ticket  for  a  round  trip  over 
an  interstate  ferry  from  the  shore  of  such 
state  to  the  shore  of  another  state,  and  re- 
tnm,  is  valid  until  Congress  undertakes  to 
regulate  such  rates^  where  the  ferry  com- 
pany is  not  thereby  required  to  issue  round- 
trip  tickets  at  its  office  within  the  state. 

[Bd.  Note.— For  otber  cases,  see  Commerce, 
Cent  Dig.  |  8;   Dec  Dig.  S  10.*] 

[No.  226.] 

Argued  March  4,  1914.     Decided  June  8, 

1014. 

IN  ERROR  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey,  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Supreme  Court  of  the  state, 
sustaining,  on  certiorari,  the  validity  of 
resolutions  of  the  Board  of  Chosen  Free- 
holders of  the  County  of  Hudson,  fixing  in- 
terstate ferry  rates.     Affirmed. 

See  same  ease  below,  82  N.  J.  L.  686,  82 

Atl.  729. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  Bergen  for  plaintiff  in  error. 
Mr.  James  J.  Mnrphy  for  defendant  in 
Q  srror. 

*    *Mr.  Justice  Hughes  deliTsred  the  opin- 
ion of  the  court: 

The  plaintiff  in  error.  Port  Richmond  & 
Bergen  Point  Ferry  Company,  was  incor- 
porated in  1848  by  special  act  of  the  legis- 
lature of  New  York  for  the  purpose  of 
maintaining  a   ferry  across  the  Kill   von 


Kull  fron^  Port  Richmond,  Staten  Island, 
New  York,  to  Bergen  Point,  Hudson  ooon* 
ty,  New  Jersey.  I  This  act  prescribed  rates 
of  ferriage,  as  did  also  the  amendatory  acts 
of  1857  (chap.  692)  and  18G8  (chap.  778). 

The  ferry  is  not  operated  in  connection 
with  any  railroad. 

In  July,  1905,  the  board  of  chosen  free- ,4 
holders  of  the  county  of  Hudson,  New  Jer-SJ 
sey,  passed  two  resolutions* fixing  the  rates* 
to  be  taken  at  the  ferry  of  this  company 
within  the  county  of  Hudson  for  the  trans* 
portation  of  foot  passengers  for  single  trips 
to  the  New  York  terminal,  and  for  round 
trips  to  that  terminal  and  return,  respeo- 
tively.  This  action  was  taken  under  the 
authority  of  an  act  of  the  legislature  of 
New  Jersey,  passed  in  1799,  providing  as 
follows:  "That  the  board  of  chosen  free- 
holders shall  be,  and  they  hereby  are,  em- 
powered and  directed  to  fix  the  rates  to  be 
taken  at  the  several  ferries  within  their 
respective  counties,  and  the  same,  from  time 
to  time,  to  revise,  alter,  amend,  or  make 
anew  at  their  discretion."  Comp.  Stat.  (N. 
J.)  p.  2308.  .  On  certiorari,  the  supreme 
court  of  the  state  of  New  Jersey  sustained 
the  validity  of  these  resolutions  against 
the  objection  that  they  were  repugnant  to 
the  commerce  clause  of  the  Federal  Con- 
stitution (80  N.  J.  L.  614,  77  Atl.  1046), 
and  its  judgment  was  affirmed  by  the  court 
of  errors  and  appeals.  82  N.  J.  L.  636,  82 
Atl.  729.    This  writ  of  error  is  prosecuted. 

The  plaintiff  in  error  contends  that  the 
action  of  the  board  is  void  for  the  reason 
that  the  transportation  is  interstate,  and 
the  fixing  of  rates  therefor  is  a  direct  regu- 
lation  of  interstate  commerce. 

At  common  law,  the  right  to  maintain  a 
public  ferry  lies  in  franchise;  in  England 
such  a  ferry  could  not  be  set  up  without 
the  King's  license;  and,  in  this  country, 
the  right  has  been  made  the  subject  of  legis- 
lative grant.  BHssett  v.  Hart,  Willes,  Rep. 
508;  Re  Fay,  15  Pick.  243,  249,  263;  New 
York  V.  Starin,  106  N.  Y.  1,  10,  11,  12  N. 
E.  631;  3  Kent,  Com.  458;  2  Washb.  Real 
Prop.  4th  ed.  292.  The  states  have  been 
accustomed  to  grant  sueh  franchises  not 
only  for  ferries  wholly  intrastate,  but  also 
for  those  to  be  operated  from  their  shores 
to  other  states.  Coolly,  Const.  Lim.  740. 
They  have  fixed  the  rates  for  such  ferriage; 
and  this  has  been  done  both  directly  by  the 
legislature  and  also  through  designated 
courts  and  local  boards  acting  under  legis-e« 
lative  sanction.  The*practice  has  had  con-* 
tinuous  illustration  in  a  great  variety  of 

1  See  also  Laws  of  New  York,  1857,  chap. 
692;  1860,  chap.  266;  1864,  chap.  290; 
1868,  chap.  778;  1873,  chap.  300;  1881, 
chap.  652. 


*For  other  cases  see  same  topic  k  I  mumbui  in  Dec  k  Am.  Dig*.  VM  to  date,  ft  Rep'r  IndexM 
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instance!,    from    the    foundation    of    fho 
govenunent  to  the  present  day.* 

The  court  of  errors  and  appeals  of  New 
Jersey  in  the  case  of  Hudson  County  r.  State 
(1853)  24  N.  J.  L.  718,  sustained  the  au- 
thority of  the  board  to  prescribe  ferry  rates 
between  New  Jersey  and  New  York.  Speak- 
ing through  Elmer,  J.,  the  court  thus 
described  conditions  existing  at  the  time 
of  the  passage  of  the  alx>ve-mentloned  act 
of  1799  and  its  purpose:  ''When  the  act 
was  passed,  long  before  the  inrention  of 
steamboats,  ferries  were  generally  the  prop- 
erty of  one  or  two  individuals,  established 
for  the  public  conTenience  and  prirate 
gain,  by  the  owners  of  the  shore,  sometimes 
by  Tirtue  of  a  grant  or  law,  and  sometimes 
without  any  public  authority.  The  owner 
or  keeper  resided  on  the  one  bank  or  the 
other  of  the  river  over  which  the  ferry 
passed,  and  kept  his  boats  and  other  ap- 
paratus where  he  resided.  The  ferry  was 
commonly  known  and  designated  by  the 
M  name  of  the  place  from  which  it  started, 
S  and  where  such  owner  resided,  as  Paulus 
*  Hook  ferry;  or  from  the  name  of  the«owner 
or  keeper,  as  Dunk's  ferry,  Oorriel's  ferry, 
etc  In  many  cases,  where  the  river  was 
not  too  wide,  a  bell  or  horn,  or  some  other 
signal  was  established  on  the  side  of  the 
river  opposite  to  that  where  the  owner 
lived,  so  that  persons  coming  there  who 
desired  to  pass  over,  could  make  known 
their  wishes.  Probably  but  few,  if  any,  of 
the  keepers,  had  a  boat  constantly  running, 
or  started  at  any  particular  hour.  In  some 
cases,  there  were  ferry  owners  on  both  sides 
of  the  river;  but  the  ferry  or  ferries  on 
each  side  were  considered  and  spoken  of 
as  distinct  ferries,  and  had  distinct  owners 

SA  few  of  these  instances  may  be  cited : 

New  York. — ^Across  Lake  Champlain: 
Laws  of  1803,  chap.  37;  1810  chap.  61; 
1812,  chap.  60.  (These  are  referred  to  in  the 
argument  of  counsel  in  Gibbons  v.  Ogden,  9 
Wheat.  1,  97,  6  L.  ed.  23,  46 ;  see  3  C.  R.  & 
G.  Webster  ed.  Laws  of  New  York,  p.  321 ;  6 
Webster  A  Skinner  ed.  p.  16;  id.  p.  394.)  See 
also  Laws  of  1831,  chap.  105;  1847,  chap. 
288;  1886,  chap.  674;  1901,  chap.  442;  1907, 
chap.  392.  Between  New  York  and  New 
Jersey:  Laws  of  1850,  chap.  314;  1870,  chap. 
731. 

Vermont. — Across  Lake  Champlain:  Laws 
of  1799,  p.  63;  1801,  p.  72;  1820,  chap. 
115;  1890  chap.  116;  1896,  chap.  298. 

New  Hampshire. — Across  Connecticut 
river:  Laws  of  1863,  chap.  2822;  1867,  chap. 
86. 

Missouri. — ^Mississippi  river;  Laws  of 
1855,  p.  516;  1870,  p.  231.  Des  Moines 
river:  Laws  of  1865,  p.  517.  Missouri 
river:  Laws  of  1855,  p.  229;  1863-64,  p. 
312. 

Nebraska^— €k>mpiled  Statutes  of  1909, 
I  S649. 


or  keepers.    This  was  the  ease  with  most,  if 
not  all,  the  ferries  between  Philadelphia  and 
what  is  now  called  Camden;  and  the  ferries- 
on  each  side  were  regulated  and  governed  by 
the  laws  of  the  state  in  which  such  owner  or 
keeper   resided.     Sail   and    rowboats,   and 
fiats  or  scows,  were  the  vessels  in  use,  as 
is  manifest  from  the  act  itself.    .    .    .    The 
act  meant  to  authorize,  and  did  authorise,, 
the   boards   of   freeholders   in   the  several 
counties,  to  regulate  the  fares  to  be  taken 
at  the  ferry  situate  within  tliat  county; 
that  is,  at  the  ferry  establishment  of  tho> 
owner  or  keeper.    .    .    .    Even  if  it  might- 
happen,  upon   this  construction,  that  one^ 
board  might  establish  one  set  of  rates  al- 
one side,  and  another  board  another  set  on* 
the  other  side,  or  that  each  state  ml|^t^ 
have  different  regulations,  where  the  ferry^ 
was  over  one  of  the  rivers   forming  the- 
boundary  between  tills  and  another  state,  f 
do  not  see  that  there  would  be  any  import 
tant  conflict  of  authority.    Each  power  regu- 
lated what  was  done  within  its  own  juris- 
diction, and  left  to  others  to  regulate  what, 
was  done  in  theirs.     Existing  ferries  be> 
tween  this  state  and  New  York,  and  this> 
state  and  Pennsylvania,  are  now,  in  numer- 
ous instances,  regulated  by  the  laws  of  this 
state,  without  the  occurrence  of  any  diffi- 
culty.   .     .     .     Without  deeming  it  neces- 
sary to  go  over  and  specially  refer  to  the^ 
different  acts    .    .    .  it  is  sufficient  to  say,  ^ 
that  they  show  a  course  of'legislation,  com-* 
mencing  in  1714,  and  continued  till  near 
the  passage  of  the  act  of  1799,  by  whi<^ 
the  ferries  over  the  waters   dividing  this 
state  from  the  adjoining  states  were  regu- 
lated by  the  laws  of  New  Jersey,  in  those- 
cases     where     ferry     establishments     were 
within  this  state.     ...     To  effect  this- 
object  [i.  e.,  of  the  act]  the  word  'ferries' 
must    be    interpreted    to    mean,    what    in 
those  laws  it  had  obviously  included,  ferries- 
the  owners  or  keepers  of  which  resided  in. 
this  state,  or  which  had  one  of  their  termini^ 
where  fares  were  demanded,  in  this  state,. 
and    not   merely    ferries    in   the   technica^ 
meaning,    of   an    entire   passage   across    a- 
river  or  other  water.     ...     If  set  up- 
without  public  authority,  it  [the  ferry]  was 
liable  at  any  time  to  be  stopped,  or,  in  the 
discretion  of  the  legislature,  to  be  regulated. 
.     .     .     It  is  sufficient,  to  authorize  these 
rates,  that  it  is  a  public  ferry,  and  that 
there  is  no  law  prescribing  rates  for  it,  in-- 
consistent  with  the  exercise  of  the  power - 
by  the  board  of  chosen  freeholders.''    Supra, 
pp.  721-724,  726.     This  decision  was  fol- 
lowed by  the  state  court  in  the  present  case.* 

I     'As  to  the  views  of  other  states'  courts- 
I  upon  this  subject,  see  People  v.  Babcock  11 
•wend.  586;  Newport  v.  Taylor,  16  B.  Mon.. 


tois. 
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Ib   Tiev   of   the  extended   consideration 
-which  the  decisions  of  this  court  bearing 
npon  the  questions  involved  have  received 
in   recent   opinions    (St.   Clair   County   v. 
.Interstate  Sand  &  Car  Transfer  Co.   192 
U.  8.  454,  48  L.  ed.  518,  24  Sup.  Ct.  Rep. 
.400;  New  York  C.  ft  H.  R.  R.  Co.  v.  Hud- 
son County,  227  U.  S.  248,  57  L.  ed.  490, 
33  Sup.  Ct.  Rep.  269),  it  is  not  necessary 
to  review  them  at  length.    The  authority 
of  the  state  to  grant  franchises  for  ferries 
to  be  operated  from  its  shores  across  bound- 
ary   waters   was    distinctly    recognized    in 
»io  Fanning  v.  Gregoire,  16  How.  524,  14  L.  ed. 
K  1043;  Conway  v.  Taylor,  1  Black,  603,  17  L. 
•  ed.   191 ;   and  Wiggins  Ferry  Co.*  v.  East 
St.  Louis,  107  U.  S.  365,  27  L.  ed.  410,  2 
Sup.  Ct.  Rep.  257.     While  in  Fanning  v. 
Gregoire,  supra,  the  plaintiffs  license  for 
a  ferry  across  the  Mississippi  river  from 
>Dubuque,  Iowa,  was  held,  under  the  terms 
*  of  the  grant,  not  to  be  exclusive  as  against 
-the  subsequent  licensee,  the  court  said  that 
'the  commercial  power  of  Congress  did  not 
"interfere   with    the   police   power    of   the 
ottates  in  granting  ferry  licenses."  In  Con- 
-way  V.  Taylor,  supra,  the  court  upheld  a 
judgment  whi6h  restrained  the  appellants 
(the  owners  of   a   ferry  from   Cincinnati, 
*Ohio,    to    Newport,    Kentucky)    from   con- 
"ducting  the  ferry  from  the  Kentucky  shore 
^^  Ohio  in  violation  of  the  rights  of  the  ap- 
pellees   under    their    Kentucky    franchise. 
Referring   to   the   latter,   the  court   said: 
''The  franchise  is  confined  to  the  transit 
-'from   the  shore   of   the   state.     The  same 
rights  which  she  claims  for  herself  she  con- 
cedes to  others.     ...     It  was  shown  in 
Hhe  argument  at  bar  that  similar  laws  exist 
in  most,  if  not  all,  the  states  bordering  up- 
-on    those   streams.      They    exist    in    other 
states  of  the  Union  bounded  by  navigable 
waters."     With  respect  to  "ordinary  com- 
>«inercial  navigation,"  the  authority  of  the 
.appellants  to  transport  persons  and  prop- 
•«rty    from    the    Kentucky    shore    was    un- 
doubted.   The  owners  of  the  Kentucky  fran- 
•ehise,  it  was  said,  had  no  right  to  exclude 
-4>r    restrain    those   who    were    prosecuting 
"the  business  of  conunerce  in  good  faith, 
^^ithout  the  regularity  or  purposes  of  ferry 
Hrips,"  but,  as  the  appellants'  boat  was  run 
"openly  and  avowedly  as  a  ferryboat,"  as 
**that  was  her  business,"  the  injunction  was 

•699;  Marshall  v.  Grimes,  41  Miss.  27; 
Carroll   v.   Campbell,   108   Mo.   550,   17   S. 

*W.  884;  Memphis  v.  Overton,  3  Yerg.  387, 
890;  Burlington  ft  H.  County  Ferry  Co.  v, 
Davis,  48  Iowa,  133,  30  Am.  Rep.  390;  Tug- 
well  V.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  9 

•S.  W.  120,  13  S.  W.  654;  State  v.  Faudre,  54 
W.  Va.  122,  63  Ii.R.A.  877,  102  Am.  St. 
Rep.  927,  46  S.  E.  269,  1  Ann.  Cas.  104; 

•Chilvers  v.  People,  11  Mich.  42. 


sustained.  After  referring  to  the  commerce 
clause,  the  opinion  concluded:  "Undoubted- 
ly, the  states,  in  conferring  ferry  rights, 
may  pass  laws  so  infringing  the  commercial 
power  of  the  nation  that  it  would  be  the 
duty  of  this  court  to  annul  or  control  them. 
.  .  .  There  has  been  now  nearly  three- 
quarters  of  a  century  of  practical  interpre- 
tation  of  the  Constitution.  During  all  that^ 
time,  as  before  the  Constitution  had  itsJJ 
birth,  the  states  have  exercised •  the  power* 
to  establish  and  regulate  ferries;  Congress 
never.  We  have  sought  in  vain  for  any 
act  of  Congress  which  involves  the  exercise 
of  this  power.  That  the  authority  lies 
within  the  scope  of  that  immense  mass' 
of  undelegated  powers  which  'are  reserved 
to  the  states  respectively,'  we  think  too 
clear  to  admit  of  doubt."  These  cases 
were  cited  with  approval  in  Wiggins  Ferry 
Co.  V.  East  St  Louis,  107  U.  8.  365,  27  L. 
ed.  419,  2  Sup.  Ct.  Rep.  267.  There,  the 
ferry  company  was  an  Illinois  corporation 
and  held  a  franchise  granted  by  the  legisla- 
ture of  that  state  for  the  operation  of  a 
ferry  from  East  St.  Louis,  Illinois  to 
St.  Louis,  Missouri.  The  payment  of 
a  license  tax  imposed  upon  the  company 
in  Illinois,  for  the  privilege  of  conducting 
the  ferry,  was  resisted  under  the  commerce 
clause,  but  the  contention  was  overruled, 
the  court  holding  that  "the  levying  of  a 
tax  upon  vessels  or  other  water-craft,  or 
the  exaction  of  a  license  fee  by  the  state 
within  which  the  property  subject  to  the 
exaction  has  its  situs,  is  not  a  regulation  of 
commerce  within  the  meaning  of  the  Consti- 
tution." (Id.  p.  373.) 

It  is  manifest,  howevef,  that  the  trans- 
portation of  persons  and  property  from  one 
state  to  another  is  none  the  less  interstate 
commerce  because  conducted  by  ferry;  and 
it  is  not  open  to  question  that  ferries 
maintained  for  that  purpose  are  subject 
to  the  regulating  power  of  Congress.  It 
necessarily  follows  that  whatever  may  prop- 
erly be  re^garded  ss  a  direct  burden  upon 
interstate  commerce,  as  conducted  by  ferries 
operating  between  states,  it  is  beyond  the 
competency  of  the  states  to  impose.  This 
was  definitely  decided  in  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
ed.  158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ci. 
Rep.  826.  The  commonwealth  of  Pennsyl- 
vania had  imposed  a  tax  upon  the  ferry 
company,  based  upon  the  estimated  value 
of  its  capital  stock,  upon  the  ground  that 
it   was   doing   business   within    the   state. 

The  company  was  incorporated  in  New 
Jersey  and  maintained  a  ferry  from  Glou- 
cester, in  that  state,  to  Philadelphia.    Save  h 
for  the  wharf  that  it  leased  at  the  latter  U 
place,    its  *  property,    including    its    boats,  * 
had  its  situs  in  New  Jersey;  and  its  entire 
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bueiness  eontisted  in  ferrying.  The  tax  up- 
on the  "receiving  and  landing  of  passengerB 
and  freight  at  the  wharf  in  Philadelphia,*' 
which  was  a  necesaarj  incident  to  the  trans- 
portation across  the  Delaware  river,  was 
a  tax  upon  that  transportation;  and  in 
this  view  the  tax  was  held  to  be  void  as  one 
laid  upon  interstate  commerce.  "The  only 
interference  of  the  state  with  the  landing 
and  receiving  of  passengers  and  freight, 
which  is  permissible,"  said  the  court,  '*i8 
confined  to  such  measures  as  will  prevent 
confusion  among  the  vessels,  and  collision 
between  them,  insure  their  safety  and  con- 
venience, and  facilitate  the  discharge  or 
receipt  of  their  passengers  and  freight, 
which  fall  under  tiie  general  head  of  port 
regulations."  Id.  p.  206.  It  was  said  that 
the  statement  of  Chief  Justice  Marshall 
in  Gibbs  v.  Ogden,  9  Wheat  1,  203,  0  L.  ed. 
23,  71,  had  relation  to  ferries  entirely 
within  the  state.  "Ferries,"  continued  the 
court,  "between  one  of  the  states  and  a 
foreign  country  cannot  be  deemed  .  .  • 
beyond  the  control  of  Congress  under  the 
commercial  power.  .  .  .  neither  are 
ferries  over  waters  separating  states."  And 
it  was  pointed  out  that  Congress  had  passed 
various  laws  respecting  international  and 
interstate  ferries,  the  validity  of  which 
was  not  open  to  question  (Rev.  Stat.  §§  2792, 
4233  (Rule  7),  4370,  4426). 

But,  in  view  of  the  nature  of  the  subject 
and  the  diversified  regulation  which  was 
necessary,  it  was  recognized  that  the  states 
were  entitled  to  exercise  a  measure  of  regu- 
latory power  not  inconsistent  with  the  Fed- 
eral authority.  The  court  said:  '^t  is 
true  that,  from  the  earliest  period  in  the 
history  of  the  government,  the  states  have 
authorized  and  regulated  ferries,  not  only 
over  waters  entirely  within  their  limits, 
but  over  waters  separating  them;  and  it 
may  be  conceded  that  in  many  respects  the 
M  states  can  more  advantageously  manage 
P  such  interstate  ferries  than  the  general 
government;  and  that  the  privilege  of 
keeping  a  ferry,  with  a  right  to  take  toll 
for  passengers  and  freight,  is  a  franchise 
grantable  by  the  state,  to  be  exercised  with- 
in such  limits  and  under  such  regulations 
as  may  be  required  for  the  safety,  comfort, 
and  convenience  of  the  public.  Still  the  fact 
remains  that  such  a  ferry  is  a  means,  and 
a  necessary  means,  of  commercial  inter- 
course between  the  states  bordering  on 
their  dividing  waters,  and  it  must  therefore 
be  conducted  without  the  imposition  by  the 
states  of  taxes  or  other  burdens  upon  the 
commerce  between  them.  Freedom  from 
such  impositions  does  not,  of  course,  imply 
exemption  from  reasonable  charges,  as  com- 
pensation for  the  carriage  of  persons,  in 
the  way  of  tolls  or  fares,  or  from  the  or- 


dinary taxation  to  which  other  property  is 
subjected,  any  more  than  like  freedom  of 
transportation  on  land  implies  such  exen^ 
tion."     (Id.  p.  217.) 

In  Covington  &  C.  Bridge  Co.  v.  Kea* 
tucky,  164  U.  8.  204,  38  L.  ed.  962,  4  Inters. 
Com.  Rep.  649,  14  Sup.  Ct  Rep.  1087,  ths 
question  related  to  the  power  of  the  stata 
of  Kentucky  to  regulate  tolls  upon  an  inter- 
state bridge  built  pursuant  to  the  concur- 
rent action  of  Kentucky  and  Ohio.  The 
power  was  denied  under  the  commerce 
clause.  Reviewing  the  authorities,  the 
opinion  was  expressed  that  the  principle 
involved  was  identical  with  that  applied 
in  Wabash,  St.  L.  &  P.  Co.  v.  Illinois,  118 
U.  S.  657,  80  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct.  Rep.  4,  with  respect  to  inter- 
state railroad  rates,  and  that  (at  least,  in 
the  absence  of  mutual  action)  it  was  im- 
possible for  either  state  to  fix  a  tariff  of 
charges.  It  was  said  that  it  did  not  follow 
that  because  a  state  might  "authorize  a 
ferry  or  bridge  from  its  own  territory  to 
that  of  another  state,"  it  might  "regulate 
the  charges  upon  such  bridge  or  feriy." 
It  was  pointed  out,  however,  that  the  state 
of  Kentucky,  by  the  statute  in  question, 
attempted  "to  reach  out  and  secure  for 
itself  a  right  to  prescribe  a  rate  of  toll  ap- 
plicable not  only  to  persons  crossing  from 
Kentucky  to  Ohio,  but  from  Ohio  to  Ken-^ 
tucky," — a  right  which  practically  nullified  e^ 
•the  corresponding  right  of  Ohio  to  fix  tolls* 
from  her  own  state."  (Id.  p.  220.)  And 
this  was  an  adequate  basis  for  the  judg- 
ment. Four  of  the  justices  of  the  courts 
concurring  in  the  judgment,  announced  their 
view  that  "the  several  states  have  the  power 
to  establish  and  r^^late  ferries  and  bridges^ 
and  the  rates  of  toll  thereon,  whether  with- 
in one  state,  or  between  two  adjotning^ 
states,  subject  to  the  paramount  authority 
of  Congress  over  interstate  commerce." 

In  Louisville  k  J.  Ferry  Co.  v.  Kentucky,. 
188  U.  S.  886,  47  L.  ed.  513,  23  Sup.  Ct. 
Rep.  463,  #here  a  Kentucky  corporation 
conducting  a  ferry  across  the  Ohio  river 
between  Kentucky  and  Indiana  held  ferry 
franchises  from  both  states,  it  was  decided 
that  the  franchise  from  Indiana  could  not 
be  taxed  by  Kentucky.  The  court  said 
that  the  franchises  were  distinct;  that  each 
was  "property  entitled  to  the  protection  of 
the  law;"  and  that  the  Indiana  franchise^ 
must  be  regarded  as  an  incorporeal  here- 
ditament, having  its  situs  in  that  state,  and 
hence,  as  beyond  the  jurisdiction  of  Ken- 
tucky. The  case  of  St.  Clair  (bounty  v. 
Interstate  Sand  &  Car  Transfer  Co.  192  U. 
S.  464,  48  L.  ed.  618,  24  Sup.  Ct.  Rep.  300, 
involved  the  right  of  a  county  in  Illinois  ta 
recover  statutory  penalties  for  carrying  on^ 
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without  a  ferry  license,  the  transportation 
of  cars  across  the  ^fissisaippi  riTer  between 
points  in  Illinois  and  Missouri,  Conceding, 
arguendo,  that  the  police  power  of  a  state 
extends  "to  the  establishment,  regulation, 
and  licensing  of  ferries  on  a  naTigable 
stream,  being  the  boundary  between  two 
states/'  it  was  held  that  the  business  of 
transporting  railroad  cars  was  not  a  ferry 
business  in  the  proper  sense;  and  that  the 
requirements  of  the  ordinance  in  question 
made  it  a  direct  burden  upon  interstate 
commerce.  The  ordinance  was  therefore 
held  to  be  invalid.  In  New  York  C.  ft  H.  R. 
R.  Co  V.  Hudson  County,  227  U.  S.  248, 
67  L.  ed.  499,  33  Sup.  Ct.  Rep.  269,  the 
question  concerned  the  authority  of  the 
c  New  Jersey  board  to  fix  rates  for  a  ferry 
S  between  Weehawken,  New  Jersey,  and  New 
*  York  city.  •  It  appeared  that  the  ferry  was 
operated  in  connection  with  a  railroad,  and 
it  was  concluded  that  the  action  of  Congress 
with  respect  thereto  (act  to  regulate  com- 
merce, I  1,  24  Stat,  at  L.  379,  chap.  104, 
U.  S.  Comp.  Stat  1901,  p.  3154)  had  the 
effect  of  freeing  the  subject  from  state  con- 
trol. 

Coming,  then,  to  the  question  now  pre- 
sented,— ^whether  a  state  may  fix  reasonable 
rates  for  ferriage  from  its  shore  to  the 
shore  of  another  state, — ^regard  must  be  had 
te  the  basic  principle  involved.  That  prin- 
ciple is,  as  repeatedly  declared,  that  as  to 
those  subjects  which  require  a  general 
system  or  uniformity  of  regulation,  the 
power  of  Congress  is  exclusive;  that»  in 
other  matters,  admitting  of  diversity  of 
treatment  according  to  the  special  require- 
ments of  local  conditions,  the  states  may 
act  within  their  respective  jurisdictions 
until  Congress  sees  fit  to  act;  and  that, 
when  Congress  does  act,  the  exercise  of  its 
authority  overrides  all  conflicting  state 
legislation.  Cooley  t.  Port  Wardens,  12 
How.  299,  319,  13  L.  ed.  996,  1004;  Ex  parte 
McNiel,  13  Wall.  236,  240,  20  L.  ed.  624, 
625;  Welton  v.  Missouri,  91  U.  S.  275,  280, 
23  L.  ed.  347,  349;  Mobile  County  r.  Kim- 
ball, 102  U.  S.  691,  697,  26  L.  ed.  238, 
239;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  204,  29  L.  ed.  162,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  Rep.  826;  Bowman  r. 
Chicago  &  N.  W.  R.  Co.  125  U.  S.  466,  481, 
485,  31  L.  ed.  700,  705,  707,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062;  Gulf, 
C.  k  S.  F.  R.  Co.  V.  Hefley,  168  U.  8.  98, 
103,  104,  39  L.  ed.  910,  912,  913,  15  Sup. 
Ct.  Rep.  802;  Northern  P.  R.  Co.  v.  Wash- 
ington, 222  U.  S.  370,  378,  66  L.  ed.  237, 
239,  32  Sup.  Ct.  Rep.  160;  Southern  R. 
Co.  ▼.  Reid,  222  U.  S.  424,  436,  66  L,  ed. 
257,  260,  32  Sup.  Ct.  Rep.  140;  Minnesota 
Rate  Cases  (Simpson  t.  Shepard)  230  U. 
8.  352,  399,  400,  67  L.  ed.  1511,  1641,  1542, 
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729.  It  is  this  principle  that  is  applied 
in  holding  that  a  state  may  not  impose 
direct  burdens  upon  interstate  commerce, 
for  this  is  to  say  that  the  states  may  not 
directly  regulate  or  restrain  that  which, 
from  its  nature,  should  be  under  the  control 
of  the  one  authority,  and  be  free  from  re- 
striction save  as  it  is  governed  by  valid 
Federal  rule.  Gloucester  Ferry  Co.  t. 
Pennsylvania,  114  U.  8.  204,  29  L.  ed.  162, 
1  Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep. 
826.  It  was  this  principle  which  governed 
the  decision  in  Wabash,  St.  L.  A;  P.  R.  Co. 
V.  lUinois,  118  U.  S.  567,  30  L.  ed.  244,  1 
Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4,^ 
as  to  interstate  railroad  rates.  Considering  g 
the  conditions  of  interstate  railroad  trans- • 
portation,  which  might  extend  not  only 
from  one  state  to  another,  but  through  a 
series  of  states,  or  across  the  continent,  and 
the  consequences  which  would  ensue  if  each 
state  should  undertake  to  fix  rates  for  such 
portions  of  continuous  interstate  hauls  as 
might  be  within  its  territory,  the  conclusion 
was  reached  that  "this  species  of  regulation" 
was  one  "which  must  be^  if  established  at 
all,  of  a  general  and  national  character," 
and  could  not  be  ''safely  and  wisely  remitted 
to  local  rules."     (Id.  p.  577.) 

But,  in  the  case  of  ferries,  we  have  a 
subject  of  a  different  character.  We  dismiss 
from  consideration  those  ferries  which  are 
operated  in  connection  with  railroads,  and 
cases,  if  any,  where  the  ferriage  is  part  of  a 
longer  and  continuous  transportation.  Fer- 
ries, such  as  are  involved  in  the  present 
case,  are  simply  means  of  transit  from 
shore  to  shore.  These  have  always  been 
regarded  as  instrumenta  of  local  conven- 
ience, which,  for  the  proper  protection  of 
the  public,  are  subject  to  local  regulation; 
and  where  the  ferry  is  conducted  over  a 
boundary  stream,  each  jurisdiction  with  re- 
spect to  the  ferriage  from  its  shore  has 
exercised  this  protective  power.  There  are 
a  multitude  of  sueh  ferries  throughout  the 
country,  and,  apart  from  certain  rules  as 
to  navigation,  they  have  not  engaged  the 
attention  of  Congress.  We  also  put  on  one 
side  the  question  of  prohibitory  or  dis- 
criminatory requirements,  or  burdensome 
exactions  imposed  by  the  state,  which  may 
be  said  to  interfere  with  the  guaranteed 
freedom  of  interstate  intercourse,  or  with 
constitutional  rights  of  property.  The 
present  question  is  simply  one  of  reasonable 
charges.  It  is  argued  that  the  mere  fact 
that  interstate  transportation  is  involved 
is  sufficient  to  defeat  the  local  regulation 
of  rates,  because,  it  is  said,  that  it  amounts 
to  a  regulation  of  interstate  commerce.  But 
this  would  not  be  deemed  a  suiBcient 
ground   for   invalidating   th»   loeal   actios 
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^  witbont  considerliig  tlie  nature  of  the  rega> 
g  lation  and  the  special  sabjeet  to  which  H 
•  relatee.  Quarantine  and  pilotage* regula- 
tions may  be  said  to  be  quite  as  direct  in 
their  operation,  but  they  are  not  obnoxious 
when  not  in  conflict  with  Federal  rules. 
The  fundamental  test,  to  which  we  have 
referred,  must  be  applied;  and  the  question 
is  whether,  with  regard  to  rates,  there  is 
any  inherent  necessity  for  a  single  regu- 
latory power  over  these  numerous  ferries 
across  boundary  streams;  whether,  in  view 
of  the  character  of  the  subject  and  the 
variety  of  regulation  required,  it  is  one 
which  demands  the  exclusion  of  local  au- 
thority. Upon  this  question  we  can  enter- 
tain no  doubt.  It  is  true  that  in  the  case 
of  a  given  ferry  between  two  states  there 
might  be  a  difference  in  the  charge  for 
ferriage  from  one  side,  as  compared  with 
that  for  ferriage  from  the  other.  But  this 
does  not  alter  the  aspect  of  the  subject. 
The  question  is  still  one  with  respect  to  a 
ferry f  which  necessarily  implies  transporta- 
tion ifor  a  short  distance,  almost  invariably 
between  two  points  only,  and  unrelated  to 
other  transportation.  It  thus  presents  a 
situation  essentially  local,  requiring  regula- 
tion according  to  local  conditions.  It  has 
never  been  supposed  that  because  of  the 
absence  of  Federal  action  the  public  interest 
was  unprotected  from  extorUon,  and  that 
in  order  to  secure  reasonable  charges  in  a 
myriad  of  such  different  local  instances,'  ex- 
hibiting an  endless  variety  of  circumstance, 
it  would  be  necessary  for  Congress  to  act 
directly,  or  to  establish  for  that  purpose  a 
Federal  agency.  The  matter  is  illuminated 
by  the  consideration  of  this  alternative,  for 
the  point  of  the  contention  is  that,  tiiere 
being  no  Federal  regulation,  the  ferry  rates 
are  to  be  deemed  free  from  all  control.  The 
practical  advantages  of  having  the  matter 
dealt  with  by  the  states  are  obvious,  and 
are  illustrated  by  the  practice  of  one  hun- 
dred and  twenty-five  years.  And  in  view  of 
the  character  of  the  subject,  we  find  no 
sound  objection  to  its  continuance.  If 
Congress  at  any  time  undertakes  to  regu- 
late such  rates,  its  action  will,  of  eourse, 
control. 
CO  If  the  state  may  exercise  this  power,  it 
f  necessarily  *fol lows  that  it  may  not,  in  its 
exercise,  derogate  from  the  similar  author- 
ity of  another  state.  The  state  power  can 
extend  only  to  the  transactions  within  its 
own  territory  and  the  ferriage  from  its  own 
shore.  It  follows  that  the  fact  that  rates 
were  fixed  by  New  York  did  not  preclude 
New  Jersey  from  establishing  reasonable 
rates  with  respect  to  the  ferry  establish- 
ment maintained  on  its  side. 

With  respect  to  the  rates  for  round  trips, 
we  do  not  construe  the  ordinance  as  re- 


quiring the  company  to  issue  round-trip^ 
tidcets  at  its  office  in  New  Jeraey,  We  may 
not  look  into  the  testimony,  and  it  does  noi- 
appear  that  such  a  construction  has  been 
placed  upon  the  ordinance  by  the  state 
court.  Viewed  as  a  limitation  upon  rates 
charged  for  such  round-trip  tickets,  when< 
sold  by  the  company  in  New  Jersey,  we 
think  that  the  ordinance  is  valid,  being  one 
relating  to  the  transactions  of  the  company 
in  New  Jersey,  and  the  charges  there  en- 
forced. Whether  it  would  be  competent  for- 
the  state,  through  the  local  board,  to  re- 
quire the  company  to  issue  round-trip- 
tickets,  is  a  question  not  presented  by  the* 
record,  and  we  express  no  opinion  upon  ik- 

The  judgment  is  affirmed. 

Affirmed* 
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CITY  OF  8AULT  STE.  MARIE,  Andrew  J. 
Short,  Mayor,  et  al.,  Appts., 
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INTERNATIONAL  TRANSIT  COMPANY- 

OOMICEBCE      (I     e9*)— LlCENSK     TaX-CON- 

DUcnNo  Febby  ovbb  Bound aby  Stbbah. 

A  state,  or  a  municipality  act  ins  under 
its  authority,  may  not,  consistently  witb 
the  commerce  clause  of  the  Federal  Consti- 
tution, require  a  Canadian  corporation 
operating  a  ferry  over  the  boundary  strean» 
lying  between  such  state  and  Canada  to- 
take  out  a  license  and  pay  a  license  fee  a» 
a  condition  precedent  to  receiving  and  land- 
ing persons  and  property  at  its  wharf  in 
such  municipality. 

TBd     Note.— For   other   cases,    eee    Commerce, 
Cent.  Dig.  Si  100.  llS-Uft;  Dec.  Dig.  8  «•••] 

[No.  323.] 

Argued  March  20,  1914.     Decided  June  B, 

1914. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Michigan  to  review  a  decree  enjoining 
the  enforcement  of  a  municipal  ordinance 
requiring  a  Canadian  corporation  operating 
a  ferry  between  Canada  and  the  United 
States  to  take  out  a  license  and  pay  a  li- 
cense fee  as  a  condition  to  conducting  its 
business  at  its  wharf  in  such  municipality. 
Affirmed. 

See  same  case  below,  104  Fed.  522. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Shine  and  F.  T.  Mo> 
Donald  for  appellants. 

Messrs.  Henry  E.  Bodman,  Alexis  0. 
Angell,  Herbert  E.  Boynton,  and  James  Twh 
ner  for  appellee. 
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•  *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

gg     This  suit  was  brought  by  the  Intemation* 
J6al  Transit  Company,  a  Canadian  corpora- 

•  tion,  to  restrain  the  *  enforcement  of  an 
ordinance  adopted,  in  the  year  1911,  by 
the  city  of  Sault  Ste.  Marie,  Michigan. 
The  ordinance  related  to  the  maintainuig 
of  ferries  from  that  city  across  the  St. 
Mary's  river  to  the  opposite  shore,  in  the 
province  of  Ontario;  and  the  complainant 
contended  that,  as  applied  to  it,  tiie  ordi- 
nance was  a  violation  of  the  commerce 
•clause  of  the  Federal  Constitution  and  of 
article  1  of  the  treaty  of  January  11,  1909 

(36  Stat,  at  L.  2449),  between  the  United 
States  and  Great  Britain.  The  district 
court  granted  the  relief  aa  prayed  (194 
Fed.  522) ;   and  this  appeal  is  brought. 

The  transit  company  holda  a  lioense 
from  the  Dominion  government  to  operate 
A  ferry  between  Sault  Ste.  Marie,  Ontario 
4ind  Sault  Ste.  Marie,  Michigan.  It  owns, 
4md  uses  in  this  business,  two  steam  ferry- 
-boats of  British  registry;  it  leases  a  pri- 
'vate  wharf  in  the  city  of  Sault  Ste.  Marie, 
Michigan,  and  there  maintains  an  office 
isrhere  fares  are  received.  The  Canadian 
license  prescribes  the  frequency  of  the  serv- 
ice and  fixes  the  maximum  fares  to  be 
•charged;  it  also  provides  that  the  licensee 
4hall  not  "infringe  any  of  the  laws  or  by- 
laws or  of  the  regulations"  of  the  United 
"States  or  of  the  state  of  Michigan  or  "of 
the  town  of  Sault  Ste.  Marie,  U.  8.  A.,** 
in  reference  to  ferriage,  "which  may  be 
4ippli cable  to  the  said  ferry  or  such  portion 
thereof  as  may  be  within  the  jurisdiction 
•^f  any  of  them." 

The  city  of  Sault  Ste.  Marie,  Michigant 
^as  authorized  by  its  charter  to  "establish, 
license,  and  regulate  ferries  to  and  from 
the  city,"  and  to  prescribe  rates.  The 
•charter  also  provided:  "The  council  may 
regulate  and  license  ferries  from  the  city 
••r  any  place  or  landing  therein  to  the  op- 
posite shore  .  .  .  and  may  require  the 
payment  of  such  reasonable  sum  for  such 
license  as  the  council  shall  deem  proper; 
and  may  impose  such  reasonable  terms  and 
restrictions  in  relation  to  the  keeping  and 
management  of  such  ferries,  and  the  time, 
^  manner,  and  rates  of  carriage  and  trans- 
it portation  of  persons  and  property,  as  may 
*  be* proper;  and  provide  for  the  revocation 
of  any  such  license,  and  for  the  punish- 
ment, by  proper  fines  and  penalties,  for 
the  violation  of  any  ordinance  prohibiting 
unlicensed  ferries  and  regulating  those  es- 
tablished and  licensed."  Under  this  au- 
thority, the  city  adopted  the  ordinance  in 
question.     Section  1  is  as  follows: 

"No  person,   persons,  or  company  shall 
•perate  a  ferryboat,  or  engage  in  the  busi- 
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ness  of  carrying  or  transporting  persons 
or  property  thereon  from  the  city  of  Sault 
Ste.  Marie,  Michigan,  and  across  the  Bi, 
Mary's  river  to  the  opposite  shore,  withouft 
first  obtaining  a  license  therefor  from  ths 
mayor,  and  by  otherwise  complying  with 
the  provisions  of  this  ordinance.** 

The  mayor  was  empowered  to  grant  a 
license  upon  the  payment  of  $60  annually 
for  each  ferryboat  engaged  in  such  trans- 
portation, and  it  was  further  provided  that, 
before  any  license  should  be  issued,  the 
person  or  company  desiring  the  same  should 
make  application  setting  forth  a  schedule 
of  the  rates  proposed  to  be  charged  within 
the  prescribed  territory.  Additional  pro- 
visions fixed  the  period  and  frequen^  of 
service  and  the  rates  to  be  charged  from 
the  licensee's  dock  within  the  city  to  the 
opposite  shore.  The  mayor  was  authorised 
to  revoke  the  license  if  he  was  satisfied  that 
any  of  the  provisions  of  the  ordinance  were 
violated.  After  the  passage  of  this  ordi* 
nance,  one  Pocock,  operating  a  ferryboat 
belonging  to  the  transit  company  without 
a  license  having  been  obtained  therefor, 
was  arrested  and  fined.  Alleging  the  pur- 
pose of  the  city  to  enforce  the  ordinance^ 
and  its  invalidity,  the  transit  company 
then  brought  this  suit. 

It  will  be  observed  that  the  question  is 
not  simply  as  to  the  power  of  the  stats 
to  prevent  extortion  and  to  fix  reasonable 
ferry  rates  from  the  Michigan  shore;  it  is 
not  as  to  the  validity  of  a  mere  police 
regulation  governing  the  manner  of  con- 
ducting the  business  in  order  to  secure  safe-  ^ 
ty  and  the  public  convenience.  (See  Port^ 
Richmond,  &*B.  Point  Ferry  Co.  v.  Hudson  9 
County,  decided  this  day  [234  U.  S.  317» 
68  L.  ed.  — ,  34  Sup.  Ct  Bep.  821].)  The 
ordinance  goes  beyond  this.  The  ordinance 
requires  a  municipal  license;  and  the  funda- 
mental question  is  whether,  in  the  circum- 
stances shown,  the  state,  or  the  city,  acting 
under  its  authority,  may  make  its  consent 
a  condition  precedent  to  the  prosecution  of 
the  business.  If  the  state,  or  the  city, 
may  make  its  consent  necessary,  it  may 
withhold  it.  The  appellee,  having  its  dom- 
icil  in  Canada,  is  engaged  in  commerce 
between  Canada  and  the  United  States. 
At  the  wharf  which  it  leases  for  the  pur- 
pose on  the  American  shore,  it  receives  and 
lands  persons  and  property.  Has  the  state 
of  Michigan  the  right  to  make  this  com- 
mercial intercourse  a  matter  of  local  priv- 
ilege, to  demand  that  it  shall  not  be  car- 
ried on  without  its  permission,  and  to 
exact  as  the  price  of  its  consent — if  it 
chooses  to  give  it— the  payment  of  a  li- 
cense fee? 

This  question  must  be  answered  in  the 
negative.     It  is  urged,  on  behalf  of  the 
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city,   th»t   the   state,    either   directly   or 
through   its   municipalities,   may   establish 
and  license  ferries, — ^may  grant  ferry  fran- 
chises  (Fanning  t.  Gregoire,  16  How.  524, 
14  L.  ed.  1043;  Conway  v.  Taylor,  1  Black, 
603,  17  L.  ed.  191;   Wiggins  Ferry  Co.  ▼. 
East  St  Louis,  107  U.  S.  365,  27  L.  ed. 
419,  2  Sup.  Ct.  Rep.  257).    But,  since  the 
decision  in  Gloucester  Perry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  29  L.  ed.  158,  1 
Inters.    Com.   Rep.   382,   5   Sup.   Ct   Rep. 
826,  it  has  been  clear  that,  whatever  au- 
thority the  state  may  have  for  this  pur- 
pose, it  does  not  go  so  far  as  to  enable 
the  state  to  interdict  one  in  the  position 
of  the  appellee  from  conducting  the  com- 
merce in  which  it  is  engaged,  or  justify 
the  state  in  imposing  exactions  upon  that 
eommerce    in    the   view    that    business    of 
this    character    may    be   carried    on    only 
by  virtue  of  its  consent,   express  or   im- 
plied.   In  that  case  the  ferry  company  was 
a   New  Jersey  corporation,  receiving   and 
landing  its  passengers  and  property  at  its 
wharf  in  Philadelphia  in  substantially  the 
^  same  manner  as  the  appellee  transacts  its 
S  business  at  its  wharf  in  Sault  Ste.  Marie, 
*  Michigan.    The  court  held  that  it  was*  not 
within  the  power  of  the  state  to  prevent 
the  ferry  company  from  so  doing;  that  this 
was   an    essential   part   of   the   interstate 
transportation  which  the  state  could  not 
forbid,  or  burden  by  a  privilege  tax.     See 
Philadelphia  &  S.  Mail  S.  S.  Co.  v.  Penn- 
sylvania, 122  U.  8.  326,  343,  30  L.  ed.  1200, 
1204,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct. 
Rep.  1118.    Referring  to  foreign  commerce, 
the  court  said  in  Crutcher  v.  Kentucky,  141 
U.  S.  47,  67,  35  L.  ed.  649,  652,  11  Sup. 
Ct  Rep.  851 !    "Would  anyone  pretend  that 
a  state  legislature  could  prohibit  a  foreign 
eorporation — an  English  or  a  French  trans- 
portation company,  for  example — ^from  com- 
ing into  its  borders  and  landing  goods  and 
passengers   at   its   wharves,   and   soliciting 
goods  and  passengers  for  a  return  voyage 
without  first  obtaining  a  license  from  some 
state  officer,  and  filing  a  sworn  statement 
as  to  the  amount  of  its  capital  stock  paid 
in?    And  why  not?    Evidently  because  the 
matter  is  not  within  the  province  of  state 
legislation,    but    within    tiiat    of    national 
l^islation."    Ferry  transportation  is  placed 
upon  the  same  footing  in  this  respect  by 
the  holding  in  the  Gloucester  Case  (supra, 
pp.   203,   205),   the   point  of   the   decision 
being  that  the  transportation  was  within 
the  protection  of  the  constitutional  grant 
to   Congress.     "It  matters  not,"  said  the 
court,  "that  the  transportation  is  made  in 
ferryboats,  which  pass  between  the  states 
every  hour  of  the  day." 

The  fundamental  principle  involved  has 
been  applied  by  this  court  in  recent  deci- 
sions in  a  great  variety  of  circumstances, 


and  it  must  be  taken  to  be  firmly  estab- 
lished that  one  otherwise  enjoying  full 
capacity  for  the  purpose  cannot  be  com- 
pelled to  take  out  a  local  license  for  the 
mere  privilege  of  carrying  on  interstate  or 
foreign  commerce.  Robbins  v.  Taxing  Dist 
120  U.  S.  489,  496,  30  L.  ed.  694,  697^ 
1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep. 
592;  Leloup  T.  Mobile,  127  U.  S.  640,  645^ 
32  L.  ed.  311,  313,  2  Inters.  C6m.  Rep.  134» 
8  Sup.  (X  Rep.  1380;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141,  148,  32  L.  ed.  637» 
639,  9  Sup.  Ct  Rep.  256;  McCall  v.  Cali- 
fornia, 126  U.  S.  104,  109,  34  L.  ed.  391, 
392,  3  Inters.  Coul  Rep.  181,  10  Sup.  Ct 
Rep.  881;  Norfolk  A  W.  R.  Co.  v.  Penn- 
sylvania, 136  U.  S.  114,  34  L.  ed.  394,  3 
Inters.  Com.  Rep.  178,  10  Sup.  Ct.  Rep. 
958;  Crutcher  v.  Kentucky,  141  U.  S.  58, 
35  L.  ed.  652,  11  Sup.  Ct  Rep.  851 ;  Rearick 
V.  Pennsylvania,  203  U.  S.  507,  51  L.  ed. 
295,  27  Sup.  Ct.  Rep.  159;  Western  U. 
Teleg.  Co.  v.  Kansas,  216  U.  S.  1,  21,  54 
L.  ed.  355,  363,  30  Sup.  Ct  Rep.  190;^ 
Pullman  Co.  t.  Kansas,  216  U.  S.  56,  54J 
L.  ed.  378,  30  Sup.  Ct  Rep.  232;* Inter-* 
national  Textbook  Co.  v.  Pigg,  217  U.  S. 
91,  109,  54  L.  ed.  678,  686,  27  LIl.A.(NJS.) 
493,  80  Sup.  Ct  Rep.  481,  18  Ann.  Cas^ 
1103;  West  t.  Kansas  Natural  Gas  Co.  221 
U.  8.  229,  260,  55  L.  ed.  716,  728,  35 
L.RJ1.(N.8.)  1193,  31  Sup.  Ct.  Rep.  564; 
Bucks  Stove  ft  Range  Co.  t.  Vickers,  226 
U.  S.  205,  215,  57  L.  ed.  189,  192,  33  Sup. 
Ct  Rep.  41;  Crenshaw  v.  Arkansas,  227 
U.  S.  389,  57  L.  ed.  565,  33  Sup.  Ct  Rep. 
294;  Minnesota  Rate  Cases  (Simpson  t. 
Shepard)  230  U.  S.  352,  400,  57  L.  ed. 
1511,  1541,  48  L.R.A.(N.S.)  1151,  33  Sup. 
Ct.  Rep.  729;  Barrett  v.  New  York,  232 
U.  S.  14,  31,  32,  58  L.  ed.  — ,  34  Sup.  Ct 
Rep.  203. 

Assuming  that,  by  reason  of  the  local 
considerations  pertinent  to  the  operation 
of  ferries,  there  exists,  in  the  absence  of 
Federal  action,  a  local  protective  power  to 
prevent  extortion  in  the  rates  charged  for 
ferriage  from  the  shore  of  the  state,  and 
to  prescribe  reasonable  regulations  neces- 
sary to  secure  good  order  and  convenience, 
we  think  that  the  action  of  the  city  in 
the  present  case  in  requiring  the  appellee 
to  take  out  a  license,  and  to  pay  a  license 
fee,  for  the  privilege  of  transacting  the  busi- 
ness conducted  at  its  wharf,  was  beyond  the 
power  which  the  state  could  exercise  either 
directly  or  by  delegation.  In  this  view 
it  is  unnecessary  to  consider  the  question 
raised  with  respect  to  the  treaty  with 
Great  Britain. 

The  decree  restraining  the  enforcement 
of  the  ordinance  in  question  as  against  tbt 
appellee  is  affirmed. 

Affirmed^ 
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(tu  u.  a  M) 

ATLANTIC     COAST     LINE     RAILROAD 

COMPANY,  FIS.  in  Err., 

▼. 

STATE  OF  GEORGIA. 

Constitutional  Law  (§  297*)— Rail- 
boa  ds  (§  233*)— Due  Process  of  Law- 
Liberty  TO  Contract— Police  Power— 
Rbquirino  Electric  Headlights  on  Lo- 
comotives. 

1.  Requiring  railway  locomotives  running 
OB  the  main  line  to  be  equipped  with  elec- 
tric headlights  which  shall  consume  not 
less  than  300  watts  at  the  arc,  with  re- 
flectors not  less  than  23  inches  in  diameter, 
AS  is  done  bj  Georgia  Pub.  Laws  1908,  pp. 
60,  51,  does  not  deprive  the  carriers  of  lib- 
ertj  of  contract  and  property  without  due 
process  of  law,  contrary  to  U.  S.  Const., 
14th  Amend.,  but  such  requirement  is  a 
valid  exercise  of  the  police  power  of  the 
state. 

[Bd.  Note.— For  other  eases,  see  Constitutional 
Law.  Gent  Dig.  U  8S2-834;  Dec.  Dig.  I  297;* 
Railroads,  Cent.  Dig.  9  747:    Dec.  Dig.  f  233.*] 

Constitutional  Law  (|  241  •>— Equal 
Protection  op  tue  Law^s— Requiring 
Electric  Headlights  on  Locomotives. 

2.  The  equal  protection  of  the  laws  clause 
•f  U.  S.  Covist.,  14th  Amend.,  cannot  be 
deemed  to  be  infringed  by  the  provisions  of 
Cieorgia  Pub.  Laws  1908,  pp.  50,  51,  requir- 
ing railway  locomotives  running  on  the 
main  line  to  be  equipped  with  electric  head- 
lights, merely  because  the  act  may  not  ap- 
pfy  to  receivers  operating  railways,  in  view 
of  the  temporary  and  special  character  of 
receivers'  management. 

[Ed.  Note.— For  other  cases,  see  Constltutlooal 
Law,  Cent  Dig.  SI  700,  701;    Dec.  Dig.  9  241.*] 

Constitutional    Law    ({   241*)— Equal 
Protection    of  the   Laws — Requiring 
Electric  Headlights  on  Locomotives. 
8.  Tlie  exceptions  in  favor  of  tram  roads, 
mill  roads,  and  roads  engaged  principally 
in  lumber  or  lodging  transportation  in  con- 
nection with  mills,  made  oy  Georgia  Pub. 
Laws  1908,  pp.  50,  61,  when  requinng  rail- 
way locomotives  running  on  the  main  line 
to  be  equipped  with  electric  headlights,  do 
sot  render  the  statute  repugnant  to  U.  S. 
Const.,  14th  ^mend.,  as  denying  equal  pro- 
tection of  the  laws. 

[Ed.  Note.~For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  H  TOO,  701;    Dec.  Dig.  {  241.*] 

Commerce  (§  10*)— State  Regulation- 
Congressional  Inaction  —  Requiring 
Electric  Headlights  on  Locomotives. 
4.  The  incidental  application  to  railway 
locomotives,  equipped  with  oil  headlights, 
and  regularly  used  in  hauling  interstate 
freight  trains  over  the  carrier's  main  line, 
of  the  provisions  of  Georgia  Pub.  Laws 
1908,  pp.  50,  51,  requiring  railway  locomo- 
tives running  on  the  main  line  to  be 
equipped  with  electric  headlights  which 
shall  consume  not  less  than  300  watts  at  the 
are,  with  reflectors  not  less  than  23  inches 
in  diameter,  does  not  render  such  statute 
invalid,  in  the  absence  of  congressional 
legislation  on  the  subject,  as  constituting 
an  unwarrantable  interference  with  inter- 
state commerce. 

[Ed.  Noto.— For  other  cases,  see  Commerce, 
Cent.  Dig.  S  8 :    Dec.  Dig.  |  10.*] 
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Commerce  (§  10*)— Conflicting  Stats 
AND  Federal  Reoulations—Requirino 
Electric  Headltc.iit8  on  T^comotives. 

5.  The  subject  of  electric  headlights  for 
locomotives  has  not  been  so  far  covered  by 
the  various  acts  of  Congress  relating  to 
safety  appliances  and  to  the  functions  of 
the  Interstate  Commerce  Commission  re- 
specting such  appliances  and  the  preven- 
tion of  accidents,  i.  e.,  act  of  March  2,  1893 
(27  Stat  at  L.  531,  U.  S.  Comp.  Stat.  1901, 
p.  3174),  act  of  March  2,  1903  (32  Stat, 
at  L.  943,  chap.  976,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1314),  act  of  May  27,  1908 
(35  SUt.  at  X.  324,  325,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1326),  act  of  May  30,  1908 
(35  Stat,  at  L.  476,  chap.  225,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1326),  act  of  April  14, 
1910  (36  Stat,  at  L.  298,  chap.  160,  U.  8. 
Comp.  Stat.  Supp.  1911,  p.  1327),  act  of 
May  6,  1910  (36  Stat,  at  L.  350,  chap.  208» 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1329 )» 
act  of  February  17,  1911  (36  Stat,  at  L. 
913,  chap.  103,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1333),  or  by  any  regulation  estab- 
lished by  the  Commission,  acting  under  the 
authori^  of  Congress,  as  to  invalidate,  as 
applied  to  railway  locomotives  equipped 
with  oil  headlights,  and  regularly  used  in 
hauling  interstate  freight  trains  over  the 
carriers  main  line,  the  provisions  of 
Georgia  Pub.  Laws  1908,  pp.  50,  51,  ro- 
quiring  railway  locomotives  running  on  the 
main  nne  to  be  eauipped  with  electric  head- 
lights which  shall  consume  not  less  than 
300  watts  at  the  arc,  with  reflectors  not  lesa 
than  23  inches  in  diameter. 

[Bd.  Note. — For  other  cases,  see  Commerce^ 
Cent  Dig.  S  8 :    Dec.  Dig.  §  10.*] 

[No.  24.] 

Argued  April  17,  1913.     Decided  June  8, 

1914. 

JN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Georgia  to  review  a  judgment 
which,  conformably  to  the  answers  of  the 
Supreme  Court  of  the  state  to  certified 
questions,  aflirmed  a  conviction  of  a  car- 
rier in  the  City  Court  of  Richmond  County 
for  violating  the  headlight  law.     Affirmed. 

See  same  case  below,  135  6a.  545,  32 
L.RJ^.(NJ8.)  20,  60  8.  E.  725. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  L.  Stone,  Alfred  P. 
Thom,  Alexander  Hamilton,  and  Robert  C. 
Alston  for  plaintiff  in  error. 

Mr.  Thomas  S.  Folder,  Attorney  Gen- 
eral of  Georgia,  for  defendant  in  error. 


• 


*  Mr.  Justice  Hughes  delivered  the  opin-  • 
ion  of  the  court: 

The  Atlantic  Coast  Line  Railroad  Com- 
pany, the  plaintiff  in  error,  was  convicted 
of  violating  a  statute  of  the  state  of  Geor- 
gia known  as  the  "headlight  law."  Pub. 
Laws  (Ga.)  1908,  pp.  50,  51;  Civil  Code, 
2697,  2698.    In  defense  is  was  insisted 


*For  other  cases  see  same  topic  A  i  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ihai  ih»  aet  contravened  th«  commerce 
elause  and  the  14th  Amendment  of  the 
Conetiiation  of  the  United  States.  On  ap- 
peal from  the  judgment  of  conviction,  the 
court  of  appeals  of  the  ftate  of  Georgia 
certified  the  questions  thus  raised,  together 
with  others  involving  the  application  of 
the  state  Constitution,  to  the  supreme  court 
of  the  state.  Answering  these  questions, 
that  court  sustained  the  validity  of  the 
statute  (135  Ga.  645,  32  L.R.A.(N.S.)  20, 
69  S.  £.  725),  whereupon  final  judgment 
was  entered  and  this  writ  of  error  was 
sued  out. 

^      The  material  portions  of  the  statute  are 

JJ  M  follows: 

«  « "Section  1.  Be  it  enacted  by  the  general 
assembly  of  Georgia,  and  it  is  hereby  enact- 
ed by  authority  of  the  same,  that  all  rail- 
road companies  are  hereby  required  to 
«quip  and  maintain  each  and  every  loco- 
motive used  by  such  company  to  run  on 
its  main  line  after  dark  with  a  good  and 
efficient  headlight,  which  shall  consume 
not  less  than  300  watts  at  the  arc,  and 
with  a  reflector  not  less  than  23  inches 
in  diameter,  and  to  keep  the  same  in  good 
condition.  The  word  main  line  as  used 
herein  means  all  portions  of  the  railway 
line,  not  used  solely  as  yards,  spurs,  and 
side  tracks. 

"Section  2.  Be  it  further  enacted  that 
«ny  railroad  company  violating  this  act  m 
«ny  respect  shall  be  liable  to  indictment 
«s  for  a  misdemeanor  in  any  county  in 
which  the  locomotive  not  so  equipped  and 
maintained  may  run,  and  on  conviction 
shall  be  punished  by  fine  as  prescribed  in 
f  1039  of  the  Code  of  1895.    .    .    . 

"Section  4.  Provided  this  act  shall  not 
Apply  to  tram  roads,  mill  roads,  and  roads 
engaged  principally  in  lumber  or  logging 
transportation  in  connection  with  mills." 
The  contention  is  made  that  this  act  de- 
prives the  company  of  its  liberty  of  con- 
tract, and  of  its  property  witiiout  due 
process  of  law.  It  compels  the  disuse  of  a 
material  part  of  the  company's  present 
equipment,  and  the  substitution  of  a  new 
appliance.  The  use  of  locomotive  head- 
lights, however,  is  directly  related  to  safety 
in  operation.  It  cannot  be  denied  that 
the  protective  power  of  government,  sub- 
ject to  which  the  carrier  conducts  its  busi- 
ness and  manages  its  property,  extends  as 
well  to  the  regulation  of  this  part  of  the 
carrier's  equipment  as  to  apparatus  for 
heating  cars  or  to  automatic  couplers.  The 
legislature  may  require  an  adequate  head- 
light and  whether  the  carrier's  practice 
is  properly  conducive  to  safety,  or  a  new 
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legislature  has  gone  beyond  the* limits  of* 
its  authority  in  making  the  specific  re- 
quirements contained  in  the  act  as  to  the 
character  and  power  of  the  light  and  the 
dimensions  of  the  reflector.  This  argu- 
ment ignores  the  established  principle  that 
if  its  action  is  not  arbitrary, — is  reasonably 
related  to  a  proper  purpose, — the  legisla- 
ture may  select  the  means  which  it  deems 
to  be  appropriate  to  the  end  to  be  achieved. 
It  is  not  bound  to  content  it*elf  with  gen- 
eral directions  when  it  considers  that  more 
detailed  measures  are  necessary  to  attain 
a  legitimate  object.  Particularlzation  has 
had  many  familiar  illustrations  in  cases 
where  there  has  been  a  conviction  of  the 
need  of  it;  as,  for  example,  in  building 
regulations  and  in  provisions  for  safeguard- 
ing persons  in  the  use  of  dangerous  ma- 
chinery. So  far  as  governmental  power  is 
concerned,  we  know  of  no  ground  for  an 
exception  in  the  case  of  a  locomotive  head- 
light. 

It  cannot  be  said  that  the  legislature 
acted  arbitrarily  in  prescribing  electrie 
light,  in  preference  to  others,  or  that,  hav- 
ing made  this  selection,  it  was  not  entitled 
to  impose  minimum  requirements  to  be  ob- 
served in  the  use  of  the  light.  Witnesses 
for  the  plaintiff  in  error,  including  its  gen- 
eral superintendent  of  motive  power  and 
other  employees  holding  important  positions 
and  conversant  with  the  exigencies  of  op- 
eration, presented  their  objections  to  the 
use  of  the  electric  headlight.  Locomotive 
CDgineers  who,  for  many  years,  had  driven 
locomotives  with  such  a  light,  testified  for 
the  state,  expressing  a  decided  opinion  in 
favor  of  the  use  of  electric  headlights  in 
the  interest  of  safe  operation,  and  submit- 
ting their  views  in  answer  to  the  objections 
that  had  been  urged.  Assuming  that  there 
is  room  for  differences  of  opinion,  this  fact 
does  not  preclude  the  exercise  of  the  legis- 
lative discretion.  So  far  as  the  question 
was  one  simply  of  expedieney, — as  to  the 
best  method  to  provide  the  desired  security, 
— it  was  within  the  competency  of  the  legis- 
lature to  decide  it.  New  York  &  N.  E. 
R.  Co.  V.  Bristol,  151  U.  S.  656,  671,  38^ 
L.  ed.  269,  274,  14  Sup.  Ct.  Rep.  437  ;g 
Chicago,  B.  &»Q.  R.  Co.  v.  Illinois,  200  U.» 
S.  561,  683,  684,  60  L.  ed.  696,  605,  606, 
26  Sup.  Ct.  Rep.  841,  4  Ann.  Cas.  1175; 
McLean  v.  Arkansas,  211  U.  8.  639,  647, 
548,  53  L.  ed.  315,  319,  320,  29  Sup.  Ct. 
Rep.  206;  Chicago,  B.  &  Q.  R.  Co.  v.  Mo- 
Guire,  219  U.  S.  549,  568,  569,  55  L.  ed. 
328,  338,  339,  31  Sup.  Ct.  Rep.  259,  and 
cases  there  cited. 
As  to  the  objection  that  the  statute  makes 
method  affording  greater  protection  should  no  provision  for  conditions  beyond  the  car- 
be  substituted,  is  a  matter  for  the  legisla-  j  rier's  control,  it  is  sufficient  to  say  that  in 
tive  judgment.    But  it  is  insisted  that  the   the  light  of  the  construction  placed  upon 
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tlie  act  by  the  supreme  court  of  the  state, 
we  are  not  at  liberty  to  regard  It  as  open 
to  this  criticism  (135  Ga.  pp.  561,  562); 
certainly,  no  such  case  is  here  presented. 
We  conclude  that  there  is  no  valid  objection 
to  the  statute  upon  the  ground  tbat  it  de- 
prires  the  carrier  of  liberty  or  property 
without  due  process  of  law. 

The  further  contention  is  that  the  statute 
offends  in  denying  to  the  plaintiff  in  error 
the  equal  protection  of  the  laws.  Specific- 
ally, the  complaint  is  that  the  act  does 
not  apply  to  receivers  operating  railroads, 
and  that  it  expressly  excepts  tram  roads, 
mill  roads,  and  roads  engaged  principally 
in  lumber  or  logging  transportation  in  con- 
nection with  mills.  As  to  the  first,  it  can- 
not be  said  that  the  act  does  exclude  re- 
ceivers from  its  requirements.  The  state 
court  has  ruled  that  the  words  "railroad 
company"  In  the  statute  include  natural 
persons  as  w^ll  as  corporations.  It  declined 
to  decide  that  receivers  were  not  included; 
but,  conceding,  without  deciding,  that  they 
were  not,  it  was  held  that  the  statute  would 
not  for  that  reason  violate  the  equal  pro- 
tection clause  in  view  of  the  temporary 
and  special  character  of  receivers'  manage- 
ment. 136  Ga.  pp.  655,  656.  We  concur 
in  this  view.  As  to  the  exceptions  made 
by  the  statute  of  tram  roads,  mill  roads, 
etc.,  it  is  impossible  to  say  that  the  differ- 
ences with  respect  to  operation  and  traffic 
conditions  did  not  present  a  reasonable 
basis  for  classification.  Lindsley  v.  Na* 
tional  Carbonic  Gas  Co.  220  U.  S.  61,  78, 
81,  55  L.  ed.  369,  377,  378,  31  Sup.  Ct. 
Rep.  337,  Ann.  Gas.  1912C,  160;  Barrett 
T.  Indiana,  229  U.  S.  26,  30,  67  L.  ed.  1050, 
1052,  33  Sup.  Ct.  Rep.  692;  German  Alli- 
ance  Ins.  Co.  v.  Kansas,  233  U.  S.  389,  418, 

S  68  L.  ed.  — ,84  Sup.  Ct  Rep.  612. 

7  *  Finally,  it  is  urged  that  the  statute  con- 
stitutes an  unwarrantable  interference  with 
interstate  commerce.  The  locomotive  with 
respect  to  which  the  accusation  was  made 
was  at  the  time  being  regularly  used  in 
the  hauling  of  interstate  freight  trains  over 
the  company's  main  line  of  railroad,  and 
was  equipped  with  an  oil  headlight.  The 
statute,  as  the  supreme  court  of  the  state 
said,  was  not  directed  against  interstate 
commerce,  but  it  was  held  that  it  incident- 
ally applied  to  locomotives  used  in  hauling 
interstate  trains  while  these  were  moving 
on  the  main  line  in  the  state  of  Georgia. 
This  being  so,  the  act  is  said  to  be  repug- 
nant to  the  exclusive  power  of  Congress. 
It  is  argued  that  if  Georgia  may  prescribe 
an  electric  headlight,  other  states  through 
which  the  road  runs  may  require  headlights 
of  a  different  sort;  that,  for  example,  some 
may  demand  the  use  of  acetylene,  and  that 
others  may  require  oil;  and  that,  if  state 
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requirements  conflict,  it  will  be  necessary 
to  carry  additional  apparatus  and  to  make- 
various  adjustments  at  state  lines,  which 
would  delay  and  inconvenience  interstatr 
traffic. 

The  argument  is  substantially  the  same- 
as  that  which  was  strongly  presented  to 
the  court  in  New  York,  K.  H.  ft  H.  R.  Co. 
V.  New  York,  165  U.  S.  628,  41  L.  ed.  853^ 
17  Sup.  Ct.  Rep.  418,  where  the  plaintiff 
in  error  was  held  subject  to  penalty  for 
the  violation  of  a  New  York  statute  which 
in  substance  made  it  unlawful  for  any  steanr 
railroad  doing  business  in  that  state  to 
heat  its  passenger  ears,  on  any  other  thaa 
mixed  trains,  by  any  stove  or  furnace  kept- 
inside  of  the  car  or  suspended  therefrom^ 
The  railroad  company  was  a  Connecticut 
corporation  having  but  a  few  miles  of  road 
within  the  state  of  New  York,  and  operating 
through  trains  from  New  York  through 
Connecticut  to  Massachusetts.  As  this 
court  said  in  its  opinion,  the  argument  was 
made  that  ''a  conflict  between  state  r^:ula- 
tions  in  respect  of  the  heating  of  passenger^ 
cars  used  in  interstate  commerce  would ^ 
make  safe  and  rapid* transportation  im* 
possible;  that  to  stop  an  express  train  on 
its  trip  from  New  York  to  Boston  at  the 
Connecticut  line  in  order  that  passengers 
may  leave  the  cars  heated  as  required  by 
New  York,  and  get  into  other  cars  heated 
in  a  different  mode,  in  conformity  with 
the  laws  of  Connecticut,  and  then  at  the 
Massachusetts  line  to  get  into  cars  heated 
by  still  another  mode,  as  required  by  the 
laws  of  that  commonwealth,  would  be  a 
hardship  on  travel  that  could  not  be  en« 
dured."  But  the  court  ruled  that  these 
''possible  inconveniences"  could  not  affect 
"the  question  of  power  in  each  state  to 
make  such  reasonable  regulations  for  tha 
safety  of  passengers  on  interstate  trains  as, 
in  its  judgment,  all  things  considered,  is 
appropriate  and  effective."  Supra,  pp.  632, 
633. 

In  thus  deciding,  the  court  applied  tha 
settled  principle  that,  in  the  absence  of 
legislation  by  Congress,  the  states  are  not 
denied  the  exercise  of  their  power  to  securs 
safety  in  the  physical  operation  of  railroad 
trains  within  their  territory,  even  though 
such  trains  are  used  in  interstate  eom« 
merce.  That  has  been  the  law  since  the 
beginning  of  railroad  transportation.  It 
was  not  intended  that,  pending  Federal 
action,  the  use  of  such  agencies,  which,  un- 
less carefully  guarded,  was  fraught  with 
danger  to  the  community,  should  go  un* 
regulated,  and  that  the  states  should  be 
without  authority  to  secure  needed  local 
protection.  The  requirements  of  a  state,  of 
course,  must  not  be  arbitrary,  or  pass  be- 
yond tha  limits  of  a  fair  judgment  at  to 
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whftt  the  ezlgenoj  demanda,  but  thej  »re 
not  invalid  because  another  state,  in  the 
exercise  of  a  similar  power,  maj  not  im- 
pose the  same  regulation.  We  may  repeat 
what  was  said  in  Smith  t.  Alabama,  124 
U.  S.  465,  481,  482,  31  L.  ed.  608,  613,  614, 
1  Inters.  Com.  Rep.  804,  8  Sup.  Gt.  Rep. 
664:  "It  is  to  be  remembered  that  rail- 
roads are  not  natural  highways  of  trade 
and  commerce.  .  •  .  The  places  where 
they  may  be  located,  and  the  plans  accord- 
ing to  which  they  must  be  constructed,  are 
prescribed  by  the  legislation  of  the  state. 
S  Their  operation  requires  the  use  of  instru- 
*ments*and  agencies  attended  with  special 
risks  and  dangers,  the  proper  management 
of  which  involves  peculiar  knowledge^  train- 
ing, skill,  and  care.  The  safety  of  the 
public  in  person  and  property  demands  the 
use  of  specific  guards  and  precautions. 
.  •  •  The  rules  prescribed  for  their  eon- 
•truction  and  for  their  management  and 
operation,  designed  to  protect  persons  and 
property,  otherwise  endangered  by  their 
use,  are  strictly  within  the  limits  of  the 
local  law.  They  are  not  pmr  »e  regular 
tions  of  commerce;  it  is  only  wh^  they 
operate  as  such  in  the  circumstances  of 
their  application,  and  conflict  with  the  ex- 
pressed or  presumed  will  of  Congress  ex- 
erted on  the  same  subject,  that  they  can 
be  required  to  give  way  to  the  supreme 
authority  of  the  Constitution."  See  also 
Nashville,  0.  &  St.  L.  R.  Ca  ▼.  Alabama,  128 
U.  S.  06,  32  L.  ed.  352,  2  Inters.  Com. 
Rep.  238,  0  Sup.  Ct  Rep.  28;  Hennington 
▼.  Georgia,  163  U.  S.  290,  41  L.  ed.  166, 
16  Sup.  Ct.  Rep.  1086;  New  York,  N.  H. 
A  H.  R.  Co.  ▼.  New  York,  supra;  I^ake 
Shore  &  M.  S.  R.  Co.  ▼.  Ohio,  178  U.  S. 
285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  466; 
Missouri  P.  R.  Co.  v.  Larabee  Flour  Mills 
Co.  211  U.  S.  612,  63  L.  ed.  362,  29  Sup. 
Ct.  Rep.  214;  Missouri  P.  R.  Co.  ▼.  Kansas, 
216  U.  S.  262,  64  L.  ed.  472,  30  Sup.  Ct 
Rep.  330;  Chicago,  R.  I.  &  P.  R.  Co.  ▼. 
Arkansas,  219  U.  S.  453,  56  L.  ed.  290,  31 
6up.  Ct.  Rep.  276;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352,  402, 
410,  67  L.  ed.  1611,  1542,  1546,  48  L.R.A. 
(N.S.)   1161,  33  Sup.  Ct.  Rep.  729. 

If  there  is  a  conflict  in  such  local  regu- 
lations, by  which  interstate  commerce  may 
be  inconvenienced, — if  there  appears  to  be 
need  of  standardization  of  safety  appli- 
ances, and  of  providing  rules  of  operation 
which  will  govern  the  entire  interstate  road. 
Irrespective  of  state  boundaries, — ^there  is  a 
•imple  remedy;  and  it  cannot  be  assiimed 
that  it  will  not  be  readily  applied  if  there 
be  real  occasion  for  it.  That  remedy  does 
not  rest  in  a  denial  to  the  state,  in  the 
absence  of  conflicting  Federal  action,  of  its 
power  to  protect  life  and  property  within  its 


borders,  but  it  does  He  la  the  exercise  of 
the  paramount  authority  of  Congress,  in 
its  control  of  interstate  commerce,  to  estab- 
lish such  regulations  as,  in  its  judgment, 
may  be  deemed  appropriate  and  sufficient. 
Congress,  when  it  pleases,  may  give  tne  rule 
and  make  the  standard  to  be  observed  on^ 
the  interstate  highway.  g 

*It  ia  suggested  that  Congress  has  acted* 
in  the  present  instance.  Reference  is  made 
to  the  act  of  March  2,  1893,  chap.  196  (27 
SUt  at  L.  631,  U.  S.  Comp.  Stat.  1901, 
p.  3174),  relating  to  power  driving-wheel 
brakes  for  locomotives,  grab  irons,  auto- 
matic eouplers,  and  height  of  drawbars;  to 
the  act  of  March  2,  1903»  chap.  976  (32 
Stat,  at  L.  943,  U.  8.  Comp.  Stat.  Supp. 
1911,  p.  1314),  amending  the  act  of  1893; 
to  the  act  of  May  27,  1908,  chap.  200  (35 
Stat  at  L.  324,  325,  U.  S.  Comp.  Stat 
Supp.  1011,  p.  1325)  authorizing  the  In- 
terstate Commerce  Commission  to  keep  in* 
formed  regarding  compliance  with  the  safe- 
ty-appliance act,  and  to  investigate  and 
report  on  the  need  of  any  appliances  or 
systems  intended  to  promote  the  safety  of 
railway  operations;  to  the  act  of  May  30, 
1908,  chap.  226  (35  Stat  at  L.  476,  U.  S. 
Comp.  Stat  Supp.  1911,  p«  1326),  relating 
to  locomotive  ash  pans;  to  the  act  of  April 
14,  1910,  chap.  160  (36  Stat  at  L.  208, 
U.  S.  Comp.  Stat  Supp.  1911,  p.  1327), 
relating  to  sill  steps,  luund  brakes,  ladders, 
running  boards,  and  hand  holds,  and  pro- 
viding that  the  Interstate  Commerce  Oom- 
mission  should,  after  hearing,  designate  the 
number,  dimensions,  location,  and  manner 
of  application  of  these  appliances,  and  of 
those  required  by  the  act  of  1893;  to  the 
detailed  regulations  prescribed  by  the  Com- 
mission, on  March  13,  1911,  pursuant  to 
this  authority;  to  the  act  of  May  6,  1910, 
chap.  208  (36  Stat  at  L.  350,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1329),  requiring  the 
Commiasion  to  investigate  accidents  and 
make  report  as  to  their  causes,  with  such 
recommendations  as  they  may  deem  proper; 
and  to  the  act  of  February  17,  1911,  chap. 
103  (36  Stat  at  L.  913,  U.  S.  Comp.  Stat 
Supp.  1911,  p.  1333),  relating  to  locomotive 
boilers. 

But  it  is  manifest  that  none  of  these 
acts  provides  regulations  for  locomotive 
headlights.  Attention  is  also  called  to  the 
investigations  conducted  by  what  is  known 
as  the  '^lock  signal  and  train  control 
board"  (organissed  by  the  Commission),  and 
the  r^orts  of  that  board  with  respect  to 
simdry  devices  and  appliances,  including 
headlights.  It  does  not  appear,  however, 
either  that  Congress  has  acted,  or  that  the 
Commission,  under  the  authority  of  Con- 
gress, has  established  any  regulation  so  far 
as  headlights  are  concerned.    Aa  to  theses 
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Stlie  situation  baa  not  been  altered  by  any 
*  exertion  of  Federal  power,  and  tbe^case 
stands  as  it  bas  always  stood,  without  regu- 
lation, unless  it  be  supplied  by  local  au- 
thority. The  most  that  can  be  said  is  that 
inquiries  have  been  made,  but  that  Congress 
has  not  yet  decided  to  establish  regulations, 
oither  directly  or  through  its  subordinate 
body,  as  to  the  appliance  in  question.  The 
Intent  to  supersede  the  exercise  of  the  state's 
police  power  with  respect  to  this  subject 
cannot  be  inferred  from  the  restricted  action 
which  thus  far  has  been  taken.  Missouri 
P.  R.  Co.  T.  Larabee  Flour  Mills  Co.  211 
U.  8.  612,  63  L.  ed.  352,  29  Sup.  Ct.  Rep. 
214;  Savage  ▼.  Jones,  225  U.  S.  501,  533, 
ft6  L.  ed.  1182,  1104,  32  »up.  Ct.  Rep.  715. 
The  judgment  is  affirmed. 
Affirmed. 


(234  u.  8.  t4S) 

HOUSTON,  EAST  &  WEST  TEXAS  RAIL- 
WAY  COMPANY  and  Houston  &  ShreTe- 
port  Railroad  Company  et  aL,  Appts., 

▼. 

UNITED  STATES,  the  Interstate  Commerce 
Commission  et  al.     (No.  567.) 


IK3CAS  &  PACIFIC  RAILWAY  COMPANY 

et  ah,  Appts., 

▼. 

UNITED  STATES,  the  Interstate  Commerce 

Commission  et  al.     (No.  568.) 


OomncBOB   (§  6*)— Powkb  or  Con 
Intsenal  Commxbcb. 

1.  Congress,  in  the  exercise  of  its  para- 
mount power,  may  prevent  the  common  in- 
strumentalities of  interstate  and  intrastate 
eommercial  intercourse  from  being  used  in 
their  intrastate  operations  to  the  injury  of 
interstate  commerce. 

[E(L    Note.— For   other    cases,    see   Commerce, 
Cent  Dig.  89  S»  6;    Dec.  Dig.  S  6.*] 

OOMHJCBCB     (§    8*)— POWEB    OF    CONQBESS— 

RxGULATiifo  Intrastate  Rates. 

2.  Congress  has  the  power  to  control  the 
intrastate  rates  maintained  by  a  carrier 
under  state  authority  to  the  extent  neces- 
sary  to  remore  the  resulting  unjust  dis- 
crimination against  interstate  commerce 
arising  out  of  the  relation  between  such 
intrastate  rates  and  interstate  rates  which 
are  reasonable  in  themselves. 

[Ed.    Note.— For   other    cases,    see    Commerce, 
Cent.  Dig.  i  »;    Dec.  Dig.  9  8.«J 

Constitutional  Law  (9  60*)— Delega- 
tion OF  PowEB— To  Intebstatb  Com- 
lacBGB  Commission. 

3.  Congress  may  delegate  to  the  Inter- 
state Commerce  Commission  authority  to 
control  the  intrastate  rates  maintained  by 
a  carrier  under  state  authority  to  the  ex- 
tent necessary  to  remove  the  resulting  un- 
just discrimination  against  interstate  com- J 
merce  arising  out  of  the  relation  between   the  Commission's  authority.    Other  railroad 

*For  other  cases  see  same  topic  &  5  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
34  S.C.— 53 


such  intrastate  rates  and  interstate  xmtag 

which  are  reasonable  in  themselTea. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law»  Cent  Dig.  99  89.  SO.  98 ;    Dec.  Dig.  9  80.*] 

CoMMBBCB  (}  85*)— Intebstatb  Commebcs 

Commission— Powebs—Reoulatino   Ih- 

tbastatb  Rates. 

4.  The  authority  of  the  Interstate  Conk* 
merce  Commission  to  remove  discrimin** 
tions  against  interetate  traiBc  under  the 
aet  of  February  4,  1887  (24  Stat  at  L. 
879,  380,  chap.  104,  U.  S.  Comp.  Stat.  1901, 
pp.  3154,  3155),  includes  the  power  to  con« 
trol  the  intrastate  rates  maintained  by  a 
carrier  under  state  authority  to  the  extent 
necessary  to  remove  the  resulting  unjust 
discrimination  against  interstate  c<Hnmeroa 
arising  out  of  the  relation  between  such 
intrastate  rates  and  interstate  rates  which 
are  reasonable  in  themselves,  notwithstand- 
ing the  proviso  in  §  1  of  that  act,  that  its 
provisions  shall  not  apply  to  purely  intra- 
state traffic. 

(Bd.  Note.— For  other  eases,  see  Gommeroe^ 
Cent  Dig.  9  138;    Dec  Dig.  9  85.*] 

[Nos.  667  and  568.] 

Argued  October  28  and  29,  1918.     Decided 

June  8,  1914. 

TWO  APPEALS  from  the  United  States 
Commerce  Court  to  review  judgments 
dismissing  the  petitions  in  suits  to  set  asido 
an  order  of  the  Interstate  Commerce  Com- 
mission regulating  railway  rates.    Affirmed. 

See  same  case  below,  in  No.  667,  205  Fad* 
391 ;  in  No.  568,  205  Fed.  380. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hiram  M.  Garwood,  James  O. 
Wilson,  and  Maxwell  Evarts  for  appellants 
in  No.  567. 

Messrs.  B.  G.  Pleasant,  Imtlier  M« 
Walter,  John  S.  Burchmore,  M.  W.  Bor- 
ders, and  W.  M.  Barrow  for  intervener,  the 
Railroad  Commission  of  Louisiana,  in  No. 
567. 

Messrs.  Thomas  J.  Freeman,  George 
Thompson,  and  W.  L.  Hall  for  appellants 
in  No.  568. 

Assistant  Attorney  General  Dentson 
and  Mr.  Thurlow  M.  Gordon  for  the  United 
States. 

Mr.  P.  J.  Farrell  for  the  Interstate 
Commerce  Commission.  ^ 

9 

.  as 

Mr.  Justice  Hughes  delivered  the  opin-* 

ion  of  the  court; 

These  suits  were  brought  in  the  com- 
merce court  by  the  Houston,  East  &  West 
Texas  Railway  Company  and  the  Houston 
&  Shreveport  Railroad  Company,  and  by 
the  Texas  &  Pacific  Railway  Company,  re- 
spectively, to  set  aside  an  order  of  ^e  Inter- 
state Commerce  Commission,  dated  March 
11,  1912,  upon  the  ground  that  it  exceeded 
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MOiIMuiieti  inleiTeaed  in  support  of  the 
petitions,  and  the  Interstate  Commerce 
Commission  and  the  Railroad  Commission 
of  Louisiana  intervened  in  opposition.  The 
petitions  were  dismissed.  205  Fed.  380, 
391. 

The  order  of  the  Interstate  Commerce 
Commission  was  made  in  a  proceeding  in- 
itiated in  March,  1911,  by  the  Railroad 
Commission  of  Louisiana.  The  complaint 
was  that  the  appellants,  and  other  inter- 
state carriers,  maintained  unreasonable 
rates  from  Shreveport,  Louisiana,  to  various 
points  in  Texas,  and,  further,  that  these 
carriers,  in  the  adjustment  of  rates  over 
their  respective  lines,  unjustly  discrimi- 
nated in  favor  of  traffic  within  the  state 
of  Texas,  and  against  similar  traffic  be- 
tween Louisiana  and  Texas.  The  carriers 
filed  answers;  numerous  pleas  of  interven- 
tion by  shippers  and  commercial  bodies 
were  allowed;  testimony  was  taken  and 
arguments  were  heard. 
^  The  gravamen  of  the  complaint,  said  the 
•  Interstate  Commerce  Commission,  was  that 
the  carriers  made  rates  out  of  Dallas  and 
other  Texas  points  into  eastern  Texas  which 
were  much  lower  than  those  which  they 
extended  into  Texas  from  Shreveport.  The 
situation  may  be  briefly  described:  Shreve- 
port, Louisiana,  is  about  40  miles  from  the 
Texas  state  line,  and  231  miles  from  Hous- 
ton, Texas,  on  the  line  of  the  Houston,  East 
k  West  Texas  and  Houston  k  Shreveport 
Companies  (which  are  affiliated  in  inter- 
est);  it  is  189  miles  from  Dallas,  Texas, 
on  the  line  of  the  Texas  &  Pacific.  Shreve- 
port competes  with  both  cities  for  the  trade 
of  the  intervening  territory.  The  rates 
on  these  lines  from  Dallas  and  Houston, 
respectively,  eastward  to  intermediate  points 
in  Texas,  were  much  less,  according  to  dis- 
tance, than  from  Shreveport  westward  to 
the  same  points.  It  is  undisputed  that  the 
difference  was  substantial,  and  injuriously 
affected  the  commerce  of  Shreveport.  It 
appeared,  for  example,  that  a  rate  of  60 
cents  carried  first-class  traffic  a  distance 
of  160  miles  to  the  eastward  from  Dallas, 
while  the  same  rate  would  carry  the  same 
elass  of  traffic  only  56  miles  into  Texas 
from  Shreveport.  The  first-class  rate  from 
Houston  to  Lufkin,  Texas,  118.2  miles,  was 
50  cents  per  100  pounds,  while  the  rate 
from  Shreveport  to  the  same  point,  112.5 
miles,  was  69  oents.  The  rate  on  wagons 
from  Dallas  to  Marshall,  Texas,  147.7  miles 
was  36.8  cents,  and  from  Shreveport  to 
Marshall,  42  miles,  56  cents.    The  rate  on 

tThe  Missouri,  Kansas,  &  Texas  Railway 
Company  of  Texas,  the  St.  Louis  South- 
western Railway  Company,  and  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas. 


furniture  from  Dallas  to  Longrlew,  Texas» 
124  miles,  was  24.8  cents,  and  that  from 
Shreveport  to  Longview,  65.7  milea.  was  85 
cents.  These  instances  of  differences  in 
rates  are  merely  illustrative;  they  serve 
to  indicate  the  character  of  the  rate  ad* 
justment. 

The  Interstate  Commerce  Commission 
found  that  the  interstate  class  rates  out 
of  Shreveport  to  named  Texas  points  were 
unreasonable,  and  it  established  maximum 
elass  rates  for  this  traffic.  These  rates,  we 
understand,  were  substantially  the  same  asj 
the  class  rates  fixed  by  the  •Railroad  Com-* 
mission  of  Texas,  and  charged  by  the  car* 
riers,  for  transportation  for  similar  dis* 
tances  in  that  state.  The  Interstate  Com* 
meroe  Commission  also  found  that  the  car- 
riers maintained  "higher  rates  from  Siireve- 
port  to  points  in  Texas"  than  were  in  force 
"from  cities  in  Texas  to  such  points  under 
substantially  similar  conditions  and  cii^ 
cumstances,"  and  that  thereby  "an  unlaw- 
ful and  undue  preference  and  advantage** 
was  given  to  the  Texas  cities,  and  a  "dis- 
crimination" that  was  "undue  and  unlaw- 
ful" was  effected  against  Shreveport.  la 
order  to  correct  this  discrimination,  the 
carriers  were  directed  to  desist  from  enlarg- 
ing higher  rates  for  the  transportation  of 
any  commodity  from  Shreveport  to  Dallas 
and  Houston,  respectively,  and  intermediate 
points,  than  were  contemporaneously 
charged  for  the  carriage  of  such  commodi^ 
from  Dallas  and  Houston  toward  Shreve- 
port for  equal  distances,  as  the  Commission 
found  that  relation  of  rates  to  be  reason- 
able.   23  Inters.  Com.  Rep.  31,  46-48.  ^ 

The  order  in  question  is  set  forth  in  theg 
margin.*    The*report  states  that  under  this  • 
order  it  will  be  the  duty  of  the  companies 
"to  duly  and  justly  equalize  the  terms  and 
conditions"  upon  which   they   will   extend 
"transportation  to  traffic  of  a  similar  char-^ 
acter,  moving  into  Texas  from* Shreveport,* 
with   that  moving   wholly  within   Texas,** 
but  that,  in  effecting  such  equalization,  the 
class  scale  rates  as  prescribed  shall  not  be 
exceeded. 

<"Thi8  case  being  at  issue  upon  complaint 
and  answers  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commis- 
sion having,  on  the  date  hereof,  made  and 
filed  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  here- 
of: 

"It  is  ordered,  that  defendants  the  Texas 
k  Pacific  Railway  Company,  the  Houston, 
East  k  West  Texas  Railway  Company,  and 
Houston  k  Shreveport  Railroad  Company, 
be,  and  they  are  nereby,  notified  and  re* 
quired  to  cease  and  desist,  on  or  before  itm 
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In  their  petition  in  the  oommere«  e<mrt» 
the  appellants  assailed  the  order  in  its  en- 
tirety, but  subsequently  they  withdrew  their 
opposition  to  the  fixing  of  maximum  class 
rates,  and  these  rates  were  put  in  foree 
by  the  carriers  in  May,  1912.  The  attack 
was  continued  upon  that  portion  of  the 
order  which  prohibited  the  charge  of  higher 
rates  for  carrying  articles  from  Shrereport 
into  Texas  than  those  charged  for  eastward 
traffic  from  Dallas  and  Houston,  respectiTe- 
ly,  for  equal  distances.  There  are,  it  ap- 
pears, commodity  rates  fixed  by  the  Bail- 
road  Commission  of  Texas  for  intrastate 
hauls,  which  are  substantially  less  than 
the  class,  or  standard,  rates  prescribed  by 
that  Commission;  and  thus  the  conunodity 
rates  charged  by  the  carriers  from  Dallas 
and  Houston  eastward  to  Texas  points  are 
less  than  the  rates  which  they  demand  for 
the  transportation  of  the  same  articles  for 
like  distances  from  Shreveport  into  Texas. 
The  present  controversy  relates  to  these 
commodity  rates. 

The  point  of  the  objection  to  the  order 
Is  that,  as  the  discrimination  found  by  the 


Commission  to  be  unjuat  arises  out  of  the 
relation  of  intrastate  rates,  maintained 
under  state  authority,  to  interstate  rates 
that  have  been  upheld  as  reasonable,  its 
correction  was  beyond  the  Commission's 
power.  Manifestly  the  order  might  be  com- 
plied with,  and  the  discrimination  avoided, 
either  by  reducing  the  interstate  rates  from 
Shreveport  to  the  level  of  the  competing  S 
intrastate  rates,  or  by  raising,  these  •intra-? 
state  rates  to  the  level  of  the  interstate 
rates,  or  by  such  reduction  in  the  one  case 
and  increase  in  the  other  as  would  result 
in  equality.  But  it  is  urged  that,  so  far 
as  the  interstate  rates  were  sustained  by 
the  Commission  as  reasonable,  the  Com- 
mission was  without  authority  to  compel 
their  reduction  in  order  to  equalize  them 
with  the  lower  intrastate  rates.  The  hold- 
ing of  the  commerce  court  waa  that  the 
order  relieved  the  appellants  from  further 
obligation  to  observe  the  intrastate  rates, 
and  that  they  were  at  liberty  to  comply 
with  the  Commission's  requirements  by  in- 
creasing these  rates  sufficiently  to  remove 
the  forbidden  discrimination.    The  invalid- 


1st  day  of  May,  1912,  and  for  a  period  of 
not  less  than  two  years  thereafter  abstain, 
from  exacting  their  present  class  rates  for 
tile  transportation  of  traffic  from  Shreve- 
port, Louisiana,  to  the  points  in  Texas 
hereinafter  mentioned  on  their  respective 
lines,  as  the  Commission  in  said  report  finds 
such  rates  to  be  unjust  and  unreasonable. 

*'It  is  further  ordered,  that  defendant  the 
Texas  k  Pacific  Railway  Company  be,  and 
it  is  hereby,  notified  and  required  to  es- 
tablish and  put  in  force,  on  or  before  the 
Ist  day  of  May,  1912,  and  maintain  in  force 
thereafter  during  a  period  of  not  less  than 
two  years,  and  apply  to  the  transportation 
of  traffic  from  Shreveport,  Louisiana,  to  the 
below-named  points  in  Texas,  class  rates 
which  shall  not  exceed  the  following,  in 
cents  per  ]00  pounds,  which  rates  are  found 
by  the  Commission  in  its  report  to  be  rea- 
sonable, to  wit:    (rates  inseHed). 

"It  is  further  ordered  that  defendants 
the  Houston,  East  &  West  Texas  Railwav 
Company  and  Houston  &  Shreveport  Rail- 
road Company  be,  and  they  are  hereby, 
notified  and  required  to  establish  and  nut 
in  force,  on  or  before  the  1st  day  of  May, 
1912,  and  maintain  in  force  thereafter 
during  a  period  of  not  less  than  two  years, 
and  apply  to  the  transportation  of  traffic 
from  Shreveport,  Louisiana,  to  the  below- 
named  points  in  Texas,  class  rates  which 
diall  not  exceed  the  following,  in  cents  per 
100  pounds,  which  rates  are  found  by  the 
Commission  in  its  report  to  be  reasonable, 
to  wit:  (rates  inserted). 

"It  is  further  ordered,  that  defendant  the 
Texas  k  Pacific  Railway  Company  be,  and  it 
is  hereby,  notified  and  required  to  cease  and 
desist,  on  or  before  the  1st  day  of  May,  1912, 
and  for  a  period  of  not  less  than  two  years 
thereafter  abstsin,  from  exacting  any  higher 


rates  for  the  transportation  of  any  article 
from  Shreveport,  Louisiana,  to  Dallas, 
Texas,  and  points  on  its  lines  intermedi- 
ate thereto,  than  are  contemporaneouslv 
exacted  for  the  transportation  of  such 
article  from  Dallas,  Texas,  toward  said 
Shreveport  for  an  equal  distance,  as  said 
relation  of  rates  has  been  found  by  the 
Commission  in  said  report  to  be  reasonable. 

"It  is  further  ordered,  that  defendants 
the  Houston,  East  ft  West  Texas  Railwav 
Company  and  Houston  ft  Shreveport  Rail- 
road Company  be,  and  they  are  herebrf, 
notified  and  required  to  cease  and  desist,  on 
or  before  the  1st  day  of  May,  1012,  and 
for  a  period  of  not  less  than  two  years 
thereafter  abstain,  from  exacting  any 
higher  rates  for  the  transportation  of  any 
article  from  Shreveport,  Louisiana,  to 
Houston,  Texas,  and  points  on  its  line  inter- 
mediate thereto,  than  are  contemporaneous- 
ly exacted  for  the  transportation  of  such 
article  from  Houston,  Texas,  toward  said 
Shreveport  for  an  equal  distance,  as  said 
relation  of  rates  has  been  found  by  the  Com- 
mission in  said  report  to  be  reasonable. 

"And  it  is  further  ordered,  that  said  de- 
fendants be,  and  they  are  hereby,  notified 
and  required  to  establish  and  put  in  force, 
on  or  before  the  Ist  day  of  May,  1912,  and 
maintain  in  force  thereafter  during  a 
period  of  not  less  than  two  years,  substan- 
tially similar  practices  respecting  the 
concentration  of  interstate  cotton  at  Shreve- 
port, Louisiana,  to  those  which  are  contem- 
poraneously observed  by  said  defendants 
respecting  the  concentration  of  cotton  with- 
in the  state  of  Texas,  provided  the  practices 
adopted  shall  be  justifiable  under  the  act 
to  regulate  commerce,  and  applicable  fairly 
under  like  conditions  elsewhere  on  the  lines 
of  such  defendants." 
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iij  of  tiw  order  in  tliis  mgpeet  b  ehaUenged 
upon  two  grounds: 

(1)  That  Congreu  li  impotent  to  control 
the  intrmstate  charges  of  an  interstate  car- 
rier even  to  the  extent  neceBsarj  to  prevent 
injurioufl  discrimination  against  interstate 
traffic;  and 

(2)  That,  if  it  be  assumed  that  Congress 
has  this  power,  still  it  has  not  been  exer- 
cised, and  hence  the  action  of  the  Commis- 
sion exceeded  the  limits  of  the  authority 
which  has  been  conferred  upon  it. 

First.  It  is  unnecessary  to  repeat  what 
has  frequently  been  said  by  this  court  with 
respect  to  the  complete  and  paramount 
character  of  the  power  confided  to  Congress 
to  regulate  commerce  among  the  several 
states.  It  is  of  the  essence  of  this  power 
that,  where  it  exists,  it  dominates.  Inter- 
state trade  was  not  left  to  be  destroyed 
or  impeded  by  the  rivalries  of  local  gov- 
ernment. The  purpose  was  to  make  im- 
possible the  recurrence  of  the  evils  which 
had  overwhelmed  the  Confederation,  and  to 
provide  the  necessary  basis  of  national 
unity  by  insuring  "uniformity  of  regula- 
tion against  conflicting  and  discriminating 
state  legislation."  By  virtue  of  the  com- 
prehensive terms  of  the  grant,  the  authority 
of  Congress  is  at  all  times  adequate  to 
^  meet  the  varying  exigencies  that  arise,  and 
g  to  protect  the  national  interest  by  securing 
*  the  freedom  of  interstate  ^eonmiercial  inter- 
course from  local  control.  Qibbons  v.  Og- 
den,  9  Wheat.  1,  196,  224,  6  L.  ed.  23, 
70,  76;  Brown  v.  Maryland,  12  Wheat.  419, 
446,  6  L.  ed.  678,  688;  Mobile  County  v. 
Kimball,  102  U.  8.  691,  696,  697,  26  L.  ed. 
238,  240 ;  Smith  v.  Alabama,  124  U.  S.  465, 
473,  31  L.  ed.  508,  510,  1  Inters.  Com.  Rep. 
804,  8  Sup.  Ct.  Rep.  664;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N. 
H-  &  H.  R.  Co.)  223  U.  S.  1,  47,  53,  64,  66 
L.  ed.  327,  346,  347,  348,  38  L.RJ1.(N.8.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875 ; 
Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  362,  398,  399,  67  L.  ed. 
1611,  1640,  1541,  48  L.RJl.(N.S.)  1161,  33 
Sup.  Ct.  Rep.  729. 

Congress  is  empowered  to  regulate,— that 
is,  to  provide  the  law  for  the  government 
of  interstate  commerce;  to  enact  "all  ap- 
propriate legislation"  for  its  "protection 
and  advancement"  (The  Daniel  Ball,  10 
Wall.  667,  564,  19  L.  ed.  999,  1001);  to 
adopt  measures  "to  promote  its  growth  and 
insure  its  safety"  (Mobile  County  v.  Kim- 
ball, 102  U.  S.  691,  696,  697,  26  L.  ed.  238- 
240) ;  "to  foster,  protect,  control,  and  re- 
strain" (Second  Employers'  Liability  Cases 
[Mondou  V,  New  York,  N.  H.  &  H.  R.  Co.] 
223  U.  S.  1,  47,  63,  64,  56  L.  ed.  327, 
346,  347,  348,  38  L.R.A.(N.S.)  44,  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  876).    Its  au- 


thority, extending  to  these  interstate  car- 
riers as  instruments  of  interstate  conunerce^ 
necessarily  embraces  the  right  to  control 
their  operations  in  all  matters  having  such 
a  close  and  substantial  relation  to  interstate 
traffic  that  the  oontrol  is  essential  or  ap- 
propriate to  the  security  of  that  traffic,  to 
the  efficiency  of  the  interstate  service,  and 
to  the  maintenance  of  conditions  under 
which  interstate  commerce  may  be  conduct- 
ed upon  fair  terms  and  without  molestation 
or  hindrance.  As  it  is  competent  for  Con- 
gress to  legislate  to  these  ends,  unquestion* 
ably  it  may  seek  their  attainment  by 
requiring  that  the  agencies  of  interstate 
commerce  shall  not  be  used  in  such  manner 
as  to  cripple,  retard,  or  destroy  it.  The 
fact  that  carriers  are  instruments  of  intra- 
state commerce,  as  well  as  of  interstate 
commerce,  does  not  derogate  from  the  com- 
plete and  paramount  authority  of  Congress 
over  the  latter,  or  preclude  the  Federal 
power  from  being  exerted  to  prevent  the  in- 
trastate operations  of  such  carriers  from  be- 
ing made  a  means  of  injury  to  that  which 
has  been  confided  to  Federal  care.  Wher- 
ever the  interstate  and  intrastate  transao- 
tions  of  carriers  are  so  related  that  tha 
government  of  the  one  involves  the  con- 
trol of  the  other,  it  is  Congress,  sndg 
not  the  state,  that  is  entitled  to* pre-* 
scribe  the  final  and  dominant  rule,  for 
otherwise  Congress  would  be  denied  the 
exercise  of  its  constitutional  authority, 
and  the  state,  and  not  the  nation,  would 
be  supreme  within  the  national  field.  Bal- 
timore k  0.  R.  Co.  V.  Interstate  Commerce 
Commission,  221  U.  S.  612,  618,  55  L.  ed. 
878,  882,  31  Sup.  Ct.  Rep.  621;  Southern 
R.  Co.  V.  United  States,  222  U.  S.  20,  26, 
27,  66  L.  ed.  72,  74,  75,  32  Sup.  Ct.  Rep. 
2,  8  N.  C.  C.  A.  822;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N, 
H.  k  H.  R.  Co.)  223  U.  S.  48,  51,  56  L. 
ed.  346,  346,  38  L.R.A,(N.S.)  44,  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  875 ;  Interstate 
Commerce  Commission  v.  Goodrich  Transit 
Co.  224  U.  S.  194,  205,  213,  56  L.  ed.  729, 
733,  737,  32  Sup.  Ct  Rep.  436;  Minnesota 
Rate  Cases  (Simpson  v.  Shepard)  230  U. 
S.  431,  57  L.  ed.  1654,  48  L.RJL(N.S.) 
1161,  33  Sup.  Ct.  Rep.  729;  Illinois  C.  R. 
Go.  V.  Behrens,  decided  April  27, 1914  [233  U. 
S.  473,  68  L.  ed.  — ,  34  Sup.  Ct  Rep,  646]. 
In  Baltimore  k  0.  R.  Co.  v.  Interstate 
Commerce  Commission,  supra,  the  argument 
against  the  validity  of  the  hours  of  service 
act  (March  4,  1907,  chap.  2939,  84  Stat 
at  L.  14,  16,  U.  S.  Comp.  Stat  Supp*  1911, 
p.  1321 )  involved  the  consideration  that  tha 
interstate  and  intrastate  transactions  of  the 
carriers  were  so  interwoven  that  it  was 
utterly  impracticable  for  them  to  divids 
their  employees  so  that  those  who  were  en- 
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gaged    in    interstate   commerce   should   be 
confined  to  that  commerce  exclusivelj.    Em- 
ployees dealing  with  the  movement  of  trains 
were  employed  in  both  sorts  of  commerce; 
but  tlie  court  held  that  this  fact  did  not 
preclude  the  exercise  of  Federal  power.    As 
Congress  could  limit  the  hours  of  labor  of 
those  engaged  in  interstate  transportation, 
it  necessarily  followed  that  its  will  could 
not  be  frustrated  by  prolonging  the  period 
of   service   through   other   requirements   of 
the  carriers,  or  by  the  conmiingling  of  du- 
ties  relating  to   interstate   and   intrastate 
operations.     Again,  in  Southern  R.  Co.  ▼. 
United  States,  222  U.  S.  20,  26,  27,  56  L. 
ed.  72,   74,  76,  32  Sup.  Ct.  Rep.  2,  3  N. 
C.  C.  A.  822,  the  question  was  presented 
whether  the  amendment  to  the  safety  appli- 
ance act    (March  2,  1003,  32  Stat,  at  L. 
943,  chap.   976,   U.  8.  Comp.  Stat   Supp. 
1911,   p.   1314)    was  within  the  power  of 
Congress  in  view  of  the  fact  that  the  statute 
was  not  confined  to  vehicles  that  were  used 
in  interstate  traffic,  but  also  embraced  those 
used     in     intrastate     traffic.      The    court 
answered   affirmatively,   because  there  was 
M  such  a  close  relation  between  the  two  classes 
g  of  traffic  moving  over  the  same  railroad  as 
*  to  make  it  certain  that  the  safety  •of  the 
interstate  traffic,  and  of  those  employed  in 
its  movement,  would  be  promoted  in  a  real 
and  substantial  sense  by  applying  the  re- 
quirements of  the  act  to  both  classes  of 
vehicles.     So,    in   the    Second    Employers' 
Liability  Cases,  supra,  it  was  insisted  thai 
while  Congress  had  the  authority  to  regu- 
late the  liability  of  a  carrier  for  injuries 
sustained  by  one  employee  through  the  neg- 
ligence of  another,  where  all  were  engaged 
in  interstate  commerce,  that  power  did  not 
embrace  instances  where  the  negligent  em- 
ployee was  engaged  in  intrastate  commerce. 
The  court  said  that  this  was  a  mistaken 
theory,  as  the  causal  negligence,  when  op- 
erating injuriously  upon  an  employee  en- 
gaged in  interstate  commerce,  had  the  same 
effect  with  respect  to  that  commerce  as  if 
the  negligent  employee  were  also  engaged 
therein.     The  decision  in  Employers'  Lia- 
bility Cases  (Howard  v.  Illinois  C.  R.  Co.) 
207  U.  S.  463,  62  L.  ed.  297,  28  Sup.  a. 
Rep.  141,  is  not  opposed,  for  the  statute 
there   in   question    (June   11,    1906,   chap. 
8073,  34  Stat  at  L.  232,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1316)  sought  to  regulate  the 
liability  of  interstate  carriers  for  injuries 
to  any  employee  even  though  his  employ- 
ment had  no  connection  whatever  with  in- 
terstate commerce.     See  Illinois  C.  R.  Co. 
V.  Behrens,  233  U.  S.  473,  58  L.  ed.  — ,  34 
Sup.  Ct  Rep.  646. 

While  these  decisions  sustaining  the  Fed- 
eral power  relate  to  measures  adopted  in 
the  interest  of  the  safety  of  persons  and 


property,  they  illustrate  the  principle  that 
Congress,  in  the  exercise  of  its  paramount 
power,  may  prevent  the  common  instru- 
mentalities of  interstate  and  intrastate 
commercial  intercourse  from  being  used  in 
their  intrastate  operations  to  the  injury  of 
interstate  commerce.  This  is  not  to  say 
that  Congress  possesses  the  authority  to 
regulate  the  internal  commerce  of  a  state, 
as  such,  but  that  it  does  possess  the  power 
to  foster  and  protect  interstate  commerce, 
and  to  take  all  measures  necessary  or  ap- 
propriate to  that  end,  although  intrastate 
transactions  of  interstate  carriers  may 
thereby  be  controlled. 

This  principle  is  applicable  here.  We 
find  no  reason  to  doubt  that  Congress  bS 
entitled  to  keep  the  highways  of*  interstate  • 
communication  open  to  interstate  traffie 
upon  fair  and  equal  terms.  That  an  unjust 
discrimination  in  the  rates  of  a  common 
carrier,  by  which  one  person  or  locality 
is  unduly  favored  as  against  another  under 
substantially  similar  conditions  of  traffic, 
constitutes  an  evil,  is  undeniable;  and 
where  this  evil  consists  in  the  action  of  an 
interstate  carrier  in  unreasonably  discrim- 
inating against  interstate  traffic  over  its 
line,  the  authority  of  Congress  to  prevent 
it  is  equally  clear.  It  is  immaterial,  so 
far  as  the  protecting  power  of  Congress 
is  concerned,  that  the  discrimination  arises 
from  intrastate  rates  as  compared  with  in- 
terstate rates.  The  use  of  the  instrument 
of  interstate  commerce  in  a  discriminatory 
manner  so  as  to  inflict  injury  upon  that 
commerce,  or  some  part  thereof,  furnishes 
abundant  ground  for  Federal  intervention. 
Nor  can  the  attempted  exercise  of  state 
authority  alter  the  matter,  where  Congress 
has  acted,  for  a  state  may  not  authorize 
the  carrier  to  do  that  which  Congress  is 
entitled  to  forbid  and  has  forbidden. 

It  is  to  be  noted — as  the  government 
has  well  said  in  its  argument  in  support 
of  the  Commission's  order — ^that  the  power 
to  deal  with  the  relation  between  the  two 
kinds  of  rates,  as  a  relation,  lies  exclusively 
with  Congress.  It  is  manifest  that  the  state 
cannot  fix  the  relation  of  the  carrier's  in- 
terstate and  intrastate  charges  without  di- 
rectly interfering  with  the  former,  unless 
it  simply  follows  the  standard  set  by  Fed- 
eral authority.  This  question  was  presented 
with  respect  to  the  long  and  short  haul 
provision  of  the  Kentucky  Constitution, 
adopted  in  1891,  which  the  court  had  be- 
fore it  in  Louisville  k  N.  R.  Co.  v.  Eubank, 
184  U.  S.  27,  46  L.  ed.  416,  22  Sup.  Ct. 
Rep.  277.  The  state  court  had  construed 
this  provision  as  embracing  a  long  haul, 
from  a  place  outside  to  one  within  the 
state,  and  a  shorter  haul  on  the  same  line 
and  in  the  same  direction  between  points 
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10  within  tha  ttatt.  This  eourt  held  that,  so 
g  eonBtnwd,  the  proyUion  wm  invalid  as  be- 
•  ing  a  regulation  of  interstate  commerce^  be- 
cause "it  linked  the  interstate  rate  to  the 
rate  for  the  shorter  haul,  and  thus  the  in- 
terstate charge  was  directly  controlled  by 
the  state  law."  See  230  U.  S.  pp.  428,  429. 
It  is  for  Congress  to  supply  the  needed 
correction  where  the  relation  between  intra- 
state and  interstate  rates  presents  the  evil 
to  be  corrected,  and  this  it  may  do  complete- 
ly, by  reason  of  its  control  over  the  inters 
state  carrier  in  all  matters  having  such  a 
close  and  substantial  relation  to  interstate 
commerce  that  it  is  necessary  or  appropri- 
ate to  exercise  the  control  for  the  effective 
government  of  that  eommerce. 

It  is  also  clear  that,  in  removing  the  in- 
jurious discriminations  against  interstate 
traflio  arising  from  the  relation  of  intra^ 
state  to  interstate  rates,  Congress  is  not 
bound  to  reduce  the  latter  below  what  it 
may  deem  to  be  a  proper  standard,  fair 
to  the  carrier  and  to  the  public.  Otherwise, 
it  could  prevent  the  injury  to  interstate 
eommerce  only  by  the  sacrifice  of  its  judg- 
ment as  to  interstate  rates.  Congress  is 
entitled  to  maintain  its  own  standard  as  to 
these  rates,  and  to  forbid  any  discrimin- 
atory action  by  interstate  carriers  which 
wiU  obstruct  the  freedom  of  movement  of 
interstate  traffic  over  their  lines  in  accord- 
ance with  the  terms  it  establishes. 

Having  this  power,  Congress  could  pro- 
vide for  its  execution  through  the  aid  of 
a  subordinate  body;  and  we  conclude  that 
the  order  of  the  Commission  now  in  ques- 
tion cannot  be  held  invalid  upon  the  ground 
that  it  exceeded  the  authority  which  Con- 
gress could  lawfully  confer. 

Second.  The  remaining  question  is  with 
r^ard  to  the  scope  of  the  power  which 
Congress  has  granted  to  the  Commission. 
Section  3  of  the  act  to  regulate  commerce 
provides  (24  Stat,  at  L.  379,  380,  chap. 
104,  U.  S.  Comp.  Stat.  1901,  pp.  8154, 
3155) s 

"Sec.  8.  That    it   shall   be   unlawful    for 
any  common  carrier  subject  to  the  provi- 
9  sions  of  this  act  to  make  or  give  any  undue 
£  or    unreasonable    preference    or    advantage 
*  tetany   particular   person,  company,   firm, 
corporation,  or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  what- 
soever, or  to  subject  any  particular  person, 
company,  firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic,  to  any 
undue    or    unreasonable   prejudice   or   dis- 
advantage in  any  respect  whatsoever.'' 

This  language  is  certainly  sweeping 
enough  to  embrace  all  the  discriminations 
of  the  sort  described  which  it  was  within 
the  power  of  Congress  to  condenm.  There 
la  no  exception  or  qualification  with  respect 


to  an  unreasonable  discrimination  against 
interstate  traffic  produced  by  the  relation 
of  intrastate  to  interstate  rates  as  main- 
tained by  the  carrier.  It  is  apparent  from 
the  legislative  history  of  the  act  that  the 
evil  of  discrimination  was  the  principal 
thing  aimed  at,  and  there  is  no  basis  for 
the  contention  that  Congress  intended  to 
exempt  any  discriminatory  action  or  prac- 
tice of  interstate  carriers  affecting  inter- 
state commerce  which  it  had  authority  to 
reacK  The  purpose  of  the  measure  was 
thus  emphatically  stated  in  the  elaborate 
report  of  the  Seoiate  Committee  on  Inters 
state  Commerce  which  accompanied  it:  "Tha 
provisions  of  the  bill  are  based  upon  the 
theory  thai  the  paramount  evil  chargeable 
against  the  operation  of  the  transportation 
system  of  the  United  States  as  now  con* 
ducted  is  unjust  discrimination  between 
persons,  places,  commodities,  or  particular 
descriptions  of  traffic,  The  underlying  pur^ 
pose  and  aim  of  the  measure  is  the  preven* 
tion  of  these  discriminations"  (Senate  R^ 
port  No.  46,  49th  Cong.  1st  Sees.  p.  216). 

The  opposing  argument  rests  upon  the 
proviso  in  the  1st  section  of  the  act  which, 
in  its  original  form,  was  as  follows:  'Tro- 
vided,  however,  that  the  provisions  of  this 
act  shall  not  apply  to  the  transportation 
of  passengers  or  property,  or  to  the  receiv- 
ing, delivering,  storage,  or  handling  of  prop- 
erty, wholly  within  one  state,  and  not 
shipped  to  or  from  a  foreign  country  fromg 
or  to  any  state  or* territory  as  aforesaid."* 
When  the  act  was  amended  so  as  to  confer 
upon  the  Commission  the  authority  to  pre- 
scribe maximum  interstate  rates,  this  pro* 
viso  was  re-enacted;  and  when  the  act  was 
extended  to  include  telegraph,  telephone, 
and  cable  companies  engaged  in  interstate 
business,  an  additional  clause  was  inserted 
so  as  to  exclude  intrastate  messsges.  See 
acts  of  June  20,  1906,  chap.  3501,  34  Stat, 
at  L.  684;  June  18,  1910,  chap.  309,  36 
Stat,  at  L.  639,  646,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1288. 

Congress  thus  defined  the  scope  of  its 
regulation,  and  provided  that  it  was  not 
to  extend  to  purely  intrastate  traffic.  It 
did  not  undertake  to  authorize  the  Commis- 
sion to  prescribe  intrastate  rates,  and  thus 
to  establish  a  unified  control  by  the  exercise 
of  the  rate-making  power  over  both  de- 
scriptions of  traffic  Undoubtedly — in  the 
absence  of  a  finding  by  the  Commission  of 
unjust  discrimination — intrastate  rates  were 
left  to  be  fixed  by  the  carrier,  and  subject 
to  the  authority  of  the  states,  or  of  the 
agencies  created  by  the  states.  This  was 
the  question  recently  decided  by  this  court 
in  the  Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  67  L.  ed.  1511,  48 
L.R.A.(N.S.)    1161,  33  Sup.  Ct.  Rep.  729. 
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There,  the  state  of  Minnesota  had  estab- 
lished reasonable  rates  for  intrastate  trans- 
portation throughout  the  state,  and  it  was 
contended  that,  by  reason  of  the  passage 
of  the  act  to  regulate  commerce,  the  state 
could  no  longer  exercise  the  state-wide  au- 
thority for  this  purpose  which  it  had  for- 
merly enjoyed;  and  the  court  was  asked 
to  hold  that  an  entire  scheme  of  intrastate 
rates,  otherwise  validly  established,  was 
null  and  void  because  of  its  effect  upon 
interstate  rates.  There  had  been  no  finding 
by  the  Interstate  Commerce  Commission  of 
any  unjust  discrimination.  The  present 
question,  however,  was  reserved,  the  court 
saying  (230  U.  S.  p.  419) :  "It  is  urged, 
however,  that  the  words  of  the  proviso" 
{referring  to  the  proviso  above-mentioned) 
"are  susceptible  of  a  construction  which 
would  permit  the  provisions  of  §  8  of  the 
act,  prohibiting  carriers  from  giving  an 
^  undue  or  unreasonable  preference  or  ad- 
g  vantage  to  any  locality,  to  apply  to 
•  unreasonable  discriminations*  between  lo- 
calities in  different  states,  as  well  when 
arising  from  an  intrastate  rate  as  compared 
with  an  interstate  rate  as  when  due  to 
interstate  rates  exclusively.  If  it  be  fis- 
sumed  that  the  statute  should  be  so  con- 
strued, and  it  is  not  necessary  now  to  de- 
cide the  point,  it  would  inevitably  follow 
that  the  controlling  principle  governing  the 
enforcement  of  the  act  should  be  applied 
to  such  cases  as  might  thereby  be  brought 
within  its  purview;  and  the  question 
whether  the  carrier,  in  such  a  case,  was 
giving  an  undue  or  unreasonable  preference 
or  advantage  to  one  locality  as  against  an- 
other, or  subjecting  any  locality  to  an 
undue  or  unreasonable  prejudice  or  dis- 
advantage, would  be  primarily  for  the  in- 
vestigation and  determination  of  the  inter- 
state Commerce  Commission,  and  not  for 
the  courts." 

Here,  the  Oonunission  expressly  found 
that  unjust  discrimination  existed  under 
substantially  similar  conditions  of  trans- 
portation, and  the  inquiry  is  whether  the 
Commission  had  power  to  correct  it.  We 
are  of  the  opinion  that  the  limitation  of 
the  proviso  in  §  1  does  not  apply  to  a  case 
of  this  sort.  The  Commission  was  dealing 
with  the  relation  of  rates  injuriously  affect- 
ing, through  an  unreasonable  discrimina- 
tion, traffic  that  was  interstate.  The 
question  was  thus  not  simply  one  of  trans- 
portation that  was  "wholly  within  one 
state."  These  words  of  the  proviso  have  ap- 
propriate reference  to  exclusively  intrastate 
traffic,  separately  considered;  to  the  regula- 
tion of  domestic  commerce,  as  such.  The 
powers  conferred  by  the  act  are  not  thereby 
limited  where  interstate  commerce  itself  is 
Involved.    This  is  plainly  the  case  when  the 


Commission  finds  that  unjust  discrimina- 
tion against  interstate  trade  arises  from 
the  relation  of  intrastate  to  interstate  rates 
as  maintained  by  a  carrier  subject  to  the 
act.  Such  a  matter  is  one  with  which  Con- 
gress alone  is  competent  to  deal,  and,  in 
view  of  the  aim  of  the  act  and  the  com- 
prehensive terms  of  the  provisions  against  S 
unjust  discrimination,  •there  is  no  ground  • 
for  liolding  that  the  authority  of  Otm- 
gress  was  unexercised,  and  that  the  sub- 
ject was  thus  left  without  government- 
al regulation.  It  is  urged  that  Uie  practical 
construction  of  the  statute  has  been  the 
other  way.  But,  in  assailing  the  order, 
the  appellants  ask  us  to  override  the 
construction  which  has  been  given  to  the 
statute  by  the  authority  charged  with  its 
execution,  and  it  cannot  be  said  that  the 
earlier  action  of  the  Commission  was 
of  such  a  controlling  character  as  to  pre- 
clude it  from  giving  effect  to  the  law.  The 
Commission,  having  before  it  a  plain  case 
of  unreasonable  discrimination  on  the  part 
of  interstate  carriers  against  interstate 
trade,  carefully  examined  the  question  of 
its  authority,  and  decided  that  it  had  the 
power  to  make  this  remedial  order.  The 
commerce  court  sustained  the  authority  of 
the  Commission,  and  it  is  clear  that  we 
should  not  reverse  the  decree  unless  the 
law  has  been  misapplied.  This  we  cannot 
say;  on  the  contrary,  we  are  convinced  that 
the  authority  of  the  Commission  was  ade- 
quate. 

The  further  objection  is  made  that  the 
prohibition  of  §  3  is  directed  against  un- 
just discrimination  or  undue  preference  only 
when  it  arises  from  the  voluntary  act  of 
the  carrier,  and  does  not  relate  to  acts 
which  are  the  result  of  conditions  wholly 
beyond  Its  control.  East  Tennessee,  V.  & 
G.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 181  U.  S.  1,  18,  45  L.  ed.  719,  725, 
21  Sup.  Ct  Rep.  616.  The  reference  is 
not  to  any  inherent  lack  of  control  arising 
out  of  traffic  conditions,  but  to  the  require- 
ments of  the  local  authorities,  which  are 
assumed  to  be  binding  upon  the  carriers. 
The  contention  is  thus  merely  a  repetition 
in  another  form  of  the  argument  that  the 
Commission  exceeded  its  power;  for  it 
would  not  be  contended  that  local  rules 
could  nullify  the  lawful  exercise  of  Federal 
authority.  In  the  view  that  the  Commission 
was  entitled  to  make  the  order,  there  is 
no  longer  compulsion  upon  the  carriers  by 
virtue  of  any  inconsistent  local  require- 
ment. We  are  not  unmindful  of  the  gravity  S 
of  the*question  that  ii  presented  when  state  ? 
and  Federal  views  conflict.  But  it  was 
recognised  at  the  beginning  that  the  nation 
could  not  prosper  if  interstate  and  foreign 
trade  were  governed  by  many  muslers,  and« 
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where  the  interests  of  the  freedom  of  inter- 
state commerce  are  Inyolyed,  the  judgment 
of  Congress  and  of  the  agencies  it  lawfully 
establishes   must  control. 

In  conclusion:  Reading  the  order  in  the 
light  of  the  report  of  the  Commission,  it 
does  not  appear  that  the  Commission  at- 
tempted to  require  the  carriers  to  reduce 
their  interstate  rates  out  of  Shreveport  be- 
low what  was  found  to  be  a  reasonable 
charge  for  that  service.  So  far  as  these  in- 
terstate rates  conformed  to  what  was 
found  to  be  reasonable  by  the  Commission, 
the  carriers  are  entitled  to  maintain  them, 
and  they  are  free  to  comply  with  the  order 
by  so  adjusting  the  other  rates,  to  which 
the  order  relates,  as  to  remove  the  for- 
bidden discrimination.  But  this  result 
they  are  required  to  accomplish. 

The  decree  of  the  Commerce  Court  is 
affirmed  in  each  case. 

Affirmed. 

Mr.  Justice  linrton  and  Mr.  Jiistice 
Pitney  dissent. 


(234  U.  8.  US) 

UNITED  STATES,  PlflT.  In  Err., 

V. 

BUFFALO  PITTS  COMPANY. 

UiTfrED  States  (§  69*)— Implied  Contract 
—Use  of  Mortgaged  Pbofebty. 
The  United  States  must  be  held  liable 
upon  an  implied  contract  to  pajr  the  chat- 
tel mortgagee  of  a  traction  engine  for  its 
use  by  the  government  in  the  Reclamation 
Service  in  completing  a  contract  which  the 
public  contractor,  who  was  the  chattel 
mortgagor,  had  assigned  to  the  United 
Stat^,  where  the  government's  represent- 
atives knew  of  the  existence  of  the  mort- 
gage, and  represented  that  it  would  continue 
to  use  the  engine,  and  that,  if  left  in  its 
possession,  payment  for  the  use  would  be 
recommended,  and  the  mortgagee  left  such 
engine  with  the  government,  relying  upon 
such  representations,  and  upon  the  fact 
that  its  title  under  the  mortgage,  because 
of  the  mortgagor's  breach  of  condition,  was 
undisputed,  and  consented  to  such  reten- 
tion of  possession  by  the  government  in  the 
expectation  of  receiving  due  compensation, 
—especially  since  the  government  was  au- 
thorized by  the  act  of  June  17,  1902  (32 
Stat,  at  L.  388,  chap.  1093,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  662),  §  7,  under  which 
the  improvement  was  being  made,  to  ac- 
quire any  property  necessary  for  the  pur- 
pose, and,  if  need  be,  to  appropriate  it. 

[Ed.  Note.— For  other  cftsee,  see  Unltod  etatea. 
Cent.  Dig.  8  62 ;    Doc  Dig.  fi  C9.*] 

[No.  369.] 

Submitted  May  15,  1P14.    Decided  June  8, 

1914. 


IN  ERROR  to  the  United  SUtea  Circuit 
Court  ol  Appeals  for  the  Second  Cir- 
cuit to  review  a  judgment  which  affirmed 
a  judgment  of  the  Circuit  Court  for  the 
Western  District  of  New  York  against  the 
United  States  for  the  value  of  the  use  of 
certain  property  under  an  implied  contract 
for  payment.    Affirmed. 

See  same  case  bebw,  114  C.  C.  A.  119, 
193  Fed.  905. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Underwood 
for  plaintiff  in  error. 

Mr.  Edward  Payaon  "White  for  defend* 
ant  in  error.  ^^ 

•  Mr.  Justice  Day  delivered  the  opinion  of* 
the  court : 

This  suit  was  brought  by  the  Buffalo 
Pitts  Company  in  the  circuit  court  of  the 
United  States  for  the  western  district  of 
New  York  to  recover  for  the  value  of  the 
use  of  a  certain  engine  which  it  was  alleged 
the  United  States  was  under  an  implied 
eontract  to  pay.  The  action  was  begun 
under  the  Tucker  act  of  March  3»  1887  (24 
Stat,  at  L.  505,  chap.  359,  U.  S.  Comp. 
Stat.  1901,  p.  752),  and  the  court  of  orig- 
inal jurisdiction,  as  required  by  the  statute^ 
§  7,  made  findings  of  fact  and  conclusions 
of  law  under  which  it  held  the  government 
liable  and  rendered  judgment  for  the  plain- 
tiff's claim.  On  writ  of  error  the  circuit 
court  of  appeals  affirmed  that  judgment 
(114  C.  C.  A.  119,  193  Fed.  905),  and  tha 
case  is  brought  here. 

The  findings  of  fact  show  that:  Tha 
plaintiff  is  a  corporation  organized  under 
the  laws  of  New  York,  and  having  its  prin- 
cipal place  of  business  at  Buffalo,  New 
York,  manufacturing,  among  other  things, 
traction  engines.  On  May  20,  1905,  it  sold 
a  traction  engine  with  appurtenances  to 
the  Taylor-Moore  Construction  Company,  M 
delivered*at  Roswell,  New  Mexico,  and  took  • 
a  chattel  mortgage  thereon  to  secure  the 
payment  of  $1,600  of  the  purchase  price. 
The  chattel  mortgage  conveyed  the  engine 
and  appurtenances  to  the  plaintiff  on  condi- 
tion that  if  the  mortgagor  should  fail  to 
pay  the  sum  of  $1,600  according  to  certain 
notes,  or  should  attempt  to  dispose  of  or 
injure  the  property,  or  remove  the  same 
from  the  county  of  Chaves,  New  Mexico, 
or  if  the  mortgagor  should  not  take  proper 
care  of  the  property,  or  if  the  mortgagee 
should  at  any  time  deem  itself  unsafe  or 
insecure,  then  the  whole  amount  unpaid 
should  be  considered  immediately  due  and 
payable,  and  it  should  be  lawful  for  the 
mortgagee  to  take  the  property  and  remove 
the  same,  and  hold  or  sell  it  and  all  equity 
of  redemption  at  public  auction,  with  no- 
tice as   provided  by   law.     The  mortgage 
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was  duly  recorded  May  22,  1900,  and  no 
part  of  the  money  thereby  secured  has  ever 
been  paid  to  the  mortgagee,  which  has  ever 
since  been  the  owner  and  holder  of  the 
mortgage.  The  engine  was  put  to  work 
by  the  construction  company  upon  the  so- 
called  Hondo  Project,  being  part  of  the 
Reclamation  Service  undertsJken  by  the  De- 
partment of  the  Interior  of  the  United 
States,  which  work  was  being  prosecuted 
under  a  contract  between  the  United  States 
and  the  construction  company,  the  engine 
being  located  at  or  near  Roswell,  New 
Mexico. 

The  construction  company  having  made 
default  in  the  performance  of  its  contract^ 
on  or  about  June  7,  1905,  work  was  sus- 
pended thereunder,  and  the  construction 
company  then  assigned  all  its  interest  in 
the  contract  to  the  United  States,  which, 
pursuant  to  the  contract,  took  possession 
of  all  material,  supplies,  and  equipment 
belonging  to  the  construction  company,  in- 
cluding the  engine  and  appurtenances.  On 
June  16,  1905,  at  Roswell,  New  Mexico, 
the  plaintiff,  by  its  agents,  made  a  demand 
upon  the  defendant  through  Wendell  M. 
^Reed,  District  Engineer  of  the  Reclama- 
Mtion  Service  under  the  Department  of  the 
•  Interior,*  for  the  possession  of  the  engine 
and  appurtenances,  which  the  defendant 
then  and  there  refused,  and  thereafter  it 
retained  and  used  the  property  in  the  work 
under  the  contract  until  June  21,  1906. 
Reed  was  during,  and  before,  and  after, 
such  period,  the  local  representative  of  the 
government  in  charge  of  the  work  under 
the  contract  at  and  near  Roswell,  and  as 
such  took  possession  of  the  engine  and 
appurtenances  for  the  United  States. 
Thereafter  the  defendant,  by  the  Director 
of  the  United  States  Geological  Survey,  to 
whom  the  Secretary  of  the  Interior  referred 
the  matter,  and  by  the  Chief  Engineer  and 
Assistant  Chief  Engineer  of  the  Reclama- 
tion Service,  under  the  direction  of  the 
Department,  ratified  and  adopted  the  acts 
of  Reed  in  respect  to  the  possession  of  the 
engine  and  appurtenances.  The  mortgagor 
has  never  made  any  claim  to  the  property 
since  the  suspension  and  assignment  of  the 
contract  to  the  defendant. 

Plaintiff,  on  or  about  June  16,  1905, 
and  also  on  or  about  September  30,  1905, 
notified  the  defendant  of  the  execution  and 
filing  of  the  chattel  mortgage,  and  that 
the  plaintiff  claimed  the  property  under 
the  title  thereby  vested  in  it,  and  claimed 
the  right  of  possession  because  of  the  de- 
fault by  the  mortgagor  in  the  conditions 
thereof,  and  the  defendant  at  all  times 
well  knew  of  the  existence  and  fil'.og  of  the 
chattel  mortgage,  and  did  not  at  any  time 
dispute  the  validity  thereof.     On  Septem- 


ber 80,  1905,  the  defendant  represented  to 
the  plaintiff  that  it  was  using  and  would 
continue  to  use  the  engine  and  appurtenan- 
ces in  its  work,  and  that  any  legal  pro- 
ceedings to  recover  the  possession  thereof 
would  be  resisted  by  the  defendant,  and 
further  represented  to  the  plaintiff  that  if 
such  property  was  left  in  the  defendant's 
possession,  its  attorney  would  recommend 
payment  therefor.  The  plaintiff  relied  up- 
on the  fact  that  its  title  to  the  property 
under  the  chattel  mortgage  was  not  dis- 
puted by  the  defendant^.and  upon  the  rep-e« 
resentations  made  to  it  as  aforesaid,  andfj 
consented* to  defendant's  retaining  posses-* 
sion  of  the  property  in  expectation  of  re- 
ceiving due  compensation  therefor. 

The  question  in  this  ease  is,  did  these 
facts  warrant  the  deduction  that  the  govern- 
ment was  liable  upon  an  implied  contract 
to  pay  for  the  use  of  the  engine  T  In  cases 
brought  under  this  act  coming  up  from  a 
district  or  circuit  court  of  the  United 
States,  the  findings  of  fact  of  the  trial 
court  are  conclusive,  and  the  question  it 
whether  the  conclusions  of  law  were  war- 
ranted by  the  facts  found  (Chase  v.  United 
States,  156  U.  S.  489,  500,  39  L.  ed.  234, 
298,  15  Sup.  Ct.  Rep.  174).  Exceptions  to 
the  rule  may  exist  if  the  record  enables  the 
court  to  conclude  that  the  ultimate  facts 
found  are  not  supported  by  any  evidence 
whatever  (Collier  v.  United  States,  178 
U.  S.  79,  43  L.  ed.  621,  19  Sup.  Ct.  Rep. 
330). 

We  think  the  circuit  court  and  the  cir- 
cuit court  of  appeals  were  right  in  conclud- 
ing that,  under  the  facts  found,  the  United 
States  was  liable  upon  an  implied  contract. 
As  to  the  plaintiff,  it  is  specifically  found 
that  it  left  the  property  wiUi  the  defendant, 
relying  upon  the  fact  that  its  title  to  the 
property  under  the  mortgage  was  not  dis- 
puted, and  upon  the  representations  made 
to  it,  and  consented  to  the  defendant's  re- 
taining possession  of  the  property  in  ex* 
pectation  of  receiving  compensation  for  it; 
as  to  the  government,  it  is  found  that  it 
was  well  known  to  it  that  the  chattel  mort- 
gage existed,  and  its  validity  was  undis- 
puted, and  that  it  would  continue  the  use 
of  the  engine  and  appurtenances,  and,  if 
left  in  its  possession,  payment  would  be 
recommended  for  such  use. 

True  it  is  that  under  the  Tucker  act 
there  is  no  Jurisdiction  in  the  court  of 
claims  or  district  courts  of  the  United  States 
to  recover  for  acts  merely  tortious,  the 
statute  providing  that  there  shall  be  no 
recovery  except  in  cases  not  sounding  in 
tort.  It  has  been  said  in  the  case  cited 
for  the  government,  Harley  v.  United  States^ 
198  U.  S.  229,  49  L.  ed.  1029,  25  Sup.  Ct 
Rep.  634,  that  there  must  be  some  meeting 
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fi  of  the  mindf  of  the  parties  upon  the  f  aot  | 
*^tbat  compensation  will  be  made.  In*  that 
case  it  was  found  that  there  was  no  demand 
baaed  upon  a  convention  between  the  par- 
ties, or  coming  together  of  minds,  for  while 
the  plaintiff,  an  employee  of  the  goyernment 
in  the  Bureau  of  Printing  and  Engraving, 
supposed  and  understood  he  would  be  en- 
titled to  compensation  for  certain  improve- 
ments made  in  printing  presses  which  were 
used  for  many  years  by  the  Bureau,  the 
findings  also  set  forth  in  express  -  terms 
that  it  was  supposed  and  understood  by 
the  officers  of  the  government  that  the 
claimant  would  neither  expect  nor  demand 
remuneration,  and  this  fact,  said  this  court, 
distinguished  it  from  McKeever  t.  United 
States,  14  Ct.  CI.  396,  affirmed  by  this  court; 
also  from  United  States  v.  Lynah,  188  U. 
6.  446,  47  L.  ed.  639,  23  Sup.  Ct.  Rep. 
■349,  and  the  other  cases  cited  by  appellant. 
In  the  present  case,  as  we  have  said, 
there  is  nothing  to  show  that  the  govern- 
ment expected  to  use  the  engine  and  appur- 
tenances without  compensation.  It  did  not 
dispute  the  mortgage,  and  the  findings  of 
fact  clearly  show  that  if  the  government 
had  the  right  to  take  the  property,  not- 
withstanding the  mortgage  interest  which 
the  plaintiff  had  in  it,  it  made  no  claim  of 
right  to  take  and  use  it  without  compensa- 
tion as  against  the  prior  outstanding  mort- 
gage, which  distinctly  reserved  the  right 
to  take  and  sell  the  property  under  the 
circumstances  shown,  and  which,  after  the 
breach  of  condition,  vested  the  right  of 
possession  and  the  right  to  convert  the 
property  in  the  mortgagee.  Kitchen  v. 
Schuster,  14  N.  M.  164,  89  Pac.  261. 

Furthermore,  the  government  was  au- 
thorized by  §  7  of  the  act  of  June  17, 
1902  (32  Stat,  at  L.  388,  chap.  1093,  U.  8. 
Comp.  Stat.  Supp.  1911,  p.  662),  under 
which  this  improvement  was  being  made, 
to  acquire  any  property  necessary  for  the 
purpose,  and,  if  need  be,  to  appropriate 
it.  It  may  be  said,  as  contended,  that 
under  the  contract  with  the  construction 
company  the  government  had  a  right  to 
take  possession  of  this  engine,  which  was 
in  possession  of  the  company  as  mortgagor, 
^  and  by  virtue  of  the  terms  of  the  agree- 
U  ment  complete  the  work,  but  it  could  not  in 
-*  this* manner  extinguish  the  rights  of  the 
mortgagee,  nor  did  it  undertake  to  do  so. 
Under  such  circumstances  we  think  the 
former  decisions  of  this  court,  recognizing 
the  general  principles  of  justice  which  give 
rise  to  implied  obligations,  and  enforcing 
the  right  of  compensation  when  private 
property  is  taken  for  a  public  use,  require 
the  ^vemment  to  make  compensation  for 
the  use  of  this  engine,  and  that  the  facts 
l>ring  this    case   within    United    States   t. 


Qreat  Falte  Mfg.  Co.  112  U.  8.  646,  28  L. 
ed.  846,  5  Sup.  Ct.  Rep.  306,  and  United 
States  V.  Lynikh,  supra.  In  the  latter  case, 
where  it  was  sought  to  recover  damages 
for  the  alleged  taking  of  the  plaintiff's 
property  in  the  construction  of  a  dam  which 
had  the  effect  to  overflow  lands  belonging 
to  him,  and  destroy  their  value,  after  an 
extended  review  of  the  previous  cases  in 
this  court,  it  was  said  <p.  464) : 

'The  rule  deducible  from  these  cases  is 
that  when  the  government  appropriates 
property  which  it  does  not  claim  as  its 
own,  it  does  so  under  an  implied  contraci 
that  it  will  pay  the  value  of  the  property 
it  so  a^ropriates.  It  is  earnestly  con- 
tended in  argument  that  the  government 
had  a  right  to  appropriate  this  prc^erty. 
This  may  be  conceded,  but  there  is  a  vast 
difference  between  a  proprietary  and  a 
governmental  right.  When  the  govern- 
ment owns  property,  or  claims  to  owm 
it,  it  deals  with  it  as  owner  and  by 
virtue  of  its  ownership,  and  if  an  officer 
of  the  government  takes  possession  of  prop- 
erty under  the  claim  that  it  belongs  to  the 
government  (when  in  fact  it  does  not)« 
that  may  well  be  considered  a  tortious 
act  on  his  part,  for  there  can  be  no  im- 
plication of  an  intent  on  the  part  of  the 
government  to  pay  for  that  which  it  claims 
to  own.  Very  different  from  this  proprie- 
tary right  of  the  government  in  respect 
to  property  which  it  owns  is  its  govern- 
mental right  to  appropriate  the  property 
of  individuals.  All  private  property  is  held 
subject  to  the  necessities  of  government.  The 
right  of  eminent  domain  underlies  aU  such^ 
rights  of  property.  The  government  mayg 
take  personal  or  real  •property  whenever* 
its  necessities  or  the  exigencies  of  the  oc- 
casion demand.  So  the  contention  that 
the  government  had  a  paramount  right  to 
appropriate  this  property  may  be  conceded, 
but  the  Constitution,  in  the  5th  Amend- 
ment, guarantees  that  when  this  govern* 
mental  right  of  appropriation — ^this  asserted 
paramount  right — is  exercised,  it  shall  be 
attended  by  compensation. 

"...  Whenever,  in  the  exercise  of 
its  governmental  rights,  it  takes  property, 
the  ownership  of  which  it  concedes  to  be 
in  an  individual,  it  impliedly  promises  to 
pay  therefor.  Such  is  the  import  of  the 
cases  cited  as  well  as  of  many  others." 

In  Hooe  v.  United  States,  218  U.  S.  322, 
64  L.  ed.  1065,  31  Sup.  Ct.  Rep.  86,  the 
attempt  to  make  the  government  liable  for 
rent  was  in  the  face  of  a  statute  of  the 
United  States  which  provided  that  no  con- 
tract should  be  made  for  rent  until  an 
appropriation  for  that  purpose  had  been 
made  by  Congress.  In  the  present  case^ 
the  government  had  the  right  to  contract 
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for  this  work  under  statutory  authority, 
and  to  acquire  property  necessary  to  that 
end.  Under  the  contract  it  might  take 
possession  of  the  construction  company's 
property,  and,  it  may  be  conceded,  finish 
the  contract  with  such  property,  but  it 
had  no  right  to  use  the  property  of  others 
without  compensation,  and  in  this  case  it 
did  not  assume  to  do  so.  The  mortgagee 
had  a  distinct  right  in  the  property,  which 
had  accrued  to  it  before  the  property  was 
entered  upon,  and  was  authorized  to  take 
and  hold  the  same  as  against  the  attempted 
transfer  of  the  mortgagor.  While  the  gOT- 
emment  claimed  the  right  to  thus  take 
and  use  the  property,  it  neTertheless  held 
it  without  denying  the  right  of  the  owner 
to  compensation.  When  it  takes  property 
under  such  circumstances  for  an  authorized 
governmental  use,  it  i^ipliedly  promises 
to  pay  therefor.  This  accords  with  the 
principles  dedared  in  the  preTious  cases 
in  this  court,  and  arises  because  of  the 
^  Constitutional  obligation  embodied  in  the 
g  6th  Amendment  to  the  Constitution  of  the 
•  United*  States,  guarantying  the  owner  of 
property  against  its  appropriation  for  a 
governmental  use  without  compensation. 

Wc  find  no  error  in  the  judgment  of  the 
Circuit  Court  of  Appeals,  and  it  is  affirmed. 


(2S4  U.  S.  S3e) 

UNITED  STATES,  Appt, 

V. 

UNITED  ENGINEERING  &  CONSTRUCT- 
ING COMPANY. 

United  States  (§  78*)— Delay  in  Com- 
PLETiNo  Public  Co ntb act— Fault  op 
Government. 

1.  A  contractor  who  unreasonably  delays 
the  completion  of  a  public  work  under  a 
supplemental  contract  which  fixes  no  defi- 
nite time  for  performance  cannot  be  charged 
therefor  by  the  rule  of  the  original  contract 
stipulating  liquidated  damages  for  each 
day's  delay,  where  the  work  under  the 
original  contract  was  delayed  solely  because 
of  the  fforemment's  fault  beyond  the  time 
fixed  uierein  for  completioni  since  the 
government  must,  under  such  circumstances, 
be  deemed  to  have  waived  the  stipulation  for 
liquidated  damages,  and,  in  order  to  recover 
on  account  of  the  contractor's  subsequent  de- 
lays, must  show  the  actual  damages  sus- 
tained, no  matter  how  impracticable  it  may 
be  to  prove  actual  damages. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Gene.  Dig.  I  6S;   Dec.  Dig.  9  73.*J 

United  States  (i  70*)— Conteacts— lUx- 
TBA  Expense. 

2.  The  extra  cost  of  inclosing  certain  ma- 
chinery in  casing,  necessitated  by  the  build- 
ing of  a  plank  walk  across  the  top  of  a  pipe 
in  a  pumping  plant,  to  protect  the  workmen 
from  high-speed  gearing,  must  be  allowed 
the  contractor  for  the  construction  of  such 


pumping  plant  for  the  government,  where 

the  expense  was  made  necessary  by  the  gov* 

emment. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  9  63;    Dec.  Dig.  9  70.*] 

United  States   (§  70*)— Contracts— Ex- 
tra Expense. 

3.  A  contractor  for  the  construction  of  a 
pumping  plant  for  the  government  lAould 
be  allowed  the  cost  of  repairs  made  neces- 
sary by  the  breakage  of  certain  pipes,  due 
to  the  sudden  increase  in  the  pressure  in 
the  salt  and  fresh-water  system  in  a  gov- 
ernment Navy  Yard,  which  was  caused  by 
the  government  without  notice  to  the  con- 
tractor, and  without  his  fault. 

[Ed.  Note.— For  other  cases,  see  United  €tates» 
Cent  Dig.  i  6S:    Deo.  Dig.  i  70.*] 

[No.  381.] 

Submitted  May  8,  1014.     Decided  June  9, 

1914. 

APPEAL  from  the  Court  of  aaims  to  r^ 
view  a  judgment  against  the  United 
States  in  a  suit  upon  a  contract  for  publio 
work.     Affirmed. 

See  same  case  below,  47  Ct.  CL  480. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Thompson 
and  Mr.  P.  M.  Ashford  for  appellant, 

Messrs.  Frederic  D.  McKenney,  John 
S.  Flannery,  and  William  Hiu  for  ap- 
pellee. ^ 

*  Mr.  Justice  Day  delivered  the  opinion  ol  • 

the  court: 

Suit  was  brought  in  the  court  of  claims 
by  the  United  Engineering  &  Contracting 
Company  to  recover  of  the  United  States 
upon  a  contract,  dated  the  15th  of  Septem- 
ber, 1900,  for  the  construction  within  seven 
calendar  months  from  the  date  of  the  con- 
tract, namely,  by  April  15,  1901,  of  a 
pumping  plant  for  Dry  Dock  No.  8  at  the 
New  York  Navy  Yards,  the  work  to  be 
done  in  accordance  with  certain  plans  and 
specifications  annexed  to  and  forming  a 
part  of  the  contract.  The  claimant  r^ 
covered  a  judgment  (47  Ct.  CI.  489),  and 
the  United  States  brings  this  appeal. 

The  principal  question  in  the  case  involves 
the  correctness  of  that  part  of  the  judg- 
ment of  the  court  of  claims  which  permitt^ 
the  claimant  to  recover  $6,000,  which  the 
government  had  deducted  as  liquidated 
damages  for  240  days'  delay  in  the  eom* 
pletion  of  the  work,  at  the  rate  of  $25  per 
day.  To  understand  this  question  the  terms 
of  the  contract  and  certain  facts  found  by 
the  court  of  claims,  upon  which  the  case  is 
to  be  considered  hpre,  must  be  had  in  view. 

The  claimant  rommenced  the  construo- 
tion  of  the  work  in  accordance  with  the 
contract,  and  after  a  portion  thereof  had 
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been  done  the  Navy  Department  concluded 
to  connect  Dzy  Dock  No.  2  with  Dry  Dock 
JB  No.  3,  and  to  build  a  single  pumping  plant 
«  for  both  docks.  To  that  end,  on  July  21, 
*  1901,  a  supplemental  contract  was  entered 
into  with  the  United  States,  whereby  the 
claimant  agreed,  for  an  additional  sum,  to 
furnish  all  the  material  and  labor  neces- 
sary to  carry  out  the  changes  in  and  addi- 
tions to  the  plant  originally  contracted  for, 
and   to   complete   the   work   on   or   before 
October  15,  1901,  to  which  date  the  original 
contract  was  extended. 

While  the  work  was  progressing  under 
the  original  and  supplemental  contracts,  a 
controversy  arose  between  the  claimant 
and  the  civil  engineer  in  charge  as  to  the 
proper  method  of  designing  and  construct- 
ing the  floor  of  the  pump  well,  and  as  to 
the  correct  interpretation  of  the  require- 
ments of  the  specifications  concerning  other 
matters,  which  resulted  in  considerable 
delay  and  the  cessation  of  work  without  the 
fault  of  the  claimant.  On  January  13, 
1903,  the  chief  of  the  Bureau  of  Yards  and 
Docks  appointed  a  board  to  consider  changes 
in  the  bottom  of  the  pump  well,  and  the 
compensation  to  be  paid  therefor,  of  which 
the  claimant  was  advised  by  letter,  and  it 
was  informed  that  it  would  be  expected  to 
immediately  resume  work  under  its  con- 
tract, and  push  the  same  to  completion  with 
utmost  despatch,  otherwise  the  Bureau 
would  annul  the  contract  and  take  over  the 
entire  work.  The  claimant  thereupon  prom- 
ised to  push  the  work  to  completion  as 
rapidly  as  possible,  with  which  promise  the 
Bureau  appears  to  have  been  satisfied. 

On  February  15,  1903,  after  the  date 
fixed  for  the  completion  of  the  work  under 
the  original  and  supplemental  contracts,  a 
second  supplemental  contract  was  entered 
into,  whereby  the  claimant  agreed  to  con- 
struct three  hatches  in  the  roof  of  the  pump 
well  for  additional  compensation.  Nothing 
was  said  in  this  contract  as  to  the  time  of 
completion,  or  as  to  delays  under  prior 
oontrHcts. 

The  board  of  officers  appointed  to  con- 
sider the  design  of  the  floor  of  the  pump 
^  well  and  other  matters  in  controversy  re- 
g  ported  February  16,  1903,  that  there  were, 
«  as^conceded  by  the  Bureau,  errors  in  the 
design  of  the  pump  well  floor;  that  tho 
work  done  and  materials  furnished  by  the 
claimant  complied  with  the  specifications, 
and  that  it  was  not  chargeable  with  im- 
proper work  or  procedure,  and  the  board 
estimated  the  increased  compensation  for 
tb^  new  work,  and  made  certain  allowances 
to  the  claimant.  On  March  7,  1903.  a  third 
supplemental  contract  was  entered  into, 
which  embodied  the  changes  found  neces- 
sary in  the  original  plan  for  the  construc- 


tion of  the  floor  of  the  pump  well,  and  the 
increased  compensation  to  claimrnt  therefor. 
Nothing  was  said  in  this  contract  as  to  the 
date  of  the  completion  of  the  work  thereto- 
fore contracted  for,  nor  as  to  prior  delays. 

The  claimant  proceeded  under  the  con- 
tracts with  reasonable  despatch  and  with- 
out delay  on  its  part  until  May  1,  1903» 
when  the  work  was  ready  for  the  installa- 
tion of  the  machinery.  Up  to  this  date  the 
claimant  was  delayed  by  tiie  government  in 
making  changes  and  alterations  in  the  work, 
and  in  the  use  of  the  docks  for  docking 
vessels  while  the  work  was  going  forward. 
No  delays  were  chargeable  to  the  claimant 
up  to  October  15,  1901,  the  time  fixed  for 
the  completion  of  the  work,  nor  thereafter 
to  May  1,  1903.  During  this  period,  due  to 
the  delays  of  the  government,  the  claimant 
incurred  additioliil  expenses  for  superin* 
tendence  and  maintenance.  During  the 
period  from  May  1,  1903,  to  April  21,  1904, 
the  work  was  delayed  by  the  claimant's 
subcontractors  in  not  getting  the  pump 
castings  in  place,  for  which  the  government 
was  not  responsible.  The  claimant  was 
also  delayed  for  a  few  days  during  said 
period  by  the  government  while  using  the 
docks  for  docking  vessels. 

At  the  request  of  the  Bureau  a  civil 
engineer  made  a  review  of  the  matter  of 
delays,  and  in  February,  1905,  reported 
that,  notwithstanding  the  increased  work 
required  by  the  supplemental  agreements 
and  the  restrictions  placed  upon  the  work,  $ 
the  claimant  was  up  to  time^on  its  contracts  ^ 
to  May  1,  1903,  but  that  subsequent  to  that 
date,  and  up  to  April  21,  1004,  it  had  taken 
seven  calendar  months'  more  time  than  was 
necessary.  After  the  plant  was  completed 
a  board  vras  appointed  to  pass  upon  it, 
which  recommended  certain  deductions  from 
the  contract  price  for  failure  to  strictly 
comply  with  the  specifications.  On  March 
24,  1905,  the  civil  engineer  in  charge  trans- 
mitted to  the  claimant  a  supplemental 
agreement  covering  the  deductions,  which 
agreement  contained  a  reservation  that 
nothing  therein  and  no  action  taken  under 
it  should  aifect  the  rights  of  either  party  in 
the  matter  of  delay  and  the  completion  of 
the  work,  or  otherwise,  except  as  specifical- 
ly stated,  which  supplemental  agreement 
claimant  refused  to  execute.  In  February, 
lOOG,  long  after  the  plant  had  been  accepted, 
the  Bureau  held  the  claimant  responsible 
for  240  days'  delay  at  the  rate  of  $25  per 
day,  or  $6000,  as  liquidated  damages,  and 
deducted  the  same  from  the  balance  due 
under  the  contract,  which  the  claimant  ac- 
cepted under  protest,  and  it  subsequently 
filed  with  the  Bureau  a  vrritten  protest 
against  the  deductions  for  delays  and  dis* 
allowances.    The  work  was  completed  and 
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accepted    finally    by    the    government    on 
April  5,  1905. 

Notwithstanding  the  delays  of  the  goTem- 
ment,  the  court  of  claims  found  that  the 
claimant,  with  reasonable  diligence^  could 
have  completed  the  plant  for  tests  during 
the  period  by  about  September  21,  1003, 
and  found  that  if  it  was  chargeable  for  the 
delay  according  to  the  liquidated  damage 
clause  of  paragraph  12  of  the  specifications 
of  $25  per  day,  the  deduction  would  be  $750 
less  than  the  government  had  deducted.  But 
it  found  that,  if  the  claimant  was  only 
liable  for  actual  damages,  and  it  did  so 
determine,  since  there  was  no  evidence  as 
io  guch  damages,  the  claimant  was  entitled 
to  recover  the  entire  amount  deducted. 
9  In  the  original  contract  the  specifica- 
•  tions  provided^  paragraph  12,  for  liquidated 
damages  for  delay,  as  follows : 

"12.  Damages  for  delay. — In  case  the 
work  is  not  completed  within  the  time 
specified  in  the  contract,  or  the  time  allowed 
by  the  Chief  of  the  Bureau  of  Yards  and 
Docks  under  paragraph  11  of  this  specifica- 
tion, it  is  distinctly  understood  and  agreed 
that  deductions  at  the  rate  of  $25  per  day 
shall  be  made  from  the  contract  price  for 
each  and  every  calendar  day  after  and  ez- 
elusive  of  the  date  within  which  completion 
was  required  up  to  and  including  the  data 
of  completion  and  acceptance  of  the  work, 
•aid  sum  being  specifically  agreed  upon  as 
the  measure  of  damage  to  the  United  States 
by  reason  of  delay  in  the  completion  of 
the  work;  and  the  contractor  shall  agree 
and  consent  that  the  contract  price,  reduced 
by  the  aggregate  of  damages  so  deducted, 
•hall  be  accepted  in  full  satisfaction  for  all 
Work  done  under  the  contract.** 

Under  the  provisions  of  this  paragraph, 
if  there  had  been  nothing  subsequently 
changing  the  rights  of  the  parties,  and  the 
delay  had  resulted  from  the  failure  of  the 
claimant  to  complete  the  work  within  the 
time  specified,  the  deduction  at  the  rate  of 
$25  per  day  might  have  been  made  by  the 
United  States  as  liquidated  damages.  This 
was  the  sum  estimated  and  agreed  upon  be- 
tween the  parties  as  the  damages  which 
might  be  regarded  as  sustained  by  the  gov- 
ernment in  event  of  the  breach  of  the  claim- 
ant's obligation  to  complete  the  work  with- 
in the  stipulated  time.  Such  contracts  for 
liquidated  damages,  when  reasonable  in 
their  character,  are  not  to  be  regarded  as 
penalties,  and  may  be  enforced  between  the 
parties.  See  Sun  Printing  ft  Pub.  Asso.  ▼. 
Moore,  183  U.  S.  642,  46  L.  ed.  366,  22 
Sup.  Ct.  Rep.  240,  in  which  the  matter  is 
fully  discussed. 

The  precise  question  here  is  whether, 
when  the  work  was  delayed  solely  because 
«f  the  goTernment's  fault  beyond  the  time 


fixed  for  its  completion,  and  afterwards  the  g 
work  was  completed  without  any  definite  § 
time  being  fixed  in*which  it  was  to  be  done,* 
the  claimant  can  be  charged  for  the  subse- 
quent delays  for  which  he  was  at  fault  by 
the  rule  of  the  original  contract,  stipulat- 
ing liquidated  damages,  or  was  that  stipula- 
tion waived  by  the  conduct  of  the  govern* 
ment,  and  was  it  obligatory  upon  it,  in 
order  to  recover  for  the  subsequent  delays* 
to  show  the  actual  damages  sustained.  We 
think  the  better  rule  is  that  when  the  con- 
tractor has  agreed  to  do  a  piece  of  work 
within  a  given  time,  and  the  parties  hava 
stipulated  a  fixed  sum  as  liquidated  dam- 
ages, not  wholly  disproportionate  to  •  the 
loss  for  each  day's  delay,  in  order  to  enforce 
8u6h  payment  the  other  party  must  not 
prevent  the  performance  of  the  contract 
within  the  stipulated  time;  and  that  where 
such  is  the  ease,  and  thereafter  the  work 
is  completed,  though  delayed  by  the  fault 
of  the  contractor,  the  rule  of  the  original 
contract  cannot  be  insisted  upon,  and  liqui- 
dated damages  measured  thereby  are  waived. 
Under  the  original  and  first  supplemental 
agreements,  the  claimant  knew  definitely 
that  he  was  required  to  complete  the  work 
by  a  fixed  date.  Presumably  the  claimant 
had  made  its  arrangements  for  completion 
within  the  time  named.  Certainly  the  other 
contracting  party  ought  not  to  be  permitted 
to  insist  upon  liquidated  damages  when  it 
is  responrible  for  the  failure  to  complete  by 
the  stipulated  date;  to  do  this  would  per- 
mit it  to  recover  damages  for  delay  caused 
by  its  own  conduct. 

It  may  be  that  damages  were  sustained 
by  the  failure  to  carry  out  the  subsequent 
agreement.  But  the  government,  as  well 
as  the  claimant,  saw  fit  to  go  on  with  the 
work  with  no  fixed  rule  for  the  time  of 
its  completion,  so  that  it  be  reasonable,  and 
the  government  required  no  stipulation  in 
the  second  and  third  supplemental  contracts 
as  to  damages  in  a  fixed  and  definite  sum 
for  failure  to  complete  the  work  as  required. 
Under  such  circumstances  we  think  it  must 
be  content  to  recover  such  damages  as  it 
is  able  to  prove  were  actually  suffered. 
*  This  conclusion  is  in  accord  with  the  rule  • 
of  the  English  cases.  In  Dodd  v.  Churton, 
[1897]  1  Q.  B.  662,  Chitty,  L.  J.,  said: 

"The  law  on  the  subject  is  well  settled. 
The  case  of  Holme  ▼.  Guppy,  8  Mees.  4  W. 
387,  1  Jur.  826,  and  the  subsequent  cases 
in  which  that  decision  has  been  followed, 
are  merely  examples  of  the  well-known 
principle  stated  in  Comyns's  Digest,  Condi- 
tion L,  (6),  that,  where  performance  of 
a  condition  has  been  rendered  impossible 
by  the  act  of  the  grantee  himself,  the 
grantor  is  exonerated  from  performance  of 
it.    The  law  on  the  subjeet  was  very  neatly 
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pat  by  BylcB,  J.,  in  Russell  v.  Sa  da  Band- 
eira,  13  C.  B.  N.  S.  149,  32  L.  J.  C.  P.  N.  S. 
(»,  9  Jur.  N.  S.  718,  7  L.  T.  N.  S.  804. 
This  principle  is  applicable  not  to  build- 
ing contracts  only,  but  to  all  contracts.  If 
a  man  agrees  to  do  something  by  a  partic- 
ular day,  or,  in  default,  to  pay  a  sum  of 
money  as  liquidated  damages,  the  other 
party  to  the  contract  must  not  do  anything 
to  prevent  him  from  doing  the  thing  con- 
tracted for  within  the  specified  time." 

The  same  rule  was  followed  with  ap- 
proTal  by  the  New  York  Court  of  Appeals 
in  a  weU-considered  case,  Mosler  Safe  Co. 
V.  Maiden  Lane  S.  D,  Co.  190  N.  Y.  479, 
87  L.RJL(N.8.)  868,  93  N.  E.  81,  ia  which 
it  was  held  that,  even  where  both  parties 
are  responsible  for  the  delays  beyond  the 
fixed  time,  the  obligation  for  liquidated 
damages  is  annulled,  and,  in  the  absence 
of  a  provision  substituting  another  date, 
it  cannot  be  revived,  and  the  recovery  for 
subsequent  delays  must  be  for  actual  loss 
proved  to  have  been  sustained. 

This  principle  is  applicable  here;  the 
conduct  of  the  government's  agents  had 
caused  the  delays  up  to  May  1,  1913,  and 
the  subsequent  delays,  though  chargeable 
to  the  claimant,  would  only  give  rise  to 
a  claim  for  damages  measured  by  the 
actual  loss  sustained.  Mosler  Safe  Co. 
V.  Maiden  Lane  S.  D.  Co.  supra.  We 
think  the  application  of  this  rule  is 
not  changed  by  the  difficulty  suggested, 
^  that  it  might  be  impracticable  to  prove 
^  actual  damages.  This  fact,  if  such  it  be, 
*  would  not  permit  the  government  •by  its 
own  fault  to  prevent  the  performance  of 
the  contract,  and  to  do  that  which  amounts 
to  a  waiver  of  the  stipulation,  and  then 
insist  upon  it  as  a  rule  of  damages.  We 
think  the  court  of  claims  was  right  upon 
this  principal  branch  of  the  case. 

There  are  certain  minor  assignments  of 
error  to  the  conclusions  and  judgment  of 
the  court  of  claims.  The  government  was 
held  responsible  for  the  extra  cost  of  en- 
closing certain  machinery  in  casing  neoes- 
sitated  by  its  building  a  plank  walk  across 
the  top  of  the  pipe  in  the  pumping  plant 
to  protect  its  workmen  from  high  speed 
gearing.  The  court  of  claims  found  that 
this  expense  was  made  necessary  by  the 
government,  and  allowed  for  it.  We  find 
no  error  in  this.  Also,  as  to  the  assignment 
of  error  to  the  judgment  of  the  court  of 
claims  under  finding  11,  awarding  dam- 
ages for  repairs  made  necessary  by  the 
breakage  of  certain  pipes,  caused  by  sud- 
den increase  in  the  pressure  in  the  salt 
and  fresh  water  systems  in  the  Navy  Yard, 
the  court  of  claims  found  that  these  breaks 
were  caused  by  the-  government  without 
notice   to   the    claimant,    and    without    its 


I  fault.  We  find  no  error  in  the  judgment 
of  the  court  of  claims  awarding  damages 

I  under  this  finding. 

I  It  follows  that  the  judgment  of  the  Courl 
of  Claims  is  affirmed. 


(2S4  U.  8.  S46) 
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NICHOLS .  CHISHOLM  LUMBER  COM- 
PANY, the  Minneapolis  Trust  Company, 
and  Hiram  R.  Lyon.     (No.  874.) 


UNITED  STATES,  Appt., 

V. 

NICHOLS  -  CHISHOLM  LUMBER  COM- 
PANY,  the  Minneapolis  Trust  Company, 
and  Hov^  C.  Clark.     (No.  875.) 

Indians  (§  15»)~Restrictions  on  Auxn- 
ATloN— Removal— ** Mixed  Bijoods." 
Every  Chippewa  Indian  having  an  iden« 
tifiable  admixture  of  white  blood,  however 
small,  is  a  "mixed-blood"  Indian  within  ths 
meaning  of  the  Clapp  amendment  (act  of 
June  21,  1006  [34  Stat,  at  L.  325,  chap. 
3504],  act  of  March  1,  1907  [34  Stat,  at 
L.  1016,  chap.  2285]),  removing  all  restrio- 
tions  as  to  sale,  encumbrance,  or  taxation  of 
allotments  within  the  White  Earth  Indian 
Reservation,  held  by  mixed-blood  Indians, 
and  providing  that  the  right  of  full-blood 
Indiana  to  be  free  from  such  restriotiona 
shall  rest  with  the  Secretary  of  the  Interior, 
who  may  remove  the  same  when  satisfied 
that  such  full-blood  Indians  are  competent 
to  handle  their  own  affairs. 


[Ed.   Note.— For  other  cases,  tee  Indians, 
Cent.  Dlx.  6fi  17.  29.  M.  87-44:    Dec  Dig.  i  IS.* 

For  other  deflnitions,  see  Words  and  Phrases. 
▼oL  6,  p.  4646.] 

[Not.  873,  874,  875.] 

Argued  April   7»   1914.     Decided  June  8^ 

1914. 

TWO  APPEALS  from  the  United  Statea 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  to  review  decrees  which  reversed  de- 
crees of  the  District  Court  for  the  District 
of  Minnesota,  in  favor  of  the  government  ia 
a  suit  to  set  aside  Indian  conveyances.  Af- 
firmed.   Also  an 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree dismissing  the  bill  in  a  suit  by  tha 
United  States  to  set  aside  an  Indian  oon- 
veyance.  Affirmed. 
See  aame  case  below,  208  Fed.  988. 


*For  ULiier  ca»e8  see  eame  topic  A  S  numbsb  In  Dec.  A  Am.  Dige.  1907  to  date,  A  Rep'r  Indexes 
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8      statement  by  Mr.  Juetice  Day: 

*  *  These  suits  were  brought  by  tiie  United 
States  in  the  circuit  court  of  the  United 
States  for  the  district  of  Minnesota  against 
the  appellees^  to  set  aside  certain  conTey- 
ances  under  and  through  which  the  appel- 
lees claimed  title  to  lands,  particularly 
described,  in  the  White  Earth  Indian  Reser- 
vation in  Minnesota.  The  decree  of  the 
district  court  (which  had  succeeded  the 
circuit  court)  in  the  first  two  cases  in 
favor  of  the  government  was  reversed  by 
the  circuit  court  of  appeals  for  the  eighth 
circuit,  while  the  decree  dismissing  the  bill 
in  the  last  case  was  affirmed  (208  Fed. 
988). 

By  the  treaty  of  March  10, 1807  ( 16  Stat 
at  L.  719),  creating  the  White  Earth  In- 
dian Reservation,  the  Chippewas  of  the 
Mississippi  ceded  all  their  land  in  Minne- 
sota, except  certain  described  tracts,  to  the 
United  States,  and  the  government  set  apart 
the  White  Earth  Reservation  for  their  use, 
and  provision  was  made  for  the  certifica- 
tion to  each  Indian  of  not  to  exceed  160 
acres  of  the  land  of  such  reservation  in 
lots  of  40  acres  each,  upon  the  cultivation 
i.  of  10  acres,  provided,  that  the  land  should 
^  be  exempt  from  taxation  and  sale  for  debt, 

*  and  should  not  be  alienated  ^except  with 
the  approval  of  the  Secretary  of  the  In- 
terior, and  then  only  to  a  Chippewa  Indian. 
The  act  of  February  8,  1887  (24  Stat  at 
L.  388|  chap.  119),  provided  for  the  al- 
lotment of  land  in  the  Indian  reservations 
in  severalty  to  the  Indians,  and  that  (§5) 
upon  the  approval  of  the  allotments  patents 
should  issue  therefor  in  the  name  of  the 
allottees,  which  should  be  of  the  legal  ef- 
fect and  declare  that  the  United  States 
held  the  land  for  twenty-five  years,  in  trust 
for  the  sole  use  and  benefit  of  the  Indian 
to  whom  the  allotment  was  made,  or,  in 
case  of  his  death,  of  his  heirs,  according 
to  the  laws  of  the  state  or  territory  where 
the  land  was  located,  and  that,  at  the  ex- 
piration of  that  time,  the  United  States 
would  convey  the  same  to  the  Indian  or  his 
heirs  in  fee,  discharged  of  the  trust,  and 
free  of  all  charge  or  encumbrance  whatso- 
ever; provided  that  the  President  of  the 
United  States  might,  in  his  discretion,  ex- 
tend the  period,  and  provided  that  any  con- 
veyance or  contract  touching  the  lands  be- 
fore the  expiration  of  the  trust  period  should 
be  null  and  void.  The  Nelson  act  of  Jan- 
uary 14,  1889  (25  Stat  at  L.  642,  chap. 
24),  provided  for  the  relinquishment  to  the 
United  States  of  that  part  of  the  reserva- 
tion remaining  after  the  allotment,  subject 
to  the  act  of  February  8,  1887,  supra,  in 
severalty,  to  the  Chippewa  Indians  in  Min- 
nesota, the  act  to  become  operative  only 
upon  the  assent  of  a  certain  number  of 


Indians  being  obtained.  By  the  act  of 
February  28,  1891  (26  Stat  at  L.  794, 
chap.  383),  the  allotments  were  limited  to 
80  acres  to  each  Indian;  but  by  the  Steen- 
erson  act  of  April  28,  1904  (33  Stat  at  L. 
539,  chap.  1786),  the  maximum  allotments 
of  the  White  Earth  Reservation  were  made 
160  acres.  The  acts  of  June  21,  1906  (34 
Stat  at  L.  325,  363,  chap.  3504),  and 
March  1,  1907  (34  Stat  at  L.  1015,  1034, 
chap  2286  )y  in  what  is  known  as  the  Clapp 
amendment,  removed  the  restrictions  upon 
alienation  as  respects  mixed-blood  Indians, 
but  left  the  matter,  so  far  as  full  bloods 
were  concerned,  to  the  Secretary  ol  the 
Interior. 

The  government  relied,  in  the  first  eaae^' 
upon  its  title* to  a  certain  parcel  of  land! 
as  a  part  of  the  public  domain  set  apart 
as  the  White  Earth  Reservation,  and  the 
fact  that,  although,  under  the  various  acts 
of  Congress  above  mentioned,  authority 
was  given  to  segregate  certain  parcels  of 
land  from  others  in  the  reservation,  and 
to  allot  them  to  members  of  the  band,  and 
0-bah-baum,  an  Indian  woman  of  that  trib^ 
had  been  given  a  trust  patent^  as  provided 
for  by  the  act  of  February  8,  1887,  supra, 
and  had  given  a  mortgage  to  the  defendant 
in  that  case  upon  such  land,  she  had  no 
right  or  authority  so  to  do.  It  prayed  that 
the  mortgage  be  annulled,  as  being  a  cloud 
upon  th^  government's  title. 

The  allegations  of  the  complaints  in  the 
second  and  third  cases  are  the  same,  ex* 
cept  that  the  allottee  in  the  former  is  named 
Bay-bah-mah-ge-wabe,  and  in  the  latter 
Equay-zaince,  and  in  both  cases  that  there 
are  outstanding  warranty  deeds  and  mort- 
gages, that  there  were  intermediate  parties 
not  made  parties  of  record,  and  that  an 
accounting  was  asked  for  timber  already 
cut,  and  an  injunction  from  cutting  stand- 
ing timber. 

The  defendant  in  the  first  case,  besides 
denying  that  the  reservation  was  a  part 
of  the  public  domain,  and  alleging  that  the 
property  was  that  of  the  Indians,  and  that, 
after  selection,  the  allottee  acquired  a  fee- 
simple  title,  notwithstanding  the  acts  of 
Congress,  particularly  set  up  the  fact  that 
0-bah-baum  is  a  mixed-blood  Chippewa  In- 
dian, and  one  of  the  class  referred  to  in 
the  Clapp  amendment,  and  therefore  eman- 
cipated from  the  pretended  supervision  of 
the  government,  and  able  to  transfer  her 
property  as  a  citizen  of  the  United  States. 
The  defendant  also  alleged  that,  under  the 
facts,  the  Indians  having  made  affidavit 
that  they  were  mixed  bloods  and  the  good 
faith  of  the  defendant,  the  government 
should  be  required  to  place  the  defendant 
in  statu  quo  before  the  relief  asked  could 
be  granted.    The  lumber  company,  defend- 
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2  ant  in  the  second  case,  and  the  defendants 

•  in  the  third  case,  filed* answers  of  similar 
purport,  with  the  additional  averment  that, 
under  the  facts  stated,  the  matter  relating 
to  the  timber  was  immaterial;  but,  if  the 
court  found  against  defendants'  title,  they 
would  account  for  the  timber  cut  by  them. 

By  stipulation  or  introduction  in  evidence 
the  following  facts  were  made  to  appear: 

The  three  Indians  here  involved  are  adult 
Chippewa  Indians,  residing  upon  the  White 
Earth  Reservation.  O-bah-baum  has  some 
white  blood,  derived  from  a  remote  ances- 
tor, but  not  to  exceed  one  thirty-second ; 
Bay-bah-mah-ge-wabe  has  one  sixteenth  of 
white  blood,  and  Equay-saince  haa  one 
eighth  of  white  blood. 

A  question  having  arisen  with  reference 
to  the  construction  of  the  term  "mixed 
blood,**  as  used  in  the  treaty  of  September 
30,  1854  (10  Stat,  at  L.  1109),  between 
the  United  States  and  the  Chippewa  In- 
dians of  Lake  Superior  and  the  Mississippi, 
the  Commissioner  of  Indian  Affairs,  in  a 
letter  to  the  Indian  agent  at  Detroit,  Mich- 
igan, said  that  "the  term  'mixed-bloods' 
has  been  construed  to  mean  all  who  are 
identified  as  having  a  mixture  of  Indian 
and  white  blood.  The  particular  proportion 
of  each  blood  is  therefore  immaterial,  where 
the  provision  is  so  broad  as  that  stated  in 
the  treaty." 

The  Indian  agent  at  the  White  Earth 
Reservation,  after  the  passage  of  the  Clapp 
amendment,  came  to  Washington  to  consult 
the  Commissioner  of  Indian  Affairs,  and 
was  referred  by  him  to  the  Land  Division; 
and,  after  discussing  the  situation  with  a 
man  represented  to  be  in  charge  of  such 
matters,  it  was  agreed  that  the  act  did 
not  require  a  showing  of  any  definite  quan- 
tum of  foreign  blood  to  constitute  a  mixed 
blood,  and  to  his  knowledge  this  was  the 
construction  generally  adopted  by  those 
who  dealt  with  the  Indians  on  the  White 
Earth  Reservation.  The  Chief  of  the  Land 
^  Division  at  the  time  of  the  passage  of  the 
§  Clapp    amendment    testified    that,    to    his 

*  knowledge,  no* question  was  raised  as  to 
the  quantum  of  foreign  blood.  In  a  eom- 
munication  dated  October  0,  1910,  to  the 
Commissioner  of  Indian  Affairs,  the  Special 
Assistant  to  the  Attorney  General  and  the 
special  Indian  agent  at  Detroit,  Minnesota, 
expressed  the  belief  that  the  attorneys  for 
the  government  were  going  to  contend  that 
the  term  "mixed  blood"  should  be  interpre- 
ted to  embrace  only  those  of  half  or  less 
of  Indian  blood,  and  cited  a  certain  act 
of  the  United  States  (of  February  6,  1909, 
35  Stat,  at  L.  600,  chap.  80)  in  which 
the  term  "Indian"  was  defined  to  include 
the  aboriginal  races  inhabiting  Alaska  when 
annexed  to  the  United  States,  and  their 


descendants  of  the  whole  or  half  blood, 
which  act  conoemed  the  sale  of  liquor  or 
flreanni  to  an  Indian  or  half  breed.  They 
also  eited  certain  treaties  with  the  Chip- 
pewas  wherein  it  was  shown  that  half 
breeds  are  persons  of  less  than  half  blood» 
and  not  regarded  as  Indians  or  members 
of  the  Chippewa  nation:  article  3  of  the 
treaty  of  July  29,  1837  (7  Stat,  at  L. 
536),  article  4  of  the  treaty  of  October  4, 
1842  (7  Stat,  at  L.  591),  article  4  of  the 
treaty  of  August  2,  1847  (9  Stat  at  L. 
904),  article  6  of  the  treaty  of  February 
22,  1865  (10  Stat,  at  L.  1165),  and  article 
4  of  the  treaty  of  March  19,  1867  ( 16  Stat, 
at  L.  710),  from  which  it  was  summarized 
that  in  these  treaties  persons  classed  as 
half  breeds  or  mixed  bloods,  or  less  than 
half  blood,  were  not  recognized  by  the  gov- 
ernment or  the  Chippewas  as  Indians  en- 
titled to  the  rights  and  privileges  of  Chip- 
pewa Indians  unless  by  special  provisions 
of  treaties,  as  theretofore  shown.  The  See- 
ond  Assistant  Commissioner,  in  his  reply 
of  November  19,  1910,  stated  that  the 
Office  was  inclined  to  give  the  expressions 
"full  bloods"  and  "mixed  bloods"  their  ordi- 
nary meaning,  which  would  be  more  reason- 
able than  to  hold  that  the  term  "full  bloods" 
included  those  of  admitted  pure  blood  and 
others  above  the  half  blood.  It  was  also 
said  in  his  letter,  however,  that  a  confer- 
ence would  be  had  with  the  Department  of 
Justice,  and  further  advice  given.  TheS 
Commissioner  of  Indian  Affairs *said  that? 
he  had  never  given  an  official  construction 
to  the  term  "mixed  blood." 

It  was  stipulated  that,  in  administering 
the  Bureau  of  Indian  Affairs  under  the 
Clapp  amendment,  and  especially  in  issuing 
patents  thereunder,  the  Department  had 
not  required  any  statement  as  to  the  quan- 
tum of  foreign  blood,  but  had  issued  patents 
upon  the  showing  that  the  applicant  was 
a  mixed  blood.  Several  instances  wera 
shown  by  the  records  of  allotments  having 
been  made  to  allottees  on  the  White  Earth 
Reservation  having  but  one  sixteenth  or  one 
thirty-second  of  Indian  blood,  while  other 
instances  were  shown  where  allotment  had 
been  denied  because  applicant  was  of  "doubt- 
ful blood." 

A  white  man  who  had  resided  for  a  long 
time  among  the  Chippewa  Indians  stated 
that  in  the  early  period  the  terms  "mixed 
blood"  and  "half  breed"  were  synonymous, 
applying  to  one  of  mixed  white  and  Indian 
blood,  irrespective  of  the  percentage,  and 
that  later  the  term  "mixed  blood"  was  more 
commonly  used,  while  the  term  "half  breed" 
was  applied  to  one  having  nearly  equal 
parts  of  white  and  Indian  blood.  The 
general  impression  of  business  men  in  and 
about  the  White  Earth  Reservation   was 


1011. 


UNITED  STATES  ▼.  FIBST  NAT.  BANE. 


840 


that  anj  Indian  who  had  whit«  blood  in 
his  yeim  was  a  mixed  blood. 

Several  Tery  elderlj  Indians  testified, 
howeyer,  that  the  Indians  regarded  the 
term  "mixed  blood"  as  applying  to  those 
having  practically  half  white  and  half  In- 
dian blood. 

The  district  court,  after  stating  that  the 
question  was  one  of  first  impression,  said 
that  Congress  intended  competency  to  be 
the  test,  and  came  to  the  conclusion  that 
an  Indian  having  an  admixture  of  one 
eighth  white  blood  might  come  within  the 
term,  but  that  beyond  that  the  white  blood 
would  not  affect  the  capacity  of  the  Indian 
to  manage  his  own  affairs,  and  therefore 
dismissed  the  bill  in  the  third  ease  and 
entered  a  decree  in  favor  of  the  complain- 
ants in  the  other  two  cases.  The  circuit 
K  court  of  appeals  reached  the  conclusion 
i  that  every  Chippewa^Indian  having  an  iden- 
tifiable mixture  of  other  than  Indian  blood, 
however  small,  is  a  mixed-blood  Indian,  and 
all  others  are  full-blood  Indians  within  the 
meaning  of  the  Qapp  amendment,  and  ao- 
cordingly  reversed  the  decree  of  the  district 
court  in  the  first  two  eases  and  affirmed 
the  decree  in  the  third  case. 

Solicitor  General  Davis  and  Messrs.  C.  C. 
Daniels  and  W.  A.  Norton  for  appellant. 

Messrs.  Ransom  J.  Powell,  George  T. 
Simpson,  and  Ernest  C.  Carman  for  appel- 
lees. 


*Mr.  Justice  Day,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

Before  the  transfers  here  complained  of, 
and  while  the  lands  were  held  in  trust, 
subject  to  the  provisions  of  the  act  of 
February  8,  1887,  supra,  the  Clapp  amend- 
ment was  passed,  having  the  purpose  of 
removing  the  restrictions  upon  alienation 
in  certain  cases.     This  act  provides: 

"That  all  restrictions  as  to  the  sale,  en- 
cumbrance, or  taxation  for  allotments  with- 
in the  White  Earth  Reservation  in  the  state 
of  Minnesota,  heretofore  [amended  March 
1,  1907,  the  word  'heretofore'  being  substi- 
tuted for  the  word  'noV]  or  hereafter  held 
by  adult  mixed-blood  Indians,  are  hereby 
removed,  and  the  trust  deeds  heretofore 
or  hereafter  executed  by  the  Department  for 
such  allotments  are  hereby  declared  to  pass 
the  title  in  fee  simple,  or  such  mixed  bloods 
upon  application  shall  be  entitled  to  receive 
a  patent  in  fee  simple  for  such  allotments; 
and  as  to  full  bloods,  said  restrictions  shall 
be  removed  when  the  Secretary  of  the  In- 
terior is  satisfied  that  said  adult  full-blood 
Indians  are  competent  to  handle  their  own 
affairs,  and  in  such  case  the  Secretary  of 
the  Interior  shall  issue  to  such  Indian  adlot- 
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tee  a  patent  in  fee  simple  upon  applica-g^ 
tion."  8 

•  It  is  at  once  apparent  from  reading  this* 
act  that  it  deals  with  two  classes, — adult 
mixed-blood  Indians,  concerning  whom  all 
restrictions  as  to  sale,  encumbrance,  or  tax- 
ation are  removed,  and  full-blood  Indians, 
whose  right  to  be  free  from  restrictions 
shall  rest  with  the  Secretary  of  the  In- 
terior, who  may  remove  the  same  upon 
being  satisfied  that  such  full-blood  Indians 
are  competent  to  handle  their  own  affairs. 

This  case  turns  upon  the  construction  of 
the  words  "mixed-blood  Indians."  It  is  the 
contention  of  the  government  that  mixed 
blood  means  those  of  half  white  or  more 
than  half  white  blood,  while  the  appellees 
insist,  and  this  was  the  view  adopted  by 
the  circuit  court  of  appeals,  that  the  term 
"mixed  blood"  includes  all  who  have  an 
identifiable  mixture  of  white  blood.  If  the 
government's  contention  be  correct,  it  fol- 
lows that,  for  the  purposes  of  this  suit, 
all  of  less  than  half  white  blood  must  be 
regarded  as  full-blood  Indians,  all  others  as 
mixed  bloods.  Upon  the  appellees'  conten- 
tion the  line  is  drawn  between  full  bloods 
as  one  class,  and  all  having  an  identifiable 
admixture  of  white  blood  as  the  other. 

If  we  apply  the  general  rule  of  statutory 
construction  that  words  are  to  be  given 
their  usual  and  ordinary  meaning,  it  would 
seem  clear  that  the  appellees'  construction 
is  right;  for  a  full  blood  is  obviously 
one  of  pure  blood,  thoroughbred,  having  no 
admixture  of  foreign  blood.  That  this  nat- 
ural and  usual  signification  of  plain  terms 
is  to  be  adopted  as  the  legislative  meaning 
in  the  absence  of  clear  showing  that  some* 
thing  else  was  meant  is  an  elementary  rule 
of  construction  frequently  recognized  and 
followed  in  this  court.  United  States  v. 
Fisher,  2  Cranch,  358,  399,  2  L.  ed.  304, 
317;  Lake  County  v.  Rollins,  130  U.  S. 
662,  670,  82  U  ed.  1060,  1063,  9  Sup.  Ct. 
Rep.  651;  Dewey  v.  United  States,  178  U« 
S.  610,  521,  44  L.  ed.  1170,  1174,  20  Sup. 
Ct.  Rep.  981.  Interpreted  according  to  the 
plain  import  of  the  words,  the  persons  in* 
tended  to  be  reached  by  the  clause  are 
divided  into  two,  and  only  two,  well-defined 
classes,— full-blood  Indians  and  mixedS 
floods.  There  is  no  suggestion  of  a  third? 
class,  having  more  than  half  of  white  blood 
or  any  other  proportion  than  Is  indicated 
in  the  term  "mixed  blood,"  as  contrasted 
with  full  blood.  If  the  government's  con* 
tention  is  correct,  the  Indians  of  full  blood 
must  necessarily  include  half  bloods,  and 
mixed  bloods  must  mean  all  having  less 
than  half  white  blood,  and  none  others. 
Such  construction  Is  an  obvious  wresting  of 
terms  of  plain  import  from  their  usual 
and  well-understood  signification. 
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But  the  govenunent  insists  that  to  eff«ot 
the  l^islatiTe  purpose  the  words  must  be 
interpreted  as  the  Indians  understood  them» 
and  cases  from  this  court  (Jones  ▼•  Meehan« 
175  U.  S.  1,  44  L.  ed.  49,  20  Sup.  Ct.  Bep. 
1;  Starr  ▼.  Long  Jim,  227  U.  &  613,  57 
li.  ed.  670,  33  Sup.  Ct.  Rep.  858)  are  cited 
to  the  effect  that  Indian  treaties  and  acts 
to  which  the  Indians  must  giye  consent  be* 
fore  they  become  operative  must  be  inter- 
preted so  as  to  conform  to  the  understand- 
ing of  the  Indians  as  to  the  meaning  of 
the  terms  used.  The  justice  and  propriety 
of  this  method  of  interpretation  are  obvious 
and  essential  to  the  protection  of  an  un* 
lettered  race,  dealing  with  those  of  better 
education  and  skiS,  themselves  framing 
eontracts  which  the  Indians  are  induced 
to  sign.  But  the  legislation  here  in  ques- 
tion is  not  in  the  nature  of  contract,  and 
contains  no  provision  that  makes  it  effectual 
only  upon  consent  of  the  Indians  whose 
rights  and  privileges  are  to  be  affected. 
Evidently  this  legislation  contemplated  in 
some  measure  the  rights  of  others  who 
might  deal  with  the  Indians,  and  obviously 
was  intended  to  enlarge  the  right  to  acquire 
as  well  as  to  part  with  lands  held  in  trust 
for  the  Indians. 

The  government  refers,  in  support  9i  its 
eontentioD,  to  reports  of  congressional  com- 
mittees, showing  after  effects  of  this  leg- 
islation, which  was  followed,  as  the  reports 
tend  to  show,  by  improvident  sales  and 
encumbrances  of  Indian  lands  and  wasteful 
extravagance  in  the  disposition  of  the  pro- 
^ceeds  of  sales,  resulting  in  suffering  to  the 
JJ  former  proprietors  of  the  lands  sold  and 
•  mortgaged.  But*these  after  effects  can  have 
little  weight  in  determining  the  meaning 
of  the  legislation,  and  certainly  cannot  over- 
come the  meaning  of  plain  words  used  in 
legislative  enactments.  If  the  effect  of  the 
legislation  has  been  disastrous  to  the  In- 
dians*  that  fact  will  not  justify  the  courts 
in  departing  from  the  terms  of  the  act  as 
written.  If  the  true  construction  has  been 
followed  with  harsh  consequences,  it  cannot 
influence  the  courts  in  administering  the 
law.  The  responsibility  for  the  justice  or 
wisdom  of  legislation  rests  with  the  Con- 
gress, and  it  is  the  province  of  the  courts 
to  enforce,  not  to  make,  the  laws.  St. 
Louis,  I.  M.  A  S.  R.  Co.  v.  Taylor,  210  U. 
S.  281,  294,  52  L.  ed.  1061,  1067,  28  Sup. 
Ct.  Bep.  616,  21  Am.  Keg.  Rep.  464;  United 
States  ez  rel.  Texas  Portland  Cement  Co.  v. 
McCord,  233  U.  S.  157,  163,  58  L.  ed.  — ,34 
Sup.  Ct.  Rep.  550. 

The  government  further  insists  that  its 
interpretation  of  the  act  is  consistent  with 
its  policy  to  make  competent  the  test  of 
the  right  to  alienate,  and  that  the  legisla- 
tion in  question  proceeds  upon  the  theory 


that  those  of  half  H>r  more  white  blood  art 
more  likely  to  be  able  to  take  care  of  thcmo 
selves  in  making  contracts  and  disposing 
of  their  lands  than  those  of  lesser  admix- 
ture of  such  blood.  But  the  policy  of  the 
government  in  passing  legislation  is  often 
an  uncertain  ^ing,  as  to  which  varying 
opinions  may  be  formed,  and  may,  as  is 
the  fact  in  this  ci^e,  afford  an  unstable 
ground  of  statutory  interpretation.  Hadden 
V.  The  Collector  (Hadden  v.  Barney),  5 
Wall.  107,  111*  18  L.  ed.  518,  519.  And 
again.  Congress  has  in  other  legislation  not 
hesitated  to  place  full-blood  Indians  in  one 
class  and  all  others  in  another.  Marchie 
Tiger  t.  Western  Invent  Co.  221  U.  S.  286, 
55  L.  ed.  738,  81  Sup.  Ct.  Bep.  578.  In 
that  case  this  court  had  occasion  to  deal 
with  oertain  sections  of  the  act  of  April 
26,  1906  (34  Stat,  at  L.  137,  chap.  1876), 
providing  that  no  full-blood  Indian  of  cer- 
tain tribes  should  have  power  to  alienate 
or  encumber  allotted  lands  for  a  period  of 
twenty-five  years,  unless  restrictions  were 
removed  by  act  of  Congress.  By  §  22  of 
the  act  all  adult  heirs  of  deceased  Indians 
were  given  the  right  to  convey  their  lands,  ^ 
but  for  the  last  sentence  of  the  section,  gj 
which  kept*full-blood  Indians  to  their  right* 
to  convey  under  the  supervision  of  the  Sec- 
retary of  the  Interior.  Therefore  all  adult 
heirs  of  any  deceased  Indian  other  than 
a  full  blood  might  convey,  but  the  fuU 
blood  only  with  the  approval  of  the  Secre- 
tary of  the  Interior.  In  this  important 
provision  the  restrictions  were  removed  as 
to  all  classes  of  Indians  other  than  full 
bloods.  In  other  words,  there  as  here,  the 
Indians  were  divided  into  two  classes, — full 
bloods  in  one  class  and  all  others  in  the 
second   class. 

Furthermore,  the  appellees'  construction 
accords  with  the  departmental  construction, 
as  shown  by  the  facts  stipulated.  Such 
was  the  construction  given  by  the  Indian 
Commissioner  to  the  treaty  of  September  30, 
1854,  10  Stat  at  L.  1109,  wherein  provision 
was  made  for  mixed-blood  Indians  among 
the  Chippewas,  and  the  Indian  agent  at 
Detroit,  Michigan,  was  instructed  by  the 
Indian  Commissioner  that  the  term  "mixed 
blood"  had  been  construed  to  mean  all  who 
are  identified  as  having  a  mixture  of  Indian 
and  white  blood.  Such  was  the  interpreta- 
tion of  the  Department  of  Interior,  in  the 
first  place,  at  least,  in  administering  the 
matter  under  the  Clapp  amendment.  It  is 
true  that  the  government  representatives 
at  Detroit,  Minnesota,  were  of  the  opposite 
opinion,  for  the  reasons  we  have  stated 
above,  and  that  the  Second  Assistant  Com- 
missioner, in  his  reply,  while  reaching  the 
conclusion  we  have,  stated  that  he  would 
confer  with  the  Department  of  Justicii 
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While  departmental  conatmetioii  of  the 
Clapp  amendment  does  not  have  the  weight 
which  inch  eonatructions  sometimcB  have 
in  long-oontinued  observanee,  nevertheless 
it  is  entitled  to  consideration,— -the  early 
administration  of  that  amendment  showing 
the  interpretation  placed  upon  it  by  com- 
petent men  having  to  do  with  its  enforce- 
ment. The  conviction  is  very  strong  that 
8  if  Congress  intended  to  remove  restrictions 
onty  from  those  who  had  half  white  blood 
•  or  more^  it  would  have  inserted  in  the  act 
the  words  necessary  to  make  that  intention 
elear;  that  is,  we  deem  this  a  case  for  the 
application  of  the  often  expressed  considera- 
tion,  aiding  interpretation,  that  if  a  given 
construction  was  intended,  it  would  have 
been  easy  for  the  I^lslative  body  to  have 
sacpressed  it  in  apt  terms.  Farrington  v. 
Tennessee,  06  U.  S.  679,  689,  24  L.  ed.  668, 
661;  Union  Nat.  Bank  v.  Matthews,  98  U. 
S.  621,  627,  26  L.  ed.  188,  189;  Tompkins 
▼.  Little  ^lock,  ft  H.  &  R.  Co.  126  U.  S. 
109,  127,  31  L.  ed.  616,  624,  8  Sup.  Ct. 
Rep.  762;  United  States  v.  Lexington  Mill 
&  Elevator  Co.,  232  U.  S.  399,  410,  58  L.  ed. 
— ,  34  Sup.  Ct  Rep.  337. 

Congress  was  very  familiar  with  the  sit- 
uation, the  subject  having  been  before  it  in 
many  debates  and  discussions  concerning 
Indian  affairs.  This  was  a  reservation  in- 
habited by  Indians  of  full  blood  and  others 
of  all  degrees  of  mixed  blood,  some  witii  a 
preponderance  of  white  blood,  others  with 
less,  and  many  with  very  little.  If  Con- 
gress, havmg  competency  in  mind,  and  that 
alone,  had  intended  to  emancipate  from 
the  prevailing  restriction  on  alienation  only 
those  who  were  half  white  or  more,  by  a 
few  simple  words  it  could  have  effected  that 
purpose.  We  cannot  believe  that  such  was 
the  congressional  intent,  and  we  are  clearly 
of  opinion  that  the  courts  may  not  supply 
the  words  which  Congress  omitted.  Nor 
can  such  course  be  induced  by  any  consider- 
ation of  public  policy  or  the  desire  to  pro- 
mote justice,  if  such  would  be  its  effect,  in 
dealing  with  dependent  people. 

We  reach  the  conclusion  that  the  Circuit 
Court  of  Appeals  rightly  construed  this 
statute,  and  its  decrees  are  affirmed. 


j  (2S4  n.  8.  MS) 
LAZARUS,  MICHEL,  &   LAZARUS,  etc., 

Appt8.j 
v. 
£ZRA  P.  PRENTICE,   Ancillary  Receiver 
of  A.  Musica  &  Son,  et  al. 

Bankbuptct  (5  456*)— Apfkal  from  Cib- 

oriT  CouxT  OF  Appeals. 

1.  A  controversy  in  bankruptcy,  appeal- 
able under  the  Judicial  Code,  §  128  (36 
Stat,  at  L.  1133,  chap.  231,  U.  S.  Comp. 


Stat.  Supp.  1011,  p.  193),  to  the  circuit 
court  of  appeals,  and  thence  to  the  Federal 
Supreme  Court,  was  not  initiated  by  aa 
attempted  intervention  in  a  summary  pro- 
ceeding in  a  court  of  ancillary  jurisdiction. 
to  restore  certain  property  of  bankrupts  in 
the  custody  of  those  havins  no  right  to  it 
to  the  bankruptcy  court  of  original  juris- 
diction, where  the  interveners  claim  solely 
under  allied  assignments  of  the  property,, 
made  after  the  filing  of  the  petition  m  the 
bankruptcy  proceedings  in  the  original  case 
[Bd.  Note.^For  other  cases,  see  Bankruptcy, 
Cent  Dls.  f  «ie :    Deo.  Dig.  f  466.*] 

'OOX7BT8     (I     882*)--M0TI0N     TO     Dl8MIB»— 
PBBlULTaBITT— RKCOBO  NOT  PBINTVD. 

2.  A  motion  to  dismiss,  for  want  of  juris-^ 

diction,  an  appeal  to  the  Federal  Supreme 

Court  from  a  circuit  court  of  appeals,  ia 

not  premature  because  the  record  has  not 

been  printed,  where  the  Supreme  Court  ia 

sufficiently  advised  as  to  the  situation  of 

the  case  from  a  printed  transcript  of  the 

proceedings  ia  the  district  court  to  dispose- 

of  the  motion  without  doing  injustice  to  the- 

parties. 

[Ed.  Note.^For  other  casea,  see  Conrta,  CeaL. 
Dig.  8i  1019.  1020:    Dec.  Dig.  i  382.*] 

[No.  1012.] 

Submitted  May  4,  1914.     Decided  June  8». 

1914. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  t^e  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Eastern  Dis- 
trict of  Louisiana,  dismissing  a  petition  ini 
intervention  in  an  ancillary  bankruptcy  pro- 
ceeding. Dismissed  for  want  of  jurisdic- 
tion. 

See  same  case  below,  211  Fed.  326. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  L.  Lazarus,  David  Sess*^ 
ler,  Giranlt  Farrar,  Herman  Michel,  and 
Eldon  S.  Lazarus  for  appellants. 

Messrs.  H.  Generea  Dufour  and  Edwin 
T.  Bioe  for  appellees.  ^ 

Mr.  Justice  Day  delivered  the  opinion  of  * 
the  court: 

This  is  a  motion  to  dismiss  the  appeal 
of  Lazarus,  Michel,  &  Lazarus,  interveners 
in  a  certain  bankruptcy  proceeding  in  the 
district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  where  the 
intervening  petition  was  dismissed  (205 
Fed.  413),  which  order  was  affirmed  on 
appeal  to  the  circuit  court  of  appeals  for 
the  fifth  circuit  (211  Fed.  326).  The  inter- 
veners  now  attempt  to  bring  the  case  to 
this  court  by  appeal  on  the  ground  that  the 
judgment  of  the  circuit  court  of  appeals 
was  not  final  in  the  proceeding. 

The  facts  are  not  materially  in  dispute. 

and,  as  found  by  both  the  district  court  and 

'  the  circuit  court  of  appeals,  appear  to  bet 


*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  4  Am.  Digs.  1907  to  date.  St  Rep'r  Indexes 
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Antonio  Musica  and  Philip  Musica  were 
partners  in  trade  under  the  firm  name  of 
A.  Musica  &  Son,  importers  of  hair  in  the 
city  of  New  York.  They  had  become  largely 
indebted,  and  on  the  19th  of  March,  1913,  a 
petition  in  involuntary  bankruptcy  was 
tiled  in  the  district  court  of  tlie  United 
States  for  the  southern  district  of  New 
York  against  the  firm  and  the  individual 
members  thereof,  and  a  receiver  was  ap- 
pointed of  the  bankrupt  estate,  the  partner- 
ship and  its  members  being  subsequently 
adjudicated  bankrupts.  On  the  same  day 
the  petition  was  filed  the  bankrupts  and 
Arthur  Musica  were  arrested  as  fugitives 
from  justice  in  the  city  of  New  Orleans, 
and  Lucy  Grace  Musica  was  held  as  a 
material  witness.  Upon  search  there  was 
found  upon  their  persons,  variously  dis- 
tributed among  them  and  concealed  in 
divers  ways,  about  $75,000  in  money,  and 
notes,  mortgages,  and  insurance  policies 
amounting  in  value  to  some  $50,000  more. 
Without  going  into  detail,  upon  the  ad- 
missions of  the  parties  it  became  perfectly 
apparent  that  the  property  in  question  be- 
longed to  the  bankrupt  estate.  The  district 
Sfor  the  eastern  district  of  Louisiana,  upon 
•  petition,  confirmed  the  receiver  *a8  tempo- 
rary receiver  of  that  court,  and  directed 
that  all  the  property  be  turned  over  to 
him,  to  be  transmitted  to  the  trustee  or 
trustees  in  bankruptcy  of  A.  Musica  &  Son, 
elected  and  qualified  in  the  district  court 
for  the  southern  district  of  New  York,  to 
be  disposed  of  under  and  subject  to  the 
orders  of  that  court. 

While  the  Musicas  took  the  case  to  the 
Circuit  court  of  appeals,  no  appeal  has  been 
sued  out  by  them  to  this  court,  and  the 
only  questions  here  concern  the  interven- 
tion of  Lazarus,  Michel,  &  Lazarus,  who, 
on  April  28,  1913,  filed  an  intervening 
petition  in  the  district  court  for  the  eastern 
district  of  Louisiana,  claiming  $15,000  as 
ittorney  fees  for  services  rendered  the 
Musicas  in  the  proceedings  against  them 
in  the  courts  of  Louisiana  to  protect  their 
property  rights  and  possession,  and  for 
services  to  be  rendered  in  representing 
them  in  proceedings  in  New  York,  if  their 
services  were  there  required.  The  decree 
of  the  district  court,  which  was  affirmed  in 
the  circuit  court  of  appeals,  dismissed  the 
petition  in  intervention  of  Lazjirus,  Michel, 
&  Lazarus,  reserving  their  right  to  assert 
whatever  claim  they  may  have  in  the  bank- 
ruptcy court  of  original  and  primary  juris- 
diction. 

The  filing  of  the  petition  and  adjudica- 
tion in  the  bankruptcy  court  in  New  York 
brought  the  property  of  the  bankrupts, 
wherever  situated.  Into  custodia  legUj  and 
it  was  thus  held  from  the  date  of  the  filing 


of  the  petition,  to  that  subsequent  liens 
could  not  be  given  or  obtained  thereon, 
nor  proceedings  had  in  other  courts  to  reach 
the  property,  the  court  of  original  juris- 
diction having  acquired  the  full  right  to 
administer  the  estate  under  the  bankruptcy 
law.  Muller  v.  Nugent,  184  U.  S.  1,  46 
L.  ed.  405,  22  Sup.  Ct.  Rep.  269;  Acme 
Harvester  Co.  v.  Beekman  Lumber  Co.  222 
U.  8.  300,  56  L.  ed.  208,  32  Sup.  Ct.  Rep. 
96.  Under  clause  3  of  §  2  of  the  bank- 
ruptcy act  of  1898  (30  Stat,  at  L.  544, 
chap.  541,  U.  8.  Comp.  Stat.  1901,  p.  3418) 
the  receiver  in  the  original  case  would  have 
had  the  right,  acting  under  authority  of  the? 
court  to  take  possession  in  a  summary *pro-* 
ceeding  of  the  bankrupts'  property,  found 
as  was  this,  in  possession  of  those  admitted- 
ly holding  it  for  the  bankrupts,  and  to  hold 
the  property  until  the  quali  float  ion  of  the 
trustee,  or  until  the  bankruptcy  petition 
should  be  dismissed,  if  that  should  happen. 
Bryan  v.  Bernheimer,  181  U.  S.  188,  45 
L.  ed.  814,  21  Sup.  Ct  Rep.  557;  Mueller 
▼.  Nugent,  supra.  Prior  to  the  amendment 
of  June  25,  1910  (36  Stat,  at  L.  838,  chap. 
412,  U.  8.  Comp  Stat.  Supp.  1911,  p.  1493), 
this  court  had  held  that  in  cases  where  the 
bankruptcy  court  of  original  jurisdiction 
could  itself  make  a  summary  order  for 
the  delivery  of  property  to  the  trustee  or 
receiver,  the  court  of  ancillary  jurisdic- 
tion could  do  80  (Babbitt  ▼.  Dutcher,  216 
U.  S.  102,  54  L.  ed.  402,  30  Sup.  Ct.  Rep. 
372,  17  Ann.  Cas.  969),  and  by  clause  20, 
added  to  §  2  by  the  amendment  of  June  25, 
1910,  the  bankruptcy  courts  were  specifical- 
ly given  ancillary  jurisdiction  over  persone 
or  property  within  their  respective  terri- 
torial limits  in  aid  of  a  trustee  or  receiver 
appointed  in  any  court  of  bankruptcy.  Un- 
der this  amendment  there  can  be  no  ques- 
tion that  the  district  court  in  Louisiana 
had  authority  to  appoint  a  receiver,  and  to 
take  summary  proceedings  for  the  restora- 
tion of  the  bankrupts'  estate,  which  was  in 
the  custody  of  people  having  no  right  to  it, 
in  order  that  the  same  might  be  turned  over 
to  the  bankruptcy  court  having  jurisdiction 
for  administration.  Under  the  circum- 
stances here  shown,  there  can  be  no  ques- 
tion that  this  authority  was  properly  exer* 
cised  in  this  case. 

The  property,  when  seized,  was,  by  virtue 
of  the  terms  of  the  bankruptcy  act,  held 
for  and  to  be  turned  over  to  the  court  of 
original  jurisdiction,  and  no  right  could  be 
acquired  in  it  by  assignment  subsequent  to 
the  filing  of  the  petition  which  would  de- 
feat this  purpose.  Such  assignment  was  a 
mere  nullity,  properly  disregarded  by  tho 
bankruptcy  court,  and  notwithstanding 
I  which  it  could  direct  the  delivery  of  the 
bankmpti'  property  to  the  receiver  by  sum* 
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mMTj  order.    Babbitt  t.   Dutehcr,  inpnu 
^  There  ia  no  eontention  that  Lasanis»  Michel, 
•  ft  Lazarus  had  anj  lien  upon  this  property 
?at  the  time  of  the^apprehension  of  the  par- 
ties and  the  seirare  of  the  property.    What- 
ever rights  thej  had  are  asserted  to  arise  by 
▼irtue  of  the  assignments  made  April   1, 
1913,  and  after  the  filing  of  the  original 
petition  in  bankruptcy. 

For  an  attorney  fee  for  senricet  to  be  ren- 
dered in  contemplation  of  bankruptcy  the 
act  makes  specific  provision  in  subdivision 
d  of  S  60|  and  the  amount  thus  attempted 
to  be  used  in  contemplation  of  bankruptcy 
proceedings  is  subject  to  revision  in  the 
fcourt  of  original  jurisdiction,  and  not  else- 
where. See  Be  Wood  &  Henderson,  210  U. 
S.  246,  52  L.  ed.  1046,  28  Sup.  Ct.  Rep.  621. 
The  contention  of  the  appellants,  and  the 
proposition  upon  which  they  rely  to  sus- 
tain jurisdiction  in  this  court,  is  that,  by 
their  intervention  in  the  proceeding  in  the 
United  States  district  court  in  Louisiana, 
they  initiated  a  controversy  In  the  bank- 
ruptcy proceeding  which  Is  appealable  to 
this  eoort  from  the  eircuit  court  of  appeals, 
as  ars  ordinary  cases  In  equity  where  origi- 
nal jurisdiction  does  not  rest  on  diverse 
eltisensbip  entirely  (Judicial  Code,  t  128 
[36  SUt.  at  L.  1133,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1011,  p.  193]).  To  maintain 
that  proposition  Hewit  v.  Berlin  Mach. 
Works,  194  U.  S.  296,  48  L.  ed.  986,  24  Sup. 
Ct.  Rep.  690;  Coder  t.  Arts,  213  U.  S.  223, 
63  L.  ed.  772,  29  Sup.  Ct  Rep.  436,  16  Ann. 
Cas.  1008;  Enapp  v.  Milwaukee  Trust  Co. 
216  U.  a  545,  64  L.  ed.  610,  30  Sup.  Ct 
Rep.  412;  Houghton  ▼.  Burden,  228  U.  S. 
161,  57  L.  ed.  780,  33  Sup.  Ct  Rep.  491, 
and  cases  of  that  character,  are  cited.  In 
those  cases  It  was  held  that  controversies 
arising  In  bankruptcy,  in  the  nature  of 
plenary  suits,  concerning  property  claimed 
by  others  than  the  bankrupt,  do  not  come 
under  the  special  provisions  of  the  bank- 
ruptcy act  governing  petitions  for  review 
and  appeals,  but  take  the  course  of  ordinary 
oases  in  equity,  and  are  not  final  In  the  cir- 
cuit court  of  appeals  where  other  eases  of 
A  similar  character  would  not  be. 

The  bankruptcy  act  provides  for  review 
under  §  24b  of  administrative  orders  and 
decrees  in  the  course  of  bankruptcy  pro- 
eeedings  which  are  not  made  specially 
appealable  under  §  25a.  And  ccmtroversies 
§  arising  In  bankruptcy  proceedings,  of  the 
i^  character  of  which  we  have  spoken,  under 
9  24a»  are  appealable  like  other  equity  cases. 
See  Re  Loving,  224  U.  S.  183,  56  L.  ed.  725, 
82  Sup.  Ct.  Rep.  446.  In  this  case  the  merely 
ancillary  jurisdiction  Invoked  in  the  seizure 
of  this  property  in  the  hands  of  those  hold- 
ing it  for  the  bankrupts  was  In  a  mere  sum- 
mary  proceeding  In   bankruptcy,   and   its 


character  oonld  not  bo  ehanged  or  Its 
diction  enlarged,  by  the  attempted  inter- 
vention of  Lazarus,  Michel,  ft  Lazarus  un- 
der alleged  assignments  of  the  property, 
made  after  the  filing  of  the  petition  in 
bankruptcy  proceedings  in  the  original  case. 
We  think  the  district  court  was  right  in 
holding,  and  the  circuit  court  of  appeals 
right  in  affirming  its  decision,  that  what- 
ever claim  Lazarus,  Michel,  k  Lazarus  had 
under  the  circumstances  bore  shown  must 
be  asserted  in  the  court  of  original  jurisdic- 
tion. The  attempted  intervention  in  the 
ancillary  proceeding  did  not  give  jurisdic* 
tion  over  a  controversy  in  bankruptcy  ap- 
pealable under  the  Judicial  Code  to  the 
court  of  appeals,  and  thence  to  this  court. 
This  conclusion  must  result  In  the  dismissal 
of  the  attempted  appeal  here. 

It  is  contended,  however,  that  this  motion 
Is  premature,  because  the  record  in  this  case 
has  not  been  printed.  It  is  true  that  ordi- 
narily such  motions,  made  before  the  record 
is  printed,  must  be  accompanied  by  a  state- 
ment of  facts  upon  which  they  rest,  or  by 
printed  copies  of  so  much  of  the  record  as 
will  enable  the  court  to  understand  the  case. 
Under  the  present  practice  it  is  permis- 
sible to  file  the  record  printed  in  the  court 
below,  and  we  have  a  printed  transcript  of 
the  proceedings  in  the  district  court.  In 
this  printed  record  matters  which  the  briefs 
do  not  dispute  are  shown,  and  we  think  we 
are  sufficiently  advised  as  to  the  situation 
of  the  case  to  dispose  of  it  now  without 
doing  injustice  to  the  parties.  St.  Louis 
Nat  Bank  v.  United  States  Ins.  Co.  100  U. 
S.  43,  25  L.  ed.  547. 

We  reach  the  conclusion  that  this  appeal 
must  be  dismissed. 


as4  n.  8.  S16) 

INTERNATIONAL     HARVESTER     COM- 
PANY  OF  AMERICA,  Plff.  in  Err., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

CouBTs  (§  304*)— Ebbob  to  State  Court 
—Following  Decision  Below— Statu- 
TOBY  Construction. 

1.  The  meaning  derived  by  the  highest 
state  court  by  construing  together  several 
statutes  somewhat  far  apart  in  time,  and 
of  seemingly  contradictory  import,  is  as 
conclusive  upon  the  Federal  Supreme  Court 
on  writ  of  error  to  the  state  court  as  thou.eh 
such  legislation  were  emboOied  in  a  single 
act. 

[Bd.  Note.-*For  other  cases,  see  Coarts,  Cent. 
Dig.  88  1019-1077;    Dec.  Dig.  8  894.*] 

MoNGPOLiBs  (S  29*)— Criminal  Statutes 
—State  Anti -Trust  Laws. 

2.  The  uncertainty  as  to  what  the  selling 
price  of  an  article  would  have  been  had 
there  been  no  combination  of  its  manufac- 
turers   renders    invalid    convictions   under 


*For  other  esMS  see  same  topie  4  8  nuntMWM  la  Dec.  4  Am.  Digs.  1907  to  date.  A  Rep'r  Ind 
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tht  EflntQekj  antl-ttiut  legitlation  (Ky. 
Const  1891,  t  198;  CUtoII'8  Kj.  Stat. 
t§  3915-^917;  Ky.  Laws  1906,  ehap.  117), 
under  which,  as  construed  by  the  state 
courts,  combinations  for  the  purpose  of  con- 
trolling prices  are  made  unlawful  only  when, 
for  the  purpose,  or  with  the  effect,  of  fixing 
a  price  for  an  article  greater  or  less  tlian 
its  real  value,  which  is  further  deelared  by 
such  courts  to  be  the  market  value  under 
fair  competition  and  under  normal  condi- 
tions. 

[Bd.  Note.— For  other  casee,   see  HonopollM, 
Cent.  Dig.  i  19:   Dec.  Dig.  i  29.*] 

[Nos.  276,  291,  292.] 

Argued  April  23  and  24,   1914.     Decided 

June  8,  1914. 

THREE  WKITfi  of  Error  to  the  Court 
of  Appeals  of  the  State  of  Kentucky  to 
review  judgments  which  affirmed  convic- 
tions respectively  of  the  Circuit  Courts  of 
Bullitt,  Grayson,  and  Todd  Counties,  in  that 
state,  of  combining  to  control  prices.  Re- 
versed. 

See  same  case  below  .in  276,  147  Ky.  964, 
144  S.  W.  1064;  in  201,  148  Ky.  572,  147 
8.  W.  1199;  in  202,  147  Ky.  795,  146  S.  W. 
12. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  Pope  Humphrey, 
Edgar  A.  Bancroft,  and  Victor  A.  Repay 
for  plaintiff  in  error. 

Mr.  James  Oarnett,  Attorney  Qeneral 
of  Kentucky,  and  Messrs.  Charles  Car- 
roll, Frank  E.  Daugherty,  J.  Robert  Lay- 
man, and  J.  R.  Mallory  for  defendant  in 
^  error. 

H 

e« 

*  *  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  was  prosecuted, 
convicted,  and  fined  in  three  different  coun- 
ties for  having  entered  into  an  agreement 
with  other  named  companies  for  the  pur- 
pose of  controlling  the  price  of  harvesters, 
etc.,  manufactured  by  them,  and  of  en- 
hancing it  above  their  real  value;  and  for 
having  so  fixed  and  enhanced  the  price, 
and  for  having  sold  their  harvesters,  etc., 
at  a  price  in  excess  of  their  real  value,  in 
pursuance  of  the  agreement  alleged.  The 
Judgments  were  affirmed  by  the  court  of 
appeals.  147  Ky.  564,  144  S.  W.  1064,  Id. 
144  Ky.  795,  146  S.  W.  12,  148  Ky.  672, 
147  S.  W.  1199.  The  plaintiff  in  error 
saved  its  rights  under  the  14th  Amendment 
and  brought  the  cases  here. 

The  law  of  Kentucky  in  its  present  form 
is  the  result  of  the  construction  of  several 
statutes  somewhat  far  apart  in  time  and 
of  seemingly  contradictory  import.  It  was 
argued   that   construction   could   not   take 


ths  place  of  express  languaga  in  a  statute,  st 
and  Louisville  ft  N<»  R.  Co.  t.  Central  Stock* 
7ards  Co.  212  U.*8.  132,  144,  68  L.  ed. 
441,  446,  20  Sup.  Ci.  Rep.  246,  was  cited 
for   the  proposition.     But  the  ease  gives 
no  sanction  to  it.    The  point  there  was  that- 
a  defect  in  a  law  could  not  be  cured  by 
precautions  in  a  judgment;  not  that  what 
seemed   a   defect   could   not   be  cured   by- 
the  construction   given   to  the   words   by 
the  court  having  final  authority  to  declare- 
their    intent.      We   follow    the    Kentucky 
court  of  appeals  in  taking  what  they  derive- 
from  the  legislation  of  the  state  as  if  it. 
were  embodied  in  a  single  act. 

The  history  in  brief  is  this;     By  an  mc^- 
of  May  20,  1890,  agreements  for  the  pur- 
pose of  fixing  or  limiting  the  amount  or 
quantity  of  any  article  of  merchandise  to- 
be     produced     or     manufactured,     mined^ 
bought,  or  sold;   as  also  combinations  by 
corporations  with  others  to  put  the  ImsK 
ness  of  the  combination  under  control  with- 
intent  to  limit,  fix,  or  change  the  price  of 
articles   of  commerce,   or   in   any   way   to- 
diminish  the  output  of  such  articles,  were- 
made  punishable  by  fine,  imprisonment,  or 
both.      Carroll's    Stat     (Ky.)     §§    3916- 
3917,     In    1891   a   new   Constitution   was^ 
adopted  by  the  state,  by  §  198  of  which  it- 
was  made  the  duty  bf  the  general  assembly 
"from  time  to  time,  as  necessity  may  re- 
quire, to  enact  such  laws  as  may  be  neces- 
sary to  prevent  all  trusts     .'    .     .     from> 
combining  to  depreciate  below  its  real  value- 
any  article,  or  to  enhance  the  cost  of  any 
article  above  its  real  value."     (This  was- 
held    not    to    repeal    the    earlier    statute- 
Com.  ▼.  International   Harvester   Co.   131 
Ky.  661,  566,  133  Am.  St.  Rep.  256,  116- 
S.  W.  703.     But  Kentucky  grows  tobacco, 
and  the  farmers  were  dissatisfied  with  the- 
prices  that  they  were  able  to  get,  being- 
oppressed,  as  th^  alleged,  by  a  combina- 
tion  of  buyers.     So,  on   March   21,   1906,. 
a  statute  was  enacted  that  made  it  lawful 
for  any  number  of  persons  to  combine  the 
crops  of  wheat,  tobacco,  corn,  oats,  hay,  or 
other  farm  products   raised  by  them,   for 
the   purpose  of   obtaining  a  higher  price 
than  they  could  get  by  selling  them  sep-^. 
arately.    Session  Laws  1906,  chap.  117,  p.|J; 
429.     And  later,  by  an  act  of*March  13,* 
1908,  not  only  was  the  legality  of  these 
last-mentioned  combinations  reaffirmed,  but 
they  were  protected  by  injunction,  and  the 
sale  by  or  purchase  from  the  owner  con- 
trary to  his  agreement  was  punished  by 
a  fine. 

When  the  court  of  appeals  came  to  deal 
with  the  act  of  1890,  tiie  Constitution  of 
1891,  and  the  act  of  1906,  it  reached  the- 
conclusion,  which  now  may  be  regarded*  as> 
the  established  construction  of  the  three,. 


•For  other  eaaes  see  same  topic  4  §  numbsb  in  Doc.  4  Am.  Digs.  1907  to  date,  &  Rep'r  Indexaa 
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-iaken  together,  that  by  interaction  and  to 
«ayoid  questions  of  constitutionality,  they 
-were  to  be  taken  to  make  any  combination 
for  the  purpose  of  controlling  prices  law- 
rful  unless  for  the  purpose  or  with  the  effect 
>4>f  fixing  a  price  that  was  greater  or  less 
than  the  real  value  of  the  article.  Owen 
•County  Burley  Tobacco  Soe.  ▼.  Brumback, 
128  Ky*  137,  151,  107  S.  W.  710;  Ck)m.  v. 
International  Harvester  Co.  131  Ky.  551, 
MS,  571--573,  183  Am.  Si.  Rep.  256,  115  S. 
W.  703;  International  Harvester  Co.  v.  Com. 
137  Ky.  668,  126  S.  W.  352.  The  result 
•aeenui  to  be  that  combinations  of  tobacco 
growers  are  held  to  do  no  more  than  restore 
jin  equilibrium  that  has  been  disturbed  by 
4k  combination  of  buyers  (Owen  County 
Burley  Tobacco  Soo.  v.  Brumback,  128  Ky. 
137,  162,  107  S.  W.  710;  Collins  v.  Com. 
141  Ky.  564,  133  S.  W.  233) ;  whereas,  if 
^prices  rise  after  a  combination  of  manufac- 
turers, it  very  nearly  is  presumed  that  the 
•advance  is  above  the  real  value,  and  that 
-there  is  a  crime.  International  Harvester 
Co.  V.  Com.  144  Ky.  403,  410,  411,  138  8. 
W.  248. 

The  plaintiff  in  error  contends  that  the 
•law  as  construed  offers  no  standard  of  con- 
duct thai  it  is  possible  to  know.    To  meet 
this,  in  the  present  and  earlier  cases  the 
real  value  is  declared  to  be  "the  market 
value   under   fair   competition,   and   under 
normal  market  conditions.''     147  Ky.  566. 
Com.  V,   International  Harvester   Co.   131 
^Ky.  551,  576,  133  Am.  St  Rep.  256,  115 
jgB.   W.    703;    International   Harvester    Ca 
2*  v.  Com.  137  ♦Ky.  668,  677,  678,  126  S.  W. 
352.     We    have   to   consider    whether,    in 
spplication,  this  is  more  than  an  illusory 
form  of  words,  when,  nine  years  after  it 
was    incorporated,    a    combination    invited 
by  the  law  is  required  to  guess  at  its  peril 
what  its  product  would  have  sold  for  if 
-the  combination  had  not  existed  and  noth- 
ing  else  violently  affecting  values  had  oc- 
curred.   It  seems  that  since  1902  the  price 
•of  the  machinery  sold  by  the  plaintiff  in 
•«rror  has  risen   from  10   to  15  per  eent. 
The  testimony  on  its  behalf  showed  that 
meantime  the  cost  of  materials  used  had 
increased  from  20  to  25  per  cent  and  labor 
271  per  cent.     Whatever  doubt  there  may 
'be  about  the  exact  figures,  we  hardly  sup- 
pose the  fact  of  a  rise  to  be  denied.    But, 
in  order  to  reach  what  is  called  the  real 
value, — ^a  price  from  which  all  effects  of 
the  combination  are  to  be  eliminated, — ^the 
.plaintiff  in   error   is   told   thai  it  cannot 
avail  itself  of  the  rise  in  materials  because 
it  was  able  to  get  them  cheaper  through  one 
•of  the  subsidiary  companies  of  the  com- 
bination, and  that  the  saving  through  the 
■combination  more  than  offset  all  the  rise 
in  coat. 


This  perhaps  more  plainly  concerns  Ihe 
justice  of  the  law  in  its  bearing  ux>on  the 
plaintiff  in  error,  when  compared  with  its 
operation  upon  tobacco  raisers  who  are  said 
to  have  doubled  or  trebled  their  prices, 
than  on  the  constitutional  question  pro- 
posed. Bui  it  also  concerns  that,  for  it 
shows  how  impossible  it  is  to  think  away 
the  principal  facts  of  the  case  as  it  existSy 
and  say  what  would  have  been  the  price 
in  an  imaginary  world.  Value  is  tho 
effect  in  exchange  of  the  relative  social 
desire  for  compared  objects  expressed  in 
terms  of  a  common  denominator.  It  is  a 
fact,  and  generally  is  more  or  less  easy  to 
ascertain.  But  what  it  would  be  with  such 
increase  of  a  never  extinguished  compe- 
tition as  it  might  be  guessed  would  have 
existed  had  the  combination  not  been  made^ 
with  exclusion  of  the  actual  effect  of  other 
abnormal  influences,  and,  it  would  seem, 
with  exclusion  also  of  any  increased*  effi- 
ciency in  the  machines,  but  with  inclusion 
of  the  effect  of  the  combination  so  far  as 
it  was  economically  beneficial  to  itself  and 
the  community,  is  a  problem  that  no  human 
ingenuity  could  solve.  The  reason  is  not 
the  general  uncertainties  of  a  jury  trial, 
but  that  the  elements  necessary  to  deter- 
mine the  imaginary  ideal  are  uncertain 
both  in  nature  and  degree  of  effect  to  the 
acutest  commercial  mind.  The  very  com- 
munity, the  intensity  of  whose  wish  rela- 
tively to  its  other  competing  desires  de- 
termines the  price  that  it  would  give,  has 
to  be  supposed  differently  organized  and 
subject  to  other  influences  than  those  under 
which  it  acts.  It  is  easy  to  put  simple 
cases;  but  the  one  before  us  is  at  least  as 
complex  as  we  have  supposed,  and  the  law 
must  be  judged  by  it  In  our  opinion  it 
cannot  stand. 

We  regard  this  decision  as  consistent 
with  Nash  v.  United  States,  229  U.  S.  373, 
377,  57  L.  ed.  1232,  1235,  33  Sup.  Ct.  Rep. 
780,  in  which  it  was  held  that  a  criminal 
law  is  not  unconstitutional  merely  because 
it  throws  upon  men  the  risk  of  rightly  esti- 
mating a  matter  of  degree, — ^what  is  an 
undue  restraint  of  trade.  Thai  deals  with 
the  actual,  not  with  an  imaginary  con- 
dition other  than  the  facts.  It  goes  no 
further  than  to  recognize  that,  as  with 
negligence,  between  the  two  extremes  of 
the  obviously  illegal  and  the  plainly  lawful 
there  is  a  gradual  approach,  and  that  the 
complexity  of  life  makes  it  impossible  to 
draw  a  line  in  advance  without  an  artificial 
simplification  that  would  be  unjust.  The 
conditions  are  as  permanent  as  anything 
human,  and  a  great  body  of  precedents  on 
the  civil  side,  coupled  with  familiar  prae- 
tice,  make  it  comparatively  easy  for  com- 
mon sense  to  keep  to  what  is  si^e.    But  if 
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business  is  to  go  on,  men  must  unite  to  do 
it  and  must  sell  their  wares.     To  compel 
them  to  guess,  on  peril  of  indictment,  what 
the  oommunitj  would  have  given  for  them 
if  the  continually  changing  conditions  were 
^  other  than  they  are,  to  an  uncertain  ex- 
gtent;  to  divine  prophetically  what  the  re- 
•  action  of  only  partially*  determinate  facts 
would  be  upon  the  imaginations  and  desires 
of  purchasers,  is  to  exact  gifts  that  man- 
kind does  not  possess. 
Judgments  reversed. 

Mr.  Justice  HcKenna  and  Mr.  Justice 
Pitney  dissent. 

(284  U.  8.  224) 

KEOKEE   CONSOLIDATED    COKE   COM- 
•      PANY,  Plff.  in  Err., 

V. 

W.  W.  TAYLOR,  Isaac  Taylor,  James  Tay- 
lor, and  S.  T.  Witt,  Partners  under  the 
Firm  Name  of  W.  W.  Taylor,  Sons  4 
Witt.     (No.  372.) 


KEOKEE   CONSOLIDATED   COKE   COM- 
PANY, Plff.  in  Err., 

V. 

J.  P.  KELLY,  A.  P.  Hickam,  and  O.  E. 
Woliver,  Partners  under  the  Firm  Name 
of  Kelly,  Hickam  Company.     (No.  373.) 

CONSTITUTIOWAL     LAW     (I     275*)— MaSTBB 

AND  Servant  ({  C9*)— Duie  Pbocbss  of 
Law— Freedom  to  (Jontbact— Rkdemp- 
TioN  OF  Stobb  Orders  in  Monst. 

1.  Freedom  to  contract  is  not  infringed 
contrary  to  U.  S.  Const.,  14th  Amend.,  hy 
Va.  act  of  February  13,  1888,i  amending 
and  re-enacting  Laws  1887  (Ex.  Sess.),  chapb 
391,  §  3,  forbidding  any  person,  firm,  or  cor- 
poration engaged  in  mining  coal  or  ore,  or 
manufacturing  iron  or  steel,  or  any  other 
kind  of  manufacturing,  to  issue,  for  the  pay- 
ment of  labor,  any  order  unless  the  same  pur> 
ports  to  be  redeemable  for  its  face  value  in 
lawful  money  of  the  United  States. 

[Ed.  Note.— For  other  caseB,  see  Constitutional 
Law»  Cent.  Die.  §S  830,  835.  839,  843-846;  Dec. 
Dig.  f  275;*  Master  and  Serrant;  Cent.  Dig.  H 
78-81:    Dec  Dig.  i  C9.«] 

ck>nstitutional  law  (|  208*)— equal 
Protection  of  the  Laws— Classifica- 
tion—Redemption  OF  Store  Orders  in 

MONEf. 

2.  Singling  out  persons,  firms,  or  cor- 
porations engaged  in  mining  and  manu- 
facturing as  the  ones  to  be  forbidden  to 
issue  orders  for  the  payment  of  labor  not 
purporting  to  be  redeemable  in  money,  as 
IS  done  by  Va.  act  of  February  13,  1888, 
amending  and  re-enacting  Laws  1887,  chap. 
391,  §  3,  does  not  render  such  statute  in- 
Talid  under  U.  S.  Const.,  14th  Amend.,  as 
class  legislation  denying  the  equal  protec- 
tion of  the  laws. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law.  Cent,  Dig.  SS  649-677;    Dec.   Dig.  §  208.*] 

[Nos.  372,  373.] 

Submitted  May  7,   1914.     Decided  June  8, 

1914. 


TWO  WRITS  of  Error  to  the  Supreme 
Court  of  Appeals  of  the  State  of  Vir- 
ginia to  review  judgments  which  affirmed 
judgments  of  the  Circuit  Court  of  Lee  Coun- 
ty, in  that  state,  in  favor  of  plaintiffs  ia 
actions  of  assumpsit  brought  upon  store 
orders.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  T.  Bullitt  and  R.  T.  Irvine  for 
plaintiff  in  error. 

Messrs.  J.  C.  Xoel  and  C.  T.  Duncan  for 
defendants  in  error.  ^ 

*  Mr.  Justice  Holmes  delivered  the  opinioo* 
of  the  court: 

These  are  actions  of  assumpsit  brought 
by  the  defendants  in  error  upon  orders 
signed  by  employees  of  the  plaintiff  in  err(« 
and  addressed  to  it,  directing  it  to  pay  to 
bearer  "in  merchandise  only  from  your 
store,**  to  the  value  specified.  These  orders 
were  upon  scrip  issued  by  the  plaintiff  in 
error  as  an  advance  of  monthly  wages  in 
payment  for  labor  performed,  and  the  only 
controversy  between  the  parties  arises  from 
the  refusal  of  the  plaintiff  in  error  to  pay 
the  indicated  amounts  in  money.  The  facts 
were  agreed,  the  circuit  court  gave  judg- 
ment for  the  plaintiffs,  and  a  writ  of  error 
was  refused  by  the  supreme  court  of  ap- 
peals. The  ground  of  the  judgment  was 
an  act  of  February  13,  1888,  amending  and 
re-enacting  an  act  of  1887,  chap.  391,  §  3, 
forbidding  any  person,  firm,  or  corporation 
engaged  in  mining  coal  or  ore,  or  manu- 
facturing iron  or  steel  or  any  other  kind 
of  manufacturing,  to  issue  for  the  payment 
of  labor  any  order  unless  the  same  pur- 
ported to  be  redeemable  for  its  face  value 
in  lawful  money  of  the  United  States.  The 
plaintiff  in  error  saved  its  rights  under  the 
14th  Amendment,  and,  when  the  court  of 
appeals  refused  to  hear  the  cases,  brought 
them  here.  The  writ  of  error  was  allowed 
on  September  25,  1912.  Norfolk  &  S. 
Tump.  Co.  V.  Virginia,  226  U.  S.  264,  269, 
56  L.  ed.  1082,  1086,  32  Sup.  Ct  Rep.  828. 

Of  course  we  do  not  go  behind  the  con- 
struction given  to  the  state  law  by  the 
state  courts.  The  objections  that  are  urged 
here  are  that  the  statute  interferes  withw 
freedom  of  contract,  and,  more  especially,  s} 
that  it  is  class  legislation* of  a  kind  sup** 
posed  to  be  inconsistent  with  the  14th 
Amendment ;  a  West  Virginia  decision  upon 
a  similar  statute  being  cited  to  that  effect. 
State  V.  Goodwill,  33  W.  Va.  179,  6  L.R.A. 
621,  25  Am.  St.  Rep.  883,  10  S.  E.  285. 
The  former  of  these  objections,  however, 
is  disposed  of  by  Knoxville  Iron  Co.  v. 
Harbison,  183  U.  S.  13,  46  L.  ed.  55,  22 
Sup.  Ct.  Rep.  1,  and  Dayton  Coal  &  I.  Co. 
V.  Barton,  183  U.  S.  23,  40  L.  ed.  61,  22 
Sup.  Ct.  Rep.  5. 
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It  U  mora  pressed  thai  the  aet  diBcrim- 
inates  uneonstitatloniillf  against  certain 
elasses.  But  while  there  art  differences  of 
•pinion  as  to  the  degree  and  kind  of  dia- 
erimination  permitted  hj  the  14th  Amend- 
ment^ it  is  established  by  repeated  decisions 
that  a  statute  aimed  at  what  is  deemed  an 
evil,  and  hitting  it  presumably  where  ex- 
perience shows  it  to  be  most  felt,  is  not 
to  be  upset  by  thinking  up  and  enumerat- 
ing other  instances  to  which  it  might  have 
been  applied  equally  well,  so  far  as  the 
eourt  can  see.  That  is  for  the  legislature 
to  judge  unless  the  case  is  very  dear, 
lindsley  t.  Natural  Carbonic  Oas  Co.  220 
U.  S.  61,  81,  55  L.  ed.  869,  878,  81  Sup. 
Ct.  Rep.  337,  Ann.  Cas.  19120,  160;  Cen- 
tral Lumber  Co.  t.  South  Dakota,  226  U. 
S.  157,  160,  57  L.  ed.  164,  169,  33  Sup. 
Ct.  Rep.  66;  Patsone  y.  Pennaylyania,  232 
U.  &  188, 144^  58  li.  ed.  — ^,84  Sup.  Gt  Bep, 
281.  The  suggestion  that  others  besides 
mining  and  manufacturing  companies  may 
keep  shops  and  pay  their  workmen  with 
orders  on  themselves  for  merchandise  is 
not  enough  to  overthrow  a  law  that  must 
be  presumed  to  be  deemed  by  the  legis- 
lature coextensive  with  the  practical  need. 

Judgments  affirmed. 


(84  u.  S.  19S) 

L.  V.  MULLEN,  Plff.  in  Err., 

V. 

K.  H.  SIMMONS,  Sheriff  of  Johnston  Coun- 
ty, Oklahoma,  et  al. 

IiTDiANs    (§    20*)— ALiiOTMENT— Sale    on 

Execution. 

Lands  allotted  to  a  Choctaw  Indian  could 
not  be  subjected,  after  the  restrictions  on 
alienation  were  removed,  to  the  levy  of  an 
execution  under  a  judgment  in  damages  for 
a  tort,  theretofore  recovered,  without  violat- 
ing the  provisions  of  the  act  of  July  1,  1902 
(32  Stat,  at  L.  642,  chap.  1362),  §  15,  that 
"lands  allotted  to  members  and  freedmen 
shall  not  be  affected  or  encumbered  by  any 
deed,  debt,  or  obligation  of  any  character, 
contracted  prior  to  the  time  at  which  said 
lands  may  be  alienated  under  this  act,  nor 
shall  said  lands  be  sold  except  as  herein 
provided." 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  S  53;    Dec.  Dig.  S  20.*J 

[No.  263.] 

Submitted  May  11,  1914.    Decided  June  8, 

1914. 

JN  EHROH  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  reversed  a  decree  of  the  District 
Court  in  and  for  the  Seventh  Judicial  Dis- 
trict, Johnston  County,  in  that  state,  en- 
joining the  sale  of  an  Indian  allotment  un< 


der  execution.  Reversed  and  remanded  for 
further  proceedings. 

See  same  case  below,  33  Okla.  184,  122 
Pae.  618. 

The  facts  are  stated  in  the  opinion. 

Messrs.  8.  T.  Biedaoe  and  J.  R.  Cotting* 
ham  for  plaintiff  in  error. 

Messrs.  J.  £.  Bolman  and  L.  S.  Dolman 
for  defendants  in  error.  lo 

H 

*  Mr.  Justice  McKenna  delivered  the  opin-* 
ion  of  the  court: 

Plaintiff  in  error  brought  suit  in  the  dis- 
trict court  in  and  for  the  seventh  judicial 
district,  Johnston  county,  state  of  Okla- 
homa, to  restrain  defendant  in  error,  who 
was  defendant  in  the  trial  court,  from  sell- 
ing under  execution  issued  upon  a  judgment 
obtained  against  one  F.  A.  Bonner  certain 
lands,  which  are  described,  belonging  to 
plaintiff  in  error.  He  was  plaintiff  in  the 
action,  and  we  will  so  refer  to  him.  Plain- 
tiff, it  is  alleged,  derived  his  title  from  F. 
A.  Bonner  by  warranty  deed  dated  October 
17,  1908,  Bonner  then  having  unrestricted 
right  to  sell.  Bonner  is  a  member  and  citi- 
zen of  the  Choctaw  Tribe  of  Indians,  of 
one-sixteenth  degree  of  Indian  blood,  and 
that  the  lands  described  constitute  his  al- 
lotment as  a  member  and  citizen  of  such 
tribe;  that  the  judgment  upon  which  the 
execution  was  issued  was  rendered  and  the 
debt  evidenced  by  it  contracted  more  than 
five  years  prior  to  the  issuance  of  the  execu- 
tion, and  at  a  time  when  the  lands  were 
inalienable,  and  that  under  the  laws  of  the 
United  States  and  the  treaties  between  the 
Chickasaw  and  Choctaw  Nations  and  the 
United  States  the  lands  were  exempt  from 
the  operation  of  the  judgment,  lliat  de- 
fendant threatens  to  sell  the  lands,  and  that 
a  sale  thereof  and  the  deed  which  may  be 
executed  will  cast  a  cloud  upon  plaintiff's 
title.  A  restraining  order  was  issued.  De- 
fendant in  his  answer  alleged  that  when 
the  restraining  order  was  served  upon  him, 
he  was  in  possession  of  the  lands  under  the 
execution  which  he  set  up  as  a  defense.  He 
admitted  the  other  allegations  of  the  plain- 
tiff, and  alleged  that  E.  F.  Ham  et  al.,  plain- 
tiffs in  the  judgment,  were  necessary  par- 
ties He  prayed  a  dissolution  of  the  re- 
straining order  and  that  the  suit  be  dis- 
missed. 

Subsequently  Millord  F.  Ham  and  others^ 
filed  "their  interplea  in   said  cause"  andS 
asked  to  be  made  defendants.  *  For  answer* 
to  plaintiff's  petition  they  alleged  the  fol- 
lowing:    They  recovered  the  judgment  in 
controversy  against  Frank  Bonner  for  the 
sum  of  $2,966.66}  on  January  31,  1901,  as 
damages  for  the  killing  of  the  husband  of 
one  of  the  interpleaders  and  the  father  of 
the  others,  upon  which  executions  were  is- 


*For  other  cases  see  same  topic  A  §  numbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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■aed»  but  all  ntnmed  nnsatisfled^  and  final- 
ly, on  the  20tli  of  September,  1008,  the 
interpleaders  caused  the  execution  in  con- 
troversy to  be  issued  and  levied  upon  the 
lands  described  in  plaintiff's  petition.  On 
February  23,  1906,  Bonner  became  the  owner 
of  the  lands  by  allotment  of  the  same  as 
an  Indian,  and  the  judgment  thereupon 
became  a  lien  upon  the  lands.  Subsequent- 
ly that  part  of  the  Indian  territory  and  the 
southern  district  where  the  lands  are  lo- 
cated became  a  part  of  what  is  now  John- 
ston county,  and  the  judgment  is  still  a 
lien  upon  the  lands  and  was  a  lien  at  the 
time  of  the  purchase  by  Mullen,  who,  at  the 
time  of  the  alleged  conveyance  to  him,  had 
fuU  knowledge  and  notice  of  the  judgment, 
and  knew  that  an  execution  had  been  issued 
and  levied  upon  the  lands,  and  that,  there- 
fore, he  is  not  an  innocent  purchaser  of 
them,  but  took  them  subject  to  the  judg- 
ment. 

Mullen  demurred  to  the  answer  of  Sim- 
mons and  to  that  of  the  interpleaders  upon 
the  grounds  (1)  that  they  did  not  constitute 
a  defense.  (2)  They  failed  to  show  that 
the  execution  was  a  lien  upon  the  lands, 
failed  to  show  that  the  lands  were  seized  by 
the  sheriff  prior  to  the  deed  to  plaintiff, 
and  failed  to  show  that  a  lien  attached  by 
virtue  of  the  execution.  (8)  The  lands, 
having  been  taken  in  allotment  by  Bonner, 
were  not  subject  under  the  law  to  any  debt, 
deed,  contract,  or  obligation  of  any  char- 
acter made  prior  to  the  time  at  which  the 
lands  could  be  alienated  by  the  allottee; 
that  the  judgment  was  recovered  against  him 
more  than  five  years  before  the  lands  were 
alienable,  and  tiiat  the  lands  were  not  sub- 
iect  to  it  or  to  the  execution  issued  upon  it. 
cb  The  judgment  of  the  court  was  that  it 
•  "doth  overrule*  plaintiff's  general  demurrer 
and  his  first  special  demurrer  .  .  .  and 
doth  sustain  plaintiff's  second  special  de- 
murrer .  .  .  and  the  interpleaders  and 
the  defendant  elect  to  stand  upon  their  an- 
swer and  interplea  herein,  refuse  to  plead 
further,  and  the  court  finds  for  the  plain- 
tiff, and  that  he  is  entitled  to  the  relief 
prayed  for  in  his  petition.  .  .  ."  And 
it  was  adjudged  that  the  defendant  Sim- 
mons, as  sheriff  of  Johnston  county,  and 
his  deputies,  and  the  interpleaders,  be  en- 
joined and  restrained  forever  from  issuing 
or  causing  to  be  issued  any  execution  or 
other  process  upon  the  judgment  rendered 
against  Frank  Bonner  in  favor  of  the  inter- 
pleaders, and  from  levying  the  same  upon 
the  lands  described. 

The  supreme  court  of  the  state  reversed 
the  judgment,  deciding  "that  the  lien  of 
interpleader's  judgment  attached  to  the  al- 
lotment as  soon  as  it  came  into  being;  that 
plaintiff  took  the  land  subject  thereto,  and 


that  the  same  shonld  be  enforced  and  said* 
land  sold  to  satisfy  the  same,  and  that,  too, 
notwithstanding  the  provisions  of  the  15th 
section  of  the  act  of  July  1,  1902,  which 
has  no  material  bearing  on  the  question." 

The  section  referred  to  is  as  follows: 
"Lands  allotted  to  members  and  freedmen* 
shall  not  be  affected  or  encumbered  by  any 
deed,  debt,  or  obligation  of  any  character 
contracted  prior  to  the  time  at  which  said* 
land  may  be  alienated  under  this  act,  nor 
shall  said  lands  be  sold  except  as  herein- 
provided."    [32  Stat,  at  L.  642,  chap.  1362.] 

The  supreme  court  of  Oklahoma,  in  de- 
ciding that  this  provision  did  not  apply, 
distinguished  between  the  obligations  result- 
ing from  an  Indian's  wrongful  conduct  and* 
the  obligations  resulting  from  his  contracts,, 
saying:     "A  judgment  in  damages  for  tort 
is  not  a  'debt  contracted'"  within  the  con- 
templation of  §  15.     In  other  words,  the 
court  was  of  the  view  that  the  tort  retained 
its   identity,  though   merged   in  the  judg-Qo^ 
ment.    However,  we  need  not  enter  into  theJJ: 
controversy  of  the  cases  and  ths^ooks  as  to* 
whether  a  judgment  is  a  contract.    Passing 
such    considerations,    and    regarding    the 
policy  of  §  16  and  its  language,  we  are  un- 
able to  concur  with  the  supreme  court  of 
Oklahoma. 

This  court  said,  in  Starr  v.  Long  Jim, 
227  U.  S.  613,  625,  67  L.  ed.  670,  675,  33 
Sup.  Ct  Hep.  358,  that  the  title  to  lands 
allotted  to  Indians  was  "retained  by  the 
United  States  for  reasons  of  public  policy, 
and  in  order  to  protect  the  Indians  against 
their  own  improvidence."  It  was  held,  ap- 
plying the  principle,  that  a  warranty  deed 
made  by  Long  Jim  at  a  time  when  he  did 
not  have  the  power  of  alienation  "was  in 
the  very  teeth  of  the  policy  of  the  law,  and 
could  not  operate  as  a  conveyance,  either 
by  its  primary  force  or  by  way  of  estoppel," 
after  he  had  received  a  patent  for  the  land. 

The  principle  was  applied  again  in  Frank- 
lin V.  Lynch,  233  U.  S.  269,  58  L.  ed.  — ,  34 
Sup.  Ct.  Rep.  506,  and  its  strict  character 
enforced  against  the  deed  of  a  white  woman 
who  acquired  title  in  an  Indian  right.  It 
is  true,  in  these  cases  the  act  of  the  Indian 
was  voluntary  or  contractual,  and,  it  is 
contended,  a  different  effect  can  be  ascribed 
to  the  wrongs  done  by  an  Indian,  and  that 
in  reparation  or  retribution  of  them  the 
state  law  may  subject  his  inalienable  lands 
^-inalienable  by  the  national  law — to  alien* 
ation.  The  consequence  of  the  contention 
repels  its  acceptance.  Torts  are  of  variable 
degree.  In  the  present  case  that  counted 
on  reached,  perhaps,  the  degree  of  a  crime^ 
but  a  tort  may  be  a  breach  of  a  mere  legal 
duty,— «  consequence  of  negligent  conduct. 
The  policy  of  the  law  is,  as  we  have  said* 
to  protect  the  Indians  against  their  laii- 
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pfOTidenM,  and  improyidenee  may  affecfe 
all  of  their  acts,— those  of  commission 
and  omission,  contracts  and  torts.  And 
we  think  §  15  of  the  act  of  July  1, 
1902,  was  purposely  made  broadly  protee- 
tiye,  broadly  precluaiTe  of  alienation  by 
any  conduct  of  the  Indian,  and  not  only 
its  policy  but  its  language  distinguishes 
it  from  the  statute  passed  on  in  Brun 
^▼.  Mann,  12  L.R.A.(N.6.)  154,  80  C. 
•  C.  A.  513,  151  Fed.  145.  Its  language  is 
«  that  "lands  allotted  .  .  .*  shall  not  be 
affeet9d  or  encumbered  by  any  deed,  debt,  or 
chUgation  of  any  charaoter  contracted  prior 
io  the  time  at  which**  the  lands  may  be 
alienated,  "nor  shall  said  lands  be  sold  ex- 
•eepV  as  in  the  act  provided.  The  prohibi- 
-tion,  then,  is  that  the  lands  shall  not  be 
"affected  ...  by  any  obligation  of  any 
-eharacter,"  and,  as  we  have  seen,  an  obliga- 
-tion  may  arise  from  a  tort  as  well  as  from 
i*  ccmtract, — ^from  a  breach  of  duty  or  the 
▼iolation  of  a  right.  Exchange  Bank  ▼. 
Ford,  7  Colo.  814,  810,  8  Pao.  449.  If  this 
were  not  so,  a  prearranged  tort  and  a  judg- 
ment confessed  would  become  an  easy  means 
'Of  circumventing  the  policy  of  the  law. 

Judgment  reversed  and  case  remanded 
'for  further  proceedings  not  inconsistent  with 
-this  opinion. 

Mr.  Justice  Day  dissents. 
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INTEBNATIONAL     HARVESTER     COM- 
PANY  OF  AMERICA,  Plff.  in  Err., 

V. 

■STATE  OF  MISSOURI,  ON  THE  INFOR- 
MATION  OF  ITS  ATTORNEY  GEN- 
ERAL. 

O0UBT8  (I  396^)— Bbbob  to  Stats  Gotjbt— 
Fedekal  Quxotion— Where  and  When 
Raised. 

1.  Federal  questions  first  raised  by  ez- 
oeptions  to  the  report  of  a  special  commis- 
sioner to  whom  an  original  proceeding  in 
the  highest  state  court  had  been  referred  to 
take  evidence  and  report  his  conclusions 
will  support  a  writ  of  error  from  the  Fed- 
eral Supreme  Court,  although  the  highest 
state  court  did  not  refer  to  the  Federal 
questions  in  its  opinion,  and  although  that 
court  has  laid  down  the  rule  that  constitu- 
tional questions  must  be  raised  at  the  first 
opportunity. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  lOSO :    Dec.  Dig.  9  396.*] 

CoNarnTUTioNAJL  Law  (§  296*)— Monopo- 
i-rEs  (§  10*)— Due  Process  of  Law- 
Freedom  TO  Contract— State  Anti- 
Trust  Laws. 

2.  The  application  to  a  combination  which 
has  benefited  instead  of  injured  the  public, 
of  the  prohibitions  of  Mo.  Rev.  Stat.  1009, 
I  10,301,  and  Rev.  Stat.  1899,  §  8966, 
against  combinations  which  tend  to  lessen 
competition  in  the  importation,  transporta- 
tion, manufacture,  or  sale  of  commodities. 


does  not  render  such  legistatlon  repugnant 
to  U.  S.  Const,  14th  Amende  as  unreason- 
ably and  arbitrarily  limiting  the  right  of 
contract. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  {(  825-S38.  840-846;  Dec  Dig.  S 
aS6;*  Monopolies,  Cent.  Dig.  8  &;  Dec.  Dig.  §  10.*J 

Constitutional    Law    (|    240*)— Bqual 
PnoTEcnoN  OF  the  Laws— Clabbifica- 
TioN— State  Anti-Tbust  Laws. 
8.  Confining  to  manufacturers  and  vend- 
ors  of  articles  the  prohibitions  of  Mo.  Rev. 
Stat  1909,  §  10,301,  and  Rev.  8Ut  1899, 
I  8966,  against  combinations  to  lessen  com- 
petition and  reflate  prices,  while  permit- 
ting  such  combinations  among  purcnaserSi 
does  not  render  the  legislation  repugnant 
to  U.  8.  Const.,  14th  Amend.,  as  denying 
the  equal  protection  of  the  laws. 

[Ed.  Note.— For  otber  cases,  see  Constitutional 
Law.  Cent.  Dig.  H  688.  692.  483,  687-699:  Deo. 
Dig.  I  240.*] 

Constitutional    Law    (§   240*)— Equal 
Protection  of  the  Laws— Classifica- 
tion—State  Anti-Trust  Laws. 
4.  Excluding  combinations  of  wage  earn* 
ers  from  statutory  prohibitions  against  com* 
binations  to  lessen  competition  and  regulata 
prices,  as  is  done  bj  Mo.  Rct.  Stat.  1909, 
§  10,301,  and  Rev.  Stat.  1899,  g  8966,  as 
construed  by  the  state  courts,  does  not  ren- 
der  such   legislation   repugnant   to   U.   S. 
Const.,  14th  Amend.,  as  denying  the  equal 
protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  ConstitnUonal 
Law.  Cent.  Dig.  H  688.  692.  693.  697-699;  Dec 
Dig.  I  240.»] 

[No.  166.] 

Argued  April  29,  1914.     Decided  June  8, 

1914. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
of  ouster  in  a  proceeding  in  the  nature  of 
quo  warranto  against  a  foreign  corporation 
charged  with  violations  of  the  state  anti- 
trust laws.    Affirmed. 

See  same  case  below,  237  Mo.  369,  141 
S.  W.  672. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bdgar  A.  Bancroft,  William 
M.  'Williams,  Selden  P.  Spencer,  and  Victor 
A.  Remy  for  plaintiff  in  error. 

Mr.  John  T.  Barker,  Attorney  General 
of  Missouri,  and  Messrs.  W.  T.  Rutherford, 
Thomas  J.  Higgs,  W.  M.  Fitch,  and  Paul 
P.  Prosser  for  defendant  in  error. 


s 


Mr.  Justice  McKenna  delivered  the  opin-* 
ion  of  the  court: 

Information  in  the  nature  of  quo  war- 
ranto, brought  in  the  supreme  court  of  the 
state,  to  exclude  plaintiff  in  error  from  the 
corporate  rights,  privileges,  and  franchises  | 
'exercised  or  enjoyed  by  it  under  the  laws? 
of  the  state,  that  they  be  forfeited,  and  all 
or  such  portion  of  its  property  as  the  court 
may  deem  proper  be  confiscated,  or,  in  lien 
thereof,    a    fine   be    imposed    upon    it    in 


*For  oihor  cases  see  same  topic  A  8  nombcb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indesres 
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^punUhment  of  the  penrenion,  uforpfttion, 
abuse,  and  misuse  of  franchises." 

The  ground  of  the  action  Is  the  alleged 
▼iolation  of  the  statutes  of  the  state  passed 
respectively  in  1899  and  1909,  and  entitled 
"Pools,  Trusts,  and  Conspiracies/'  and 
"Pools,  Trusts,  and  Conspiracies  and  Dis- 
criminations.'* 

The  facts  alleged  in  the  information  are 
these:     Plaintiff  in  error  is  a  Wisconsin 
corporation    engaged    in    the   manufacture 
and  sale  of  agricultural  implements,  bind- 
ers, mowers,  etc.,  and  was  licensed  on  the 
5th  of  April,  1892,  to  do  business  in  Mis- 
souri under   the  name  of  the  Milwaukee 
Harvester  Company,  and  on  September  18, 
1902,  became  licensed  to  do  and  engaged 
in  such  business  in  the  state.    In  that  year 
the   International   Harvester   Company   of 
New  Jersey  was  organized  with  a  capital 
•tock  of   $120,000,000  for  the  purpose  of 
effecting  a  combination  of  plaintiff  in  error 
and   certain   other   companies   to   restrain 
eompetition  in  the  manufacture  and  sale 
of  such   agricultural   implements   in   Mis- 
souri,  and  the  New  Jersey  company  has 
maintained  plaintiff  in   error   as   its   sole 
selling  agent  in  Missouri.    Before  the  com- 
bination the  companies  combined  were  com- 
petitors of  one  another  and  of  other  cor- 
porations, Individuals,  and  partnerships  en- 
gaged in  the  same  business  in  the  state, 
and  that  thereby  the  people  of  the  state, 
and  particularly  the  retail  dealers  and  farm- 
ers of  the  state,  received  the  benefit  of  com- 
petition in  the  purchase  and  sale  of  farm 
implements.    The  combination  was  designed 
and  made  with  a  view  to  lessen,  and  it 
tended  to  lessen,  free  competition  in  such 
implements,  and  thereby  the  said  corpora- 
tions entered  into  and  became  members  of 
a  pool,  trust,  combination,  and  agreement. 
^In  furtherance  thereof,  and  for  the  purpose 
§of  giving  the  International  Harvester  Com- 
•  pany   of   New   Jersey   a* monopoly   of   the 
business  of  manufacturing  and  selling  agri- 
eultural  implements  in  the  state,  and  for 
the  purpose  of  preventing  competition  in 
the  sale  thereof,  plaintiff  in  error  has  com- 
pelled the  retail  dealers  in  each  county  of 
the  state  who  desire  to  handle  and  sell  or 
act  as  agent  for  it  to  refrain  from  selling 
implements  manufactured  or  sold  by  com- 
peting companies   or  persons.     By   reason 
thereof  competition  in  such  implements  has 
been  restrained,  prices  controlled,  the  quan- 
tity of  such  implements  has  been  fixed  and 
liinited,  and  plaintiff  in  error  has  been  able 
to  secure,  and  for  several  years  enjoy,  from 
65  per  cent  to  90  per  cent  of  the  business, 
all  to  the  great  damage  and   loss  of  the 
people  of  the  state,  and  by  reason  of  its 
participation  in  the  pool,  trust,  and  com- 
bination, and  by  reason  of  the   acts  and 


things  done  by  it,  plaintiff  in  error  haa 
been  guilty  of  an  illegal,  wilful,  and  ma* 
licious  perversion  and  abuse  of  its  fran- 
chises, privileges,  and  licenses  granted  to 
it  by  the  state. 

The  answer  of  plaintiff  in  error  denied 
that  it  had  become  a  party  to  any  com- 
bination, or  that,  in  its  transactions,  there 
was  any  purpose  to  restrain  or  lessen  eom- 
petition, or  that  trade  had  been  or  was  r^ 
strained. 

The  case  was  referred  to  a  special  com- 
missioner to  take  the  evidence  and  report 
his  conclusions.  He  found,  as  alleged  in 
the  infonnation,  that  the  International 
Harvester  Company  of  New  Jersey  was  a 
combination  of  the  properties  and  busi- 
nesses of  formerly  competing  harvester  com- 
panies, and  plaintiff  in  error  being  one  of 
such  companies,  and  thereafter,  by  selling 
the  New  Jersey  company's  products  in  Mis- 
souri, had  violated  the  Missouri  statutes 
against  pools,  trusts,  and  conspiracies. 

In  exceptions  to  the  report  of  the  special 
commissioner  plaintiff  in  error  urged  that 
the  statute  of  Missouri  violated  the  equali- 
ty clause  and  due  process  clause  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  "{1)  Because  said  statute^ 
arbitrarily  *  discriminates  between  persons* 
making  or  selling  products  and  commodities 
and  persons  selling  labor  and  service  of  ail 
kinds :  In  that  each  section  of  said  statute  ap- 
plies only  to  articles  of  merchandise,  and  not 
to  labor  or  services  and  the  like,  the  prices 
of  which  are  equally  and  similarly  deter- 
mined by  competition,  and  may  be  equally 
and  similarly  the  subject  of  combination 
and  conspiracy  to  the  detriment  of  the  pub- 
lic. (2)  Because  said  statute  arbitrarily 
discriminates  between  the  makers  and  sell- 
ers of  products  and  commodities  and  the 
purohaaers  thereof:  It  prohibits  manufac- 
turers and  sellers  from  making  contracts  or 
arrangements  intended  or  tending  to  in- 
crease the  market  price  of  the  articles  they 
make  or  sell,  but  does  not  prohibit  pur- 
chasers from  combining  to  fix  or  reduce 
the  market  price  of  the  commodities  or 
articles  to  be  purchased  by  them.  (3)  Be- 
cause said  statute,  as  construed  by  the  com- 
missioner, unreasonably  and  arbitrarily 
interferes  with  plaintiff  in  error's  right  to 
make  proper  and  reasonable  business  con- 
tracts, and  deprives  it  of  property  rights 
in  respect  thereto." 

These  exceptions  were  urged  and  argued 
in  the  supreme  court  upon  the  filing  of 
the  conunissioner's  report.  Judgment  was 
entered  upon  the  report,  in  which  it  was 
adjudged  that  by  reason  of  the  violation 
of  the  statutes  of  the  state,  as  charged 
in  the  information,  plaintiff  in  error  had 
forfeited  the  license  theretofore  granted  to 
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n  to  do  bnshiess  in  the  state,  and  it  was 
adjudged  that  the  license  be  forfeited  and 
canceled  and  the  company  ousted  from  its 
rights  and  franchises  granted  by  the  state 
to  do  business  in  the  state,  and  a  fine  of 
$50,000  was  imposed  upon  iti  It  was,  how- 
ever, provided  that  upon  payment  of  the 
fine  on  or  before  the  1st  of  January,  1012, 
and  immediately  ceasing  all  connection 
with  the  International  Harvester  Company 
of  New  Jersey  and  the  corporations  and 
^  copartnerships  with  which  it  had  combined, 
oand  not  continuing  and  maintaining   the 

•  unlawful  agreement  and*combination  with 
them  to  lessen  and  destroy  competition  in 
the  sale  of  the  enumerated  farm  implements, 
and  giving  satisfactory  evidence  thereof  to 
the  court,  the  judgment  ol  ouster  should 
be  suspended.  The  company  was  given  un- 
tU  March  1,  1012,  '<to  file  its  proof  of  wiU- 
ingness"  to  comply  with  the  judgment.  It 
was  also  adjudged  that  upon  a  subsequent 
violation  of  the  statute  ''the  suspension  of 
the  writ  of  ouster  shall  be  removed**  by  the 
court  "and  absolute  ouster  be  enforced," 
and  to  that  end  the  court  retained  "its  full 
and  complete  jurisdiction  over  the  cause." 
287  Mo.  360,  141  S.  W.  672. 

A  motion  is  made  to  dismiss  on  the 
ground  that  plaintiff  in  error  in  its  answer 
simply  denied  that  it  had  violated  the  anti- 
trust laws  of  the  state,  and  it  is  contended 
that  by  not  alleging  in  its  answer  that 
those  laws  violated  the  Constitution  of  the 
United  States,  it  waived  such  defense.  It 
is  further  contended  that  because  the  Fed- 
eral right  was  not  asserted  in  the  answer, 
the  supreme  court  of  the  state  could  not 
have  considered,  and  did  not  consider  or 
decide  it.  Decisions  of  the  supreme  court 
of  Missouri  are  cited  to  sustain  the  con- 
tentions. The  decisions  declare  the  propo- 
sition that  constitutional  questions  must 
be  raised  at  the  first  opportunity,  or,  as  it 
is  expressed  in  one  of  the  cases  (Brown  v. 
Missouri,  K.  &  T.  R.  Co.  175  Mo.  185,  74 
S.  W.  073),  "the  protection  of  the  Consti- 
tution must  be  timely  and  properly  invoked 
in  the  trial  court." 

In  Dahnke-Walker  Mill.  Co.  v.  Blake,  242 
Mo.  31,  146  8.  W.  438,  it  is  said:  "The 
rule  of  this  court  is  that  so  grave  a  ques- 
tion [constitutional  question]  must  be 
lodged  at  the  first  opportunity,  or  it  will 
be  deemed  to  have  been  waived.  If  it  can 
be  appropriately  and  naturally  raised  in 
the  pleadings,  and  thereby  be  a  question 
lodged  in  the  record  proper,  such  is  the 
time  and  place  to  raise  it;"  and  that  it  is 
too  late  to  raise  the  question  after  judg- 
ment in  a  motion  for  new  triaL  In  Hartz- 
ler  V.  Metropolitan  Street  R.  Co.  218  Mo. 
e662,   117   8.  W.  1124,  it  was  held:   "The 

•  motion  for  a  new  trial  was  not*  the  first 


door  for  the  question  to  enter,  and  in  our 
later  decisions  we  have  ruled  that  a  ques* 
tion  of  such  gravity  must  be  raised  as  soon 
as  orderly  procedure  will  allow.  This  in 
order  that  the  trial  court  may  be  treated 
fairly,  and  the  question  get  into  the  case 
under  correct  safeguards,  and  earmarked 
as  of  substance^  and  not  mere  color." 

It  is  manifest^  we  think,  that  the  court 
only  intended  to  express  the  condition  of 
appellate  review  to  be  that  in  the  trial 
court  constitutional  questions  shovld  not  be 
reserved  until  the  case  had  gone  to  judg« 
ment  on  other  issues,  and  then  used  to  s»> 
cure  a  new  triaL  The  principle  of  the 
rulings  is  satisfied  In  the  case  at  bar.  It 
iSy  as  we  have  seen,  an  original  proceeding 
in  the  supreme  court,  and  upon  the  report 
of  the  commissioner  which  brought  the  case 
to  the  court  for  decision  of  the  issues  and 
questions  involved  In  it  the  Federal  quea- 
tiona  were  made  "under  correct  safeguards 
and  earmarked  as  of  substance,  and  noft 
mere  color."  It  is  true  the  court  has  not 
referred  to  them  in  its  opinion,  but  we  cai^ 
not  regard  its  silence  as  a  condemnation 
of  the  time  or  manner  at  or  in  which  th^ 
were  raised.  The  motion  to  dismiss  ia 
therefore  denied. 

The  assignments  of  error  necessarily  in- 
volve  a  consideration  of  the  statutes.  Tha 
relevant  provisions  are  contained  in  |  lO,* 
301  of  the  Revised  Statutes  of  the  state  of 
1000,  and  S  8,066  of  the  Revised  Statutes 
of  1800. 

Section  10,301  provides  that  "all  arrange- 
ments,  contracts,  agreements,  combinations^ 
or  understandings  made  or  entered  into  be- 
tween two  or  more  persons,  designed  or 
made  with  a  view  to  lessen,  or  which  tend 
to  lessen,  lawful  trade,  or  fiUl  and  free  com- 
petition in  the  importation,  transportation, 
manufacture,  or  sale"  in  the  state  "of  any 
product,  commodity,  or  article,  or  thing 
bought  and  sold,"  and  all  such  arrange- 
ments, etc,  "which  are  designed  or  made 
with  a  view  to  increase,  or  which  tend  to 
increase,  the  market  price  of  any  product, 
commodity,  or  article,  or  thing,  of  ^nyd 
class  or  kind  whatsoever,«bought  and  sold,"* 
are  declared  to  be  against  public  policy,  un- 
lawful and  void,  and  those  offending  "shall 
be  deemed  and  adjudged  guilty  of  a  con- 
spiracy in  restraint  of  trade,  and  punished" 
as  provided. 

Section  8,066  provides  that  arrange- 
ments, etc.,  such  as  described  in  %  10,301, 
having  like  purpose,  and  all  such  arrange- 
ments, etc,  "whereby  or  under  the  terms  of 
which  it  is  proposed,  stipulated,  provided, 
agreed,  or  understood  that  any  person,  as- 
sociation of  persons,  or  corporations  doing 
business  in"  the  state,  "shall  deal  in,  sell, 
or  offer  for  sale"  in  the  state  "any  partio- 
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mimr  or  fpeeMe  uiielt^  prodnel^  or  oom- 
mcdity,  and  shall  mot,  during  the  oontimi- 
aaeo  or  existence  of  any  sach  arrangement, 
•  •  •  deal  in,  sell,  or  offer  for  sale,"  in 
the  states  "buj  competing  article,  product, 
or  commodity,"  are  declared  to  be  against 
public  policy,  unlawful  and  void;  and  any 
person  offending  "shall  be  deemed  and  ad- 
Judged  guilty  of  a  conspiracy  to  defraud, 
and  be  subject  to  the  penalties"  provided. 

By  9  10,304  of  the  Revised  Statutes  of 
1009,  it  is  provided  that  domestic  offend- 
ing corporations  shall  forfeit  their  charters 
and  all  or  any  part  of  their  property  as 
'fhall  be  adjudged  by  a  court  of  competent 
jurisdiction,  or  be  fined  in  lieu  of  the  for- 
ieiture  ol  charters  or  of  property. 

Foreign  offending  corporations  shall  for- 
feit their  right  to  do  business  in  the  state, 
with  forfeiture  also  of  property,  or,  in  lieu 
hereof,  the  payment  of  a  line. 

In  State  ex  reL  Hadley  ▼.  Standard  Oil 
•Co.  218  Mo.  1,  370,  372,  116  a  W.  902,  the 
-supreme  court  held  that  the  anti-trust  stat- 
utes of  the  state  "are  limited  in  their  scope 
and  operation  to  persons  and  corporations 
•dealing  in  commodities,  and  do  not  include 
combinations  of  persons  engaged  in  labor 
pursuits.''  And,  justifying  the  statutes 
against  a  charge  of  illegal  discrimination, 
the  court  further  said  that  "it  must  be 
^  borne  in  mind  that  the  differentiation  be- 
^tween  labor  and  property  is  so  great  that 
"*  they  do  not  belong  to  the  same^general  or 
natural  classification  of  rights  or  things, 
and  have  never  been  so  recognized  by  the 
common  law  or  by  legislative  enactments." 

Accepting  the  construction  put  upon  the 
statute,  but  contesting  its  legality  as  thus 
•construed,  plaintiff  in  error  makes  three 
-contentions:  (1)  The  statutes,  as  so  con- 
atrued,  unrea8onai>ly  and  arbitrarily  limit 
ihe  right  of  contract;  (2)  discriminate  be- 
tween the  vendors  of  commodities  and  the 
Tendors  of  labor  and  services;  and  (3)  be- 
tween vendors  and  purchasers  of  commodi- 
ties. 

(1)  The  specification  under  this  head  Is 
that  the  supreme  court  foiuid,  it  is  con- 
tended, benefit — ^not  injury — ^to  the  public 
had  resulted  from  the  alleged  combination. 
Oranting  that  this  is  not  an  overstatement 
of  the  opinion,  the  answer  is  immediate. 
It  is  too  late  in  the  day  to  assert  against 
statutes  which  forbid  combinations  of  eom- 
peting  companies  that  a  particular  com- 
bination was  induced  by  good  intentions 
and  has  had  some  good  effect.  Armour 
Packing  Co.  v.  United  States,  209  U.  S. 
66,  62,  62  L.  ed.  681,  684,  28  Sup.  Ct.  Rep. 
428;  Standard  Sanitary  Mfg.  Co.  t.  United 
States,  226  U.  S.  20,  40,  67  L.  ed.  107,  117, 
S3  Sup.  Ct.  Rep.  9.  Tlie  purpose  of  such 
statutes  is  to  secure  competition  and  pre- 


dnda  eenbinstiomi  whidi  tend  to  defeat 
it.  And  raoh  is  explieitly  the  purpose  and 
policy  of  the  Missouri  statutes;- and  Upiey 
haTo  been  sustained  by  the  Supreme  Court. 
There  is  nothing  in  the  Constitution  of  the 
United  States  which  precludes  a  state  from 
adopting  and  enforcing  such  polity.  To 
so  decide  would  be  stepping  backwards. 
Carroll  v.  Greenwich  Ins.  Co.  199  U.  S.  401, 
60  L.  ed.  246,  26  Sup.  Ct.  Rep.  66;  Central 
Lumber  Co.  t.  South  Dakota,  226  U.  S. 
167,  67  L.  ed.  164,  33  Sup.  Ct.  Rep.  66. 

It  is  true  that  tiie  supreme  court  did  not 
find  a  definite  abuse  of  its  powers  by  plain* 
tiff  in  error,  but  it  did  find  that  there  was 
an  offending  against  the  statute,  a  union 
of  able  competitors^  and  a  cessation  of 
their  competition,  and  the  court  saids 
"Some  of  the  smaller  concerns  that  wers 
competitors  in  the  market  have  ceased  theiro 
struggle  for  existence  and  retired  from  theSi 
field."  This  is  onc*of  the  results  which  the* 
statute  was  intended  to  prevent, — the  un- 
equal struggle  of  individual  effort  against 
the  power  of  combination.  The  preventing 
of  the  engrossment  of  trade  is  as  definitely 
the  object  of  the  law  as  is  price  regulation 
of  commodities,  its  prohibition  being  against 
combinations  "made  with  a  view  to  lessen, 
or  which  tend  to  lessen,  lawful  trade  or 
full  and  free  competition  in  the  importa^ 
tion,  transportation,  manufacture^  or  sale 
of  any  commodity,  or  article,  or  thing 
bought  or  sold."  See  Standard  Oil  Co.  v. 
United  States,  221  U.  6.  1,  66  L.  ed.  619, 
34  L.R.A.(N.S.)  834,  31  Sup.  Ct  Rep.  608, 
Ann.  Cas.  1912D,  734;  United  States  T. 
American  Tobacco  Co.  221  U.  S.  106,  65  U 
ed.  663,  31  Sup.  Ct.  Rep.  632;  United  States 
V.  Patten,  226  U.  S.  626,  67  L.  ed.  333,  44 
L.R.A.(N.S.)  326,  83  Sup.  Ct.  Rep.  141. 

(2)  and  (8).  These  contentions  may  be 
considered  together,  both  involving  a  charge 
of  discrimination,— the  one  because  the  law 
does  not  embrace  vendors  of  labor;  the 
other  because  it  does  not  cover  purchasers  of 
commodities  as  well  as  vendors  of  them. 
Both,  therefore.  Invoke  a  consideration  of 
the  power  of  classification  which  may  be 
exerted  In  the  legislation  of  the  state.  And 
we  shall  presently  see  that  power  has  very 
broad  range.  A  classification  is  not  invalid 
because  of  simple  inequality.  We  said  in 
Atchison,  T.  &  8.  F.  R.  Co.  ▼.  Matthews, 
174  U.  S.  96,  106,  43  L.  ed.  909,  913,  19 
Sup.  Ct.  Rep.  609,  by  Mr.  Justice  Brewer  i 
"The  very  idea  of  classification  is  that  of 
inequality,  so  that  it  goes  without  saying 
that  the  fact  of  inequality  in  no  manner 
determines  the  matter  of  constitutional- 
ity." Therefore,  it  may  be  there  is  re- 
straint of  competition  in  a  combination  of 
laborers  and  in  a  combination  of  pur- 
chasers, but  that  does  not  demonstrate  that 
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legislation  which  does  not  inclnde  either 
combination  is  illegal.  Whether  it  would 
have  been  better  policj  to  liave  made  such 
comprehenBiTe  classification  it  is  not  onr 
province  to  decide.  In  other  words,  wheth- 
er a  combination  of  wage  earners  or  pur- 
chasers of  commodities  called  for  repression 
hj  law  under  the  conditions  in  the  state 
was  for  the  l^slature  of  the  state  to  de- 
?  termine. 

?  *In  Carroll  ▼.  Greenwich  Ins.  Co.  supra, 
a  statute  of  Iowa  was  considered  which 
made  it  unlawful  for  two  or  more  fire  in- 
surance companies  doing  business  in  the 
state,  or  their  officers  or  agents,  to  make  or 
enter  into  combinations  or  agreements  in 
relation  to  the  rates  to  be  charged  for  in- 
surance, and  certain  other  matters.  The 
provision  was  held  invalid  by  the  circuit 
court  of  the  United  States  for  the  district 
of  Iowa  on  the  ground  of  depriving  of  lib- 
erty of  contract  secured  by  the  14th 
Amendment  and  of  the  equal  protection  of 
the  laws.  This  court  reversed  the  decision, 
saying,  after  stating  that  there  was  a  gen- 
eral statute  of  Iowa  which  prohibited  com- 
binations to  fix  the  price  of  any  article  of 
merchandise  or  commodity,  or  to  limit  the 
quantity  of  the  same  produced  or  sold  in 
the  state:  "Therefore,  the  act  in  question 
does  little,  if  anything,  more  than  apply 
and  work  out  the  policy  of  the  general  law 
in  a  particular  case.'*  Again,  *'If  an  evil 
is  specially  experienced  in  a  particular 
branch  of  business,  the  Constitution  em- 
bodies no  prohibition  of  laws  confined  to 
the  evil,  or  doctrinaire  requirement  that  th^ 
should  be  couched  in  all-embracing  terms." 
And,  "If  the  legislature  of  the  state  of 
Iowa  deems  it  desirable  artificially  to  pre- 
vent, so  far  as  it  can,  the  substitution  of 
combination  for  competition,  this  court 
cannot  say  that  fire  insurance  may  not 
present  so  conspicuous  an  example  of  what 
that  legislature  thinks  an  evil  as  to  justify 
special  treatment.  The  imposition  of  a 
more  specific  liability  upon  life  and  health 
insurance  companies  was  held  valid  in  Fi- 
delity Mutual  I/ife  Asso.  v.  Mettler,  185 
U.  S.  808,  46  L.  ed.  922,  22  Sup.  Ct.  Rep. 
662."  Other  cases  were  also  cited  in  illus- 
tration. 

Carroll  v.  Greenwich  Ins.  Co.  supra,  is 
especially   opposite.     It  contains  the   ele- 
ments of  the  case  at  bar  and  a  decision  up- 
on  them.     It  will   be   observed    that    the 
statute,   which    it   was    said    declared   the 
general  policy  of  Iowa,  was  a  prohibition 
M  against   a   combination   of   producers    and 
H  sellers.     There  was   the  same  distinction, 
•  therefore,*  between  vendors  and  purchasers 
of  commodities  as  in  the  Missouri  statute, 
and   the  same  omission   of  prohibition   of 
combinations  of  vendors  of  labor  and  serv- 


ices as  in  the  Missouri  law.  The  distinc- 
tion and  omission  were  continued  when  the- 
policy  of  the  state  was  extended  to  insur- 
ance companies.  The  law  was  not  con- 
demned  because  it  went  no  farther, — be- 
cause it  did  not  prohibit  the  combination 
of  all  trades,  businesses,  and  persons.  We- 
held  that  the  omission  was  not  for  judicial 
cognizance,  and  that  a  court  could  not  say 
that  fire  insurance  might  not  present  so- 
conspicuous  an  example  of  what  the  legis- 
lature might  think  an  evil  "as  to  Justify 
special  treatment.** 

We  might  leave  the  discussion  with  that 
and  the  other  cases.  They  decide  that  w* 
are  helped  little  in  determining  the  legality 
of  a  legislative  classification  by  making 
broad  generalizations,  and  it  is  for  a  broad 
generalization  that  plaintiff  in  error  con« 
tends, — indeed,  a  generalization  which  in- 
cludes all  the  activities  and  occupations  of 
life;  and  there  is  an  enumeration  of  wage 
earners  in  emphasis  of  the  discriminatioii 
in  which  manufacturers  and  sellers  are 
singled  out  from  all  others.  The  conten- 
tion is  deceptive,  and  yet  it  is  earnestly 
urged  in  various  ways  which  it  would  ex- 
tend this  opinion  too  much  to  detail.  "In 
dealing  with  restraints  of  trade,"  it  is 
said,  "the  proper  basis  of  classification  is 
obviously  neither  in  commodities  nor  serv- 
ices, nor  in  persons,  but  in  restrainUJ*  A 
law,  to  be  valid,  therefore,  is  the  infiexible 
deduction,  cannot  distinguish  between  "re- 
ftramto,**  but  must  apply  to  all  restraints, 
whatever  their  degree  or  effect  or  purpose; 
and  that  because  the  Missouri  statute  has 
not  this  universal  operation  it  offends 
against  the  equality  required  by  the  14th 
Amendment.  This  court  has  decided  many 
times  that  a  legislative  classification  does 
not  have  to  possess  such  comprehensive  ex- 
tent. Classification  must  be  accommodated 
to  the  problems  of  legislation;  and  we  de- 
cided in  Ozan  Lumber  Co.  v.  Union  Countyn 
Nat.  Bank,  207  U.  S.*261,  62  L.  ed.  105,? 
28  Sup.  Ct.  Rep.  80,  that  it  may  depend 
upon  degrees  of  evil  without  being  arbi- 
trary or  unreasons^!  e.  We  repeated  the 
ruling  in  Heath  ft  M.  Mfg.  Co.  ▼.  Worst, 
207  U.  S.  338,  52  L.  ed.  236,  28  Sup.  Ct. 
Rep.  114,  in  Engel  r.  CMalley,  210  U.  8. 
128,  55  L.  ed.  128,  31  Sup.  Ct.  Rep.  100,  in 
Mutual  Loan  Co.  v.  Martell,  222  U.  S.  225, 
56  L.  ed.  175,  32  Sup.  Ct.  Rep.  74,  Ann. 
Cas.  1013B,  520,  and  again  in  German 
Alliance  Ins.  Co.  v.  Lewis,  238  U.  S.  380, 
418,  58  L.  ed.  — ^,84  Sup.  Ct  Rep.  612.  In 
the  latter  case  a  distinction  was  sustained 
against  a  charge  of  discrimination  between 
stock  fire  insurance  companies  and  farm- 
ers' mutual  insurance  companies  insuring 
farm  property.  If  this  power  of  classifi- 
cation did  not  exist,  to  what  straits  legia- 
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lation  would  be  brought.  We  may  illuB- 
trate  by  the  examples  furnished  by  plain- 
tiff in  error.  In  the  enumeration  of  those 
who,  it  is  contended,  by  combination  are 
able  to  restrain  trade,  are  included,  among 
others,  ''persons  engaged  in  domestic  serv- 
ice" and  ''nurses;"  and  because  these  are 
not  embraced  in  the  law,  plaintiff  in  error, 
it  is  contended,  although  a  combination  of 
companies  uniting  the  power  of  $120,000,- 
000,  and  able  thereby  to  engross  95  per 
cent  or  90  per  cent  of  the  trade  in  agri- 
cultural implements,  is  nevertheless  beyond 
the  competency  of  the  legislature  to  pro- 
hibit. As  great  as  the  contrast  is,  a  greater 
one  may  be  made.  Under  the  principle 
applied  a  combination  of  all  the  great  in- 
dustrial enterprises  (and  why  not  railroads 
as  well?)  could  not  be  condemned  unless 
the  law  applied  as  well  to  a  combination 
of  maidservants  or  to  infants'  nurses, 
whose  humble  functions  preclude  effective 
combination.  Such  contrasts  and  the  con- 
siderations they  suggest  must  be  pushed 
aside  by  government,  and  a  rigid  and  uni- 
versal classification  applied,  is  the  conten- 
tion of  plaintiff  in  error;  and  to  this  the 
contention  must  come.  Admit  exceptions, 
and  you  admit  the  power  of  the  legislature 
to  select  them.  But  it  may  be  said  the 
comparison  of  extremes  is  forensic,  and,  it 
may  be,  fallacious;  that  there  may  be  pow- 
erful labor  combinations  as  well  as  pow- 
erful industrial  combinations,  and  weak 
7  ones  of  both,  and  that  the  law,  to  be  valid, 
S' cannot  *  distinguish  between  strong  and 
weak  offenders.  This  may  be  granted 
(Engel  V.  O'Malley,  210  U.  S.  128,  66  L.  ed. 
128,  31  Sup.  Ct.  Rep.  190),  but  the  com- 
parisons are  not  without  value  in  esti- 
mating the  contentions  of  plaintiff  in  error. 
The  foundation  of  our  decision  is,  of  course, 
the  power  of  classification  which  a  legis- 
lature may  exercise,  and  the  cases  we  have 
cited,  as  well  as  others  which  may  be  cited, 
demonstrate  that  some  latitude  must  be  al- 
lowed to  the  legislative  judgment  in  select^ 
ing  the  "basis  of  community."  We  have 
said  that  it  must  be  palpably  arbitrary  to 
authorize  a  judicial  review  of  it,  and  that 
it  cannot  be  disturbed  by  the  courts  "un- 
less they  can  see  clearly  that  there  is  no 
fair  reason  for  the  law  that  would  not  re- 
quire with  equal  force  its  extension  to 
others  whom  it  leaves  untouched."  Mis- 
souri, K.  &  T.  R.  Co.  V.  May,  194  U.  S. 
2«7,  269,  48  L.  ed.  971,  972,  24  Sup.  Ct. 
Rep.  638;  Williams  v.  Arkansas,  217  U. 
S.  79,  90,  54  L.  ed.  673,  677,  30  Sup.  Ct. 
Rep.  493,  18  Ann.  Cas.  865;  Watson  v. 
Maryland,  218  U.  S.  173,  179,  54  L.  ed.  987, 
MO,  30  Sup.  Ct.  Rep.  644. 

The   instances    of    these    cases   are    in- 
•tructive.    In  the  first  there  was  a  differ- 


enoo  made  between  landowners  as  to  lia- 
bility for  permitting  certain  noxious  grass- 
es to  go  to  seed  on  the  lands.  In  the  sec- 
ond, the  statute  passed  on  made  a  differ- 
ence between  businesses  in  the  solicitation  of 
patronage  on  railroad  trains  and  at  depots. 
In  the  third,  a  difference  based  on  the  evi- 
dence of  qualification  of  physicians  was  de- 
clared valid. 

In  Western  U.  Teleg.  Co.  v.  Commercial 
MilL  Co.  218  U.  8.  406,  54  L.  ed.  1088,  36 
L.R.A.(N.S.)  220,  31  Sup.  Ct  Rep.  69,  21 
Ann.  Caa.  815,  a  distinction  was  made  be- 
tween common  carriers  in  the  power  to  lim- 
it liability  for  negligence.  In  Bngel  v. 
CMalley,  supra,  a  distinction  between 
bankers  was  sustained;  and  in  Provident 
Inst  for  Sav.  t.  Malone,  221  U.  S.  660» 
55  L.  ed.  899,  34  L.RJL(NJ3.)  1129,  31 
Sup.  Ct  Rep.  661,  deposits  in  savings  banks 
were  distinguished  from  deposits  in  other 
banks  in  the  application  of  the  statute  of 
limitations. 

Other  cases  might  be  cited  whose  in- 
stances illustrate  the  same  principle,  in 
which  this  court  has  refused  to  accept  the 
higher  generalizations  urged  as  necessary 
to  the  fulfilment  of  the  constitutional  guar- 
anty of  the  equal  ^protection  of  the  law, 
and  in  which  we,  in  effect,  held  that  it  Is 
competent  for  a  legislature  to  determine 
upon  what  differences  a  distinction  may  be 
made  for  the  purpose  of  statutory  classi- 
fication between  objects  otherwise  having 
resemblances.  Such  power,  of  course,  can- 
not be  arbitrarily  exercised.  The  distinc- 
tion made  must  have  rea8on8;ble  basis. 
Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct  Rep. 
694;  Clark  v.  Kansas  City,  176  U.  S.  114, 
44  L.  ed.  392,  20  Sup.  Ct  Rep.  284;  Gund- 
ling  V.  Chicago,  177  U.  S.  183,  44  U  ed.  725, 
20  Sup.  Ct  Rep.  633;  Petit  v.  Minnesota, 
177  U.  S.  164,  44  L.  ed.  716,  20  Sup.  Ct 
Rep.  666;  Williams  v.  Fears,  179  U.  S. 
270,  45  L.  ed.  186,  21  Sup.  Ct  Rep.  128; 
American  Sugar  Ref.  Co.  v.  Louisiana,  179 
U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43;  Griffith  v.  Connecticut  218  U.  S.  563, 
54  L.  ed.  1151,  31  Sup.  Ct  Rep.  132; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Arkansas, 
219  U.  S.  458,  466,  55  L.  ed.  290,  296,  31 
Sup.  Ct  Rep.  275;  Lindsley  v.  Natural 
Carbonic  Gas  Co.  220  U.  S.  61,  79,  65  L. 
ed.  369,  377,  31  Sup.  Ct  Rep.  337,  Ann. 
Cas.  1912C,  160;  Fifth  Ave.  Coach  Co.  v. 
New  York,  221  U.  S.  467,  55  L.  ed.  815, 
31  Sup.  Ct  Rep.  709;  Murphy  v.  California, 
225  U.  S.  623,  56  L.  ed.  1229,  41  L.RJL 
(N.S.)  153,  32  Sup.  Ct  Rep.  697;  Rosen- 
thal V.  New  York,  226  U.  S.  269,  270,  57  L. 
ed.  216,  217,  33  Sup.  Ct.  Rep.  27;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Cade,  233  U.  S. 
642,  58  L.  ed.  — ,  34  Sup.  Ct  Rep.  Q7& 
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And  M  ia  fh«  ease  at  bar.  Whttthar  the 
Missouri  statnta  should  hava  aoi  its  oon- 
damnatioii  on  restraints  generaUj»  prohib- 
iting  eombined  action  for  anj  puxpose  and 
to  everybody,  or  confined  it  as  the  statute 
does  to  manufacturers  and  vendors  of  ar- 
ticles, and  permitting  it  to  purchasers  of 
such  articles;  prohibiting  it  to  sellers  of 
commodities  and  permitting  it  to  sellers  of 
services,  was  a  matter  oi  l^gialaiiiva  judg^ 
ment;  and  we  cannot  say  thai  the  dis- 
tinctions made  are  palpably  arbitrary, 
which  we  have  seen  is  the  condition  of  ju- 
dicial  review.  It  is  to  be  remembered  that 
the  question  presented  is  of  the  power  of 
the  legisUture,  not  the  policy  ci  the  ezer^ 
eifls  of  the  power.  To  be  able  to  find  fault, 
therefore,  with  such  poli<7,  is  not  to  es- 
tablish the  invalidity  of  the  law  based  up- 
on it. 

It  is  said  that  the  statute  as  construed 
by  the  supreme  court  of  the  state  comes 
within  our  ruling  in  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679, 
22  Sup.  Ct.  Rep.  481,  but  we  do  not  think 
so.  If  it  did,  we  should^  d  course^  *ppl7 
that  ruling  here. 

Judgment  aflinned. 


(S4  U.  8.  270) 

6T0NE,   SAND,   ft  GRAVEL  COMPANY 

and  American  Surety  Company  of  New 
York,  Plffs.  in  Err., 

V. 

UNITED  STATES. 

DAMAGBS    (§    78^)— CONTRACT   FOB    PUBUO 

Work— Excess  Cost  or  Rklbttino. 

The  exclusive  measure  of  damages  in  case 
the  government  annuls  a  contract  for  public 
work  because  of  the  contractor's  failure  to 
commence  the  work  by  a  stipulated  day  is 
to  be  found  in  a  provision  in  such  contract 
that  the  contractor  shall  forfeit  all  moneys 
and  retained  percentages  due  or  to  become 
due  under  the  contract  upon  the  giving  of 
notice  of  annulment  in  case  he  fails  to 
commence  the  performance  of  the  work  on 
the  day  specified  therein,  or,  having  com- 
menced the  work,  fails,  in  the  judgment  of 
the  engineer  in  charge,  to  prosecute  the 
same  faithfully  and  diligently,  and  the 
government  therefore  cannot  recover,  as 
damages  sustained  by  reason  of  the  con- 
tractor's default,  the  excess  cost  of  re- 
letting the  contract. 

[Ed.  Note.->For  other  cases,  see  Damages,  Cent. 
Dig.  §1  157-163;    Dea  Dig.  I  78.*] 

[No.  802.] 

Argued  April  23,  1914.     Decided  June  8, 
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IN  EKItOR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which,  on  a  second 


writ  of  arror,  aiBnnsd  a  Judgmcst  d  tbm 
Circait  Court  for  the  Eastern  Distri^l  il 
Louisiana  In  favor  of  the  United  Statan  la 
a  suit  to  reeover  from  a  public  oontraeNir 
and  Its  surety  the  excess  cost  of  reletibif 
the  contract  after  the  contractor's  d^anlk 
Reversed  and  a  new  trial  awarded. 

See  same  case  below  on  first  writ  of  error^ 
100  a  a  A.  661,,  177  Itad.  321;  oa  second 
writ  of  error,  116  C.  C.  A.  262,  196  Fed.  88. 

The  facts  are  stated  in  the  opinion. 

Messrs.  WllUaan  MarabaU  BulUtt,  Hen- 
ry C.  Willcoz.  and  T.  M.  Miller  for  plaia- 
tiifs  in  error. 

Solicitor  General  Davta  and  Mr.  Franda 
H«  McAdoo  for  the  defendant  in  error*  ^ 

SI 

•  Mr.  Justice  Imrton  delivered  the  opfadon* 
of  the  court: 

Thia  was  an  action  by  the  United  States 
against  the  Stone,  Sand,  k  Gravel  Company, 
a  corporation,  hereinafter  styled  the  con* 
tractor,  and  Its  surety,  the  American  Sure^ 
Compaqy  of  New  York,  to  recover  the  es* 
cess  coat  of  completion  of  a  certain  contract 
for  excavating  7,600,000  cubic  yarda  of 
earth  within  certain  designated  localitiea  ia 
the  work  of  improving  the  harbor  of  Vieka* 
burg;  Mississippi.  For  thia  work  the  United 
Statea  agreed  to  pay  8.49  cants  per  cable 
yard  aa  the  work  progieased,  and  the  con- 
tractor agreed  to  begin  active  work  on  or 
before  December  6,  1899,  with  sniBcient 
force  and  plant  for  an  output  of  not  less 
than  260,000  cubic  yards  per  month,  to  be 
increased  on  or  before  January  6,  1900,  to 
a  plant  adequate  for  an  output  of  380,000 
cubic  yarda  per  month.  Subsequently,  upon 
application  of  tha  contractor,  the  time  for^ 
beginning  waa  extended  to  January  24,^ 
1900.  While  by^January  24th  the  contract-* 
or  had  made  laige  expenditures  in  pre- 
paring to  coDunence  work,  it  had  not  on  that 
day  assembled  the  necessary  force  or  plant. 
For  this  reason  the  Chief  of  Engineers  on 
the  following  day  confirmed  a  prior,  antici- 
patory recommendation  of  the  en^neer  la 
charge  that  the  contract  should  be  annulled. 
An  application  for  an  extension  of  time  was 
denied  by  the  Secretary  of  War,  and  on 
March  7,  1900,  formal  notice  was  given  to 
the  contractor,  as  required  by  the  contract, 
that  it  had  failed  to  prosecute  the  work  of 
excavation,  etc.,  '*in  accordance  with  speci- 
fications and  requirements  .  .  •  and 
the  said  contract  is  hereby  annulled.*  The 
work  was  relet  at  a  price  of  12.4  centa  per 
cubic  yard,  making  an  excess  cost  of 
$228,201.91,  and  an  action  was  bronght 
and  Judgment  had  against  the  contractor 
for  that  sum,  minus  a  credit  of  $6,206.69^ 
on  account  of  certain  volimtary  work  of  an 
experimental  character,  which  sum  had  been 
retained  by  the  United  States.    There 


•For  other  cases  see  same  topic  4  I  mumbsb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
34  S.  C— 65 
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-alto  Judgment  sgaidsfe  the  evnty  company 
for  $75,000,  the  full  penalty  off  the  bond.' 
{  The  only  breach  of  contract  altoged  was 
'the  failure  to  begin  active  qpcrations  on  the 
day  Btipiilated  with  a  plant  and  force  ade- 
jquate  to  produce  the  monthly  output  re- 
quired. The  breadi  is  confessed,  but  the 
.error  insisted  upon  here  is  that  the  con- 
tract, for  such  a  breach,  limits  the  measure 
,of  recovery  to  liquidated  damages ;  namely, 
a  forfeiture  of  all  money  or  retained  per- 
•centagea  due  or  to  becomeidue  under  the  con- 
iracty  and  that  the  court  below  erred  in 
allowing  as  damages  the  excess  cost  of  the 
Work  under  the  reletting. 

The  dausea  of  the  contract  which  give 
rise  to  this  contention  occur  in  the  standard 
'  foini  of  coittract  used  by  the  War  Depart- 
ment, known  as  form  19,  and  Are  the  Slume 
,'Clauses.  construed  ^y  .tins  court  in  United 
.States  Y.  O'Brien,  220  U.  a  321,  65  U  ed. 
481,  31  Sup:  Ct.  Rep.  406.    The  clauses  in- 
Tolyed  for  purposes,  of   reference  may   be 
H-desoribed  as  clauses  A  and  B,     In  clause 
•  ^^it  is  expressly  provided  that  if  the  eon- 
tractor  "fail  to  commence. with  the perform- 
ftnee  of  the  work  oh  the  dAy  specified  here- 
4n,  or  shall,  in  the  judgment  of  the  engineer 
in  charge,  fail  to  prosecute  faithfully  and 
idiligently  the  work  in  accordance  with  the 
-specifications  And  requirements  of  this  con- 
-tract,  then,  in  either  case  •  .  .   the  engineer 
in  duirge  shall  havtf  power,  with  the  sanc- 
tion of  the  Chief  of  Enginecirs,  to  annul 
this  coti tract  by! giving  notice  in  wtiting  to 
that  effect     ...     and  upon  the  giving 
of  such  notice  all  money  or  reserved  per- 
centage due  or  to  become  due    ...    by 
-reason :  of  this  contract  shall  be  and  become 
forfeited   to  the  United   States.     .     .     ." 
The  engineer   in  charge  is  -  thereupon   au- 
thorized, if  an  immediate  performance  of 
the  work  "be,  in  his  opinion,  required  by  the 
public  exigency,  T to  proceed  to  provide  for 
the  same    ..."    as  prescribed  in  §  3709, 
Revised  Statutea   (U.  S.  Comp.  Stat.  1901, 
p.  2484). 

Following  clause  A  are  three  other  clauses 
dealing  with  changes  in  the  work,  cost  of 
extra  work,  and  liabilities  for  labor  and 
material  furnished.  Then  comes  B,  which 
.reads  as  follows: 

"It  is  further  understood  and  agreed 
■that  in  case  of  failure  on  the  part  of  the 
party  of  the  second  psirt  to  complete  this 
'Contract  as  specified  and  agreed  upon,  that 
all  sums  due  and  percentages  retained  shall 
tiiereby  be  forfeited  to  the.. United  States, 
and  that  the  said  United  States  shall  also 
have  the  right  to  recover  any  or  all  dam- 
ages due  to  such  failure  in  excess  of  the 
-•nms  so  forfeited,  and  also  to  recover  from 
the  party  of  the  second  p4rt,  as  part  of 
•mMi'  damages,  whatever  sums  may  be  ex- 


pended by  the  party  of  the  ftrst  part  in 
completing  the  said  contract,  in  excess  xA 
the  price.,  hertin  stipulated  to  be  paid  to 
the  party  ol  tha  second  part  for  completing 
the  aame."  ' 

That  there  was  no  abandonment  of  the 
contract  by  the  plaintiffs  in  error  is  too 
plain  to  need  diacussion.     Large  expendl*^ 
tures  were  niade  to  get  ready,  and  further  g 
»aztensionB  of  time  were  sought  both  before* 
and  after  notic«  of  annulment.     The  e£- 
plnnation  of  the  failure  to  get  ready  lies 
in  the  obvious  fact  that  the  contract  was 
larger  than  the  financial  capacity  of  the 
contractor,    and    the    United    States    wab 
plainly  within  its  contract  right  in  putting 
it  off  the  job  and  in  reletting  the  work. 

What  is  the  measure  of  recovery  againsi 
the  contractor  where  the  government  "an- 
nuls" the  contract  for  failure  to  conunenee 
the  work  upon  a  stipulated  day?  The 
right  to  '^annul,''  that  is,  to  prohibit  the 
contractor  from'  going  on  under  the  con- 
tract,' is  plainly  conferred  in  two  distinct 
cases  by  clause  A, — first,  when  the  con- 
tractor fails  to  begin  upon  the  day  stipu- 
lated, and,  second,  when,  having  commenced 
the  work,  the  contractor  fails,  "in  the  judg- 
ment of  the  engineer  in  charge,  to  prose- 
cute the  work  faithfully  and  diligently.** 
In  either  case  the  same  section  specifically 
declares  that  lipon  the  giving  of  the  notice 
of  annulment,  "all  money  or  reserved  per- 
centages due  or  to  become  due  to  the  con- 
tractor .  .  .  shall  be  and  become  for- 
feited to  the  United  States." 

It  is  therefore  obvious  that  if  the  right 
to  annul  this  contract  depends  upon  clause 
A,  the  measure  of  damages  recoverable  in 
tills  action  is  limited  by  that  clause  to  the 
forfeiture  of  all  moneys  or  retained  percent- 
ages due  or  to  become  due  under  the  con- 
tract. United  States  v.  O'Brien,  supra. 
This  is  plainly  conceded  in  the  brief  of  the 
Solicitor  General. 

To  escape  confession  of  error  in  the 
judgment  below,  in  so  far  as  the  United 
States  was  permitted  to  recover  the  excess 
cost  of  reletting  the  job,  it  has  been  argued 
that  the  right  to  annul  the  contract  did  not 
^rise  out  of  clause  A,  but  was  "a  right  in- 
herent" in  this  and  every  other  contract 
when  time  ia  of  the  essence,  and  that 
when  there  was,  as  in  this  case,  a  breach 
of  an  express  agreement  to  begin  the  work 
upon  a  certain  day,  the  right  to  annul  was 
complete;  and  upon  annulment  the  right 
to  recover  all  actual  damages  followed.  Of 
course,  this  so-called  "inherent  right"  to 
annul  a  contract,  with  the  consequent  rightS^ 
to*recover  all  actual  damages  as  for  a  com*? 
plete  breach,  are  rights  supposed  to  ante 
not  out  of.  any  express  agreement^  but  out 
of  the  common  law.     But  the  assumption 
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iktX,  Mid*  from  olauii*  A^'ui  agrMUient  to 
begin  BQeh  a  work  oa  «  particular  day 
would  be  Bucb  a  Tital  term  of  the  eontraot 
as  to  justify  the  other  party  in  an  immedi* 
ate  annulment  if  the  work  was  not  so  begun 
is  seriously  challenged.  Tike  vital  character 
of  time  to  the  contract  would  depend  upon 
its  nature  and  particular  circumstances. 
Ihese  might  be  such  that  time  would  not  be 
of  the  essence  of  the  contract  at  aU.  Any 
resort  to  the  contract  here  involved  as 
making  time  the  essence  of  the  agreement 
must  include  clause  A,  which  expressly 
determines  the  consequences.  Such  an 
appeal  to  the  contract  would  naturally  re- 
sult detrimentally  to  the  argument  here 
made,  since  the  contract,  while  niaking 
time  vital,  provides  also  for  the  consequence 
of  a  breach  in  that  respect.  The  benefit 
and  the  burden  of  clause  A  must  hang  to- 
gether. 

But  we  need  not  deal  with  the  conse- 
qi:':oces  as  if  clause  A  had  been  omitted. 
The  right  might  have  been  inherent,  or  not 
BO  vital  as  to  justify  the  rigor  of  annulment. 
Both  parties  elected  to  deal  with  the  matter 
by  express  stipulation,  and  that  should  be 
and  is  the  end  of  it.  In  such  a  situation 
there  would  be  no  justice  in  straining  the 
contract  for  a  construction  which  would  lim- 
it its  application  to  cases  where  the  right  of 
annulment  would  not  exist  without  it.  This 
contract  was  prepared  in  advance  of  the  bid- 
ding by  the  United  States.  The  bidder  was 
required  to  bid  with  strict  reference  to  its 
terms.  One  term  was  that  the  work  should 
begin  with  a  plant  and  force  of  definite 
capacity  on  or  before  a  particular  day. 
Another  was  that  if  this  term  was  not  com- 
plied with  the  United  States  might  annul 
^the  contract,  and  that,  as  a  consequence 
•  of  such  annulment,  all  money  earned  under 
it  should  be  forfeited.  This  forfeiture  is 
not  made  dependent  upon  the  existence  of 
any  actual  damage.  Thus,  damages  were, 
by  stipulation,  liquidated.  Tliat  such  dam- 
ages may  be  in  this  instance  inadequate 
may  be  true,  but  the  fact  affords  no  ground 
for  frittering  away  the  agreement  by  fanci- 
ful distinctions  which  never  entered  the 
head  of  either  party  to  it. 

The  plain  purpose  was  to  obtain  for  the 
United  States  the  right  to  take  the  contract 
from  a  bidder  who  should  break  his  agree- 
ment at  its  threshhold  and  let  the  work  to 
another,  possibly  for  a  better  price.  At  any 
rate,  the  right  to  annul  for  a  breach  in  re- 
spect of  the  time  of  beginning  was  a  valu- 
able right,  and  for  it  the  government  stip- 
ulated and  liquidated  the  damages  in  the 
event  of  its  exercise.  The  contractor  would 
not  only  lose  his  contract,  but  also  would 
forfeit   everything   due   him.     The   agree- 


nkiit  settled  ittie :  right  ^aad  liH  llie  eonSfM ' 

quencesof  its  cxere^: 

There  is  nothing  in  the  case  o(  United 
States  V.  O'Brien,  supra,  which  would  just- 
ify the  limitation  that  the  United  States 
would  now  have  us  place  upon  this  plain 
provision  of  the  contract.  The  contract  in 
that  case  was  a  dredging  contract.  The  work 
was  to  begin  on  a  day  named  and  be  com- 
pleted on  another.  The  contract  was  ac- 
cording to  form  19,  and  included  the  two 
clauses,  A  and  B,  above  set  out.  The  work 
was  begun  on  time.  The  first  member  of 
clause  A  was  therefore  eliminated  from  any ' 
consideration.  Tlie  dredging  did  not  pro- 
gress to  the  satisfaction  of  the  engineer  in 
charge,  who  elected  to  stop  the  contractor 
from  going  on,  when,  confessedly,  time 
enough  remained  to  complete  the  work 
within  contract  time.  The  United  States,' 
under  these  circumstances,  sought  to  re- 
cover the  excess  cost  of  completing  the  work, 
but  this  court  held  that  such  excess  cost 
could  only  be  recovered  under  clause  B 
for  failure  to  complete  according  to  the^ 
terms  of  the  agreement.  There  had  beeng 
no  breach  of  the  agreement,* as  time  re-« 
mained  to  finish  the  work  had  the  contract* 
or  not  been  prohibited  from  going  on  be- 
cause the  engineer  in  charge  was  not  satis- 
fied with  the  progress  of  the  job.  But  the 
right  to  annul  for  the  later  reason  was  a 
right  conferred  by  clause  A,  with  the  dam- 
ages limited  as  therein  provided.  The 
United  States  was  precluded  from  the  rule 
of  damages  prescribed  by  clause  B,  and,  be- 
ing forced  to  justify  under  clause  A,  was 
held  bound  by  the  limitation  of  that  clause. 

The  right  to  annul  is  expressly  conferred 
by  clause  A  for  a  failure  to  begin  on  the 
stipulated  day.  The  United  States  resorted 
to  that  clause  for  its  authority,  and  pur- 
sued the  procedure  therein  pointed  out.  It 
is  plainly  bound  by  the  limitation  of  dam- 
ages therein  prescribed.  For  the  error  in 
not  so  confining  the  recovery,  the  judg- 
ment is  reversed  and  a  new  trial  awarded. 


(234  U.  8.  1ST) 

FLORIDA  EAST  COAST  KAILWAY  COM- 

PANY,  Appt, 

V. 

UNITED  STATES,  Interstate  Commerce 
Commission,  Railroad  Commissioners  of 
Florida,  et  al. 

€k>inCEBCB    (I   96*)— INTEBSTATB   COMMSBCX 

Commission— Judicial  Itsvisw — Obdeb 
WITHOUT  Evidence  to  Suppobt  it. 
The  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commerce  Commission  re- 
ducing fathering  rates  for  citrus  fruits  and 
vegetables  from  production  points  in  Flor- 
ida to  a  basing  point  in  the  same  state  will 
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be  enjoined  where  it  wee  rendeved  without 

tokw  evidence  whateTev.  to.  support  it,  this 

being  a  euestioa  el   Uw  whidi  it  is  the 

duty  of  the  courts  to  esamine  and  decide. 

[Bd.    Note.— For    other   cases,    see   Commerce, 
Cent.  Dig.  §  146 ;    Dec.  Dig.  §  M.*] 

[No.  383.] 

Argued  January  IS  and  IC,  1913.    Decided 

June  8,  1014. 

APPEAL  from  the  United  States  Com- 
merce Court  to  review  a  decree  refusing 
to  enjoin  the  enforcement  of  an  order  of  the 
Interstate  Commerce  Conunission  reducing 
rates.    Reversed. 

See  same  case  below,  200  Fed.  797. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fred.  C.  Bryan  and  Alexander 
St.  Glair-Abrams  for  appellant. 

Mr.  Blackburn  Esterline  and  Solicitor 
General  Bullitt  for  the  United  States. 

Mr.  Charles  W.  Xeedhant  for  the  Inter- 
state Commerce  Conunission. 

Mr.  Frederick  M.  Hudson  for  the  Rail- 
road Commissioners  of  Florida. 

eg     Mr.  A.  A.  Boggs  for  intervening  appellees. 
I* 

•  Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  order  of  the  Interstate  Commerce 
Commission  concerning  which  the  appellant, 
hereafter  called  the  East  Coast  Line,  com- 
plained before  the  court  helow,  and  which 
that  court  refused  to  enjoin,  was  made  on 
a  second  supplemental  petition  presented  in 
controversies  which  had  been  long  pending 
and  twice  before  decided,  such  controversies 
involving  many  railroads,  and  being  con- 
cerned with  the  rates  as  to  pineapples,  citrus 
fruits,  and  vegetables  from  places  of  pro- 
duction in  Florida  to  exterior  points  of 
distribution  or  consumption.  While  the  re- 
port here  under  consideration,  made  on  the 
second  supplemental  petition,  deals  with 
only  a  few  of  the  railroads  concerned  in  the 
previous  inquiries,  and  with  only  a  part 
of  the  controversies  involved  in  the  previous 
eases,  yet  the  reports  in  the  previous  cases 
and  the  reasons  stated  by  the  Commis- 
sion for  its  action  in  those  cases  are  so 
connected  with  its  action  complained  of  in 
this  case  that  it  is  impossible  to  under- 
stand this  controversy  without  recurring 
to  and  stating  the  previous  reports  of  the 
Commission  in  the  controversies  to  which 
fc»we  have  referred. 

•  *  We  observe  before  coming  to  make  that 
statement  that  none  of  the  testimony  taken 
before  the  Commission  in  the  cases  prior  to 
this  one  is  in  the  record,  it  having  been 
stipulated  that  the  facts  stated  by  the 
Commission  in  its  reports  in  such  previous 
eases  should  be  taken  as  the  facts  of  such 


eontroversies.  For  the  purpose  of  the  state* 
meat  whidi  we  shall  make,  the  record  there- 
fore consists  of  the  reports  in  such  previous 
cases,  of  the  report  in  this  case,  and  the 
testimony  taken  in  this  ease  before  the  Com- 
mission and  in  the  oourt  below.  The  future 
application  of  the  facts  which  we  shall 
state  will  be  facilitated  by  giving  a  de- 
scription of  the  East  Coast  Line  as  stated 
in  the  several  reports  of  the  Conunission  to 
which  we  shall  inunediately  recur. 

The  East  Coast  Line  is  wholly  within  the 
state  of  Florida,  the  main  line  extending 
from  Jacksonville  south  along  the  Atlantic 
coast  to  Miami,  a  distance  of  366  miles, 
then  to  Homestead,  28  miles  south,  and 
thenee  across  the  Florida  Keys  to  Key 
West.  At  the  time  of  the  final  hearing 
before  the  Conunission  on  March  2,  1911, 
the  road  was  not  fully  constructed,  and 
was  only  completed  and  being  operated  to 
Knight's  Key,  about  83  miles  below  Home- 
stead. The  total  mileage  of  the  road  was 
about  583  miles,  including  477  miles  of 
main  line  from  Jacksonville  to  Knight's 
Key  and  about  106  miles  of  branch  line 
above  Miami.  The  cost  of  the  construc- 
tion from  Homestead  on  was  enormous, 
amounting  to  nearly  $176,000  per  mile, 
and  the  total  cost  of  the  extension  from 
Homestead  to  Knighfs  Key,  83  miles,  near* 
ly  equalled  the  entire  cost  of  the  balance 
of  the  road,  500  miles.  On  July  3,  1907, 
a  petition  was  filed  by  the  Florida  Fruit 
k  Vegetable  Shippers'  Protective  Associa- 
tion against  the  Atlantic  Coast  Line,  the 
Seaboard  Air  Line  and  Southern  Railway 
Companies  and  the  East  Coast  Line,  com- 
plaining of  and  asking  a  reduction  in  inter- 
state rates  on  pineapples,  citrus  fruits,  and« 
vegetables.  The  East  Coast  Line  was  the^ 
only  one*of  the  defendant  railroads  whose* 
traffic  was  confined  to  the  producing  regions 
in  Florida  because,  while  the  other  lines 
also  undoubtedly  penetrated  to  the  area  of 
production,  their  lines  were  not  confined 
to  Florida,  but  were  trunk  lines,  carrying 
not  only  the  product  committed  to  them  by 
producers  in  Florida,  but  also  the  products 
committed  by  producers  to  roads  like  the 
East  Coast  Line,  which  did  not  extend 
beyond  Florida,  and  had  therefore  to  be 
transshipped  if  destined  to  points  beyond 
the  state  by  other  roads.  In  coming  to 
make  its  report  in  the  case  thus  referred 
to,  the  Commission  thus  stated  the  general 
situation  of  the  railroad  traffic  of  all  the 
roads  in  Florida  concerning  the  subjects 
under  discussion  (No.  1168,  14  Inters.  Com. 
Rep.  483): 

''The  shape  and  location  of  the  state  of 
Florida  is  such  that  these  railroads  which 
handle  this  traffic  from  the  point  of  pr<H 
duction  up  to  the  base  point  necesssiri^ 
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do  Imt  a  limited  btiBinett.  Ttuj  extend 
■oath  considerable  distencet  through  a 
spareely  settled  country  which  neither  orig* 
Inates  nor  consumes  a  considerable  amount 
of  traffic  Some  of  them  reach  the  seacoast^ 
but  none  of  them  connect  or  can  connect 
with  railroads  leading  beyond,  and  the 
amount  of  through  business  handled  is  ex- 
tremely light.  Their  traffic  is  confined  al- 
most entirely  to  bringing  out  the  products 
which  originate  upon  their  lines,  and  carry- 
ing in  the  supplies  which  are  consumed 
in  the  territory  served  by  them.  Fruits 
and  Tcgetables,  lumber,  naval  stores,  and  in 
some  cases  cotton  and  phosphate  rock  are 
the  principal  commodities  carried,  and  of 
these,  fruits  and  vegetables  produce  the 
most  revenue.** 

In  the  report  by  which  the  Commission 
disposed  of  this  controversy  (No.  1168,  14 
Inters.  Com.  Rep.  476)  it  divided  the  rates 
to  be  considered  into  two  classes:  (a) 
gathering  charges  from  production  points 
in  Florida  to  base  points  of  which  Jackson- 
ville was  the  only  one  on  the  East  Coast 
gLine,  and  (b)  rates  from  base  points  to 
7  points  of  final  •destination  in  other  states, 
the  sum  of  the  two  rates  being  the  Joint 
through  rate. 

Considering  the  three  products  whose 
traffic  charges  were  under  consideration,  the 
Commission  said: 

(a)  Citrus  fruits: 

"From  an  examination  of  the  elaborate 
figures  which  were  introduced  upon  the 
trial  showing  the  character  of  the  traffic 
handled  by  these  Florida  roads,  the  con- 
ditions under  which  it  is  handled,  their 
earnings,  and  the  cost  of  operation  running 
through  a  series  of  years,  it  is  difficult  to 
see  how  these  railroads  can  be  expected  to 
transport  in  a  suitable  way  this  fruit  and 
vegetable  traffic  from  points  of  production 
to  these  basing  points  for  a  less  sum  than 
they  now  receive.  It  is  difficult  to  see  how, 
even  upon  the  present  tariff,  those  lines  can, 
in  the  immediate  future,  expect  to  pay 
any  considerable  return  upon  their  invest- 
ment. We  feel  that  these  local  rates,  al- 
though they  are  high  in  comparison  with 
other  local  rates,  are  as  low  as  should  be 
established   under  all  the  circumstances." 

(b)  Vegetables: 

"The  same  observations  which  have  been 
made  upon  the  orange  rates  to  base  points 
apply  with  equal  pertinency  to  those  upon 
vegetables.  They  are  named  by  the  railroad 
commission  of  Florida.  They  are  made 
with  the  understanding  that  they  are  really 
parts  of  through  rates  from  the  point  of 
production  to  the  market  of  consumption. 
They  are  low  in  comparison  with  other 
rates  because  it  is  understood  that  this 
Industry  is  an  important  one  to  the  state 


of  Florida^  and  that  a  low  cost  of  trans- 
portation is  essential  to  its  development.    * 

"While  these  local  rates  are  essentially 
part  of  the  through  charge,  and  should  be 
dealt  with  by  this  Conmiission  as  such,  it 
is  difficult  to  see  how  these  Florida  rail- 
roads can  render  a  proper  service  upon  a 
lower  scale  of  rates  than  is  now  applied. 
It  must  be  remembered  that  without  the. 
railroad  this  industry  could  not  exist  atkj 
all,  and  that* to  its  satisfactory  carrying* 
on  the  character  of  the  service  is  fully  as 
important  as  the  rate.  It  is  better  that 
these  fruits  and  v^etables  should  reach  the 
market  on  time,  and  in  good  condition,  than 
that  a  few  cents  per  box  should  be  sub- 
tracted from  the  carrying  charge.  There 
was  very  little  complaint  as  to  the  service; 
nor  did  the  shippers  who  testified  manifest 
any  desire  that  these  carriers  should  be 
required  to  accept  less  than  reasonable 
compensation  for  that  service.  Our  con- 
clusion upon  this  branch  of  the  case  is 
that  the  present  rates  up  to  the  base  points, 
while  high  in  compai'ison  with  similar  rates 
in  other  localities,  are  as  low  as  they  ought 
to  be  under  the  conditions  obtaining  upon 
these  Florida  lines,  so  that  here,  as  in  case 
of  oranges,  the  real  question  arises  upon 
the  rate  from  the  base  point  to  the  north- 
em  market." 

(c)  Pineapples: 

'Tineapples  are  mainly  produced  In 
Florida,  upon  the  line  of  the  Florida  East 
Ooast  Railway,  which  ext^ids,  as  already 
said,  down  the  east  side  of  Florida.  This 
industry  has,  within  recent  years,  developed 
rapidly.  Florida  pineapples  to-day  sell  in 
all  the  markets  of  the  United  States  in 
competition  with  foreign  pineapples,  usual- 
ly commanding  much  higher  prices  than 
the  foreign  article.  While  the  period  of 
production  in  the  United  States  and  in 
Cuba  is  not  exactly  the  same,  still  it  may 
fairly  be  said  that  the  two  products  do 
compete. 

"It  was  said  that  Jansen  might  be  select- 
ed as  a  typical  producing  point  upon  the 
Florida  East  Coast  Railway.  This  station 
is  257  miles  south  of  Jacksonville,  and  the 
rate  on  pineapples  is  24  cents  per  box 
of  80  pounds.  Rates  from  other  points  are 
relatively  about  the  same  as  from  Jansen; 
somewhat  lower,  it  will  be  seen,  for  the 
same  distance,  than  from  most  producing 
points  upon  oranges." 

Presumably,  deeming  that  the  particular ^^ 
situation  on  the  East  Coast  Line  as  to  tiiejj 
character  of  its  business,  its* location.  Its* 
cost,    etc.,    etc.,   required   to   be   specially 
pointed  out  in  addition  to  what  was  said 
in   the   passages   quoted,   the   Commission 
said: 

"The  Florida  East  Coast  Railway  was 
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built  «•  part  of  k  liotel' fohemey'  and  iti 
principal  business  ia  the  carrying  of  pas- 
sengers who  frequent  these  Florida  winter 
resorts.  Over  50  per  cent  of  its  total 
receipts  are  from  passenger  traffic.  Its 
most  important  freight  business  ia  the 
transportation  of  fruits  and  Tegetables,  and 
of  these  pineapples  afford  the  most  con- 
siderable amount  of  revenue.  The  manage- 
ment of  the  railroad  has  paid  great  atten- 
tion to  the  development  of  this  business. 
In  the  pineapples  region  highways  are  few 
and  transportation  by  wagon  is  therefore 
costly.  To  relieve  this  difficulty  sidings 
have  been  put  in  the  pineapple  region  at 
frequent  intervals.  The  traffic  representa- 
tive of  this  railroad  stated  that  it  was 
possible  to  load  pineapples  every  half  mile 
upon  his  line  in  the  pineapple-producing 
region.  When  once  loaded,  great  attention 
is  paid  to  sending  the  fruit  to  Jacksonville 
upon  a  reliable  and  expeditious  schedule. 
"Very  elaborate  tables  were  introduced, 
showing  the  cost  ol  constructing  this  rail- 
road and  the  financial  results  of  its  past 
operations.  These  statements  and  tables 
have  been  examined  by  the  Commission,  but 
it  does  not  seem  necessary  to  reproduce 
them  here,  or  to  state  in  detail  the  grounds 
of  our  conclusions.  But  for  this  railroad 
the  pineapple  industry  in  Florida  would 
not  to-day  exist.  The  quality  of  the  service 
rendered  that  industry  by  this  road  is  not 
criticized.  The  shippers  of  this  fruit  ought 
not  to  object,  nor  do  they  object,  to  paying 
a  fair  compensation  for  the  service,  and  in 
our  opinion  the  present  rates  do  not  ex- 
ceed such  just  compensation  for  the  trans* 
portation  of  pineapples  from  various  pro- 
ducing points  to  Jacksonville,  and  we  so 
hold." 

c     And  concerning  the  earnings  of  the  Bast 

^ Coast  Line,  it  was  said: 

*  *"The  total  earnings  of  the  Florida  East 
Coast  Railway  for  the  same  year  [ending 
June  30,  1007]  were  $5,911  per  mile,  and 
its  operating  expenses  $4,502.  The  greater 
part  of  the  receipts  of  this  railroad  are 
from  its  passenger  service.  The  evidence 
shows  that  a  considerable  portion  of  what 
little  freight  revenue  it  has  comes  from 
the  transportation  of.  fruits  and  vegetables. 
It  has  given  in  the  past  great  attention  to 
this  service,  and  has  apparently  satisfied 
its  patrons  in  this  respect.  It  makes  no 
through  rates,  but  receives  its  full  local  in 
all  cases  up  to  Jacksonville.'* 

Giving  effect  to  the  forgoing,  the  Com- 
mission held  that  the  complaint  as  to 
gathering  charges  was  wholly  unfounded, 
and  they  were  nudntained.  A  different  con- 
elusion,  however,  was  reached  as  to  charges 
from  the  base  points  to  points  of  distribn- 
tioB  or  consumption,  as  to  which  some  re- 


duction watf  made.  It  oonsequently  fbltows 
that  all  the  other  roads  who  were  defend- 
ants  were  subjected  to  some  reduction  as 
to  their  rates,  while  the  Bast  Coast  Line, 
because  of  its  being  a  purely  gathering 
road,  was  subjected  to  no  reduction  what- 
ever. 

Within  a  year  after  this  action  by  the 
Commission  the  same  complainant  com« 
menced  a  new  proceeding  (No.  2566) 
against  two  hundred  railroads,  including; 
among  others,  the  Bast  Coast  Line,  to  estalK 
lish  carload '  rates  from  base  points  in 
Florida  to  interstate  points.  At  the  same 
time  in  No.  1168,  which,  as  we  have  seen, 
had  been  previously  passed  upon  by  the 
Commission  and  decided  In  favor  of  the 
East  Coast  Line,  a  supplemental  petition 
was  filed  against  that  road,  the  sole  com* 
plaint  against  the  East  Coast  Line  in  such 
petitions  being  as  to  its  gathering  rates 
on  pineapples  from  •  points  of  production 
to  Jacksonville.  And  it  is  to  be  presumed 
that  the  complaint  as  to  pineapple-gather- 
ing rates  was  made  only  against  the  East 
Coast  Line,  because,  as  we  have  seen,  as^ 
stated  by  the  Commission,  that  road  was^ 
almost  the  exclusive  carrier  of  such*product,* 
and  in  fact  had  virtually  built  up  that 
industry.  The  controversy,  while  it  in- 
volved a  claim  of  reduction,  in  its  broad 
aspect  presented  only  a  controversy  as  to 
whether  there  should  be  put  in  force  car- 
load and  less-than-carload  instead  of  any* 
quantity  rates  in  the  performance  of  its 
duty  of  gathering  pineapples.  On  the  fil* 
ing  of  the  new  and  original  as  well  as  of 
the  supplemental  petition,  the  Commission 
directed  the  rescinding  of  its  previous  order 
concerning  the  reasonableness  of  gathering 
rates,  as  well  as  its  finding  <m  the  subject 
of  rates  from  base  points,  and  directed  the 
matter  to  be  reheard.  Without  referring 
to  the  conclusion  of  the  Conunission  eon* 
cerning  the  controversy  as  to  the  many 
railroads  who  were  before  it  as  to  their 
interstate  rates,  we  come  to  state  the  ruling 
of  the  Commission  as  to  the  East  Coast 
Line  (17  Inters.  Com.  Rep.  662) : 

'*The  evidence  produced  upon  the  present 
hearing  suggests  no  change  in  what  was 
said  so  far  as  that  applies  to  the  Florida 
East  Coast  Railway.  That  line  operates 
at  the  present  time  477  miles  of  main  line 
and  106  miles  of  branches.  It  has  a  first 
mortgage  of  $10,000,000,  a  second  mortgage 
of  $20,000,000,  and  a  capital  stock  of  $3,* 
000,000,  making  in  all  $33,000,000.  This 
capitalization,  with  the  exception  of  about 
$4,000,000,  represents  an  actual  cash  invest 
ment. 

"It  is  urged  by  the  complainant  that  the 
portion  of  the  line  from  Miami  south,  which 
has  cost  some  $14,0<K),0(M),  was  not  at  the 
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preient  tisie  a  paying  investmenty  and  that 

the  l>alance  of  the  line  from  Jaeksonyille 

to  Miami,  which  is  used  by  the  growers  of 

pineapples,  ought  not  to  be  taxed  with  the 

cost  of  this  construction.     Admitting  this 

to  be  so,  and  laying  out  of  view  altogether 

the  $14,QOO,000  which  have  been  invested 

in  that  part  of  the  properly,  it  is  still  true 

tliat,    during   the    entire    existence   of    the 

Florida  East  Coast  Railway,  so  far  as  this 

record    shows,    that    property    has    never 

earned  in  any  -single  year  6  per  cent  upon 

cotlie  money   invested,   with   the   single   ex- 

•*  eeption  of  the  year  1909.  *  During  much  of 

the  time  its  net  earnings  have  been  but 

little  above   its  operating  expenses.     We 

,  certainly    cannot    hold    that    these    rates 

should   be    reduced    because    for    a    single 

,  twelve  months,  under  what  may  be  termed 

..abnormal   conditions,   this   railway   earned 

.  about  6  per  cent  on  the  money  which  has 

been  actually  invested  in  its  construction. 

The  years  when  no  return  has  been  received 

must  certainly  be  given  some  consideration. 

.  Upon  no  other  theory  -could  private  capital 

be  induced  to  invest  in  the  construction  of 

railroads. 

'* While,  however,  we  adhere  to  what  was 

said  in  the  previous  case,  we  do  think,  upon 

miH'e  careful  examination,  that  these  rates 

of  the  Florida  East  Coast  Railway  on  pine- 

>:  apples  ought  to  be  somewhat  revised.    They 

are  not  consistent  with  one  another,  and 

in  our  opinion  those  from  the  more  distant 

» points  are  too  high  as  compared  with  rates 

;)from  nearby  points. 

''The  present  rates  are  in  any  quantity. 
..  About  60  per  cent  of  these  pineapples  move 
from  the  point  of  origin  in  carloads,  40 
per  cent  in   less  than  carloads.     Carload 
shipments  are  stripped  and  loaded  by  the 
shipper,  and  are  not  unloaded  at  Jackson- 
ville, which  probably  saves  the  carrier  not 
.far  from  2  cents  per  box.     The  less- than- 
carload  shipment  is  loaded  by  the  railway 
-and   usually   unloaded   at   the    station    in 
South  Jacksonville  or  Jacksonville.    In  our 
opinion  carload  rates  should  be  established 
which  are  less  than  the  present  any-quan- 
iity  rates  by  3  cents  per  box. 

''The  establishment  of  such  carload  rates 
will  not  of  a  certainty  work  a  decrease  in 
the  net  earnings  of  the  carriers.     It  is  a 
false  theory  of  transportation  which  seeks 
to  force  the  shipper  to  avail  himself  of  a 
less-than-earload  service,  which  is  more  ex- 
pensive to  render,  for  the  purpose  of  in- 
ereasing  the  gross  revenues  of  the  carrier. 
The  true  object  should  be  to  perform  the 
service  in  the  most  economftal  manner,  and 
^to  eharge  for  that  service  reasonable  com- 
ODpensation.     In  the  end  this  makes  to  the 
•  advantage  of  both  the  carrier  and  its  pa- 
tron*    The  vice  president  oi  the  Florida  East 


Coast  Railway  stated  that  he  had  always 
thought  that  carload  rates  should  be  estab- 
lished, and  that,  in  his  opinion,  to  establish 
carload  rates,  3  cents  per  box  less  than  the 
present  any-quantity  rates  would  not  preju- 
dice the  net  revenues  of  his  company,  since 
he  would  make  up  by  saving  in  operating 
expenses  what  he  lost  in  gross  income." 

The  order  of  the  Commission  which  gave 
effect  to  these  views  entered  February  8, 
1910,  changed  gathering  charges  on  pine- 
apples and  citrus  fruits  on  the  East  Coast 
Line  from  any-quantity  to  carload  and  less- 
than-carload  rates,  and  modified  the  mileage 
basis.'  On  attention  being  directed  to  the 
fact  that  the  complaint  related  only  to 
pineapples,  while  the  order  applied  to  that 
product  and  to  citrus  fruits,  the  order  was 
modified'  and  restricted  to  the  subject  com- 
plained of, — ^pineapples.  The  East  Coast 
Line  conformed  to  the  order,  and,  indeed, 
shortly  after  doing  so,  also  voluntarily  put 
into  effect  carload  ,  and  less-than-carload 
gathering  rates  on  citrus  fruits  and  vege- 
tables, and  although  the  rates  thus  fixed 
were  somewhat  higher  than  the  rates,  on 
pineapples  which  the  Commiaaion  had  estab- 
lished, they  were  lower  than  the  citrus 
fruit  and  vegetable  rates  which  had  been 
expressly  sustained  by  the  Commission. 

Some  months  after  this  was  done  the 
same  complainant  who  had  filed  the  previ- 
ous petitions  presented  in  No.  1168  a  second 
supplemental  complaint  against  the  East 
Coast  Line,  and  tew  petitions  against  the 
Seaboard  Air  Line  and  Atlantic  Coast  Line 
Railways  (No.  3808).  So  far  as  the  East 
Coast  Line  was  concerned,  the  complaint 
was  against  the  citrus  fruit  and  vegetable- 
gathering  rates,  and  asked  that  they  be 
equalized  with  or  made  the  same  as  the 
pineapple  rate.  The  Florida  Railroad  Com- 
mission intervened  and  asked  the  same 
relief.  The  Commission  in  effect  granted 
the  prayer  of  this  second  supplemental 
complaint,  found  the  rates  of  the  Eastco 
Coast  Line  on*eitrus  fruits  and  vegetables* 
to  be  unjust  and  unreasonable,  and  directed 
the  putting  into  operation  of  a  lower  stated 
schedule  of  gathering  rates  which  was  made 
applicable  not  only  to  the  East  Coast  Line, 
but  also  to  the  other  roads  which  were 
parties  to  the  proceeding.  And  it  is  this 
order  which  the  railroad  refused  to  obey, 
and  to  enjoin  the  enforcement  of  which  this 
suit  was  brought^ 

Without  going  into  detail,  it  suffices  to 
say  that  the  report  of  the  Commission  con- 
cerning the  action  just  stated  did  not  pur- 
port to  question  the  correctness  of  its  previ- 
ous findings  sustaining  the  citrus  fruit  and 
vegetable  rates  of  the  East  Coast  Line,  but 
was  based  upon  what  was  deemed  to  be  a 
change   in   conditions '  since   the   previotis 
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d«eisioni.  After  pointing  out  that  it  had 
preriously  ordered  a  change  from  any-quan- 
tity  to  carload  and  less-than-carload  rates 
on  pineapples  from  gathering  points  to  the 
base  point  on  the  East  Coast  Line,  and  on 
all  fruits  and  Tegetables  from  base  points 
outward,  and  that  on  both  the  A^antic 
Coast  Line  and  the  Seaboard  Air  Line  any- 
quantity  rates  yet  remained  from  gather- 
ing points  as  to  all  fruits  and  vegetables, 
although  such  was  not  the  case  as  to  the 
East  Coast  Line,  because  of  the  ehange 
which  it  had  voluntarily  made,  it  was  said 
(22  Inters.  Com.  Rep.  11,  14-10) : 

"No  material  change  has  taken  place 
since  then  [that  is,  since  the  previous  de- 
eisions],  so  far  as  this  record  discloses, 
which  would  lead  to  a  different  conclusion 
if  the  same  subject  were  before  us  to-day. 
The  volume  of  business  transacted  has  in- 
creased, but  the  expenses  of  operation  have 
also  increased  to  an  extent  which  offsets 
the  greater  amount  of  business. 


2 


'^t  appeared  in  the  original  case  that 
citrus  fruits  to  some  extent,  and  vegetables 
to  a  much  greater  extent,  were  shipped  in 
small  lots  to  Jacksonville,  and  there  re- 
loaded for  movement  beyond.  It  was  our 
*  impression  that,  in  *  establishing  carload 
rates  from  the  base  point,  that  this  would 
permit  the  movement  in  small  lots  up  to 
the  base  point  and  the  consolidation  at 
such  point,  and  that  the  carload  movement 
would  in  fact  be  mainly  beyond  the  base 
points  Such  has  not  been  the  result.  In 
order  to  obtain  the  carload  rate  beyond  the 
base  point  it  seems  to  be  necessary  for  the 
shipper,  in  actual  practice,  to  present  a 
full  carload  at  the  point  of  origin,  and 
from  this  it  follows  that  the  movement  up 
to  the  base  point  at  the  present  time  is 
entirely  different  from  what  it  was  when 
we  approved  these  any-quantity  rates.  At 
that  time  the  loading  was  by  the  carrier; 
now  it  is  mainly  by  the  shipper.  The  load- 
ing of  the  cars  from  the  point  of  origin 
to  the  base  points  is  much  heavier  now 
than  formerly.  In  1007  the  average  loading 
of  citrus  fruits  and  pineapples  upon  the 
Atlantic  Coast  Line  up  to  the  base  point 
was  216  boxes.  In  1910  this  loading  had 
increased  to  270  boxes.  In  case  of  vege- 
tables the  increase  is  even  more  marked. 
The  number  of  cars  now  required  to  trans- 
port the  same  amount  of  this  traffic  from 
points  of  origin  to  base  points  would  be 
materially  less  than  in  1008.  Otherwise 
stated,  it  costs  the  shipper  more  to  handle 
his  business  to-day  and  it  costs  the  railroad 
less." 

And  upon  that  changed  circumstance  an 
order  was  awarded  directing  the  change 
from  any-quantity  to  carload  and  less-than- 


carload,  and  fixing  a  rate  wldeli  was  the 
same  as  that  previously  fixed  for  pineap- 
ples. Of  course,  as  the  East  Coast  Line 
had  voluntarily  put  in  carload  and  leaa- 
than-carload  rates^  it  was  only  affected  by 
this  order  to  the  extent  that  it  lowered  tlM 
traffic  charge  as  contained  in  the  schedule 
which  had  been  previously  voluntarily  es- 
tablished. 

It  is  insisted  that  the  order  of  the  Com- 
mission was  wrongful,  and  that  the  court 
below  erred  in  not  restraining  its  enforce- 
ment for  the  foUowing  reasons:  (a)  be-^ 
cause  the  order  complained  of  was  rendered^ 
without  any  evidence  ^whatever  to  sustain* 
it;  (b)  because  it  confiscated  the  property 
of  the  railway  in  a  twofold  aspect;  firsts 
by  fixing  a  rate  so  unreasonably  low  as  to 
afford  no  remuneration  to  the  corporation 
for  the  use  of  its  property;  and  second, 
because^  although  the  Commission,  in  order 
to  justify  the  rate  which  it  fixed,  took 
into  account  the  revenue  derived  from  the 
extended  road,  it  nevertheless  declined  to 
at  all  consider  the  value  of  the  extended 
road  and  the  right  to  earn  a  return  there- 
on. We  come  as  briefly  as  possible  to  ooii!- 
sider  these  contentions  separately. 

(a)  That  iher€  toot  no  ewdenoe  whaimMr 
tending  to  tustaim  the  reduction  of  the  raSee 
on  oitrue  fruits  and  vegetahlee  a$  to  tha 
Eaet  Ooaet  Lima  ^hich  the  Oommiaaiom 
ordered. 

While  a  finding  of  fact  made  by  the  Com- 
mission concerning  a  matter  within  tho 
scope  of  the  authority  delegated  to  it  it 
binding,  and  may  not  be  re-examined  in  the 
courts,  it  is  undoubted  that  where  it  it 
contended  that  an  order  whose  enforcement 
is  resisted  was  rendered  without  any  evi- 
dence whatever  to  support  it,  the  consider- 
ation of  such  a  question  involves  not  an 
issue  of  fact,  but  one  of  law,  which  it  ia 
the  duty  of  the  courts  to  examine  and  do- 
cide.  Interstate  Commerce  Commission  ▼• 
Louisville  &  N.  R.  Co.  227  U.  S.  88,  01,  92, 
57  L.  ed.  431,  433,  434,  33  Sup.  Ct.  Rep. 
185,  and  cases  cited. 

In  view  of  what  we  have  said  concern- 
ing the  state  of  the  record,  the  solution 
of  the  question  must  depend  upon  an  exam- 
ination and  analysis  of  two  subjects:  the 
one,  the  reports  of  the  Commission  in  the 
previous  cases,  and  the  other,  the  testi- 
mony which  was  before  it  and  the  report 
made  in  this  case.  As  to  the  first,  in  view 
of  the  statements  made  by  the  Commission 
in  its  report  in  the  original  case  (No.  1168, 
14  Inters.  Com.  Rep.  476)  as  to  the  earning 
power  of  the  road,  the  nature  of  its  busi- 
ness, and  the  reasonableness  of  its  rates, 
and  the  express  finding  that  the  citrus 
fruit  and  vegetable  rates  were  just  and 
reasonable  and  should  not  be  changed,  and 
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«the  further  UM  that  fhej  were  not  eallediever  may  have  been  the  proof  as  to  the 


•  in  question  in  the  second  proceeding,  it*fol 
lows  that  the  inquiry  narrows  itseU  to  the 
mere  consideration  of  the  testimony  taken 
in  this  proceeding,  and  the  report  of  the 
Commission  in  such  proceeding,  and  the 
testimony  taken  before  the  court  below  in 
so  far  as  it  is  proper  to  consider  it  in  con- 
nection with  the  particular  question  under 
consideration.  But,  coming  to  make  a  re- 
view of  the  testimony  before  the  Commis- 
sion on  the  issue  raised  by  the  second  sup- 
plemental petition,  we  fail  to  find  the 
slightest  proof  tending  to  sustain  the  re- 
duction in  rates  as  to  the  East  Coast  Line, 
which  was  made. 

There  are  only  three  subjects  referred  to 
In  the  testimony  which  can  in  any  view 
be  considered  as  having  any  possible  tend- 
ency to  show  such  a  change  as  would  cause 
the  rate  which  was  found  by  the  Commis- 
sion in  the  past  reasonable,  and  not  to 
justify  a  change,  to  be  unreasonable  and 
therefore  require  reduction.  The  tiiree  sub- 
jects are  these:  (a)  testimony  by  the 
chairman  of  the  Florida  Railroad  Commis- 
sion that  there  had  been  a  considerable  in- 
crease in  the  volume  of  traflSe  in  citrus 
fruits  and  vegetables  since  the  previous 
finding;  (b)  a  further  statement  or  admis- 
sion made  by  an  officer  of  the  East  Coast 
Line  in  a  colloquy  which  took  place  at  the 
hearing  in  this  case,  to  the  effeet  that,  as 
shippers  under  carload  rates  loaded  their 
own  cars,  there  was  some  difference  in  cost, 
to  the  advantage  of  the  road  over  the  cost 
of  loading  when  the  any-quantity  rates 
prevailed;  (c)  testimony  with  reference  to 
the  Atlantic  Coast  Line  and  the  Seaboard 
Air  Line  (but  none  as  to  the  East  Coast 
Line),  to  the  effect  that  on  those  roads  it 
had  come  to  pass  that  there  was  a  saving 
in  expense  and  an  increase  in  earning  ca- 
pacity because,  even  under  the  any-quantity 
rates,  carload  shipments  had  greatly  in- 
creased, and  ears  so  shipped  were  much 
more  heavily  loaded  and  moved  from  the 
point  of  production  through  the  base  point 
to  their  ultimate  destination,  when  sueh 
was  not  the  case  at  the  time  the  previous 
«ordw  was  made.    Testimony  which,  as  we 

•  have  seen,  was  expressly* declared  by  the 
Commission  to  be  in  effect  the  cause  which 
gave  rise  to  the  reduction.  But  at  once  it 
is  to  be  observed  that,  so  far  as  any  in- 
ference alone  from  the  difference  between 
carload  and  less-than-carload  rates  and 
any-quantity  rates  is  concerned,  it  had  no 
application  to  the  East  Coast  Line,  since 
that  road  had  put  in  the  carload  and  less- 
than-carload  rates  while  the  other  two 
roads  had  not.  And  so  far  as  the  con- 
sideration of  the  increased  loading  is  con-  >  ordered, 
oemed,  as  stated  by  the  Commission,  what- '     Reversed* 


Seaboard  Air  Line  and  the  Atlantic  Coast 
Line,  it  is  beyond  controversy  that  no  such 
proof  can  be  found  in  the  record  as  to  the 
East  Coast  Line  except  the  vague  intima- 
tion to  which  we  have  referred. 

Thus,  by  analysis,  the  case  comes  to  this: 
Did  the  facts  as  to  the  increased  loading 
which  the  Commission  found  to  exist  in  the 
case  of  the  Seaboard  Air  Line  and  the 
Atlantic  Coast  Line  support  or  tend  to 
support  the  order  as  to  the  East  Coast 
Line  in  the  absence  of  all  testimony  in  the 
record  concerning  the  existence  of  such 
fact  as  to  the  traffic  on  that  road?  In 
other  words,  the  question  is.  Because  there 
was  testimony  as  to  the  traffic  of  those 
roads,  ean  such  testimony  be  said  to  tend 
to  establish  the  same  condition  on  the 
East  Coast  Line?  Conceding  that,  from  an 
abstract  point  of  view,  an  affirmative  an- 
swer would  have  to  be  given  to  such  ques- 
tion, we  think  such  is  not  the  case  here 
for  the  following  reasons:  (a)  because  of 
the  difference  in  business  carried  on  by  the 
two  roads  named  and  the  East  Coast  Line, 
they  being  not  only  gatherers  of  the  local 
product,  but  trunk  line  carriers;  (b)  be- 
cause of  the  difference  in  the  situation  and 
traffic  of  the  two  trunk  lines  named  and  the  ' 
East  Coast  Line,  as  deduced  solely  from 
the  peculiar  environment  and  movement  of 
business  on  that  road  so  aptly  stated  in  the 
passages  from  the  reports  of  the  Conmiis-a| 
sion  which  we  have  quoted.  Differences S 
which  presumably  gave  rise  to* separate* 
statements  in  the  previous  reports  in  con* 
sidering  that  road.  While  we  do  not  say 
that  the  conclusion  is  affirmatively  sus- 
tained, nevertheless  we  think  the  state  of 
the  record  at  least  tends  to  give  some  sup- 
port to  the  suggestion  in  the  argument 
that  the  greater  magnitude  and  importance 
of  the  consideration  of  the  business  and 
rates  of  the  two  trunk  line  carriers  con- 
centrated attention  in  that  direction,  and 
therefore  caused  the  inquiry  on  that  sub- 
ject and  the  facts  eoneeming  the  same  to 
eclipse  the  distinctions  between  those  lines 
and  the  East  Coast  Line,— distinctions 
which,  if  otherwise  taken  under  consider- 
ation, should  have  produced  a  different 
result. 

As  it  follows  from  these  views  that  the 
order  in  question  as  to  the  East  Coast  Line 
and  its  enforcement  should  have  been  en- 
joined by  the  court  below,  our  duty  is  t* 
reverse  the  action  of  that  court,  and  to 
remand  the  case  to  the  proper  district  oourt, 
with  directions  to  grant  the  prayer  of  the 
East  Coast  Line,  and  restrain  the  enforce- 
ment of  the  order  in  question;  and  it  is  so 
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(234  U.  8.  123) 

MANHATTAN  LIFE-INSURANCE  COM- 
PANY OF  NEW  YORK  and  United  States 
Fidelity  &  Guaranty  Company,  Plffs.  in 
Err^ 

V. 

DAVID  COHEN,  Independent  Executor  of 
the  Estate  of  Jacob  Cohen,  Deceased. 


CouBTB  ({  394*)— Ebrob  to  State  Court— 
FISDEBAL  Question— Decision  on  Kon- 
Pbdebal  Gbounds. 

1.  No  question  concerning  the  full  faith 
and  credit  clause  of  the  Federal  Constitu- 
tipn  which  will  support  a  writ  of  error  from 
the  Federal  Supreme  Court  is  involved  in 
a  ruling  of  a  state  court  that  the  validity 
of  an  assignment  of  life  insurance  policies 
must  be  tested  bv  the  l&w  of  the  ^ate  of 
the  residence  of  the  insured  as  to  the  neces- 
sity of  an  insurable  interest,  rather  than 
by  the  law  of  the  state  of  the  assignee's 
residence,  where  both  parties,  wholly  inde- 
pendent  of  the  existence  of  an  insurable  in- 
terest, affirmed  the  illegality  of  the  trans- 
action out  of  which  the  assignments  of  the 
policies  grew  because  of  the  alleged  gam- 
bling nature  of  such  transaction,  and  the 
admitted  facts  without  dispute  established 
that  situation,  the  only  dispute  bein^  as  to 
the  consequences  arising  out  of  such  illegal- 
ity, as  to  which  the  defendant  in  error  alone 
suggested  that  the  consideration  of  full 
iait£  and  credit  controlled. 

{Ed.  Note.— For  other  oasefl.  see  Courts,  OenL 
Vh.  9§  1049-1077:    Dec.  Dig.  S  S94.«3 

Coubts  (8  3d4*)--EBBOB  to  State  Coubt— 
Federal  Question— Validity  of  Stat- 
ute Penalizino  Insubancb  Company. 

2.  The  contention  that  the  Texas  statute 
imposing  upon  life  insurance  companies  a 
liability  to  pay  damages  and  an  attorney's 
fee  in  case  of  default  in  the  payment  of  a 
loss  is  repugnant  to  the  provisions  of  U. 
S:  Const.,  14th  Amend.,  has  been  so  fore- 
closed by  prior  decisions  as  not  to  serve  as 
the  basis  of  a  writ  of  error  from  the  Fed* 
•eral  Supreme  Court  to  a  state  court  to  re< 
Tiew  a  judgment  enforcing  such  statutory 
penalty  and  damages,  which  rests  upon  the 
premise  that  the  payment  of  the  loss  to  one 
•of  two  adverse  claimants  was  one  which 
took  the  insurance  company  out  of  the 
-category  of  a  mere  stakeholder,  seeking  to 
discharge  his  duty  in  good  faith,  and  placed 
it  in  the  position  of  a  person  espousing  the 
«ause  of  one  as  against  the  other,  and  there- 
by subjecting  himself  to  the  legal  conse- 
quences. 

fSd.  Note.— For  other  cases,  see  Courts,  Cent 
^  g.  fiS  1049-1077;    Dec.  Dig.  S  394.*] 

Coubts  (5  394*)--Ebbob  to  State  Coubt— 
Fbdebal  Question— Local  ob  GE?rcBAL 

I/AW. 

3.  The  action  of  a  state  court  in  de- 
■claring  an  assignment  of  life  insurance 
policies  to  be  void  because  of  the  gambling 
nature  of  the  contract,  while  permitting  the 
Assignor  to  retain  the  price  paid  for  such 
assignment,  does  not  involve  a  Federal 
<}uestion  which  will  support  a  writ  of  error 
from    the    Federal    Supreme    Court,    where 


sUch  action  was  involved  iti  mad  eontrolled 
by  the  court's  ruling  concerninff  the  alleged 
nature  of  the  transaction,  and  the  appli- 
cable principles  of  both,  local  and  general 
law. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  89  1049-1077:    Dec.  Dig.  6  394.*] 

[No.  160.] 

Submitted  April  17,  1914.    Decided  June  8, 

1914. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Harris  County,  in  that  state,  en* 
forcing  the  statutory  liability  of  an  insur* 
ance  company  for  damages  and  attomeyif 
fees  because  of  its  failure  to  pay  a  claim* 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  139  8.  W.  61. 

Statement  by  Mr.  Chief  Justice  "Wblte: 
The  defendant  in  error  was  the  plaintiff 
below,  and  sued,  the  Manhattan  Life  Insur- 
ance Company,  which  we  shall  speak  of  as 
the  company,  •  on  two  policies  on  the  life 
of  Jacob  Cohen  in  his  own  favor,  written 
in  1893,  in  "JTexas,  where  Cohen  resided,  the 
company  then  doing  business  in  that  state 
through  an  agency.     It  was  averred  that 
although  the  company  had  admitted  llabil-^ 
ity  on  the  policies^  it  had  not  paid  the  loss,ej 
and  was  therefore  responsible^not  only  for* 
the  sum  due  insured,  with  interest,  but  also 
for  12  per  cent  as  statutory  penalty  or  dam- 
sges,  and  $1,000  attorneys'  fees. 

The  answer  denied  liability  to  the  plain- 
tiff. It  admitted  issuing  the  policies,  but 
averred  that  in  1907  the  insured,  Cohen* 
borrowed  $875  on  each,  and  pledged  the 
policies  as  security,  which  loans  were  un- 
paid. It  was  averred  that  in  July,  1907, 
Cohen  sold  to  Hilsman,  of  Atlanta,  Georgia* 
his  interest  in  the  policies,  and  executed 
assignments  and  orders  on  the  company  to 
deliver  the  policies  to  him  on  payment  of 
the  debts  for  which  they  were  pledged. 
These  documents  were  annexed  to  the  an« 
swer.  The  origin  and  course  of  the  negotia- 
tion which  ultimated  in  the  assignments 
were  thus  stated :  Hilsman  had  an  agent  at 
San  Antonio,  Texas,  where  Cohen  lived. 
The  transactions  "were  begun"  and  "defi- 
nitely agreed  upon"  between  Cohen  and  the 
agent,  "the  agreement  being  that  Hilsman 
would  pay  Jacob  Cohen  $460  for  his  equity 
in  said  policies,  whereupon  Cohen  wired 
Hilsman  to  send  papers,  and  the  following 
correspondence,  by  letter  and  telegram, 
passed  between  them."  Hilsman  in  answer 
to  the  first  telegram  from  Cohen  wrote,  in- 
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elofiiog  him  aMsigaiiients  ol  t^  polky  and 
beoessazy  iioticea  to  the  company,  with 
directions  for  their  execution,  and  asking, 
besides,  for  certain  papers  which  he  re- 
quired to  show  Cohen's  ownership  free  from 
the  claims  of  other  persons,  the  letter  end- 
ing with  the  statement,  '*Send  all  the  papers 
that  are  herewith  inclosed,  duly  executed, 
in  a  sealed  envelop,  with  this  draft  attached 
(evidently  the  draft  for  the  price),  and 
upon  arrival,  if  in  good  shape,  we  will  duly 
honor/'  Cohen  replied  by  letter,  explain- 
ing that  he  did  not  have  particular  papers 
which  had  been  asked  for,  but  had  others 
which  he  thought  were  their  equivalent,  and 
proposing  to  execute  the  assignment  and  send 
these  papers,  the  letter  oonduding  with  the 
M  statement,  "if  this  meets  with  your  ap- 
^proval,  please  wire  me  upon  receipt  ol  this 
•  ietter,  and  I*shall  forward  papers."  Hils- 
man  answered  by  tel<^am  favorably,  and 
confirmed  it  by  letter,  saying  that  if  the 
^  papers  were  sent,  ''we  .will  promptly  honor 
the  draft,  provided  the  papers  are  in  good 
shape."  On  the  day  the  telegram  last  re- 
ferred to  was  received,  Cohen  transmitted 
the  executed  papers  with  the  accompanying 
documents  by  mail,  saying,  "I  beg  to  in- 
close all  documents  •  •  .  which  I  trust 
you  will  find  correct,  and  will  honor  my 
draft  for  $460  attached  to  these  documents." 
The  answer  specifically  alleges  that  the 
draft  was  sent  from  San  Antonio  for  col- 
lection through  a  bank  in  that  place,  and 
as  the  answer  states  that  the  draft  was 
attached  to  the  papers,  and  this  conformed 
to  the  instructions  which  we  have  seen 
were  given  by  Hilsman  to  Cohen,  the  an- 
swer therefore  in  effect  averred  that  the 
papers  and  draft  were  delivered  to  a  bank 
in  San  Antonio,  tp.  be  transmitted  to  At- 
lanta, the  papers  to  be  delivered  to  Hilsman 
if,  after  examination,  he  found  the  papers 
satisfactory  and  paid  the  draft.  The  an- 
swer then,  in  paragraph  8,  contained  the 
following  averments: 

"Said  Jacob  Cohen,  Hilsman,  and  his 
said  agent,  were  engaged  in  speculative 
transactions,  and  said  assignments  were 
made  as  a  part  of  and  in  connection  with 
a  certain  transaction  in  what  is  commonly 
called  'cotton  futures,'  the  money  being  paid 
to  and  received  and  used  by  Jacob  Cohen 
to  speculate  in  the  future  price  of  cotton, 
without  its  being  contemplated  that  there 
would  be  actual  delivery  thereof,  or  bargain 
and  sale,  and  said  Hilsman  or  his  said 
agent,  being  interested  in  the  transaction, 
and  the  purpose  of  the  transaction  being 
known  by  all  the  parties,  which  purpose  was 
carried  into  efTect,  through  the  said  agency 
•f  J.  H.  Hilsman  and  J.  H.  Hilsman,  he 
being  engaged  in  the  brokerage  business." 
It  was  averred  that  after  tiie  death  of 


Cohen^  ,both  his  szecutor  and  Hilsman,  •• 
owners  ,of  the  policies,  made  demand  upon 
the  company  for:  payment;  that  the  com-^ 
pany  admitted  liability  to  someone,  and«9 
simply  professed  its^desire  to  have  the  mat** 
ter  as  to  who  \yas  owner  of  the  policies,  set- 
tled so  that  it  might  make  payment  with 
safety.  To  reach  this  result  it  was  allsged 
that  an  unsuocessful  effort  was  mads  to 
have  the  parties  agree  to  appear  in  a  snift 
where,  as  to  both  of  them,  the  company 
admitting  liability,  their  rights  might  hava 
been  determined;  and  that  failing  in  thif 
respect,  and  being  advised  that  under  the 
law  of  Georgia^  where  the  assignment  to 
Hilsmsa  was  made,  it  was  l^gal,  and  ther^ 
fore  his  claim  was  valid,  as  the  most  e» 
peditions  way  of  clearing  up  the  matter  the 
company  paid  Hiilsman,  and  took  from  him 
an  indemnity  bond.  While  admitting  that 
before  the  assignment  and  at  the  time  of  ita 
delivery  Hilsman  had  no  interest  whatever 
in  the  life  of  Cohen,  it  was  nevertheless 
averred  that  the  assignment  of  the  polioies 
was  valid  and  authorised  under  the  laws  of 
the  states  of  Georgia  and  New  York.  Aver- 
ring, moreover,  that  all  the  acts  of  the  com- 
pany in  the  premises  had  been  in  good  faith, 
and  arose  not  from  any  desire  to  deny  lii^ 
bility,  but  simply  fi^m  an  honest  purpose 
to  have  it  determined  who  owned  the  claims 
under  the  policy,  it  was  asserted  that  there 
could  be  in  no  event  any  liability  for  in- 
terest by  wfiy  of  damages  and  for  the  at- 
torneys' fees  as  prayed. 

By  leave  the  plaintiff  amended  his  peti* 
tion  "in  replication  and  answer  to  .  .  • 
the  answer  of  the  defendant,  Manhattan 
Life  Insurance  Company,"  and  asserted, 
among  other  things,  that  the  assignments 
of  the  policies  alleged  in  the  answer  were 
void  upon  two  distinct  grounds:  (1)  Be- 
cause "under  and  by  virtue  of  the  laws  ol 
the  state  of  Texas,  the  state  of  New  York, 
and  the  state  of  Georgia,  and  each  of  them, 
an  assignment  of  a  life  insurance  policy  to 
a  person  without  insurable  interest  in  the 
life  of  the  insured  is  invalid  and  not  bind- 
ing upon  the  assignor  or  his  representative." 
(2)  Because  "said  alleged  assignments  of 
the  policies  of  insurance  sued  upon  herein^ 
are  invalid  and  not  binding  upon  it,  andei 
were  without  legal  consideration^under  the* 
laws  of  the  state  of  Texas,  the  state  ol 
New  York,  and  the  state  of  Georgia,  for 
this:  that  at  the  time  that  said  assign- 
ments and  each  of  them  were  made,  ex» 
cuted,  and  delivered,  that  the  said  Jacob 
Cohen,  J.  H.  Hilsman,  and  his  said  agent, 
were  engaged  in  speculative  transactions, 
and  that  said  assignments  and  each  of  them 
were  made  as  a  part  of  and  in  connection 
with  the  said  transactions  in  what  is  com- 
monly .  called   'cotton  futures,'   the  money 
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being  paid  to  and  reoelTed  and  naed  hj  the 
said  Jacob  Cohen  to  cpecolate  in  future 
prices  of  cotton  without  its  being  contem- 
plated that  there  would  be  actual  deliverj 
thereof,  or  bargain  and  sale;  the  said  Hils- 
man  and  his  agent  being  interested  in  the 
transaction,  and  the  purpose  of  the  trans- 
action being  at  and  before  the  time  known 
to  and  by  all  the  parties,  which  said  pur- 
pose was  carried  into  effect  through  the  said 
agency,  J.  H.  Hileman  and  J.  H.  Hilsman, 
he  being  engaged  at  that  time  in  the  broker- 
age business;  all  of  which  said  facts  were 
well  known  to  the  defendant  insurance  com- 
pany at  and  before  the  time  that  it  paid 
the  said  policies  to  the  said  Hilsman,  as  in 
its  said  answer  alleged  and  set  forth." 

For  the  purpose  of  the  trial  by  the  court 
without  a  jury  a  written  statement  of  facts 
was  agreed  to  by  both  parties  in  the  form 
of  petitioner's  case,  the  case  of  the  defend- 
ant company,  and  the  reply  of  the  petition- 
er. The  statement  of  the  plaintiff  admitted 
the  issue  of  the  policies,  the  lending  of  the 
money  by  the  company,  and  the  pledging  of 
the  policies  to  secure  it,  the  transfer  or 
assignment  by  Cohen  for  the  consideration 
we  have  stated,  and  under  the  circum* 
stances  which  we  have  detailed,  the  gam- 
bling nature  of  the  transaction  being  ex- 
pressly stated  in  accordance  with  the 
arerment  of  the  answer  of  the  company, 
and  with  the  allegation  of  the  amended 
pleading  of  the  plaintiff,  the  death  of 
Cohen,  the  claim  of  both  parties  on  the 
insurance  company,  the  effort  of  the  com- 
pany to  secure  a  suit  to  which  both  the 
ei  claimants  should  be  parties  in  order  to 
•  relieve  it  from  responsibility,  its  failure  to 
secure  that  result,  and  its  payment  to  Hils- 
man of  the  amount  upon  the  giving  by  him 
of  indemnity,  all  substantially  as  sileged 
in  the  pleadings  we  have  stated.  The  agreed 
facts  contained  this  statement: 

"It  was  not  the  purpose  of  the  insurance 
company  to  contest  or  delay  payment,  and 
the  payment  to  Hilsman  was  made  under 
the  circumstances  above  set  out.  It  is  not 
the  purpose  of  this  agreement  to  determine 
bow  far,  if  at  all,  the  facts  in  respect  to 
notice  and  good  f&ith  are  material  issues  in 
this  case,  that  being  deemed  a  question  of 
law;  nor  is  this  agreement  to  be  construed 
as  admitting  as  a  matter  of  law  that  Hils- 
man had  any  right  to  said  policy  or  their 
proceeds,  or  that  said  payment,  or  any  part 
thereof,  was  rightfully  made  to  him.  It 
is,  however,  agreed  as  a  fact  that  Hilsman 
has  not  been  repaid  said  sum  of  $460,  and 
the  insurance  company  has  not  been  repaid 
the  amount  of  said  loan,  except  as  above 
ctated,  and  that  nothing  has  yet  been  paid 
to  the  plaintiff." 

The  company,  as  part  of  its  ease,  intro- 


duoed  certain  statotas  of  the  state  of  Geor- 
gia and  deeiaions  of  the  court  of  last  resort 
of  that  state^  interpreting  the  same  for 
the  purpose  of  showing  that  Cohen  bad  a 
right  to  sell  and  Hilsman  to  purchase  la 
Qeorgia  the  insurance  policies,  although 
Hilsman  had  no  insurable  interest  ia 
Cohen's  life.  In  rebuttal  the  plaintiff  in- 
troduced  certain  decisions  of  the  court  of 
last  resort  of  Georgia,  deemed  to  establish 
the  contrary  result,  and  also  offered  statutes 
of  that  state  dealing  with  gambling  trans- 
actions and  the  right  to  sue  concerning  the 
same.  The  trial  court  found  the  facts  sub* 
stantially  as  embodied  in  the  statements 
referred  to. 

Mr.  William  J«  Moroney  for  plaintiffs 
in  error. 

Messrs.  Wilmcr  S.  Hunt,  Sterling  Myer, 
and  C.  A.  Teagle  for  defendant  in  error.        ^ 

« 
*Mr.  Chief  Justice  White,  after  making? 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

Upon  the  pleadings  which  we  have  just 
stated  and  the  facts  stipulated,  the  trial 
court  gave  judgment  for  the  plaintiff, 
Cohen,  against  the  defendant  company  for 
the  amount  of  the  policies,  less  the  sums 
which  had  been  loaned  thereon  by  the  com- 
pany, with  interest,  and  with  the  statutory 
penalties  and  attorneys'  fees  claimed. 

To  recapitulate,  it  suffices  to  say  that  the 
assignments  of  error  made  by  the  company  es 
in  the  court  below  for  the* purpose  of  the? 
appeal  by  it  taken  but  expressed  the  de- 
fenses resulting  from  its  answer  and  the 
stipulated  facts  which  we  have  stated.  That 
is  to  say,  reliance  was  placed  (1)  upon 
the  proposition  that,  in  any  event,  the  re- 
course of  the  plaintiff  was  against  Hilsman, 
and  not  against  the  company;  (2)  that  the 
transfer  of  the  policies  to  Hilsman  was  a 
Georgia  contract,  and  valid  under  the  law 
of  that  state  because  the  existence  of  in- 
surable interest  at  the  time  of  the  transfer, 
although  necessary  under  the  Texas  law, 
was  not  necessary  under  the  Georgia  law; 
(3)  that  as,  in  any  event,  the  transaction 
out  of  which  the  assignment  of  the  policies 
from  Cohen  to  Hilsman  grew  was  admit- 
tedly a  gambling  one,  the  court  would  not 
allow  the  executor  of  Cohen  to  derive  any 
rights  from  assailing  that  transaction,  but 
would  leave  the  parties  where  their  illegal 
contract  had  placed  them;  that  is,  let  the 
assignment  to  Hilsman  stand,  and  hence 
leave  no  right  in  Cohen,  executor,  to  re- 
cover; (4)  that  the  court  erred  in  giving 
judgment  for  the  statutory  penalties  and 
damages  because,  imder  the  circumstances 
stated,  the  liability  to  pay  them  was  not 
embraced  by  the  statute  under  which  thef 


1913 


MANHATTAK  L.  IN£L  CO.  v.  COHEN. 


877 


w«ra  impoMd,  and  that  if  the  statute,  as 
ccmitmed,  imposed  the  damages  and  attor- 
ney's fee  which  were  allowed,  it  was  in 
Tiolation  of  |  1  of  the  14th  Amendment. 

In  an  elaborate  opinion  the  eonrt  disposed 
of  all  these  contentions.  It  held  that  the 
suit  need  not  be  brought  against  Hilsman, 
but  that  it  could  be  brought  directly  against 
the  company.  It  decided  that  the  contract 
of  assignment  was  a  Texas  contract^  and 
for  want  of  insurable  interest  in  Hilsman 
was  invalid  under  the  laws  of  that  state, 
although  it  was  in  substance  admitted  that 
it  would  haye  been  valid,  so  far  as  the 
question  of  insurable  interest  was  con- 
cerned, if  it  had  been  a  Georgia  contract. 
Coming  to  consider  the  fact  that  both  par- 
ties had  conceded  that  the  transaction  out 
of  which  the  assignment  of  the  policies  grew 
eewas  purely  of  a  gambling  nature,  and  that 
•  that  fact*had  been  stipulated,  the  court 
refused  to  sustain  the  following  proposition 
which  was  insisted  upon  by  the  defendant 
company:  "When  an  insurance  policy  is 
assigned  as  part  of  a  gaming  transaction, 
the  law  will  give  no  relief  to  either  party, 
or  to  their  heirs,  exeeators,  or  assigns,  re- 
gardless of  all  other  questions,  but  wiU 
leave  the  parties  where  they  have  volun- 
tarily placed  themselves."  ( —  Tex.  Civ. 
App. — ,  139  S.  W*  58.]  On  the  eontrary, 
the  court,  relying  upon  the  Texas  law  upon 
that  subject,  the  Georgia  law  o&  the  same 
auhject,  and  the  principka  of  general  law 
applicable  thereto,  held  that  Instead  of  leav- 
ing the  assignment  growing  out  of  the  gam- 
bling transaction  enforceable  in  the  hands 
of  Hilsman,  it  would,  in  consequence  of  the 
illegality,  strike  down  the  whole  transac- 
tion, and  therefore  leave  the  policy  in  the 
hands  of  Cohen,  the  insured,  to  whom  it  be- 
longed before  the  assignment  had  been  made. 
And  for  this  reason  also  the  court  decided 
that  the  sum  paid  by  Hilsman  for  the  trans- 
fer need  not  be  repaid  by  Cohen  in  order 
to  recover.  On  the  subject  of  the  penalties 
the  court,  referring  to  the  eases  of  Fidelity 
Mut.  Life  Asso.  t.  Mettler,  185  U.  S.  308, 
46  L.  ed.  922,  22  Sup.  Ct.  Rep.  662,  and 
Farmers'  &  M.  Ins.  Co.  v.  Dobney,  189  U. 
8.  301,  47  L.  ed.  821,  23  Sup.  Ct.  Rep.  565, 
held  that  the  statute  under  which  they  were 
imposed  was  not  repugnant  to  the  14th 
imendment,  and  said:  "The  action  of  the 
insurance  company  In  paying  the  money 
due  on  the  policies  was  not,  as  in  South- 
western Ins.  Co.  V.  Woods  Nat.  Bank,  — 
Tex.  Civ.  App.  — >  107  8.  W.  119,  an  offer 
of  the  insurance  company  to  pay  to  the  one 
of  the  two  real  claimants  when  it  should 
be  determined  who  he  was,  but  a  volun- 
tary payment  to  the  rival  claimant,  who 
had  no  right  whatever  to  the  amount  due 
«n  the  policy*   The  eompaaj  hai  Indemniiled 


itself  against  its  act  in  paying  the  monev 
due  on  the  policy  to  one  who  was  not  en- 
titled to  receive  it;  now  let  it  resort  to  its 
indemnity." 

At  the  threshold  we  must  dispose  of  a 
motion  to  dismiss.  It  is  apparent  from 
the  statement  of  the  case  that  the  only^ 
express  assertion  of  Federal  right  had  refer-^ 
ence  to  ^  the  statatory  penalty  and  the  at-* 
tom^s  fee.  Hie  assignments  of  error, 
however,  assert  violations  of  rights  under 
the  Constitution  in  many  particulars,  but 
more  especially  with  reference  to  the  aeticm 
of  the  court  in  treating  the  sales  of  the 
policies  as  Texas  contracts,  and  refusing  to 
apply  the  Georgia  law,  which  admittedly 
differed  fundamentally  from  that  of  Texas. 
It  is  elementary  that  a  Federal  question 
may  not  be  imported  into  a  record  for  the 
first  time  by  way  of  assignments  of  error 
made  for  the  purposes  of  review  by  this 
court.  Moreover,  as  a  general  rule,  it  it 
true  that  for  the  purposes  of  review  by 
this  court  rights  under  the  full  faith  and 
credit  clause,  |  1,  article  4  of  the  Consti- 
tution, come  within  that  class  which  are 
required  to  be  expressly  set  up  and  claimed 
in  the  court  below.  Johnson  v.  New  York 
L.  Ins.  Co.  187  U.  S.  491,  47  U  ed.  273,  23 
Sup.  Ct  Rep.  194;  El  Paso  &  8.  W.  R.  Co.  v. 
Eichel,  226  U.  S.  590,  597,  57  L.  ed.  369,  373, 
33  Sup.  Ct  Rep.  179;  Chicago,  I.  &  L.  R. 
Co.  V.  Hackett,  22a  U.  &  559,  565,  57  L. 
ed.  966,  968,  33  So]^  Ct  Rep.  581.  Let  it 
be  conceded,  at  we  tnlnk  it  must  be^  where 
the  record  leaves  no  doubt  that  rights  under 
the  full  faith  and  credit  clause  were  essen- 
tially involved  and  were  necessarily  passed 
upon,  there  would  be  jurisdiction  to  review 
even  although  such  rights  had  not  been 
expressly  asserted  below  (see  Tilt  v.  Kelsey, 
207  U.  S.  43,  51,  52  L.  ed.  95,  99,  28  Sup. 
Ct.  Rep.  1) ;  the  right  to  review  under 
such  condition  being  in  effect  but  a  result 
of  the  elementary  rule  that  it  is  irrelevant 
to  inquire  how  and  when  a  Federal  question 
was  raised  in  a  court  below  when  it  appears 
that  such  question  was  actually  considered 
and  decided.  But  these  concessions  are  ir- 
relevant, even  although  it  be  further  con- 
ceded that  the  ruling  of  the  court  below 
as  to  the  necessity  for  an  insurable  interest, 
and  its  governing  the  case  by  the  law  of 
Texas  instead  of  by  the  law  of  Georgia, 
bring  this  case  within  the  doctrines  just 
stated.  We  say  this  because  of  the  existence 
of  another  and  fundamental  question  which 
causes  the  concessions  stated  to  be  im- 
material Both  parties,  as  we  have  seen,^ 
wholly  independent  of  the  existence  of  anJJ 
^Insurable  interest,  affirmed  the  illegality • 
of  the  transaction  out  of  which  the  assign- 
ments of  the  policies  grew  because  of  the 
alkged  gambling  nature  of  the  transaetioa. 
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•nd  tiM  admitted  iajeU  witiiomt  dispute  m- 
tabliflhed  that  situatioii.  There  being  thus 
an  admiBsion  by  both  partly,  and  no  dis- 
pute concerning  the  illegality  of  the  trans* 
acf^n,  and  a  difference  only  as  to,  the  eon- 
•equences  to  arise  from  such  illegality.  It 
follows  that  the  case  reduces  itself  to  a 
consideration  of  that  sul^ject.  But,  on  com- 
•  ing  to  its  consideration,  it  is  plain*  that  no 
question  eonceming  the  full  faith  ^and  credit 
clause  was  inyolved  in  any  contention  made 
below  by  the  plaintiff  in  error  in  that  re- 
gard, since  the  rights  deduced  from  the  ad- 
mitted illegality  of  the  transaction  were 
placed  solely  on  considerations  of  the  local 
law  of  the  state  of  Texas  and  of  the  state 
of  Georgia,  deemed  to  be  applicable  to  such 
condition  of  things,  or  upon  what  was 
deemed  to  be  the  controlling  pxinciples  of 
general  law  on  the  subject.  Indeed,  so 
absolutely  is  this  the  case  thatj .  as  we  have 
feen,  the  company  itself  insisted  on  the  il- 
iegality  and  basc^  rights  upon  it*  And  it 
was  only  on  behalf  of  the  defendant  In  error 
that  considerations  involving  the  full  faith 
and  credit  clause  were  suggested  as  con- 
trolling the  results  in  consequence  of  the 
admitted  illegality  of  the  transaction  as  a 
gambling  one.  A  condition  which  is  illus- 
trated by  the  fact  that  the  reply  petition 
of  the  plaintiff,  while  accepting  and  reiterat- 
ing the  averment  of  illegality  made  in  the 
answer  of  the  defendant  company,  in  addi- 
tion specially  alleged  that  the  illegality  re- 
sulting from  the  ^Eunbling  transaction 
caused  the  assignment  of  the  policies  to  be 
void  under  the  law  of  New  York,  where  the 
company  was  organized,  and. under  the  law 
of  Texas,  as  well  as  under  the  law  of  Geor- 
gia. And  it  was  for  this  reason  that  the 
proof  which  was  offered  as  to  the  statute 
law  of  Georgia  on  the  subject  of  gambling 
transactions  and  the  decision  or  decisions 
of  that  state,  which  it  was  .deemed  made 
CO  the  statute  applicable,  were  tendered  on 
•  behalf  of  the  plaintiff,*and  not  by  the  de- 
fendant company.  It  would  be  indeed 
anomalous  when  the  parties  had  both  relied 
upon  the  illegality  of  the  transaction  upon 
grounds  wholly  independent  of  any  Fed- 
eral right,  and  the  case  had  been  decided 
upon  that  ground,  which,  in  and  of  itself, 
is  sufficient  to  sustain  the  action  of  the 
court  below,  to  permit  one  of  the  parties, 
because  of  his  dissatisfaction  with  the  ap- 
plication of  such  principles,  to  assert  the 
existence  of  jurisdiction  because  the  case 
rested  on  a  Federal  issue.  It  becomes, 
hence,  obvious  that  the  assignments  of  er- 
ror outside  of  the  one  referring  to  the 
repugnancy  to  the  14th  Amendment  of  the 
statute  imposing:  damages  and  penalties  af- 
fords not  the  slififhtest  pretext  for  the  exer- 
cise of  jurisdiction,  and  they  tHerefpre  may 
be  put  out  of  view. 
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Coming  to  insider  the  latter  subject*  il 
may  not  be  doubted  that  the  nonrepugnan^y 
of  the  assailed  statute  to  the  Constitutioa 
of  the  United  States  has  been  directly  de- 
termined by  this  court  in  the  cases  upon 
which  the  lower  court  based  its  ruling. 
Fidelity  Mut.  Life  Asso.  v.  Mettler,  185  U« 
S.  308,  40  L.  ed.  922,  22  Sup.  Ct.  Rep.  662; 
Farmers'  &  M.  Ins.  Co.  v.  Dobney,  189  U. 
S.  301,  4?  L.  ed.  821,  23  Sup.  Ct.  Rep.  565. 
But  it  is  said  that,  as  previously  upheld* 
the  statute,  as  construed  by  the  state  court, 
contemplated  a  liability  for  the  p^ialties 
or  damages  and  attorneys'  fees  only  in  casa 
there  was  a  wilful  refusal  to  pay,  and  there- 
fore those  decisions  have  no  application 
here,  since  the  statute,  as  appli^  in  this 
case,  enforces  a  liability  against  the  com- 
pany in  spite  of  its  action  in  the  utmost 
good  faith,  taken  solely  for  the  purpose  of 
determining  to  whom  it  must  pay  the  sum 
due,  liability  as  to  which  was  frankly  con- 
ceded. But  the  deduction  simply  disregards 
the  basis  upon,  which  the  court  below  rested 
its  conclusion,  and  invites  us  upon  a  con- 
ception of  injustice  to  commit  a  wrong  by 
reviewing  a  matter  of  purely  local  concern 
which  is  not  within  our  cognizance.  We 
say  this  because  clearly  the  court  below 
rested  its  conclusion  as  to  liability  for  the^ 
penalty  and  damages  not  upon  the  construe- ^ 
tion  of  the*statute  suggested,  but  upon  the* 
premise  that  the  payment  to  Hllsman  by 
the  insurance  company  of  the  sum  of  the 
policies  under  the  circumstances  stated  was 
a  payment  which  took  it  out  of  the  cate- 
gory of  a  mere  stakeholder  seeking  to  dis^ 
charge  his  duty  in  good  faith,  and  placed 
it  in  the  position  of  a  person  espousing  the 
cause  of  one  as  against  the  other,  and  there- 
by subjecting  himself  to  the  legal  conse- 
quences arising  from  such  action.  And  the 
considerations  which  we  have  stated  also 
dispose  of  the  contention  concerning  the 
wrong  which  it  was  insisted  was  done  in 
declaring  the  assignment  of  the  policies  void 
because  of  the  gambling  nature  of  the  con- 
tract, and  yet  permitting  the  assignor  to 
hold  on  to  the  price  paid  for  such  assign- 
ment. That  question  was  involved  in  and 
controlled  by  the  court's  ruling  concerning 
the  illegal  nature  of  the  transaction  and  the 
principles  applicable  thereto,  and  therefore 
it  is  beyond  our  competency  to  review. 

As  the  repugnancy  of  the  statute  ooneem- 
ing  the  damages  and  attorney's  fee  was  the 
only  semblance  of  ground  for  invoking  our 
jurisdiction,  and  as  that  ground  was  con- 
clusively established  to  be  without  merit 
when  the  writ  of  error  was  sued  out,  it  fol- 
lows that  there  is  nothing  upon  which  te 
base  jurisdiction,  and  the  writ  of  error 
must  be  dismissed. 

Dismissed  for  want  of  Jurisdiction. 


(St4  U.  8.  1«) 

NEW   YORK   UFE    XNSURANG]^' COM* 
PAN Y>  Plfl. ,  in  .Rrr, 

V. 

MAEY  £,  HEAD.     . 

Constitutional    Law    (|   296*)— iNSuk- 
ANCE    ({   4*)— Dpfc   Fbocess   of   Law— 

FeEEDOM    to     CknrrBAC^^^EXtEATBBBXTO- 
BIAL  OFEBATION  OF  STATUTE. 

The  nonforfeiture  provipioas  of  Mo,  ReT. 
Stat.  1899,  §§  5866-5859,  7897-7900,  can- 
not, without  denying  the  right  of  freedom 
to  contract,  guaranteed  hy  tJ.  S.  Const., 
14th  Amend.,  be  applied  to  inyalidate  a 
policy  loan  agreement  made  in  the  state  of 
New  York  between  a '  life  insurance  cor- 
poration of  that  state  and  the  beneficiary, 
who  was  a  resident  of  New  Mexico,  and  the 
settlement  effected  rin  New  York  in  accord- 
ance with  such  agreement,  conformably  to 
the  New  York  laws,  although  the  original 
contract  was  made  in  the  state  of  Missouri; 
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ing  been  ^sued  \^  V^iX9^}^  J^d  ^  treated 
as  a  New  Yor^  contract.  Wlxen  Head  made 
the  application  he  handed  a  note  for  the 
premium  to  the  agent  with  instructions, 
when  the  policies  came,  to  turn  them  over 
to  a  friend  to  hold  for  him.  The  policies 
were  issued,  were  delivered  as  directed,  and 
were  subsequently  turned  over  to  Head 
when  he  again  came  to  Kansas  City,  All 
the  premiums  but  the  first^  with  perhaps 
one  exception,  were  paid  in  New  Mexico  or 
at  an  agency  of  the  company  in  Colorado, 
Nine  years  after  the  issue  of  the  policieSi 
that  is,  in  1903,  in  New  Mexico,  Head  trans- 
ferred one  of  the  policies  to  his  daughter, 
Mary  £.  Head,  the  transfer  having  been 
either  by  way  6f  original  authority  or 
ratification  didy  sanctioned  by  the  proper 
probate  oourt  in  the  county  of  New  Mexico 

^k'Ik^k.J" '^^'^  *"T*' "?•?•."*  Tf"^''^'    where  Head  was  domiciled.    In  1904,  Mary 
which  had  exacted  as  k  condition  of  the  li- •  «    tt    j         j       ai.         t         a      vj  u     v 

£,  Head,   under   the  policy  of  which  she 

thus  became  the  beneficiary,  borrowed  from 

the  New  York  Life  Insurance  Company  the 


oense  panted  to  the  insurance  company  to 
do  business  in  the  stat^  that  sueh  company 
should  be  subject  to  the  laws  of  the  state 
as  if  it  were  a  domestic  corporation. 

[Bd.  Note.— For  other  caaes,  8e«  Constitutional 
Law.  Cent.  Dig.  S8  825-838.  840-846;  Dec.  Dig.  I 
196;*   Insurance.  Cent,  Dig.  |  4;   Dee.  Dig.  i  4.^1 

[Na  254.] 

Argued  March  10,  1914.     Decided  June  8, 

1914. 

IN  EHROR  to  the  Suprcmio  Court  of  the 
State  of  Missouri  to  review  a  Judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Jackson  County,  in  that  state,  for 
the  recovery  of  the.  full  amount  of  a  policy 
of  life  insurance  notwithstanding  an  ad- 
justment under  a  policy  loiLn  agreement  in 
accordance  with  the  laws  of  the  state  of  New 
York.    Reversed. 

See  same  case  below,  241  Mo.  403,  147  S. 
W.  827. 

The  facts  are  stated  In  the  opinion. 

Messrs.  James  H.  Mcintosh,  Gardiner 
Lathrop,  Cyrus  Crane,  O.  W.  Pratt,  and  S. 
W.  Moore  for  plaintiff  in  error. 

Messrs.  Bnckner  F.  Deatherage,  James 
B.  Botsford,  Goodwin  Creason,  W.  P.  Bor- 
land, and  James  A.  Reed  for  defendant  in 
error. 
I' 

*  *Mr.   Chief  Justice  White  delivered  the 
opinion  of  the  oourt: 

In  March,  1894,  Richard  G.  Head,  a  citi- 
fen  and  resident  of  New  Mexico,  being  tem- 
porarily in  Kansas  City,  Missouri,  made  ap- 
plication at  a  branch  office  of  the  New  York 
Life  Insurance  Company  for  two  policies 
of  insurance  for  $10,000  each  on  his  own 
life,  for  the  benefit  of  his  minor  son,  Rich- 
ard G.  Head,  Jr.  The,  application  stated 
the  residence  of  Head  in  New  Mexico,  and 

Hit  was  stipulated  that  the  policy   applied 


sum  of  $2,270.  The  loan  was  requested  by 
a  letter  writtea  from  Las  Vegas,  New 
Mexico,  to  New  York,  and  accompanied  by 
the  policy  vl^ld  an  executed  loan  agreement 
in  the.iorm  i^sually  required  by  the  com- 
pany,, and  which  conformed  to  the  require- 
ments of  the  New  York  law.  The  loan  bore 
5  per  qent  interest  and  the  agreement  pro- 
vided that  it  should  be  payable  at  the  home 
office  in, New  York,  and  that  if  any  premium  ; 
on  the  .policy  Or  any  interest  on  the  loan 
were  not  paid  when  due,  "settlement  of  said 
loan  and  of  any  other  indebtedness  under 
said  policy  shall  be  made  by  continuing  said 
policy  without  further  notice  aq  paid-up  in- 
surance of  reduced  amount  In  accordance 
with  S  88,  chapter  690,  of  the  Laws'  of  1892 
of  the  state  of  New  York." 

There  was  default  in  April,  1905,  in  the 
payment  of  the  interest  on  th.e  loan  and 
the  premium  on  the. policy,  and  pursuant  to 
the  terms  of  the  loan  agreement  and  the 
law  of  New  York  the  policy  was  settled,  the  ^ 
sum  remaining  from  the  accumulated  sur-ifi 
plus  after  paying  the  loan  and^the  past-due  • 
premium  being  applied  to  the  purchase  of 
paid-up  insurance,  and  the  policy  was,  at 
the  request  of  Head  and  his  daughter,  sent 
to  them  in  New  ^Icxico  in  May,  1905,  and 
was  in  the  possession  of  the  daughter  when 
Head  died  in  April,  1906. 

In  September,  1906,  this  suit  was  com- 
menced in  a  court  of  the  state  of  Missouri, 
by  Mary  E.  Head,  the  beneficiary,  to  re- 
cover the  full  amount  of  the  policy.  Stat- 
ing the  grounds  for  relief  which  were  relied 
upon  not  as  literally  expressed  in  the  plead- 
ings, but  with  reference  to  the  ultimate 
assumption  upon  which  the  right  to  recover 
was  essentially  based,   it  was  as   follows: 


^  for  when  issued  should *be  considered  as  hav-    That  although  it  was  true  that  if  the  f ao^ 
*For  other  cases  see  same  topic  ft  8  numbkb  In  Dec.  A  Am.  Digs.  1907  to  date.  Jk  Rep'r  Indexes 
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of  the  poli^  WM  ftdhered  to  aad  the  terms 
of  the  loan  agreement  woe  eonsidered  and 
the  law  of  New  York  applied,  the  settle- 
ment of  the  policy  would  be  binding,  it  was 
not  so  binding,  but,  on  the  contrary,  was 
Toid,  because  at  the  time  the  policy  was 
written  there  were  statutes  in  force  in  the 
state  of  Missouri  which  made  it  the  duty 
of  the  company  to  retain  from  the  accumu- 
lated surplus  a  given  percentage  thereof, 
and  in  case  it  was  necessary  to  save  for- 
feiture, to  apply  the  sum  of  such  retained 
percentage  to  the  payment  of  premium  on 
temporary  insurance  as  far  as  it  would  go, 
and  if  this  duty  had  been  discharged  when 
the  failure  to  pay  took  plajce,  the  sum  of 
the  retained  percentage  would   have  been 
adequate  to  extend  the  insurance  to  such  a 
period  as  would  haye  caused  the  full  amotmt 
of  the  policy  to  be  a  valid  and  existing  risk 
at  the  deatii  of  Head.    Resting  thus  upon 
the  Missouri  statutes,  of  course  the  funda- 
mental  assumption  upon  which  the  right 
to  recover  was  based  was  the  controlling 
operation  a.nd  effect  of  the  Missouri  law 
upon  the  policy,  upon  the  terms  of  the  loan 
agreement,  and  upon  the  law  of  the  state 
of  New  York  which  would  otherwise  gov- 
em,  as  New  York  was  the  place  where  the 
loan  agreement  was  made  and  the  adjust- 
^ment  of  the  policy  took  place.    As  there  is 
ifino  controversy  concerning  the  meaning  ot 
•  the*Missouri  statutes  if  they  were  controll- 
ing, we  content  ourselves  with  referring  to 
the  sections  of  the  Revised  Statutes  of  Mis- 
souri which  are  relied  upon  as  having  pro- 
duced   the  consequences   stated:      Sections 
6856-6850   and   7897-7900   of   the   Revised 
Statutes  of  Missouri  of  1899.    And  the  de- 
fense, considered  also  in  its  ultimate  aspect, 
but  asserted  the  validity  of  the  settlement 
made  in  New  York  under  the  loan  agree- 
ment, denied  the  applicability  of  the  stat- 
utes of  Missouri  to  that  settlement,  and  ex- 
pressly  insisted   that  such  statutes  eould 
not  be  applied  to  the   situation   without 
violating  the  due  process  clause  of  the  14th 
Amendment,  and  depriving  of  the  right  of 
freedom    of   contract   guaranteed    by    that 
Amendment,  and  giving  rise  to  the  impair- 
ment of  the  obligation  of  a  contract,  con- 
trary to  the  provisions  of  §  10,  article  1 
of  the  Constitution  of  the  United  States. 

There  was  recovery  in  the  court  of  first 
instance  for  the  amount  claimed  under  the 
policy,  the  court  maintaining  the  supremacy 
of  the  Blissouri  statutes.  In  the  supreme 
court  to  which  the  case  was  taken  after  a 
hearing  in  a  division  thereof  the  judgment 
below  was  affirmed  on  an  opinion  which 
expressly  held  that  the  policy  of  insurance 
vras  a  Missouri  contract,  controlled  by  the 
Missouri  law,  and  that,  by  the  operation 
and  effect  of  that  law,  the  loon  agreement 


made  in  the  state  of  K«w  York,  and  the 
settlement  effected  in  that  state  in  accord- 
ance with  that  agreement,  oonformably  to 
the  laws  of  New  York,  vrais  controlled  by 
the  Missouri  statute  and  was  void.  And 
the  opinion  so  holding  was  in  express  terms 
adopted  by  the  court  in  bane  where  the  case 
was  reheard. 

The  rights  under  the  contract  clause  of 
the  Constitution  of  the  United  States  and 
the  14th  Amendment,  which,  as  we  have 
stated,  were  asserted  below,  form  the  basis 
of  the  assignments  of  error.  As  the  con- 
flicting oontentions  concerning  these  const!-  ^ 
tutional  questions  advanced  to  refute,  on^ 
the  one  hand,  and  to  sustain,  on  the*other,* 
the  reasons  whioh  led  the  court  below  to 
its  conclusion,  involTe  the  whole  case,  to 
briefly  state  at  the  outset  the  propositions 
upheld  below  will  concentrate  the  issues 
and  serve  to  give  bold  relief  to  the  ques- 
tions which  require  to  be  decided,  (a)  De- 
termining whether  the  contract  was  a 
Missouri  contract,  made  in  that  state  and 
governed  by  its  laws,  the  court  held  that  the 
express  stipulation  in  the  contract  to  the 
effect  that  the  policy  was  to  be  considered 
as  issued  from  the  home  office,  and  be 
treated  as  a  New  York  oontraet,  was  •rer* 
borne  by  the  faet  that  the  application  for 
the  policy  was  made  to  the  Kansas  City 
agency,  that  the  policy  was  sent  there  for 
delivery,  and  that  the  flrst  premium  was 
there  paid,  (b)  In  deciding  that  this  view 
was  not  modifled  by  the  fact  that  the  in- 
sured was  a  nonresident  of  Missouri,  and 
by  the  further  fact  that,  on  the  face  of  the 
policy,  it  was  clearly  manifest  that  it  was 
executed  not  for  the  purpose  of  having  ef- 
fect in  Missouri,  but  to  be  operative  out- 
side of  that  state,  the  eourt  said: 

"It  has  been  repeatedly  ruled  in  this 
state  since  the  enactment  of  §§  5856  et  seq, 
of  the  Revision  of  1889  (now  Rev.  Stat. 
1909,  §  6946)  and  the  act  of  1891  (Laws 
1691,  p.  76),  Rev.  Stat.  1899,  §§  1024  and 
1026  (now  Rev.  Stat  1909,  §§  3037,  3040), 
that  foreign  insurance  companies  admitted 
to  carry  on  their  business  in  this  state 
can  only  contract  within  the  limits  pre- 
scribed by  our  statutes,  and  that,  in  the 
conduct  of  the  business  under  the  license 
granted  by  this  state,  they  'shall  be  sub- 
jected to  all  the  liabilities,  restrictions, 
and  duties  which  are  or  may  be  imposed 
upon  corporations  of  like  character  organ- 
ized under  the  general  laws  of  this  state, 
and  shall  have  no  other  or  greater  powers.' 
The  effect  of  these  decisions  is  to  write 
into  every  insurance  contract  made  by  a 
foreign  insurance  company,  so  licensed,  in 
this  state,  all  of  the  provisions  of  the  stat- 
utes of  this  state  appurtenant  to  the  mak- 
ing of  such  oontraet,  and  which  define  and 
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S  metsort  tt«  ledprocal  riglili  and  datiM  of 
*  the  partiM  thereta  *  ThcM  tUtutes  are 
declaratory  of  fhe  public  poliej  of  this 
itate^  and  inhibit  tlie  doing  of  the  business 
of  insurance  in  this  state  by  any  corpora- 
tion contrary  to  their  regulations  by  an- 
nulling all  the  stipulations  which  offend  the 
provisions  of  the  statutes.  Horton  t.  New 
York  L.  Ins.  Co.  161  Mo.  604,  62  a  W. 
366;  Smith  T.  Mutual  Ben.  L.  Ins.  Go.  173 
Mo.  329,  72  8.  W.  936;  Burridge  t.  New 
York  L.  Ins.  Co.  211  Mo.  168,  109  8.  W. 
660;  CraTens  t.  N«w  York  L.  Ins.  C6.  148 
Mo.  583,  63  L.RJL  806,  71  Am.  8t.  Rep. 
628,  60  8.  W.  619;  New  York  L.  Ins.  Co. 
T.  Cravens,  178  U.  8.  389,  44  L.  ed.  1116, 
20  8up.  Ct.  Rep.  962;  Whitfield  v.  .£tna 
L.  Ins.  Co.  205  U.  8.  489,  61  L.  ed.  896, 
27  8up.  Ct  Rep.  678,  affirming  Keller  v. 
Travelers'  Ins.  Co.  68  Mo.  App.  667."  [241 
Mo.  413,  147  8.  W.  827.] 

(e)  In  disposing  of  the  eontentlon  that, 
as  the  loan  agreement  was  made  in  New 
York  by  persons  not  dtisens  of  Missouri, 
and  was  sanctioned  by  the  law  of  New 
York,  it  could  not  be  treated  as  void  by 
extending  the  Missouri  atatutes  into  the 
state  of  New  York  wi^out  a  violation  'of 
the  14th  Amendment,  and  without  impair- 
ing the  obligation  of  a  eontraet,  the  court 
said: 

"It  is  not  an  open  question  in  this  state, 
that  all  subsidiary  contracts  made  by  the 
parties  to  an  insurance  contract  are  with- 
in the  contemplation  and  purview  of  the 
original  contract,  and  are  not  to  be  treated 
as  independent  agreements.  This  being  so, 
they  are  inefficacious  to  alter,  ehange,  or 
modify  the  rights  and  obligations  as  they 
existed  under  the  original  contract  of  in- 
surance. Burridge  v.  New  York  L.  Ins. 
Co.  211  Mo.  168,  109  8.  W.  660;  8mith  v. 
Mutual  Ben.  L.  Ins.  Co.  173  Mo.  329,  72 
a  W.  935.'' 

Before  approaching  the  constitutional 
questions  relied  upon  in  the  light  of  these 
rulings  we  must  dispose  of  a  motion  to 
dismiss.  It  rests  upon  the  ground  that,  as 
the  court  below  sustained  its  ruling  by 
reference  to  a  line  of  state  decisions,  a 
leading  one  of  which  had  been  affirmed  by 
this  court  (New  York  L.  Ins.  Co.  v.  Crav- 
ens, 178  U.  8.  389,  44  L.  ed.  1116,  20  Sup. 
Ct.  Rep.  962)  prior  to  the  decision  below, 
therefore,  as  the  basis  for  Jurisdiction  had 
been  demonstrated  to  be  unfounded  by  a 
decision  of  this  court  announced  prior  to 
the  time  the  writ  of  error  was  prosecuted, 
^  there  was  no  substantial  ground  upon  which 
2  to  base  the  suing  out  of  the  writ»  and  it 
•  must  be  dismissed.  But  the  contention 
rests  upon  a  plain  misconception  as  to  what 
was  involved  and  decided  in  tba  Cravens 
Case,  iinoe  that  ease  but  eonosmsd  a  oon- 
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fcraet  of  faisttraaoa  mads  in  Missouri  as  to 
a  eitisen  of  that  state,  and  required  it  only 
to  be  determined  whether  rights  under  the 
Constitution  of  the  United  States  had  been 
denied  by  the  ruling  of  the  state  court  hold- 
ing void  a  forfeiture  of  a  policy  which  had 
been   declared   by   the   corporation    for   a 
failure  to  pay  in  Missouri  a  premium  there 
due  when   such   forfeiture   was   in   direct 
violation  of  the  prohibition  of  the  stata 
law.    The  difference,  therefore,  between  that 
case  and  this,  is  that  which,  in  the  natura 
of  things,  must  obtain  between  questions 
concerning  the  operation  and  effect  of  a 
state  law  within  its  borders  and  upon  the 
conduet  of  persons  confessedly  within  its 
jurisdiction,   and  its  right  to  extend   ita 
authority  beyond  its  borders  so  as  to  con- 
trol  contracts    made   between   citizens   of 
other  states,  and  virtually,  in  fact,  to  dis- 
regard the   law  of  such  other  states  by 
which  the  acts  done  were  admittedly  valid. 
Coming  to  the  merits,  to  narrow  the  aub* 
)eet  to  be  decided  as  much  as  possible,  wa 
pass  the  consideration  of  the  ruling  below, 
holding  that,  under  the  proof,  the  contract 
was  a  Missouri  contract,  and  therefore,  for 
♦haaake  of  srgument  4mly,  concede  that 
there  was  power  in  the  state  to  treat  the 
contract  made  for  the  purposes  stated  as  a 
Missouri  oontraet,  and  to  subject  it,  as  to 
matters  and  things  which  were  legitimata- 
ty  within  the  state  authority,  to  the  rule 
of    the   state   law.      And   thia   concession 
brings  us  to  consider  the  second  general 
inquiry,  which  is  the  power  of  the  stata 
of  Missouri  to  extend  the  operation  of  ita 
statutes  beyond  its  borders  into  the  juris- 
diction of  other  states,  so  as  in  such  other 
states  to  destroy  or  impair  the  right  of 
persons  not  citizens  of  Missouri  to  contract, 
although   the  contract  could   in   no   sense 
be  operative  in  Missouri,  and  although  the 
contract  was  sanctioned  by  the  law  of  the  . 
state  where  made.     That   is  to  say,   the« 
right  of  a  state  where  a  contract  ^concern-* 
ing  a  particular  aubjeet-matter  not  in  ita 
essence   intrinsically   and   inherently   local 
is  once  made  within  its  borders  not  merely 
to  legislate  concerning  acts  done  or  agree- 
ments made  within  the  atate  in  the  future, 
concerning  such  original  contract,  but  to  af- 
fect the  parties  to  such  original  contract 
with  a  perpetual  contractual  paralysis  fol- 
lowing them  outside  of  the  jurisdiction  of 
the  state  or  original  contract  by  prohibiting 
them  from  doing  any  act  or  making  any 
agreement  concerning  the  original  contract 
not  in  accord  with  the  law  of  the  state  where 
the  contract  was  originally  made.    In  other 
words,  concretely  speaking,  we  must  con- 
sider the  validity  of  the  loan  agreement} 
that  is,  how  far  it  was  within  the  power 
of  tiha  slata  of  MiMonrI  to  sKtcnd  ita  an-^ 
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thority  into  the  stete  ol  New  York,  and 
there  forbid  the  parties,  one  of :  whom  was 
a  citizen  of  New  Mexico  and.  the  other  a 
citizen  of  New  York,  from  making  aueh 
loan  agreement  in  New  York  simply  becauM 
it  modified  a  contract  originally  made  in 
MiisourL  Snoh  question,  we  think,  admits 
of  but  one  answer,  since  it  would  be  im- 
possible to  permit  the  statutes  of  Missouri 
to  operate  beyond  the  jurisdiction  of  that 
state  and  In  the  state  of  New  York,  and 
there  destroy  freedom  of  contract  without 
.throwing  down  the  constitutional  barriers 
by  which  all  the  states  are  restricted  with- 
in  the  orbits  of  their  lawful  authority,  and 
«pon  the  preservation  of  which  the  goTem- 
ment  under  the  Constitution  depoids.  This 
Is  so  obviously  the  necessary  result  of  the 
Constitution  tiiat  it  has  rarely  been  called 
in  question,  and  hence  authorities  directly 
dealing  yrith.  it  do  not  abound.  The  prin- 
ciple, however,  lies  at  the  foundation  of  the 
full  faith  and  credit  dause  and  the  many 

CI  rulings   which   have  given  effect  to  that 

%  dause.i 

*  *It  is  illustrated  as  regards  the  right  to 
freedom  of  contract  by  the  ruling  in  All- 
geyer  v.  Louisiana,  166  U.  8.  678,  41  L.  ed. 
832,  17  Sup.  Ct.  Rep.  427,  and  it  finds  ox- 
preesion  in  the  decisions  of  this  court  af- 
firmatively establishing  that  a  state  may 
not,  consistently  with  due  process  clause 
of  the  14th  Amendment,  extend  its  au- 
thority beyond  its  Intimate  jurisdiction 
either  by  way  of  the  wrongful  exertion  of 
judicial  power  or  the  unwarranted  exercise 
of  the  taxing  power.i 

And  an  analysis  of  the  opinion  of  the 
eourt  below  makes  it  clear  that  its  ruling 
•was  rested  not  upon  any  doubt  concerning 
the  obvious  operation  of  the  Constitution 
which  we  have  pointed  out,  but  because  it 
was  deemed  that  the  peculiar  facts  and 
eircumstances  of  this  case  took  it  out  of 
the  general  rule  and  caused  it  to  be  there- 
fore a  law  unto  itself.  We  say  this  be- 
cause, while  it  is  true  the  court  based  its 
conclusion  upon  a  line  of  cases  previously 
decided  in  that  state,  as  all  the  cases  thus 
relied  upon  involved  only  policies  of  insur- 

iHuntington  v.  Attrill,  148  U.  S.  667,  36 
L.  ed.  1123,  13  Sup.  Ct.  Rep.  224;  Tilt  v. 
Kelsey,  207  U.  S.  43,  52  L.  ed.  95,  28  Sup. 
Ct  Rep.  1;  Fauntleroy  v.  Lum,  210  U.  8. 
230,  62  L.  ed.  1030,  28  Sup.  Ct.  Rep.  641; 
American  Exp.  Co.  v.  Mullins,  212  U.  S. 
311,  63  L.  ed.  625,  29  Sup.  Ct.  Rep.  381,  16 
Ann.  Cas.  636;  Converse  v.  Hamilton,  224 
U.  S.  243,  66  L.  ed.  749,  32  Sup.  Ct.  Rep. 
416,  Ann.  Cas.  1913D,  1292.  And  see  Bed- 
ford V.  Eastern  Bldg.  &  L.  Assn.  181  U.  8. 
227,  46  L.  ed.  834,  21  Sup.  Ct.  Rep.  697. 

■Pennoyer  v.  Neff,  96  U.  8.  714,  24  L. 
ed.  666;  Overby  v.  Gordon,  177  U.  8.  214, 
222,  44  L.  ed.  741,  744,  20  Sop.  OU  Rep. 


anoe  issued  in  Missouri  to  eitizens.  of  Mi^ 
souri,  and  were  solely  concerned  with  thf  . 
effect  of  acts  done  in  Missouri  which  it 
was  asserted  were  forbidden  by  the  statutes 
of  that  state  existing  at  the  time  when  the 
acts  were  done^  it  could  not  have  been  that 
the  eases  were  deemed  to  be  controlling 
upon  the  principle  of  e^ore  deoUU,  but  they 
must  have  been  held  to  be  controlling  be- 
cause of  the  persuasive  force  of  the  rea- 
soning upon  wliich  they,^ad  been  decided. 
Indeed,  this  is  not  left  to  inference,  since 
the  court  below  in  its.,  opinion  summarized 
the  reasoning  in  the  previous  cases  as 
shown  by  the  passage  which  we  have  quoted, 
and  made  it  the  groundwork  of  its  ruling 
in  this  case,  that  reasoning  being  as  fol-^ 
lows:  Insurance «  companies  chartered  by  J 
Missouri  took  their  existence  f rom*the  grant* 
of  the  state,  and  therefore  had  no  power  to 
contract  in  excess  of  that  which  was  con- 
ferred upon  them  by  the  state;  hence,  all 
acts  done  by  them  which  were  prohibited 
by  the  state  law  were  ultra  vires  and  void. 
But,  as  foreign  insurance  companies  have  no 
right  to  come  into  the  st^ate  and  there  do 
business  except  as  the  result  of  a  license 
from  the  state,  and  as  the  etate  exacts  as  a 
condition  of  a  license  that  all  foreign  insur- 
ance companies  shall  be  subject  to  the  laws 
of  the  state  as  if  they  were  domestic  cor- 
porations, it  follows  that  the  limitations  of 
the  state  law  resting  upon  domestic  cor- 
porations also  rest  upon  foreign  compan- 
ies, and  therefore  deprive  them  of  any 
power  which  a  domestic  company  could  not 
enjoy,  thus  rendering  void  or  inoperative 
any  provision  of  their  charter  or  condition 
in  policies  issued  by  them  or  contracts  made 
by  them  inconsistent  with  the  Missouri  law. 
But  when  this  reasoning  is  analyzed,  we 
think  it  affords  no  ground  whatever  for 
taking  this  case  out  of  the  general  rule  and 
making  the  distinction  relied  upon.  This 
is  so  as  the  proposition  cannot  be  main- 
tained without  holding  that  because  a  state 
has  power  to  license  a  foreign  insurance 
company  to  do  business  within  Its  borders, 
and  the  authority  to  regulate  such  busi- 
ness, therefore  a  state  has  power  to  regu- 

603;  Old  Wayne  Mut.  Life  Asso.  v.  Me- 
Donough,  204  U.  8.  8,  51  L.  ed.  346,  27 
Sup.  Ct.  Rep.  236;  Louisville  &  J.  Ferry 
Co.  V.  Pennsylvania,  188  U.  8.  385,  47  L. 
ed.  613,  23  Sup.  Ct  Rep.  463;  Delaware, 
L.  k  W.  R.  Co.  V.  Pennsylvania,  198  U.  8. 
341,  49  L.  ed.  1077,  26  Sup.  Ct  Rep.  669; 
Union  Refrigerator  Transit  Co.  v.  Kentucky, 
199  U.  S.  194,  60  L.  ed.  150,  26  Sup.  Ct. 
Rep.  36,  4  Ann.  Cas.  493;  Buck  v.  l&eaeh, 
206  U.  8.  892,  61  L.  ed.  1106,  27  Sup.  Ct. 
Rep.  712,  11  Ann.  Cas.  732;  Western  U. 
Tel^.  Co.  T.  Kansas,  216  U.  8.  1,  38,  64 
U  ed.  366,  370,  30  Sup.  Ct  Rep.  190. 
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Ute  t^tke  bufiinefli  ol  gash  oomp&ny  outside 
its  borders,  and  which  would  otherwise  be 
beyond  the  state's  authority.  A  distinotion 
which  brings  the  contention  right  baek  to 
the  primordial  conception  upon  which  alone 
it  would  be  possible  to  sanction  the  doctrine 
,Sontended  i^r,  that  is,  that  because  a  state 
has  power  to  regulate  its  domestic  concerns, 
therefore  it  has  the  right  to  control  the 
dcMnestie  concerns  ol  other  states.  It  is  ap- 
parent, therefor^  that  to  accept  the  doe- 
trine  it  would  have  to  be  said  that  the  dis- 
tribution ol  powers  and  the  limitations 
which  arise  Irom  the  existence  ol  the  Con- 
stitution are  ephemeral,  and  depend  simply 
^upon  the  willingness  oi  any  of  the  states 
§to  exact  as  a  condition  ol  a  license  granted 
•  to  a  foreign  •corporation  to  do  business 
within  its  borders  that  the  Constitution 
9hall  be  in.applicable  '  and  its  limitations 
worth  nothing.  It  would  go  lurther  than 
this,  since  it  would  require  it  to  be  decided 
not  only  that  the  constitutional  limitations 
on  state  powers  could  be  set  aside  as  the 
result  ol  a  license^  but  that  the  granting 
oi  such  license  couldr  be  made  the  means  of 
extending  state  power  so  as, to  cause  it  to 
embrace  subjects  wholly  beyond  its  Inti- 
mate authority. 

It  is  true  it  has  been  held  that,  in  view 
of  the  power  of  a  state  oyer  insurance,  it 
might,  as  the  condition  of  a  license  given 
to  a  foreign  insurance  company  to  do  busi- 
ness within  its  borders,  impose  a  condition 
as  to  business  within  the  statsi,  which  other- 
wise, but  for  the  complete  power  to  exclude, 
would  be  held  repugnant  to  the  Constitu- 
tion. In  other  words,. that  a  company  hav- 
ing otherwise  no  right  whatever,  for  any 
purpose,  to  go  In  without  a  license,  would 
not  be  heard,  after  accepting  the  same,  to 
complain  of  exactions  upon  which  the  li- 
cense was  conditioned  as  unconstitutional, 
because  of  its  voluntary  submission  to  the 
same.  But  even  if  it  be  put  out  of  view 
that  this  doctrine  has  been  either  expressly 
or  by  necessary  implication  overruled,  or, 
at  all  events,  so  restricted  as  to  depriTe  it 
of  all  application  to  this  case  (see  Harri- 
son V.  St.  Louis  &  S.  F.  R.  Co.  232  U.  S. 
818,  332,  58  li.  ed.  — ,34  Sup.  Ct  Rep.  333, 
and  autiiorities  there  cited),  it  here  can 
have  no  possible  application  since  such  doc- 
trine, at  best,  but  recognized  the  power  of 
a  state,  under  the  circumstances  stated,  to 
impose  conditions  upon  the  right  to  do  the 
business  embraced  by  the  license,  and  there- 
fore gives  no  support  to  the  contention 
here  presented,  which  is  that  a  state,  by  a 
license,  may  acquire  the  rigbt  to  exert  an 
authority  beyond  its  borders  which  it  can- 
not exercise  consistently  with  the  Consti- 
tution. But  the  Constitution  and  its  limi- 
tations are  the  safeguards  of  all  the  states, 


preventing  any  aod  !all  of  them,  under  the 
guise  of  license  or  otherwise,  from  exeroli-^ 
ing  powers  not  possessed.  8 

*  As  it  follows  from  what  we  have  said* 
that  the  primary  conception  upon  which  the 
court  below  assumed  this  case  might  be 
taken  out  of  the  general  rule,  and  thereby 
the  state  of  Missouri  be  endowed  with  au- 
thority which  could  not  be  exercised  con- 
sistently with  the  Constitution,  was  ei^ 
roneous,  it  results  that  the  necessity  for 
reversal  is  demonstrated  without  requiring 
us  to  consider  other  propositions.  But  be* 
fore  we  come  to  direct  the  judgment  ol 
reversal,  we  briefly  refer  to  another  aspect 
of  the  subject,  that  is,  the  ruling  of  the 
court  below  as  to  the  subsidiary  nature  o' 
the  loan  agreement,  and  its  consequent  eon 
trol  by  the  broader  principle  upon  which 
its  conclusion  was  really  based.  Of  course, 
under  the  view  which  we  have  taken  of  the 
case,  that  is,  of  the  want  of  power  of  the 
state  of  Missouri,  because  the  contract  of 
insurance  was  made  within  its  jurisdiction^ 
to  forever  thereafter  control  by  its  laws  all 
subsequent  agreements  made  in  other  juris- 
dictions by  persons  not  citizens  of  Missouri^ 
and  lawful  where  made, — ^that  is,  to  stereo- 
type, as  it  were,  the  will  of  the  parties  con- 
tracting in  Missouri  as  of  the  date  of  the 
contract, — ^it  is  Unnecessary  to  consider 
whether  the  loan  agreement  was  or  was  not 
subsidiary;  but  see  on  this  subject,  Leonard 
V.  Charter  Oak  L.  Ins.  Co.  65  Conn.  629, 
33  Atl.  511;  Fireman's  Fund  Ins.  Co.  v. 
Dunn,  22  Ind.  App.  332,  53  N.  E.  251;  S. 
S.  White  Dental  Mfg.  Co.  v.  Delaware  Ins. 
Co.  105  Fed.  642;  2  Wharton,  Confi.  L. 
§  467g  and  cases  cited;  and  see  note  in  63 
L.R^.  833. 
Reversed. 


(284  U.  B.  166) 

NEW   YORK    LIFE    INSURANCE    COM- 
PANY,  Plff.  in  Err., 

V. 

RICHARD  G.  HEAD,  JR.,   by  His  Next 
Friend,  B.  F.  Deatherage. 

This  case  is  governed  by  the  decision  in 
New  York  Life  Ins.  Co.  v.  Head,  ante,  870. 

[No.  226.] 

Argned  March  10,  1914.     Decided  June  8, 

1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
which  affirmed  a  judp^ent  of  the  Circuit 
Court  of  Jackson  County,  in  that  state,  for 
the  recovery  of  the  full  amount  of  a  policy 
of  life  insurance,  notwithstanding  an  ad- 
justment under  a  policy  loan  agreement  In 


U  SUPBEMB  OOURT  REPOBTSft. 


Oor. 


aocordanoe  with  the  lawe  of  the  statt  ol 
New  York.    Rereraed. 

See  same  caee  below,  241  Mo.  420,  147  S. 
W.  882. 

Messrs.  James  H.  Mcintosh,  Gardiner 
Lathrop,  Cyrus  Crane^  O.  W.  Pratt,  and  8. 
W.  Moore  for  plaintiff  in  error. 

Messrs.  Buckner  F.  Deatherage,  James 
8.  Botsford,  Goodwin  Creason,  W.  P.  Bor- 
land, and  James  A.  Reed  for  defendant  in 
error. 

Mr.  Cbief  Justice  \Vlilt«  deliTered  the 
opinion  of  the  court: 

This  case  is  governed  by  the  opinion  in 
No.  254,  just  decided  [234  U.  S.  149,  68  L. 
ed.  — ,  84  Sup.  Ct  Rep.  879].  The  policj 
sued  on  was  one  of  the  two  issued  to  Richard 
G.  Head  in  Kansas  dty*  Missouri,  in  favor  of 
his  minor  son.  It  was  delivered  at  Kan- 
sas City  and  the  first  premium  paid  there, 
as  in  the  previous  case,  and  the  subsequent 
premiums  were  paid  in  New  Mexico.  There 
was  borrowed  upon  the  policy  by  authority 
of  the  proper  probate  court  in  New  Mexico 
the  sum  of  $2,270,  under  a  loan  agreement 
and  pledge;  there  was  a  default  and  an  ad- 
justment of  the  policy  as  in  the  other  case. 
The  case  was  tried  in  the  court  of  first 
H  instance  with  the  other  case,  was  embraced 
Sin  the  supreme  court  of  Missouri  by  the 
*  same  opinion  by  which  the  other  case  was 
disposed  of,  and  there  thus  being  no  dis- 
tinction between  the  two  cases,  for  reasons 
given  in  the  other  ease.  No.  254,  the  judg- 
ment is  reversed. 


(234  U.  8.  US) 

CLEVE  W.  VAN  DYKE,  Plff.  In  Err., 

V. 

CORDOVA  COPPER  COMPANY. 


GouBTS  (8  391*)— Ebbob  to  Statb  Coub-t— 
Suit  Begun  Pbiob  to  Statehood. 
A  judgment  of  the  Supreme  Court  of  the 
State  of  Arizona  in  a  case  which,  though 
begun  prior  to  the  admission  of  said  state 
into  the  Union,  was  tried  after  the  con- 
ferring of  statehood,  and  judgment  ren- 
dered in  a  state  court,  is  not  reviewable 
in  the  Federal  Supreme  Court  by  virtue 
of  the  provision  of  the  Arizona  enabling 
act  of  June  20,  1910  (36  Stat,  at  L.  p. 
557,  chap  310),  §  32,  that  "from  all  judg- 
ments and  decrees  or  other  determinations 
of  any  court  of  the  said  territory,  in  any 
ease  begun  prior  to  admission,  the  parties 
to  such  cause  shall  have  the  same  right  to 
prosecute  appeals,  writs  of  error,  and  peti- 
tions for  review  to  the  Supreme  Court  of 
the  United  States  or  to  the  circuit  court 
of  appeals  as  they  would  have  had  by  law 


prior  to  the  admission  «f  said  state  into  ths 

Union." 

[Bd.  Note.— For  other  casee,  see  Oonrts*  Cent 
Dig.  II  104S»  lOSS;  Dec  Dig.  i  »!.*] 

[No.  735.] 

Submitted  May  11,  1014.    Decided  Juns  8^ 

1014. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arizona  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Superior 
Court  of  Qila  County,  in  that  state,  in 
favor  of  plaintiff  in  a  suit  for  money 
loaned,  b^gun  prior  to  the  admission  of  the 
state  into  the  Union,  in  the  District  Court 
of  the  Fifth  Judicial  District  of  the  Terri- 
tory of  Arizona.  Dismissed  for  want  of 
jurisdiction. 

See  same  ease  below,  14  Aris.  400,  13S 
Pac.  04. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  E.  Sloan  and  James 
Westervelt  for  plaintiff  in  error. 

Messrs.  John  H.  Campbell,  W.  J« 
Hughes,  and  Karl  W.  Kirchwey  for  de- 
fendant in  error.  ^ 

OD 

Memorandum  opinion  by  Mr.  Chief  Justice  • 
White,  by  direction  of  the  Court : 

This  action  was  brought  on  December  2; 
1011,  by  the  Cordova  Copper  Company  is 
the  "district  court  of  the  fifth  judicial  dis- 
trict of  the  territory  of  Arizona  in  and  for 
the  county  of  Gila"  to  recover  sums  of 
money  alleged  to  have  been  loaned  to  Van 
Dyke,  the  plaintiff  in  error,  and  remaining 
unpaid,  ^e  case  was  tried  in  April  and 
May,  1012,  after  the  admission  of  Arizona 
as  a  state,  in  the  "superior  court  of  Gila 
county,  state  of  Arizona,"  and  resulted  in 
a  verdict  on  May  4  for  $16,364.75,  upon 
which  judgment  was  entered  on  the  same 
day.  On  May  16,  Van  Dyke  moved  for  a 
new  trial,  which  motion  was,  at  the  in- 
stance of  the  company,  stricken  from  the 
files.  An  appeal  was  taken  to  the  supreme 
court  of  the  state.  The  court,  deciding  that 
the  appeal  was  taken  alone  from  the  judg-^ 
ment,  and  that  there  was  no  reversible  erroroi 
in  the  ^judgment  roll,  held  that  it  could* 
not  review  errors  which  were  alone  suscepti- 
ble of  being  reviewed  upon  an  appeal  from 
an  order  refusing  a  new  trial,  although 
treating  the  motion  to  strike  out  as  equiva- 
lent to  such  refusal,  and  the  judgment  was 
consequently  affirmed.  This  writ  of  error 
was  then  prosecuted,  and  the  case  is  before 
us  on  a  motion  to  dismiss. 

Neither  in  the  assignments  of  error  nor 
in  the  argument  at  bar  is  it  asserted  that 
Federal  rights  were  raised  or  involved  in 
the  court  below,  but  the  assertion  that  the 
case  is  within  our  jurisdiction  rests  solely 


•For  other  cases  see  same  topic  A  {  numbbb  in  Dee.  A  Am.  Digs.  1907  to  date,  a  Rep'r  Indexes 
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npiB  Wm  prorisions  of  ||  82  mod  88  of  the 
Ariio—  enabling  aet  of  June  20  1010  (36 
8tat.  a*  L.  pp.  657,  576,  577,  ehap.  810). 
The  eeettone  in  question,  generally  speak- 
ing, proTide  for  the  trial  of  cases  pending 
at  the  time  of  admission  to  statehood,  and 
for  their  transfer  to  the  appropriate  oourts 
establislied  under  the  new  system,  and  the 
partienlar  language  upon  which  the  contro- 
Tersj  turns  is  this: 

'*.  •  •  and  that  from  aU  Judgments 
and  daerees  or  other  determinations  of  any 
court  of  the  said  territory,  in  any  case  be- 
gon  prior  to  admission,  the  parties  to  such 
•cause  shall  haTe  the  same  right  to  prosecute 
appeal^  writs  of  error,  and  petitions  for 
review  to  the  Supreme  Court  of  the  United 
States  er  to  the  drcuit  court  of  appeals  as 
they  wottld  haye  had  by  law  prior  to  the 
admission  of  said  state  into  the  Union.'* 

The  contention  is  that  as  this  case  was 
^^bcgOB  prior  to  admission,"  and  is  one 
which,  in  consequence  of  the  amount  in- 
Tohred,  might  haTC  been  brought  to  this 
eourt  from  a  judgment  of  the  supreme  oourt 
of  the  territory;  therefore  it  comes  within 
ihe  express  terms  of  the  statute  and  there 
Is  jurisdiction.  But,  conceding  the  premise, 
we  thinlc  the  conclusion  is  clearly  in  con- 
flict with  the  plain  language  of  the  proTi- 
aion  relied  upon.  We  say  this  because  the 
^  right  to  prosecute  writs  of  error  conferred  is 
J{  limited  to  "judgments  and  decrees  or  oth- 
•  er  determinations  of  any  court  of  ^e  said 
territory,"  thus  obviously  excluding  the 
right  to  review  in  a  case  like  this  where,  al- 
though "begun  prior  to  admission,"  the  case 
was  tried  after  the  conferring  of  statehood, 
and  judgment  rendered  in  a  state  court. 
It  may  indeed  be,  as  suggested  in  the  argu- 
ment, that  to  thus  construe  the  provision 
renders  superfluous  the  phrase  "in  any 
cause  begun  prior  to  admission,"  since,  ii 
the  nature  of  things,  no  judgment  could  be 
rendered  by  a  territorial  court  unless  the 
action  had  been  brought  prior  to  the  ad- 
mission of  Arizona  as  a  state.  But  we  may 
not,  in  order  to  give  effect  to  those  words, 
▼irtually  destroy  the  meaning  of  the  entire 
eonteKt;  that  is,  give  them  a  significance 
which  would  be  clearly  repugnant  to  the 
statute^  looked  at  as  a  whole,  and  destruc- 
tive of  its  obvious  intent.  The  statute  was 
enacted  for  a  twofold  purpose:  first,  to  save 
the  right  of  appeal  which  had  arisen  and 
was  in  existence  in  eases  decided  prior  to 
statehood  in  the  methods  contemplated  by 
existing  laws;  and  second,  to  appropriately 
distribute  and  provide  for  the  transfer  of 
untried  and  pending  causes  to  the  new 
courts  which  would  come  into  existence  un- 
der the  new  system.  Passing  the  question 
•f  power  to  so  do,  it  could  not  be  assumed, 
excq|»t  as  the  result  of  the  most  unequivocal 


I  direetioa  to  that  end,  that  tha  statute  was 
intended  to  create  a  new  and  strange  meth- 
od of  procedure  unknown  to  our  constita- 
ti<mal  system  of  government,  by  which  the 
judgments  to  be  rendered  by  state  courts 
in  cases  which  the  statute  contemplated 
should  be  transferred  to  such  courts  for 
trial,  should  be  reviewed  not  according  to 
the  methods  provided  by  the  state  law  for 
such  Judgments,  but  by  the  Federal  courts, 
although  no  Federal  question  of  any  kind 
was  present  to  give  such  courts  jurisdiction. 
That  BO  such  anomaly  could  possibly  have 
been  contemplated  is  shown  by  the  proviso 
of  I  88  of  the  act,  making  eases  in  the 
supreme  etmri  ol  the  territory,  which  weroe^ 
pending  at  the  time  of  statehood,  and  which  S 
were  transferred  to  the  highest* court  of* 
the  state,  reviewable  by  this  court  not  as 
judgments  oi  tenitorial  courts,  but,  on 
the  contrary,  as  judgments  of  state  courts; 
in  other  words,  makhig  It  plain  that  it  was 
not  contenplated  that^  after  a  case  had  been 
transferred  to  and  decided  by  a  state  court, 
it  would  be  subject  to  a  review  in  this 
court,  simply  because  it  was  pending  in  the 
tenitorial  court  at  the  time  of  the  enabling 
act,  as  if  it  were  a  Judgment  of  a  terri- 
torial court. 
DismiBsed  for  want  of  Jurisdictoin* 


(m  U.  8. 138) 

TEXAS  ft  PACIFIC  RAILWAY  C0MPAN7, 

Plff.  in  Err., 

T. 

AMERICAN  TIE  k  TIMBER  COMPANY, 

Ltd. 

COHMEBCB     (9    89*)>-REFn8AL    TO     ACCEPT 
SHIPMSNT--JX7BISDICTI0N      op      Ck)UBT»— 

ExHAUSTiNO    Remedy    bbvobb    Ihteb- 

8TATB  COMMBBCB  COMMIBBION. 

1.  A  suit  against  a  railway  company  to 
recover  the  damages  resulting  from  its  re- 
fusal to  accept  interstate  shipments  of  oak 
railwav  cross-ties  destined  for  a  point  be- 
yond its  own  line  may  not  be  maintained 
in  the  absence  of  previous  action  of  the 
Interstate  Conunerce  Commission,  where  the 
carrier's  refusal  was  based  upon  the  want 
of  any  applicable  filed  and  published  rate 
its  position  being  that  railway  cross-ties 
were  a  separate,  distinct  freight  conmiodity, 
and,  not,  being  specifically  mentioned,  were 
not  embraced  by  its  filed  tariff  fixing  joint 
through  lumber  rates. 

[Bd.  Note.— For  other  cases,  tee  Oommerce, 
Dec.  Dig.  S  8».«] 

Commerce    (|   89*)— Refusai.  to  Aocsft 
Shipment  —  Exhausting    Remedy    bb- 

FOBB      INTEBSTATB      COMMEBCB      COMMIS- 
SION. 

2.  The  acceptance  by  a  railway  company 
of  three  interstate  carload  shipments  of 
oak  railway  cross-ties  destined  for  a  point 
beyond  its  own  line  under  its  joint  through 
lumber  rate  does   not  dispense  with  ue 


*For  other  cases  see  eame  topic  A  fi  numbsb  *n  Dec.  A  Am.  Difp.  1907  to  data,  Jk  Rap'r  Indazaa 
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neeeMtt  of  preYious  aetfoB  1^  the  Inter- 
«tjLU  Conimerce  Gonniritsioii  before  the 
shipper  may  maintain  a  euit  against  the 
carrier  to  reeoTer  damages  for  its  failure 
to  accept  further  shipments,  where  its  re- 
fusal is  based  upon  the  want  of  any  ap- 
plicable filed  and  published  rate,  its  posi- 
tion then  beinff  thieit  railway  cross-ties  were 
not  embraced  by  its  filed  tariff  fixing  joint 
through  lumber  rates. 

rod.  'Note.— For  other  esses*  see  Oommeree, 
Dee.  Dig.  fi  89.*] 

COMIOEBOB    <§     89*)— BVFUBAL     TO     ACCEPT 

Shipment  —  Exhausting    Remedy    be- 
fobe    inteestatb    commerce    coxmis- 

SION. 

3.  A  carrier's  insistence,  as  a  mere  pre- 
text to  prevent  an  interstate  shipment  over 
its  Mne,  upon  tbe  absence  of  an  applicable 
filett  and  published  rate,  does  not  justify 
a  xesort.  by  the  shipper  to  the  courts,  in 
advance  of  action  by  the  Interstate  Com* 
merce  Commission  to  recover  damages  re- 
sulting from  the  carrier's  refusal  to  furnish 
cars  for  such  a  shipment. 

<     fBd.    Note.— For   other   esses/  see    Commerce, 
Dec.  Dig.  8  89.*] 

Cabbiers   (I   45*)  —  Refusal  to   Accept 
Shipment— Trial— Issues— Bad    Faith. 

4.  The  bad  faith  of  a  railway  company 
in  insist ingy  as  a  mere  pretext  to  prevent 
an  interstate  shipment  of  railway  cross-ties 
over  its  line,  that  its  filed  and  published 
joint  through  interstate  rate  on  lumber  did 
not  cover  cross- ties,  is  not  open  to  considera- 
tion  in  a  suit  by  the  shipper  against  the 
carrier,  based  upon  the  unlawfulness  of  the 
carrier's  refusal,  in  view,  .of  tha  filed  tariff, 
to  accept  the  shipment 

[Ed.  Note.— For  other  cases,  see  Carriers.  Cent. 
Dig.  S8  120,  123-128 ;    Dec.  Dig.  {  45.*] 

[No.  180.] 

Argued    January    20,    21,    1914.      Decided 

June  8,  1014. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  North- 
em  District  of  Texas,  in  favor  of  a  shipper 
in  a  suit  to  recover  the  damages  alleged 
to  have  resulted  from  the  refusal  of  a  rail- 
way company  to  furnish  cars.     Reversed.! 

See  same  case  below,  111  C.  C.  A.  673, 
190  Fed.  1022. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hiram  Glass  and  W.  L.  Hall 
for  plaintiff  in  error. 

Messrs.  Roll  In  W.  Rodders  and  R.  P. 
^Dorough  for  defendant  in  error. 

•  *Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

^     Basing  its  cause  of  action  on  the  act  to 
3  regulate  commerce,  the  American  Tie  &  Tim- 

•  ber  Company,  dcfendant*ln  error,  hereafter 
called  the  tie  company,  commoncod  suits  in 
the  circuit  court  of  the  United  States  for 
the  northern  district  of  Texas  against  the 


Itates  ft  Faciflil  Railway- Gompanyi  plaintiff 
in  srror,  and  .  the  Kansas  City  Southern 
Railway  Company,  to  recover  dainagps  al- 
leged to  have  resulted  from  the  fefusal  of 
the  railway  eompanies  to  famish,  in  8ep- 
tamber,  October,  and  November,  1907,  cars 
fmr  the  loading  of  oak  xatlway  cross-ties  at 
various  points  on  the  line  of  the  railways 
in  Arkansas  and  Louisiana  f(«  shipment  to 
Linwood,  Kansas,  beyond  the  lines  of  the 
companies.  The  oasea  were  consolidated  for 
trial,  subject  to  a  plea  to  the  jurisdiction 
filed  by  the  Kansaa  City  Southe]:n  Railwsj 
Company,  wbieh  plea  was  afterward  sus- 
tained and  the  suit  as  to  that  company 
dismissed,  lliere  was  a  trial,  however,  as 
to  the  Texas  ft  Pacific  Railway  Company^ 
resulting  in  a  verdict  and  Judgment  there- 
on for  $17,112«33,  aAd  the  writ  of  error 
now  befors  us  is  prosecuted  by  the  railway 
company  to  a  judgment  ol  the  court  below- 
aflbming  the  trial  court.  Ill  0.  C.  A.  678,. 
100  Fed.  1022. 

At  the  close  of  the  evidence  a  motion  was. 
made  to  dismiss  "because,  under  the  facta* 
and  circumstances  now  disclosed  by  ths- 
record,  and  compatibly  with  the  act  of  Con- 
gress of  the  United  States  to  regulate  in- 
terstate commerce,  this  court  has  no  power 
to  consider  and  decide  the  subject-matters^ 
which  are  complained  of,  or  to  award  the 
relief  prayed  for  by  plaintiff."  The  denial 
of  this  motion  is  assigned  as  error,  and  we* 
come  at  once  to  consider  it,  and  state  only 
so  much  of  the  pleadings  and  evidence  as  is 
necessary  to  adequately  present  the:issus 
to  be  decided. 

.  The  amended  petition,  after  averring  that 
the  tie  company  was  a  Louisiana  corpora- 
tion and  that  the  railway  company  was  a 
corporation  organized  under  the  laws  ol  the 
United  States,  alleged  in  substance  that  in 
1901  the  railway  company  issued  and  filed 
with  the  Interstate  Commerce  Commission 
''its  joint  through  lumber  tariff,  T.  ft  P.  No.^ 
8600-H,  applying  <m  lumber,  all  kinder 
{except  *  walnut  and  .cherry),  laths  and* 
shingles  .  and  articles  taking  same  rates 
from  points  on  the  Texas  ft  Pacific  Ra^- 
way  Company  to  points  in  Kansas,"  by 
which  a  joint  through  rate  of  24  cents  per 
100  pounds  was  put  into  effect  from  points 
on  the  railway  company's  line  in  Arkansas 
and  Louisiana  to  Linwood,  Kansas,  "on, 
amongst  other  things,  oak  lumber,"  which 
rate,  it  was  averred,  had  been  continuously 
in  effect  from  the  date  of  the  filing  of  the 
.said  tariff  up  to  the  happening  of  the  events 
complained  of. 

It  was  averred  that  on  July  23,  1907, 
the  tie  company  entered  into  a  contract 
with  the  Union  Pacific  Railway  Company 
to  deliver  to  paid  company  f.  o.  b.  cars 
Linwood,    Kansas,    160,000    oak    railway 


•For  other  cases  see  same  topic  &  9  numbsb  in  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indez< 
T  Leave  sranted  on  June  22,  1914,  to  present  petition  for  rehearing  within  sixty  days 
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^rdw-ties  of  sp^ified  ditaentlolis  at  the  i«ie 
-of  16,000  per  month,  beginning  on  or  before 
October  1,  1907,  at  the  prito  of  86  eents 
^er  tie,  which  contract  was  by  its  terms 
ibased  on  the  rate  of  24  cents  per  hundred* 
weight  fixed  in  the  tariff  filed  as  above 
stated  in  1901.    That,  for  the  purpose  of 
performing  said  contract,  the  tie  company 
.accimiulated   at   stations   on   the   railway 
company's  line  in  Arkansas  and  Louisiana 
44,541  oak  cross-ties  for  shipment  to  Lin* 
*wood,   Kansas,   and   on  October   10,   1907, 
requested  the  railway  to  furnish  cars  for 
^e  loading  of  the  cross-ties  at  such  points. 
It  was  alleged  that  after  fumlBhing  three 
.cars,  which  were  loaded  by  the  railway  com- 
|)any  and  shipped  at  the  rate  of  24  cents 
per  100  pounds,  the  railway  company  re- 
fused to  provide  further  cars,  or  to  receive 
the    cross-ties    for    shipment,    upon    the 
;ground,   as  stated  by  it,  that  it  had  too 
through    rate    applicable   to   oak'  railway 
-cross-ties  from  the  several  points  on  its  line 
to  Linwood,  Kansas.    The  petition  charged, 
however,    that  the   joint   ttirougb    lumber 
tariff  above  referred  to  and  the  rate  of  24 
cents  thereby  established  included  oak  ties, 
and  that  the  railway's  refusal  to  provide 
cars  and  to  carry  the  ties  at  it^  published 
,^rate  was  an  unjust  and  treasonable  dis- 
>' crimination  against  tiie  tie  coikipany,  against 
■7  the  several  places  on  the  railway^eompany's 
line  where  the  ties  had  been  adcumula'ted, 
and  against  the  ties  as  an  article  't4  com- 
merce, which  discrimination,  it  was  averred, 
was  practised  by  the  railwav  company*  witli 
the  object  of  preventing  the  movement  of* 
the  cross-ties  to  points  beyond  its  line,  and 
^of  thus  compelling  the  tie  tompanj  to  sell 
the  ties  which  it  had  accumulated  to  the 
railway  company.    It  was  alleged  that  the 
-refusal  to  transport  the  ties  had  resulted 
in  unreasonable  prejudice  and  disadvantage 
Ho  the  tie  company  and  to  the  traffic  in 
ties,  and  In  benefit  to  the  railway  company 
as  a  purchaser  and  consumer  of  cross-ties, 
all  of  which  constituted  a  violation  of  the 
act  to  regulate  commerce.    It  was  averred 
-that,  in  consequence  of  the  refusal  of  the 
railway  to  furnish  the  cars,  and  the  result- 
^ing  inability  of  the  tie  company  to  deliver 
the  ties  to  the  Union  Pacific  Railway  under 
-the  contract,   that  company  had  canceled 
the   contract   to   buy   the   ties.     And    the 
amount  sought  to  be  recovered  was  alleged 
*to  be  the  loss  resulting  to  the  tie  company 
consequent   on    such    cancelation,    together 
with  punitive  damages  based  on  the  'Vil- 
ful,  wanton,  and  malicious''  conduct  on  the 
part  of  the  railway  company,  and  a  reason- 
able attorney's  fee. 

The   railway   company,   besides    denying 

generally  the  allegations  of  the  amended 

)  petition,  aHeged  that  its  joint  through  lum- 


ber'tariff -did  ndt  ifichide  a  vmta  ^n  oak  i«ll^ 
way  d^Ofls-ties,  but  that  cross*tiet  were  • 
separate  and  distinet  and  well-reoognised 
freight  eommodity,  and  that  at  the  time 
mentieoed'  in  the  petition  it  had  not  filed 
with  the  Interstate  Commerce  Oommissioa 
any  tariff  under  vhieh  it  oould  lawfully  ao* 
eept  for  interstate  shipment,  at  a  throu^ 
rate,  the  eross-ties  offered  by  the  tie  com- 
pany. The  answer  further  denied  that  its 
failure  to  hafe  'In  effect  such  a  rate  waa 
a  diacrimination  against  cross-ties  or  the 
tie  company  or  any  locality,  and  alleged 
that  oak  eross-ties  had  never  before  bees 
offered  to  it  in  Arkansas  and  Louisiana  for 
shipment  to  interstate  points  on  its  lines^ 
or*connectioDs  so  as  to  render  it  advisable* 
to  establish  such  a  rate.  It  was  averred 
that  when  the  railway  eompany  first 
learned,  in  September,  1907,  of  tiie  purpose 
of  the  tie  eompany  to  ship  eross-ties^  it  al 
once  notified  the  tie  company  that  it  had 
no  through  rate  on  ties,  and  therefore 
would  not  be  able  to  offer  such  a  rate,  bat 
would  seek  to  establish  a  through  rate  of 
50  cents  per  hundredweight  if  sufficient 
time  wte  allowed  it  to  give  the  public  no- 
ticeis  of  the  filing  of  the  turiff  as  required 
by  the  statute.  It  was  then  alleged  thai 
thereafter  the  fi^t  intimation  that  th4 
railway  company  had  of  the  purposes  of  tfa* 
tie  company  wAs  a  letter  transmitted  to  on« 
of  its  officers  from  the  Interstate  Commeroe 
Commission,  informing  the  railway  bom* 
pany  of  the  fact  that  the  tie  company  had 
filed  an  informal  complaint  with  the  Com- 
mission on  the  ground  that,  although  the 
railway  company's  tariff  on  lumber  embraced 
cross-ties,  it  had  announced  its  intention 
not  to  receive  them  under  the  lumber  sched- 
ule, and  protesting  in  advance  against  per* 
mitting  the  railway  company  to  file  a  spe- 
cifio  tariff  on  cross-ties  at  50  cents  per 
hundredweight,  because,  as  compared  with 
the  24-cent  lumber'  rate,  it  would  be  unrea- 
sonable. That  at  oooe,  to  avoid  diffieultf, 
the  railway  company  applied  to  the  Inter- 
state Commerce  Commission  to  be  allowed 
immediately  to  put  into  effect  a  cross-tie 
rate  at  24  cents  per  100  pounds,  the  same 
as  the  lumber  rate,  and  such  request  was 
refused  by  the  Commission.  Request  was 
then  made  to  put  in  such  a  rate  after  five 
days'  notice,  which  was  likewise  refused, 
and  thereupon  in  January,  1908,  the  rail- 
way company  issued  and  filed  with  the  In- 
terstate Commerce  Commission  a  joint 
through  lumber  tariff  amended  so  as  to 
include  at  the  lumber  rate  "wood  railroad 
cross-ties,  all  kinds,  carloads."  The  answer 
then  charged  that  at  no  time  until  such 
tariff  became  effective,  February  13,  1906, 
could  the  railway  company  have  lawfully 
accepted  and  carried  oak  railway  cross'tiea 
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•  mdcr  tke  proviiloiMi  of  thtt^ael  to  rc^gulate 
oommeroa  Ref errizig  to  as  ayerment  in  the 
potition  eonceming  the  ocoeptanee  of  three 
ean  of  crosa-tiet  at  aboat  thU  time  for 
ehipment  at  the  lumber  rate^  the  answer 
arerred  that  if  tae  f aeti  were  tru%  it  fur- 
niahed  no  basia  for  recovery,  ae  the  recttpt 
of  the  tiea  inadyertently  or  otherwise,  in 
tho  absence  of  a  rate^  would  haye  been  a 
violation  of  law,  and  afforded  no  ground 
for  inferring  the  obligation  to  continue  to 
do  so,  and,  besides,  did  not  aid  the  plain- 
tiffs case,  which  was  based  upon  the  refusal 
of  the  railway  company  to  take  freight  at 
an  established  and  existing  rate,  not  upon 
any  supposed  obligation  by  estoppel  to  do 
so  when  there  was  no  established  rate.  And 
by  an  amendment  to  the  answer  it  was 
insisted  that  under  §  9  of  the  act  to  regu- 
late commerce^  the  plaintiff  could  not  prose- 
cute its  action  because,  by  making  a  com- 
plaint, as  it  had  done;,  to  the  Interstate 
Commerce  Commission,  concerning  the  fail- 
ure to  treat  the  lumber  tariff  as  embracing 
a  rate  on  cross-ties,  the  plaintiff  had  elect- 
ed to  proceed  before  the  Commission. 


The  evidence  at  the  trial  tended.^,  sup-    Ct.  fiep.  164;  Robinson  v.  Baltimore  ft  O. 


port  the  allegations  of  the  amended  petition 
as  to  the  making  of  the  contract  with  the 
Union  Pacific  Railway  Company,  the  ac- 
eumulation  of  cross-ties  at  the  several  sta^ 
tions  on  the  railway's  line,  the  request  for 
cars  for  the  shipment  of  the  ties  to  Lin- 
wood,  Kansas,  tiie  refusal  of  the  railway 
to  provide  the  cars,  the  cancelation  of  the 
contract  by  the  Union  Pacific  Railway  Com- 
pany, and  the  consequent  loss  to  the  tie 
company.  The  railway  company's  joint 
through  lumber  tariff  was  introduced  in 
evidence,  and  it  was  not  disputed  that  by 
it  a  rate  of  24  cents  per  100  pounds  was 
established  on  oak  lumber,  and  that  oak 
railway  cross-ties  were  not  specifically 
mentioned.  The  railway  company  also 
introduced  in  evidence  the  correspondence 
between  it  and'  the  Interstate  Commerce  Com- 
mission, showing,  among  other  things,  the 
request  to  be  allowed  to  put  fanmediately 
^Into  effect  the  cross-tie  rate,  and  the  re- 
•  fusal  of  the  ^Commission  to  grant  the 
request,  and  the  other  facts  and  circum- 
stances stated  in  the  answer.  It  is  not  dis- 
putable that  the  pivotal  question  in  the  case 
was  whether  oak  railway  cross-ties  were  in- 
cluded in  the  filed  tariiS'  fixing  a  through 
lumber  rate  of  24  cents  per  hundredweight, 
and  so  far  as  the  solution  of  that  inquiry 
depended  upon  the  views  of  men  engaged 
in  the  lumber  and  railroad  business,  as 
developed  in  the  testimony,  it  is  equally 
indisputable  that  there  was  an  irreconcila- 


dominates  tho  eontniversy,  and  upon  vhl^ 
its  decision,  therefore^  d^»enda. 

There  is  no  room  for  controversy  that  tfao 
law  required  a  tariff,  and  therefore^  if  thoro 
was  no  tariff  on  cross-tiesy  the  ^"Vipg  and 
filing  of  such  tariff  conformably  to  tho 
statute  was  essentiaL  And  it  is  equally 
clear  that  tho  controversy  as  to  whether 
the  lumber  tariff  included  cross-ties  was 
one  primarily  to  be  determined  by  the  C<hii- 
mission  in  the  exercise  of  its  power 
concerning  tariffs  and  the  authority  to  regu- 
late conferred  upon  it  by  the  statute.  In- 
deed,  we  think  it  is  indisputable  that  thai 
subject  is  directly  controlled  by  the  author- 
ities which  establish  that,  for  the  preserva- 
tion of  the  uniformity  which  it  was  tho 
purpose  of  the  act  to  regulate  commerce  to 
secure,  the  courts  may  not,  as  an  original 
question,  exert  authority  over  subjects 
which  primarily  come  with  the  jurisdiction 
of  the  Commission.  Texas  &  P.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  S.  426,  61 
L.  od.  668,  27  Sup.  Ct.  Rep.  360,  9  Ann. 
Cas.  1076;  Baltimore  ft  O.  R.  Co.  v.  United 
8Utes,  216  U.  S.  48I,<64  L.  ed.  292,  30  Sup. 


R.  Co.  222  U.  S.  606,  60  L.  ed.  288,  32  Sup. 
Ct.  Rep.  114;  Mitchell  Coal  ft  Coke  Co.  v. 
Pennsylvania  R.  Co.  230  U.  S.  247,  67  L.  ed. 
1472,  33  Sup.  Ct  Rep.  016;  Morrisdale  Coal 
Co.  V.  Pennsylvania  R.  Co.  230  U.  S.  804, 
67  Jm  ed.  1494,  33  Sup.  Ct.  Rep.  938.  No 
question  is  made  as  to  the  controlling  ef- 
fect of  the  doctrine  as  a  general  rule,  but 
it  is  urged  that  it  is  not  applicable  to  this 
ease  for  the  following  reasons: 

(a)  The  foundation  upon  which  the  doo-$ 
trine  rests,  it  is^insisted,  is  the  necessitj? 
of  a  uniform  enforcement  of  the  interstate 
commeroe  act  and  tho  danger  of  diversity 
and  conflict  arising  if  questions  concerning 
the  existence  of  tariffs  or  their  reasonable- 
ness, of  discriminations  and  preferences, 
were  left  to  be  originally  determined  by 
courts  of  general  jurisdiction,  thus  giving 
rise  to  the  possibility  of  one  rule  in  one 
jurisdiction  and  another  in  another.  But 
the  aigument  proceeds  to  insist  that  upon 
the  principle  that  where  the  reason  for  the 
s4>plioaUon  of  a  law  ceases  to  exist  the  law 
itself  ceases  to  apply,  the  settled  construo- 
tion  of  the  act  to  regulate  commerce,  an- 
nounced and  enforced  in  the  Abilene  and 
other  cases,  has  here  no  application  because 
it  is  so  plain  that  oak  cross-ties  were  in- 
cluded in  the  lumber  rate  as  fixed  in  the 
tariff  of  the  railway  company  that  there  is 
no  reason  for  proceeding  primarily  before 
the  Commission,  as  there  is  no  possibility 
of  difference  on  the  subject  if  left  to  the 
consideration  of  the  courts.    We  need  not 


ble  conflict.    And  this  conflict  at  once  leads    pause  to  point  out  the  palpable  error 
to  a  consideration  of  tho  prinoiplo  which  *  law  which  tho  proposition  involveiy  ■!] 
« Act  Feb.  4.  1S87.  e.  lOi  M  SUt.  ttl  (U.  8.   Comp.  8t  ISOl,  p.  n£9). 
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oa  the  fnce  of  the  record,  it  ia  apparent 
that  the  assumption  of  fact  upon  which 
it  rests  is  absolutely  without  foundation. 
We  say  this  because  nothing  could  more 
clearly  demonstrate  such  result  than  does 
the  conAict  and  confusion  in  the  testimony 
concerning  whether  croBS^tee  were^  included 
in  the  filed  lumber  tariff.  And  indeed,  the 
same  demonstration  arises  from  a  consider- 
ation of  some  decided  cases;  as,  for  in- 
stance, American  Tie  ft  Timber  Co.  y.  Kan- 
sas City  Southern  R.  Co.  99  C.  C.  A.  44, 
176  Fed.  28,  33,  presumably  a  report  of 
this  case,  where  it  appears  that  at  the  first 
hearing  the  trial  judge  was  so  clearly  of 
the  opinion  that  cross-ties  were  not  lumber 
that  he  so  charged  the  jury,  and  directed 
a  Terdict  for  the  railroad  company.  See 
also  Greason  v.  St.  Louis,  I.  M.  ft  S.  R.  Co. 
112  Mo.  App.  116,  88  8.  W.  722,  where  it  is 
apparent  that  the  same  conclusion  was 
reached. 
«  (b)  Because  the  question  has  been  deter- 
2  mined  by  the  Interstate  Commerce  Commis- 
*  sion  in  Reynolds  T/Westem  New  York  ft  P. 
R.  Co.  1  I.  C.  C.  Rep.  398,  1  Inters.  Com. 
Rep.  686.  An  examination  of  that  report, 
however,  discloses  thai  the  railway  had  in 
effect  a  published  rate  on  cross-ties  eo 
nomine,  and  the  complaint  was  that  it  was 
unreasonable  because  it  was  higher  than 
the  rate  on  lumber.  The  ruling  of  the  Com- 
mission  was  not  that  the  lumber  rate  in- 
cluded a  rate  on  ties,  but  that  the  rate  on 
ties  was  unreasonable  as  compared  with  the 
lumber  rate,  and  should  be  reduced. 

(c)  Because  the  railway  company,  by 
loading  and  carrying  the  three  cars  of  ties 
under  the  24-cent  rate,  had  itself  recognized 
the  applicability  of  the  lumber  rate  to 
cross-ties,  and  was  concluded  thereby.  But, 
without  stopping  to  consider  the  tendency 
of  the  proof  establishing  the  want  of  foun- 
dation for  the  proposition,  we  think  it  is 
wanting  in  merit  for  this  obvious  reason: 
If,  as  we  have  seen,  the  question  of  whether 
cross-ties  were  embraced  in  the  filed  tariff 
concerning  lumber  was  involved  in  such 
conflict  and  doubt  as  to  require  the  action 
of  the  Interstate  Commerce  Commission, 
the  situation  was  such  that  the  railway 
company  could  not  do  by  indirection  that 
which  the  statute  permitted  it  to  do  only 
by  compliance  with  the  law;  that  is,  filing 
its  tariffs  in  the  regular  way.  Nothing 
could  better  serve  to  demonstrate  this  self- 
evident  truth  than  by  recurring  to  the  fact 
that,  at  the  very  inception  of  the  contro- 
versy the  request  made  by  the  railway  com- 
pany to  the  Interstate  Commerce  Commis- 
sion to  be  allowed  to  immediately  put  in 
the  rate  on  cross-ties  was  refused  by  that 
body. 

(d)  Because  the   railway  company  did 


not  refuse  to  transport  the  ties  in  good 
faith,  and  insisted  upon  the  sbsence  of  a 
scheduled  rate  simply  as  a  pretext  and  de- 
vice for  preventing  the  shipment  of  the  ties 
and  their  delivery  in  performance  of  the 
contract  with  the  Union  Pacific  Railway, 
and  with  the  ulterior  and  wrongful  motive 
of  keeping  the  ties  en  ita  line,  so  as  to  be  ^ 
able  to  purchase  them  itself  from  the  tie  J 
company.  But  without  pausing^to  do  more* 
than  direct  attention  to  the  fact  that  this 
proposition  is  necessarily  disposed  of  by 
what  we  have  said,  that  is,  by  the  lawful- 
ness, in  view  of  the  state  of  the  existing 
and  filed  tariff,  of  the  refusal  until  the 
Commission  had  acted,  we  think  all  the 
contentions  under  this  last  head  are  com- 
pletely answered  by  the  statement  that  the 
suit  was  based  upon  the  unlawfulness  of  the 
action  of  the  railway  company  in  refusing 
to  carry  the  ties  in  view  of  the  filed  tariffs, 
and  therefore  the  contentions  are  not  open 
for  our  consideration. 

It  results  that  error  waa  committed  by 
the  court  in  declining  to  sustain  the  motion 
to  dismiss  for  want  of  jurisdiction,  and 
therefore  it  is  our  duty  to  reverse. 

Reversed. 

Mr.  Justice  Pitney  dissents. 


(S4  U.  8.  U7) 
COMMONWEALTH  OP  VIRGINIA 

V. 

STATE  OP  WEST  VIRGINIA. 
Courts   (I  879*)— SuPBEsn  Comn^-Ono- 

INAI«        JURISDICTION  —  SUIT        BBTWKKN 

STATK8  — Filing     Supplemental    An- 
swer. 

The  extraordinary  nature  of  the  suit  be- 
tween the  commonwealth  of  Virginia  and 
the  state  of  West  Virginia,  to  determine 
the  amount  due  to  the  former  by  the  latter 
as  its  equitable  share  of  the  public  debt 
of  the  original  state  of  Virginia,  which 
was  assumed  by  West  Virginia  at  the 
time  of  its  creation  as  a  state,  reauires  that, 
contrary  to  the  ordinary  rules  oi  legal  pro- 
cedure, the  state  of  West  Virginia  be  per- 
mitted, after  the  Federal  Supreme  Court 
has  adjudged  the  amount  due,  save  for 
clerical  errors  and  the  question  of  interest^ 
to  file  a  supplemental  answer  asserting  the 
existence  of  credits  which  it  is  averred  if 
properly  considered  would  materially  re- 
duce the  sum  so  fixed,  and  alleging  various 
objections  to  the  allowance  of  interest, 
although  most  of  the  items  embraced  in 
such  supplemental  answer  were  contained 
in  the  master's  report,  and  all  were  avail- 
able then  for  every  defense  now  based  upon 
them  if  their  consideration  had  been  pressed 
in  the  aspect  and  with  the  assertions  of 
right  now  made. 

[Bd.  Noto.^For  other  cases,  see  Courts,  Cent. 
Dig.  II  98S-989,  991-995.  1353 ;    Dec.  Dig.  8  379.^ 

[No.  2,  Original.] 


»For  other  casee  see  same  topic  A  5  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  St  Rep*r  Indezw 


890 


34  SUPREai^B  COURT  REPORTER. 


Oct.  TebiCt. 


Aifued  April  16,  17,  1914.     Decided  June 

8,  1914. 

ORIGINAL  BILL  in  equity,  filed  hj  the 
eommonwealth  of  Virgmia  against  the 
state  of  West  Virginia,  seeking  an  adjudi- 
cation of  the  amount  due  to  the  former  as 
the  equitable  share  of  the  public  debt  of 
the  original  state  of  Virginia,  whieh  was 
assumed  by  the  state  of  West  Virginia  at 
the  time  of  its  creation  as  a  state.  On 
motion  of  the  state  of  West  Virginia  for 
leaye  to  file  a  supplemental  answer.  Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  A.  Lilly,  Attorney  General  for 
West  Virginia,  and  Messrs.  John  H.  Holt, 
Charles  E.  Hogg,  and  V.  B.  Archer,  in  sup- 
port of  the  motion. 

Messrs.  Williajn  A.  Anderson,  Ran- 
dolph Harrison,  John  B.  Moon,  and  Mr. 
John  Garland  Pollard,  Attorney  General  of 
Virginia,  opposed. 

Messrs.  Sanford  Robinson  and  Holmes 
Conrad  also  opposed. 

7  *Mr.   Chief  Justice  White  delirered  the 
opinion  of  the  court: 

This  case,  which  was  begun  in  1906,  was 
elaborately  argued  in  1907  on  a  demurrer, 
which  was  overruled.     206  U.   S.   290,   61 
L.  ed.  1068,  27  Sup.  Ct.  Rep.  732.    It  was 
again  argued  in  1908  on  a  motion  to  ap- 
point a  master.    209  U.  8.  614,  62  L.  ed. 
914,  28   Sup.   Ct.  Rep.  614.     Before  that 
officer  there  was  an  extended  hearing,  and 
a  full  report  of  all  the  matters  involved  was 
filed  in  March,  1910.     It  was  then  argued 
A  on  a  motion  to  take  further  testimony,  and 
S  was  ultimately  heard  in  an  argument  which 
*  extended  many^days,  every  party  in  inter- 
'  est   being   represented,    in   the   month   of 
January,  1911. 

Notwithstanding  these  facts,  when  in 
March,  1911,  the  court  came  to  decide  the 
eontroversy,  although  it  fully  reviewed  and 
passed  upon  the  fundamental  issues,  as  its 
obvious  duty  required  it  to  do,  and  fixed 
the  principal  sum  due  by  the  state  of  West 
Virginia  to  the  state  of  Virginia,  in  view 
of  the  consideration  due  to  the  parties  as 
states,  and  that  the  cause  was,  as  then  said, 
"no  ordinary  commercial  suit,  but,  .  .  . 
a  quasi-international  difference  referred  to 
this  court  in  reliance  upon  the  honor  and 
constitutional  obligations  of  the  states  con- 
cerned rather  than  upon  ordinary  reme- 
dies," the  controversy  was  not  completely 
and  irrevocably  disposed  of,  but  was  left 
open  for  a  time  not  specified,  to  the  end 
that  any  clerical  errors  .that  might  have 
crept  into  the  calculations  of  the  sums  due 
could  be  corrected,  and  to  give  the  states 
time  to  consider  the  subject  of  liability  for 
hiterest  in  the  light  of  what  had  been  de- 


cided, and  to  agree  as  to  the  rate  and  periods 
of  the  interest  to  be  paid  on  the  principal^ 
sum  which  was  determined.  220  U.  6.  1, 
66  L.  ed.  353,  31  Sup.  Ct.  Rep.  330. 

On  the  convening  of  the  court  in  the  fol- 
lowing  October,  1911,  a  motion  was  made 
on  behalf  of  the  state  of  Virginia  to  proceed 
at  once  to  a  final  decree.  Listening  to  the 
suggestion  of  the  state  of  West  Virginia  to- 
the  effect  tnat  it  desired  further  time  to 
consider  the  subject,  and  in  view  of  the 
public  considerations  which  had  prevailed- 
when  the  decree  was  entered,  the  motion' 
of  Virginia  was  overruled.  222  U.  S.  17,  66^ 
L.  ed.  71,  82  Sup.  Ct.  Rep.  4. 

Yet  further,  when,  in  November,  1918,. 
another  motion  on  the  part  of  Virginia  waa- 
made  to  set  the  case  down  to  be  finally  dis- 
posed of  at  once  upon  the  statement  that  no 
agreement  between  the  parties  was  possible, 
again  giving  heed  to  the  request  of  West 
Virginia,  through  its  constituted  officers, 
for  a  postponement  for  a  stated  time,  and 
to  the  statement  that  they  were  engaged  in^i 
an  honest* endeavor  to  deal  with  the  con-* 
troversy,  and,  if  possible,  to  come  to  an 
agreement  as  to  the  subjects  left  open,  the 
motion  of  Virginia  was  again  refused  <231 
U.  S.  89,  58  L.  ed.  ^— ,  34  Sup.  Ct  Rep.  29), 
and  as  it  was  possible  to  give  to  the  state  of 
West  Virginia  all  the  time  which  that  state, 
in  resisting  the  motion,  asked,  and  yet  se- 
cure against  the  possibility  of  the  hearing 
being  carried  over  to  another  term,  the  case 
was  assigned  for  hearing  on  the  13th  of 
April  of  this  year.  When  that  day  was 
reached,  the  state  of  West  Virginia,  in  ac- 
cord  with  a  motion  filed  some  days  before, 
prayed  leave  to  be  permitted  to  file  a  sup- 
plemental answer  asserting  the  existence  of 
credits  which,  if  properly  considered,  would 
materially  reduce  the  sum  fixed  as  due  to 
the  state  of  Virginia,  the  said  answer  in 
addition  asserting  various  grounds  why 
interest  should  not  be  allowed  in  favor  of 
Virginia  and  against  West  Virginia  on  the 
sum  due.  Resisting  this  request,  the  state 
of  Virginia  insists  that  the  items  embraced 
in  the  supplemental  answer  asked  to  be 
filed  had  in  effect  already  entered  into  the 
considerations  by  which  the  principal  sum 
due  was  fixed,  and  that  if  not,  the  case 
should  not  be  postponed  for  the  purpose  of 
permitting  the  rights  urged  in  the  answer 
to  be  availed  of  because  every  item  concern- 
ing such  alleged  rights  was  proved  in  the 
case  before  the  master,  was  mentioned  in 
his  report,  and  was  known  or  could  have 
been  known  by  the  use  of  ordinary  dili- 
gence by  those  representing  West  Virginia. 
And  it  is  this  controversy  we  now  eome  to 
dispose  of. 

Without  intimating   any   opinion   wluit* 
^  ever  as  to  whether  the  Items  with  whieh  the 
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propoied  mipplinuntftl  cntww  deals  «b- 
i«nd  lata  the  prooeetee  of  calooUitioii  or 
reuoning  by  which*  tite  Bum  doe  was  pre- 
▼iouflly  fixed,  and  moreover,  without  inti* 
mating  any  opinion  as  to  how  far  the  items 
embraced  in  the  answer  could  serre  as  cred- 
its upon  the  sum  previously  found  due,  and 
^thereifore  to  tliat  extent  reduce  the  amount, 
Swe  think  it  is  obvious  that  most  of  the 
^  items  embraced  in  the  answer  were  con- 
tained in  the  master's  report,  and  in  any 
event  all  were  available  then  for  every 
defense  now  based  upon  them  if  their  con- 
aideration  had  been  pressed  in  the  aspect 
and  with  the  assertions  of  right  now  made. 
The  question  then  is,  Under  these  condi- 
tions ought  the  permission  to  file  the  sup- 
plemental answer  be  granted  T  We  think  it 
must  be  conceded  that  in  a  ease  between 
•ordinary  litigants  the  application  of  the 
•ordinary  rules  of  legal  procedure  would 
render  it  impossible,  under  the  circum- 
itanoes  which  we  have  stated,  to  grant  the 
request.  We  are  of  the  opinion,  however, 
that  such  concession  ou^t  not  to  be  here 
eontroUing.  As  we  have  pointed  out^  in 
acting  in  this  ease  from  first  to  last  the 
laot  that  the  suit  waa  not, an  ordinary  one 
oonceming  a  difference  between  individuals, 
but  was  a  controverey  between  states,  in- 
volving grave  questions  of  public  law,  de- 
terminable by  this  court  under  the  excep- 
tional grant  of  power  conferred  upon  it  by 
the  Constitution,  has  been  the  guide  by 
which  every  step  and  every  conclusion  hith- 
•erto  expressed  has  been  controlled.  And  we 
■are  of  the  opinion  that  this  guiding  princi- 
ple should  not  now  be  lost  sight  of,  to  the 
«nd  that  when  the  case  comes  ultimately  to 
he  finally  and  irrevocably  disposed  of,  as 
•come  ultimately  it  must,  in  the  absence  of 
■agreement  between  the  parties,  there  may 
he  no  room  for  the  slightest  inference  that 
the  more  restricted  rules  applicable  to  in- 
•dividuals  have  heea  applied  to  a  great 
public  controversy,  or  that  anything  but  the 
largest  Justice^  aiier  the  amplest  oppor- 


tunity to  bo  hMtfd,  has  In  any  degree  en' 
tared  into  the  disposition  of  the  case.    This 
conclusion,  which  we  think  is  required  by 
the  duty  owed  to  the  moving  state,  also 
in  our  opinion  operates  no  injustice  to  the 
opposing   state,    since   it   but   affords    an 
additional  opportunity  to  guard  against  the 
possibility  of  error,  and  thus  reach  the  re- 
sult most  consonant  with  the  honor  and^ 
dignity  of  both  parties  to  the  controversy.H 
*  Because  of  these  convictions,  we  therefore* 
make  the  following  order: 

That  the  motion  on  the  part  of  the  state 
of  West  Virginia  to  file  the  supplemental 
answer  be  and  the  same  is  hereby  granted; 
and  that  the  averments  in  such  answer  be 
and  the  same  shall  be  considered  as  trav- 
ersed by  the  state  of  Virginia;  that  the 
subject-mater  of  the  supplemental  answer 
as  traversed  be  at  once  referred  for  consid- 
eration and  report  to  Charles  £.  Little- 
field,  Esq.,  the  master  before  whom  the 
previous  hearings  were  had,  with  directions 
to  hear  and  consider  such  evidence  and  tes- 
timony as  to  the  matters  set  forth  in  the 
supplemental  answer  as  the  state  of  West 
Virginia  may  deem  advisable  to  proffer,  and 
such  counter  showing  on  the  part  of  the 
state  of  Virginia  as  that  state  may  deem 
advisable  to  make.  The  report  on  the  sub- 
ject to  embrace  the  testimony  so  taken  and 
the  conclusions  deduced  therefrom,  as  well< 
as  the  views  of  the  master  concerning  the 
operation  and  effect  of  the  proof  thus 
offered,  if  any,  upon  the  principal  sum 
found  to  be  due  by  the  previous  decree  of 
this  court.  Nothing  in  this  order  to  vacate 
or  change  in  any  manner  or  in  any  par- 
ticular the  previous  decree,  and  the  same 
to  stand  wholly  unaffected  by  the  order  now 
made  or  any  action  taken  tiiereunder  until 
the  examination  and  report  herein  provided 
for  is  made  and  this  court  acts  upon  the 
same.  It  is  further  directed  that  the  pro- 
ceedings before  the  master  be  so  conducted 
as  to  secure  a  report  on  or  before  the  2d 
Monday  ol  October,  1914. 
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JOSEPH  HULL,  the  Prairie  Pebble  Phos- 
phate Company,  and  the  Savannah  Trust 
Company,  Appts., 

T. 

ARTHUR  E.  BURR,  Frank  L.  Simpson,  and 
J.  Howard  Edwards. 


CouBTB  (I  382*)— Appeal  feoic  Circuit 
Court  of  Appeals— Federal  Question 
—"Suit  Arising  under  Laws  of  the 
United  States." 

1.  A  suit  arises  under  the  laws  of  the 
United  States  within  tiie  meaning  of  the 
Judicial  Code,  f  24,i  so  as  to  permit  an  ap- 
peal to  the  Federal  Supreme  Court  from  a 
decree  of  a  circuit  court  of  appeals  in  the 
cause  where  it  is  brought  in  equity  by  per- 
sons not  parties  to  a  bankruptcj^  proceed- 
ing, who  set  up  rights  in  opposition  to  the 
adjudication  in  iMinkruptc]^  and  the  ap- 
pointment of  trustees  therein,  and  seek  to 
have  such  trustees  restrained  from  prose- 
cuting an  equi^  suit  against  them  in  a 
state  court,  insisting  that  the  bankruptcy 
proceedings  were  void  for  want  of  juris- 
diction, and  that  the  entire  proceedings 
were  a  fraud  upon  the  bankruptcy  act,  2  and 
that,  even  if  the  proceedings  were  valid,  ttie 
appointment  of  the  trustees  was  void. 

CBd.  Note.'For  other  cases,  see  Courts,  Cent. 
Dig.  89  1019.  1020;    Deo.  Dig.  |  S82.«] 

Appeal  and  Error  (|  172*)— Pleadino— 
Relief  undee—Peatbb  fob  General 
Relief. 

2.  A  prayer  for  general  relief  should  be 

treated  as  abandoned  where  no  right  to 
other  than  the  specific  relief  pray^  was 
brought  to  the  attentioii  either  of  the  Fed- 
eral district  court  of  original  jurisdiction 
or  of  the  circuit  court  of  appeals. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  H  1070-1078 ;  Dec.  Dig.  I  172.*] 

Courts    ({   508*)  —  Enjoining   Peocbbd- 

1NO8  IN  State  Courts. 

8.  The  prohibition  of  U.  S.  Rev.  Stat 
I  720,  U.  8.  Comp.  SUt.  1901,  p.  581, 
against  injunctions  to  stay  proceedings  in 
state  courts,  prevents  persons  claiming  to 
be  the  owners  of  certain  property  in  Florida 
from  maintaining  in  a  Federal  district 
court  in  Massachusetts  a  suit  to  restrain 
trustees  in  bankruptcy,  appointed  hj  that 
court,  from  asserting  or  claiming  in  any 
court  or  place  any  right,  title,  or  interest 
in  the  property,  where  there  is  pending  in 
a  Florida  state  court  a  suit  with  the  parties 
reversed,  to  establish  an  equitable  claim  or 
interest  in  the  property  in  the  trustees  in 
bankruptcy,  as  against  complainants  in  the 
present  suit,  who  now  allege  the  invalidity 
of  the  bankruptcy  proceedings,  and  assert 
that  for  that  reason  any  decree  that  may 
be  made  by  the  state  court  will  not  bind 
the  bankrupt. 

'  TBd.  Note.~For  otber  cases,  see  Courts,  Cent. 
Dig.  8S  1418-1428,  1425-1430 ;  Dec.  Dig.  |  508.*] 

Courts  (§  508*)  —  Enjoining  Proceed- 
ings IN  State  Courts. 
4.  A  suit  by  persons  claiming  to  be  the 
owners  of  certain  property  to  restrain  trus- 
tees in  bankruptcy  from  maintaining  a  suit 
against  them  in  a  state  court  to  establish 
an  equitable  claim  or  interest  tiierein  can- 


not  be  deemed  to  be  in  aid  of  a  prior  Judg- 
ment in  «a  ejectment  action  in  a  Federal 
court,  and  therefore  exdnded  from  the  pro- 
hibition of  U.  8.  Rev.  SUt.  §  720,  U.  S. 
Comp.  Stat.  1901,  p.  581,  against  injunc- 
tions to  stay  proceeding  in  state  courts, 
where  the  ejectment  suit  was  commenced 
after  the  adjudication  of  bankruptcy,  and 
the  bill  does  not  aver  that  the  judgment  cut 
off  the  equitable  rights  of  the  bankrupt, 
but  declares  that  if  the  bankrupt  had  any 
title  to  the  property,  legal  or  equitable,  at 
the  time  of  the  adjudication  of  bankruptcy, 
such  title  still  remains  in  the  bankrupt, 
and  it  is  not  alleged  that  the  claim  of  equi- 
table right  on  the  part  of  the  bankrupt  is 
inconsistent  with  the  judgment,  or  should 
be  subordinated  to  it,  and  the  trustees  were 
not  parties  to  the  ejectment  action,  and  the 
bankrupt  is  not  a  party  to  the  present  suit. 
[Bd.  Note.--Por  other  cases,  see  Courts,  Cent. 
Dig.  8S  1418-1423,  1425-1430;  Dec  Dig.  5  608.*] 

[No.  767.] 

Argued  March  S,  1914.    Decided  June  2% 

1914. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  District  of 
Massachusetts  sustaining  a  demurrer  to 
and  diunissing  the  bill  in  a  suit  to  restrain 
trustees  in  bankruptcy  from  asserting  an 
equitable  claim  or  interest  in  certain  prop« 
erty.    Affirmed. 

See  same  case  below,  124  C.  C.  A.  135» 
206  Fed.  4;  on  rehearing,  207  Fed.  543. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  O.  Bedell  and  H.  Bisbee 
for  appellants. 

Messrs.  Frank  Ij.  Simpson,  E.  R.  GuB* 
by,  and  James  F.  Glen  for  appellees. 

*Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

The  appellants,  Joseph  Hull,  the  Prairie 
Pebble  Phosphate  Company  (hereinafter  re* 
f erred  to  as  the  Prairie  Company),  and  the 
Savannah  Trust  Company,  brought  this  ac* 
tion  in  equity  in  the  district  court  of  the 
United  States  for  the  district  of  Massa- 
chusetts against  appellees,  Arthur  E.  Burr, 
Frank  L.  Simpson,  and  J.  Howard  Edwards, 
who  are  trustees  in  bankruptcy  of  the  Port 
Tampa  Phosphate  Company,  a  corporation 
organized  and  existing  under  the  laws  of 
the  state  of  Massachusetts.  The  bill  was 
filed  in  August,  1012,  and,  defendants  hav- 
ing demurred,  an  amended  bill  was  filed, 
and  it  was  stipulated  that  the  demurrer 
should  stand  as  a  demurrer  to  the  sub- 
stituted bill.  The  district  court  entered  a 
decree  sustaining  the  demurrer  and  dismiss- 
ing the  bill  (124  C.  C.  A.  135,  206  Fed.  1). 
The  circuit  court  of  appeals  affirmed  the  de- 
cree (124  C.  G.  A.  138^  206  Fed.  4)«  and 


•For  other  cases  see  same  topie  A  f  WiiaHi  In  Dee.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
s  Act  March  3.  1311,  c.  231.  9  24,  36  Stat.  109  (U.  S.  Comp.  St.  Supp.  1911,  p.  135). 
>  Act  July  1,  1898.  c.  641.  30  SUt.  544  (U.  S.  Comp    St.  1901,  p.  3418). 
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denied  »  petttton  for  leheftring  (107  Fed. 
643). 

The  amended  bill»  besidee  abowing  direr- 
•Ity  of  citizenBhip,  ayen  in  eubstance  ae 
foUowi:  That  prior  to  the  transaetions  in 
qtiestioa,  Stewart  and  Meminger  were  the 
ofwnera  in  lee  simple  of  a  tract  of  land  in 
Polk  eoonty,  Florida,  containing  440  acres, 
together  with  certain  buildings  and  personal 
property  situate  upon  it;  that  on  May  22, 
1905,  in  consummation  of  a  prior  contract^ 
they  conveyed  all  their  right,  title,  and  in- 
terest in  the  property  to  Hull  by  deed  duly 
recorded,  which  yested  in  him  a  good  legal 
title  in  fee  simple  to  the  real  estate,  with  full 
title  to  the  personal  property  and  the  right 
to  possession  as  against  all  persons,  "and 
his  recorded  paper  title  to  all  the  said  prop- 
erties was  perfect;"  that  before  the  deliy- 
nery  of  the  deed  by  Stewart  and  Meminger 
#  to  Hun  the  Port  Tampa*Company  claimed 
to  own  some  equitable  interest  in  the  prop- 
erty, under  a  contract  between  it  and  Stew- 
art and  Meminger,  which  interest  Hull  pur- 
chased for  a  full  consideration,  and  before 
the  delivery  of  said  deed  to  Hull  the  Port 
Tampa  Company  adopted  and  placed  upon 
its  records  a  resolution  reciting  its  agree- 
ment to  sell  the  property  to  Hull,  and  au- 
thorizing and  directing  Stewart  and  Memin- 
ger to  make  a  deed  to  him;  that  soon  after 
the  deliTciy  of  the  deed  Hull  took  posses- 
■ion;  that  on  June  7,  1907,  he  executed  and 
deliyered  to  the  Prairie  Ckimpany  a  deed  of 
conycyance  of  all  his  right,  title;,  and  in- 
terest in  said  properties  for  the  considera- 
tion of  about  $37,000,  which  deed  was  short- 
ly afterwards  recorded,  and  the  Prairie  Com- 
pany took  actual  and  peaceable  possession 
of  ^e  property,  and  has  continued  to  hold  it 
until  the  present  time,  having  made  valu- 
able improvements  upon  it;  that  afterwards, 
and  prior  to  March  26,  1908,  the  Prairie 
Company  executed  and  delivered  to  the 
Trust  Company  a  deed  of  trust  conveying 
its  right,  title,  and  interest  in  said  proper- 
ties, together  with  other  properties,  to  se- 
eure  the  pa3rment  of  bonds  amounting  to 
about  $1,800,000,  and  the  deed  of  trust 
was  duly  recorded ;  that  it  came  to  the  knowl- 
edge of  Hull  that  certain  creditors  of  the 
Port  Tampa  Company  had  asserted  that  the 
company  owned  some  interest  in  said  prop- 
erties, and  on  the  28th  of  November,  1905, 
he  commenced  an  action  of  ejectment  against 
that  company  in  the  United  States  circuit 
court  for  the  southern  district  of  Florida 
being  the  district  in  which  the  property  was 
situate;  that  the  company  was  served  with 
process  therein  on  December  6,  1905,  and 
such  further  proceedings  were  had  that  on 
March  13,  1906,  >  tpon  the  verdict  of  a  jury, 
n  Judgment  waa  rendered  adjudging  that  Hull 


was  entitled  to  recover  from  the  Port  Tampa 
Company  tha  fee-simple  title  and  right  of 
possession  of  the  lands  in  question.  The 
bill  seta  up  that  on  November  8,  1905,  an 
petition  in^bankruptcy  waa  filed  against  the« 
Port  Tampa  Company  "in  this  court  of 
bankruptcy"  [the  district  court  of  the 
United  Statea  for  tlie  district  of  Massa- 
chusetts] ;  that  a  subpoBna  was  issued  there- 
on returnable  on  the  20th  day  of  the  same 
month,  and  returned  served,  and  that  on  the 
return  day  an  appearance  was  entered  for 
the  company  by  one  J.  H.  Robinson.  Copies 
of  the  creditoi^s  petition,  the  subpoena,  and 
the  appearance  are  appended  to  the  bill  as 
an  exhibit.  The  bill  alleges  that  defendanta 
assert  that  by  virtue  of  a  decree  in  bank* 
ruptoy  made  in  said  district  court  on  No- 
vember 27,  1905,  adjudging  the  Port  Tampa 
Company  bankrupt,  th^  are  the  owners  of 
an  equitable  internt  or  estate  in  the  said 
lands  and  other  properties,  and  that  the  de- 
fendant Burr  was,  on  December  27,  1905,  ap- 
pointed  sole  trustee  in  bankruptcy  of  the 
company;  that  he  resigned  as  such  trusteo 
on  March  12,  1009,  and  on  the  same  day 
his  resignation  was  aecepted,  and  Burr, 
Simpson,  and  Edwards  were  appointed  trus- 
tees in  his  place;  and  that  defendants  claim 
that  by  the  adjudication  in  bankruptcy  and 
their  appointment  the  title  to  an  interest 
or  estate  in  said  lands  became  vested  in 
them  as  such  trustees;  that  on  or  about 
March  26,  1908,  and  before  he  resigned  as 
trustee.  Burr  brought  a  suit  by  bill  in 
equity  in  the  circuit  court  in  and  for  Polk 
county,  Florida,  against  complainants,  to 
establish  such  hiterest  or  estate,  but  there 
has  been  no  trial  of  this  suit  on  the  merits, 
nor  had  the  same  been  brought  to  final 
issues  of  fact  and  law  before  Burr's  resigna- 
tion; that  on  January  9,  1912,  the  defend- 
ants filed  in  said  state  court  a  supplemental 
bill  of  complaint,  wherein  they  averred 
that  said  suit  was  brought  by  Burr  as 
trustee  in  bankruptcy,  and  that  Burr  re- 
signed as  sudi  trustee  on  March  12,  1909, 
and  prayed  that  they  might  be  substituted 
as  complainants  in  his  place;  that  the  pres- 
ent complainants  filed  an  answer  to  the 
said  supplemental  bill,  but  that  the  issues 
have  not  been  tried,  and  no  decree  has  been^^ 
rendered^making  the  defendants  as  trustees* 
complainants  in  said  suit.  The  present 
bill  then  proceeds  to  attack  the  proceedings 
and  adjudication  in  bankruptcy,  and  the 
title  of  the  defendants  as  trustees,  as  fraud- 
ulent and  void  upon  various  grounds,  which 
may  be  summarized  as  follows:  That  the 
Port  Tampa  Company's  principal  place  of 
business  was  not  in  Massachusetts,  as  al- 
leged in  the  petition,  and  that  it  had  no 
business  except  Ib  Ilorida;  that  it  was  aol 
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InsolTeat,  and  did  not  ooamiit  tluf  Mi  «! 
binknxptcj  allq^ed,  or  say  act  of  bank- 
ruptcy; that  the  petitioning  jcreditora  were 
directors  of  the  company/  and  knew  the 
company  was  solvent  and  had  eontmitted  no 
act  of  bankruptcy ;  that  the  jurisdictional 
facts  were  falsely  and  fraudulently  averred* 
being  fabricated  for  the  purpose  of  pre- 
tending to  state  a  cause  within,  tiie  Juris- 
diction of  the  court  f  that  the  petitioning 
creditors  controlled  both  sides  of  ihe  liti- 
gation through  their  ownership  of  a  major- 
ity of  the  company's  stock;  thai  Robinson, 
who  entered  the  appearance  in  behalf  of 
the  Port  Tampa  Company,  was  not  in  fact 
authorized  to  appear  for  or  represent  the 
company ;  and  that  the  petition  was  f  raodu* 
lently  made  to  appear  as  an  involuntary 
petition  by  creditors,  whereas  in  truth  and 
in  legal  effect  it  was  a  voluntary  petition 
on  the  part  of  the  company  and  its  officers 
and  directors.  It  is  also  alleged  that  the 
appointment  of  defendants  as  trustees  in 
the  place  of  Burr  on  March  12,  1909,  was 
invalid,  because  no  judge  or  referee  ap- 
pointed them,  their  claim  being  that  in  fact 
they  were  appointed  trustees  at  a  meeting 
of  creditors,  whereas  complainants  allege 
that  the  pretended  call  by  the  referee  for 
the  meeting  of  creditors  was  issued  at  a 
time  when  there  was  no  vacancy  in  the 
office  of  trustee;  that  ten  days'  notice  of 
the  meeting  was  not  given  by  mail  to  all 
the  creditors,  as  required  by  law;  that  the 
only  creditor  who  attended  the  meeting  was 
^one  Wills,  a  director  of  the  company,  and 
^  that  there  were  ten  other  creditors  who  had 
•  proven  claims;  that  Wills  did*iu>t  own  a 
bona  fide  provable  claim  to  the  amount  of 
one  half  of  the  claims  that  had  been  proven; 
and  that  the  appointment  of  defendants  as 
trustees  was  made  by  Wills  alone.  Com- 
plainants insist  that  there  was  no  power  or 
jurisdiction  in  any  creditor  or  creditors 
to  appoint  defendants  as  trustees  on  March 
12,  1009,  because  at  that  time  there  was 
no  vacancy  in  the  office  of  trustee,  since 
Burr  had  not  then  resigned  and  his  resigna- 
tion had  not  been  accepted  by  the  court. 
The  bill  further  avers  that  in  their  answer 
to  the  supplemental  bill  in  the  equity  suit 
in  the  circuit  court  of  Polk  county,  Florida, 
the  present  complainsnts  set  up  the  defense 
of  "want  of  jurisdiction  of  the  said  court 
of  bankruptcy  to  render  any  decree  of  ad- 
judication, and  that  such  alleged  decree 
was  void  on  the  face  of  the  said  proceed- 
ings;" that  this  part  of  the  answer  was 
excepted  to  and  the  exceptions  sustained 
by  the  order  of  the  Polk  county  circuit 
court;  that  on  appeal,  the  Florida  supreme 
court  affirmed  this  order  on  July  3,  1912, 
ruling  that  aU  such  defenses  were  collateral  1 
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atticka  npoa  f^  %^n|aruptey.  procjfie^ing^ 
which  were  not  permissible,  the  ruling  be- 
ing expressed  in  the  following  words  t 
"The  assaults  jnade  upon  the  bankruptcj 
proceedings  in.  the  Federal  court  of  Massa^ 
chusetts  by  the  answer  of  the  appellants  to 
the  supplemental  .bill  of  the  appellees  in 
the  particulars  wherein  said  answer  waa 
excepted  to  by  the  appellees  ia  simply  a. 
collateral  attack  upon  the  judgments,  orders, 
and  proceedings  in  said  bankrupt^  court 
that  ia  not  permissible  either  by  way  of 
defense  to  the  supplemental  bill  or  to  the 
original  bill  as  amended;"  that  by  reason 
of  the. said  judgment  of  the  Florida  courts 
the  present  complainants  cannot,  by  way 
of  defense  to  th^  bills  of  complaint  in  those 
courts,  "have  and  obtain  that  speedy,  ade- 
quate, and  appropriate  relief  that  thia 
court  is  competent  to  render  upon  thia 
original  bill  of  complaint;  and  your  oratoraa) 
fear  that  the  Florida  courts  will  decline  toS 
adjudicate  as  to  the  character^and  title  of* 
the  defendants  as  trustees  and  their  com- 
petency to  attack  your  orators'  title  to 
said  properties,  as  herein  set  forth,  upon 
any  answer  to  tiie  said  bills  in  the  said  state 
court."  The  present  amended  bill  further 
sets  up  that  "iipon  the  facts  hereinbefore 
set  forth,  which  are  conclusively  provable 
to  be  true  by  the  record  of  the  proceedings 
of  the  said  court  of  bankruptcy,  if  th  jaid 
Port  Tampa  Company  had  any  title  to 
any  of  the  aforesaid  properties,  legal  or 
equitable,  at  the  time  of  the  said  alleged 
decree  of  adjudication,  such  title  still  re- 
mains in  the  said  company;  that  your 
orators  are  still  liable  to  be  sued  by  the 
said  company  in  any  court  of  competent 
jurisdiction  to  assert  such  title,  and  that 
a  final  decree  in  the  Florida  state  court  for 
or  against  the  defendants  as  such  alleged 
trustees  would  not  be  pleadable  in  bar  of 
a  suit  by  the  said  company  against  your 
orators  to  assert  such  title."  The  specific 
prayer  is  for  a  decree  to  restrain  defendants 
"from  asserting  or  claiming  as  trustees  ia 
bankruptcy,  in  any  court  or  place,  any  right, 
title,  or  interest  in  or  to  any  of  the  prop- 
erties herein  described  until  the  further 
decree  of  this  court."  There  is  also  a  prayer 
for  general  relief.  Appended  as  exhibits 
and  made  a  part  of  the  bill  are  the  copies  of 
the  petition,  supcena,  return,  and  appearance 
in  the  bankruptcy  proceedings,  already 
mentioned,  and  a  transcript  of  the  record 
of  the  ejectment  suit  in  the  United  States 
circuit  court  for  the  soiithem  district  of 
Florida. 

The  district  court,  in  sustaining  the  de- 
murrer, held  that  since  upon  the  face  of 
the  bankruptcy  proceedings  there  was  no 
want  of  jurisdiction   over   the  parties   or 
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'the  snbjeet-matter,  and  th]»  deerte  was  sot  t 
iroid  in  form,  it  eould  not  be  collaterally*  I 

-attaeked»  and  could  be  anailed  only  by  a 
direct   proceeding   in    a   competent   court; 

-eiting  New  Lamp  Chimney  Go.  ▼.  Ansonia 

'Bra«8  St  Copper  Co.  91  U.  S.  656,  662,  23 
Jm  ed.  336,  330;  Graham  ▼.  Boston,  H.  & 
E.  R.  Ca  118  U.  a.  161,  178,  30  L.  ed.  196, 
S204,  6  Sup.  Ct.  Rep.  1009.  Treating  the 
^present  suit  as  a  direct  ^attack,  tlie  court 
held,  first,  that  no  right  or  interest  of  com- 
plainants appeared  to  be  so  prejudiced  by 
the*  adjudication  in  bankruptcy  as  to  en- 

^title  them  to  equitable  relief  against  it;  that 
the  adjudication  concerned  only  the  bank- 
rupt and^  its  creditors,  since  it  made  no 

•  difference  to  complainants  whether  the 
claim  to  the 'Florida  properties  was  asserted 
b^  the  bankrupt  itself  or  by  its  trustees; 
that  the  allegation  that  a  final  decree  in 

'the  Florida  suit  would  not  bar  an  action 
brought  by  the  company  itself  was  a  mere 
eonelusion  of  law,  not  admitted  by  the  de- 
murrer, and  an  unsound  conclusion  in  view 
of  the  facts  alleged;  that,  the  adjudication 
tet  having  been  questioned  by  the  bank- 
rupt or  its  creditors,  they  were  bound  by 
It,  and  by  Tirtue  of  it  the  trustees  were  in 
the  bankmpf 8  plaoe  so  far  as  concerned 
any  claim  that  it  could  assert  to  the  Florida 
properties.  And,  secondly,  that  there  was 
a  defect  of  necessary  parties,  because  the 
only  defendants  named  in  the  bill  were  the 

'Iwnkruptoy  trustees^  respecting  whom  it 
was  not  alleged  that- they  were  parties  to 
the  bankruptcy  proceedings,  nor  that  they 
participated  in  the  fraud  whereby  the  ad- 
judication was  alleged  to  have  been  pro- 
cured. 

The  circuit  court  of  appeals,  while  agree- 
ing with  this  reasoning,  placed  its  decision 
upon  the  ground  that  complainants  were 
invoking  not  the  powers  of  the  district 
eourt  in  bankruptcy,  but  Its  general  powers 
as  a  court  in  equity;  that  it  also  appeared 
that  the  proceedings  in  Florida  were  in- 
stituted by  a  bill  in  equity  with  the  parties 
revtrsed;  that  the  Florida  court  was  a 
chancery  *  court  and  a  court  of  superior 
jurisdiction  in  equity,  and  for  present  pur- 
poses of  eqtial  dignity  and  authority  with 
the  district  court  of  the  United  States  for 
the  district  of  Massachusetts;  that  the 
bill  in  substance  merely  invoked  the  general 
equitable  jurisdiction  of  the  district  court 
in  order  to  restrain  proceedings  in  a  state 

^  eourt  proceeding  in  equity  in  a  prior  suit 

g between  the  same  parties;    and  that  this 

•  ran«eounter  to  §  720,  Rev.  Stat.,  U.  S.  Comp. 
Stat.  1901,  p.  581  (i  265,  Judicial  Code, 
86  Stat,  at  L.  1162,  chap.  231,  U.  8.  Comp. 
Stat.  Supp.  1911,  p.  286),  aa  well  aa  to 
tifts  general,  principle  that  the  authori^ 


M  t&e'Oourt 'first 'acquiring  jurisdiction,  the 
parties  being  the  siame,  must  prevail;  citing 
Marshall  v.  Holmes,  141  U.  S.  589,  596,  35 
I4.  ed.  870,  872,  12  Sup.  Ct.  Rep.  62,  and 
Central  Nat  Bank  t.  Stevens,  169  U.  S. 
432^,  462,  42  L.  ed.  807,  818,  18  Sup.  Ctr 
Rep.  403. 

There  is  a  motion  to  dismiss  the  appeal^ 
based  upon  the  ground  that  the  jurisdic- 
tion of  the  district  court  depended  solely 
upon  diversity  of  citizenship,  and  that 
therefore  the  decree  of  the  circuit  court  of 
appeals  is  final,  under  §  128,  Judicial  Code 
(36  Stat,  at  L.  1133,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  193).  The  motion  must 
be  granted  unless  the  suit  was  one  arising' 
under  the  laws  of  the  United  States,  within 
the  meaning  of  the  first  subdivision  of  $  24r 
of  the  Code.  The  rule  is  firmly  established 
that  a  suit  does  not  so  arise  unless  it  really 
and  substantially  involves  a  dispute  or  con- 
troversy respecting  the  validity,  construc- 
tion, or  effect  of  some  law  of  the  United 
States,  upon-  the  determination  of  which  the 
result  depends.  And  this  must  appear  not 
by  mere  inference,  but  by  distinct  aver- 
ments according  to  the  rules  of  good  plead* 
ing;  not  that  matters  of  law  must  be 
pleaded  as  sueh,  but  that  the  essential  facta 
averred  must  show,  not  as  a  matter  of  mere 
inference  or  argument,  but  clearly  and  die* 
tinctly,  that  the  suit  arises  under  some 
Federal  law.  Hanlord  v.  Davies,  163  U.*  8. 
273, 279,  41  L.  ed.  157,  159,  16  Sup.  Ct.  Repr 
1051;  Mountain  Vie^  Min.  it  Mill.  Co.  t. 
McFadden,  180  U.  S.  633,  535,  45  L.  ed. 
656,  657,  21  Sup.  Ct.  Rep.  488;  Defiance 
Water  Co.  v.  Defiance,  191  U.  S.  184,  191, 
48  L^  ed.  140,  143,  24  Sup.  Ct.  Rep.  63; 
Arbuckle  V.  Blickbum,  191  U.  S.  405,  413, 
48  L.  ed.  239,  241,  24  Sup.  Ct  Rep.  148; 
Bankers  Mut.  Casualty  Co.  v.  Minneapolis, 
St  P.  A  S.  Ste.  M.  R.  Co.  192  U.  S.  371,  383, 
48  L.  ed.  484,  489,  24  Sup.  Ct  Rep.  325; 
Shulthis  V.  McDougal,  225  U.  S.  561,  569, 
56  L.  ed.  1205,  1210,  32  Sup.  Ct  Rep.  704. 

We  have  not  considered  whether  the  ae« 
tion  could  be  regarded  as  ancillary  to  the 
proceedings  in  bankruptcy,  and  for  that 
reason  maintainable  in  the  district  court 
as  a  suit  arising  under  the  laws  of  the 
United  States  (see  Freeman  v.  Howe,  24 
How.  450,  460, 16  L.  ed.  749,  752;  Milwaukee 
k  M.  R.  Co.  V.  Milwaukee  k  St.  P.  R.  Co. 
(Milwaukee  k  M.  R.  Co.  v.  Soutter)  2^ 
Wall.  609,  633,  17  L.  ed.  886,  805;  Buckg 
V.  Colbath,  8  Wall.  334,*345,  18  L.  ed.  257,* 
261;  Christmas  v.  Russell  (Christmas  v. 
Gaines)  14  Wall.  69,  81,  20  L.  ed.  762,  763; 
Krippendorf  v.  Hyde,  110  U.  S.  276,  281, 
^8  L.  ed.  145,  147,  4  Sup.  Ct.  Rep.  27; 
Lammon  t.  Fensier,  111  U.  8.  17,  19,  28 
L.  ed.  837,  4  Sup.  Ot  Rep.  286;  CoTell  ▼• 
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Heymui,  111  V.  8.  170,  179»  180^  28  L.  ed* 
S90-392,  4  Sup.  Ct.  Rep.  856;  Dewcj  ▼•  Wegfe 
Fairmont  Gas  Goal  Co.  123  U.  S.  829,  833, 
31  L.  ed.  179,  181,  8  Sup.  Ct  Rep.  148; 
Gumbel  y.  Pitkin,  124  U.  S.  131,  144,  81 
L.  ed.  374,  378,  8  Sup.  Ct.  Rep.  379; 
Morgans'  L.  A;  T.  R.  &  8.  8.  Co.  ▼.  Texas 
C.  R.  Co.  137  U.  S.  171,  201,  34  L.  ed.  625, 
635,  11  Sup.  Ct.  Rep.  61;  Byers  v.  McAuley, 
149  U.  S.  608,  615,  37  L.  ed.  867,  871,  13 
Sup.  Ct.  Rep.  906;  Root  v.  Woolworth,  150 
U.  S.  401,  413,  37  L.  ed.  1123,  1126,  14 
Sup.  Ct  Rep.  130;  Moraa  t.  Storgest  164  U. 
S.  256,  274,  38  L.  ed.  981,  987,  14  Sup.  Ct 
Rep.  1019;  White  T.  Ewing,  159  U.  S.  36, 
89,  40  L.  ed.  67,  68,  16  Sup.  Ct.  Rep.  1018; 
Carey  ▼.  Houston  k  T.  C.  R.  Co.  161  U.  S. 
115,  130,  40  L.  ed.  638,  643,  16  Sup.  Ct 
Rep.  537;  Re  Johnson,  167  U.  8.  120,  126, 
42  L.  ed.  103,  104,  17  Sup.  Ct  Rep.  735; 
Pope  T.  Louisville,  N.  A.  ft  C.  R.  Co.  173 
U.  8.  573,  577,  43  L.  ed.  814,  816,  19  Sup. 
Ct.  Repw  500;  Wabash  R.  Ca  ▼.  Adelbert 
College,  208  U.  S.  38,  64,  62  L.  ed.  379, 
386,  28  Sup.  Ct  Rep.  182),  because  com- 
plainants bave  not  planted  themselves  upon 
that  ground. 

Complainants  are  not  parties  to  the  pro- 
ceeding in  bankruptcy,  and  are  setting  up 
rights  in  opposition  to  the  adjudication 
and  the  appointment  of  trustees  therein. 
They  seek  to  have  the  trustees  restrained 
from  prosecuting  the  equity  suit  against 
them  in  the  state  court  of  Florida,  and  to 
that  end  undertake  to  show  (a)  that  the 
bankruptcy  proceedings  were  void  for  want 
of  jurisdiction;  (b)  that  the  entire  pro- 
ceedings were  a  fraud  upon  the  bankrupt 
act;  and  (c)  that,  even  if  the  proceedings 
were  valid,  the  appointment  of  tiie  trustees 
was  void.  This  is  the  theory  of  the  bill  of 
complaint,  and  it  is  by  this  that  the  right 
of  ultimate  appeal  to  this  court  is  to  be 
tested,  rather  than  by  the  grounds  upon 
which  the  district  court  and  the  circuit 
court  of  appeals  reached  conclusions  adverse 
to  the  relief  prayed.  Were  the  views  adopt- 
ed by  those  courts  found  to  be  untenable, 
it  would  be  necessary  to  pass  upon  the 
attack  made  by  complainants  upon  the  title 
of  the  trustees  in  bankruptcy;  and  to  do 
this  would  require  us  to  determine  the  con- 
struction and  effect  of  those  provisions  of 
the  bankruptcy  act  that  bear  upon  the 
matters  of  fact  averred  ••  the  basis  of  the 
^attack.  We  deem,  therefore^  that  the  suit 
gis  one  arising  under  the  laws  of  the  United 
*  6tates,  within  the  meaning  of *|  24,  Judicial 
Code,  and  the  motion  to  dismiss  will  be 
denied. 

Upon  the  merits,  we  find  it  unnecessary  to 
eonsider  the  views  expressed  by  the  district 
court  since  it  seems  to  us  that  the  view  of 


tha  eircuii  eoort  oi  am^ieals  ••  to  the  effeel 
of  8  720,  Rav.  Stat  (U.  8.  Comp.  SUt  1901, 
p.  681),  is  correet,  and  is  sufficient  to  dia- 
pose  of  the  case. 

The  substance  of  the  matter  is  that  com- 
plainants allege  that  they  are  the  owners 
of  certain  property  in  Florida  in  which 
defendants,  as  trustees  in  bankruptcy  of 
the  Port  Tampa  Company,  assert  an  equit- 
able claim  or  interest^  to  establish  which 
they  are  prosecuting  or  attempting  to  prose- 
cute an  equitable  action  in  a  Florida  state 
eonrt  against  complainaata.  The  latter 
aver  that  beeanse  of  fraud,  or  for  other 
reasons,  tha  proceedings  and  adjudication 
in  bankruptcy  and  the  appointment  of  de- 
fendants as  trustees  are  invalid,  and  thai 
for  this  reason  any  deoree  that  may  ha 
made  by  the  Florida  state  court  will  not 
be  binding  upon  the  Port  Tampa  Company. 
As  already  mentioned,  the  specific  prayer 
is  that  defendants  may  be  restrained  from 
asserting  or  claiming  aa  trustees  in  bank- 
ruptcy, in  any  court  or  places  any  rights 
tiUe,  or  interert  in  the  property.  There  is 
a  prayer  for  general  relief,  but  it  was  point- 
ed out  by  the  circuit  court  of  appeals  (207 
Fed.  584,  544)  that  no  right  to  relief  other 
than  by  way  of  an  injunetion  was  broui^t 
to  the  attention  of  the  district  court  or  el 
the  court  of  appeals  upon  the  hearing.  The 
general  prayer  should  therefore  be  treated 
aa  abandoned. 

So  far  as  the  action  already  pending  in 
the  Florida  court  of  equity  is  conoemedt 
the  case  is  clearly  within  §  720,  Rev.  Stat, 
U.  8.  Comp.  Stat  1901,  p.  681,  (8  266, 
Judicial  Code,  86  Stat  at  U  1162,  chap. 
231,  U.  8.  Comp.  Stat  Supp.  1911,  p. 
236) !  'TThe  writ  of  injunction  shall  not  be 
granted  by  any  court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  state, 
except  in  cases  where  such  injunction  uuiTm 
be  authorized  by  any  law  relating  to  pro-S 
ceedings  in'bankruptcy.''  The  latter  chiuae* 
formerly  had  reference  to  §  6106,  Rev.  Stat 
(§  21  of  the  bankruptcy  act  of  liarch  2» 
1867,  14  Stat  at  L.  626  chap.  176) ;  in  tha 
place  of  which  we  now  have  f  11  and  sub- 
division 7  and  16  of  §  2  of  the  bankruptcy 
act  of  July  1,  1898  (30  SUt  at  L.  646, 
549,  chap.  541,  U.  8.  Ck>mp.  Stat  1901,  pp. 
3421,  3426).  It  is  quite  evident  that  the 
injunction  sought  by  the  present  complain- 
ants is  not  one  authorized  by  the  bankrupt^ 
act. 

The  prohibition  against  injunctions  to  stay 
proceedings  in  state  courts  originated  la 
the  act  of  March  2,  1793  (ehap.  22,  §  6» 
1  Stat  at  L.  336),  and  has  been  constantly 
observed  by  the  courts.  See  Diggs  v.  Wol- 
cott,  4  Cranch,  179,  2  L.  ed.  687;  Peck  v. 
i  Jenness,  7  How.  612,  626,  IS  L.  ed.  841, 
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840;  WatMA  t.  Joam,  18  WalL  679,  719. 
80  L.  ed.  006,  072;  HaineB  t.  Carpenter, 
01  U.  B.  264,  257,  23  L.  e(L  845,  846;  Dial 
▼.  Reynolds,  96  U.  S.  340,  24  L.  ed.  644; 
Chapman  v.  Brewer,  114  U.  S.  158,  172, 
29  L.  ed.  83,  88,  5  Sup.  Ct.  Rep.  709; 
United  States  ▼.  Parkburst-DavlB  Mercan- 
tile Co.  176  U.  S.  317,  320,  44  L.  ed.  485, 
486,  20  Sup.  Ct.  Rep.  423;  Hunt  v.  New 
York  Cotton  Ezch.  205  U.  S.  322,  338,  51 
L.  ed.  821,  827,  27  Sup.  CL  Rep.  529; 
Prentis  ▼.  Atlantic  Coast  Line  Co.  211  U. 
S.  210,  220,  53  L.  ed.  150,  158,  29  Sup.  Ct. 
Rep.  07. 

It  is  recognized,  however,  that  §  720 
was  not  intended  to  limit  the  power  of  the 
Federal  courts  to  enforce  their  authority 
in  cases  that,  on  other  grounds,  are  with- 
in their  proper  jurisdiction;  and  hence,  it 
has  been  held  that,  in  aid  of  its  jurisdic- 
tion properly  acquired,  and  in  order  to 
render  its  judgments  and  decrees  effectual, 
a  Federal  court  may  restrain  proceedings 
in  a  state  court  which  would  have  the  effect 
of  defeating  or  impairing  such  jurisdic- 
tion. French  ▼.  Hay  (French  y.  Stewart) 
22  Wall.  250,  22  L.  ed.  854;  Deitzsch  ▼. 
Huidekoper  (Kern  v.  Huidekoper)  103  U. 
8.  494,  407,  26  L.  ed.  497,  498;  Julian  v. 
Central  Trust  Co.  193  U.  S.  93,  112,  48  L. 
ed.  629,  639,  24  Sup.  Ct  Rep.  399;  Madison- 
▼IDe  Traction  Co.  ▼.  St.  Bernard  Min.  Co. 
196  U.  S.  239,  245,  49  L.  ed.  462,  464,  25 
Sup.  Ct.  Rep.  251. 

The  contention  that  the  present  case  falls 
within  this  exception  to  the  general  ap- 
plication of  §  720,  because  the  bill  is  really 
filed  in  aid  of  the  judgment  of  a  Federal 
court,  that  is  to  say,  the  judgment  in  favor 
gof  Hull  in  the  ejectment  suit  in  the  circuit 
#  court  of  the  United  States  for*the  southern 
district  of  Florida,  will  not  bear  analysis. 
The  ejectment  suit  was  commenced  after  the 
adjudication  of  bankruptcy,  and  the  bill 
does  not  aver  that  the  judgment  cut  off  the 
equitable  rights  of  the  Port  Tampa  Com- 
pany, but,  on  the  contrary,  declares  that  if 
that  company  had  any  title  to  the  prop- 
erty, legal  or  equitable,  at  the  time  of  the 
adjudication  of  bankruptcy,  such  title  still 
remains  in  the  company.  It  is  not  averred 
that  the  claim  of  equitable  right  on  the 
part  of  the  company  is  inconsistent  with 
the  judgment,  or  should  be  subordinated 
to  it.  The  present  trustees,  or  either  of 
them,  were  not  made  parties  to  the  eject- 
ment suit,  nor  is  the  company  made  a  party 
to  the  present  action.  And,  upon  the  whole, 
it  seems  to  us  that  by  no  interpretation 
or  construction  can  the  present  bill  be 
deemed  to  have  been  filed  In  aid  of  the 
Judgment  in  ejectment,  or  be  sustained 
upon  that  theory. 


It   is  argued   thai  the   bill   eannot  be 
deemed  to  have  as  its  object  the  staying  of 
a  pending  suit  in  the  state  court,  because 
that  action  abated  upon  Burr's  resignation 
as  trustee,  and  no  further  proceeding  can 
be  had  until  his  successors  have  been  made 
parties.     To  this  point  a  decision  of  the 
Florida  supreme  court  in  the  very  action 
is  cited  (Hull  v.  Burr,  62  Fla.  499,  56  So. 
678).     We  do  not  interpret  this  decision 
as  sustaining  the  contention,  and  in  a  sub- 
sequent stage  of  the  same  litigation    (64 
Fla.  83,  59  So.  787),  the  court  distinctly 
held  that  the  action  did  not  abate  on  the 
resignation  of  Burr,  but  might  be  proceeded 
with    by    his    successors    when    appointed, 
the    same    as    if    originally    instituted    by 
them;  and  that  a  supplemental  bill  was  the 
proper  procedure  to  have  such  successor! 
fonnally  brought  into  the  case  as  parties. 
Indeed,  it  is  only  upon  the  theory  that  de- 
fendants are  prosecuting  that  suit  that  the 
complainanta  show  ground  for  an  injuno- 
tion  against  them. 

To  the  suggestion  that  the  term  ''any^ 
court,"  in  the  bill  of  complaint,  may  include^ 
other  Federal  courts,  it  is^sufficient  to  say* 
that  the  bill  is  devoid  of  any  showing  that 
defendants  are  asserting  claims  against  com- 
plainants' title  in  any  court  other  than  the 
Florida  state  court.  Hence,  there  is  no 
occasion  to  invoke  the  general  rule  that 
the  court  first  obtaining  jurisdiction  of  a 
controversy  should  be  permitted  to  proceed 
without  interference.  Peck  v.  Jenness,  7 
How.  612,  624,  12  L.  ed.  841,  846;  Central 
Nat.  Bank  v.  Stevens,  169  U.  8.  432,  459, 
42  L.  ed.  807,  817,  18  Sup.  Ct.  Rep.  403; 
Bigelow  V.  Old  Dominion  Copper  Min.  ft 
Smelting  Co.  74  N.  J.  Eq.  457,  473  et  seq., 
71  Atl.  153. 

We  deem  that  the  main  object  of  the 
bill,  to  which  all  else  is  incidental,  is  in 
contravention  of  §  265  of  the  Judicial  Code 
(formerly  f  720  of  the  Revised  Statutes), 
and  that  therefore  the  decree  should  be 
affirmed. 


(2S4  U.  8.  726) 
SOUTHERN  RAILWAY  COMPANY,  Plff. 

in  Err., 

V. 

D.  E.  CROCKETT. 

0)URT8  (I  894*)— Ebror  to  Statk  CotTBT 

-— Federal    Question— Suit   Based   on 

Federal  Statute. 

1.  A  decision  of  a  state  court  adverse  to 
plaintiff  in  error's  contention  that,  by  the 
true  construction  of  the  Federal  employers' 
liability  and  safety  appliance  acts,  it  could 
rely  upon  the  common-law  defense  of  as- 
sumption of  risk,  is  reviewable  in  the  Fed- 
eral Supreme  Court. 

[Ed.  Note.— For  other  casos,  see  Courts,  CesL 
Dig.  8S  1049-1077 ;  Dec  Dig.  §  394.*] 
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Mabteb  and  Servant   (§  204*)--Empix)t- 

■B8'     LlABIUTT— ASBUMrTiON     OF    RI8X. 

2.  The  defense  of  assumption  of  risk  ii 
ayailable  to  an  interstate  carrier  under  the 
employers'  liability  act  of  April  22,  1008 
(36  Stat,  at  L.  65,  chap.  140,  U.  8.  Comp. 
Stat.  Supp.  1011,  p.  1322),  as  at  common 
law,  except  in  the  cases  mentioned  in  §  4 
of  tiiat  act,  i.  e.,  "any  case  where  the  yiola- 
tion  by  such  common  carrier  of  any  stat- 
ute enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  sudi 
employee." 

[Ed.  Note.->For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  5>  M4-546 ;  Dec.  Dig.  §  204.*] 

Master  and  Servant  (8  110*)— Safety 
Appuancbb—Stanoard  Hsiqht  of  Lo- 
coKOTivB  Drawbars. 

3.  The  standard  height  of  drawbars,  pro- 
mulgated by  the  Interstate  Commerce  Com- 
mission under  the  authority  of  the  safety 
appliance  act  of  March  2,  1803  (27  Stat, 
at  L.  531,  chap.  106,  U.  S.  Comp.  Stat  1001, 

fi.  3174),  §  6,  if  originally  confined  to 
reight  cars  by  that  section,  was  made  ap- 
plicable to  locomotive  engines  by  the  provi- 
sion of  the  amendatory  act  of  March  2,  1003 
(32  Stat,  at  L.  043,  chap.  076,  U.  S.  Comp. 
Stat.  Supp.  1011,  p.  1314),  that  the  provi- 
sions and  requirements  of  the  acts  of  March 
2,  1803,  and  April  1,  1806  (20  Stat,  at  L. 
65,  chap.  87,  U.  S.  Comp.  Stat.  1001,  p. 
8175),  relating  to  train  brakes,  automatic 
couplers,  grab  irons,  and  the  height  of 
drawbars,  shall  be  held  to  apply  to  all 
trains,  locomotives,  tenders,  cars,  and  simi- 
lar vehicles  used  on  any  railroad  engaged  in 
interstate  commerce  and  in  the  territories 
and  the  District  of  Columbia,  and  to  all 
other  locomotives,  tenders,  cars,  and  simi- 
lar vehicles  used  in  connection  therewith, 
excepting  those  exempted  by  the  earlier  acts 
and  those  used  upon  street  railways. 

FEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  214,  214%;  Dfec.  Dig.  §  110.*] 

[No.  826.] 

Submitted  April   16,   1014.     Decided  June 

22,  1014. 

IN  EKROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  judgment 
which  dismissed  a  petition  for  a  writ  of 
certiorari  and  affirmed  a  judgment  of  the 
Court  of  Civil  Appeals  of  that  state,  which 
had  affirmed  a  judgment  of  the  Circuit 
Court  of  Knox  County  in  favor  of  plaintiff 
hi  a  suit  based  upon  the  Federal  employers' 
liability  and  safety  appliance  acts.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  E.  JefTrtes  and  L.  D.  Smith 
for  plaintiff  in  error. 

Messrs.  J.  A.  Fowler,  A.  C.  Grimm,  and 
^H.  G.  Fowler  for  defendant  in  error. 

•    *Mr.  Justice  Pttney  delivered  the  opinion 
of  the  court: 

Crockett,  the  defendant  in  error,  brought 
this  action   in  the  circuit  court  of  Knox 


county,  Tennessee,  to  recover  damages  for 
personal  injuries  sustained  by  him  while 
in  the  employ  of  the  railway  company.  The 
action  was  based  upon  the  Federal  employer!^ 
liability  act  of  April  22,  1008  (chi^).  149, 
35  Stat,  at  L.  66,  U.  S.  Comp.  Stat.  Supp. 
1011,  p.  1322),  in  connection  with  the  safetyg^ 
appliance  act  of  March  2,  1803  (chap.  106,8« 
27  Stat^at  L.  531,  U.  S.  Comp.  Stat.  lOOlj* 
p.  3174),  and  the  amendments  of  1806  and 
1003  (chap.  87,  20  Stat  at  L.  85,  U.  S. 
Comp.  Stat.  1001,  p.  3175;  chap.  076,  32 
Stat  at  L.  043,  U.  S.  Comp.  Stat  Supp. 
1011,  p.  1314).  He  recovered  a  judgment  in 
the  trial  court,  which  was  alBrmed  by  the 
court  of  civil  appeals.  A  petition  for  a  writ 
of  certiorari  being  presented  to  the  supreme 
court  of  Tennessee,  that  court  dismissed  the 
petition  and  affirmed  the  judgment. 

The  facts,  so  far  as  material,  are  aa 
follows:  Defendant  was  an  interstate  carrier 
by  railroad,  and  plaintiff  was  in  its  employ 
as  a  switchman,  and  was  engaged  in  a 
movement  of  interstate  eommerce  at  the 
time  he  was  injured.  The  date  of  the 
occurrence  was  October  15,  1010.  In  making 
up  a  freight  train,  a  switch  engine,  with 
a  freight  car  attached,  was  being  moved 
down  grade  towards  where  other  freight 
cars  were  standing  upon  the  track,  when 
the  single  car  became  uncoupled  from  the 
engine,  and,  being  propelled  by  gravity  ti^ 
wards  the  standing  cars,  came  into  contact 
with  them.  Plaintiff,  being  upon  the  car 
which  thus  became  uncoupled,  was  by  the 
impact  thrown  against  the  brake  and  in- 
jured. He  insisted  that  the  car  became 
detached  from  the  engine  because  of  the 
defective  condition  of  the  track  at  that 
point,  in  conjunction  with  the  insufficient 
height  of  the  drawbar  on  the  engine.  There 
was  evidence  tending  to  show  that  the 
ground  upon  which  the  track  rested  was 
wet  and  marshy,  and  the  cross-ties  broken 
and  insufficient,  so  that  the  track  was  un- 
even and  rough,  and  that,  as  a  result,  the 
engine  and  the  car  attached  to  it  were 
made  to  alternately  rise  and  fall  at  the 
ends  where  they  were  coupled  together;  and 
tending  further  to  show  that  the  drawbar 
upon  the  engine,  which  was  used  in  coupling 
the  car  to  it  ^&b  not  more  than  30  inches 
high,  measured  from  the  track  to  the  center 
of  the  drawbar;  that  it  was  too  low  to  en- 
fra^  properly  with  the  couplers  of  ordinary 
freight  cars,  and  that,  because  of  the  re- 
sulting inadequacy  of  the  coupling,  together 
with  the  unevenness  of  the  track,  the  car 
in  question  became  detached.  There  waSjSi 
however,  evidence  tending  to  show  that* 
plaintiff  knew  of  the  defective  condition  of 
the  track  and  of  the  engine;  that  he  had 
passed  over  the  same  track  frequently  with 
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the  iame  engine,  Bad  that  prior,  to  the 
occurrence  in  question,  cars  had,  as  he 
knew,  repeatedly  become  detached  from  the 
engine  because  of  the  conditions  mentioned. 
It  was  either  found  or  assumed  by  the 
state  courts  that  defendant's  railway  was 
of  standard  gauge,  and  that  the  standard 
'height  of  drawbars  for  freight  cars  ranged 
between  a  maximum  of  341  inches  and  a 
minimum  of  311  inches.  See  Resolution  of 
Interstate  Conmicrce  Commission,  June  0, 
1893  (Ann.  Hep.  I.  C.  C.  1893,  pp.  74,  263), 
construed  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor,  210  U.  8.  281,  289,  52  L.  ed.  1001, 
1065,  28  Sup.  Ct  Rep.  616,  21  Am.  Neg. 
Rep.  464,  see  also,  Ann.  Rep.  I.  C.  C.  1896,  p. 
94.  It  should  be  noted  that  the  alleged  cause 
of  action  arose  October  15,  1910,  after  the 
enactment  of  the  amendment  of  that  year 
to  the  safety  appliance  act,  but  before  the 
taking  effect  of  the  Commission's  order 
respecting  drawbars,  made  pursuant  to  the 
new  law.  This  order,  while  dated  October 
10,  1910,  became  effective  on  December  31 
following. 

Defendant  requested  the  trial  court  to 
direct  a  verdict  in  its  favor,  upon  the  ground 
that  plaintiff  admittedly  knew  of  the  defects 
and  therefore  assumed  the  risk.  The  court 
refused  the  motion,  and  likewise  refused  the 
request  of  defendant  for  an  instruction  to 
the  jury  in  the  following  terms:  "If  the 
jury  should  find  from  the  evidence  that  the 
drawbar  of  the  engine  was  defective  by 
being  too  low,  or  the  track  defective,  and 
that  this  caused  the  engine  to  become  de- 
tached from  the  cars,  and  this  caused  the 
plaintiff's  injury,  still,  if  you  should  further 
find  that  these  defective  conditions  had 
existed  prior  to  that  time  with  the  knowl- 
edge of  the  plaintiff,  and  plaintiff  knew 
before  he  went  to  work  that  the  defect 
existed  at  that  time,  and  that  by  reason 
thereof  the  engine  had  been  accustomed  to 
become  uncoupled,  and  he  appreciated  the 
e:  danger,  then  the  court  charges  you  that 
•  nnder  those  facts  the  plaintiff* could  not 
recover,  and  your  verdict  should  be  in 
favor  of  the  defendant." 

The  contentions  of  defendant,  overruled 
by  each  of  the  state  courts  and  here  renewed, 
are,  that  by  the  true  interpretation  of  the 
employers'  liability  act,  the  common-law 
rule  respecting  the  assumption  of  risk  was 
not  aboliehed  except  in  cases  where  the 
violation  by  the  carrier  of  some  statute 
enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  of  the  employee;  and 
that  by  the  safety  appliance  act  and  amend- 
ments, as  properly  interpreted,  the  height 
or  construction  of  the  drawbars  of  loco- 
motives was  not  regulated,  so  that  the  fact 
that  the  drawbar  in  question  was  only  30 


inches  high  was  not  a  vlolatian  of  these  acts^ 
and  hence  afforded  no  ground  for  a  re- 
covery under  the  employers'  liability  act. 

There  is  a  motion  to  dismiss,  based  upon 
the  insistence  that  the  record  presents  no 
question  revie^ble  in  this  court  under 
§  237,  Judicial  Code  (act  of  March  3,  1911, 
chap.  231,  36  Stat  at  L.  1156,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  227).  The  motion 
must  be  overruled,  upon  the  authority  of 
St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Taylor, 
210  U.  S.  281,  293,  52  L.  ed.  1061,  1067,  28 
Sup.  Ct.  Rep.  616,  21  Am.  Neg.  Rep.  464; 
Seaboard  Air  Line  R.  Co.  v.  Duvall,  225  U« 
S.  477,  486,  66  K  ed.  1171,  1175,  32  Sup. 
Ct.  Rep.  790;  St.  Louis,  I.  M.  &  S.  R.  Ca 
V.  McWhirter,  229  U.  S.  265,  57  L.  ed.  1179, 
33  Sup.  Ct.  Rep.  858;  Seaboard  Air  Line  R. 
Co.  V.  Horton,  233  U.  S.  492,  499,  58  L.  ed. 
— ,  34  Sup.  Ct,  Rep.  6Sfi. 

Upon  the  merits,  we  of  course  sustain  the 
contention  that  by  the  employers'  liability 
act  the  defense  of  assumption  of  risk  re- 
mains as  at  common  law,  saving  in  the  cases 
mentioned  in  §  4,  that  is  to  say :  "Any  case 
where  the  violation  by  such  common  carrier 
of  any  statute  enacted  for  the  safety  of  em- 
ployees  contributed  to  the  injury  or  death 
of  such  employee."  Seaboard  Air  Line  R. 
Co.  V.  Horton,  233  U.  S.  492,  508,  58  L.  ed. 
— ,  34  Sup.  Ct  Rep.  685. 

This  leaves  for  determination  the  ques- 
tion whether  the  provision  of  §  5  of  the 
safety  appliance  act  of  1893  respecting  the 
standard  height  of  drawbars,  together  with 
the  order  of  the  Interstate  Commerce  Com-JJ 
mission*promu1gated  in  pursuance  of  it,  andS* 
the  1903  amendment  of  that  act,  had  the 
effect  of  regulating  the  height  of  draw- 
bars upon  locomotive  engines,  as  contended 
by  plaintiff,  or  upon  freight  cars  only,  as 
contended  by  defendant  1 

1  Safety  Appliance  Act  of  March  2,  1893, 
chap.  196,  27  Stat,  at  L.  531,  U.  S.  Comp. 
Stat  1901,  p.  3174. 

"An  Act  to  Promote  the  Safety  of  Em- 
ployees and  Travelers  upon  Railroads  by 
Compelling  Common  Carriers  Engaged  in 
Interstate  Commerce  to  Equin  Their  Cars 
with  Automatic  Couplers  ana  Continuous 
Brakes,  and  Their  Ix)comotive8  with  Driv- 
ing-wheel  Brakes,  and  for  Other  Purposes. 

"Be  it  enacted,  etc.,  that  from  and  after 
the  first  day  of  January,  eighteen  hundred 
and  ninety-eight,  it  shall  be  unlawful  for 
any  common  carrier  engaged  in  interstate 
commerce  by  railroad  to  use  on  its  line  any 
locomotive  engine  in  moving  interstate  traf- 
fic not  equipped  with  a  power  driving-wheel 
brake  and  appliances  for  operating  the 
train-brake  system,  or  to  run  any  train  in 
such  traffic  after  said  date  that  has  not  a 
sufficient  number  of  cars  in  it  so  equipped 
with  power  or  train  brakes  that  the  engineer 
on  the  locomotive  drawing  such  train  can 
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*  *In  Johnson  t.  Southern  P.  Go.  196  U.  8. 

1,  40  L.  ed.  363,  25  Sup.  Ct  Rep.  158,  17 
Am.  Keg.  Rep.  412,  a  case  that  arose  under 
the  act  as  it  stood  before  the  1003  amend- 
menty   it  was  held  that  the  provision  of 

g§  2   rendering  it  "unlawfu^or  any  such 

*  common  carrier  to  haul  or  permit* to  be 
hauled  or  used  on  its  line  any  car  used  in 
moving  interstate  traffic  not  equipped  with 
couplers  coupling  automatically  by  impact, 
and  which  can  be  uncoupled  without  the 
necessity  of  men  going  between  the  ends 
of  the  cars,"  was  broad  enough  to  embrace 
locomotive  engines  within  the  description 
"any  car."  This  conclusion  was  based  upon 
the  declared  purpose  of  Congress  to  promote 
the  safety  of  employees  and  travelers  upon 
railroads  engaged  in  interstate  commerce, 
and  the  specific  intent  to  require  the  in- 
stallation of  such  an  equipment  that  the 
cars  would  couple  with  each  other  auto- 
matically by  impact,  and  obviate  the  neces- 

^sity  of  men  going  beween  them  either  for 
g coupling  or  for  uncoupling.    The  court,  by 

*  Mr.  *Chief  Justice  Fuller,  pointed  out  ( pp. 
20,  21)   that  by  the  amendment  of  March 

2,  1003,  the  provisions  and  requirements  of 
the  act  were  extended  to  common  carriers 
by  railroad  in  the  territories  and  the  Dis- 
trict of  Columbia,  and  were  made  to  apply 
''in  all  eases,  whether  or  not  the  couplers 
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brought  together  are  of  the  same  kind, 
make,  or  type,"  and  that  the  provisions  and 
requirements  relating  to  train  brakes,  auto- 
matic couplers,  grab  irons,  and  the  height 
of  drawbars,  were  made  to  apply  to  "all 
trains,  locomotives,  tenders,  cars,  and  simi- 
lar vehicles,  used  in  any  railroad  engaged 
in  interstate  conmierce."  And  it  was  said 
that  this  amendment  was  affirmative  and 
declaratory  of  the  meaning  attributed  by 
the  court  to  the  prior  law. 

In  Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co. 
205  U.  S.  1,  10,  61  L.  ed.  681,  685,  27  Sup. 
Ct.  Rep.  407,  it  was  held  that  a  shovel  car 
was  within  the  contemplation  of  §  2. 

In  Southern  R.  Co.  v.  United  States,  222 
U.  S.  20,  26,  56  L.  ed.  72,  74,  32  Sup.  Ct. 
Rep.  2,  3  N.  C.  C.  A.  822,  it  was  held  that 
the  1003  amendment  had  enlarged  the  scope 
of  the  original  act  so  as  to  embrace  all 
locomotives,  cars,  and  similar  vehicles  used 
on  any  railway  that  is  a  highway  of  inter- 
state commerce,  whether  the  particular  vehi- 
cles were  at  the  time  employed  in  interstate 
commerce  or  not. 

In  Penncll  v.  Philadelphia  ft  R.  R.  Co. 
231  U.  S.  675,  58  L.  ed.  — ,  34  Sup.  Ct  Rep. 
220,  the  question  was  whether  the  provision 
respecting  automatic  couplers  was  appli- 
cable to  the  coupling  between  the  locomo- 
tive and  the  tender.    This  was  answered  in 


control  its  speed  without  requiring  brake- 
men  to  use  the  common  hand  brake  for  that 
purpose. 

"Sec.  2.  That  on  and  after  the  first  day 
of  January,  eighteen  hundred  and  ninety- 
eight,  it  shall  TO  unlawful  for  any  common 
carrier  to  haul  or  permit  to  be  hauled  or 
used  on  its  line  any  car  used  in  moving  in- 
terstate traffic  not  equipped  with  couplers 
coupling  automatically  by  impact,  and 
which  can  be  uncoupled  without  the  neces- 
sity of  men  going  between  the  ends  of  the 
ears. 

•        ••.•••• 

"Sec  5.  That  within  ninety  days  from  the 
passage  of  this  act  the  American  Railway 
Association  is  authorized  hereby  to  desig- 
nate to  the  Interstate  Commerce  Commis- 
sion the  standard  height  of  drawbars  for 
freight  cars,  measured  perpendicular  from 
the  level  of  the  tops  of  the  rails  to  the  cen- 
ters of  the  drawbars,  for  each  of  the  sev- 
eral gauges  of  railroads  in  use  in  the  United 
States,  and  shall  fix  a  maximum  variation 
from  such  standard  height  to  be  allowed 
between  the  drawbars  of  empty  and  loaded 
cars.  Upon  their  determination  being  cer- 
tified to  the  Interstate  Commerce  Commis- 
sion, said  Commission  shall  at  once  give 
notice  of  the  standard  fixed  upon  to  all 
common  carriers,  owners,  or  lessees  engaged 
in  interstate  commerce  in  the  United  States 
by  such  means  as  the  Commission  may  deem 
proper.  But  should  said  association  fail 
to  determine  a  standard  as  above  provided, 
it  shall  be  the  duty  of  the  Interstate  Com- 


I  merce  Commission  to  do  so,  before  July 
first,  eighteen  hundred  and  ninety-four,  and 
immediately  to  give  notice  thereof  as  afore- 
said. And  after  July  first,  eighteen  hun- 
dred and  ninety-five,  no  cars,  either  loaded 
or  unloaded,  shall  be  used  in  interstate 
traffic  which  do  not  comply  with  the  stand- 
ard above  provided  for. 

"Sec  6.  That  any  such  common  carrier 
using  any  locomotive  engine,  running  any 
train,  or  hauling  or  permitting  to  be  hauled 
or  used  on  its  line  any  ear  in  violation  of 
anv  of  the  provisions  of  this  act,  shall  be 
liable  to  a  penalty  of  one  hundred  dollars 
for  each  and  every  such  violation  .  .  . 
Provided,  that  nothing  in  this  act  contained 
shall  apply  to  trains  composed  of  four-wheel 
cars,  or  to  locomotives  used  in  hauling  such 
trains. 

"Sec.  8.  That  any  employee  of  any  such 
common  carrier  who  may  be  injured  by  any 
locomotive,  car,  or  train  in  use  contrary  to 
the  provision  of  this  act  shall  not  be  deemed 
thereby  to  have  assumed  the  risk  thereby 
occasioned,  although  continuing  in  the  em- 
ployment of  such  carrier  after  the  unlaw- 
furuse  of  such  locomotive,  car,  or  train  had 
been  brought  to  his  knowledge." 

Amendment  of  April  1,  1896,  chap.  87, 
20  Stat,  at  L.  85,  tJ.  S.  Comp.  Stat.  1001, 
p.  3176. 

"Be  it  enacted,  etc,  that  section  six 
an  act  entitled    •    •    •    be  amended  so  «• 

I  to  read  as  follows: 

I     '''Sec  6.  That  any  such  common  carrier 
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the  negative,  tfa«  eourt  taying  (pb  678)  t 
Tngine  and  tender  are  a  single  thing; 
■eparable,  It  maj  be,  but  never  separated 
in  their  ordinary  and  essential  use.  The 
connection  between  them,  that  is,  between 
the  engine  and  tender,  it  was  testified,  was 
in  the  nature  of  a  permanent  coupling,  and 
it  was  also  testified  that  there  was  prac- 
tically no  opening  between  the  engine  and 
ee  tender,  and  that  attached  to  the  engine  was 
#*a  drawbar  which  fitted  in  the^yoke  of  the 
tender,  and  the  pin  was  dropped  down  to 
connect  drawbar  and  yoke.  The  necessary 
deduction  from  this  is  that  no  dangerous 
position  was  assumed  by  an  employee  in 
coupling  the  engine  and  tender,  for  the  rea* 
son  that  the  pin  was  dropped  through  the 
bar  from  the  tank  of  the  tender." 

In  each  of  these  eases,  the  letter  of  the 
act  was  construed  in  the  light  of  its  spirit 
and  purpose,  as  indicated  by  its  title  no  less 
than  by  the  enacting  clauses.  The  same 
guiding  principle  should  be  adhered  to  in 
considering  the  question  now  presented. 
Conceding  that  it  may  be  doubtful  whether 
the  act,  in  its  original  form,  evidenced  an 
intent  on  the  part  of  Congress  to  stand- 
ardize the  height  of  drawbars  upon  vehicles 
other  than  freight  cars,  and  therefore  as- 
suming for  argument's  sake  that  the  act  was 
not  in  this  respect  applicable  to  locomotive 


engines,  it  seems  to  lu  that  the  amendment 
of  1903,  manifestly  enacted  lor  the  purpose 
of  broadening  the  scope  of  the  original  act, 
must,  upon  a  fair  construction,  be  deemed 
to  extend  its  provisions  and  requirements 
respecting  the  standard  height  of  drawbars, 
BO  as  to  make  them  applicable  to  locomo- 
tives, excepting  such  as  are  in  terms  ez- 
emptedi 

There  was  abundant  reason  for  applying 
the  standard  to  locomotives.  The  drawbar 
-HBometimes  called  the  "drawhead"~~car- 
ries  at  its  outer  end  the  device  or  mechan- 
ism for  coupling  the  cars.  The  height  of 
the  drawbar  determines  the  height  of  the 
coupler,  and  has  an  intimate  relation  not 
only  to  the  safety  of  the  coupling  operation, 
but  to  the  security  of  the  coupling  when 
made.  See  Car  Builders  Diet.  (1884),  title^ 
"Drawbar"  and  "Drawhead,"  and  Figs.  395- 
643;  Voss,  Railway  Construction  (1892) 
pp.  16,  91,  etc  The  evidence  in  this  case 
shows,  without  contradiction,  that  the  g^rip- 
ping  surface  of  the  coupling  knuckle  on 
the  freight  car  in  question,  measured  ver-^ 
tically,  was  between  7  and  9  inches,  andeo 
that^because  of  the  comparatively  low  level** 
of  the  engine's  drawbar  the  effective  grip 
was  reduced  to  the  point  of  practical  in- 
efficiency. Indeed,  it  is  not  seriously  dis- 
puted that  there  exists  as  much  reason  for 


using  any  locomotive  engine,  running  any 
train,  or  hauling  or  permitting  to  be  hauled 
or  used  on  its  line  any  car  in  violation  of 
any  of  the  provisions  of  this  act,  shall  be 
liable  to  a  penalty  of  one  hundred  dollars 
for  each  and  every  such  violation.  .  .  . 
Provided,  that  nothing  in  this  act  contained 
shall  apply  to  trains  composed  of  four-wheel 
can  or  to  trains  composed  of  eight-wheel 
standard  logging  cars  where  the  height  of 
such  car  from  top  of  rail  to  center  of  coup- 
ling does  not  exceed  twenty-five  inches,  or 
to  locomotives  used  in  hauling  such  trains 
when  such  cars  or  locomotives  are  exclusive- 
ly used  for  the  transportation  of  logs.' " 

Amendment  of  March  2,  1903,  chap.  976, 
82  Stat,  at  L.  943,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1314. 

'^e  it  enacted,  etc.,  that  the  provisions 
and  requirements  of  the  act  entitled,  'An 
Act  to  Promote  the  Safety  of  Enoployees 
and  Travelers  upon  Railroads  by  Compel- 
ling Common  Carriers  Engaged  in  Interstate 
Commerce  to  Equip  Their  Cars  with  Auto- 
matic Couplers  and  Continuous  Brakes, 
and  Their  Locomotives  with  Driving-wheel 
Brakes,  and  for  Other  Purposes,'  approved 
March  second,  eighteen  hundred  and  ninety- 
three,  and  amended  April  first,  eighteen 
hundred  and  ninety-six,  shall  be  held  to  ap- 
ply to  comraon  carriers  by  railroads  in  the 
territories  and  the  District  of  Columbia, 
and  shall  apply  in  all  cases,  whether  or  not 
the  couplers  brought  together  are  of  the 
lame  kind,  make,  or  type;  and  the  provi- 
sions and  requirements  hereof  and  of  said 


acts  relatinff  to  train  brakes,  automatic 
couplers,  rrab  irons,  and  the  height  of  draw- 
bars shall  be  held  to  apply  to  all  trains, 
locomotives,  tenders,  cars,  and  similar  vehi- 
cles used  on  any  railroad  engaged  in  inter- 
state commerce,  and  in  the  territories  and 
the  District  of  Columbia,  and  to  all  other 
locomotives,  tenders,  cars,  and  similar  vehi- 
cles used  in  connection  therewith,  excepting 
those  trains,  cars  and  locomotives  exempted 
by  the  provisions  of  section  six  of  said  act 
of  Marcn  second,  eighteen  hundred  and  nine- 
ty-three, as  amended  by  the  act  of  April 
first,  eighteen  hundred  and  ninety-six,  or 
whidi  are  used  upon  street  railways." 

Amendment  of  April  14,  1910,  chap.  160, 
36  Stat,  at  L.  298,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1328. 

"Sec.  3.  .  .  .  Said  Commission  is 
hereby  given  authority,  after  hearing,  to 
modify  or  change,  and  to  prescribe  the 
standard  height  of  drawbars,  and  to  fix 
the  time  within  which  such  modification  or 
change  shall  become  effective  and  obligatory, 
and  prior  to  the  time  so  fixed  it  shall  be 
unlawful  to  use  any  car  or  vehicle  in  inter- 
state or  foreign  trafiie  which  does  not  com- 
ply with  the  standard  now  fixed  or  the 
standard  so  prescribed,  and  after  the  time 
so  fixed  it  shall  be  unlawful  to  use  any  car 
or  vehicle  in  interstate  or  foreign  traffic 
which  does  not  comply  with  the  standard 
so  prescribed  by  the  dommission." 
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hATing  the  drawban  of  the  looomotiye  ad* 
juated  to  a  standard  of  height  as  exists  in 
the  case  of  freight  cars. 

The  experience  of  the  Interstate  Com- 
merce Commission,  in  seeing  to  the  enforce- 
ment of  the  act  of  1893,  tended  to  emphasize 
the  importance  of  interchangeable  equip- 
ment upon  the  rolling  stock  of  railroads 
engaged  in  interstate  commerce,  so  that 
cars  used  in  such  commerce  would  readily 
couple  with  cars  not  so  used,  and  that 
locomotives  could  be  readily  coupled  with 
cars  of  either  sort.  The  16th  Annual  Re- 
port of  the  Commission,  1902,  p.  61,  recom- 
mended to  Congress,  int9r  alia:  "That  pro- 
visions relating  to  automatic  couplers, 
grab  irons,  and  the  height  of  drawbars,  be 
made  to  apply  to  all  locomotiyes,  tenders, 
cars,  and  similar  Tehicles,  both  those 
equipped  in  interstate  commerce  and  those 
naed  in  connection  therewith  (except  those 
trains,  cars,  and  locomotives  exempted  by 
the  acta  of  March  2,  1893,  and  April  1, 
1896)."  This  recommendation  appears  to 
have  been  evoked  by  the  decision  of  the 
circuit  court  of  appeals  in  Johnson  v. 
Southern  P.  Co.  54  C.  C.  A.  508,  117  Fed. 
462,  12  Am.  Neg.  Rep.  398,  afterwards  re- 
versed by  this  court  in  196  U.  S.  1,  49  Ii. 
ed.  363,  26  Sup.  Gt.  Rep.  158,  17  Am.  Neg. 
Rep.  412.  The  cxmrt  of  appeals  held  that 
there  was  nothing  in  the  act  of  1893  to  re- 
quire a  eomfl6n  carrier  engaged  in  inter- 
state commerce  to  have  every  car  on  its 
railroad  equipped  with  the  same  kind  of 
coupling,  or  to  require  that  every  car 
should  be  equipped  with  a  coupler  that 
would  couple  automatically  with  every  oth- 
er coupler  with  which  it  might  be  brought 
Into  contract;  and  also  that  the  act  did  not 
forbid  the  use  of  an  engine  not  equipped 
with  automatic  couplers.  Congress  not  only 
responded  to  the  reconmiendation  of  the 
^Commission,  but  enlarged  the  act  more 
eo broadly  by  enacting  (amendment  of  March 
•  2,  1903,  set  forth  in  footnote,* supra)  that 
the  provisions  and  requirements  of  the 
original  act  should  be  held  (a)  to  apply 
to  common  carriers  by  railroad  in  the  ter- 
ritories and  the  District  of  Columbia;  (b) 
to  apply  in  all  cases,  whether  or  not  the 
couplers  brought  together  are  of  the  same 
kind,  make,  or  type;  (c)  that  "the  provi- 
sions and  requirements  .  .  .  relating 
to  train  brakes,  automatic  couplers,  grab 
irons,  and  the  height  of  drawbars,  shall  be 
held  to  apply  to  all  trains,  locomotives, 
tenders,  cars,  and  similar  vehicles  used  on 
any  railroad  engaged  in  interstate  com- 
merce, and  in  the  territories  and  the  Dis- 
trict of  Columbia,  and  to  all  other  locomo- 
tives, tenders,  cars,  and  similar  vehicles 
used    in    connection    therewith,"    excepting 


those  exempted  by  the  act  of  March  ^,  1899^ 
as  amended  April  1,  1896,  and  those  need 
upon  street  railways.  We  have  to  do  ea* 
pecially  with  the  latter  clause.  As  was 
intimated  in  Southern  R.  Co.  v.  United 
States,  222  U.  S.  25,  6€  L.  ed.  74,  32  Sup. 
Ct.  Rep.  2,  8  N.  C.  C.  A.  822,  its  collocation 
of  phrases  is  not  altogether  artistic  But 
at  leaat  the  purpose  is  plain  that  where 
one  vehicle  is  used  in  connection  with  an- 
other, that  portion  of  tlie  equipment  of  each 
that  has  to  do  with  the  safety  and  security 
of  the  attachment  between  them  shall  con- 
form to  standard.  We  cannot  assent  to  the 
argument  that  the  clause  means  only  that 
the  locomotives  used  ui)on  all  railroads  en- 
gaged  in  interstate  commerce  and  in  the 
territories  and  the  District  of  Columbia 
are  to  be  equipped  with  the  appliances  pro- 
vided by  the  original  act  for  locomotives, 
and  so  on  with  the  other  classes  of  cars, 
and  that  h^ioe  the  amendatory  act  haa 
merely  the  effect  of  prescribing  the  stand- 
ard height  of  drawbars  with  respect  to 
freight  cars,  becauae  the  original  act  re- 
quired such  a  standard  only  with  respect 
to  cars  of  that  type.  This  would  give  alto- 
gether too  narrow  a  construction  to  the 
language  employed  by  Congress,  and  would 
lose  sight  of  the  spirit  and  purpose  of  the 
legislation.  We  deem  the  true  intent  and^o 
meaning  to  be  that  the  provisions  and  r»>k* 
quirements*  respecting  train  brakes,  auto-* 
matic  couplers,  grab  irons,  and  the  height 
of  drawbars  shall  be  extended  to  all  rail- 
road vehicles  used  upon  any  railroad  en- 
gaged in  interstate  commerce,  and  to  all 
other  vehicles  used  in  connection  with  them, 
so  far  as  the  respective  safety  devices  and 
standards  are  capable  of  being  installed 
upon  the  respective  vehicles.  It  follows 
that  by  the  act  of  1903  the  standard  height 
of  drawbars  was  made  applicable  to  locomo- 
tive engines  as  well  as  to  freight  cars. 
And  so  it  was  held  by  the  circuit  court  of 
appeals  for  the  ninth  circuit  in  Chicago^ 
M.  ft  P.  S.  R.  Co.  V.  United  States,  116  a 
C.  A.  444,  196  Fed.  882,  884. 
Judgment  affirmed. 


mi  U.  8.  738) 
JOHN  E.  ROLLER,  Plff.  in  Err., 

V. 

MARY  H.  MURRAY,  Holmes  Conrad,  Trus- 
tee, George  A.  Wheelock,  et  al. 

Courts  (8  394*)— Error  to  State  Court 
—Frivolous  Federal  Question— Due 
Process  of  Law. 

1.  No  substantial  question  of  Federal 
right  which  will  support  a  writ  of  error 
from  the  Federal  Supreme  Court  is  pre- 
sented by  a  contention  in  a  state  court  that 
to  give  conclusive  effect  to  a  judgment  of  a 
court  of  another  state  which  had  jurlsdio- 


*For  other  cases  see  same  lupic  &  S  numbbk  In  Deo.  A  Am.  Digs.  1907  to  date.  &  Rep'r  lDdexe« 
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tion  of  th«  sabjeet-matter  and  of  the  partieB 

is  to  deny  due  procesa  of  law. 

[Ed.  Noie.—For  other  cases,  nee  Courts*  Gent. 
Dig.  §§  1049-1077 ;  Dec.  Dig.  §  394.«] 

Courts  (§  395*)--Federal  Question— 
Collateral  Attack  on  Judgment  of 
SiSTEB  State. 

2.  The  proper  mode  of  obtaining  a  review 
of  the  Federal  question,  if  any,  involved  in 
a  deciBion  of  a  state  court  refusing  to  enter- 
tain a  third  amended  bill,  is  by  prosecution 
of  a  writ  of  error  under  the  Juaicial  Code, 
I  237,1  from  ttie  Federal  Supreme  Court,  and 
cot  by  attacking  the  judgment  collaterally 
on  that  ground  when  it  is  pleaded  as  res 
judicata  in  a  suit  in  the  courts  of  another 

state. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §5  1078,  1079 :  Dec.  Dig.  5  395.*] 

[No.  966.] 

Submitted  May  25,  1014.    Decided  June  22, 

1914. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia  to 
review  a  decree  which  affirmed  a  decree  of 
the  Circuit  Court  of  Pendleton  County,  in 
that  state,  sustaining  a  plea  of  res  judicata 
and  dismissing  the  bill  in  a  suit  to  estab- 
lish a  trust.  Dismissed  for  want  of  juris- 
diction. 

See  same  ease  below,  71  W.  Va.  161,  — 
IJELA.(NJS.)  — ,  76  S.  E.  172. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.  Roller,  in  propria  per- 
mma,  and  Herbert  W.  Wyant  for  plaintiff  in 
error. 

Messrs.  Holmes  Conrad  and  Edward  S. 

Conrad  for  defendants  in  error. 

ft 

•  *Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  was  sued  oat  under 
I  237,  Judicial  Code  (act  of  Iklarch  3,  1011, 
M  SUt.  at  L.  1156,  chap.  231,  U.  S.  Comp. 
Stat.  Snpp.  1011,  p.  227),  in  order  to  bring 
under  review  a  judgment  of  the  supreme 
eourt  of  appeals  of  the  state  of  West  Vir- 
ginia (71  W.  Va.  161,  —  Ia.R.A.(N.S.)  — , 
76  8.  E.  172),  which  affirmed  a  decree  of 
the  circuit  eourt  of  Pendleton  county,  in 
that  state,  in  an  equitable  action  brought 
by  plaintiff  in  error  against  defendants  in 
error.  His  original  bill  was  filed  May  10, 
1901,  and  an  amended  bill  was  filed  in  De- 
cember, 1007.  Complainant  therein  averred 
that  in  the  year  1872  he  was  employed  by 
the  late  Emily  Hollingsworth,  of  the  city 
ol  Philadelphia,  as  attorney,  to  recover  for 
her  a  tract  of  52,000  acres  of  land  situate 
in  the  counties  of  Rockingham  and  Augusta, 
in  the  state  of  Virginia,  and  the  county  of 

$  Pendleton,  in  the  state  of  West  Virginia, 


fully  endeavored  to  discharge  the  duties 
imposed  upon  him  by  the  employment;  that 
from  time  to  time  various  parcels  of  lan^ 
were  recovered  from  adverse  claimants, 
some  by  compromise  settlements  and  others 
by  actions  of  ejectment,  until  the  entire 
tract  of  52,000  acres  was  recovered,  the 
actual  litigation  not  being  completed  until 
some  time  in  the  year  1893;  that  portions 
of  the  property  had  been  sold,  so  that  in 
the  year  1880  there  remained  of  the  lands 
recovered  about  44,000  acres  undisposed  of, 
from  the  proceeds  of  the  sale  of  which  com- 
plainant was  to  receive  payments  on  ac- 
count of  his  services;  that  on  or  about  April 
1,  1880,  the  said  Emily  Hollingsworth 
made  a  deed  of  gift  of  the  unsold  lands, 
amounting  to  about  44,000  acres,  to  Mary 
H.  Murray,  one  of  the  defendants,  upon 
condition  that  she  should  pay  to  complain- 
ant one  fifth  of  the  proceeds  thereafter  to 
be  realized  on  the  sale  of  the  lands,  and 
that  she  should  hold  the  same  as  trustee 
for  complainant,  and  complainant  avers 
that  the  said  Mary  H.  Murray  accepted  said 
deed  upon  that  condition,  and  became  liable 
to  complainant  for  the  said  proportion  of 
said  proceeds  of  sale  and  for  the  reason* 
able  value  of  his  services  rendered  by  him 
to  Miss  Hollingsworth,  and  to  be  there- 
after rendered  to  the  said  Mary  H.  Murray; 
that  the  latter,  having  accepted  the  convey- 
ance, continued  to  act  imder  it  and  in  con- 
formity with  it  until  May  25,  1001,  when 
for  the  first  time  she  repudiated  it.  The 
object  of  the  bill  was  to  enforce  a  trust  as 
to  the  undivided  one  fifth  of  the  land  and 
of  the  purchase  money  upon  sales  made  of 
the  same,  as  against  Mary  H.  Murray  and 
her  grantees  with  notice.  Mrs.  Murray 
pleaded  that  in  a  chancery  cause  brought 
by  the  same  complainant  against  her,  with 
others,  in  the  circuit  court  for  the  county 
of  Rockingham,  in  the  state  of  Virginia,  a 
court  of  competent  jurisdiction,  complain- 
ant asserted  and  claimed  that  there  was 
due  to  him  from  her  the  same  sum  of  money9 
and  the  same^debt,  as  compensation  for  the^ 
same  services  alleged  in  his  present  bill, 
and  that  the  cause  of  action  was  the  same 
as  now  set  up  and  asserted;  that  on  June 
24,  1907,  a  final  decree  was  made  and  en- 
tered in  said  cause  by  the  said  circuit  court, 
and  this,  on  appeal,  was  affirmed  by  the 
supreme  court  of  appeals  of  Virginia  In  ac- 
cordance with  opinions  found  in  107  Va. 
527,  50  S.  E.  421,  in  which  it  was  held 
that  defendant  Mary  H.  Murray  was  a 
privy  in  estate  to  Miss  Hollingsworth,  her 
grantor,  and  a  privy  also  to  the  contract 
with  complainant,  and  that  the  said  su- 
preme court  of  appeals  of  Virginia,  affirm- 


S*and   immediately  undertook*  the  necessary    ing  the  circuit  court,  determined  that  com- 
work  and  labor,  and  diligently  and  faith-    plainant  had  no  right  to  recover  on  said 

•For  other  cases  see  same  topio  k  S  Nmcna  in  Dec.  a  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
«Act  March  S.  1911,  o.  m,  36  SUt  1156  (U.  8.  Comp.  St.  Supp.  1911,  p.  2S7). 
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cause  of  action,  wherefore  defendant  plead- 
ed  the  final  adjudication  of  the  Virginia 
court  as  re$  judicata.  There  was  filed  with 
the  plea  a  certified  copy  of  the  record  of 
the  proceedings  had  in  the  circuit  court 
of  Rockingham  county,  Virginia^  and  in  the 
supreme  court  of  appeals  of  that  state. 
Subsequently,  complainant  filed  in  the  Pen- 
dleton county  court  written  objections  to 
the  plea  of  rea  judicata  upon  the  following 
grounds:  First,  that  the  circuit  court  of 
Rockingham  county,  Virginia,  after  the 
rendition  of  the  judgment  pleaded  by  de* 
fcndant,  in  another  cause  pending  in  that 
court  between  the  Chesapeake- Western  Com- 
pany and  the  complainant^  John  £.  Roller, 
and  others,  in  which  latter  cause  the  said 
Mary  H.  Murray  was  impleaded  as  a  party, 
decreed  that  the  matters  iuTolved  in  the 
eause  pending  in  the  circuit  court  of  Pen- 
dleton county,  West  Virginia,  were  not  con- 
cluded by  the  judgment  and  decree  of  the 
circuit  court  of  Rockingham  county,  Vir- 
ginia, and  did  therefore  vacate  and  dis- 
solve certain  injunctions  previously  award- 
ed in  that  cause,  restraining  complainant 
from  further  prosecution  in  the  West  Vir- 
ginia court  of  his  present  suit  against  said 
^Mary  H.  Murray.  Secondly,  that  the  cause 
2  of  action  and  grounds  of  jurisdiction  and 
«  relief  in  the  present  cause  are«not  the  same 
as  those  set  out  in  the  record  filed  in  the 
plea  of  rea  judicata.  And  thirdly,  that  the 
record  and  judgment  of  the  Virginia  court 
should  not  be  enforced  as  res  judicata  for 
the  following  reasons:  (a)  that  the  courts 
of  West  Virginia  do  not  enforce  foreign 
judgments  that  are  contrary  to  the  laws 
and  public  policy  of  that  state;  (b)  that 
the  decree  rests  not  upon  rights  arising 
€»  contractu,  or  upon  torts  based  on  natural 
rights,  but  upon  a  penalty  denounced  by 
the  policy  of  the  law  of  Virginia  which  is 
not  so  denounced  by  the  policy  of  the  law 
of  the  state  of  West  Virginia,  and  that  it 
is  not  one  of  such  nature  as  the  courts  of 
West  Virginia  will  enforce;  and  (c)  that 
the  lesD  loci  rei  sites  determines  the  juris- 
diction and  relief  to  be  given  by  this  court 
as  to  the  land  in  the  bill  referred  to,  re- 
gardless of  the  judgment  of  any  sister  state 
as  to  land  therein  situate. 

The  circuit  court  of  Pendleton  county, 
West  Virginia,  sustained  the  plea  of  res 
judicata  and  dismissed  the  bill,  and  it  is 
ihe  judgment  of  the  court  of  last  resort  of 
West  Virginia,  affirming  this  decree,  that 
is  now  under  review. 

There  are  three  assignments  of  error,  the 
•substance  of  which  is  as  follows: 

First,  that  the  court  erred  in  holding 
that  the  plea  of  res  judicata  filed  by  the 
•defendant  Mary  H.  Murray  was  a  good  and 
«ufficient  plea,  for  the  reason  that  the  decree 
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therein  relied  ap<m  in  terms  provided  that 
it  should  be  without  prejudice  to  complain- 
ant's right  to  institute  other  proceedings 
upon  a  quantum  tneruit  if  so  advised,  and 
that  the  record  shows  the  cause  of  action 
and  ground  of  jurisdiction  were  not  the 
same  in  the  present  West  Virginia  action 
as  those  set  out  and  contained  in  the  re<^ 
ord  in  the  Virginia  action;  the  present  ac- 
tion being  based  upon  a  quantum  meruit 
for  just  and  reasonable  compensation  for 
services  rendered  by  complainant  in  and 
about  the  recovery  of  the  tract  of  land  in 
controversy. 

*  Second,  that  the  court  erred  in  sustain-* 
ing  the  action  of  the  court  below  upholding 
the  plea  of  res  judicata,  because  the  decrees 
in  the  Virginia  courts  presented  in  that  plea 
were  void  and  of  no  effect,  since  they  had 
denied  to  complainant  due  process  of  law, 
in  that  they  had  denied  to  him  the  right 
to  file  the  third  amended  bill  of  complaint 
tendered  by  him,  and  denied  him  a  hearing 
upon  the  case  thereby  presented. 

Third,  that  the  court  erred  in  sustaining 
the  action  of  the  court  below  in  overruling 
the  objections  made  by  complainant  to  the 
plea  of  res  judicata^  because  in  the  suit  of 
Chesapeake-Western  Co.  v.  Roller,  it  was 
necessarily  decided  that  the  matters  in- 
volved in  the  case  in  the  West  Virginia 
courts  were  not  concluded  by  the  decrees 
rendered  in  the  first  cause  of  Roller  v.  Mur^ 
ray  in  the  Virginia  courts. 

There  is  a  motion  to  dismiss  or  affirm, 
based  upon  the  ground  that  no  Federal  ques- 
tion is  raised  by  the  record,  or  that,  if 
any  such  question  is  raised,  it  is  so  friv- 
olous as  not  to  need  further  argument. 

It  appears  that  the  Virginia  court  (107 
Va.  527,  59  S.  £.  421 )  denied  relief  to  com- 
plainant with  respect  to  the  lands  in  that 
state  upon  the  ground  that  the  contract 
upon  which  the  action  was  based  was  cham- 
pertous,  and  therefore  illegal  under  the 
laws  of  the  commonwealth.  The  supreme 
court  of  appeals  of  West  Virginia  (71  W. 
Va.  161,  —  L.R.A.(N.S.)  — ,  76  S.  E.  172), 
finding  that  this  decision  was  rendered  not 
in  a  mere  proceeding  in  rem  or  quasi  in 
rem,  but  in  an  action  in  personam  (defend- 
ants having  appeared,  and  the  validity  of 
the  contract  constituting  the  basis  of  the 
plaintiff's  claim  to  the  fund  or  to  the  land 
having  been  actually  litigated  by  the  par- 
ties and  decided  by  the  courts),  that  deci- 
sion necessarily  settled  and  determined  the 
question  of  the  validity  of  the  contract  in 
the  state  of  Virginia,  and  tbst  under  the 
"full  faith  and  credit"  clause  of  the  C]k>n- 
stitution  of  the  United  States  the  deci-<« 
sion  was  entitled  to  the  same  credit*  inS* 
West  Virginia  that  it  had  in  the  common- 
wealth of  Virginia.    Upon  this  ground,  al- 
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thougli  Miamiiig  that  the  eontraci  was 
valid  under  the  law  of  West  Virginia, 
▼iewed  independently  of  the  Virginia  deci- 
sion, the  court  held  itself  bound  by  the 
Virginia  decision  to  deny  relief  to  com- 
plainant. 

It  is  argued  under  the  first  assignment  of 
error  that  the  contract  in  controverqr  must 
be  held  to  be  a  Pennsylvania  contract,  and 
that  its  validity  and  enforcement  in  the 
courts  of  West  Virginia  did  not  depend 
upon  the  decision  of  the  Virginia  courts, 
but  required  an  independent  consideration 
upon  its  merits  by  the  courts  of  West  Vir- 
ginia, and  that  their  failure  to  give  such 
^nsideration  was  a  denial  of  due  process 
of  law.  We  are  unable  to  find  that  it  was 
eontended  in  the  courts  of  West  Virginia 
that  the  contract  in  question  was  made  in 
Pennsylvania,  or  ought  for  other  reasons 
to  be  regarded  as  a  Pennsylvania  contract; 
nor  are  we  able  to  find  that  the  "due  process 
of  law"  clause  was  invoked  in  the  West 
Virginia  courts  upon  the  ground  that  to 
follow  the  Virginia  decision  would  be  a  de- 
nial of  the  right  of  plaintiff  in  error  to 
such  process.  Assuming  the  contention  to 
have  been  made,  we  are  unable  to  see  that 
any  Federal  question  was  thereby  raised. 
Supposing  the  courts  of  West  Virginia 
erred  in  giving  conclusive  effect  to  the  Vir- 
ginia decision,  chis  was  no  more  than  an 
error  of  law,  committed  in  the  exercise  of 
jurisdiction  over  the  subject-matter  and  the 
parties;  and  such  an  error — ^not  involving  a 
Federal  question — affords  no  opportunity 
for  a  review  of  this  court. 

The  same  response  must  be  made  to  the 
second  argument  presented  under  the  first 
assignment  of  error;  which  is  that  the  con- 
tract in  controversy  shows  that  its  terms, 
so  far  as  they  related  to  the  property  with- 
in the  jurisdiction  of  West  Virginia,  were 
different  from  those  which  related  to  the 
property  in  Virginia,  and  that  the  West 
$  Virginia  court,  in  holding  them  to  be  the 
•"same,  and  refusing* to  recognize  the  eon- 
tract  as  a  West  Virginia  contract,  deprived 
plaint ifT  in  error  of  his  property  without 
due  process  of  law. 

It  is  not  contended  that  the  West  Vir- 
ginia court,  in  holding  the  Virginia  judg- 
ment to  be  conclusive  upon  the  present 
controversy,  violated  the  "full  faith  and 
credit"  clause  of  the  Federal  Constitution.1 
By  that  clause,  and  by  the  act  of  Congress 
(§  905,  Rev.  Stat  U.  S.  Comp.  Stat.  1901, 
p.  677)  passed  to  carry  it  into  effect,  it  was 
incumbent  upon  the  West  Virginia  court  to 
give  to  the  judgment  the  same  faith  and 
eredit  that  It  had  by  law  or  usage  in  the 
eourts  of  Virginia.  The  effect  of  this  was 
that,  provided  the  Virginia  court  had  juris- 
diction  of  the   subject-matter  and  of  the 
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parties  (which  was  not  questioned),  tlio 
merits  of  the  controversy  there  concluded 
were  not  open  to  reinvestigation  in  the 
courts  of  West  Virginia.  It  is  not  here 
questioned  that  the  West  Virginia  courts 
gave  such  credit  to  the  Virginia  judgment 
as  was  thus  required. 

Under  the  second  assignment  of  error, 
the  argument  is  that  plaintiff  in  error  was 
denied  due  process  in  the  Virginia  courts 
in  that  the  circuit  court  of  Rockingham 
coimty  arbitrarily  and  unlawfully  rejected 
his  third  amended  bill,  and  its  action  in 
so  doing  was  affirmed  by  the  court  of  last 
resort  of  that  state.  Upon  this  point  the 
West  Virginia  court  (71  W.  Va.  170)  said: 

"The  said  amendment  was  offered  at  a 
very  late  stage  of  the  proceedings.  The 
court  based  its  rejection  thereof  upon  two 
grounds, — ^the  delay  in  tendering  it  with- 
out excuse  or  explanation,  and  its  failure 
to  show  a  contract  materially  different  from 
that  set  up  in  the  original  and  first  and 
seoond  amended  bills.  In  disposing  of  the 
amendment,  the  court  said:  "The  bill  had 
been  amended  twice  already,  and  after  these 
amendments,  and  after  a  thorough  argu- 
ment of  the  case  on  its  merits,  the  court 
announced  its  decision.  A  due  regard  for^ 
the  orderly  procedure  of  the  court  and  the^l 
rights  of  the  opposing  party  required  •that* 
some  limit  be  set  to  the  privilege  of  amend- 
ments. The  amendments  now  presented  are 
offered  without  explanation  or  excuse,  and 
in  the  main  are  unsubstantial,  and  would 
not  change  the  opinion  of  the  court  on  the 
merits  of  the  case.'  Having  said  this,  the 
court  proceeded  to  analyse  the  amendments 
and  show  their  lack  of  merit  and  insuffi- 
ciency to  bring  about  a  different  conclusion 
if  they  had  been  filed.  The  decision  relied 
upon  to  sustain  this  contention  is  Hovey 
V.  Elliott,  167  U.  S.  409,  42  L.  ed.  216,  17 
Sup.  Ct.  Rep.  841,  asserting  lack  of  due 
process  in  the  entry  of  a  decree  for  the 
plaintiff,  after  having  stricken  out  the  d^ 
fendant's  answer,  because  he  was  guilty  of 
contempt  in  neglecting  to  pay  into  court 
a  certain  sum  of  money.  This  was  a  total 
denial  of  the  right  of  defense,  upon  an  in- 
sufllcient  ground.  In  that  case,  the  action 
of  the  court  was  arbitrary  and  oppressive. 
Here,  the  plaintiff  has  been  allowed  a  hear- 
ing. He  had  filed  an  original  and  two 
amended  bills,  and  had  no  doubt  had  op- 
portunity to  tender  the  third  amended  bill 
long  before  the  submission  of  the  cause. 
It  is  certainly  competent  for  a  court  to 
say,  within  reasonable  limits,  what  amounts 
to  a  compliance  with  its  rules  and  the 
principles  of  law,  respecting  the  order  and 
limitations  of  proceedings  in  a  case.  Be- 
sides, in  the  opinion  of  the  court,  the  pro- 
posed amendment  would  not  hare  ehanged 
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ih»  character  of  the  plaintiff's  clalm^  nor 
relieyed  the  contract  of  its  infirmity.  An 
erroneous  decision  in  respect  to  either  of 
these  matters  would  not  amount  to  a  denial 
of  due  process  of  law.  As  to  them,  it  is 
not  a  case  in  which  the  plaintiff  has  had 
no  day  in  court.'' 

For  present  purposes  it  is  sufficient  to 
cay  that  there  is  nothing  upon  the  face  of 
the  record  to  indicate  that  the  refusal  of 
the  Virginia  court  to  entertain  complain- 
ant's third  amended  bill  was  arbitrary  or 
unlawful,  or  otherwise  inconsistent  with 
the  "due  process  of  law"  clause  of  the  14th 
^Amendment;  that  there  is  nothing  to  show 
2  that  in  the  Virginia  court  complainant 
«  based  his  right  to* file  a  third  amended 
bill  upon  the  14th  Amendment;  and  that 
if  he  had  in  fact  set  up  such  a  right  in 
the  Virginia  court  and  it  had  been  there 
denied,  his  proper  mode  of  obtaining  a  re- 
yiew  of  the  Federal  question  would  have 
been  by  prosecuting  a  writ  of  error  under  f 
700,  Rev.  Stat.,  U.  S.  Comp.  Stat  1901,  p. 
4S76  (§  237,  Judicial  Code  [36  Stat,  at  L. 
1166,  chap.  231,  U.  S.  Comp.  Stat  1911 
8upp.  p.  227])  to  reyiew  the  judgment  of 
the  court  of  last  resort  of  Virginia,  and  not 
by  attacking  the  judgment  collaterally  upon 
that  ground  when  it  was  invoked  against 
him  in  the  courts  of  West  Virginia. 

With  respect  to  the  third  assignment  of 
•rror,  it  is  contended  that  the  supreme 
court  of  appeals  of  West  Virginia  refused 
to  give  full  faith  and  eredit  to  the  ob- 
jection interposed  by  plaintiff  in  error  to 
the  plea  of  rea  judicata  based  upon  the 
decrees  rendered  in  the  Virginia  case  of 
Roller  V.  Murray,  the  objection  being  based 
upon  the  record  in  the  case  of  Chesapeake- 
Western  Co.  V.  Roller,  a  subsequent  decision 
in  the  Virginia  courts,  which,  it  is  contend- 
ed, overruled  the  decision  in  the  first  Vir- 
ginia suit  so  far  as  it  tended  to  debar 
plaintiff  in  error  from  suing  upon  a 
-quantum  meruit.  It  appears  that  the 
decision  In  the  Chesapeake-Western  Co. 
Case  was  to  dissolve  an  injunction  that  had 
been  issued  against  the  prosecution  of  the 
West  Virginia  suit.  Its  effect  as  re»  judi- 
oata  was  denied  by  the  West  Virginia  court 
(71  W.  Va.  172)  upon  the  ground  that  it 
'was  not  a  final  decree.  It  is  now  contended 
i;hat,  subsequent  to  the  decree  dissolving  the 
injunction,  a  final  decree  was  rendered  in 
the  same  cause  which  in  effect  concluded 
the  merits.  We  find  nothing  in  the  record, 
however,  to  show  that  any  such  contention 
-was  presented  to  the  West  Virginia  courts. 
Since  we  are  unable  to  find  that  any  sub- 
stantial question  of  Federal  right  was 
raised  by  plaintiff  in  error  in  the  courts 
of  West  Virginia,  and  there  decided  against 


him,  it  follows  that  the  writ  of  error  miiit 
be  dismissed. 


(234  u.  8.  e67) 
CHAPMAN    k    DEWEY    LUMBER    COM- 
PANY,   Chapman   k   Dewey   Land   Com- 
pany, Plffs.  in  Err., 

V. 

BOARD   OF    DIRECTORS    ST.    FRANCIS 
LEVEE  DISTRICT. 

Appeal  and   Ebrob   (S  833*)^E]tBOB  to 

State  Coubt— Rehearing. 

Leave  to  file  a  petition  for  rehearing  will 

be  denied   where  such   petition   is   wholly 

wanting  in  merit. 

tEM.  Note.*~For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  S214,  8229-8240.  32M-2246;  Dw;. 
Dig.  I  833.*] 

[Ko.  82.] 
Decided  June  22,  1914. 

PETITION  for  rehearing  of  a  decree 
which  reversed  a  decree  of  the  Supreme 
Court  of  the  State  of  Arkansas,  affirming 
a  decree  of  the  Chancery  Court  of  Poinsett 
County,  in  that  state,  in  favor  of  plaintiff 
in  a  suit  by  a  levee  district  to  recover  for 
timber  alleged  to  have  been  wrongfully  cut 
from  unsurveyed  land.  Leave  to  file  peti- 
tion denied. 

See  ante,  297. 

Messrs.  Samuel  Adams,  H.  F.  RoleaoUt 
J.  C.  Hawthorne,  and  K.  F.  Lamb  in  sup- 
port of  petition. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

Leave  to  file  a  petition  for  rehearing  is 
sought  in  this  case.  The  petition  has  been 
examined,  and  we  find  it  so  wanting  in 
merit  that  leave  to  file  it  must  be  denied. 
Doubtless  a  formal  denial  would  suffice, 
but  we  prefer  to  notice  two  statements  in 
the  petition. 

As  our  opinion  (232  U.  S.  186,  58  L.  ed.  — . 
34  Sup.  Ct.  Rep.  297)  shows,  the  control- 
ling question  was  whether  a  patent  issued 
to  the  state  of  Arkansas  in  1858  under  the 
swamp-land  act  embraced  all  the  lands 
within  the  exterior  boundaries  of  a  desig-§ 
nated*  township,  or  only  the  lands  lying? 
without  certain  meander  lines  shown  upon 
the  official  plat  which,  by  reference,  was 
made  part  of  the  description  in  the  patent. 
The  plat  showed  that  large  areas  in  the 
township,  amounting  to  8,000  acres  or 
more,  were  meandered  as  bodies  of  water 
called  "sunk  lands,"  and  that  the  remaining 
areas  were  surveyed  into  sections  and 
parts  of  sections,  the  aggregate  of  which, 
according  to  an  inscription  upon  the  plat, 
was  14,.^29.97   acres.     Deducting  from  the 
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Utter  614.80  acres  in  fractional  section  10, 
which  had  paseed  to  the  state  under  the 
school-land  grant,  left  13,816.67  acres,  and 
this  was  the  acreage  given  in  the  patent, 
froni  which  section  16  was  excepted.  The 
mode  of  claiming  lands  under  the  swamp- 
land act  was  by  presenting  selection  lists 
to  the  surveyor  general,  and,  as  bearing 
upon  what  was  intended  to  be  conveyed  by 
the  patent,  we  stated  that  the  list  in  this  in- 
stance "described  the  township  as  contain- 
ing 14,329.97  acres,  the  total  of  the  sur- 
veyed areas  as  inscribed  upon  the  plat,** 
and  that  this,  less  the  614.30  acres  in  frac- 
tional section  16,  was  the  area  given  in  the 
patent. 

One  of  the  statements  in  the  petition  for 
rehearing  is  that  our  opinion  "proceeds  on 
the  hypothesis,  unsupported  by  the  record," 
that  the  governor  of  Arkansas,  in  his  re- 
quest for  the  patenting  of  the  township  in 
question,  stated  its  acreage.  In  assuming 
that  it  is  our  duty  to  deal  with  the  case 
as  it  is  disclosed  by  the  record,  counsel  art 
elearly  right.  A  lUce  obligation  rests  upon 
counseL  The  record  (p.  207)  contains  a 
ewiificate  from  the  Qeneral  Land  Office^ 
introduced  in  evidence  without  objection, 
saying:  "The  original  selection  list  of 
swamp  lands  in  T.  12  N.,  R.  7  K,  [the 
town^ip  in  question]  gives  the  area  of  the 
township  as  14,329.97  acres,  and  that 
amount  was  also  given  in  the  approved  list. 
Section  16,  which  passed  to  the  state  under 
the  school  grant,  contains  614.30  acres, 
and  as  such  lands  were  not  granted  under 
gthe  swamp-land  laws,  the  area  of  section 
•  16  was  deducted  from  the*total  of  the  town- 
ship, leaving  13,816.67  acres,  which  amount 
was  accounted  for  in  the  patent."  The 
oertificate  stood  uncontradicted  in  the 
record  and  was  accepted  by  the  supreme 
court  of  the  state  as  determinative  of  the 
facU  recited  in  it  (100  Ark.  97,  139  S.  W. 
626).  Nothing  more  need  be  said  upon 
this  point. 

Another  statement  in  the  petition  is 
that  we  erred  in  treating  the  meandered 
areas  embodying  the  lands  in  controversy 
as  unsurveyed  lands.  The  record  (p.  1) 
shows  that  the  complaint  filed  in  the 
oourt  of  first  Instance,  and  which  counsel 
seek  to  maintain,  alleged  that  these  lands 
"were  left  unsurveyed  by  the  United  States 
government."  The  sunk  lands  were  also 
described  by  the  representative  of  the  state 
as  "not  yet  surveyed,"  when  the  state's 
claims  under  the  swamp-land  grant  were 
being  adjusted  and  settled  in  1896.  H.  R. 
Rep.  No.  1634,  64th  Cong.  Ist  Sees.  pp.  6 
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(2M  U.  8.  869) 

EDMUND  BURKB 
▼. 

SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY and  the  Kern  Trading  ft  Oil  Com- 
pany.    (No.  279.) 


J.  I.  LAMPRECHT  and  F.  M.  Aiken,  Trus- 
tees, 

V. 

SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY,  the  Kern  Trading  k  Oil  Company, 
and  T.  8.  Minot.     (No.  280.) 

Public  Lands  (|  70*)— Railboad  Lard 
Grant— Gift. 

1.  The  railway  land  grant  made  by  the 
act  of  July  27,  1866  (14  Stat  at  L.  292, 
chan.  278),  to  the  Southern  Paeifio  Rail- 
road Company,  should  not  be  treated  as  • 
mere  gift. 

[Bd.  Note.— For  other  cases,  see  PubUo  LandSL 
Cent.  Dig.  H  231,  2S6 ;  Dec.  Dig.  i  70.*1 

Public  Lands  (|  78*)— Railway  Lahd 
Grant  —  Mznebal  Lands  —  Duty  of 
Land  Dbpabtmbnt. 

2.  Mineral  lands  known  to  be  such  at»  or 
prior  to,  the  issue  of  a  patent  therefor  to 
a  railway  company  under  the  authority  of 
the  railway  land  grant  act  of  July  27»  1866, 
were  not  included  in  the  grant,  being  ex- 
pressly excluded  from  the  operation  of  the 
act  by  the  provisions  of  S  3,  and  the  duty  of 
determining  the  character  of  the  lands  was 
cast  primarily  on  the  Land  Department, 
which  was  charged  with  the  issue  of  patents. 

[Bd.  Note.— For  other  cases,  see  Public  lAnds, 
CenL  Dig.  |  243 ;  Dec.  Dig.  $  78.*] 

Public  Lands  (§  116*)— Railway  Land 
Grant— Mineral  Lands— Validity  of 
Patent. 

8.  The  issuance  by  the  Land  Department 
of  a  patent  to  a  railway  company  under  the 
railway  land  grant  act  of  July  27,  1866. 
which  in  f  3  expressly  excludes  mineral 
lands  from  the  operation  of  the  act,  with- 
out any  investigation,  hearing,  or  determi- 
nation as  to  the  quality  of  the  land,  whether 
agricultural  or  mineral,  although  irregu- 
lar, does  not  avoid  the  patent,  but  the  title 
passes  thereunder  subject  to  the  right  of  the 
government  to  i)tta<k  the  patent  by  a  direct 
suit  for  ir.K  annulment  if  the  land  was  known 
to  be  mineral  when  the  patent  issued. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §S  323,  325-328:  Dec.  DIr.  S  116.*] 

Public  Lands  (8  78*)— Railway  Land 
Grant— Patent— Resebvation  of  Min- 
EBAL  Lands. 

4.  A  clause  "excluding  and  excepting  all 
mineral  lands  should  any  such  be  found  in 
the  tracts  aforesaid,"  inserted  in  a  patent 
issued  by  the  Land  Department  under  the 
railway  land  grant  act  of  July  27,  1866, 
which* in  §  3  expressly  excluded  mineral 
lands  from  its  operation,  is  Toid  as  beyond 
the  authority  of  the  officers  of  the  Land 
Department,  notwithstanding  the  proyision 
of  the  joint  resolution  of  June  28,  1870 
(16  SUt.  at  L.  382,  No.  87),  adopted  chiefly 

Ito  sanction  a  route  which  the  Secretary  of 
the  Interior  had  disapproved,  that  it  shall 
A>cKTe  Ml  uic  |ictii,iuii  u^uicu.  be  the  duty  of  that  official  to  cause  patents 
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to  be  issued  for  lands  coterminous  to  each 
constructed  section  along  that  route,  "ex- 
pressly saving  and  reserving  all  the  rights 
of  actual  settlers,  together  with  the  other 
conditions  and  restrictions  provided  for"  in 
i  3  of  the  granting  act,  which  provision, 
properly  construed,  is  a  direction  not  to 
patent  to  the  railway  company  lands  oc- 
cupied by  actual  settlers,  or  otherwise  ex- 
cluded or  excepted  from  the  grant. 

[Bd.  Note.— For  other  caaes,  see  Public  Lands, 
Cent.  Dig.  S  243 ;  Dec.  Dig.  i  78.*J 

Public  Lands  (f  117*)— Railway  liAWD 
Gbakt— Patent— OoLLATEBAL  Attack. 
6.  A  patent  issued  by  the  Land  Depart- 
ment under  the  railway  land  grant  act  of 
July  27,  1866,  which,  in  $  3,  expressly  ex- 
dudes  mineral  lands  from  the  operation  of 
the  act,  is,  upon  collateral  attack,  a  con- 
clusive and  official  declaration  that  the  land 
is  agricultural,  and  that  there  has  been  a 
compliance  with  all  the  requirements  pre- 
liminary to  the  issuance  of  the  patent. 

nJ:^  ^^^^^TSP*"  ^t*^®""  <^"*«'  »®e  Public  Lands, 
Cent.   Dig.  I  324;  Dec.  Dig.  {  117.*J 

PuBuc  Lands  ($  78*)~Railwat  Land 
yfA.j9T^UjNEEAXj  Lands— Pbtboleum— 
''Mineral." 

6.  Petroleum  or  mineral  oil,  whatever 
may  be  the  strict  scientific  view,  is  "min- 
eral"  within  the  meaning  of  that  term  as 
used  in  the  railway  land  grant  act  of  July 
27,  1866,  which,  in  §  3,  expressly  excluded 
from  the  operation  of  the  act  all  mineral 
lands  other  than  iron  and  coal  lands. 

[Bd.  Note.--For  other  cases,  see  Public  Lands, 
Cent.  Dig.  I  243 ;  Dec.  Dig.  §  78.» 

For  other  deflnftlons,  see  Words  and  Phrases, 
vol.  5,   pp.  4513-4515:  vol.  8,  p.  7722.] 

Public  Lands  (§  122*)— Railway  Land 
Grant— Patent— Collateral  Attack. 

7.  Persons  not  in  privity  with  the  gov- 
ernment in  any  respect  when  a  patent  was 
Issued  under  the  railway  land  grant  act  of 
July  27,  1866,  cannot  attack  such  patent 
•n  the  ground  of  fraud,  error,  or  irregular- 
ity in  the  issuance  of  the  patent. 

[Bd.  Note.— For  other  cases,  see  Public  Lands. 
Cent.  Dig.  85  339,  340;  Dec.  Dig.  S  122.«j 

Public  Lands  (|  116*)— Eotoppel— At- 
tacking Mineral  Exception  in  Pat- 
ent. 

8.  A  railway  company  and  its  lessee  are 
not  estopped  to  deny  the  validity  of  a  min- 
eral land  exception  clause  inserted  in  a 
patent  issued  to  the  railway  company  un- 
der the  land  grant  act  of  Julv  27,  1866,  as 
against  strangers  whose  only  claim  was 
initiated  after  the  issuance  of  the  patent, 
because  such  clause  was  inserted  with  the 
railway  company's  consent,  and  under  an 
understanding  and  an  agreement  between 
it  and  the  officials  of  the  Land  Department 
that  such  clause  should  be  efTective  to  keep 
in  the  United  States  title  to  such  of  the 
lands  described  in  the  patent  as  were  in 
fact  mineral. 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  S8  323,  325-328;  Dec.  Dig.  S  116.*] 

[Nos.  279,  280.] 
Argued    January    13,    14,    1913.     Decided 

June  22,  1914. 

ON  A  CERTIFICATE  from  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit* 


presenting  questions  as  to  the  title  of  tha 
Southern  Pacific  Railroad  Company  to  min- 
eral lands  patented  under  the  authority  of 
a  railway  land  grant.  Answered  by  sus- 
taining the  title  of  the  railway  company. 
The  facts  are  stated  in  the  opinion. 

.  Messrs.  Frederic  R.  Kellogg,  Roberts 
Wallcer,  and  Edmund  Burke,  in  projni^ 
persona,  for  appellant  in  No.  279. 

Messrs.  D.  J.  Hinkley,  T.  H.  Hogsett, 
and  T.  J.  Butler  for  appellants  in  No.  280. 

Messrs.  Maxwell  Svarts,  Henry  W. 
Clark,  Gordon  M.  Buck,  and  A.  A.  Hodiling, 
Jr.,  for  appellees. 

Solicitors  General  Bullitt  and  Davis,  As- 
sistant Attorney  General  Knaebel,  and  Mr. 
B.  D.  Townsend  for  the  United  States. 

Messrs.  Charles  W.  Bunn  and  Charles 
Donnelly  for  the  Northern  Pacific  Railroad 
Company. 


to 
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Mr.  Justice  Van  Heyanter  delivered  the* 
opinion  of  the  court: 

In  1910  Edmund  Burke  filed  a  bill  in^ 
equity  in  the  circuit  court  of  the  United^ 
States  for  the  southern  district  *of  Calif  or-* 
nia,  against  the  Southern  Pacific  Railroad 
Company,  the  Kern  Trading  k  Oil  Com- 
pany,  and  several  individuals,  wherein  he 
sought  a  decree  establishing  certain  rights 
claimed  by  him  in  five  sections  of  land  in 
Fresno  county,  California,  and  enjoining 
the  defendants  from  asserting  any  right  or 
interest  therein.  A  cross  bill  was  filed  by 
J.  I.  Lamprecht  and  other  individual  de- 
fendants, and  the  two  corporate  defendants 
demurred  to  both  bills.  The  demurrers 
were  sustained  and  a  decree  was  entered 
dismissing  the  bills,  for  reasons  assigned  in 
an  opinion  announced  the  same  day  in  Rob- 
erts v.  Southern  P.  Co.  186  Fed.  934. 
The  complainant  and  cross  complainants  ap- 
pealed to  the  circuit  court  of  appeals,  and 
it  certified  the  case  here  under  the  Judicial 
Code,  §  239  [36  Stat,  at  L.  1167,  chap.  231, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  228],  for 
instruction  upon  designated  questions  of 
law. 

According  to  the  certificate,  the  bill  al- 
leged, in  substance,  that  in  1892  the  five 
sections  were  public  lands  and  were  located 
as  placer  mining  claims  under  the  mining 
laws  of  the  United  States,  each  location 
being  preceded  by  a  discovery  of  mineral 
within  its  limits;  that  on  May  9,  1892,  the 
railroad  company,  with  knowledge  of  these 
locations,  made  application  at  the  local  land 
office  to  have  the  five  sections,  with  others, 
patented  to  it  under  the  land  grant  made 
to  it  by  the  act  of  July  27,  1866  (14  Stat, 
at  L.  292,  chap.  278,  §§  3,  4,  18),  and  the 
joint  resolution  of  June  28,  1870  (16  Stat, 
at  L.  382,  No.  87),  and  did  then  corruptly 
cause  one  Madden,  its  land  agent,  to  make 


*For  othw  cases  see  same  topic  A  S  nubcbbs  in  Dec.  a  Am.  Digs.  1907  to  date.  4  Rep'r  Indexes 


1913 


BUBKB  ▼.  SOUTHERN  P.  R.  00. 


^ 


f  nd  present  at  midi  land  office,  in  support 
ot  8ueh  application,  a  false  and  fraudulent 
affidavit  stating  that  the  application  con- 
tained a  correct  list  of  lands  inuring  to  the 
railroad  company  under  its  grant,  and  that 
the  listed  lands  were  vacant,  unappropriat- 
ed, and  not  interdicted,  mineral,  or  reserved 
lands;  that  no  notice  of  such  application 
was  given  to  any  of  the  placer  claimants, 
^and  no  hearing  was  had  in  the  local  office 
^or  in  the  Land  Department  with  the  pur- 
«  pose  of* determining  the  character  of  the 
lands;  that  on  July  10,  1804,  without  any 
■uch  investigation  or  determination,  a  pat- 
ent was  issued  to  the  railroad  company 
purporting  to  convey  to  it,  among  other 
lands,  the  five  sections  in  controversy;  that 
the  patent  contained  a  clause  reading: 
^Excluding  and  excepting  all  mineral  lands 
should  any  such  be  found  in  the  tracts 
aforesaid,  but  this  exclusion  and  excep- 
tion, according  to  the  terms  of  the  statute, 
ahall  not  be  construed  to  include  coal  and 
iron  lands;"  that  the  railroad  company  ac- 
«epted  the  patent  and  caused  it  to  be  re- 
4K>rded  in  Fresno  county;  that,  in  virtue  of 
the  patent,  the  railroad  company  claims  to 
•own  all  the  lands  described  therein,  in- 
cluding the  tTt  sections;  that  in  March, 
1009,  the  original  mineral  claimants  having 
failed  to  perform  the  required  assessment 
•or  development  work  for  the  preceding  year, 
the  complainant  and  certain  associates  of 
his  entered  upon  the  five  sections  and  re- 
located the  same  as  placer  mining  claims 
under  the  mining  laws  of  the  United  States, 
•each  of  the  new  locations  being  preceded  by 
«  discovery  of  mineral  within  its  limits; 
that  the  lands  contain  petroleum  in  com- 
mercial quantities,  which  makes  them  more 
valuable  for  mining  than  for  agricultural 
purposes;  that  the  complainant  is  the  own- 
er of  an  undivided  one-tenth  interest  in  the 
mining  claims  created  by  the  new  location; 
■and  that  the  oil  company,  although  claim- 
ing as  a  lessee  of  the  railroad  company, 
is  a  mere  instrument  of  the  latter,  being 
-entirely  owned,  dominated,  and  controlled 
by  it 

According  to  the  certificate,  the  cross  bill 

set  forth  substantially  a  like  state  of  facts, 

sought  the  same  relief,  and  also  contained 

the     following     allegation:     "These     cross 

complainants  further   say  and   show  unto 

the   court   that   the  said   Southern   Pacific 

Railroad  Company,  with  full  knowledge  of 

all  the  facts  and  circumstances  herein  stated 

and  alleged,  did,  for  itself,  its  successors 

4*  and  assigns  forever,  accept  and  assent  to,  j 

••and  submit  to,  and  agree  to* be  bound  by, 

each  and  all  of  the  provisions,  stipulations, 

terms,  conditions,  restrictions,  limitations, 

exelusions,  and  reservations  in  said  act  and 

Joint   resolution,   and   Is   said   patent,   or 


either  or  any  of  them  contained,  and  so 
accepting  the  same  and  assenting  and  sub- 
mitting thereto,  and  agreeing  to  be  bound 
thereby,  did  receive  and  accept  said  alleged 
patent,  and  cause  the  same  to  be  recorded 
in  the  office  of  the  recorder  of  the  county 
of  Fresno,  and  state  of  California,  and  that 
said  defendant,  Southern  Pacific  Railroad 
Company,  and  all  persons  claiming  any  in- 
terest in  said  lands  or  any  part  thereof, 
under  or  through  it  by  virtue  of  said  act 
of  Congress  and  joint  resolution,  and  said 
patent,  or  any  or  either  of  them,  are  bound 
by  all  of  said  provisions,  stipulations,  terms, 
conditions,  restrictions,  limitations,  exclu- 
sions, exceptions,  and  reservations,  and  are 
in  equity  and  in  conscience  estopped  to  re- 
sist or  deny  the  binding  force  and  effect 
of  same  or  any  part  or  any  thereof." 

The  questions  propounded  in  the  certifi- 
cate are  as  follows: 

"First  Did  the  said  grant  to  the  South- 
em  Pacific  Railroad  Company  include  min- 
eral lands  which  were  known  to  be  such 
at  or  prior  to  the  date  of  the  patent  of 
July  10,  1804? 

"Second.  Does  a  patent  to  a  railroad 
company  under  a  grant  which  excludes  min- 
eral lands,  aa  In  the  present  case,  but  which 
is  issued  without  any  investigation  upon 
the  part  of  the  officers  of  the  Land  Office 
or  of  the  Department  of  the  Interior  as  to 
the  quality  of  the  land,  whether  sgricul- 
tural  or  mineral,  and  without  hearing  upon 
or  determination  of  the  quality  of  the  lands, 
operate  to  convey  lands  which  are  there- 
after ascertained  to  be  mineral? 

"Third.  Is  the  reservation  and  exception 
contained  in  the  grant  in  the  patent  to  the 
Southern  Pacific  Railroad  Company  void 
and  of  no  effect? 

"Fourth.  If  the  reservation  of  mineraln 
lands  as  expressed  in  the  patent  is  void,* 
then  is  the  patent,  upon  a  collateral  attack, 
a  conclusive  and  official  declaration  that 
the  land  is  agricultural,  and  that  all  the 
requirements  preliminary  to  the  issuance 
of  the  patent  have  been  complied  with? 

"Fifth.  Is  petroleum  or  mineral  oil  with- 
in the  meaning  of  the  term  'mineral'  as  it 
was  used  in  said  acts  of  Congress  reserving 
mineral  land  from  the  railroad  land  grants? 

"Sixth.  Does  the  fact  that  the  appellant 
was  not  in  privity  with  the  government  in 
any  respect  at  the  time  when  the  patent 
was  issued  to  the  railroad  company  prevent 
him  from  attacking  the  patent  on  the 
ground  of  fraud,  error,  or  irregularity  in 
the  issuance  thereof,  as  so  alleged  in  the 
bill? 

"Seventh.  If  the  mineral  exception  clause 
was  inserted  In  the  patent  with  the  consent 
of  the  defendant.  Southern  Pacific  Railroad 
Company,  and  under  an  understanding  and 
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agreement  between  it  and  the  offleert  of  the 
Interior  Department  that  said  olauae  should 
be  effectiTe  to  keep  in  the  United  States 
title  to  such  of  the  lands  described  in  the 
patent  as  were  in  fact  mineral,  are  the  de- 
fendants! Southern  Pacific  Railroad  Com- 
pany and  the  Eem  Trading  ft  Oil  Company, 
estopped  to  denj  the  validity  of  said 
clause?" 

At  the  outset  it  is  well  to  observe  that 
this  is  not  a  suit  by  the  government  to  can- 
cel or  annul  a  patent  for  fraud  practised 
upon  the  land  officers  in  its  procurement^ 
or  for  any  fraudulent  act,  error  of  law,  or 
mistake  committed  by  them  in  issuing  it 
(see  United  States  v.  Minor,  114  U.  8.  233, 
29  Ia.  ed.  110,  6  Sup.  a.  Rep.  836;  United 
States  V.  San  Jacinto  Tin  Co.  126  U.  S. 
273,  81  L.  ed.  747,  8  Sup.  Ct.  Rep.  850; 
United  States  v.  Trinidad  Coal  ft  Coping 
Co.  187  U.  S.  160,  84  L.  ed.  640,  11  Sup. 
Ct.  Hep.  67;  Germania  Iron  Co.  v.  United 
States,  165  U.  S.  879,  41  L.  ed.  764,  17  Sup. 
Ct  Rep.  337) ;  nor  is  it  a  suit  to  have  one 
to  whom  a  patent  has  issued  declared  a 
trustee  for  another  who,  at  the  time  of  its 
issue,  had  acquired  such  *  right  to  the 
land  aa  to  entitle  him  to  that  form  of 
S equitable  relief  (see  Silver  v.  Ladd,  7  WalL 
?219,  228,  19  L.  ed.  138,  141;  Lee  v* Johnson, 
116  U.  S.  48,  29  L.  ed.  670,  6  Sup.  Ct.  Rep. 
249;  Duluth  ft  I.  Range  R.  Co.  v.  Roy,  173 
U.  S.  587,  43  L.  ed.  820,  19  Sup.  Ct.  Rep. 
649;  Svor  v.  Morris,  227  U.  S.  624,  67  L. 
ed.  623,  33  Sup.  Ct.  Rep.  385).  On  the 
contrary,  the  suit  is  one  wherein  rights  as* 
serted  under  a  patent  are  called  in  ques- 
tion by  parties  whose  only  claim  to  the 
land  was  initiated  more  than  fourteen  years 
after  the  date  of  the  patent. 

As  the  fifth  question  has  been  presented 
In  separate  briefs  and  the  occasion  for  con- 
sidering the  other  questions  turns  upon  the 
answer  to  it,  we  take  it  up  first.  It  is: 
^Is  petroleum  or  mineral  oil  within  the 
meaning  of  the  term  'mineral'  as  it  was 
used  in  said  acts  of  Congress  reserving  min- 
eral land  from  the  railroad  land  grants?" 
This  granting  act,  like  several  others  of 
that  period,  expressly  excluded  from  its 
operation  "all  mineral  lands"  other  than 
iron  and  coal  lands.  No  attempt  was  made 
at  defining  ''mineral  lands,"  and  doubtless 
the  ordinary  or  popular  signification  of 
that  term  was  intended.  Apparently  it  was 
used  in  a  sense  which,  if  not  restricted, 
would  embrace  iron  and  coal  lands,  else 
care  hardly  would  have  been  taken  to  de- 
clare that  it  should  not  include  them.  This 
was  deemed  a  reasonable  inference  in  North- 
ern P.  R.  Co.  V.  Soderberg,  188  U.  S.  626, 
47  L.  ed.  575,  23  Sup.  CJt.  Rep.  365,  where 
a  contention  that  it  embraced  only  metal- 
liferous lands  was  rejected.     The  question 
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there  was  whether  it  included  lands  con* 
taining  valuable  bodies  of  granite,  and  the 
holding  was  that  it  did.  While  avoiding 
an  exact  definition,  the  court  was  of  opin- 
ion that  it  comprehended  all  lands  "chiefly 
valuable  for  their  deposits  of  a  mineral 
character,  which  are  useful  in  the  arts  or 
valuable  for  purposes  of  manufacture." 

Petroleum  has  long  been  popularly  re- 
garded as  a  mineral  oil.  As  its  derivation 
indicates,  the  word  means  "rock  oil,"  an 
oily  substance  so  named  because  found  nat- 
urally oozing  from  crevices  in  rocks.  Its 
existence  in  this  country  was  known  from 
very  early  times,  and  when  this  and  other^ 
railroad  land  grants,  containing  anMixeep-7 
tion  of  mineral  lands,  were  made,  the  ex- 
traction of  oil  from  its  natural  reservoir 
in  subterranean  rocks  had  come  to  be  a 
promising  industry  and  was  extending  over 
an  increasing  area  through  discoveries  of 
new  oil  fields.  An  official  report  laid  before 
Congress  a  few  months  before  this  great 
was  made  showed  that  the  daily  output  el 
the  oil  wells  in  Pennsylvania,  Ohio,  West 
Virginia,  and  Kentucky  was  12,000  barrels. 
H.  R.  Ex.  Doc.  No.  51,  39th  Cong.  1st  Sess. 
In  the  same  year  the  supreme  court  of 
Pennsylvania,  in  disposing  of  an  oil-land 
controversy,  not  only  treated  the  oil  as  a 
mineral,  but  spoke  of  the  work  of  extras^ 
ing  it  from  the  containing  rocks  as  "min- 
ing for  oil;"  and,  in  concluding  the  opin* 
ion,  said:  "Until  our  scientific  knowledge 
on  the  subject  is  increased,  this  is  the  light 
in  which  the  courts  will  be  likely  to  regard 
this  valuable  production  of  the  earth." 
Funk  V.  Haldeman,  63  Pa.  229,  7  Mor.  Min. 
Rep.  203.  And  in  another  case  that  court 
said:  "It  is  a  mineral  substance  obtained 
from  the  earth  by  a  process  of  mining,  and 
lands  from  which  it  is  obtained  may  with 
propriety  be  called  mining  lands."  Gill  v. 
Weston,  110  Pa.  812,  317,  1  Atl.  921.  lU 
mineral  character  has  also  been  affirmed  by 
the  courts  of  other  states.  Williamson 
V.  Jones,  39  W.  Va.  231,  266,  25  L.RA.  222, 
19  S.  £.  436;  Kelley  v.  Ohio  Oil  Co.  57 
Ohio  St.  817,  828,  39  L.R.A.  765,  63  Am. 
St.  Rep.  721,  49  N.  E.  399;  Murray  v.  All- 
red,  100  Tenn.  100,  39  L.R.A.  249,  66  Am. 
St.  Rep.  740,  43  S.  W.  355,  19  Mor.  Min. 
Rep.  169;  Wagner  v.  Mallory,  169  N.  Y. 
501,  505,  62  N.  E.  584,  22  Mor.  Min.  Rep. 
42.  Congress  at  different  times  has  spoken 
of  it  as  a  mineral  ( 15  Stat,  at  L.  69,  chap. 
41,  I  1 ;  id.  167,  chap.  186,  §  109 ;  29  Stat, 
at  L.  626,  chap.  216,  U.  S.  Comp.  Stat.  1901, 
p.  1484;  32  Stat,  at  L.  702,  chap.  1369, 
§  42;  36  Stat,  at  L.  847,  chap.  421,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  693),  and  tiiis 
court  did  so  in  Ohio  Oil  Co.  v.  Indiana,  177 
U.  S.  190,  202,  44  L.  ed.  729,  20  Sup.  Ct. 
Rep.  676,  20  Mor.  Min.  Rep.  466. 
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In  tha  l^slatiai  of  CongrcM  t]i«  term 
"mineiml  landi"  it  not  confined  to  railroad 
land  grants.  It  occurs  in  the  mining  laws, 
in  an  excepting  clause  in  the  homestead 
lawy  and  in  like  clauses  in  other  pttblio*land 
laws.  Evidently  it  has  the  same  meaning  in 
til.  The  administration  of  these  laws  has 
H  rested  with  the  Land  Department,  and 
?  therefore  its  course  of  action  in  respect  of 
oil-bearing  lands — ^whether  it  has  held  them 
to  be  mineral  or  otherwise — ^requires  to  be 
noticed.  The  various  mining  circulars,  in- 
structions,  and  decisions,  as  published  from 
time  to  time,  show  that  the  matter  probably 
was  not  considered  prior  to  the  first  mining 
circular,  July  15,  1873,  but  that  since  then 
the  Department  has  regarded  petroleum  as 
a  mineral,  and  has  treated  lands  chiefiy 
Taluable  therefor  as  mineral  lands,  i  With 
•  single  exception,  the  rulings  have  been 
uniform,  and  lands  of  great  value  have 
passed  into  private  ownership  under  them. 
The  single  exception  is  the  case  of  Re  Union 
Oil  Co.  23  Land  Dec  222,  226,  decided 
Ai:^gttst  27j  1896,  which  was  revoked  on  a 
motion  for  review  November  6,  1897,  26 
Land  Dec  351.  It  appears  from  the  later 
decision  that  action  upon  other  pending 
eases  turning  upon  the  same  question  had 
been  suspended  in  the  meantime,  so,  prac- 
tically speaking,  there  has  been  no  break 
in  the  Department's  rulings.  The  ease  of 
Union  Oil  Co.  presented  a  controversy  be- 
tween that  company  and  the  Southern  Pa- 
cific Railroad  Company  over  a  tract  of  land 
in  California,  the  former  claiming  imder  a 
placer  mining  olaim  and  insisting  that  the 
land  was  chiefly  valuable  for  petroleum,  and 
therefore  mineral*  and  the  latter  seeking  a 
patent  under  its  land  grant  and  insisting 
that  the  land,  even  if  chieflf  valuable  for 
petroleum,  was  not  mineral.  In  the  original 
decision  the  Secretary  of  the  Interior  held 
that  the  word  "mineral"  embraced  only  "the 
more  precious  metals,"  such  as  "gold,  sil- 
ver, cinnabar,  etc.,"  but  on  the  rehearing 
fe*this  view  was  rejected  and  the  prior  rul- 
•  ings  holding  petroleum  to  be  a  mineral^were 
reaffirmed  and  applied,  the  railroad  oom- 
pany's  application  for  a  patent  being  de- 
nied. 

Notwithstanding  these  persuasive  consid- 
erations for  now  regarding  petroleum  lands 
»  ^■^— ^—  '  ■  '■ 

1  Circular  July  15,  1873,  Copp's  Mineral 
Lands,  61 ;  Letter  of  Commissioner  Burdett, 
January  30,  1875,  Sickles's  Mining  Laws, 
491;  Maxwell  v.  Brierly,  10  Copp's  L.  O. 
50;  Instructions  January  30,  1883,  1  Land 
Dec.  561;  Roberts  v.  Jepson,  4  Land  Dec 
60;  Re  Piru  Oil  Co.  16  Land.  Dec.  117;  Re 
Union  Oil  Co.  25  Land  Dec.  351 ;  McQuiddy 
V.  California,  29  Land  Dec  181;  Tulare 
Oil  ft  Min.  Co.  t.  Southern  P.  R.  Co.  29 
Land  Dec  269. 


as  mineral  land*  witSiin  th*  meaning  ol  the 
excepting  clause  -  in  the  granting  act,  we 
are  asked  to  give  effect  to  the  strictly 
scientifie  view  that  petroleum  is  a  resultant 
of  the  decomposition  of  organic  matter  un- 
der certain  conditions  of  temperature  and 
pressure,  and  therefore  is  not  a  mineraL 
As  we  understand  it,  scientists  are  not  in 
full  accord  upon  this  point,  some  ascribing 
to  petroleum  an  inorganic  origin.  21  £nc. 
Britannica,  11th  ed.  p.  818.  But,  passing 
this  seeming  divergence  in  opinion,  and  as- 
suming that,  when  subjected  to  a  strictly 
scientific  test,  petroleum  is  not  a  mineral, 
we  think  that  is  not  the  test  contemplated 
by  the  statute  It  was  dealing  with  a  prao> 
tical  subject  in  a  practical  way,  and  we 
think  it  used  the  words  "mineral  lands,"  and 
intended  that  thqr  should  be  applied,  in 
their  ordinary  and  popular  sense.  In  that 
sense,  as  before  indicated,  they  embraoQ 
lands  chiefly  valuable  for  petroleum. 

Our  answer  to  the  fifth  question  must 
therefore  be  in  the  affirmative 

The  other  questions  are  so  closely  related 
one  to  another,  and  turn  so  largely  upon 
principles  of  general  application  to  con- 
troversies arising  out  of  the  public-land 
laws,  including  railroad  land  grants,  that 
it  seems  the  better  course  to  consider  them 
in  a  general  way  in  connection  with  those 
principles,  and  then  to  come  to  the  specifle 
answers  to  be  given  to  them  separately. 

We  first  notice  a  contention  advanced  on 
the  part  of  the  mineral  claimants,  to  the 
effect  that  the  grant  to  the  railroad  com- 
pany was  merely  a  gift  from  the  United 
States,  and  should  be  construed  and  applied 
accordingly.  The  granting  act  not  only  does 
not  support  the  contention,  but  refutes  it.9 
The  act  did  not  follow  the  building  of  •the? 
road,  but  preceded  it.  Instead  of  giving  a 
gratuitous  reward  for  something  already 
done,  the  act  made  a  proposal  to  the  com- 
pany to  the  effect  that  if  the  latter  would 
locate,  construct,  and  put  into  operation  a 
designated  line  of  railroad,  patents  would 
be  issued  to  the  company  confirming  in  it 
the  right  and  title  to  the  public  lands  fall- 
ing within  the  descriptive  terms  of  the 
grant.  The  purpose  was  to  bring  about  the 
construction  of  the  road,  with  the  resulting 
advantages  to  the  government  and  the  pub- 
lic, and  to  that  end  provision  was  made  for 
compensating  the  company,  if  it  should  do 
the  work,  by  patenting  to  it  the  lands  in- 
dicated. The  company  was  at  liberty  to 
accept  or  reject  the  proposal.  It  accepted 
in  the  mode  contemplated  by  the  act,  and 
thereby  the  parties  were  brought  into  such 
contractual  relations  that  the  terms  of  the 
proposal  became  obligatory  on  both.  Me- 
notti  V.  Dillon,  167  U.  S.  703,  721,  42  L. 
ed.  333,  339,  17  Sup.  Ot.  Rep.  945.     And 
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wheiiy  \j  ooBftmetiqg  t]i«  road  and  putting 
it  in  operation,  the  eompanj  performed  its 
part  of  the  contract,  it  became  entitled  to 
performance  by  the  govemment.  In  other 
words,  it  earned  the  right  to  the  lands  de- 
scribed. Of  course,  any  ambiguity  or  un- 
certainty in  the  terms  employed  should  be 
resolved  in  favor  of  the  government,  but  the 
grant  should  not  be  treated  as  a  mere  gift. 
Tiro  distinct  land  grants  were  made  to 
the  Southern  Pacific  Railroad  Company,  one 
on  behalf  of  the  construction  of  a  main  line, 
and  the  other  (act  March  3,  1871,  16  Stat. 
at  L.  570,  chap.  122,  §  23)  on  behalf  of  a 
branch  line.  We  are  not  here  concerned 
with  the  latter.  The  former  was  made  by 
the  act  of  July  27,  1866,  14  Stat,  at  L.  292, 
chap.  278.  That  act  first  made  provision 
for  the  construction  of  a  line  of  railroad, 
by  the  Atlantic  &  Pacific  Railroad  Com- 
pany, from  Springfield,  Missouri,  westward 
through  northern  Arizona  to  the  Pacific 
ocean,  and  by  its  8d  and  4th  sections  made 

^the  following  grant  of  publie  lands  to  that 

Sfiompany: 

*  *''6ec.  3.  That  there  be,  and  hereby  is, 
granted  to  the  Atlantic  k  Pacific  Railroad 
Company,  its  successors  and  assigns,  for 
the  purpose  of  aiding  in  the  construction  of 
•aid  railroad  and  telegraph  line  to  the  Pa- 
cific coast,  and  to  secure  the  safe  and 
speedy  transportation  of  the  mails,  troops, 
munitions  of  war,  and  public  stores,  over 
the  route  of  said  line  of  railway  and  its 
branches,  every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  num- 
bers, to  the  amount  of  twenty  alternate  sec- 
tions per  mile,  on  each  side  of  said  railroad 
line,  as  said  company  may  adopt,  through 
the  territories  of  the  United  States,  and 
ten  alternate  sections  of  land  per  mile  on 
each  side  of  said  railroad  whenever  it  passes 
through  any  state,  and  whenever,  on  the 
line  thereof,  the  United  States  have  full 
title,  not  reserved,  sold,  granted,  or  other- 
wise appropriated,  and  free  from  pre-emp- 
tion or  other  claims  or  rights,  at  the  time 
the  line  of  said  road  is  designated  by  a 
plat  thereof,  filed  in  the  office  of  the  Com- 
missioner of  the  General  Land  Office,  and 
whenever,  prior  to  said  time,  any  of  said 
sections  or  parts  of  sections  shall  have  been 
granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  or  pre-empted,  or  otherwise 
disposed  of,  other  lands  shall  be  selected 
by  said  company  in  lieu  thereof,  under  the 
direction  of  the  Secretary  of  the  Interior, 
in  alternate  sections,  and  designated  by 
odd  numbers,  not  more  than  ten  miles  be- 
yond the  limits  of  said  alternate  sections, 
and  not  including  the  reserved  numbers. 
,  .  .  Provided,  further,  That  aU  mineral 
lands  he,  and  the  tame  are  hereby,  ecooluded 
from   the  operations  of  this  act,   and  in 


Uem  thereof  a  Uke  quanHtf  ef  unooowpied 
and  unappropriated  agrieultwal  lands  in 
odd-numbered  sections  nearest  to  the  line 
of  said  road,  and  within  ttoenty  miles  there' 
of,  may  be  selected  as  above  provided:  And 
provided  further.  That  the  word  'mineral,' 
when  it  occurs  in  this  act,  shall  not  be  held 
to  include  iron  or  coal:     .         .  ei 

"Sec.  4.  That  whenever  said  Atlantic  &§ 
Pacific*Railroad  Company  shall  have  twen-» 
ty-five  consecutive  miles  of  any  portion  of 
said  railroad  and  telegraph  line  ready  for 
the  service  contemplated,  the  President  of 
the  United  States  shall  appoint  three  com- 
missioners to  examine  the  same,  who  shall 
be  paid  a  reasonable  compensation  for  their 
services  by  the  company,  to  be  determined 
by  the  Secretary  of  the  Interior;  and  if 
it  shall  appear  that  twenty-five  consecutive 
miles  of  said  road  and  telegraph  line  have 
been  completed  in  a  good,  substantial,  and 
workmanlike  manner,  as  in  all  other  re> 
speets  required  by  this  act,  the  commis* 
aioners  shall  so  report  under  oath,  to  the 
President  of  the  United  States,  and  patenta 
of  lands,  as  aforesaid,  shall  be  issued  to 
said  company,  confirming  to  said  company 
the  right  and  title  to  said  lands  situated 
opposite  to  and  coterminous  with  said  com- 
pleted section  of  said  road.  And  from  time 
to  time,  whenever  twenty-five  additional 
consecutive  miles  shall  have  been  construct- 
ed, completed,  and  in  readiness  as  afore* 
said,  and  verified  by  said  commissioners  to 
the  President  of  the  United  States,  then 
patents  shall  be  issued  to  said  company 
conveying  the  additional  sections  of  land 
as  aforesaid,  and  so  on  as  fast  as  every 
twenty-five  miles  of  said  road  is  completed 
as  aforesaid." 

By  its  18th«seetion  the  act  made  provi- 
sion for  the  construction  by  the  Southern 
Pacific  Railroad  Company  of  a  connecting- 
line  of  railroad  from  the  eastern  boundary 
of  California  to  San  Francisco,  and  in  that 
connection  made  the  grant  now  under  con- 
sideration.   That  section  reads: 

"That  the  Southern  Pacific  Railroad,  a 
company  incorporated  under  the  laws  of 
the  state  of  California,  is  hereby  author- 
ized to  connect  with  the  said  Atlantic  k 
Pacific  Railroad,  formed  under  this  act,  at 
such  point,  near  the  boundary  line  of  the 
state  of  California,  as  they  shall  deem  most 
suitable  for  a  railroad  line  to  San  Fran- 
cisco, and  shall  have  a  uniform  gauge  andx 
rate  of  freight  or  fare*with  said  road;  and* 
in  consideration  thereof,  to  aid  in  its  con- 
struction, shall  have  similar  grants  of  land, 
subject  to  all  the  conditions  and  limitations 
herein  provided,  and  shall  be  required  to 
construct  its  road  on  the  like  regulations, 
as  to  time  and  manner,  with  the  Atlantio 
4  Pacific  Railroad  herein  provided  for." 
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Turning  to  {§  8  mod  4,  as  mnst  be  done, 
to  ascertain  the  nature,  extent,  conditions, 
and  limitations  of  the  grant  made  bj  this 
section,  it  will  be  seen  that  it  was  of  ''eTerjr 
alternate  section  of  public  land,  not  min- 
eral, designated  by  odd  numbers,"  etc.,  and 
was  accompanied  bj  a  declaration  'Hhat  all 
mineral  lands  be,  and  the  same  are  hereby, 
excluded  from  the  operations  of  this  act, 
and  in  lieu  thereof  a  like  quantity  of  un- 
occupied and  unappropriated  agricultural 
lands  in  odd-numbered  sections  nearest  to 
the  line  of  said  road,  and  within  twenty 
miles  thereof,  may  be  selected  as  abore  pro- 
vided." Words  hardly  could  make  it  plainer 
that  mineral  lands  were  not  included,  but 
expressly  excluded.  This  is  fully  recog- 
nized by  counsel  on  both  sides.  But  by 
whom  and  when  was  it  to  be  determined 
whether  lands  otherwise  within  the  grant 
were  mineral  and  therefore  excluded,  or 
nonmineral  and  therefore  included?  How 
iong  was  the  question  of  the  exclusion  or 
inclusion  of  particular  sections  to  be  an 
open  oneT  Was  it  to  depend  upon  a  dis- 
covery of  mineral  at  any  time  in  the  future, 
even  a  hundred  years  after  the  completion 
of  the  railroad,  or  was  it  intended  that  the 
mineral  or  nonmineral  character  of  the 
lands  should  be  determined  in  administer- 
ing the  grant,  and  that,  depending  on  the 
result,  patents  should  issue  or  indemnity  be 
allowed  T  We  think  these  questions  find 
clear  and  decisive  answers  in  the  granting 
act  when  considered  in  the  light  of  settled 
principles  of  general  application  to  the  ad- 
ministration of  the  public-land  laws,  in- 
cluding railroad  land  grants. 
^  As  has  been  seen,  the  exclusion  was  of 
g"a1]  mineral  lands.*'  It  was  not  a  mere 
•  reservation  of  minerals,  but* an  exclusion 
of  mineral  lands,  coupled  with  a  provision 
that  the  company  should  receive  other 
lands,  not  mineral,  in  lieu  of  them.  This 
shows  that  a  determination  of  the  charac- 
ter of  the  lands,  i»  mineral  or  nonmineral, 
was  plainly  contemplated.  Besides,  there 
was  an  exclusion  of  all  sections  and  parts 
of  sections  "granted,  sold,  reserved,  occu- 
pied by  homestead  settlers,  or  pre-empted, 
or  otherwise  disposed  of  when  the  line  of 
''  -i  road  should  be  definitely  located,  and 
this  was  followed  by  a  similar  provision  for 
lieu  lands.  The  two  exclusions  and  the  in- 
demnity provisions  made  it  practically  im- 
perative that  there  be  an  authoritative  iden- 
tification of  the  lands  passing  under  the 
grant  and  of  those  excluded,  for  otherwise 
great  uncertainty  in  titles,  conflicting 
claims,  and  vexatious  litigation  would  be 
inevitable.  Appreciative  of  this,  Congress 
confided  the  identification  of  the  lands,  both 
included  and  excluded,  to  the  Land  Depart- 
ment, of  which  the  Secretary  of  the  !■- 
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terior  is  the  supervising  officer.  We  say 
their  identification  was  confided  to  that  De- 
partment, because  the  granting  act  ex- 
pressly provided  for  the  issue  of  patents 
"confirming  to  said  company  the  right  and 
title  to  said  lands,"  obviously  meaning  the 
lands  granted,  but  not  the  excluded  lands, 
and  also  directed  that  the  indemnity  lands 
be  selected  "under  the  direction  of  the 
Secretary  of  the  Interior,"  and  because  that 
Department  was  already  expressly  charged 
with  the  administration  and  execution  of 
all  public-land  laws  as  to  which  it  was  not 
specially  provided  otherwise.  Rev.  Stat. 
S§  441,  453,  2478,  U.  S.  Comp.  Stat.  1901, 
pp.  252,  257,  158G.  In  Catholic  Bishop  v. 
Gibbon,  158  U.  S.  155,  166,  167,  39  L.  ed. 
931,  936,  15  Sup.  Ct.  Rep.  779,  which  re- 
lated to  a  grant,  the  identification  and  ex- 
tent of  which  depended,  as  here,  upon  an 
ascertainment  of  matters  of  fact  made  ma- 
terial by  the  granting  act,  this  court  said: 
"While  there  may  be  no  specific  reference 
in  the  act  of  1848  [9  Stat  at  L.  323,  chap. 
177}  of  questions  arising  under  this  grant 
to  Uie  Land  Dqutrtment,  yet  its  adminietra-^ 
tion  comes  within  the  scope  of  the  generals^ 
*^wers  vested  in  that  Department.  .  .  .• 
It  may  be  laid  down  as  a  general  rule  that, 
in  the  absence  of  some  specific  provision  to 
the  contrary  in  respect  to  any  particular 
grant  of  public  land,  its  administration 
falls  wholly  and  absolutely  within  the  juris- 
diction of  the  Commissioner  of  the  Gen- 
eral Land  Office,  under  the  supervision  of 
the  Secretary  of  the  Interior.  It  is  not 
necessary  that  with  each  grant  there  shall 
go  a  direction  that  its  administration  shall 
be  under  the  authority  of  the  Land  Depart- 
ment. It  falls  there  unless  there  is  express 
direction  to  the  contrary." 

True,  the  grant  now  under  consideration 
was  in  prceaewti  in  the  sense  that  the  title 
to  the  granted  lands,  when  they  should  be 
identified,  passed  as  of  the  date  of  the 
granting  act;  but,  as  has  been  indicated* 
the  act  did  not  itself  identify  them,  and 
in  the  nature  of  things  that  was  not  practi- 
cable. It  was  not  certain  that  the  road 
would  be  constructed,  or  what  lands  would 
be  free  from  other  claims  at  the  time  of 
its  definite  location,  or  what  would  be 
mineral.  This  led  to  the  use  of  general 
descriptive  terms  which  required  to  be  ap- 
plied to  particular  lands,  should  the  road 
be  constructed.  And  so  it  was  that  pro- 
vision was  made  for  issuing  patents  "con- 
firming to  said  company  the  right  and  title 
to  said  lands"  after  construction.  A  real 
necessity  would  then  arise  for  identifying 
the  lands  passing  under  the  gr^nt.  This 
was  obviously  the  purpose  of  the  patents. 
They  were  to  be  in  eonfirmation  of  the  com- 
pany's 'Ylghi  and  titli^"  and  so  wert  to 
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he  the  legally  appointed  eridesoe  thai  the 
lande  deecribed  in  them  had  passed  to  the 
eompanj  under  the  grant. 

As    it    plainly    was    not    intended    that 
{patents  should  issue  for  excluded  lands,  to 
which  the  company  was  not  to  have  any 
right  or  title,  the  direction  respecting  the 
issue  of  patents  necessarily  carried  with  it 
the  power  and  the  duty  of  determining  in 
^  every  instance  whether  the  land  came  with- 
er in  the  terms  of  the  grant,  or,  for  any  rea- 
^  son,  was*ezcluded  from  it,  and  of  giving 
appropriate  effect  to  the  result  by  granting 
or  refusing  a  patent.     This  is  the  theory 
upon  which  the  Land  Department  uniformly 
lias  proceeded  in  the  administration  and  ad- 
justment of  this  and  other  railroad  land 
^grants,  and  this  court  repeatedly  has  pro- 
nounced it  the  true  theory.     Tbe  depart- 
mental   view   and   practice   are   shown   in 
Central  P.   R.   Co.  t.  Valentine,  11  Land 
Dec.   238,    where    it   was    said    by    Secre- 
tory  Noble    (p.    243):     "It    is   not  ques- 
tioned that  the  Land  Department  has  juris- 
diction until  patent  or  certification,  as  the 
case  may  be,  to  the  company,  to  determine 
whether  any  of  the  lands  within  the  lateral 
limits  of  the  grant  had  been,  *t  the  time 
ihe  line  of  the  road  was  definitely  fixed, 
'sold,   reserved,  or   otherwise  disposed  of,' 
••r  was  subject  to  'a  pre-emption  or  home- 
stead claim,'  and  therefore  excepted  from 
ibe  grant.     That  such   jurisdiction  exists 
there  can  be  no  doubt,  and  I  am  unable  to 
perceive  upon   what   principle  of  logic  or 
process  of  reason iog  it  can  be  claimed  that 
A  like  jurisdiction  does  not  exist  for  the 
purpose  of  determining  whether  the  lands 
Are  mineral,  and  for  that  reason  excepted 
from  the  grant.     Manifestly,  the  jurisdie- 
tion  to  determine  the  exception  is  the  same, 
whether  the  inquiry  is  instituted  as  to  the 
xdiaracter  of  the  land,  or  as  to  its  particular 
status,  at  the  date  when  the  rights  of  the 
'Company  attached  under  the  grant."    Again 
(p.  244) :     "AH  the  lands  within  the  pri- 
mary  limits   of  a   railroad   grant   do  not 
necessarily  pass  to  the  railroad,  but  only 
«uch  as  are  not  within  the  exceptions  named 
in  the  grant,  and  Secretary  of  the  Interior 
Is  clothed  with  the  authority  of  determin- 
ing in  the  first  instance  which  lands  pass 
by  the  grant  and  which  do  not  pass,  and 
this  he  does  by  approving  lists  for  certifi- 
cation or  patent."     And  again    (p.  246) : 
"Now,    this    jurisdiction    is    in    the    Land 
Department,  and  it  continues,  as  we  have 
seen,    until    the    lands    have    been    either 
^patented  or  certified  to,  or  for  the  use  of, 
«the  railroad  company.     By  reason  of  this 
A  jurisdiction  it  has  been  the  practice  of  that 
Department,  for  many  years  past,  to  refuse 
to  issue  patents  to  railroad  companies  lor 


landa  found  to  be' mineral  in  eharacter  ai 
any  time  before  the  date  of  the  patent." 

The  same  subject  came  before  this  court 
in  Barden  v.  Northern  P.  R.  Co.  154  U.  & 
288,  38  L.  ed.  992,  14  Sup.  Ct.  Rep.  1030. 
The  case  arose  under  a  grant  (13  Stat,  at  L. 
365,  chap.  217)  containing  an  exclusion  ot 
mineral  lands,  provisions  for  indemnity, 
and  a  direetion  for  patents,  identical  witii 
those  now  under  consideration;  the  grant 
being  followed  by  a  joint  resolution  (13 
Stat,  at  L.  567)  whidi,  referring  to  that 
and  other  grants  made  at  the  same  session, 
declared  that  none  "shall  be  so  construed 
as  to  embrace  mineral  lands,  which  in  all 
eases  shall  be,  and  are,  reserved  exclusively 
to  the  United  States,  unless  otherwise 
specially  provided  in  the  act  or  acts  making 
the  grant."  On  the  part  of  the  railroad 
company  it  was  insisted  that  the  conditions 
existing  when  the  line  of  railroad  was  defi- 
nitely located  should  be  taken  as  dedsive 
of  whether  lands  were  mineral  or  other- 
wise in  the  sense  of  the  mineral-land  ex- 
clusion, and  much  apprehension  was  ex- 
pressed lest  a  different  ruling  would  put 
the  matter  so  at  large  that  a  discovery  of 
mineral  at  any  time  in  the  future  would 
defeat  titles  supposedly  complete.  By 
leave  of  the  court,  the  Solicitor  General 
appeared  on  b^alf  of  the  government,  and 
took  the  position  shown  by  the  following 
extract  from  his  brief  (154  U.  8.  296-298; 
Brief,  pp.  4-7): 

"The  act  itself  provides  for  the  isaning 
of  patents  to  the  railroad  company,  and 
contemplates,  therefor^  that  the  Secretary 
of  the  Interior,  prior  to  such  issu^  shall 
determine  wheUier  the  lands  sought  to  be 
patented  come  within  the  terms  of  the 
grant;  in  other  words,  whether  they  are 
in  odd  sections,  unappropriated,  not  miner- 
al, etc. 

"But  it  is  said  that  the  Secretary  of  the^^ 
Interior  has  no  authority  to  patent  minerals 
lands,  and  that  a  patent  forelands  in  fact* 
mineral  would  afford  no  protection  to  the 
railroad  company  in  the  event  of  the  future 
discovery  of  pre^ous  metals  therein.    This 
is  a  mistake.    After  the  Secretary  of  the 
Interior  has   decided  that  any  particular 
lands  are  not  mineral,  and  has  issued  a 
patent  therefor,  the  title  is  not  liable  to 
be  defeated  by  the  subsequent  discovery  of 
minerals.    The  authorities  upon  this  point 
are   cited    In    Mr.    Shields'    original    brief 
[pp.  46  to  60]. 

"The  point  is  also  covered  by  the  case  of 
Davis  V.  Wiebbold,  139  U.  6.  507,  35  L.  ed. 
238,  11  Sup.  Ct.  Rep.  628,  where  a  patent 
was  issued  for  a  town  site,  and  minerals 
were  subsequently  discovered  in  the  lands 
patented.  But  it  was  held  that  the  title 
was  not  affected  by   such  discovery,  and 
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Uuit  the  proTision  of  the  town-tito  act 
(Rev.  Stat.  §  2392,  U.  S.  Comp.  Stat  1901, 
p.  1459)  that  'no  title  shall  be  acquired 
to  any  mine  of  gold,  tilver,  cinnabar,  or 
copper,'  does  not  apply  where  the  mines 
were  discovered  after  a  patent  has  been 
issued. 

''Mr.  Justice  Field,  delivering  the  opinion 
of  the  court,  quotes  with  approval,  at  page 
521,  the  following  language  of  Judge  Sawyer 
in  Cowell  ▼.  Lammers,  10  Sawy.  240,  257, 
21  Fed.  200,  206:  There  must  be  some 
point  of  time  when  the  character  of  the 
land  must  be  finally  determined,  and,  for 
the  Interest  of  all  concerned,  there  can  be 
no  better  point  to  determine  this  question 
than  at  the  time  of  issuing  the  patent.' 

'^And  again,  at  page  623,  he  quotes  with 
approval  the  following  language  of  Mr. 
Justice  Lamar  while  Secretary  of  the 
Interior  [6  Land  Dec.  104]  i  rThe  issue  of 
said  patent  was  a  determination  by  the 
proper  tribunal  that  the  lands  covered  by 
the  patent  were  granted  to  said  company, 
and  hence,  under  the  proviso  of  said  act, 
were  not  mineral  at  the  date  of  the  issuance 
of  said  patent.' 

"And  again,  page  524:  fThe  grant  or 
patent,  when  issued,  would  thus  be  held 
to  carry  with  it  the  determination  of  the 
proper  authorities  that  the  land  patented 
gwas  not  subject  to  the  exception  stated.' 
•  *"In  Moore  v.  Smaw,  17  CaL  199,  79  Am, 
Dec  123,  12  Mor.  Min.  Rep.  418,  it  was 
decided,  in  the  first  opinion  delivered  by 
Mr.  Justice  Field  as  chief  justice  of  the 
supreme  court  of  California,  that  the  patent 
of  the  United  States  passes  title  to  min- 
erals. 

''Of  course,  if  the  railroad  company  knows 
at  the  time  of  receiving  a  patent  that  the 
lands  covered  by  it  are  mineral,  a  case  of 
fraud  is  presented  which  entitles  the  Secre- 
tary of  the  Interior  to  have  the  patent  can- 
celed, as  was  done  in  Morton  v.  Nebraska, 
21  Wall.  660,  22  L.  ed.  639,  12  Mor.  Min. 
Rep..  461,  and  in  Western  P.  R.  Ca  v. 
United  States,  lOS  U.  6.  610,  27  L.  ed.  806, 
2  Sup.  Ct.  Rep.  802.  But,  barring  cases  of 
fraud,  the  issuing  of  a  patent  by  the  Secre- 
tary of  the  Interior  to  the  railroad  company 
gives  it  an  absolute  title,  not  liable  to  be 
defeated  by  the  subsequent  discovery  of 
minerals. 

"Here,  then,  is  a  method  of  adjusting  the 
company's  grant  according  to  the  procedure 
contemplated  by  the  act  itself,  which  pro- 
tects fully  the  interest  of  both  the  govern- 
ment and  the  railroad,  and  which  is  in 
accordance  with  the  practice  which  has 
always  prevailed  in  the  Department  of  the 
Interior."  Citing  Secretary  Noble's  de- 
cision in  Central  P.  |t«  Co.  v.  Valentine^ 
supra. 


The  court  rejected  the  contention  that 
the  conditions  existing  at  the  date  of  defi- 
nite location  were  decisive  of  whether  the 
land  was  mineral  or  nonmineral,  and  held 
that  the  question  remained  an  open  one 
until  the  issue  of  a  patent.  In  the  latter 
connection  the  court  referred  to  prior 
decisions  respecting  the  power  and  duty  of 
the  Land  Department,  hi  issuing  patents^ 
to  inquire  and  determine  whether  the  lands 
are  of  the  class  prescribed,  whether  there 
are  other  claims  to  them,  and  whether  the 
applicant  is  entitled  to  a  transfer  of  the 
title;  reaifirmed  its  ruling  in  St.  Louis 
Smelting  &  Ref  •  Co.  v.  Kemp,  104  U.  S.  636, 
640,  26  L.  ed.  876,  876,  11  Mor.  Min.  Rep. 
673,  that  a  patent  not  only  "operates  to  pass 
the  title,  but  is  in  the  nature  of  an  official 
declaration  by  that  branch  of  the  govern- 
ment to  which  the  alienation  of  the  publie^ 
lands,  under  the  law,  is  intrusted,  thatg 
all  tile  requirements  preliminary* to  its* 
issue  have  been  complied  with;"  and 
further  said  (pp.  828,  329) : 

"If  the  Luid  Department  must  decide 
what  lands  shall  not  be  patented  because 
reserved,  sold,  granted,  or  otherwise  ap- 
propriated, or  because  not  free  from  pre- 
emption or  other  claims  or  rights  at  the 
time  the  line  of  the  road  is  definitely  fixed, 
it  must  also  decide  whether  lands  are  ex- 
cepted because  they  are  mineral  lands. 
.  .  .  If,  as  suggested  by  counsel,  when 
the  Secretary  of  the  Interior  has  under 
consideration  a  list  of  lands  to  be  patented 
to  the  Northern  Pacific  Railroad  Company, 
it  is  shown  that  part  of  said  lands  contain 
minerals  of  gold  and  silver,  discovered 
since  the  company's  location  of  its  road 
opposite  thereto,  he  would  not  perform  his 
duty,  stated  in  Knight  v.  United  Land 
Asso.  142  U.  S.  161,  178,  35  L.  ed.  974, 
980,  12  Sup.  Ct.  Rep.  258,  as  the  'super- 
vising agent  of  the  government  to  do  justice 
to  all  claims  and  preserve  the  rights  of  the 
people  of  the  United  States,'  by  certifying 
the  list  until  corrected  in  accordance  with 
the  discoveries  made  known  to  the  Depart- 
ment.   •    •    • 

"There  are  undoubtedly  many  cases  aris- 
ing before  the  Land  Department  in  the 
disposition  of  the  public  lands  where  it 
will  be  a  matter  of  much  difficulty  on  the 
part  of  its  officers  to  ascertain  with  ac- 
curacy whether  the  lands  to  be  disposed 
of  are  to  be  deemed  mineral  lands  or  agri- 
cultural lands,  and  in  such  cases  the  rule 
adopted  that  they  will  be  considered  min- 
eral or  agricultural,  as  they  are  more 
valuable  in  the  one  class  or  the  other,  may 
be  sound.  The  officers  will  be  governed 
by  the  knowledge  of  the  lands  obtained  at 
the  time  as  to  their  real  character.  The 
determination  of  the  fact  by  those  oiBoem 
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that  thcj  are  one  or  the  other  will  be  eon- 

flidered  as  conclusive." 

And  then,  after  quoting  approvingly  what 
we  have  already  extracted  from  Secretary 
Noble's  decision  in  Central  P.  R.  Co.  v. 
Valentine,  supra,  it  was  added  ( p.  330 ) : 
A'^It  is  true  that  the  patent  has  been  issued 
«iii  many  instances  without  the  investiga- 
tion and  consideration  which  the  public  in- 
terest requires;  but  if  that  has  been  done 
without  fraud,  though  unadvisedly  by 
officers  of  the  Government  charged  with  the 
duty  of  supervising  and  attending  to  the 
preparation  and  issue  of  such  patents,  the 
consequence  must  be  borne  by  the  govern- 
ment until,  by  further  legislation,  a  stricter 
regard  to  their  duties  in  that  respect  can 
be  enforced  upon  them." 

Of  the  decision  in  that  case  it  was  con- 
cisely said  in  Shaw  t.  Kellogg,  170  U.  S. 
312,  339,  42  L.  ed.  1050,  1060,  18  Sup.  Ct. 
Kep.  632:  ''It  is  true  there  was  a  divi* 
sion  of  opinion,  but  that  division  was  only 
as  to  the  time  at  which  and  the  means  by 
which  the  nonmineral  character  of  the 
land  was  settled.  The  minority  were  of 
the  opinion  that  the  question  was  settled 
at  the  time  of  the  filing  of  the  map  of 
definite  location.  The  majority,  relying  on 
the  language  in  the  original  act  of  1864, 
making  the  grant,  and  also  on  the  joint 
resolution  of  January  30,  1865,  which  ex- 
pressly declared  that  such  grant  should  not 
be  'construed  as  to  embrace  mineral  lands, 
which  in  all  cases  shall  be  and  are  reserved 
exclusively  to  the  United  States,'  held 
that  the  question  of  mineral  or  nonmin- 
eral was  open  to  consideration  up  to  the 
time  of  issuing  a  patent.  But  there  was 
no  division  of  opinion  as  to  the  question 
that  when  the  l^al  title  did  pass, — and  it 
passed  unquestionably  by  the  patent, — it 
passed  free  from  the  contingency  of  future 
discover V  of  minerals." 

The  exclusion  of  mineral  lands  is  not 
confined  to  railroad  land  grants,  but  ap- 
pears in  the  homestead,  desert-land,  timber 
and  stone,  and  other  public-land  laws,  and 
the  settled  course  of  decision  in  respect  of  all 
of  them  has  been  that  the  character  of  the 
land  is  a  question  for  the  Land  Department, 
the  same  as  are  the  qualifications  of  the 
applicant  and  his  performance  of  the  acts 
upon  which  the  right  to  receive  the  title 
depends,  and  that  when  a  patent  issues 
^it  is  to  be  taken,  upon  a  collateral  attack, 
gas  afi'ording  conclusive  evidence  of  the  non- 
♦  mineral  character  of  •the  land  and  of  the 
re^ilarity  of  the  acts  ctnd  proceedings  re- 
sulting in  its  issue,  and,  upon  a  direct 
attack,  as  afiordinor  such  presumptive  evi- 
dence thereof  as  to  require  plain  and  convin- 
cing proof  to  overcome  it.  St.  Louis  Smelt- 
ing &  Ref.  Co.  ▼.  Kemp,  104  U.  8.  636,  641, ' 


26  L.  ed«  876,  876,  11  Mor.  Min.  Rep.  673; 
Steel  V.  St.  Louis  Smelting  A  Ref.  Co.  106 
U.  8.  447,  27  L.  ed.  226,  1  Sup.  Ct.  Rep. 
389;  Maxwell  Land-Grant  Case,  121  U.  S. 
325,  379-381,  30  L.  ed.  949,  958,  959,  7  Sup. 
Ct.  Rep.  1015;  Heath  v.  Wallace,  138  U.  & 
573,  585,  34  L.  ed.  1063,  1068,  11  Sup.  Oi. 
Rep.  380;  Noble  v.  Union  River  Logging  R. 
Co.  147  U.  S.  165,  174,  37  L.  ed.  123,  126,  13 
Sup.  Ct.  Rep.  271;  Burfenniog  v.  Chicago^ 
St.  P.  M.  A  0.  R.  Co.  163  U.  S.  321,  328, 
41  L.  ed.  175,  176,  16  Sup.  Ct.  Rep.  1018. 

In  this  respect  no  distinction  is  recog- 
nized between  patents  issued  under  rail- 
road land  grants  and  those  issued  under 
other  laws;  nor  is  there  any  reason  for 
such  a  distinction. 

Of  course,  if  the  land  officers  are  induced 
by  false  proofs  to  issue  a  patent  for  min- 
eral  lands  under  a  nonmineraMand  law,  or 
if  they  issue  such  a  patent  fraudulently 
or  through  a  mere  inadvertence,  a  bill  in 
equity,  on  the  part  of  the  government,  will 
lie  to  annul  the  patent  and  regain  the  title, 
or  a  mineral  claimant  who  then  had  ac- 
quired such  rights  in  the  land  as  to  entitle 
him  to  protection  may  maintain  a  bill  to 
have  the  patentee  declared  a  trustee  for 
him;  but  such  a  patent  is  n;*rely  voidable, 
not  void,  and  cannot  be  successfully  at- 
tacked by  strangers  who  had  no  interest 
in  the  land  at  the  time  the  patent  wm 
issued,  and  were  not  prejudiced  by  it. 
Colorado  Coal  &  I.  Co.  ▼.  United  States, 
123  U.  S.  307,  313,  31  L.  ed.  182,  185,  8 
Sup.  Ct.  Rep.  131;  Diamond  Coal  Sl  Coke 
Co.  V.  United  States,  233  U.  S.  236,  239, 
58  L.  ed.  — ,  34  Sup.  Ct  Rep.  507 ;  Germa- 
nia  Iron  Co.  y.  United  Stetes,  165  U.  S.  379, 
41  L.  ed.  754,  17  Sup.  Ct.  Rep.  337;  Duluth 
&  I.  Range  R.  Co.  y.  Roy,  173  U.  6.  687, 
590,  43  L.  ed.  820,  822,  19  Sup.  Ct.  Rep. 
549;  Hoofnagle  y.  Anderson,  7  Wheat.  212, 
214,  215,  5  L.  ed.  437,  438.  In  the  last  case 
this  court  said,  speaking  through  Chief 
Justice  Marshall:  "It  is  not  doubted  that 
a  patent  appropriates  land.  Any  defects 
in  the  preliminary  steps  which  are  re- 
quired by  law  are  cured  by  the  patent.  It 
is  a  title  from  its  date,  and  has  always 
been  held  conclusive  against  all  those  whose 
rights  did  not  commence  previous  to  its 
emanation.  ...  If  the  patent  has  beeno 
issued  irregularly,  the  government*  may? 
provide  means  for  repealing  it;  but  no  in« 
dividual  has  a  right  to  annul  it,  to  consider 
the  land  as  still  vacant,  and  to  appropriate 
it  to  himself."  Of  the  same  import  are 
Cooper  V.  Roberts,  18  How.  173,  182,  15 
L.  ed.  338,  841:  Spencer  t.  Lapsley,  20 
How.  264,  273,  15  L.  ed.  902,  906;  Ehrhardt 
Y.  Hogaboom,  115  U.  8.  67,  68,  29  L.  ed. 
346,  5  Sup.  Ct.  Rep.  1157. 

The  patent  here  in  question  was  issued 
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Jaly  10,  1804.  Apparently,  the  goYemaMnt 
never  brought  a  bill  to  have  it  vacated  or 
annulled,  and  the  time  for  doing  to  ap- 
parently expired  in  1900  or  1901.  Aets 
March  3,  1891,  26  Stat  at  L.  1098»  chap. 
K59,  U.  8.  Comp.  Stat.  1001,  p.  1531; 
Jiarch  2,  1896,  29  Stat,  at  L.  42,  chap.  39, 
$  1,  n.  8.  Comp.  Stat.  1901,  p.  1603;  United 
States  ▼.  Chandler-Dunbar  Water  Power 
Go.  209  U.  S.  447,  450,  52  L.  ed.  881,  887,  28 
8np.  Ct.  Rep.  579.  Apparently,  also,  the 
prior  mineral  clain&ntB  never  Bought  to 
have  the  patentee  declared  a  trustee  lor 
them,  for  it  Is  admitted  that  they  abandoned 
their  locations.  The  present  mineral  claim- 
ants, who  are  assailing  the  patent,  claim 
under  relocations  made  in  March,  1909, 
snore  than  fourteen  years  after  the  date  of 
the  patent,  and  eight  yean  after  the  ap- 
parent expiration  of  the  time  within  which 
the  government  could  ask  that  it  be  vacated 
i>T  annulled.  Plainly,  there  is  no  privity 
between  the  earlier  and  later  mineral 
olaimants,  for  the  relocations  were  not 
made  in  furtherance  of  the  prior  locations, 
but  in  hostility  to  them.  See  Rev.  Stat. 
I  2324,  U.  S.  Comp.  Stat.  1901,  p.  1426. 

But,  referring  to  the  clause  in  the  patent, 
^excluding  and  excepting  all  mineral  lands 
should  any  such  be  found  in  the  tracts  afore- 
said,** the  contention  is  made,  first,  that  the 
patent  shows  tha^  the  Land  Department 
did  not  consider  or  determine  whether  the 
lands  were  mineral  or  not,  and,  second, 
that  all  lands  embraced  in  the  patent  which 
then  had  been  or  thereafter  should  be  dis- 
eovered  to  be  mineral  were  expressly  except- 
ed from  the  operation  of  the  patent  and  there- 
fore remained  public  lands.  This  conten- 
tion must  be  tested  in  the  light  of  the 
established  practice  in  the  Land  Depart- 
ment in  such  matters  and  of  the  office  which 
the  granting  act  intended  the  patents  to 
2  perform.  The  clause  relied  upon  is  not 
4^  peculiar  to  this*patent  or  to  those  issued 
under  this  grant,  but  appears  in  all  the 
patents  issued  from  1866  to  1904  under 
railroad  land  grants  containing  an  exclu- 
sion of  mineral  lands.  Its  first  mention 
in  any  public  document  was  in  the  annual 
report  of  the  Commissioner  of  the  General 
Land  Office  for  1868.  It  was  there  said 
(pp.  152-154): 

*'In  every  case  reported  from  the  dis- 
trict land  officers  of  selections  made  under 
the  aeto  of  1862  and  1864  [12  Stat,  at  L. 
492,  chap.  120,  13  Stat,  at  L.  858,  chap. 
216]  for  the  Pacific  Railroad,  the  agent  of 
the  company  in  the  first  Instance  is  re- 
quired to  state  in  his  affidavit  that  the 
selections  are  not  interdicted,  mineral,  nor 
reserved  lands,  and  are  of  the  diaracter 
eontemplated  by  the  grant.  Upon  the  filing 
d  lists  with  sueh  sffldavito  attached,  it 


is  made  the  duty  of  registers  and  receivers 
to  certify  to  the  correctness  of  the  selections 
in  the  particulars  mentioned  and  in  other 
respects.  They  subsequently  undergo  scru- 
tiny in  this  office,  are  tested  by  our  plats, 
and  by  all  the  data  on  our  files,  sufficient 
time  elapsing  after  the  selections  are  made 
for  the  presentation  of  any  objections  to 
the  Department  before  final  action  is  taken; 
and  to  more  effectually  guard  the  matter, 
there  is  inserted  in  all  patents  issued  to 
said  railroad  company  a  clause  to  the  fol- 
lowing effect:  nret  excluding  and  excepting 
from  the  transfer  by  these  presents  all  min- 
eral lands,  should  any  such  be  found  to  ex- 
ist in  the  tracts  described  in  this  patent, 
this  exception,  as  required  by  statute,  not 
extending  to  coal  and  iron  land.'  .  .  . 
It  has  been  suggested  to  this  office  that  the 
government  should  appoint  a  commission 
to  segregate  the  mineral  from  the  residue 
of  the  public  lands;  but  let  anyone  consider 
the  vast  amount  of  money  expended  by 
practical  miners  in  excavations  to  test  the 
value  of  mines,  subsequently  abandoned  as 
worthless,  and  some  idea  may  be  formed 
of  the  time  and  expense  sudi  an  under- 
taking would  require,  and  how  little  confi- 
dence it  would  be  likely  to  inspire.  .  •  .g 
The  regulation  of  filing  affidavits  is  simply  e 
a  means  of  ascertaining  the  class* to  which* 
a  particular  tract  of  land  may  belong,  and 
although  it  may  not  be  the  best  that  could 
be  devised,  it  is  the  only  practical  mode 
that  has  suggested  itself  to  meet  the  diffi- 
culty of  disposing  of  different  classes  of 
land  mingled  together  in  such  a  way  as  to 
render  it  frequently  impossible  to  tell, 
without  great  labor  and  expense,  whether 
a  particular  subdivision  belongs  to  one  or 
the  other  class." 

In  addition  to  what  was  thus  said  re* 
specting  the  affidavits  and  certificates  re- 
quired and  the  examination  of  whatever 
data  were  available,  regulations  were  pro- 
mulgated calling  attention,  among  other 
things,  to  the  mineral-land  exclusion  in 
the  grants,  directing  that  the  lists  be  care* 
fully  and  critically  examined  by  the  register 
and  receiver,  and  mineral  lands  be  excluded 
therefrom,  and  prescribing  forms  of  affi- 
davits and  certificates  reciting,  among  other 
things,  that  the  listed  lands  were  nonmin- 
eral  and  of  the  character  contemplated  by 
the  grant.*  It  also  appears  from  the  pub- 
lished land  decisions  that  hearings  were 
often  had  in  the  local  land  offices  to  deter- 
mine whether  lands  sought  to  be  listed  were 
mineral  or  otherwise,  and  that  appeals  in 
such  matters  were  not  infrequently  heard 


iSee  2  Lester's  Land  Laws,  362-365;  2 
Oopp's  Land  Laws*  715,  719,  787;  19  Land 
Dec  2L 
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If  the  Secretaiy  of  the  Interior.  >  Fkvm 
all  this  it  ie  maoifegt  tliat  the  ezeepting 
clause  never  was  intended  to  take  the  place 
of  an  inquiry  into  the  character  of  the  land, 
or  to  dispense  with  a  determination  of 
that  question,  and  that  its  presence  in  the 
patents  does  not  at  all  signify  that  no  in- 
quiry or  determination  was  had.  On  the 
contrary,  it  appears  that  it  was  the  ac- 
S  customed  practice  to  exact  proofs  respect- 
•  ing  the  character  of  the*land,  to  give  op- 
portunity for  contests,  and  to  give  effect 
to  whatever  information  was  obtained.  At 
most,  according  to  the  Commissioner's  re- 
port, the  clause  was  intended  to  serve 
merely  as  an  additional  safeguard;  and 
Its  words  suggest  that  its  use  was  with  an 
^e  to  future  discoveries  rather  than  to 
existing  conditions. 

Coming  to  its  effect  in  a  patent,  whieh 
is  of  more  importance  than  how  it  came 
to  be  there,  we  find  that  this  question  came 
before  the  Land  Department  in  the  case 
of  Re  Spong,  6  Land  Dec.  193.  The  tract  in 
question  had  been  patented  to  the  Central 
Pacific  Railroad  Company  under  its  grant, 
the  patent  containing  the  excepting  clause. 
Spong  applied  at  the  local  land  office  to 
enter  the  tract  under  the  mining  law, 
claiming  that  it  was  mineral  and  therefore 
excepted  from  the  patent.  The  local  officers 
refused  his  application,  assigning  as  a  rea- 
son that  the  title  had  passed  to  the  com- 
pany under  the  patent,  and  the  Commis- 
sioner of  the  General  Land  Office  affirmed 
their  decision.  The  matter  was  then  taken 
before  Secretary  Lamar,  who  sustained  the 
decisions  below,  saying  (p.  194) :  "The 
issue  of  said  patent  was  a  determination  by 
the  proper  tribunal  that  the  lands  covered 
by  the  patent  were  granted  to  said  com- 
pany, and  hence,  under  the  proviso  of  said 
act,  were  not  mineral  at  the  date  of  the 
issuance  of  said  patent."  Again  (p.  195) : 
"In  the  case  of  Deffeback  v.  Hawke,  116 
U.  S.  393,  29  L.  ed.  424,  6  Sup.  Ct.  Rep. 
95,  the  court  reviewed  and  commented  on 
the  several  acts  of  Congress  relative  to  the 
disposition  of  mineral  lands,  and  held  that 
the  officers  of  the  Land  Depattment  have 
no  authority  to  insert  in  a  patent  any 
other  terms  than  those  of  conveyance,  with 
recitals  showing  a  compliance  with  the 
law  and  the  conditions  which  it  prescribed." 
And  again  (p.  19G) :  ''While  the  exception 
of  mineral   lands  from  the  grant  to  said 


«See  Re  Central  P.  R.  Co.  8  Land  Dec. 
SO;  Central  P.  R.  Co.  v.  Valentine,  11  Land 
Dec.  238;  North  Star  Min.  Co.  v.  Central 
P.  R.  Co.  12  Land.  Dec.  608;  Southern  P. 
R.   Co.  V.   Allen   Gold  Min.   Co.    13   Land 
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c<»npany  is  clear  and  explicit,  yet  it  doe* 
not  appear  from  a  careful  consideration  of 
the  language  of  said  grant  that  Congre0i|, 
intended  to  grant  only  such  lands  as  may,g 
•after  the  lapse  of  an  indefinite  number  of* 
years,  prove  to  be  agricultural  in  charae- 
ter."  The  question  was  also  presented  in 
Courtright  v.  Wisconsin  C.  R.  Co.  19  Land 
Dec.  410.  The  land  involved  had  been  pat- 
ented under  a  railroad  land  grant  like  tliat 
now  before  us,  the  patent  containing  the 
same  exception.  Courtright,  claiming  that 
the  land  was  mineral,  and  was  known  to 
be  such  since  before  the  patent,  insisted  that 
it  remain  public  land,  and  sought  to  make 
entry  of  it.  The  local  officers  held  that  thii 
could  not  be  done  in  the  presence  of  the 
patent,  and  their  ruling  was  sustained  by 
the  Commissioner.  On  appeal,  Secretary 
Smith  affirmed  the  action  of  the  other  of- 
flcersy  saying  (p.  413) : 

'The  issuing  of  patent  is  A  determination 
by  the  Department  that  the  lands  embraced 
therein  are  of  the  character  described  ia 
the  grant. 

"If  it  was  the  intention  of  the  officer* 
of  the  government  to  leave  as  an  open  ques- 
tion the  character  of  the  lands  embraced 
in  the  patent,  then  they  acted  without  au- 
thority; for  when  patent  issued,  that  wbm- 
the  end  of  the  Jurisdiction  of  the  Depart- 
ment over  the  lands.  The  exception  con- 
tained in  the  patent  went  beyond  'giving- 
expression  to  the  intent  of  the  statute,' 
as  construed  by  the  supreme  court,  and 
added  a  restriction  upon  the  grant  which  i» 
not  to  be  found  in  the  granting  act. 

"I  am  therefore  of  the  opinion  that  th# 
Department  has  not  jurisdiction  to  deter- 
mine the  character  of  the  land  in  oon- 
troversy  after  issuance  of  patent.  If  it  h^ 
true  that  the  lands  in  question  contain 
minerals  in  paying  quantities,  and  that  this 
fact  was  known  to  the  officers  or  agents  of 
the  company  at  the  date  of  selection,  or 
date  of  patent,  and  they  failed  to  make  the 
fact  knovm  to  the  Department,  such  con- 
duct was  a  fraud  upon  the  government,  and 
the  courts  can  grant  relief."  oo^ 

It  thus  appears  that  the  Land  Depart-§ 
ment  has  regarded*  the  issuing  of  such  a* 
patent  as  a  determination  of  the  nonmineral 
character  of  the  land,  and  as  eifectually 
and  unconditionally  passing  the  title.  There 
has  been  no  departmental  decision  to  the 
contrary.  Indeed,  on  December  10,  1903, 
the  Secretary  of  the  Interior  directed  that 
the  excepting  clause  be  omitted  from  future 
patents,  because  he  regarded  it  as  without 
any  warrant  in  law  and  void.  Re  Northern 
P.  R.  Co.  32  Land  Dec.  342. 


Dec   165;    Re  California  ft  O.   R.   Co.   16 

Land  Dec.  262 ;  Barden  ▼.  Northern  P.  B.  [     This  clause  was  extensively  considered  by 
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Knert,  10  Sawj.  24<l»  21  Fed.  200.  Tlie  pat- 
ent in  that  case  had  been  issued  nnder  the 

•Central  -Pacific  grant.     The  suit  was   to 

•enjoin  a  trespass  in  tiie  nature  of  waste, 
the  complainant  being  the  grantee  of  the 
railroad  company  and  the  defendant  a  miner 

-who  had  located  part  of  the  patented  tract 
as  a  lode  mining  claim.     He  had  applied 

*to  the  Land  Department  to  enter  the  claim 
under  the  mining  law,  and  his  application 
had  been  rejected  because  the  patent  was 

•outstanding.     In   granting   the   injunction 

'the  court  said  (p.  206) :     TThe  lands  are 

•either  patentable  under  the  act  or  they  are 
not.     If  patentable,  the  issue  of  a  patent 

»is  authorized.  If  not  patentable^  it  is  un- 
authorised, and  the  issue  of  a  patent  is, 
clearly,  as  conclusive  evidence  of  the  de- 
termination  of   the   fact   of   patentability, 

»iipon  a  collateral  attack,  in  the  one  case  as 
in  the  other.    Suppose  it  should  afterwards 

^m  out  that  all  is  mineral  land.  Hie  ctx- 
eeption  would  be  as  broad  as  the  grant, 

.and  be  void  as  an  exception.  Is  it  any  the 
less  so,  in  this  class  of  cases,  as  to  a  paitT 
.    .    .    There  must  be  some  point  in  time 

*when  the  character  of  the  land  must  be 
finally  determined;  and,  for  the  interest 
of  all  concerned,  there  can  be  no  better 
point  to  determine  this  question  than  at 
the  time  of  issuing  the  patent."  Again 
(p.  208) :  "A  patent  upon  its  face  should 
either  grant  or  not  grant.  It  must  be  seen 
from  a  construction  of  the  language  of  the 
grant  [patent]  itself  whether  anything  is 
IS  granted  or  not,  and,  if  anything  be  granted, 
?what*it  is.  There  is  no  authority  to  issue 
a  patent  which,  in  effect,  only  says  if  the 
lands  herein  described  hereafter  turn  out 
to  be  agricultural  lands,  then  I  grant  them, 
but  if  they  turn  out  to  be  mineral  lands, 
then  I  do  not  grant  them.  Such  a  patent 
would  be  so  uncertain  that  It  would  be  im- 

-^possible  to  determine,  from  the  face  of  the 

patent,  whether  anything  is  granted  or  not.** 

In  principle,  the  effect  of  the  excepting 

-clause  in  the  patent  is  not  an  open  one, 
under  the  decisions  of  this  court.     It  is 

-ioreclosed  by  what  has  been  held  upon  full 
consideration.  In  Deffeback  v.  Hawke,  115 
U.  S.  302,  29  L.  ed.  424,  6  Sup.  Ct.  Rep. 
05,  where  was  involved  the  right  to  cer- 
tain valuable  town-site  improvements  upon 
land  patented  as  a  placer  mining  claim, 
the  contention  was  advanced  that,  as  the 

-owner  of  the  improvements  was  the  prior 

•occupant,  the  patent  should  have  contained 

.a  reservation  excluding  them  and  all  rights 
necessary  to  their  enjosrment  from  its  opera- 
tion; but  the  contention  was  declared  un- 
tenable, the  court  saying  (p.  406):  "The 
land  officers,  who  are  merely  agents  of  the 

"law,  had  no  authority  to  insert  in  the  pat- 

-«nt  any  other  terms  than  those  of  convey* 
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anoe,  with  recitals  showing  a  eompKanoe 
with  the  law  and  the  conditions  which  it 
prescribed."  The  case  of  Davis  ▼.  Wieb- 
bold,  130  U.  8.  507,  35  L.  ed.  288,  11  Sup. 
Ct.  Rep.  028,  directly  involved  the  validity 
of  a  clause  in  a  town-site  patent  declaring 
that  no  title  should  be  thereby  "acquired 
to  any  mine  of  gold,  silver,  cinnabar,  or 
copper."  By  the  mining  laws  mineral  lands 
were  withdrawn  from  disposal  under  other 
laws,  and  the  town-site  law  specially  de- 
clared that  no  title  to  any  mine  of  gold, 
silver,  cinnabar,  or  copper  should  be  ac- 
quired under  its  provisions.  The  defendant 
claimed  under  the  town-site  patent  and  a 
deed  of  release  and  quitclaim  from  the  pro- 
bate judge,  who  was  the  town-site  trustee, 
and  the  plaintiff  claimed  under  a  later  pat- 
ent for  a  mining  claim  located  upon  part 
of  the  town  site,  and  based  upon  an  actual^ 
discovery  of  a  valuable  vein  of  gold  aftero 
the  issue  of  the  town-site  patent.  *  The  deei-* 
sion  and  the  reasons  for  it  are  fully  com- 
prehended in  the  following  extracts  from 
the  opinion  t 

(P.  519.)  "The  exceptions  of  mineral  lands 
from  pre-emption  and  settlement  and  from 
grants  to  states  for  universities  and  schools, 
for  the  construction  of  public  buildings, 
and  in  aid  of  railroads  and  other  works  of 
internal  improrement,  are  not  held  to  ex- 
clude all  lands  in  which  minerals  may  be 
found,  but  only  those  Where  the  mineral  ii 
in  sulBcient  quantity  to  add  to  their  rich- 
ness and  to  justify  expenditures  for  its 
extraction,  and  known  to  be  so  at  the  date 
of  the  grant."  (As  shown  in  Barden  v. 
Northern  P.  R.  Co.  154  U.  S.  288,  38  L, 
ed.  002,  14  Sup.  Ct.  Rep.  1030,  the  word 
"grant"  here  means  the  patent,  and  not  the 
act  making  the  grant.) 

(P.  524.)  "It  would  seem  from  this  nni- 
form  construction  of  that  department  4  of 
the  government  specially  intrusted  with 
supervision  of  proceedings  required  for  the 
alienation  of  the  public  lands,  including 
those  that  embrace  minerals,  and  also  of 
the  courts  of  the  mining  states,  Federal 
and  state,  whose  attention  has  been  called 
to  the  subject,  that  the  exception  of  mineral 
lands  from  grant  in  the  acts  of  Congress 
should  be  considered  to  apply  only  to  such 
lands  as  were  at  the  time  of  the  grant 
[patent]  known  to  be  so  valuable  for  their 
minerals  as  to  justify  expenditure  for  their 
extraction.  The  grant  or  patent,  when  is- 
sued, would  thus  be  held  to  carry  with  it 
the  determination  of  the  proper  authori- 
ties that  the  land  patented  was  not  subject 
to  the  exception  stated.    There  Las  been  no 

4  The  reference  is  to  several  Land  De- 
partment decisions  dted  and  reviewed  in 
that  opinion. 
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direct  ftdjndicatioB  upon  this  point  by  this 
eourt»  but  thU  conclusion  ii  a  legitimate 
inference  from  Beveral  of  ite  decitions.  It 
was  implied  in  the  opinion  in  Deffeback  t. 
Hawke,  already  referred  to,  and  in  the 
cases  of  the  Colorado  Coal  4  I.  Co.  t.  United 
States,  123  U.  6.  307,  328,  31  L.  ed.  182, 
190,  8  Sup.  Ct.  Rep.  131,  and  United  States 
Y.  Iron  Silver  Min.  Co.  128  U.  S.  673,  683, 
g32  L.  ed.  671,  676,  9  Sup.  Ct.  Rep.  196." 

•  *  (P.  625.)  ''It  would  in  many  instances 
be  a  great  impediment  to  the  progress  of 
such  towns  if  the  titles  to  the  lots  occupied 
by  their  inhabitants  were  subject  to  be 
overthrown  by  a  subsequent  discovery  of 
mineral  deposits  under  their  surface.  If 
their  title  would  not  protect  them  against 
a  discovery  of  mines  in  them,  neither  would 
it  protect  them  against  the  invasion  of  their 
property  for  the  purpose  of  exploring  for 
mines.  Hie  temptation  to  such  exploration 
would  be  according  to  the  suspected  extent 
of  the  minerals,  and  being  thus  subject  to 
indiscriminate  invasion,  the  land  would  be 
to  one  having  the  title  poor  and  valueless, 
just  in  proportion  to  the  supposed  richness 
and  abundance  of  its  products.  We  do  not 
think  that  any  such  results  were  contem- 
plated by  the  act  of  Coongress,  or  that  any 
construction  should  be  given  to  the  provi- 
sion in  question  which  could  lead  to  such 
results.** 

(Pp.  627,  628.)  "But  we  do  not  attach 
any  importance  to  the  exception,  for  the 
officers  of  the  Land  Department,  being  mere- 
ly agents  of  the  government,  have  no  au- 
thority to  insert  in  a  patent  any  other 
terms  than  those  of  conveyance,  with  re- 
citals showing  compliance  with  the  condi- 
tions which  the  law  prescribes.  Could  they 
insert  clauses  in  patents  at  their  own  dis- 
cretion they  could  limit  or  enlarge  their 
e£fect  without  warrant  of  law.  The  patent 
of  a  mining  claim  carries  with  it  such 
rights  to  the  land  which  includes  the  claim 
as  the  law  confers,  and  no  others,  and  these 
rights  can  neither  be  enlarged  nor  dimin- 
ished by  any  reservations  of  the  officers  of 
the  Land  Department,  resting  for  their  fit- 
ness only  upon  the  judgment  of  those  of- 
ficers. Deifcback  v.  Hawke,  116  U.  S.  392, 
406,  29  L.  ed.  423,  427,  6  Sup.  Ct.  Rep. 
95.  ...  The  laws  of  Congress  provide 
that  valuable  mineral  deposits  in  lands  of 
the  United  States  shall  be  open  to  explora- 
tion and  purchase.  They  do  not  provide, 
^and  never  have  provided,  that  such  mineral 
^deposits  in  lands  which  have  ceased  to  be 

•  public,  and  become  the  property  of*private 
individuals,  can  be  patented  under  any 
proceedings  before  the  Land  Department, 
or  otherwise." 

The  case  of  Shaw  v.  Kellogg,  170  U.  S. 
812,  42  L.  ed.  1050,  18  Sup.  Ct.  Rep.  632, 


I  related  to  a  olaim  or  rights  eonf erred  bj 
j  statute,  entitling  its  owner  to  select  in  a 
'  body  about  100,000  acres  "of  vacant  land^ 
not  mineral,"  in  New  Mexico,  it  being  tli* 
duty  of  the  Surveyor  General  "to  make  sur- 
v^  and  location  of  the  lands  so  selected," 
and  his  action  being  subject  to  the  super- 
vision of  the  Commissioner  of  the  General 
Land  Office.  The  owner  of  the  right,  hav« 
ing  made  the  selection,  applied  to  the 
Surveyor  General  in  18G2  for  the  survey 
and  location  of  the  tract,  and  that  officer 
reported  the  application  to  the  Commis- 
sioner, saying  in  that  connection  that  he 
had  theretofore  been  informed  that  the  pur- 
pose of  the  owner  was  to  make  such  a  se- 
lection as  "would  cover  rich  minerals  ia 
the  mountains."  The  Commissioner  replied 
that  it  was  essential  to  the  approval  of  the 
application  by  him  that  "it  be  accompanied 
by  the  certificates  of  the  Surveyor  General 
and  the  register  and  receiver  that  the  land 
selected  is  vacant  and  not  mineral."  Such 
certificates  were  furnished,  but  the  Commis- 
sioner hesitated  to  act  upon  them  because 
they  were  not  based  upon  personal  knowl- 
edge, but  information  informally  elicited 
from  others,  the  lands  being  remote  and  ia 
an  unsurveyed  region.  Finally,  the  Com- 
missioner concluded  that  "the  difficulty" 
could  "be  avoided"  by  directing  the  Sur- 
veyor General  to  proceed,  and  in  approving 
the  survey  to  add  to  his  eertificate  of  ap- 
proval "Uie  special  reservation  stipulated 
by  the  statute,  but  not  to  embrace  mineral 
land."  Being  instnicted  accordingly,  the 
Surveyor  General,  after  the  field  notes  and 
plat  of  the  survey  were  completed,  indorsed 
upon  the  field  notes  a  mere  approval,  and 
upon  the  plat  an  approval  qualified  by  the 
words,  "subject  to  the  conditions  and  limi- 
tations" of  the  statute,  naming  it.  ThOflQ 
field  notes  and  plat  were  then  forwardedg 
to  and  accepted  by  the'^Conunissioner.  No* 
patent  was  issued,  the  approved  survey  tak- 
ing the  place  of  one  under  the  statute.  A 
few  years  later,  when  inquiries  were  made 
respecting  the  right  of  prospectors  to  take 
advantage  of  mineral  discoveries  in  the 
tract,  the  Commissioner  took  the  position 
that  the  approval  of  the  survey  operated 
as  a  determination  that  the  land  was  of 
the  class  and  character  designated  in  the 
act;  that  the  title  had  passed  from  the  gov- 
ernment, and  that,  notwithstanding  the  ap- 
parently conditional  approval,  the  Land  De- 
partment was  without  authority  to  reopen 
the  question  of  the  character  of  the  land. 
The  case,  as  presented  to  this  court,  in- 
volved the  possession  of  a  mine  located 
within  the  tract  after  the  approval  of  the 
survey.  The  plaintiff  claimed  under  the 
selection  of  1862  and  the  defendant  under 
the  mining  laws,  the  controversy  turning 
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upon  the  effect  to  be  given  to  the  condition 
in  the  approval  of  the  aurvi^y.  In  disposing 
of  that  question  the  court  reaffirmed  and 
applied  its  rulinga  hi  Deffeback  ▼.  Hawke 
and  Barden  y.  Northern  P.  R.  Co.  supra,  and 
said  (p.  337): 

''What  is  the  significance  of,  and  what 
effect  can  be  given  to,  the  clause  inserted 
in  the  certificate  of  approval  of  the  plat 
that  it  was  subject  to  the  conditions  and 
provisions  of  the  act  of  Congress t  We  are 
of  opinion  that  the  insertion  of  any  such 
stipulation  and  limitation  was  beyond  the 
power  of  the  Land  Department.  Its  duty 
was  to  decide,  and  not  to  decline  to  decide; 
to  execute,  and  not  to  refuse  to  execute, 
the  will  of  Congress.  It  could  not  deal  with 
the  land  as  an  owner  and  prescribe  the  con- 
ditions upon  which  title  might  be  trans- 
ferred. It  was  an  agent,  and  not  prin- 
eipal.  Congress  had  made  a  grant,  au- 
thorized a  selection  within  three  years,  and 
directed  the  Surveyor  General  to  make  sur- 
vey and  location,  and  within  the  general 
powers  of  the  Land  Department  it  was  its 
duty  to  see  that  such  grant  was  carried 
ointo  effect  and  that  a  full  title  to  the 
•"proper  land  was  made.  *  Undoubtedly  it 
could  refuse  to  approve  a  location  on  the 
ground  that  the  land  was  mineral.  It  was 
its  duty  to  decide  the  question, — a  duty 
which  it  could  not  avoid  or  evade.  It 
could  not  say  to  the  locator  that  it  ap- 
proved the  location  provided  no  mineral 
should  ever  thereafter  be  discovered,  and 
disapproved  it  if  mineral  were  discovered; 
in  other  words,  that  the  locator  must  take 
the  chances  of  future  discovery  of  minerals. 
It  was  a  question  for  its  action,  and  its 
action  at  the  time.  The  general  statutes  of 
Congress  in  respect  to  homestead,  pre-emp- 
tion, and  town-site  locations  provide  that 
they  should  be  made  upon  lands  that  are 
Bonmineral,  and  in  approving  any  such 
entry  and  issuing  a  patent  therefor  could 
it  be  tolerated  for  a  moment  that  the  Land 
Department  might  limit  the  grant  and 
qualify  the  title  by  a  stipulation  that  if 
thereafter  mineral  should  be  discovered  the 
title  should  fail?  It  cannot  in  that  way 
avoid  the  responsibility  of  deciding  and 
giving  to  the  party  seeking  to  make  the 
entry  a  full  title  to  the  land,  or  else  deny- 
ing it  altogether." 

(P.  341.)  "But,  it  is  said,  no  patent  was 
issuer]  in  this  case,  and  therefore  the  hold- 
ing in  the  Barden  Case,  that  the  issue  of  a 
patent  puts  an  end  to  all  questions,  does 
not  apply  here.  But  the  significance  of  a 
patent  is  that  it  is  evidence  of  the  transfer 
of  the  legal  title.  There  is  no  magic  in 
the  word  'patent,'  or  in  the  instrument 
which  the  word  defines.  By  it  the  legal  title 
passes,   and  when,  by  whatsoervr  instm- 


ment,  and  in  whatsoever  manner,  that  is 
accomplished,  the  same  result  follows  as 
though  a  formal  patent  were  issued." 

(P.  343)  "While  the  approval  entered 
upon  the  plat  by  the  Surveyor  General  un- 
der the  direction  of  the  Land  Department 
was  in  terms  'subject  to  the  conditions  and 
provisions  of  §  6  of  the  act  of  Congress, 
approved  June  21,  1860*  [12  Stat,  at  L.  72, 
chap.  167],  such  limitation  was  beyond  the 
power  of  executive  officers  to  impose."         ^ 

According  to  the  statute  relating  teg 
placer  mining  claims* the  patent,  save  ii» 
an  instance  not  material  here,  should  con- 
tain an  exception  of  any  vein  or  lode  known 
to  exist  within  the  boundaries  of  the  claim 
at  the  date  of  the  application  for  patent, 
but  in  the  early  patents  the  exception  was 
so  stated  that  it  embraced  any  vein  or  l6de 
claimed  or  known  to  exist  at  the  date  of 
the  patent.  The  change  was  a  material  one^ 
not  only  because  of  the  difference  between 
"claimed"  and  "^nown,"  but  also  because 
a  year  or  so  sometimes  elapsed  between  the 
date  of  the  application  and  that  of  the  pat- 
ent, and  in  the  meantime  a  vein  or  lode 
might  be  discovered  within  the  boundaries 
of  the  placer  claim.  Ultimately  cases  pre- 
senting the  question  of  the  effect  of  the 
exception  as  stated  in  the  patents  came  be- 
fore this  court,  and  it  was  held  that  "the 
exception  of  the  statute  cannot  be  extended 
by  those  whose  duty  it  is  to  supervise  the 
issuing  of  the  patent."  Sullivan  ▼.  Iron 
Silver  Min.  Co.  143  U.  S.  431,  441,  86  L. 
ed.  214,  217,  12  Sup.  Ct.  Rep.  666,  and  eases 
cited. 

These  decisions  are  applicable  and  con- 
trolling heret  The  reasoning  upon  which 
they  proceed  compels  their  reaffirmance; 
and,  besides,  they  have  come  to  be  recog- 
nized as  establishing  a  rule  of  property. 
Not  only  has  the  Land  Department  accepted 
them  as  determinative  of  the  invalidity  of 
the  excepting  clause  now  before  us,  but  in- 
numerable titles  within  the  limits  of  the 
western  railroad  land  grants  have  been  ac- 
quired with  a  like  understanding  and  are 
now  held  in  the  justifiable  belief  that  they 
are  impregnable. 

We  come  now  to  a  contention  which  seeks 
to    distinguish    patents    under    this    grant 
from  those  under  other  railroad  grants.    It 
is  that  the  insertion  of  the  excepting  clause 
in  the  former  was  expressly  authorized  by 
Congress.     Evidently  this  has  not  been  the 
view  of  the  Land  Department.    It  not  only 
]>egan  to  use  the  clause  hefore  this  grant 
was  made,  but  used  it  in  all  patents  of  this 
class;    and   when,   in   December,   1903,   its 
use  was  discontinued,  the  order  embraced m 
this  grant  along  with  the  others.    But  pass-g 
ing*tiiis  as  suggestive  but  not  controlling,* 
we  turn  to  the  joint  rciolntioB  of  June  ^^ 
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1870,  upon  whicb  tlie  contention  Li  rested. 
Its  chi^  purpose  was  to  sanction  a  route 
which  the  Secretary  of  the  Interior  had  dis- 
approved. Southern  P.  R.  Go.  v.  United 
States,  183  U.  S.  619,  523,  46  L.  ed.  307, 
310,  22  Sup.  Ct.  Rep.  154.  It  reads  as  fol- 
lows ( 16  Stat,  at  L.  382,  No.  87 ) : 

"That  the  Southern  Pacific  Railroad  Com- 
pany of  California  may  construct  its  road 
and  telegraph  line,  as  near  as  may  be,  on 
the  route  indicated  by  the  map  filed  by 
said  company  in  the  Department  of  the  In- 
terior on  the  third  day  of  January,  eighteen 
hundred  and  sixty-seven;  and  upon  the 
construction  of  each  section  of  said  road, 
in  the  manner  and  within  the  time  provided 
by  law,  and  notice  thereof  being  given  by 
the  company  to  the  Secretary  of  the  In- 
terior, he  shall  direct  an  examination  of 
each  such  section  by  commissioners  to  be 
appointed  by  the  President,  as  provided  in 
the  act  making  a  grant  of  land  to  said  com- 
pany, approved  July  twenty-seventh,  eigh- 
teen hundred  and  sixty-six  [14  Stat,  at  L. 
209,  chap.  278],  and  upon  the  report  of 
the  commissioners  to  the  Secretary  of  the 
Interior  that  such  section  of  said  railroad 
and  telegraph  line  has  been  constructed  as 
required  by  law,  it  shall  be  the  duty  of  the 
said  Secretary  of  the  Interior  to  cause  pat- 
ents to  be  issued  to  said  company  for  the 
sections  of  land  coterminous  to  eadi  oon- 
structed  section  reported  on  as  aforesaid, 
to  the  extent  and  amount  granted  to  said 
company  by  the  said  act  of  July  twenty- 
seventh,  eighteen  hundred  and  sixty-six,  ex- 
pressly saving  and  reserving  all  the  rights 
of  actual  settlers,  together  with  the  other 
conditions  and  restrictions  provided  for*  in 
the  third  section  of  said  act." 

It  will  be  observed  that  there  is  no  di- 
rect mention  of  mineral  lands,  nor  any  in- 
direct reference  to  them  save  such  as  is 
involved  in  the  general  mention  of  the  ''con- 
ditions and  restrictions"  of  §  3  of  the  grant- 
ing act. 
As  stated  in  one  of  the  briefs,  the  con- 
gtention  is  this:  "The  resolution  provided 
•  in  express  terms  that  these^patents  should 
cover  all  of  the  lands  coterminous  with  the 
constructed  sections  of  the  railroad,  and  in 
effect  provided  that  the  patents  should  save 
and  reserve  the  lands  excepted  by  the  pro- 
visions of  §  3  of  the  original  granting  act, 
which  included  the  exception  of  mineral 
lands."  In  other  words,  it  is  meant  that 
the  resolution  required  that  all  the  odd- 
numbered  sections  within  the  primary  lim- 
its of  the  grant,  and  coterminous  with  the 
constructed  road,  should  be  patented  to  the 
railroad  company  without  any  inquiry  or 
investigation  to  determine  which  of  those 
sections   were  sold»  reserved,   oceupied  by 


homestead   settlers,   pre-empted,   or   other- 
wise disposed   of  at  the  date  of  definite- 
location,  or  were  mineral,  and  that  a  gen- 
eral exception  conforming  to  that  in  the- 
granting  act  was  to  be  inserted  in  the  pat- 
ents.   This  would  mean  that  lands  already 
sold  were  to  be  patented  to  the  company, 
that  reserved  lands  were  to  be  patented  to- 
it,  that  lands  occupied  by  homestead  set- 
tlers or  pre-empted  were  to  be  dealt  with- 
in the  same  way;  in  short,  that  the  grant, 
instead  of  being  administered  and  adjusted^ 
in  an  orderly  way  by    the  officers  customa- 
rily charged  with  that  duty  and  in  posses- 
sion of  the  records  and  data  without  whieh^ 
little  could  be  done,  was  to  be  administered' 
and   adjusted   in   the   courts   through   the 
ordinary  channels  of  litigation.    Manifestly, 
that  is  not  what  Congress  contemplated.    It- 
did    not   intend   that  the   company's   title 
should  be  so  uncertain,  and  clearly  it  did* 
not  intend  that  the  title  to  lands  already 
sold  or  those  reserved  should  be  thus  be- 
clouded,   or    that    homesteaders    and    pre- 
emptioners  should  be  placed  in  a  situation 
which  would  be  so  embarrassing  and  dis- 
couraging to  them.    What  would  become  of 
the  indemnity  provisions  under  that  theory  T 
Certainly,  it  was  not  intended  that  the  com- 
pany should  receive  a  patent  for  lands  in- 
the   place   limits   and   also   indemnity   for 
the  same  lands.    We  think  there  is  a  more^ 
reasonable   view    of   the   provision    in   thee 
resolution  than  the  one  suggested.*  Omit'* 
ting  its  saving  clause,  the  provision  is  not 
materially  different  from  §  4  of  the  original 
act,  being  the  section  providing  for  patents. 
As  already  said,  the  chief  purpose  of  the 
resolution    was    to    sanction    a    route — the 
one  indicated  on  the  map  mentioned.    The 
Secretary  of  the  Interior  had  disapproved* 
it  because  not  within  prior  authorization. 
If  it  was  to  be  approved,  it  was  but  reason- 
able that  the  existing  right  to  the  patents- 
should   be   applied   to   it.     This   evidently 
is  what  was  intended.    Another  matter  also- 
claimed    consideration.     Three    years    had 
passed  since  the  filing  of  the  map,  and  in 
the  meantime  the  situation  had  been  com- 
plicated by  a  withdrawal  of  the  adjacent 
lands,  a  revocation  of  the  withdrawal,  and 
a  suspension  of  the  revoking  order.     The 
validity  of   the  route   shown   on   the  map 
and  of  the  withdrawal  had  been  the  subject 
of  differing  opinions,  and  some  of  the  lands 
had  come  to  be  occupied  by  settlers,  whose 
status  was  uncertain  in  view  of  the  with- 
drawal.    See  16  Ops.  Atty.  Gen.  80.     As 
reported  to  the  Senate  by  one  of  its  com- 
mittees, the  resolution  was  in  its  present 
form  without  the  saving  clause.    That  was 
added  when  the  resolution  waa  under  con- 
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fllderatioB.  >  Without  it  the  rMolution  had 
tvo  purposes;  one,  to  sanction  the  route 
which  had  been  pronounced  unauthorised, 
and  the  other,  to  make  secure  the  right  to 
patents  along  that  route.  What  was  the 
purpose  of  the  saving  clause  t  Its  words 
and  the  situation  just  mentioned  leave  no 
doubt  that  one  purpose  was  to  take  care  of 
the  actual  settlers  then  on  the  lands.  An* 
other,  equally  plain,  was  to  require  that  the 
conditions  and  restrictions,  that  is,  the  ex- 
clusions and  exceptions,  of  §  3  (the  grant- 
ing section)  of  the  original  act,  be  applied 
to  that  route.  But  how  were  these  pur- 
poses to  be  accomplished?  Was  it  to  be  by 
c  patenting  all  the  lands  to  the  railroad  com- 
£*  pany,  even  those  occupied  by^actual  settlers, 
and  inserting  saving  clauses  in  the  patents  ? 
Or  was  it  to  be  by  giving  effect  to  the 
rights  of  the  settlers  and  to  the  exclusions 
and  exceptions  in  the  normal  and  rational 
way;  that  is,  by  patenting  to  the  company 
BO  lands  occupied  by  actual  settlers  or 
otherwise  excluded  or  excepted  from  the 
grant?  The  latter  seems  to  us  th*  only 
admissible  conclusion.  < 

Lastly,  it  is  urged  that  the  railroad  com- 
pany accepted  the  patent  with  the  mineral 
axception  therein,  and  also  expressly  agreed 
that  the  latter  should  be  effective  as  one 
«f  the  terms  of  the  patent,  and  so  is  bound 
by  it,  or  at  least  estopped  to  deny  its 
validity.  There  are  insuperable  objections 
to  this  contention.  The  terms  of  tiie  pat- 
ent whereby  the  government  transfers  its 
title  to  publie  land  are  not  open  to  n^otia- 
tion  or  agreement.  The  patentee  has  no 
▼oiee  in  the  matter.  It  in  no  wise  depends 
vpon  his  consent  or  will.  He  must  abide 
the  action  of  those  whose  duty  and  respon- 
sibility are  fixed  by  law.  Neither  can  the 
land  officers  enter  into  any  agreement  upon 
the  subject.  They  are  not  principals,  but 
agents  of  the  law,  and  must  heed  only  its 
will.  Deffeback  v.  Hawke,  115  U.  8.  392, 
406,  29  L.  ed.  423,  427,  6  Sup.  Ct  Rep. 
95;  Davis  v.  Wiebbold,  139  U.  S.  607,  527, 
35  L.  ed.  238,  245,  11  Sup.  Ct.  Rep.  028; 
Shaw  V.  Kellogg,  170  U.  S.  312,  337,  348, 
42  L.  ed.  1050,  1059,  1061,  18  Sup.  Ct.  Rep. 
632.  Nor  can  they  indirectly  give  effect  to 
what  is  unauthorized  when  done  directly. 
Of  course,  if  they  enter  into  any  forbidden 
arrangement  whereby  public  land  is  trans- 
ferred to  one  not  entitled  to  it,  the  patent 
may  be  annulled  at  the  suit  of  the  govern- 
ment ;  but  they  cannot  alter  the  effect  which 

<(  Congressional  Globe,  4l8t  Cong.  2d  Sess. 
parts  4  and  5,  pp.  3349-3351,  3828-3830, 
3950-3963. 

0  8ee  Tome  v.  Southern  P.  R.  Co.  6 
Copp's  L.  O.  85;  Southern  P.  R.  Co.  ▼•  R*- 
hall,  8  Land  Dec.  82L 


the  law  gives  to  m  patent  while  it  is  oat 
standing. 

Taking  up  the  several  questions  in  the 
light  of  what  we  have  here  said»  we  answer 
them  as  follows: 

1.  Did  the  said  grant  to  the  Southenio 
Pacific  Railroad  Company  include  mineral{l 
lands  which  were  known  to*be  suoh  at  or* 
prior  to  the  date  of  the  patent  of  July  lOp 
18947 

Answer.— Mineral  lands,  known  to  be 
such  at  or  prior  to  the  issue  of  patent,  were 
not  included  in  the  grant,  but  excluded  from 
it,  and  the  duty  of  determining  the  charao- 
tcor  of  the  lands  was  cast  primarily  on  the 
Land  Department,  which  was  charged  with 
the  issue  of  patents. 

2.  Does  a  patent  to  a  railroad  company 
under  a  grant  which  excludes  mineral  lands, 
as  in  the  present  case,  but  which  is  issued 
without  any  investigation  upon  the  part  of 
the  officers  of  the  Land  Offloe  or  of  the 
Department  of  the  Interior  as  to  the  quality 
of  the  land,  whether  agricultural  or  min« 
eral,  and  without  hearing  upon  or  deter- 
mination of  the  quality  of  the  lands,  operate 
to  convey  lands  which  are  thereafter  aaeer* 
tained  to  be  mineral  t 

Answer.— A  patent  issued  in  such  circump 
stances  is  irregularly  issued,  undoubtedly 
so;  but,  as  it  is  the  act  of  a  legally  con- 
stituted tribunal,  and  is  done  within  its 
jurisdiction,  it  is  not  void,  and  therefore 
passes  the  title  (Noble  v.  Union  River  Log- 
ging R.  Co.  147  U.  S.  165,  174,  175,  37  U 
ed.  123,  126,  127,  13  Sup.  Ct.  Rep.  271), 
subject  to  the  right  of  the  government  to 
attack  the  patent  by  a  direct  suit  for  its 
annulment  if  the  land  was  known  to  be 
mineral  when  the  patent  issued  (McLaugh- 
lin V.  United  SUtes,  107  U.  S.  526,  27  L. 
ed.  621,  2  Sup.  Ct  Rep.  862;  Western  P. 
R.  Co.  V.  United  Stotes,  108  U.  8.  610,  27 
L.  ed.  806,  2  Sup.  Ct.  Rep.  802). 

3.  Is  the  reservation  and  exception  oon- 
tained  in  the  grant  in  the  patent  to  the 
Southern  Pacific  Railroad  Company  void 
and  of  no  effect? 

Answer. — ^The  mineral  land  exception  in 
the  patent  is  void. 

4.  If  the  reservation  of  mineral  lands  as 
expressed  in  the  patent  is  void,  then  is  the 
patent,  upon  a  collateral  attack,  a  conclu- 
sive and  official  declaration  that  the  land 
is  agricultural,  and  that  all  the  require- 
ments preliminary  to  the  issuance  of  the 
patent  have  been  complied  withT 

Answer. — ^It  is  conclusive  upon  a  collat-^ 
cral  attack.  ^ 

*5.  Is  petroleum  or  mineral  oil  within  the* 
meaning  of  the  term  "mineral,"  as  it  was 
used  in  said  acts  of  Congress  reserving  min- 
eral land  from  the  railroad  land  grants? 
Answer.— Petreleom   Unda   are   ninenl 
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lands  within  the  meaning  of  that  term  in 
railroad  land  grants. 

6.  Does  the  fact  that  the  appellant  was 
not  in  privity  with  the  government  in  any 
respect  at  the  time  when  the  patent  was  is- 
Bued  to  the  railroad  company  prevent  him 
from  attacking  the  patent  on  the  ground 
of  fraud,  error,  or  irregularity  in  the  is- 
suance thereof  as  so  alleged  in  the  billt 

Answer. — ^It  does. 

7.  If  the  mineral  exception  clause  was  in- 
serted in  the  patent  with  the  consent  of  the 
defendant,  Southern  Pacific  Railroad  Com- 
pany, and  under  an  understanding  and 
agreement  between  it  and  the  officers  of  the 
Interior  Department  that  said  clause  should 
be  effective  to  keep  in  the  United  States 
title  to  such  of  the  lands  described  in  the 
patent  as  were  in  fact  mineral,  are  the  de- 
fendants. Southern  Pacific  Railroad  Com- 
pany and  the  Kern  Trading  &  Oil  Company, 
estopped  to  deny  the  validity  of  said  clause? 

Answer. — ^No;  such  an  agreement  is  of 
no  greater  force  as  an  estoppel*  than  the 
exception  in  the  patent.  The  latter  being 
void,  the  patent  passes  the  title  and  is  not 
open  to  collateral  attack,  or  to  attack  by 
strangers  whose  only  claim  was  initiated 
after  the  issue  of  the  patent. 


(234  V.  S.  634) 

PATRICK  COLLINS,  Plff.  In  Err., 

y. 

COMMONWEALTH  OF  KENTUCKY. 

Constitutional  Law  (I  258*)— Crops  (| 
8*)— Due  Process  of  Law— in  definite - 
NESS  OF  Criminal  Statutb— Breaking 
Tobacco  Pool. 

A  conviction  of  selling  pooled  tobacco 
without  the  consent  of  the  agent  of  the 
pool,  contrary  to  Ky.  Stat.  §  3941a,  is 
wanting  in  due  process  of  law  because  of  the 
uncertainty  of  tne  test  of  the  legality  of  the 
pool  prescribed  by  Ky.  Stat.  §  3915  and  Ky. 
Const.  1891,  §  198,  which,  as  construed  by 
the  state  courts,  make  its  validity  depend 
upon  whether  or  not  it  raises  prices  above 
the  real  value,  the  necessary  consequence, 
if  it  does,  being  to  penalize  the  accused  for 
remaining  in  the  combination,  and  to  pun- 
ish him,  if  it  does  not,  for  not  keeping  his 
tobacco  in  the  pool. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S  748;  Dec.  Dig.  |  268;*  Crops, 
Cent.  Dig.  I  »;  Dec  Dig.  |  8.*] 

[No.  85.] 

Submitted  April  22,  1914.     Decided  June 

22,  1914. 

IN  ERHOK  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  conviction  in  the  Circuit 
Court  of  Mason  County,  in  that  state,  of 
selling  pooled  tobaoeo  withoai  tiM  oonMnt 


of  the  agent  of  the  pooL  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  141  Ky.  664,  183 
S.  W.  233. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  L.  Worthlngton  and  J.  M« 
Collins  for  plaintiff  in  error. 

Mr.  James  Garnett,  Attorney  General 
of  Kentucky,  for  defendant  in  error. 


*  Mr.  Justice  Hughes  delivered  the  opinion* 
of  the  court : 

The  plaintiff  in  error,  Patrick  Collins, 
and  other  tobacco  growers  of  Mason  coun- 
ty, Kentucky,  entered  into  a  pooling  con* 
tract  with  the  Burley  Tobacco  Society  and 
the  Mason  County  Board  of  Control  where- 
by they  consigned  to  the  society  their  re- 
spective crops  of  tobacco  (raised  in  the 
year  1907),  to  be  sold  by  the  society  as 
their  agent  upon  such  terms  as  it  should 
prescribe,  but  not  less  than  a  minimum 
price.  Because  Collins  disposed  of  his  crop 
without  the  consent  of  the  agents  of  the 
pool,  he  was  indicted.  He  demurred  to  the 
indictment  upon  both  state  and  Federal 
grounds,  setting  forth  as  the  latter  thai 
the  statutes  under  which  he  was  prosecuted 
contravened  the  14th  Amendment  of  the 
Federal  Constitution,  in  that  they  denied 
to  him  the  equal  protection  of  the  laws  and 
deprived  him  of  liberty  and  property  with- 
out due  process  of  law,  and  also  were  re* 
pujrnant  to  the  commerce  clause  and  the 
Federal  anti-trust  act  of  July  2,  1890  (26 
Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat. 
1901,  p  8200).  The  demurrer  was  over- 
ruled and  trial  was  had.  There  was  evi- 
dence that  the  tobacco  had  been  removed^ 
by  Collins  to  Cincinnati,  Ohio,  and  there§ 
sold;  Collins  was  found  guilty  and* sen-* 
tenced  to  pay  a  fine.  The  court  of  appeals 
having  affirmed  the  judgment  (141  Ky.  565, 
133  S.  W.  233),  this  writ  of  error  is  prose- 
cuted. 

The  conviction  was  under  the  provisions 
of  §  3941a  of  the  Kentucky  statutes,  being 
the  act  of  March  21,  1906  (Laws  1906,  chap. 
117),  as  amended  by  the  act  of  March  13, 
1908  (Laws  1908,  chap.  8).  The  act  of 
1906  permitted  persons  to  "pool  or  com- 
bine" the  crops  of  "tobacco,  wheat,  com, 
oats,  hay,  or  other  farm  products''  raised 
by  them  "for  the  purpose  of  obtaining  a 
better  or  higher  price  therefor  than  could 
or  might  be  obtained  by  selling  said  crops 
separately  or  individually."  The  persons  so 
agreeing  were  also  allowed  to  select  agents 
to  receive  and  to  sell  or  dispose  of  the 
crops,  so  placed,  in  order  to  accomplish  the 
object  of  the  combination.  The  amendment 
of  1908,  in  addition  to  giving  remedies  by 
way  of  injunction  and  damages,  provided 
that  the  agent,  "when  so  selected,"  ahouM 
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htrt  '^e  sole  right  to  sell  said  crop  so 
pooled  or  combined,"  that  it  should  be  un- 
lawful "for  any  owner  of  such  crop  to  sell 
or  dispose  of  same,  and  for  anj  person  to 
knowingly  purchase  the  same  without  the 
written  consent  of  such  agent/'  and  that 
"^pon  conviction  thereof,"  a  fine  should  be 
imposed. 

This  statute,  as  construed  by  the  court  of 
appeals  of  Kentucky,  is  not  to  be  regarded 
as  an  independent  enactment,  but  is  to  be 
Tiewed  in  connection  with  the  Kentucky 
anti*trust  act  of  1890  (Ky.  Stat,  f  3916), 
and  in  the  light  of  §  198  of  the  Kentucky 
Constitution  adopted  in  1891.  The  statute 
of  1890  forbade  the  formation  of  pools  or 
oombinations  for  the  purpose  of  regulating, 
oontroUing,  or  fixing  the  price  of  merchan- 
dise or  property  of  any  kind.  Section  198 
of  the  Constitution  provided  that  it  should 
be  the  duty  of  the  general  assembly  from 
time  to  time  to  enact  such  laws  as  might 
be  necessary  "to  prevent  all  trusts,  pools, 
combinations,  or  other  organizations  from 
n  combining  to  depreciate  below  its  real  value 
•  rny  article,* or  to  enhance  the  cost  of  any 
article  above  its  real  value."  It  was  held 
that  the  constitutional  provision  did  not 
repeal  the  act  of  1890  (Goul  v.  Qrinstead, 
108  Ky.  69,  66  S.  W.  720,  67  8.  W.  471); 
and  in  Coul  v.  International  Harvester  Co. 
131  Ky.  661, 138  Am.  St.  Rep.  266, 116  8.  W. 
703,  it  was  further  held  (approving  the 
views  expressed  in  Owen  County  Burley 
Tobacco  Soc  v.  Brumback,  128  Ky.  137,  107 
8.  W.  710)  that  the  act  of  1906  did  not 
violate  §  198  of  the  Constitution,  in  as 
much  as  it  "did  not  authorize  a  pool  to  en- 
hance the  cost  of  crops  above  their  real 
value,"  but  that  the  effect  of  the  last-men- 
tioned act,  "when  considered  in  connection 
with  the  act  of  1890,  f  198  of  the  Consti- 
tution, and  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  was  to 
eonfer,  not  only  upon  the  farmer,  but  upon 
all  others,  the  right  to  pool  their  products, 
skill,  or  capital  for  the  purpose  of  obtain- 
ing the  real  value  thereof."  See  Com.  v. 
Hodges,  137  Ky.  233,  241,  126  S.  W.  689; 
International  Harvester  Co.  v.  Com.  144  Ky. 
405,  410,  138  S.  W.  248;  147  Ky.  557,  659, 
144  S.  W.  1070;  147  Ky.  564,  565,  144  S.  W. 
1064.  Section  3941a  is  treated  as  an  amend- 
ment to  §  3915;  and,  as  was  said  in  Com. 
V.  International  Harvester  Co.  147  Ky.  573, 
575,  144  S.  W.  1068,  the  state  court  "upheld 
the  validity  of  both  statutes,  but  also  held 
that  the  last  amended  or  modified  the  first 
to  the  extent  of  legalizing  pools,  trusts, 
eombinations,  agreements,  etc.,  but  that 
both  statutes  are  so  governed  aiid  reetrieted 


in  their  operation  by  §  198,  Constitution,  a» 
that  they  cannot  be  held  to  allow,  but,  on 
the  contrary,  prohibit,  persons,  associations, 
copartnerships,  or  corporations,  engaged  or 
participating  in  a  pool,  trust,  combination, 
or  agreement,  by  means  thereof,  to  fix, 
control,  or  regulate  the  price  of  any  com* 
modity  or  article  by  raising  or  depreciating; 
or  attempting  to  raise  or  depreciate,  it 
above  or  below  its  real  value." 

As  the  present  prosecution  was  under  hls^ 
'legislation,  thus  construed  as  constituting  ing 
effect  a  single  act,  the*  question  presented* 
is  the  same  as  that  decided  by  this  court 
in  International  Harvester  Co.  v.  Kentucky, 

234  U.  S.  216,  68  L.  ed.  — ,  84  Sup.  Ct.  Rep. 
853.  It  was  found  that  the  statute  in  its  ref- 
erence to  "real  value"  prescribed  no  standard 
of  conduct  that  it  was  possible  to  know; 
that  it  violated  the  fundamental  principles 
of  justice  embraced  in  the  conception  of  due 
process  of  law  in  compelling  men,  on  peril 
of  indictment,  to  guess  what  their  goods 
would  have  brought  under  other  condition* 
not  ascertainable. 

The  Harvester  Company  was  prosecuted 
for  being  a  party  to  a  priee*raising  combi- 
nation; Collins,  for  breaking  a  combination 
agreement|^and  selling  outside  the  pool 
which  he  had  joined.  With  respect  to  each, 
the  test  of  the  legality  of  the  combination 
was  said  to  be  whether  it  raised  price* 
above  the  ''real  value."  If  it  did— in  Col- 
lins' eaae— he  would  be  subject  to  penalties 
for  remaining  in  the  combination;  if  it  did 
not,  he  would  be  punishable  for  not  keeping 
his  tobacco  in  the  pool.  He  was  thus  bound 
to  ascertain  the  "real  value;"  to  determine 
his  conduct  not  according  to  the  actualitiea 
of  life,  or  by  reference  to  knowable  criteria^ 
but  by  speculating  upon  imaginary  condi- 
tions and  endeavoring  to  c<mjecture  what 
would  be  the  value  under  other  and  so- 
called  normal  circumstances  with  fair  com- 
petition, eliminating  the  abnormal  influence 
of  the  combination  itself,  and  of  all  other 
like  combinations,  and  of  still  other  com- 
binations which  these  were  organized  to 
oppose.  The  objection  that  the  statute,  by 
reason  of  its  uncertainty,  was  fundamental- 
ly defective,  was  as  available  to  Collins  as  it 
was  to  the  Harvester  Company. 

In  this  view,  it  is  unnecessary  to  con- 
sider the  objection  under  the  commerce 
clause,  or  the  alleged  conflict,  as  to  inter- 
state transactions,  with  the  Federal  anti- 
trust act. 

The  judgment  is  reversed  and  the  cause 
is  remanded  for  further  proceedings  not  in* 
consistent  with  this  opinion* 

It  is  so  ordered. 
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COMMONWEALTH  OP  KENTUCKY. 

This  case  is  covered  by  the  decision  ia 
Collins  T.  Kentucky,  ante,  924. 

[No.  36.] 

Submitted  April  22,   1914.     Decided  June 

22,  1914. 

IN  ERROR  to  the  Court  of  Appeals  <d  the 
State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  conviction  of  the  Cir« 
cult  Court  of  Mason  County,  in  that  state, 
of  selling  pooled  tobacco  without  the  con- 
sent of  the  agent  of  the  pool.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  141  Ky.  670,  133 
S.  W.  236. 

Messrs.  E.  li.  Worthlngton  and  J.  M. 
Collins  for  plaintiff  in  error. 

Mr.  James  Garnett,  Attorney  General 
of  Kentucky,  for  defendant  in  error. 

Mr.  Justice  Hughes  delivered  the  opinion 
of  the  court: 

This  writ  of  error  has  been  ^aeA  out  to 
review  a  judgment  of  the  court  of  appeals 
of  Kentucky  which  affirmed  the  conviction 
of  Thomas  Malone,  the  plaintiff  in  error, 
for  selling  pooled  tobacco  without  the  con- 
sent of  the  agents  of  the  pool,  contrary  to 
§  3941a  of  the  Kentucky  statutes.  141  Ky. 
670,  133  S.  W.  235. 

The  case  is  the  same  in  all  material  re- 
spects as  that  of  Collins  v.  Kentucky,  de- 
cided this  day  [234  U.  S.  634,  58  I^  ed.  — , 
M  Sup.  Ct  Rep.  924],  with  the  exception 
that  the  tobacco  in  question  was  sold  by  the 
plaintiff  in  error  within  the  state  of  Ken- 
tucky. For  the  reasons  stated  in  the  opin- 
ion in  the  Collins  Case,  the  judgment  must 
be  reversed. 

Judgment  reversed. 


(S4  U.  8.  662) 

ARTHUR  L.  SELIG,  Plff.  in  Err., 

V. 

CHARLES  £.  HAMILTON,  as  Receiver  of 
Evans,  Johnson,  Sloane  Company. 


Bankbuptct  (§  211  ♦)— Effect  on  Staib 
Laws— Stockholdebs'  Liability. 
1.  Bankruptcy  proceedings  against  a  cor- 
poration do  not  stand  in  the  way  of  a  re- 
sort to  the  method  prescribed  by  Minn.  Rev. 
Laws  1905,  §§  3184-3190,  of  enforcing  the 
constitutional  liability  of  a  stockholder  for 
the  corporate  debts. 

[Bd.   Note.~For  otber  cases,  see  Bankruptcy, 
Cent.  Dig.  S9  821.  823;   Dec.  Dig.  t  2I1.«J 


COBPOBATIONS  (§  253*)— JUDQMBNT— OON- 
GLUS1VENES»— NONBESIOBNT    STOCKHOLD- 

1EB8*  Liability. 

2.  A  nonresident  notified  only  by  publicap 
ti<m  and  mailing  of  notice  of  the  proceed- 
ings under  Minn.  Rev.  Laws  1905,  §9  3184- 
3190,  enacted  to  make  more  effective  th« 
constitutional  liability  of  stockholders  for 
the  corporate  debts,  is  not  concluded  in  aa 
action  brought  against  him  in  another  juris- 
diction by  the  receiver  for  the  recovery  of 
the  amount  assessed  against  him  as  a  stock* 
holdei  upon  any  issue  as  to  the  transfer 
of  his  stock  or  the  good  faith  with  which 
the  transfer  was  made,  but  may  litigate 
any  matter  which  bears  upon  the  extent  or 
duration  of  his  stockholdmg  or  any  other 

personal  defense. 

[Bd.  Note.-~For  other  cases,  see  Oorporatlona, 
Cent.  Dig.  8S  1024-1030;  Dec.  Dig.  S  253.*] 

COBPOBATIONS  (|  244*)— STOCKnOLDSBS' 
LlABILITT— TbANSFEB  OV   STOCK. 

8.  The  authority  of  the  Minnesota  courts 
under  Minn.  Rev.  Laws  1905,  §§  3184-3190, 
enacted  to  make  more  effective  the  constitu- 
tional liability  of  stockholders  for  the  .oor^ 
porate  debts,  cannot  be  deemed  to  be 
confined  to  proceedings  to  assess  existing 
stockholders,  in  view  of  the  express  terms  of 
such  law,  making  it  applicable  to  cases  of 
liability  arising  upon  shares  "at  any  time 
held  or  owned  by  such  stockholders,"  and 
providing  for  the  making  of  an  assessment 

against  "all  parties  liable  as  stockholders.'' 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  (5  960-977 ;  Dec.  Dig.  5  244.*} 

CoBPOBATiON^  (8  244*)— Constitutional 
Law— Dub  Process  of  Law— Enfobc- 
iNo  Liability  of  Nonbesident  Stock- 

HOLDEBfl. 

4.  A  nonresident  former  stockholder  in  a 
domestic  corporation  is  not  denied  rights 
under  the  Federal  Constitution  by  Minn. 
Rev.  Laws  1905,  §§  3184-3190,  enacted  to 
make  more  effective  the  constitutional  lia- 
bility of  stockholders  for  the  corporate 
dttbts,  because  under  such  statute  he  may  be 
assessed  for  the  corporate  debts  antedat* 
ing  the  transfer,  in  proceedings  in  which  he 
is  represented  bv  tne  corporation,  and  of 
which  he  is  notified  only  by  publication  and 
mailing  of  notice. 

[Bd.  Note.— For  other  oases,  see  Corporations, 
Cent  Dig.  S9  960-977 ;  Dec.  Dig.  I  244.*] 

jCOBPOBATIONS  (§  253*)— J UDOifE NT— CON- 
CLUSIVENESS—NONBESIDENT    Stockhold- 

EB8'  Liability. 

6.  The  determination  of  the  court  upon 
the  evidence  before  it  in  the  proceedings 
under  Minn.  Rev.  Laws  1905,  §§  3184-3190, 
enacted  to  make  more  effective  the  consti- 
tutional liability  of  stockholders  for  the 
corporate  debts,  with  respect  to  the  amount 
of  the  assessment  to  be  made  upon  former 
stockholders  for  the  purpose  of  providing 
for  the  corporate  debts  incurred  while  they 
held  the  stock,  is  conclusive  in  a  suit 
brought  by  the  receiver  in  another  juris- 
diction to  recover  the  amount  of  the 
assessment  from  a  former  stockholder  noti- 
fied of  the  original  proceedings  only  by  pub- 
lication and  mailing  of  notice. 

[Ed.  Note.— For  other  cases,  see  CorporatlonSk 
Cent.   Dig.  SS  1024-1030:   Dec.  Dig.  S  253.*] 
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COBPO&ATIONS      ii     253*)— JUDOUSNT— En- 

roBciNo     Stockholders'     Liability  — 

SCOPB— FOBMBB   StOCKHOLDKBS. 

0.  All  Btoekholders,  past  or  present,  who 
may  be  actually  liable  for  the  corporate 
debts,  are  embraced  by  the  order  made  in  the 
proceedings  under  Alinn.  Rev.  Laws  1005, 
§§  3184-3190,  to  enforce  the  constitutional 
liability  of  stockholders  for  the  corporate 
debts,  where  the  receiver's  petition,  altnough 
setting  forth  as  existing  stockholders  the 
persons  alluded  to  be  liable,  and  averring 
that  some  of  them  were  the  owners  of  the 
beneficial  interest,  having  transferred  their 
stock  to  avoid  liability,  manifestly  invoked 
the  jurisdiction  of  the  court  for  the  making 
of  such  assessment  as  it  might  consider 
necessary  in  order  to  enforce  the  stock- 
holders' liability  as  it  actually  existed  with 
respect  to  the  corporate  debts  remaining  un- 
paid, and  the  onier  of  assessment  by  its 
terms  purports  to  include  "each  and  every 
share  of  the  capital  stock"  and  "the  per- 
sons or  parties  liable  as  stockholders." 

pBd.  Note.— For  other  cases,  see  Corporations. 
Gent.  Dig.  |5  1024-1030;  Dec  Dig.  5  253.*] 

C0BPOBAT10N8   (I  258*)— Judgment— Con- 
clusiveness—rioNBEsiDENT  Stockhold- 

BBS'  LlABILITT. 

7.  A  former  stockholder  in  a  Minnesota 
corporation  cannot  resist  the  recovery  in 
an  action  brought  by  the  receiver  in  another 

erisdiction  to  enforoe  his  liability  under 
inn.  Rev.  Laws  1905,  S§  3184-3190,  for 
the  corporate '  debts  Incurred  prior  to  the 
transfer  by  him  of  his  stock,  because  no 
separate  and  distinct  assessment  based  upon 
the  debts,  antedating  sueh  transfer,  was 
made  by  the  Minnesmi  court  when  levying 
the  assessment  in  conformity  with  the  sta£ 
Qte,  but  he  must  look  to  that  court  for  the 
adjustment  of  such  equities  as  he  may 
have,  the  assessment  order  being  a  pro> 
visional  one  representing  the  best  iudgment 
of  the  court  upon  the  evidence  before  it  as 
to  the  amount  of  the  assessment  required, 
and  directing  that  all  moneys  collected  from 
the  stockholders  by  the  receiver  shall  be 
held  until  the  further  order  of  the  court. 

[Bd.  Note.— For  other  cases,  see  Corporatlona 
Cent.  Dig.  8I  1024-1030;  Dec.  Dig.  i  253.*] 

OOBPOBATIONS  (§  253*)— EVIDBNCB-^UDO- 
KBNT— OOBFOBATB  INDEBTEDNESS. 

8.  Competent  evidence  that  there  are 
corporate  debts  remaining  unpaid  which 
antedated  the  transfer  of  stock  by  a  former 
stockholder  was  furnished  in  a  suit  against 
him  to  enforce  in  a  foreign  jurisdiction 
his  liability  under  Minn.  Rev.  JUiws  1905, 
§§  3184-3190,  for  the  corporate  debts  in- 
curred prior  to  such  transfer,  by  decrees 
entered  in  the  parent  suit  in  Minnesota, 
which  determined  the  amount  of  the  out- 
standing claims  and  when  they  arose,  and 
showed  that  there  were  debts  In  excess  of 
the  amount  demanded  of  defendant,  which 
arose  before  his  shares  were  transferred. 

[Bd.  Note.— For  otber  oaeee,  see  Oorporations. 
Cent.  Dig.  15  1024-1030;  Dec.  Dig.  {  253.*] 

cobpobations    (|    264*)— limitation    of 
Actions  —  Bnfobcing       Stockhqldebs* 

LlABILITT   in   FoBEION  JuBISDICTION. 

9.  The  three  years*   limitation  prescribed ' 


by  K.  T.  Code  Civ.  Proe.  f  394,  for  action* 

against    a    director    or    stockholder    of    a 

moneyed  corporation  or  banking  associatioiv 

to  recover  a  penalty  or  forfeiture  imposed, 

or  to  enforce  a  liability  created  by  common 

law  or  by  statute,  does  not  govern  a  suit  to- 

enforce  the  liability  of  a  stockholder  in  % 

foreign  mercantile  corporation. 

[Bd.  Note.— For  other  cases,  see  CorporationSk 
Cent.  Dig.  51  1084-1098.  2274;  Dec.  Dig.  5  264.*] 

[No.  361.] 

Argued  May   6,   1913.     Decided  June  2S, 

1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  enfor- 
cing the  liability  of  a  stockholder  in  a  for-- 
eign  corporation.    Affirmed. 

See  same  case  below,  195  Fed.  163. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abram  I.  Slkns  and  Wesley  &^ 
Sawyer  for  plaintiff  in  error. 

Messrs.  James  K.  Trask,  E.  H.  Morphy, 
and  John  J*  Clark  for  defendant  in  error. 


*  Mr.  Justice  Hughes  delivered  the  opinioi^* 
of  the  court; 

This  action  was  brought  in  the  district 
court  of  the  United  States  for  the  south* 
em  district  of  New  York,  to  enforce  the  lia- 
bility of  a  stockholder  of  an  insolvent 
Minnesota  corporation.  g: 

*Ib  1902  the  Evans,  Munzer,  Pickering* 
Company  was  incorporated  under  the  laws 
of  Ifinnesota  for  the  purpose  of  transacting 
a  mercantile  business.  In  1904  its  name 
was  changed  to  the  Evans,  Johnson,  Sloane 
Company.  Its  capital  stock  consisted  of 
1,500  shares  of  common  and  1,000  shares  of 
preferred  stock  of  the  par  value  of  $100 
each.  The  plaintiff  in  error,  Arthur  Lr 
Selig,  became  the  owner  of  60  shares  of  pre- 
ferred stock  in  1902,  and  held  the  same  un- 
til September  5,  1904,  when  they  were 
transferred  on  the  books  of  the  company  to 
Max  Mayer.  On  September  25,  1905,  a  pe- 
tition in  bankruptcy  was  filed  against  the 
company  in  the  United  States  district  court 
for  the  district  of  Minnesota;  adjudication 
followed  on  October  13,  1905,  and  trustees 
in  bankruptcy  were  appointed. 

On  May  28,  1906,  a  creditor  of  the  eom« 
pany,  on  behalf  of  itself  and  all  other  cred- 
itors, brought  a  sequestration  suit  in  the 
district  court  of  Ramsey  county,  Minnesota, 
for  the  purpose  of  enforcing  the  liability 
of  the  stockholders  of  the  company.  In 
that  suit,  on  June  25,  1900,  Charles  B. 
Hamilton  (the  defendant  in  error  here)  was 
appointed  receiver.  Further  order  was  made 
on  June  28,  1900,  requiring  creditors  to  ex- 
hibit their  claims,  and  become  parties  to 
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the  suit,  within  six  months  from  the  date 
of  the  first  publication  of  the  order.  On 
July  6,  1906,  in  the  same  suit,  the  reeeiyer 
filed  a  petition  for  an  assessment  upon  the 
Btockholders.  The  court  set  a  date  for  hear- 
ing and  directed  notice  to  be  given  by  pub- 
lication and  mailing.  Thereupon,  on  Sep- 
tember 4,  1906,  the  court  entered  ita  order 
assessing  the  sum  of  $100  against  each 
share  of  the  capital  stock  and  against  those 
liable  as  stockholders  on  account  of  such 
shares;  the  latter  were  directed  to  pay  to 
the  receiver  the  amount  of  the  assessment 
within  thirty  days,  and  the  receiver  was 
authorized  in  default  of  payment  to  insti- 
tute an  action  against  anyone  liable  as  a 
stockholder,  in  any  court  having  jurisdie- 
gtion,  whether  in  the  state  of  Minnesota  or 
«  elsewhere.  On  April  23,  1907/the  court  en- 
tered a  decree — in  the  sequestration  suit — 
allowing  the  claims  against  the  eompany  as 
set  forth  in  an  annexed  schedule,  which 
showed  the  nature  of  each  claim,  its  amount, 
and  when  it  arose.  A  further  decree  allow- 
ing an  additional  claim  was  entered  on 
February  13,  1908.  It  appeared  from  these 
decrees,  and  the  schedules  to  which  they  re- 
ferred, that  of  the  claims  thus  allowed,  up- 
wards of  $11,000  wholly  arose  prior  to  Sep- 
tember, 1904,  and,  in  addition,  over  $20,000 
in  part  arose  prior  to  that  date. 

Pursuant  to  the  order  of  September  4, 
1906,  the  present  action  was  brought  In 
December,  1909,  to  recover  from  Selig  the 
amount  assessed  on  60  shares.  Tlie  com- 
plaint set  forth  the  proceedings  in  the  se- 
questration suit,  the  statutes  under  which 
they  were  instituted,  and  the  order  of  as- 
sessment. It  was  also  alleged  that  Selig, 
<m  or  about  September  5,  1904,  had  trans- 
ferred his  stock,  when  the  company  was  in 
an  unsound  financial  condition,  for  the  pur- 
pose of  concealing  his  ownership,  but  that 
he  remained  the  owner  of  the  entire  bene- 
ficial interest  in  the  shares  in  question,  and 
that  the  transfer  was  fraudulent  as  against 
the  creditors;  and  also  that,  under  the  law 
of  Minnesota,  a  stockholder  in  a  corpora- 
tion could  not  avoid  his  liability  for  prior 
debts  by  a  bona  fide  sale  of  his  shares  to 
a  solvent  person  and  a  recorded  transfer. 
In  his  answer,  Selig  admitted  the  transfer 
of  the  shares  at  the  time  mentioned,  alleged 
that  it  was  duly  made  and  entered  on  the 
corporate  books,  and  denied  the  other  alle- 
gations pertinent  to  his  liability. 

Upon  the  trial  the  record  of  the  proceed- 
ings in  the  sequestration  suit,  including  the 
order  of  assessment  and  the  decrees  allow- 
ing the  claims  of  creditors,  were  received 
in  evidence.  The  entry  in  the  stock  book 
showing  the  record  of  the  issuance  of  50 
•hares  to  Selig  and  their  transfer,  together 
with  the  original  eertificats  as  eaneeled,  was 


introduced.  Aside  from  what  was  contended 
to  bs  the  effect  of  the  proceedings  in  th^ 
sequestration  suit,  thers^was  no  evidenc^ 
impeaching  the  transfer.  This  being  the 
state  of  the  proof,  ths  plaintiff  rested  and 
the  defendant  moved  to  dismiss  the  com- 
plaint upon  the  grounds  that  the  plaintiff 
had  failed  to  prove  facts  sufficient  to  eon« 
stitute  a  cause  of  action,  that  the  suit 
should  have  been  brought  in  equity,  and  not 
at  law,  and  that  the  cause  of  action  had  ac- 
crued more  than  three  years  prior  to  the 
commencement  of  the  action,  and  hence  was 
barred  by  the  statute  of  limitations  of  ths 
state  of  New  York.  Each  party  also  moved 
for  a  direction  of  a  verdict.  The  district 
judge  directed  a  verdict  in  favor  of  the  ro* 
ceiver  for  the  sum  of  $6,000  with  interest, 
and  in  the  view  that,  in  sustaining  and  en- 
forcing the  order  of  assessment,  a  question 
arose  involving  the  application  of  the  Fed« 
oral  Constitution,  this  writ  of  error  has  beea 
sued  out. 

The  legislation  of  Minnesota  with  respeel 
to  the  liability  of  stockholders,  as  con- 
strued by  the  state  court,  was  reviewed  and 
its  constitutional  validity  was  upheld  in 
Bernheimer  v.  Converse,  206  U.  S.  616,  61 
L.  ed.  1163,  27  Sup.  Ct.  Rep.  766.  Ths 
conclusions  there  reached  were  reaffirmed  in 
Converse  v.  Hamilton,  224  U.  S.  243,  66  L. 
ed.  740,  32  Sup.  Ct.  Rep.  416.  Briefly  re* 
stating  them,  it  may  be  said:  The  Consti- 
tution of  Minnesota  (art.  10,  §  3)  provides! 
"Each  stockholder  in  any  corporation  (ez« 
cepting  those  organized  for  the  purpose  of 
carrying  on  any  kind  of  manufacturing  or 
mechanical  business)  shall  be  liable  to  the 
amount  of  stock  held  or  owned  by  him." 
The  provision  is  self-executing.  The  lia- 
bility of  the  stookholder,  measured  by  tha 
par  value  of  his  stock,  "is  not  to  the  cor- 
poration, but  to  the  creditors  collectively; 
is  not  penal,  but  contractual;  is  not  joint, 
but  several;  and  the  mode  and  means  of 
its  enforcement  are  subject  to  legisUtiva 
regulation."  (See  Willis  v.  Mabon  (WUlis 
V.  St.  Paul  Sanitation  Co.)  48  Minn.  140,  16 
L.RA.  281,  31  Am.  St.  Rep.  626,  50  N.  W. 
1110;  McKusick  v.  Seymour  8.  ft  Co.  4S 
Minn.  158,  50  N.  W.  1114;  Minneapolis 
Baseball  Co.  v.  City  Bank,  66  Minn.  441,  38 
LJELA.  415,  69  N.  W.  331;  Hanson  v.  Davi- 
son, 73  Minn.  454,  76  K.  W.  254;  Straw  A 
E.  Mfg.  Co.  V.  L.  D.  Kilboume  Boot  &.  Shoe 
Co.  80  Minn.  125,  83  N.  W.  36;  London  M 
N.  W.  American  Mortg.  Co.  v.  St.  PaulS 
Park  Improv.  Co.*  84  Minn.  144,  86  N.  W.7 
872;  Way  v.  Barney,  116  Minn.  286,  38 
LJLA.(K.S.)  648,  133  N.  W.  801,  Ann.  Cks. 
1913A,  719).  Under  the  statute  of  1894 
(chap.  76),  this  liability  was  enforoeabla 
ezelnaiTtlj  by  means  of  a  singto  soil  bk 
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•qnity,  in  a  court  of  the  state,  which  was 
brought  for  the  benefit  of  all  the  creditors 
against  all  the  stockholders,  or  as  many  as 
could  be  served  with  process  within  the 
state.  Hale  ▼.  Allinson,  188  U.  S.  66,  47 
L.  ed.  880,  23  Sup.  Ct  Rep.  244;  Finney  t. 
Guy,  189  U.  S.  335,  47  L.  ed.  839,  23  Sup. 
Ct  Rep.  558.  To  make  the  remedy  more 
effective,  the  act  of  1899  (chap.  272)  was 
passed,  and  under  the  provisions  of  this 
statute  as  continued  in  substance  (Way  v. 
Barney,  116  Minn.  294,  38  LJl.A.(NJ3.)  648, 
133  N.  W.  801,  Ann.  Gas.  1013A,  719),  in  the 
Revised  Laws  of  1905,  §§  3184-3190,  the 
proceedings  here  in  question  were  had. 
Provision  was  made — upon  hearing  at  the 
time  appointed,  and  after  notice  by  publica- 
tion or  otherwise,  as  directed  by  the  court-^ 
for  receiving  evidence  as  to  the  probable 
indebtedness  of  the  corporation,  the  ex- 
penses of  the  receivership,  the  amount  of 
available  assets,  the  parties  liable  as  stock- 
holders, and  the  nature  and  extent  of  such 
liability;  and,  thereupon,  the  court  was  au- 
thorized to  levy  a  ratable  assessment  ''upon 
all  parties  liable  as  stockholders,  or  upon 
or  on  account  of  any  stock  or  shares  of  such 
corporation,  for  such  amount,**  proportion, 
or  percentage  of  the  liability  as  the  court 
in  its  discretion  might  "deem  proper,  taking 
into  account  the  probable  solvency  or  insol- 
vency of  stockliolders  and  the  probable  ex- 
penses of  collecting  the  assessment.*'  The 
•rder  and  the  assessment  thereby  levied 
was  made  "conclusive  upon  and  against  all 
parties  liable  upon  or  on  account  of  any 
stock  or  shares  of  said  corporation,  whether 
appearing  or  represented  at  said  hearing 
or  having  notice  thereof  or  not,  as  to  all 
matters  relating  to  the  amount  of  and  the 
propriety  of  and  necessity  for  the  said 
assessment."  [206  U.  S.  526.]  After  the 
expiration  of  the  time  fixed  for  payment  of 
the  amount  assessed,  the  receiver  was  au- 
thorized to  bring  actions  against  every 
person  failing  to  pay,  wherever  he  might 
be  found,  whether  in  Minnesota  or  else- 
e  where.  See  chap.  272,  Laws  of  1899,  §9 
•  3-6;  Hev.  Laws  1905,  §§  3184-3187.  <»  The 
constitutional  validity  of  these  provisions 
was  sustained  upon  the  ground  that  the 
statute  is  a  reasonable  regulation  for  en- 
forcing the  liability  assumed  by  those  who 
become  stockholders  in  corporations  organ- 
ized under  the  laws  of  Minnesota;  that 
while  the  order  levying  the  assessment  is 
made  conclusive  as  to  all  matters  relating 
to  the  amount  and  propriety  thereof,  and 
the  necessity  therefor,  one  against  whom  it 
k  sought  to  be  enforced  is  not  precluded 
fr<mi  showing  that  he  is  not  a  stockholder, 
•r  is  not  the  holder  of  as  many  shares  as 
ia  allsfed,  or  has  a  daim  againai  tha 
84aar--«» 


poration  which  in  law  or  in  equity  he  ia 
entitled  to  set  off  against  the  assessment,  or 
has  any  other  defense  personal  to  himself; 
and  that  while  the  order  is  coBelnaiv% 
against  the  stockholder  as  to  the  mattem 
stated,  although  he  may  not  have  been  a 
party  to  the  suit  in  which  it  was  made,  or 
notified  that  an  assessment  was  contem- 
plated, this  is  not  a  tenable  objection,  as 
the  order  is  not  in  the  nature  of  a  personal 
judgment  against  him,  and  he  must  ba 
deemed,  by  virtue  of  his  relation  to  the 
corporation  and  the  obligation  assumed  with 
respect  to  its  debts,  to  be  represented  l^ 
it  in  the  proceeding.  Straw  ft  XL  Mfg.  CSo. 
V.  L.  D.  Kilboume  Boot  &  Shoe  Co.  80 
Minn.  133,  136,  83  N.  W.  36;  Bemheimer  ▼. 
Converse,  supra,  pp.  528,  532;  Converse  t, 
Hamilton,  supra,  p.  256. 

Further,  it  must  ba  assumed  that  a  stock- 
holder cannot^  even  by  a  bona  fide  transfer 
of  his  stock,  escape  liability  for  the  debts 
of  the  corporation  theretofore  incurred. 
The  Ifinnesota  statute  provides  that  a 
transfer  of  shares  "shall  not  in  any  way 
exempt  the  person  making  such  transfer 
from  any  liabilities  of  said  corporation 
which  were  created  prior  to  such  transfer." 
Gen.  Stat,  1894,  §  2599;  Rev.  Laws  1905, 
§  2864.  And  in  Gunnison  v.  United  States 
Invest.  Co.  70  Minn.  292,  73  N.  W.  149,  the 
court  said  that  ''by  virtue  of  the  statute  a 
stockholder  cannot  relieve  himself  from  thao 
liability  for  the  prior *debts  of  the  corpora-? 
tion  by  a  bona  fide  sale  and  transfer  of  his 
stock  on  the  books  of  the  corporation,  what- 
ever the  nde  may  ba  in  the  absence  of  tho 
statute. 

In  the  light  of  the  principles  eatabliahed 
by  these  decisions,  it  must  foe  concluded: 

(1)  The  bankruptcy  proceedings  against 
the  corporation  did  not  stand  in  the  way  of 
a  resort  to  the  statutory  method  of  enfor- 
cing the  stockholder's  liability.  It  was  not 
corporate  assets  (Minneapolis  Baseball  Co. 
V.  City  Bank,  66  Minn.  446,  38  L.ILA.  41Sp 
69  N.  W.  331;  Way  v.  Barney,  supra) ;  and 
Congress  had  not  undertaken  to  provide 
that  the  discharge  in  bankruptcy  of  a  cor- 
poration should  release  the  stockholders. 
No  question  as  to  this  is  raised  by  the 
plaintiff  in  error. 

(2)  The  defendant,  Selig,  in  this  aetion 
brought  by  the  receiver  against  him  in  the 
district  court  in  New  York  to  recover  the 
amount  assessed,  was  not  concluded  with 
respect  to  his  personal  liability.  He  was 
free  to  deny  that  he  was,  or  had  been,  a 
stockholder  In  the  company;  to  dispute  the 
allegation  as  to  the  length  of  time  that  he 
remained  a  stockholder;  in  short,  to  Uii* 
gate  any  matter  which  bore  upon  the  «z- 
tent  or  duration  of  Ua  itoekfaoUUag^  or  utf 
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otKer  personal  defense.  Straw  k  E.  Mfg.  Co. 
▼.  L.  D.  Kilbourae  Boot  ft  Shoe  Co.  supra. 
The  order  of  the  Minnesota  court  in  the 
proceedings  for  the  purpose  of  the  assess- 
ment, in  which  he  was  represented  by  the 
corporation,  and  of  which  he  was  notified 
only  by  publication  and  mailing  of  notice, 
did  not  conclude  him  with  respect  to  the 
issue,  so  far  as  it  concerned  the  transfer 
of  his  stock,  or  the  good  faith  with  which 
the  transfer  was  made.  Inasmuch  as  the 
transfer  was  proved  to  have  been  made  in 
September,  1004,  and  no  evidence  was  in- 
troduced to  discredit  the  transaction,  it 
must  be  assumed,  for  the  present  purpose, 
that  the  defendant's  stock  ownership  then 
ceased,  and  that  he  was  not  liable  for  the 
payment  of  debts  subsequently  contracted 

gby  the  corporation. 

f  *  (3)  But  despite  the  transfer,  Selig  re- 
mained liable  for  the  corporate  debts  pre- 
viously incurred.  Moreover,  it  cannot  be 
doubted  that  the  authority  of  the  Minne- 
sota court  under  the  statute  was  not  con- 
fined to  proceedings  to  assess  existing 
stockholders.  The  act  of  1800,  by  its  ex- 
press terms,  applied  in  cases  of  liability 
arising  upon  shares  "at  any  time  held  or 
owned  by  such  stockholders,"  and  provided 
for  the  making  of  an  assessment  against 
"all  parties  liable  as  stockholders.''  Laws 
1800,  chap.  272,  §§  1,  3;  Rev.  Laws  1005, 
%  3185.  This  obviously  included  former 
stockholders  in  relation  to  debts  antedating 
their  transfers;  and  the  constitutional  va- 
lidity of  the  act  in  this  aspect  is  as  clear 
as  is  its  validity  with  respect  to  the  au- 
thorization of  an  assessment  against  exist- 
ing stockholders.  So  far  as  the  jurisdiction 
of  the  court  to  levy  the  assessment  is  con- 
oemed,  no  distinction  can  be  maintained. 
The  basis  of  jurisdiction  is  the  same  in 
each  case;  it  is  found  in  the  contractual 
obligation  assumed  in  becoming  a  member 
of  a  Minnesota  corporation,  and  in  the  con- 
sequent submission  to  the  reasonable  regu- 
lations of  the  state  for  the  purpose  of  mak- 
ing the  liability  effectuaL  Bernheimer  v. 
Converse,  supra. 

It  follows  that  if  the  court,  thus  having 
jurisdiction,  and  acting  upon  the  evidence 
before  it  in  the  statutory  proceeding,  as- 
sessed former  stockholders  for  the  purpose 
of  providing  for  debts  incurred  while  they 
held  their  stock,  its  determination  with  re- 
spect to  the  amount  of  the  assessment  and 
the  necessity  therefor  must  be  deemed  con- 
clusive. These  questions  eannot  be  re- 
opened in  another  court  when  the  receiver 
sues  to  collect  the  amount  of  the  assess- 
ment. The  stockholder  in  sueh  a  suit  is 
free  to  urge  his  personal  defenses,  but  this 
ioes  not  mean  that  hi$  may  rtaial  the  r«- 


eeiver's  demand  upon  the  ground  that  the 
assessment  was  not  needed.  The  marshal- 
ing ef  the  amounts  recovered  from  stock- 
holders Ib  also  the  appropriate  subject  forS 
the  oonsideration  of  the  court  which,*  undex* 
the  statute,  collects  and  distributes  the 
fund.  It  is  quite  obvious  that  another 
court,  in  an  action  by  the  receiver  against 
the  stoekholder,  could  not  undertake  to  fix 
the  amount  required  to  pay  the  debts  for 
which  the  stockholder  is  liable  unless  it 
virtually  assimied  the  duty  imposed  by  the 
statute  of  determining  what  a  ratable  as- 
sessment should  be,  and  thus  denied  due 
credit  to  the  determination  already  made 
in  a  court  of  competent  jurisdiction. 

It  is  insisted,  however,  that  no  assessment 
was  made  against  the  defendant  as  a  past 
stockholder;  that  the  order  of  assessment 
as  made  by  the  Minnesota  eourt  was  appli- 
cable to  present  stockholders  only.  It  is 
true  that  in  the  receiver's  petition  for  the 
levy  of  an  assessment,  the  persons  alleged 
to  be  liable  were  set  forth  as  existing  stock- 
holders. Of  these,  it  was  averred  that  some 
(including  the  plaintiff  in  error)  had  trans- 
ferred their  stock  for  the  purpose  of  avoid- 
ing liability,  and  that  others  had  placed 
>^heir  shares  in  the  names  of  agents;  but  tm 
to  all,  it  was  asserted  that  they  were,  and 
continued  to  be,  the  owners  of  the  entire 
beneficial  interest.  But  the  petition  prayed 
that  the  probable  amount  of  the  indebted- 
ness and  of  the  costs  and  expenses  of  the 
proceedings,  and  the  probable  amount  which 
could  be  collected  "from  said  stockholders, 
and  all  persons  or  parties  liable  as  such, 
on  said  stock,"  should  be  ascertained,  and 
that  the  court  should  levy  a  ratable  assess- 
ment upon  each  share  and  against  each  of 
the  stockholders  'liable  on  said  stock." 
Taking  the  petition,  in  the  light  of  the  stat- 
ute, we  think  that,  despite  the  allegations 
with  respect  to  the  fraudulent  character 
of  the  transfers  mentioned  and  the  con- 
tinued ownership  by  the  transferrers  of  the 
shares  described,  the  exercise  of  the  juris- 
diction of  the  court  was  invoked  for  the 
making  of  such  an  assessment  as  the  court 
in  its  discretion  might  consider  necessary  in 
order  to  enforce  the  stockholders'  liability, 
as  it  actually  existed,  with  respect  to  the^ 
corporate  debts  remaining   unpaid.  g 

•What  the  court  did  determine  must  be* 
ascertained  from  the  order  of  assessment. 
This  order,  after  reciting  that  the  matter 
came  on  to  be  heard  at  the  time  appointed, 
pursuant  to  the  petition,  and  that  the  court 
had  "received  and  duly  considered  all  the 
evidence  presented,"  provided  for  an  as- 
sessment of  an  amount  equal  to  the  par 
value  "on  each  and  every  share  of  the  cap- 
ital stock"   and    ''against   the   persons   or 
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pftrtlM  liable  ai  ttoekholden  •  •  •  for, 
upoB,  or  on  aoconnt  of  sucli  •harot  of 
•tock."  It  further  provided  that  ''each  and 
OTery  person  or  partj  liable  as  such  stock* 
holder"  should  pay  to  the  receiver  the 
amount  assessed,  and  the  receiver  was  au- 
thorized to  collect  "the  several  amounts 
due  from  the  several  persons  or  parties  li- 
able as  stockholders,"  and  to  bring  suit  in 
case  ef  the  failure  of  "any  person  .  .  • 
liable  as  a  stockholder"  to  pay  as  required. 
These  provisions  are  certainly  broad  enough 
to  include  all  stockholders  who  were  actual* 
ly  liable,  and  we  should  not  be  justified  in 
treating  the  order  as  expressing  less  than 
its  terms  stated. 

In  Tiffany  v.  Qiesen^  00  Minn.  488,  105  N. 
W.  901,  the  plaintiff,  as  receiver,  by  virtue 
of  an  order  of  assessment  under  the  statute, 
sought  to  recover  against  a  stockholder  in 
an  insolvent  corporation  who  had  trans- 
ferred his  shares.  It  appearing  that  the  de* 
fendant  was  the  owner  of  the  stock  during 
the  existence  of  the  indebtedness  of  the 
eompany,  it  was  held  that  the  plaintiff  had 
made  out  a  cause  of  action.  The  objection 
that,  as  the  transferee  was  the  person  pri- 
marily liable,  the  action  could  not  be  main- 
tained against  the  transferrer,  was  over- 
ruled. 

It  is  urged  that  the  plaintiff  in  error  was 
bound  to  contribute  only  ratably  with  all 
other  stockholders  who  were  liable  with  re- 
spect to  the  debts  which  arose  prior  to  Sep- 
tember 6,  1904,  the  date  of  the  transfer, 
^  and  that  no  assessment  had  been  made  based 
g  upon  those  debts.  But  this  objection,  as  we 
*  view  it,  does  not  go  to  the  existence^of  the 
jurisdiction  to  make  the  order  of  sssess- 
ment,  or  to  the  scope  of  the  order  as  it  was 
actually  made,  but  rather  to  the  question 
whether  the  court  committed  error  in  the 
exercise  of  the  authority  which  it  unques- 
tionably possessed.  If  it  did,  the  remedy 
lay  in  an  application  to  the  Minnesota 
court  for  the  correction  deemed  to  be  nec- 
essary, and  not  in  a  collateral  attack.  The 
order  in  question  does  not  provide  for  the 
distribution  of  the  amount  to  be  paid  by  the 
plaintiff  in  error,  but  that  all  moneys  col- 
lected from  the  stockholders  by  the  receiver 
should  be  held  until  the  further  order  of 
the  court.  It  is  not  to  be  assumed  that 
these  moneys  will  be  applied  to  any  indebt- 
edness as  to  which  the  stockholders  contrib- 
uting respectively  are  not  liable.  We  can- 
not doubt  that  the  plaintiff  in  error,  if  he 
so  desires,  will  have  suitable  opportunity  to 
be  heaid  as  to  the  application  of  the  amount 
which  he  may  pay  to  the  receiver,  that  it 
will  be  used  only  in  the  discharge  of  his 
obligation,  and  that  any  surplus  to  which 
he  may  be  entitled  will  be  duly  returned. 
Laws  1899,  chap.  272,  §  11.    See  Rev.  Laws 


1906,  I  8190.  Thit  statute  further  provides 
that  any  stockholder  who  has  paid  his 
assessment  shall  be  entitled  to  force  con- 
tribution from  any  stockholder  who  has 
not  paid,  and  for  that  purpose  shall  be  sub- 
rogated to  the  rights  of  the  creditors  or 
the  receiver  of  the  corporation  against  every 
such  delinquent  stockholder  in  such  man- 
ner and  to  such  extent  as  may  be  just  and 
equitable.    Ibid. 

We  cannot  regard  it  as  essential  to  the 
exercise  of  the  jurisdiction  of  the  Minne- 
sota court  that  it  should  be  required,  in 
order  not  to  forego  recovery  from  stock- 
holders who  had  transferred  their  stock,  to 
make  a  separate  and  distinct  assessment 
against  all  the  then  stockholders  at  the 
date  of  every  transfer  appearing  upon  the 
books.  The  plan  of  the  statute  was  intend* 
ed  to  afford  a  practicable  remedy,  and  the 
order  to  be  made  thereunder  was,  in  the^ 
nature  of  things,  a  provisional  one,  rep- 3 
resenting  the  best*  judgment  of  the  court* 
upon  the  evidence  before  it  as  to  the  amount 
of  the  assessment  required.  That  assess- 
ment was  leviable  upon  every  share  and 
against  all  persons  liable  as  stockholders. 
If  the  plaintiff  in  error  was  among  this 
number,  he  was  not  entitled  to  resist  the 
recovery  by  reason  of  the  nature  or  amount 
of  the  assessment,  which  was  levied  in  con* 
formity  with  the  statute,  but  he  was  prop- 
erly remitted  to  the  Minnesota  court  for  the 
adjustment  of  such  equities  as  he  might 
have. 

It  is  said,  however,  that  on  the  trial  of 
the  present  action,  there  was  no  evidence 
that  there  were  debts  remaining  unpaid, 
which  antedated  his  transfer  of  stock. 
But  the  decrees,  entered  in  the  parent  suit 
in  Minnesota,  which  determined  the  amount 
of  the  outstanding  claims  and  when  they 
arose,  were  introduced  in  evidence.  These 
decrees  showed  that  there  were  debts,  in 
excess  of  the  amount  demanded  of  the  plain- 
tiff in  error,  which  arose  before  his  shares 
were  transferred.  In  the  proceedings  ap- 
propriate to  the  liquidation,  which  related  to 
the  allowance  of  these  claims,  the  plaintiff 
in  error,  by  virtue  of  his  connection  with 
the  corporation  and  the  obligation  he  had 
assumed,  was  sufficiently  represented  by  the 
presence  of  the  corporation  itself  (Bern- 
heimer  v.  Converse,  206  U.  S.  532,  51  L.  ed. 
1175,  27  Sup.  Ct  Rep.  765) ;  and  we  see  no 
reason  to  question  the  admissibility  of  the 
evidence.  There  was  no  attempt  to  contro- 
vert it. 

The  remaining  question  relates  to  the 
statute  of  limitations.  It  is  contended  that 
the  action  is  barred  by  §  394  of  the  New 
York  Code  of  Civil  Procedure.  In  Bern- 
heimer  v.  Converse,  supra  (p.  535),  the  court 
expressed  the  opinion  that  this  section  did 
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not  apply  where  the  corporation  was  not 
a  "moneyed  corporation  or  banking  asaoci* 
ation,"  and  that  the  period  of  limitation 
under  the  New  York  Code  was  six  years 
(§  382).  (See  Piatt  t.  Wilmot,  193  U.  S. 
602,  48  L.  ed.  809,  24  Sup.  Ct.  Rep.  542, 
« where,  in  the  opinion  of  the  court,  delivered 
•  by*Mr.  Justice  Peckham,  the  history  of  § 
394  is  reviewed.)  We  adhere  to  this  view, 
and  the  action  must  be  regarded  ai  brought 
in  time. 

The  judgment  is  affirmed. 
Judgment  affirmed. 


(234  U.  8.  640) 

ORDER    OF    ST.    BENEDICT    OF    NEW 
JERSEY,  Petitioner, 

V. 

ALBERT  STEINHAUSER,  Individually  and 
as  Administrator,  etc.,  oi  Augustin  Wirth, 
deceased. 

Religious  Socnrnxs  (i  7*)— Mekbxbshif 
—Termination. 

1.  Membership  in  a  monastic  brotherhood 
ia  not  terminated  by  absence  from  the  Ab- 
bey while  engaged  in  pastoral  work,  where 
such  absence  was  with  the  consent  of  the 
Abbot,  and  the  absent  member  was  subject 
to  recall  at  any  time. 

[Ed.  Note.— For  other  cases,  see  Religious  6o- 
eletlea,  CenL  Dig.  U  18-31 ;  Dec.  Dig.  8  7.*] 

Beuoious    Socibtibs    (I    18*)— Vow    OF 

POVEBTT— RXLEABB. 

2.  A  special  permission  granted  by  the 
Abbot  of  a  monastic  brotherhood  to  enable 
a  member  to  retain  and  use  for  charitable 

Surposea  the  proceeds  of  his  literary  labors 
id  not,  and  could  not,  release  him  from 
the  agreement  expressed  in  the  constitu- 
tion of  the  brotherhood,  that  the  gains  and 
acquisitions  of  members  shall  belong  to 
the  Order,  although  its  rules  recognize  the 
right  of  a  member  to  keep  whatever  the 
Abbot  permits  him  to  have. 

[Ed.  Note.— For  other  cases,  see  Religious  Sd- 
eleiies.  Cent.  Dig.  88  Ul-129;  Dec.  Dig.  8  18.*] 

Religious  Societies  (§  18*)— Contbacts 
—Public  Policy— Vow  of  Poverty. 

3.  The  agreement  expressed  in  the  con- 
stitution of  a  monastic  brotherhood  incor- 
porated by  special  act,  that  the  gains  and 
acquisitions  of  members  shall  belong  to  the 
Order,  is  not  opposed  to  public  policy,  where 
the  constitution  expressly  recognizes  the 
privilege  of  withdrawal;  and  the  Order  is 
therefore  entitled  to  all  the  persona]  prop- 
erty left  by  a  deceased  member,  including 
that  derived  from  his  literary  labors. 

(Ed.  Note.— For  other  cases,  see  Religious  6o- 
oieties.  Cent.  Dig.  88  111-129;  Dec.  Dig.  8  18.*] 

Religious  Societies  (|  18*)— Tbu8t»— In 
Pbopebty  of  Membbb  of  Monastic  Ob- 

DEB. 

4.  The  e<juitable  ownership  of  the  copy- 
rights obtained  by  a  member  of  a  monastic 
brotherhood,  and  of  the  proceeds  of  his 
literary  labors,  vested  in  the  Order  under 
tn  agreement  in  the  constitution  that  the 
gains  and  acquisitions  of  members  shall  b^ 


long  to  the  Order,  and  as  to  both  the  mem- 
ber stood  in  the  position  of  a  trustee. 

[Ed.  Note.— For  otber  cases,  see  Religions  <h>- 
cleties.  Cent.  Dig.  U  lU-129;  Dec.  Dig.  8  18.*J 

LdMiTATiON  or  Actions  (9  103*)— Snrr 
TO  Establish  Tbubt— When  Statute 
Begins  to  Run. 

5.  The  six  years'  limitation  prescribed 
by  Minn.  Laws  1905,  §  4076,  for  actions 
to  enforce  a  trust,  does  not  begin  to  run 
against  a  suit  by  a  monastic  brotherhood 
to  enforce  its  equitable  ownership  under  the 
constitution  of  the  Order  in  the  gains  and 
acquisitions  of  a  member  until  the  latter*! 
death,  where  there  is  no  repudiation  of 
the  trust  during  his  lifetime. 

[Ed.  Note.— For  other  cases,  see  Llmftatloa  of 
Actions,  Cent.  Dig.  SS  600,  506-510;  Dec.  Dig.  | 
103.*] 

[No.  267.] 

Argued  March  11,  1014.    Decided  June  2S» 

1014. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  tha 
Eighth  Circuit  to  review  a  decree  which,  re- 
versing a  decree  of  the  Circuit  Court  for 
the  District  of  Minnesota,  directed  the  di»> 
missal  of  a  bill  to  establish  the  title  of  a 
monastic  brotherhood  to  personal  property 
left  by  a  deceased  member,  and  the  granting 
of  the  prayer  of  a  cross  bill  filed  by  tha 
administrator  of  the  decedent's  estate,  aa> 
serting  ownership  in  his  fepresentatiTt 
capacity.  Decree  of  Circuit  Court  of  Ap« 
peals  reversed,  and  that  of  Circuit  Court 
affirmed. 

See  same  case  below,  114  C.  C.  A.  249, 
104  Fed.  280. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Morgan  J,  O'Brien,  Frederick  0. 
Gladden,  Otto  Kueffner,  and  Albert  Schaller 
for  petitioner. 

Messrs.  William  H.  Pitzer  and  William 
Hayward  for  respondent. 

i 

Mr.  Justice  Hnghea  delivered  the  opinion* 
of  the  court: 

This  suit  was  brought  by  the  Order  of  St. 
Benedict  of  New  Jersey,  a  corporation  of 
that  state,  to  establish  its  title  to  personal 
property  left  by  Augustin  Wirth,  deceased^ 
a  member  of  the  Order,  who  died  at  Spring- 
field, Minnesota,  in  December,  1001.  The  de- 
fendant Albert  Steinhauscr  as  administra- 
tor of  the  estate  of  the  decedent,  holding 
letters  from  the  probate  court  of  Browm 
county,  Minnesota,  filed  a  cross  bill  assert- 
ing ownership  in  hie  representative  capacity, 
and  praying  discovery  and  account  with 
respect  to  whatever  part  of  the  estate  had 
come  into  the  complainant's  possession.  The 
circuit  court  entered  a  decree  dismissing  the 
cross  bill  and  granting  the  relief  8ou<^ht  by 
the  complainant's  bill.  170  Fed.  137.  Tho 
circuit  oourt  of  appeals  reversed  this  da- 
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eree,  directing  tlie  dismiBsal  of  the  original 
bill  and  the  granting  of  the  prajer  of  the 
cross  bill.  114  C.  C.  A.  249,  104  Fed.  289. 
Certiorari  was  allowed. 

The  monastic  brotherhood  known  as  the 
Order  of  St.  Benedict  was  established  by  St. 
Benedict  in  the  earlj  part  of  the  sixth 
century  at  Subiaco,  Italy,  whence  it  spread 
over  western  Europe.  It  was  brought  to 
eithe  United  States  in  1846.  The  members 
J  of  the  brotherhood  follow  what  is  known  as 

•  '*the  rule  of  St.  Benedict/'  a  collection*  of 
mandates  essentially  unchanged  from  the 
beginning.  The  tows  are  those  of  obedi- 
ence, stability,  chastity,  and  poverty. 

We  are  not  concerned  in  the  present  case 
with  any  question  of  ecclesiastical  require- 
ment or  monastic  discipline.  The  question  is 
solely  one  of  civil  rights.  The  claim  in  suit 
rests  upon  the  constitution  of  the  complain- 
ant corporation,  and  the  obligations  inher- 
ent in  membership. 

The  Order  of  St.  Benedict  of  New  Jersey 
was  incorporated  in  1868  by  special  act  of 
the  legislature  of  that  state.  The  incor- 
porators were  described  as  'l>eing  a  society 
of  religious  men,  living  in  community,  and 
devoted  to  charitable  works  and  the  educa- 
tion of  youth."  The  corporation  was  em- 
powered to  hold  property  and  to  make 
by-laws  for  the  government  of  the  Order,  pro- 
vided that  these  should  not  be  repugnant 
to  the  Constitution  of  the  United  States 
or  of  the  state  of  New  Jersey,  that  the  dear 
yearly  inciome  of  the  real  estate  should 
not  exceed  a  sum  stated,  and  that  no  one 
should  remain  an  incorporator  ''except  reg- 
ular members  of  said  religious  society,  liv- 
ing in  community,  and  governed  by  the  laws 
thereof.**  Under  this  charter  the  Order 
adopted  a  constitution,  among  the  provi- 
sions of  which  are  the  following: 

"Section  11.    Membership  is  lost  at  once: 

^'l.  By  being  dismissed  according  to  the 
disciplinary  statutes  of  the  Order  of  St. 
Benedict  of  New  Jersey,  approved  of  by 
Pope  Pius  IX.  for  the  American  Cassinese 
Congregation   of  Benedictines. 

"2.  By  voluntary  leaving  the  Order  for 
any  purpose  whatsoever. 

"3.  By  joining  any  other  order  or  secret 
society,  or  any  other  religious  denomina- 
tions. 

"Section  12.  Since  the  Order  of  St.  Bene- 
dict of  New  Jersey  is  solely  a  charitable  in- 
stitution, the  real  estate  of  said  order  and 
^tho  individual  earnings  of  its  members  are 
J  and  roust  be  considered  as  common  property 

•  of  the*Order  of  St.  Benedict  of  New  Jersey, 
from  which  the  members  of  said  Order  de- 
rive their  support,  and  the  balance  of  which 
Inoome  and  property  should  serr*  for  the 


following  up  and  carrying  out  of  the  chari- 
table objects  of  the  Order. 

'It  is  therefore  agreed  upon  by  all  th« 
members  of  the  said  Order  of  St.  Benedict 
of  New  Jersey  that  no  member  can  or  will 
claim  at  any  time  or  under  any  circum- 
stances more  than  their  decent  support  for 
the  time  for  which  th^y  are  members  of  the 
Charter  of  the  Order  of  St.  Benedict  of  New 
Jersey,  and  no  further. 

''And  moreover,  that  each  member  in- 
dividually pledges  himself  to  have  all  prop- 
erty which  he  now  holds  or  hereafter  may 
hold  in  his  own  name  conveyed  as  soon  as 
possible  to  the  l^gal  title  of  the  Order  of  St. 
Benedict  of  New  Jersey." 

Augustin  Wirth  was  bom  in  Bavaria  in 
1828.  He  came  to  this  country  in  1861; 
and,  in  the  next  year,  he  took  the  solema 
vows  of  the  Order  at  St.  Vincent's  Abbey 
in  Pennsylvania,  and  was  ordained  to  th« 
priesthood.  For  a  few  years  he  had  charga 
of  a  church  at  Greenburgh,  Pennsylvania, 
near  St.  Vincent's,  and  in  1867  he  went  to 
Kansas,  where  he  established  a  college  and 
a  church  which  afterwards  became  an  abbey. 
He  continued  his  work  in  Kansas  until  1868, 
and  then  was  sent  to  Minnesota,  where  he 
remained  until  1876.  He  then  resumed  hit 
pastorate  at  Greenburgh,  Pennsylvania,  and 
later  had  charge  of  a  parish  at  Elizabeth, 
New  Jersey,  until  1887.  It  is  evident  that 
while  in  Kansas  he  had  Joined  the  monas- 
tery of  St.  Benedict  there  established,  and 
in  1887,  with  the  permission  of  both  Abbots, 
he  transferred  his  stability  to  St.  Mary's 
Abbey  in  Newark,  New  Jersey,  the  home 
of  the  eomplsinant,  the  New  Jersey  Order, 
of  which  he  thus  became  a  member.  Hs 
remained  continuously  at  this  Abbey  for 
about  two  years,  until  1889;  he  was  in  ill- 
health  and  was  taken  care  of  by  the  Order.^ 
He  was  then  sent  to  a  church  in  Wilming-^ 
ton,  Delaware,  and  after  a  few^  months  he* 
returned  to  his  pastorate  in  Elizabeth,  New 
Jersey,  in  which  he  continued  until  1897. 
After  traveling  for  some  time  in  Europe 
for  his  health,  visiting  Rome  and  various 
monasteries,  he  took  a  parish,  in  1808,  at 
Springfield,  Minnesota,  with  the  requisite 
permissi<m  ad  tempus  from  the  Abbot  of  St. 
Mary's;  and  there  he  remained  until  his 
death.  At  the  request  of  the  New  Jersey 
Abbot  he  was  buried  in  the  cemetery  of  the 
Benedictine  Order  in  Minnesota.  The  cir- 
cuit court  found  that  his  membership  in 
the  complainant  Order  continued  to  the  last, 
and  this  finding  was  not  disturbed  by  the 
circuit  court  of  appeals.  We  regard  the 
fact  as  satisfactorily  established.  His  ab- 
sence from  the  Abbey  when  engaged  in  pas- 
toral work  was  upon  the  consent  of  the 
Abbot,  and  hs  was  subjeet  to  recall  at  saj 
time. 
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Father  Wirth  published  many  worka  on 
religioua  subjects.  He  obtained  copyrights 
for  his  books,  and  made  his  contract  with 
the  publishers,  in  the  name  of  "Augustine 
Wirth,  O.  S.  B."  The  property  here  in 
question  consists  chiefly  of  the  proceeds  re- 
eeiTed  from  sales  of  these  books  (including 
notes  and  mortgages  in  which  they  had  been 
invested),  credits  on  account  of  sales  made 
before  and  after  his  death,  and  the  copy- 
rights. He  received  the  royalties  personally 
during  his  lifetime;  and  after  his  death, 
until  October  17,  1906  (when  suit  was 
brought  against  the  publishers  by  the  ad- 
ministrator), the  accruing  royalties  were 
paid  to  the  complainant.  The  New  Jersey 
Order  also,  through  the  Abbot  of  St.  John's 
Abbey  in  Minnesota,  collected  certain  sums 
on  outstanding  notes  held  by  the  decedent, 
and  paid  therefrom  the  decedent's  debts. 

It  is  clear  that,  according  to  the  prin- 
eiples  of  the  oomplainant's  organization, 
Father  Wirth  was  not  entitled  to  retain 
for  his  own  benefit  either  the  moneys  which 
ighe  received  for  his  services  in  the  various 
2  churches  with  which  ho  was  connected,  or 
*  those  which  he  derived  from*  the  sale  of 
his  books.  By  the  explicit  provision  of  the 
constitution  of  the  complainant  (9  12),  it 
was  a  necessary  consequence  of  his  contin- 
ued membership,  that  his  gains — from  what- 
ever source — belonged  to  it,  and  that,  as 
against  the  complainant,  he  could  not  as- 
sert title  to  the  property  which  he  re- 
eeived.  The  claim  of  the  Order,  based  upon 
this  conception  of  its  rights,  is  resisted  upon 
the  grounds,  (1)  that  the  decedent  had 
the  permission  of  the  Abbot  to  retain,  as 
his  own  property,  the  proceeds  of  the  sales 
of  his  books,  and  (2)  that  the  obligation 
sought  to  be  enforced  by  the  complainant 
is  void  as  being  against  public  policy. 

1.  While  there  was  evidence  that  Father 
Wirth  was  required  to  aosount  to  the  Abbot 
for  the  salary  and  perquisites  received  in 
his  church  work,  it  appeared  that  the  in- 
come from  his  books  was  treated  in  a  dif- 
ferent manner.  This  income  he  was  allowed 
to  retain  and  use.  When  he  joined  the  com- 
plainant, in  1887,  he  did  not  make  a  trans- 
fer of  any  property  to  the  Order,  although 
already  he  had  some  property  as  a  result 
of  his  literary  labors.  The  evidence 
showed  that  he  made  loans  and  invest- 
ments; and  from  the  moneys  in  his  hands, 
he  paid  his  personal  expenses,  including  his 
outlays  on  his  visit  to  Europe.  Because 
of  bis  going  to  Rome  without  leave,  and  his 
expenditures  on  this  trip,  he  was  admonished 
by  the  Abbot  Primate,  O.  S.  B.,  who  had 
already  written  to  the  Abbot  of  St.  Mary's 
that  Father  Wirth  should  be  required  to  ac- 
count. But  no  such  account  was  given,  and 
it  would  seem  that  such  disagreements  as 


arose  between  the  decedent  and  his  eodesi- 
astical  superiors  in  this  country  related  to 
church  moneys,  and  not  to  the  proceeds  of 
book  sales.  The  circuit  court  of  appeals, 
disagreeing  with  the  finding  of  the  circuit 
court,  concluded  that  Father  Wirth  was 
permitted  by  the  Abbot  of  St.  Vincent's,  and 
by  the  oomplainant's  Abbot,  to  retain  theasM 
proceeds  as  his  own  property.  1 

*  It  is  undisputed  that  the  decedent  did* 
have  a  special  permission  with  respect  to 
the  use  of  this  income.  Originally  given 
by  the  Abbot  of  St.  Vincent's,  it  was  con- 
tinued by  the  Abbot  of  St.  Mary's.  It  was 
given  in  recognition  of  the  fact  that  his 
literary  work  was  in  addition  to  the  duties 
which  he  was  normally  required  to  perform. 
But,  as  we  think,  the  conclusion  of  the  court 
below  does  not  give  proper  weight  to  tlio 
testimony  as  to  the  nature  and  scope  of  the 
privilege  thus  accorded.  It  was  explicitly 
testified  by  the  Abbot  that  Father  Wirth 
was  permitted  to  keep  the  moneys  in  ques* 
tion,  not  as  his  own,  but  to  have  their  uso 
for  charitable  purposes  with  the  permission 
of  his  superiors.  It  was  this  permission 
which  was  originally  given  and  which  the 
complainant's  Abbot  renewed.  This  testi- 
mony was  not  controverted,  and,  in  view 
of  the  constitution  of  the  Order,  we  find  no 
ground  for  treating  the  permission  as  being 
of  a  different  character.  It  is  said  that  it 
does  not  appear  how  the  decedent,  while  in 
Minnesota,  for  example,  could  have  expend- 
ed the  money  for  the  charitable  purposes  of 
the  Order  in  New  Jersey.  But  the  purposes 
of  this  Order  were  broadly  charitable  and 
religious;  the  decedent  prosecuted  his  educi^ 
tional  and  religious  work  with  the  Abbot's 
consent,  and  the  use  of  these  moneys  for 
charitable  purposes,  wherever  he  was  located 
for  the  time,  might  well  be  in  furtherance  oi 
the  objects  of  the  Order.  It  may  have  been 
the  concession  of  a  special  privilege  to  permit 
the  decedent  to  act  directly  in  the  distribu- 
tion of  the  moneys  which  he  had  earned  by 
his  additional  labors,  instead  of  turning  them 
over  to  the  head  of  the  Order,  but  we  can- 
not say  that  it  was  a  permission  without 
restriction,  or  one  which  essentially  altered 
his  relation  to  the  Order  and  his  funda- 
mental duty  while  he  remained  a  member  of 
it. 

On  the  contrary,  we  agree  with  the  cir- 
cuit court,  not  only  in  its  finding  of  fact 
that  the  permission  was  limited  as  stated, 
but  also  in  its  holding  that,  in  view  of  thej 
basic  *law  of  the  organization,  there  is  no* 
warrant  for  the  conclusion  that  the  Abbot 
had  any  authority  to  allow  Father  Wirth 
to  assert  an  independent  title,  or  to  hold 
the  property  as  absolutely  his  own.  It  is 
said  that  the  "Rule  of  St.  Benedict"  recog^ 
niaes  the  right  of  the  member  of  the  Order 
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to  keep  whatever  the  Abbot  permits  him 
to  have.  But  this  plainly  refers  to  the  ne- 
cessities of  life,  and  not  to  accumulations  in 
direct  antagonism  to  the  principles  of  the 
society.  Whatever  indulgence  may  have 
been  shown  to  the  decedent  with  respect  to 
the  submission  of  appropriate  accounts,  it 
cannot  be  said  that  while  his  membership 
continued  he  had,  or  could  have,  the  privi- 
lege of  accumulating  an  individual  estate 
for  his  own  benefit  and  free  from  his  obliga- 
tions to  the  Order.  This  could  not  but  be 
regarded  as  violative  of  the  constitution 
of  the  complainant,  and  beyond  the  compe- 
tency of  its  official  head  to  grant. 

2.  We  are  thus  brought  to  the  question 
whether  the  requirement,  which  lies  at  the 
foundation  of  this  suit,  is  void  as  against 
public  policy;  that  is,  whether,  by  reason 
of  repugnance  to  the  essential  principles  of 
our  institutions,  the  obligation,  though  vol- 
untarily assumed,  and  the  trust  arising 
from  it,  cannot  be  enforced.  In  support  of 
this  view,  it  seems  to  be  premised  that 
a  member  of  the  Order  can  be  absolved 
from  his  vows  only  by  the  action  of  the 
Head  of  the  Church;  and  that  unless  the 
requisite  dispensation  is  thus  obtained 
the  member  is  bound  for  life  in  temporal,  aa 
well  as  in  spiritual,  affairs.  This,  it  is  said, 
is  the  necessary  import  of  testimony  given 
by  the  Abbot.  It  is  thus  assumed  that 
the  vows  in  connection  with  the  "Rule"  bind 
the  member  in  complete  servitude  to  the 
Order  for  life,  or  until  the  Head  of  the 
Church  absolves  him  from  his  obligations; 
and  it  is  concluded  that  an  agreement  for 
such  a  surrender,  being  opposed  to  Individ- 
^ual  liberty  and  to  the  inherent  right  of 
2  every  person  to  acquire  and  hold  property, 
•  is  unenforceable  in  the  eivil*oourts,  and  can- 
not form  the  basis  for  an  equitable  title  in 
the  complainant. 

This  argument,  we  think,  disregards  the 
explicit  provision  of  the  complainant's  con- 
stitution as  to  voluntary  withdrawal.  It 
overlooks  the  distinction  between  civil  and 
ecclesiastical  rights  and  duties;  between  the 
Order  of  St.  Benedict  of  New  Jersey,  a  cor- 
poration of  that  state,  and  the  monastic 
brotherhood  subject  to  church  authority; 
between  the  obligation  imposed  by  the  cor- 
porate organization  and  religious  vows.  As 
we  have  said,  the  question  here  is  not  one 
of  canon  law  or  ecclesiastical  polity.  The 
requirement  of  complainant's  constitution 
must  be  read  according  to  its  terms,  and  its 
validity  must  be  thus  determined.  Granted 
that  it  is  to  be  examined  in  the  light  of 
that  to  which  it  refers,  still,  obligations 
which  are  inconsistent  with  its  express  pro- 
visions cannot  be  imported  into  it.  This 
eonstitution,  as  already  stated,  definitely  | 
provideas    ''Membership  la  lost  at  onct:— 


2.  By  voluntary  leaving  the  Order  for  any 
purpose  whatsoever"  (|  11.)  This  lan- 
guage cannot  be  taken  to  mean  other  than 
what  it  distinctly  says.  So  far  as  the  cor- 
poration, and  the  civil  rights  and  obligations 
incident  to  membership  therein,  are  con- 
cerned, it  leaves  no  doubt  that  the  member 
may  voluntarily  leave  the  Order  at  an^ 
time.  His  membership  in  the  corporation, 
and  the  obligation  he  assumes,  are  subject 
to  that  condition.  If  he  severs  his  connec- 
tion with  the  corporation,  it  cannot  be  he^rd 
to  claim  any  property  he  may  subsequently 
acquire.  His  obligation  runs  with  his  mem- 
bership, and  the  latter  may  be  terminated 
at  will. 

With  this  privilege  of  withdrawal  ex- 
pressly recognized,  we  are  unable  to  say 
that  the  agreement  expressed  in  §  12  of  the 
complainant's  constitution,  that  the  gains 
and  acquisitions  of  members  shall  belong 
to  the  corporation,  must  be  condemned. 
These  go  to  the  corporation  in  exchange  fo^tK 
the  privileges  of  membership,  and  to*further* 
the  common  purpose  to  which  the  members 
are  devoted.  No  constitutional  right  is  in- 
vaded and  no  statutory  restriction  is  trans- 
gressed. The  legislature  of  New  Jersey, 
which,  subject  to  constitutional  inhibition, 
is  the  arbiter  of  the  public  policy  of  that 
state,  granted  the  charter  by  special  act  to 
the  Benedictine  Society  of  "religious  men 
living  in  community,"  and  it  cannot  be  said 
that  the  constitution  adopted  by  the  Order 
was  repugnant  to  the  charter  provisions,  or 
exceeded  the  authority  plainly  intended  to 
be  conferred.  It  would  seem  to  be  clear 
that  the  obligation  assumed,  instead  of 
being  opposed  to  the  public  policy  of  the 
state  where  it  was  created,  was  directly 
sanctioned. 

The  validity  of  agreements  providing  for 
community  ownership  with  renunciation  of 
individual  rights  of  property  during  the  con- 
tinuance of  membership  in  the  conrnsunity, 
where  there  is  freedom  to  withdraw,  has 
repeatedly  been  affirmed.  The  case  of 
Goesele  v.  Bimeler,  14  How.  689,  14  L.  ed. 
554,  related  to  a  religious  society  called 
Separatists.  By  an  agreement  made  in 
1810,  the  members  of  the  society  agreed  to 
unite  in  a  "communion  of  property."  They 
renounced  "all  individual  ownership  of  prop- 
erty, present  or  future,  real  or  personal." 
Amendatory  articles  of  like  import  were 
signed  in  1824.  As  to  these  agreements, 
the  court  said:  'The  articles  of  1819  and 
1824  are  objected  to  as  not  constituting  a 
contract  which  a  court  of  equity  would  en- 
force. •  •  .  What  is  there  in  either  of 
these  articles  that  is  contrary  to  good 
morals,  or  that  is  opposed  to  the  policy  of 
the  laws?  An  association  of  individuals  is 
formed  under  a  raligiotts  inflnsnoe,  who  ars 
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in  a  destitute  condition,  having  little  to  relj 
on  for  their  support  but  their  industry; 
and  they  agree  to  labor  in  common  for  the 
good  of  the  society,  and  a  comfortable  main* 
tenance  for  each  individual;  and  whatever 
shall  be  acquired  beyond  this  shall  go  to 
gthe  common  stock.    This  contract  provides 

•  for  every  member  of  the* community,  in 
sickness  and  in  health,  and  under  whatso- 
ever misfortune  may  occur.  ...  By 
disclaiming  all  individual  ownership  of  the 
property  acquired  by  their  labor,  for  the 
benefits  secured  by  the  articles,  the  mem- 
bers give  durability  to  the  fund  accumu- 
lated, and  to  the  benevolent  purposes  to 
which  it  is  applied.  No  legal  objection  is 
perceived  to  such  a  partnership."  (Id.  pp. 
600,  607.)  In  Schwarts  v.  Duss,  187  U.  S. 
8,  47  L.  ed.  63,  23  Sup.  Ct.  Rep.  4,  the 
controversy  related  to  the  property  of  the 
Harmony  Society,  a  community  in  Penn- 
sylvania. It  was  said  that  the  cardinal 
principle  of  the  society  was  "self-abnega- 
tion" which  was  manifested  "not  only 
by  submission  to  a  religious  head,  but  by  a 
community  instead  of  individual  ownership 
of  property,  and  the  dedication  of  their 
labor  to  the  society."  It  had  been  held  by 
the  supreme  court  of  Pennsylvania  that  the 
agreements  constituting  the  community 
were  not  offensive  to  the  public  policy  of 
that  state  (Schriber  v.  Rapp,  6  Watts,  351, 
30  Am.  Dec.  327),  and,  as  to  this,  it  was 
said  by  this  court:  "The  supreme  court 
observed  that  the  point  made  against  the 
articles  as  being  against  public  policy  was 
attended  with  no  difficulty,  and  Chief  Jus- 
tice Gibson  said  for  the  court:  'An  associa- 
tion for  the  purposes  expressed  is  prohibited 
neither  by  statute  nor  the  common  law.'" 
(Id.  p.  26.)  In  Burt  v.  Oneida  Ck>mmunity, 
137  N.  Y.  346,  19  L.R.A.  297,  33  N.  E.  307, 
in  describing  the  character  of  that  society, 
the  court  of  appeals  of  New  York  said  that 
its  main  purpose  was  the  "propagandism  of 
certain  communistic  views  as  to  the  acqui- 
sition and  enjoyment  of  property"  and  "the 
endeavor  to  put  into  practical  operation  an 
economic  and  industrial  scheme  which  should 
embody  and  illustrate  the  doctrines  which 
they  held  and  inculcated."  "Necessarily" 
said  the  court,  "the  basic  proposition  of  such 
a  community  was  the  absolute  and  complete 
surrender  of  the  separate  and  individual 
rights  of  property  of  the  persons  entering 
it;  the  abandonment  of  all  purely  selfish 

S  pursuits,  and  the  investiture  of  the  title 

*  to  theii*property  and  the  fruits  of  their  in- 
dustry in  the  common  body,  from  which 
they  could  not  afterwards  be  severed  or 
withdrawn  except  by  unanimous  consent. 
It  was  fashioned  according  to  the  pente- 
costal  ideal,  that  all  who  believed  should 
be  together  and  have  all  things  commoiL.    It 


was  intended  to  be  in  faet,  as  they  frequent* 
1y  styled  themselves,  but  a  single  family 
upon  a  large  scale,  with  only  one  purse^ 
where  self  was  to  be  abjured  and  the  gen- 
eral good  alone  oonsidered."  The  court, 
viewing  it  solely  as  a  business  undertaking, 
held  that  the  organization  "was  not  pro- 
hibited by  any  statute,  or  in  contravention  of 
any  law  regulating  the  possession,  owner- 
ship, or  tenure  of  property."  See  also  Spei- 
del  V.  Henrici,  120  U.  S.  377,  30  L.  ed.  718, 

7  Sup.  Ct.  Rep.  610;  Gasely  v.  Separatists 
Soc.  13  Ohio  St.  144;  Waits  v.  Merrill,  4 
Me.  102,  16  Am.  Dec.  238;  Gass  v.  Wilhite, 
2  Dana,  170,  26  Am.  Dec.  446;  State  v. 
Amana  Soc.  132  Iowa,  304,  109  N.  W.  894, 

8  L.RJL.(NJ3.)  909,  note,  11  Ann.  Cas.  236, 
note. 

It  is  said  that  in  these  eases,  the  con- 
tracts had  been  fully  performed,  and  that 
the  effort  was  made  either  to  partition  or 
distribute  the  property  of  the  society,  or 
to  recover  the  value  of  property  which  had 
been  actually  conveyed,  or  services  which 
had  been  rendered  to  it.  But  the  validity 
of  the  agreements  there  in  question,  against 
the  objection  based  upon  public  policy,  was 
distinctly  recognized. 

In  the  present  case,  there  was  no  infringe- 
ment of  Father  Wirth's  liberty  or  right  to 
property.  He  did  not  withdraw  from  ths 
Order.  He  had  agreed,  by  accepting  mem- 
bership under  the  complainant's  constitution, 
that  his  individual  earnings  and  acquisi- 
tions, like  those  of  other  members,  should 
go  into  the  common  fund,  and,  except  as 
required  for  the  maintenance  of  the  mem- 
bers, should  be  used  in  carrying  out  the 
charitable  objects  of  the  Order.  It  is  not 
unlikely  that  the  copyrights  upon  his  books 
derived  their  commercial  value  largely,  if 
not  altogether,  from  his  mombership.  Cer- 
tainly, the  equitable  ownership  of  thess  , 
copyrights,  by  virtue  of  his  obligation,  vest-§ 
ed  in  the*  complainant,  and  the  moneys  im* 
question  when  received  became  in  equity  its 
property  and  were  subject  to  its  disposi- 
tion. As  to  both.  Father  Wirth  stood  in 
the  position  of  a  trustee. 

The  further  objection  that  the  claim  Is 
barred  by  the  statute  of  limitations  was 
held  by  the  circuit  court  to  be  untenable, 
and  we  agree  with  that  view.  The  appli- 
cable limitation  is  six  years  (Minn.  Rev. 
Laws  1905,  §  4076),  and  the  bill  was  filed 
within  SIX  years  after  Father  Wirth's  death. 
There  is  no  such  clear  evidence  of  repudia- 
tion of  the  trust  as  would  warrant  the  con- 
clusion that  the  statute  began  to  run  at 
an  earlier  date. 

The  decree  of  the  Circuit  Court  of  Appeals 
is  reversed  and  that  of  tlis  Cbcuit  Ooiurt  is 
affirmed. 

It  Is  so  ordsrtC 


1<I13. 
(2S4  U.  S.  OS) 

WILL  JONES,  Plff.  in  Err., 

V. 

^/lAKGUERTTE  JONES  mnd  Her  Huiband, 

Albert  Jodm. 

Ck>N8TITUTI0NAL      LaW       (f       215*)— Ciyil. 

Rights— Statute  of  Descent^Discbih- 

INATION. 

Ihe  surviving  brothers  and  sisters  of  a 
eolored  freedman  dying  intestate,  who  were 
the  children  of  a  bom  slave  and  were  them- 
■elves  bom  slaves,  are  not  denied  the  equal 
protection  of  the  laws,  contrary  to  U.  S. 
Const.,  14th  Amend.,  by  a  decision  of  a 
state  court  construing  Shannon's  Code 
Tcnn.  Laws,  §  4163,  preferring  the  brotliers 
and  sisters  of  an  intestate  dying  without 
issue  over  the  husband  or  widow,  as  apply- 
ing only  to  brothers  and  sisters  born  free, 
with  the  result  that  the  intestate's  real 
property  acquired  hj  him  while  he  was  a 
freedman  passed  to  his  widow  under  §  4165, 
which  provides  that  if  one  dies  intestate 
''leaving  no  heir  at  law  capable  of  inherit- 
ing the  real  estate,  It  shall  be  inherited  by 
the  husband  or  wife  in  fee  simple." 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  |i  714.  716,  717.  719.  721;  Dec. 
Dig.  I  215.*] 

[No.  839.] 

Axgued  April  80,  1914.     Decided  June  22, 

1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decree 
which,  reversing  a  decree  of  the  Court  of 
Civil  Appeals  of  that  state,  affirmed  a  de- 
cree of  the  Chancery  Court  of  Shelby  Coun- 
ty, granting  the  relief  prayed  in  the  bill  in 
a  suit  to  remove  a  cloud  on  title.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  Harrelson  and  W.  P. 
Hetcalf  for  plaintiff  in  error. 

Mr.  B.  F.  Booth  for  defendants  in  error. 

Mr.  Justice  Imrton  delivered  the  opinion 
of  the  court; 

This  is  a  question  of  collateral  descent 

g  arising  under  the  Tennessee  statutes. 

•  One  John  Jones,  a  colored  freedman,  died 
in  1889,  the  owner  of  a  tract  of  87  acres 
of  land  lying  in  Shelby  county,  Tennessee, 
upon  which  he  and  his  wife  had  lived  for 
many  years.  He  died  intestate  and  without 
issue.  The  title  to  the  land  was  claimed 
by  his  widow,  the  defendant  in  error.  Mar- 
guerite Jones,  who  has,  since  the  death  of 
John  Jones,  intermarried  with  the  other 
defendant  in  error,  Albert  Jones.  Her 
claim  was  rested  upon  9  4165,  Shannon's 
Compilation  of  Tennessee  Laws,  which  pro- 
\Ides  that  if  one  die  intestate,  ''leaving  no 
heir  at  law  capable  of  inheriting  the  real 
estate,  it  shall  be  inherited  by  the  husband 
or  wife  in  fee  simple.'*  The  plaintiff  in 
error.  Will  Jones,  contested  the  claim  of 
the  widow,  contending  that  the  land  passed 
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to  the  surviving  brothers  and  sisters  of 
the  intestate,  under  whom,  through  quit- 
claim deeds,  he  claimed  the  title.  The  wid- 
ow's bill  was  for  the  purpose  of  canceling 
these  deeds  as  clouds  upon  her  title.  The 
Tennessee  court  sustained  her  bill  and  ad- 
judged that  the  intestate  having  died  with- 
out issue,  and  without  heirs  at  law  capable 
of  inheriting,  his  real  estate  passed  to  his 
widow  tmder  f  4166,  supra. 

The  deeds  denounced  as  clouds  upon  the 
widow's  title  were  attacked  upon  a  number 
of  grounds,  among  them  fraud  in  their 
procuration.  The  decree  ordering  their 
cancelation  was  apparently  based  only  upon 
the  ground  that  their  makers,  assuming 
them  to  be  legitimate  full  brothers  and 
sisters  of  the  intestate  John  Jones,  were 
sons  and  daughters  of  a  bom  slave  and 
themselves  bom  slaves,  and  as  such  were 
not  his  heirs  within  the  meaning  of  the 
Tennessee  statutes  of  descent. 

There  is  a  Tennessee  statute  of  descent 
which  provides  that  the  land  of  an  intes- 
tate shall  pass  to  his  brothers  and  sisters 
in  case  the  owner  die  without  issue,  and 
the  contention  is  that  if  this  statute  pre- 
ferring the  brothers  and  sisters  of  an  in- 
testate dying  without  issue  over  the  hus-i« 
band  or  widow  be  eonstrued  as  applying^ 
only  to  brothers  and*  sisters  bom  free,  it* 
discriminates  against  those  bora  slaves,  and 
thereby   violates  that  equal   protection   of 
the  law  guaranteed  by  the  14th  Amendment 
to  the  Constitution. 

This  provision  of  the  Tennessee  eanon 
of  descent  by  which  the  brothers  and  sisters 
of  an  intestate  dying  without  issue  take  his 
real  estate  is  as  old  as  the  state,  and  comes 
from  the  oommon  law.  It  does  not  distin- 
guish  in  terms  between  brothers  and  sisters 
bom  free  and  those  bom  slaves.  Neither 
does  it  distinguish  between  those  who  are 
bom  bastards  and  those  bom  in  wedlock, 
and  those  who  are  aliens  and  those  who  are 
not.  Nevertheless,  neither  a  bastard  nor 
an  alien  has  inheritable  blood,  nor  are  they 
capable  of  inheriting  as  heirs  unless  by  aid 
of  some  statute:  2  Kent,  Com.  *211;  2 
Bl.  Com.  ^249;  Levy  v,  M'Cartee,  6  Pet. 
102,  8  L.  ed.  334.  The  civil  status  of  slaves 
in  Tennessee,  as  well  as  in  other  states  in 
which  slavery  existed,  was  such  as  to  disable 
them  from  inheriting  or  transmitting  prop- 
erty by  descent.  Thus  it  was  said:  "They 
cannot  take  property  by  descent  or  pur- 
chase, and  all  they  find  and  all  they  hold 
belongs  to  the  master.  They  cannot  make 
lawful  contracts,  and  they  are  deprived  of 
civil  rights.  They  are  assets  in  the  hands 
of  executors  for  the  payment  of  debts."  2 
Kent,  Com.  11th  ed.  278,  *253;  Jackson  ex 
dem.  People  v.  Lervey,  6  Cow.  397.  Slaves, 
therefore,    were    not    within    the    meaning 
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and  effect  of  the  statutes  of  descent,  and  |  supra,  the  question  was  one  of  inheritanos^g 
no  descent  from  or  through  a  slave  was  I  the* plaintiff  tracing  his  pedigree  through* 
possible  except  as  provided  bj  some  special    an  alien  ancestor.    After  first  deciding  that 


t» 


statute.    The  rule  was  the  same  as  to  aliens 
and  illegitimates. 

After  the  emancipation  of  the  slaves  of 
the  South  the  statutes  of  inheritance  were 
extended  in  many  states  so  as  to  confer 
upon  the  children  of  parents  bom  in  slavery 
the  right  to  inherit  from  their  parents. 
But  these  enlargements  of  the  canon  of  de- 
^  scent  extended  only  to  lineal  descendants 
«  and  did  not  embrace  collaterals.  The* Ten- 
nessee statute,  which  was  claimed  in  the 
court  below  to  be  broad  enough  to  embrace 
collateral  relatives,  is  that  of  1865-66,  chap. 
40,  S  S>  carried  into  Shannon's  Compilation 
as  §  4179.  That  act  declared  that  slaves 
who,  within  the  state,  had  lived  together 
as  man  and  wife,  shonld  be  r^arded  as 
lawfully  married,  and  that  the  children  of 
such  slave  marriages  should  be  "legitimate- 
ly entitled  to  an  inheritanee  in  any  prop- 
erty heretofore  acquired  or  that  may  be 
hereafter  acquired,  to  as  full  an  extent  as 
children  of  white  citizens  are  entitled  by 
the  laws  of  this  state."  But  this  statute 
has  been  more  than  once  construed  as  not 
extending  the  right  of  inheritance  beyond 
the  lineal  descendants  of  the  parents. 
Shepherd  v.  Carlin,  09  Tenn.  64,  41  S.  W. 
340;  Carver  v.  Maxwell,  110  Tenn.  76,  71 
8.  W.  752.  In  Shepherd  v.  Carlin,  supra, 
the  question  here  presented  was  decided. 
Agnes  Lee,  a  colored  woman,  bom  in  slav- 
ery, died  intestate  and  without  issue.  Her 
land  was  claimed  by  her  surviving  husband 
under  §  4165,  Shannon's  Compilation,  here- 
tofore referred  to,  and  by  her  niece  as  her 
only  collateral  relative.  The  court  held 
that  the  right  to  inherit  the  real  estate  of 
an  intestate  bom  in  slavery  had  been  ex- 
tended only  in  favor  of  lineal  descendants, 
«nd  that  collaterals  possessed  no  inherita- 
ble blood.  To  the  same  effect  are  many 
cases,  among  them:  Tucker  v.  Bellamy,  98 
N.  C.  31,  4  S.  E.  34;  Jones  v.  Hoggard, 
108  N.  C.  178,  12  S.  E.  906,  907;  Williams 
T.  Kimball,  35  Fla.  49,  26  L.R.A.  746,  48 
Am.  St.  Rep.  238,  16  So.  783. 

Inheritance  is  governed  by  the  lea  ret 
^tae.  It  is  not  a  natural  or  absolute  right, 
tut  the  creation  of  statute  law.  If  one 
^laim  the  right  to  succeed  to  the  real  prop- 
erty of  another  as  heir,  and  his  right  is 
-denied  because  he  must  trace  his  pedigree 
or  title  to  or  through  an  alien,  a  bastard, 
or  a  slave,  the  question  is  one  to  be  de- 
-termined  by  the  local  law.  Cope  v.  Cope, 
187  U.  S.  682,  34  L.  ed.  832,  11  Sup.  Ct. 
Rep.  222;  Levy  v.  M'Cartee,  supra;  Blythe 
T.  Hinckley,  180  U.  S.  333,  45  L.  ed.  557, 
ia  Sup.  Ct.  Rep.  390.    In  Levy  v.  M'Cartee, 


a  question  of  inheritance  to  land  in  New 
York  was  one  to  be  determined  by  the  law 
of  that  state,  the  court  held:  first,  that 
an  alien  had  no  inheritable  blood  and  could 
neither  take  land  himself  by  descent^  nor 
transmit  it  to  others;  second,  that  under 
the  law  of  New  York  one  citizen  of  the 
state  could  not  inherit  in  the  collateral 
line  of  another  when  he  must  make  his 
pedigree  or  title  through  a  deceased  alien 
ancestor. 

It  is  true  that  the  land  of  the  intestate 
John  Jones  was  acquired  when  he  was  a 
f  reedman.  Under  the  law  of  the  state  when 
he  acquired  it,  he  had  the  right  to  dispose 
of  it  by  deed  or  will.  If  he  died  intestate, 
leaving  issue,  it  descended  to  such  issue. 
But  if  he  left  no  such  descendants,  it 
passed,  by  the  express  terms  of  the  statuts^ 
to  his  widow. 

We  are  unable  to  see  in  the  Tennessee 
statute  of  descent  any  such  denial  of  the 
equal  protection  of  the  law  as  is  prohibited 
by  the  14th  Amendment. 

The  decree  is  accordingly  affirmed. 


(tt4  V.  8.  tt7) 
STATE  OP  LOUISIANA 

V. 

WILLIAM  GIBBS  MoADOO,  Secretary  of 
the  Treasuiy  of  tha  United  States,  et  aL 

United  States  (§  125*)— Iiotctnitt  iboh 
Suit— Review  of  Official  Action. 

1.  The  immunity  of  the  United  States 
from  suit  prevents  the  state  of  Louisiana, 
as  a  producer  of  sugar  through  its  opera- 
tion of  sugar  plantations  and  mills,  from 
maintaining  an  original  bill  in  the  Federal 
Supreme  Court  against  the  Secretary  and 
Assistant  Secretary  of  the  Treasury  to 
review  their  official  judgment  as  to  the 
rate  of  duty  to  be  exacted  under  the 
tariff  acts  of  July  24,  1897  (30  Stat, 
at  L.  151,  chap.  11,  U.  S.  Comp.  Stat.  1901, 
p.  1626),  and  October  3,  1913  (38  Stat,  at 
L.  chap.  16),  and  the  commercial  treaty 
with  Cuba  of  December  11,  1902  (33  Stat, 
at  L.  2136),  as  made  effective  by  the  act 
of  December  17,  1903  (33  Stat,  at  L.  3, 
chap.  1,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  739),  upon  importations  of  Cuban  sugar. 

[Bd.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  55  U3.  U4:  Dec.  Dig.  5  125.«] 

Injunction    (|   75*)— To  Contbol  Offi- 
cial Action. 

2.  The  official  judgment  of  the  Secretary 
and  Assistant  Secretary  of  the  Treasury  as 
to  the  rate  of  duty  to  be  exacted  on  impor- 
tations of  Cuban  sugar  under  the  tariff 
acts  of  July  24.  1897,  and  October  3,  1913, 
and  the  commercial  treaty  with  Cuba  of 
December  11,  1002,  as  made  effective  by  the 
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act  of  Deeember  17»  1908,  eanaot  be  eon* 

trolled  by  injunction. 

[Bd.   Note.— For    other   cases,   see    Injunction, 
Cent.  Dls.  »  148.  144,  150;  Deo.  Dig.  I  76.*] 

[No.  — ,  Original.] 

Argued  April  14,  1914.    Decided  June  22, 

1914. 

MOTION    for    leave   to    file   a   petition 
against  the   Secretary   and   Assietant 
Secretary  of  the  Treasury  to  review  their 
official  judgment  as  to  the  rate  of  duty  to 
be  exacted  on  importations  of  Cuban  sugar. 
Leave  to  file  petition  denied. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Ruffln  G.  Pleasant,  Joseph  W. 
Bailey  and  Paul  J.  Christian  for  petitioner. 
Solicitor   Qeneral   Daris   and   Assistant 
V  Attorney  General  Adkins  opposed. 

•  *  Mr.  Justice  Lurton  delivered  the  opinion 
of  the  court: 

The  state  of  Louisiana  has  appeared  at 
the  bar  of  this  court,  through  its  attorney 
general,  for  the  purpose  of  obtaining  per- 
mission to  file  this  petition  against  the 
Honorable  William  Gibbs  McAdoo,  Secre- 
tary of  the  Treasury  of  the  United  States, 
and  the  Honorable  C.  8.  Hamlin,  Assistant 
Secretary  of  the  Treasury  of  the  United 
States.  The  United  States,  by  its  Solicitor 
General,  has  appeared  in  opposition,  con- 
tending that  the  suit  is  one  against  the 
United  States,  and  cannot,  therefore,  be 
brought  without  its  consent. 

No  principle  is  better  established  than 
that  the  United  States  may  not  be  sued  in 
the  courts  of  this  country  without  its  con- 
sent. If,  therefore,  this  be  a  suit  against 
the  United  States,  the  state,  though  en- 
titled as  a  state  to  appeal  to  the  original 
jurisdiction  of  this  court,  must  show  some 
authority  from  Congress  under  which  such 
ga  suit  may  be  brought,  or  leave  to  file 
«  must  be  denied.  United  ^States  v.  Clarke, 
8  Pet.  436,  8  L.  ed.  1001;  United  States 
V.  Lee,  106  U.  S.  196,  27  L,  ed.  171,  1  Sup. 
Ct.  Rep.  240;  Kansas  v.  United  States,  204 
U.  S.  331,  333,  61  L.  ed.  610,  27  Sup.  Ct. 
Rep.   388. 

That  the  United  States  is  not  named  on 
the  record  as  a  party  is  true.  But  the 
question  whether  it  is  in  legal  effect  a  party 
to  the  controversy  is  not  always  determined 
by  the  fact  that  it  is  not  named  as  a  party 
on  the  record,  but  by  the  effect  of  the  judg- 
ment or  decree  which  can  here  be  rendered. 
MinnesoU  v.  Hitchcock,  186  U.  S.  373,  387, 
46  L.  ed.  964,  962,  22  Sup.  Ct.  Rep.  650; 
Kansas  v.  United  States,  204  U.  S.  331, 
333,  61  L.  ed.  510,  27  Sup.  Ct.  Rep.  388. 

llie  facts,  briefly  stated,  upon  which  re- 
lief is  asked,  are  these: 

The  state,  as  a  part  of  its  eeonomio  pol- 


icy, operates  with  its  convicts  three  sugar 
plantations  and  three  sugar  mills.  It  Is 
therefors  a  producer  of  sugar,  which  must 
find  a  market  in  competition  with  that  im- 
ported from  the  Republic  of  Cuba  and  other 
sugar  exporting  countries. 

The  petition  avers  that  under  the  in- 
structions of  the  defendant  Treasury  offl* 
cials  Cuban  sugar,  since  March  1,  1914, 
the  date  upon  which  the  Underwood  tariif 
aot  became  effective,  is  admitted  into  the 
United  States  at  a  rate  of  1  1-100  cents 
per  pound,  being  80  per  cent  of  76  per  cent 
of  tiie  rate  of  duty  on  sugar  imposed  by 
the  Dingley  tariff  act  of  1897  [30  Stat  a* 
L.  161,  chap.  11,  U.  S.  Comp.  Stat  1901» 
p.  1626],  which  was  1  686-1000  oents  per 
pound.  The  contention  made  is  that  the 
rate  which  should  be  collected  on  Cuban 
sugar  is  the  rate  imposed  by  the  Dingley 
tariff  bill,  less  a  reduction  of  20  per  cent» 
making  the  net  rate  legally  collectable  1  348« 
1000  cents  per  pound,  as  provided  in  the 
commercial  treaty  between  the  United 
States  and  the  Republie  of  Cuba  of  De- 
cember 11,  1902  [33  Stat  at  L.  2136],  as 
made  effective  by  the  act  of  Congress  of 
December  17,  1903  (33  Stat,  at  L.  p.  8, 
chap.  1,  U.  8.  Comp.  Stat.  Supp.  1911,  p. 
739),  '*or,  in  the  altemaiive,  the  duty  on 
<M  such  sugar  imported  into  the  United 
States  should  he  75  per  cent  of  the  Dingley 
hill  rate,  or  1  26-100  cents  per  pound,  as 
provided  ,  ,  .  in  the  Underioood  hiU 
of  Ooioher  3,  1913,  without  any  preferential 
rate  whatever  being  allowed  in  favor  o/^ 
said  Cuban  sugar."  g 

*  Article  2  of  the  convention  referred  to* 
provides  that  the  products  of  the  soil  or 
industry  of  Cuba  not  included  in  article 
1  "shall  be  admitted  at  a  reduction  of  20 
per  cent  of  the  rates  of  duty  ...  as 
provided  by  the  tariff  act  of  the  United 
States  approved  July  24,  1897,  or  as  may 
be  provided  by  any  tariff  law  of  the  United 
States  subsequently  enaetedJ*  A  proviso 
to  article  8  is  in  these  words: 

"That  while  this  convention  is  in  force, 
no  sugar  imported  from  the  Republic  of 
Cuba,  and  being  the  product  of  the  soil 
or  industry  of  the  Republic  of  Cuba,  shall 
be  admitted  into  the  United  States  at  a 
reduction  of  duty  greater  than  twenty  per 
centum  of  the  rates  of  duty  thereon  as 
provided  by  the  tariff  act  of  the  United 
States  approved  July  24,  1897,  and  no  sugar, 
the  product  of  any  other  foreign  country, 
shall  be  admitted  by  treaty  or  convention 
into  the  United  States,  while  this  conven- 
tion is  in  force,  at  a  lower  rate  of  duty 
than  that  provided  by  the  tariff  act  of  the 
United  States  approved  July  24,  1897." 

The  reduction  in  all  sugar  duties  made 
by  the  tariff  act  of  1918,  effective  March  1, 
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1914,  !•  25  per  cent  upon  the  fonner  rate 
of  the  Dinglej  bill,  and  the  same  act  alter 
May  1,  1916,  provides  for  the  free  ad- 
mission of  all  sugar. 

The  contention  seems  to  be  that  the 
proviso  that  no  sugar  shall  be  admitted 
into  the  United  States  at  a  reduction  of 
duty  greater  than  20  per  cent  of  the  rate  of 
dutj  provided  by  the  Dingley  act  operates  to 
prevent  any  reduction  in  favor  of  Cuban 
sugar  after  March  1,  1914,  since  the  re* 
duction  made  In  duty  on  all  imported  sugar, 
including  Cuban  sugar,  is  26  per  cent  of 
the  Dingley  rate,  and  that,  as  such  reduo* 
tion  is  more  than  the  preferential  under 
the  Cuban  convention,  the  preferential  duty 
under  that  convention  ceases.  Upon  the 
other  hand,  the  contention  is  that  the 
Underwood  act  manifested  a  plain  purpose 
^to  continue  a  preferential  of  20  per  cent 
gnpon  the  reduced  duties  provided  therein, 
•  a  purpose  manifested  by  the  abrogation*  of 
the  proviso  of  article  8  which  might  have 
interfered  with  such  intent. 

It  is  not  the  purpose  of  the  eourt  to 
intimate  any  opinion  upon  the  merits  of 
the  contentions  thus  presented,  and  we  have 
only  stated  the  opposing  views  far  enough 
to  enable  us  to  decide  whether  the  suit  is 
or  is  not  one  against  the  United  States. 

The  petition  proceeds  by  averring  that 
the  action  of  the  defendant  Treasury  of- 
ficials in  instructing  customs  officers  to  ad- 
mit Cuban  sugar  after  March  1,  1914,  at 
a  reduction  of  20  per  cent  of  the  rate  ef- 
fective on  that  date,  was  "arbitrary,  illegal, 
and  unjust  .  .  .  and  will  work  great  and 
irreparable  injury  to  your  petitioner  unless 
they  are  restrained  and  inhibited  from  de- 
manding and  collecting  the  said  illegal 
charges  on  Cuban  sugar  imported  into  the 
United  States;  and  another,  and  higher 
duty,  as  shown  above,  be  exacted  and  col- 
lected by  said  officials  on  said  sugar  in- 
stead." It  is  then  contended  that  this 
direction  to  continue  the  allowance  of  a 
reduction  of  20  per  cent  upon  the  reduced 
rates  fixed  by  the  Underwood  act  is  such 
a  flagrant  exercise  of  arbitrary  power  as 
to  make  it  the  duty  of  a  court  of  equity, 
upon  application  of  anyone  having  a  defi- 
nite and  distinct  interest,  to  prohibit  the 
allowance  of  the  reduction  and  require  the 
collection  of  the  full  duty  imposed  by  the 
Underwood  act,  or,  if  any  preferential  be 
allowed,  it  be  only  upon  the  higher  duty 
exacted  by  the  act  of  1897. 

But  what  definite  and  distinct  interest 
has  the  state  of  Louisiana  whether  the  rate 
collected  be  too  high  or  too  low?  She  is 
a  producer  of  sugar  which  must  be  sold 
in  competition  with  foreign  sugar,  and  the 
petition  avers  that  the  lowering  of  the  duty 
upon  Cuban  sugar  will  lower  the  price  for 


which  she  must  sell  her  sugar  yet  unsold. 
But  if  Louisiana,  as  a  mere  producer  and 
seller  of  sugar,  may  review  the  action  of 
the  Secretary  of  the  Treasury  in  determin-^ 
ing  the  rate  to  be  collected  on  Cuban  sugar,g 
why^may  not  any  consumer,  though  not  an* 
importer,  make  a  similar  complaint  if,  in 
his  judgment,  the  Secretary  of  the  Treasury 
is  exacting  a  higher  rate  than  justified  by 
the  law,  thereby  enhancing  the  price  he 
must  pay  in  the  market  upon  imported 
articles  which  he  uses?  Obviously  such 
suits  to  review  the  official  action  of  the 
Secretary  of  the  Treasury  in  the  exercise 
of  his  judgment  as  to  the  rate  which  should 
be  exacted  under  his  construction  of  the 
tariff  acts  would  operate  to  disturb  the 
whole  revenue  system  of  the  govemmenty 
and  affect  the  revenues  which  arise  there- 
from. Such  suits  would  obviously,  in  ef- 
fect, be  suits  against  the  United  States. 
Louisiana  ex  rel.  New  York  Guaranty  k  I. 
Co.  V.  Steele,  134  U.  S.  230,  33  L.  ed.  891, 
10  Sup.  Ct.  Rep.  611;  Louisiana  v.  Jumel, 
107  U.  S.  711,  27  L.  ed.  448,  2  Sup.  Ct 
Rep.  128;  Hopkins  v.  Clemson  College,  221 
U.  S.  636,  642,  65  L.  ed.  890,  894,  36  L.RJL 
(N.S.)  243,  31  Sup.  Ct.  Rep.  664. 

There  have  always  been  remedies  by 
which  an  importer  may  recover  an  excess 
rate  of  duty  exacted  from  him  by  a  customs 
collector,  either  by  common-law  action 
against  the  collector,  as  in  Elliott  v.  Swart- 
wout  10  Pet.  137,  9  L.  ed.  373,  or  by  stat- 
ute, §  2931,  Revised  Statutes;  act  of  June 
10,  1890  (26  SUt.  at  L.  pp.  131,  137,  chap. 
407,  U.  S.  Comp.  Stat.  1901,  p.  1886); 
act  of  August  6,  1909  (36  Stat,  at  L.  p.  11, 
chap.  6,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
741).  But  the  claim  that  even  an  importer 
may  complain,  by  appeal  or  otherwise,  of 
the  exaction  of  too  low  a  rate  of  duty, 
seems  not  to  have  been  asserted  until  1912, 
when  an  appeal  by  an  importer  against  an 
assessment  as  too  low  was  sustained  by  the 
customs  court  of  appeals,  8  Customs  Ap- 
peal, 24,  upon  the  theory  that  one  might 
be  aggrieved  by  an  assessment  too  low  as 
well  as  by  one  too  high.  But  this  decision 
did  not  meet  with  favor,  and  the  remedy 
by  appeal  was  confined  to  cases  in  which 
the  duty  imposed  was  claimed  to  be  higher 
than  authorized  by  existing  law.  Act  of 
October  8,  1913  (38  Stat,  at  L.  chap.  16, 
§  3,  part  N). 

But  we  can  discover  no  precedent  where 
even  an  importer  has  sought  to  clog  the 
wheels  of  government  by  reviewing  the  ac- 
tion of  the  Secretary  of  the  Treasury  by  a^ 
bill  such  as  this. 

*  The  duties  imposed  upon  the  Secretary  of* 
the  Treasury  in  the  collection  of  sugar 
tariffs  are  not  ministerial.  They  are  execu- 
tive, and  involve  the  exercise  of  judgment 
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and  discretion.  The  facts  show  a  situation 
in  which  the  Secretary  of  the  Treasury  waa 
confronted  with  the  uecubsity  of  coubiru- 
ing  the  law,  and  then  instructing  the  cus- 
toms officers  aa  to  whether  the  20  per  cent 
preferential  duty  on  Cuban  sugar  required 
by  the  convention  and  the  act  of  1903  con- 
firming that  treaty  had  been  superseded  or 
in  anywise  affected  by  the  later  provisions 
of  the  Underwood  act. 

By  statute  originally  enacted  in  1792 
[1  Stat,  at  L.  280,  chap.  37],  now  9  249, 
Revise  Statutes  (U.  S.  Comp.  SUt.  1901, 
p.  137),  it  is  expressly  provided  that  the 
Secretary  of  the  Treasury  is  to  "superin- 
tend the  collection  of  customs  duties  as  he 
ahall  think  best."  His  interpretation  of 
Any  custom  law  ia  made  conclusive  and 
binding  upon  all  officers  of  customs,  and 
upon  his  successors,  until  reversed  by  ju- 
dicial deciaion.  Rev.  Stat  9  2652,  U.  S. 
Comp.  Stat.  1901,  p.  1821;  act  March  3, 
1876  (18  Stat.  »t  L.  p.  469,  chap.  136, 
I  2,  U.  S.  Comp.  SUt.  1901,  p.  137).  In 
the  discharge  of  his  duties,  semijudicial  in 
character,  the  Secretary  of  the  Treasury  ia, 
by  atatute,  entitled  to  the  opinion  of  the 
Attorney  General,  which,  as  we  may  ju- 
dicially know,  waa  obtained  in  this  matter. 
■Opinion  of  the  Attorney  General,  Feb.  14, 
1914,  vol.  30,  p.  — . 

There  ia  a  claaa  of  cases  which  hold  that 
if  a  public  officer  be  required  by  law  to  do 
*  particular  thing,  not  involving  the  exer- 
•eise  of  either  judgment  or  discretion,  he 
may  be  required  to  do  that  thing  upon  ap- 
plication of  one  having  a  distinct  legal 
interest  in  the  doing  of  the  act.  Such  an 
act  would  be  ministerial  only.  But  if  the 
matter  in  respect  to  which  the  action  of 
the  official  is  sought  is  one  in  which  the 
exercise  of  either  judgment  or  discretion 
is  required,  the  courts  will  refuse  to  sub- 
stitute their  judgment  or  discretion  for 
that  of  the  official  intrusted  by  law  with 
^Ita  execution.  Interference  in  such  a  case 
^  would  be  to  interfere  with^  the  ordinary 
■•  functions  of  government.  Marbury  t. 
Madison,  1  Cranch,  137,  2  L.  ed.  60;  Ken- 
dall V.  United  States,  12  Pet.  524,  610, 
9  L.  ed.  1181,  1216;  United  States  v. 
Schurz,  102  U.  S.  378,  26  L.  ed.  167,  are 
examples  of  instances  where  the  duty  waa 
supposed  to  be  ministerial.  Cases  upon 
the  other  side  of  the  line  are  Decatur  v. 
Paulding,  14  Pet.  497,  614,  et  seq.,  10  L. 
^.  669,  567;  Mississippi  v.  Johnson,  4 
Wall.  476,  18  L.  ed.  437;  Cunningham  v. 
Macon  &  B.  R.  Co.  109  U.  8.  446,  27  L.  ed. 
-992,  3  Sup.  Ct.  Rep.  292,  609;  United 
IStates  ex  rel.  Dunlap  v.  Black,  128  U.  8. 
40,  32  L.  ed.  364,  9  Sup.  Ct.  Rep.  12; 
United  States  ex  rel.  International  Con- 
tracting Co.  ▼.  Lamont,  166  U.  8.  303,  89 


L.  cd.  160,  15  Sup.  Ct.  Rep.  97;  Roberts 
V.  United  States,  176  U.  S.  221,  44  L.  ed. 
443,  20  Sup.  Ct  Rep.  376;  United  States 
ex  rel.  Riverside  Oil  Co.  v.  Hitchcock,  190 
U.  S.  316,  47  L.  ed.  1074,  23  Sup.  Ct.  Rep. 
698;  United  SUtes  ex  rel.  Ness  v.  Fisher, 
223  U.  8.  683,  66  L.  ed.  610,  32  Sup.  Ct. 
Rep.  366. 

This  application  for  leave  to  file  must  be 
denied. 

The  Chief  Justicx  took  no  part  in  the 
decision  of  this  case. 

M.%  Justice  McKenna  concurs  upon  the 
ground  last  stated. 
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Courts  (I  385*)— Appeal  fbom  Distuot 

Coubt--Fbdebal  Question. 

A  case  otherwise  within  the  Jurisdiction 
of  a  Federal  district  court,  and  reviewable 
in  a  circuit  court  of  appeals,  is  not  one 
which  may  come  direct  to  the  Supreme 
Court  under  the  Judicial  Code,i  f  247,  as 
one  "which  involved  the  coostmetion  or 
application  of  the  Constitution  of  the  United 
States,"  merely  because,  in  the  course  of 
the  case,  a  question  arose  touching  the 
effect  upon  a  railway  construction  contract 
of  a  subsequent  change  of  decision  in  tiie 
state  courts,  by  which  it  was  held  that 
contractors  were  not  included  in  the  local 
mechanics'  Uen  law,  there  being  no  claim 
that  the  statute  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  iS  1022-1025.  1031;  Dec.  Dig.  |  885.*] 

[No.  368.] 

Argued   May   6,   1914.     Decided  June   22, 

1914. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  In- 
diana to  review  a  decree  rendered  in  a 
creditors'  suit  denying  the  right  of  a  con- 
tractor for  railway  construction  to  a 
mechanics'  lien  upon  the  railway  property. 
Dismissed  for  want  of  jurisdiction.* 

The  facts  are  stated  in  the  opinion. 

Messrs.  Willlani  A.  Ketcham  and  A.  8. 
Worthlngton  for  appellant. 

Messrs.  Cassias  C.  Shirley,  W.  H.  H. 
Miller,  S.  D.  Miller,  and  W.  H.  Thompson 
for  appellees. 

>  Act  March  3.  Idll,  c  231.  36  StaL  1158  (U.  6. 
Comp.   St.   Supp.  1911,  p.  230). 

*  Leave  granted  on  June  22,  1914,  to  present 
petition  for  rehearing  within  thirty  days. 
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*  Mr.  Jmtlee  liorton  delivered  the  opinion 
•f  the  court: 

Hie  primary  question  concerns  the  juris- 
diction of  this  court  to  entertain  this  as 
a  direct  appeal  from  the  district  court. 

The  decree  below  was  rendered  under  a 

g  general  creditors'  biU,  by  which  the  assets 
oi  the  Indianapolis,  Crawfordsville,  &  West- 

•  ern  Traction  Comp&nj,  an  insolvent^Indiana 
corporation,  had  been  impounded,  its  debts 
ascertained,  and  the  order  of  payment  de- 
termined. Among  the  creditors  proving 
their  debts  were  some  claiming  liens.  One 
was  the  Marion  Trust  Company,  trustee 
under  a  general  mortgage  securing  an  issue 
of  mortgage  bonds.  Another  creditor  was 
this  appellant,  the  Moore-Mansfleld  Con- 
struction Company.  That  company  had, 
under  contract  with  the  traction  company, 
constructed  a  part  of  its  line  of  railway, 
and  for  the  balance  of  its  debt  claimed  a 
lien  upon  its  property.  The  decree  from 
which  this  appeal  was  taken  gave  priority 
to  the  mortgage,  and  denied  to  appellant 
any  lien  upon  the  property  of  the  traction 
company,  and  adjudged  that  its  debt  as 
iixed  should  be  paid  ratably  out  of  the 
funds  applicable  to  the  payment  of  general 
debts. 

Coimsel  for  appellant  thus  states  the  is- 
sue upon  this  appeal, — ''The  precise  con- 
troversy presented  by  the  record  is:  (a) 
Has  the  construction  company  a  valid,  sub- 
sisting, enforceable  mechanics*  lien  under 
the  laws  of  Indiana  upon  the  railway  prop- 
erty of  the  traction  company?  (b)  Is  such 
lien  senior  and  paramount  to  the  lien  of  the 
trust  deed  or  mortgage  given  to  secure  the 
outstanding  bonds?" 

The  defense  asserted  to  the  mechanics' 
lien  was  that  there  was  no  statute  giving 
to  a  contractor  for  railway  construction 
a  lien  upon  the  railway  property,  and, 
second,  if  there  existed  any  such  lien,  the 
construction  company,  for  the  purpose  of 
giving  security  to  the  holders  of  the  con- 
struction bonds,  had  expressly  covenanted 
and  agreed  to  waive  and  forego  whatever 
right  or  rights  It  might  have  had  at  the 
time  of  the  execution  of  its  contract,  or 
which  it  might  thereafter  acquire,  to  claim 
a  lien  against  the  property  of  the  railway 
company  under  the  laws  of  the  state  of 
Indiana. 
^  The  court  filed  no  opinion,  but  the  decree 
g  recites  that  "the  construction  company  is 

•  not  entitled  to  enforce  a* mechanics'  lien 
against  any  of  the  property  of  said  defend- 
ant traction  company  in  the  hands  of  the 
receiver  of  this  court  or  elsewhere,  if  any; 
nor  against  the  proceeds  thereof;  and  that 
no  such  lien  exists." 

Thus,  it  is  not  clear  whether  the  lien 
asserted  was  denied  because  of  the  waiver 


referred  to,  or  because  the  statute  of  In- 
diana of  March  6,  1883,  being  the  statute 
under  which  the  lien  was  claimed,  did  not 
embrace  contractors.  Appellant  moved  the 
court  to  amend  the  decree  so  as  to  make 
it  more  specific  by  stating  whether  it  had 
no  lien,  because,  under  the  law  of  Indiana, 
a  contractor  could  acquire  no  such  lien,  or 
because  it  had  waived  its  right  to  any  such 
lien,  as  contended  by  the  appellee.  This 
motion  was  denied.  We  shall  assume  for 
the. purpose  of  this  case  that  the  lien  was 
denied  upon  the  first  ground  stated,  and 
upon  that  basis  determine  whether  the  case 
is  one  which  can  come  direct  to  this  court. 

That  appellant  could  have  carried  this 
case  for  review  to  the  circuit  court  of  ap« 
peals  is  plain.  The  jurisdiction  of  the 
district  court  under  the  original  bill  was 
based  only  upon  diversity  of  citizenship. 
Neither  did  the  contention  that,  in  the  prog- 
ress of  the  case,  there  arose  a  question 
claimed  to  involve  the  construction  or  ap- 
plication of  the  Constitution  of  the  United 
States,  deprive  the  unsuccessful  party  of 
the  right  to  go  to  the  circuit  court  of 
appeals,  where  all  of  the  questions  would 
be  open  to  review.  But  the  contention  is 
that  the  appellant  had  an  election  to  carry 
the  case  to  the  circuit  court  of  appeals  or 
bring  it  direct  to  this  court  under  §  5  of 
the  act  of  1891  [26  Stat,  at  L.  827,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  549],  now 
S  247  of  the  Judicial  Code  of  1913  [36 
Stat,  at  L.  1158,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  230],  as  a  case  ''which 
involved  the  construction  or  application  of 
the  Constitution  of  the  United  States." 
Shortly  stated  the  contention  is,  first,  that 
under  the  decisions  of  the  Indiana  supreme 
court  prior  to  the  accruing  of  the  rights  of 
this  appellant  under  its  contracts,  con- 
tractors were  included  within  those  who^ 
might,  by  compliance  with* the  mechanics? 
lien  statute,  secure  liens;  and,  second,  that 
the  subsequent  change  of  decision  by  which 
that  court  held  that  contractors  were  not 
included  in  the  mechanics'  lien  law  con- 
stituted a  law  which  impaired  the  obliga- 
tion of  its  contract  within  the  meaning  of 
the  contract  clause  of  the  Constitution  of 
the  United  States.  It  therefore  assigns  as 
error  the  action  of  the  court  below  in  not 
declaring  the  rights  of  appellant  to  be  as 
they  existed  under  the  line  of  judicial 
decisions  at  the  time  such  rights  accrued. 

The  title  of  the  Indiana  act  of  March  6, 
1883,  under  which  appellant  claims  to  have 
acquired  a  lien,  was  "an  act  concerning 
liens  of  mechanics,  laborers,  and  material- 
men." A  provision  of  the  Constitution  of 
Indiana,  §  19,  article  4,  provides  that 
'^every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith. 
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which  subject  shall  be  expressed  in  the 
title.''  The  contention  is  that  for  many 
years  contractors  had  been  r^arded  as 
entitled  to  a  Hen  under  this  act  and  prior 
acts  having  a  similar  title,  though  it  is 
conceded  that  the  sufficiency  of  the  title 
had  never  been  expressly  decided.  On  Feb- 
ruary 18,  1009,  the  Indiana  supreme  court 
in  the  case  of  Indianapolis  Northern  Trac- 
tion Co.  V.  Brennan,  174  Ind.  1,  30  L.R.A. 
<N.S.)  86,  87  N.  E.  215,  90  N.  E.  65,  68, 
91  N.  £.  503,  held  that  the  act  of  1883 
did  not  include  contractors  or  subcon- 
tractors. The  act  was  not  held  to  have  been 
unconstitutionally  enacted  (Wilkes  County 
V.  Coler,  180  U.  S.  506,  45  L.  ed.  642,  21 
Sup.  Ct.  Rep.  458),  nor  that  contractors 
and  subcontractors  might  not  have  been  in- 
cluded among  those  to  whom  the  privilege 
of  a  lien  was  extended.  The  decree  was 
oonflned  to  the  single  point  that  the  title 
did  not  include  contractors.  It  was  there- 
fore a  mere  construction  of  the  act  as  not 
including  obligations  to  contractors  as  dis- 
tinguished from  obligations  to  mechanics, 
laborers,  and  materialmen.  This  is  claimed 
to  have  been  such  a  change  of  decision  as 
to  impair  the  obligation  of  the  contract 
g  under  which  the  appellant  had  constructed 
•  the  railway  of  the  traction  company. 
Curiously  enough,  the  supreme  court  of 
Indiana  has,  pending  this  appeal,  retracted 
the  construction  it  placed  upon  the  act  of 
1883,  and  has  held  that  contractors  are 
within  the  intent  and  meaning  of  the  act 
Moore-Mansfield  Constr.  Co.  v.  Indianapolis, 
N.  C.  A  C.  R.  Co.  179  Ind.  636,  44  L.R.A. 
(N.S.)  816,  101  N.  E.  296.  But  a  change 
in  the  opinion  of  a  court  as  to  the  proper 
construction  or  scope  of  statute  law  of  a 
state  is  not  within  article  1,  9  10,  of  the 
Constitution  of  the  United  States,  which 
provides  that  ''no  state  shall  .  .  . 
pass  any  bill  of  attainder,  ece  post  faoto  law, 
or  law  impairing  the  obligation  of  con- 
tracts." That  provision  is  a  restraint  upon 
the  legislative  power  of  the  state,  and, 
as  was  said  by  Uiis  court,  "it  concerns  the 
making  of  laws,  not  their  construction  by 
the  courts.  It  has  been  so  regarded  from 
the  beginning."  Ross  v.  Oregon,  227  U.  S. 
160,  161,  67  L.  ed.  468,  463,  33  Sup.  Ct. 
Rep.  220.  There  had  been  no  subsequent 
legislation  which  in  anywise  affected  liens 
of  contractors. 

It  has  been  many  times  decided  that  a 
writ  of  error  will  not  lie  from  this  court 
to  a  state  court  under  §  709,  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  676),  on 
the  ground  that  the  obligation  of  a  con- 
tract has  been  impaired  by  a  change  in 
the  decision  of  the  court  in  respect  to  the 
meaning  and  scope  of  a  statute,  the  va- 
lidity of  which  has  not  been  denied.    ''In 


order  to  come  within  the  provision  of  the 
Constitution  of  the  United  States,  which 
declares  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts,  not 
only  must  the  obligation  of  a  contract  have 
been  impaired,  but  it  must  have  been  im- 
paired by  some  act  of  the  legislative  power 
of  the  state,  and  not  by  a  decision  of  its 
judicial  department  only.  The  appellate 
jurisdiction  of  this  court,  upon  writ  of 
error  to  a  state  court,  on  the  ground  that 
the  obligation  of  a  contract  has  been  im- 
paired, can  bo  invoked  only  when  an  act 
of  the  legislature  alleged  to  be  repugnant 
to  the  Constitution  of  the  United  States^ 
has  been  decided  by  the  state  court  to  beg 
valid,  and  not*when  an  act  admitted  to  be* 
valid  has  been  misconstrued  by  the  court." 
Central  Land  Co.  ▼.  Laidley,  169  U.  S.  103, 
109,  40  L.  ed.  91,  98,  16  Sup.  Ct.  Rep. 
80;  see  also  Bacon  ▼.  Texas,  163  U.  8. 
207,  220,  41  L.  ed.  132,  187,  10  Sup.  Ct. 
Rep.  1023;  Loeb  ▼.  Columbia  Twp.  179  U. 
S.  479,  493,  46  L.  ed.  286,  291,  21  Sup.  Ct 
Rep.  174;  National  Mut  Bldg.  &  L.  Asso. 
v.  Brahan,  193  U.  S.  636,  48  L.  ed.  823, 
24  Slip.  Ct.  Rep.  632.  If,  therefore,  a  mere 
change  of  decision  by  a  state  court  in 
respect  of  the  meaning  and  scope  of  a 
state  statute,  not  claimed  to  be  invalid  or 
repugnant  to  the  Constitution  of  the  Unit- 
ed States,  does  not  constitute  an  impair- 
ment of  a  contract  within  the  meaning  of 
the  contract  clause  of  the  Constitution,  it 
must  follow  that  a  case  otherwise  within 
the  jurisdiction  of  a  district  court  of  the 
United  States,  and  reviewable  In  the  circuit 
court  of  appeals,  is  not  a  case  which  may 
come  direct  to  this  court  merely  because. 
In  the  course  of  the  case,  a  question  arises 
touching  the  effect  of  such  a  change  of 
decision  upon  the  rights  of  the  parties. 

Courts  of  the  United  States  are  courts 
of  independent  jurisdiction,  and  when  a 
question  arises  in  a  United  States  court  as 
to  the  effect  of  a  change  in  decision  which 
detrimentally  affects  contract  rights  and 
obligations  entered  into  before  such  change, 
such  rights  and  obligations  should  be  do- 
termined  by  the  law  as  judicially  deter- 
mined at  the  time  the  rights  accrued.  In 
every  such  case  the  Federal  courts,  while 
leaning  to  the  view  of  the  state  court  as 
to  the  validity  or  interpretation  of  a  law 
of  the  state,  will  exercise  an  independent 
judgment,  and  will  not  necessarily  follow 
state  judicial  decisions  rendered  subse- 
quently. Burgess  v.  Seligman,  107  U.  S. 
20,  33,  27  L.  ed.  359,  365,  2  Sup.  Ct  Rep. 
10;  Loeb  v.  Columbia  Twp.  179  U.  8.  479, 
493,  45  L.  ed.  285,  291,  21  Sup.  Ct  Rep. 
174. 

Under  the  settled  rule  It  was  the  duty 
of  the  court  below,  when  confronted  with 
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the  question  whether  appellant  had  ac- 
quired a  lien  under  the  act  of  1883,  to  de- 
termine for  itself  the  meaning  and  scope 
of  that  act,  and  to  declare  the  rights  of 
that  company  under  the  law  as  it  had  been 
c:  judicially  determined.  The  decisions  to  this 
e  effect  are* numerous.  Some  of  them  are: 
Folsom  V.  Township  Ninety-six,  159  U.  S. 
611,  624,  40  L.  ed.  278,  282,  16  Sup.  Ct. 
Rep.  174;  Loeb  v.  Columbia  Twp.  supra; 
Jones  ▼.  Great  Southern  Fireproof  Hotel 
Co.  30  C.  C.  A.  108,  68  U.  S.  App.  397,  86 
Fed.  370,  affirmed  by  this  court  in  193  U. 
S.  532,  48  L.  ed.  778,  24  Sup.  Ct.  Rep.  576. 
If  the  district  court  erred  in  following  the 
later  decision  of  the  Indiana  court,  the 
error  could  have  been  corrected  by  the  cir- 
cuit court  of  appeals,  and  the  judgment  of 
the  latter  court  might  be  reviewed  by  this 
court  under  a  writ  of  certiorari.  The  cases 
of  Folsom  V.  Township  Ninety-six,  and 
Jones  ▼.  Great  Southern  Fireproof  Hotel 
Co.  supra,  reached  this  court  through  the 
circuit  court  of  appeals,  one  by  a  certified 
request  for  «a  ioateiictton,  and  the  other 
by  certiorari. 

The  right  to  bring  the  case  to  this  court 
from  the  district  court  by  a  direct  appeal 
depended  upon  the  question  whether  the 
decree  denying  to  appellant  the  lien  it 
claimed  under  the  law  of  Indiana  "neces- 
sarily and  directly  involved  the  construc- 
tion or  application  of  the  Constitution  of 
the  United  States."  Empire  State-Idaho 
Min.  k  Developing  Co.  v.  Hanley,  205  U. 
8.  226,  232,  61  L.  ed.  779,  782,  27  Sup.  Ct. 
Rep.  476.  The  change  of  decision  in  respect 
of  the  scope  of  the  Indiana  statutes  was 
not  a  law  of  the  state  impairing  the  obliga- 
tion of  the  contract,  which  is  the  only  basis 
for  the  claim  that  the  case  is  one  which 
involved  the  construction  or  application  of 
the  Constitution  of  the  United  States.  We 
are  therefore  precluded  from  an  examina- 
tion of  the  merits  of  the  case  (Cosmopolitan 
Min.  Co.  V.  Walsh,  193  U.  S.  460,  48  L.  ed. 
749,  24  Sup.  Ct  Rep.  489;  Knop  v.  Mo- 
nongahela  River  Consol.  Coal  &  Coke  Co.  211 
U.  S.  485,  53  L.  ed.  294,  29  Sup.  Ct.  Rep. 
188),  and  the  appeal  must  be  dismissed. 


(234  XT.  8.  nf) 

INTERNATIONAL     HARVESTER     COM- 
PANY  OP  AMERICA  Plff.  in  Err^ 

V. 

COMMONWEALTH  OF  KENTUCKY. 

CORPOBATIONB     (|    642*)— WbIT    AND    PRO- 
CESS—SeBVICE    ON    Foreign    Corpora- 
tion—What IS  DoiNO  Business. 
1.  The  continuous   solicitation  of  orders 
through  the  local  agents  of  a  nonresident 
manufacturing  corporation,  which  are  sent 
to  another  state  to  be   filled,   the  articles 
ordered    being   delivered   within   the   state, 


and  the  agents  harinff  authority  to  receive 
payment  in  monev,  check,  or  draft,  and  to 
take  notes  pavable  at  banks  in  the  state, 
amounts  to  the  doing  of  business  in  the 
state  to  the  extent  which  will  authorize  the 
service  of  process  upon  its  agents  thus 
eneaged. 

LEd*  Note.— For  other  casein  see  Corporations^ 
Cent.   Dig.   n  2520-2627;   Dec.   Dig.   i  642.*] 

Commerce  (§  81*)— State  Regulation- 
Service  OP  Process  on  Foreign  Corpo- 
ration. 

2.  A  foreign  corporation  engaged  in  in- 
terstate commerce  only  is  not  for  that  rea- 
son immune  from  the  service  of  process 
under  the  laws  of  the  state  in  which  it  is 
carrying  on  such  business. 

[Bd.  Note.— For  other  eases,  see  Commerce* 
Gent  Dig.  i  46;  Dea  Dig.  S  81.*] 

[No.  297.] 

Argued  April  24,  1914.     Decided  June  22^ 

1914. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  conviction  in  the  Brecken* 
ridge  Circuit  Court  in  that  state  of  viola- 
ting the  state  anti-trust  law.    Affirmed.  ^ 

See  same  case  below,  147  Ey.  905,  145 
S.  W.  893. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  Pope  Humphrey* 
Edgar  A.  Bancroft^  and  Victor  A.  Remy 
for  plaintiff  in  error. 

Messrs.  Charles  Carroll,  Frank  E. 
Daugherty,  J.  R.  Mallory,  J.  C.  Dedman, 
C.  R.  Hill,  G.  D.  Florence,  and  Mr.  James 
Garnett,  Attorney  General  of  Kentucky, 
for  defendant  in  error. 


*Mr.  Justice  Day  delivered  the  opinion  ol» 
the  court: 

This  case  presents  the  question  of  the 
sufficiency  of  the  service  of  process  on  an 
alleged  agent  of  the  International  Harvester 
Company  in  a  criminal  proceeding  in 
Breckenridge  county,  Kentucky,  in  the 
court  of  which  county  an  indictment  had 
been  returned  against  the  Harvester  Com- 
pany  for  alleged  violation  of  the  anti> 
trust  laws  of  the  state  of  Kentucky.  The 
Harvester  Company  appeared  and  moved 
to  quash  the  return,  substantially  upon 
the  ground  that  service  had  not  been  made 
upon  an  authorized  agent  of  the  company* 
and  that  the  company  was  not  doing  busi- 
ness within  the  state  of  Kentucky,  and  it 
set  up  that  any  action  under  the  attempted 
service  would  violate  the  due  process  and 
commerce  clauses  of  the  Federal  Constitu- 
tion. The  only  question  involved,  saya 
the   court   of    appeals,    and   we    find    none 

1  Leave  granted  on  June  22,  1014,  to  pre- 
sent petition  for  rehearing  within  thirtjr 
days. 
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otiier  in  tli«  neord.  Is  wheibtf  theri  was 
such  Mirios  of  process  as  would  sustsiii  the 
Judgment.  The  court  orermled  the  motion, 
and,  the  case  being  called  for  trial  and  the 
Harvester  Gompanj  failing  to  appear  or 
plead,  judgment  hy  default  for  $500  penalty 
was  entered  against  it,  which  was  affirmed 
by  the  court  of  appeals  of  Kentucky  (147 
Ky.  655,  145  S.  W.  393). 
CO  It  appeared  that  prior  to  October  28, 
^1911,  before  this  indictment  was  returned, 
*  the  Harvester  Company  had  *been  doing 
business  in  Kentucky,  and  had  designated 
Louisrille,  Kentucky,  as  its  principal  place 
of  business,  in  compUanos  with  the  stat- 
utes of  Kentucky  in  that  respect.  It  fur- 
ther appeared  that  the  company  had  re- 
voked the  agency  of  one  who  had  been 
appointed  under  the  Kentucky  statute,  and 
had  not  appointed  anyone  else  upon  whom 
process  might  be  served. 

It  is  conceded  in  the  brief  of  the  learned 
counsel  for  the  plaintiff  in  error  that 
whether  the  person  upon  whom  process 
was  served  was  one  designated  by  the  law 
of  Kentucky  as  an  agent  to  receive  sum- 
mons on  behalf  of  the  Harvester  Company 
was  a  question  within  the  province  of  the 
court  of  appeals  of  Kentucky  to  finally 
determine,  and  no  review  of  that  decision 
is  asked  here.  Ws  come,  then,  to  the  first 
question  in  this  case,  which  is,  Whether, 
under  the  circumstances  shown  in  this  case, 
the  Harvester  Company  was  carrying  on 
business  in  the  state  of  Kentucky  in  such 
manner  as  to  justify  the  courts  of  that 
state  in  taking  jurisdiction  of  complaints 
against  it. 

For  some  purposes  a  corporation  is 
deemed  to  be  a  resident  of  the  state  of 
its  creation;  but  when  a  corporation  of  one 
state  goes  into  another,  in  order  to  be  re- 
garded as  within  the  latter  it  must  be 
there  by  its  agents  authorized  to  transact 
its  business  in  that  state.  The  mere  pres- 
ence of  an  agent  upon  personal  affairs  does 
Aot  carry  the  corporation  into  the  foreign 
state.  It  has  been  frequently  held  by  this 
court,  and  it  can  no  longer  be  doubted, 
that  it  is  essential  to  the  rendition  of  a 
personal  judgment  that  the  corporation  be 
''doing  business"  within  the  state  8t. 
Louis  Southwestern  R.  Co.  v.  Alexander, 
227  U.  S.  218,  226,  57  L.  ed.  486,  488,  33 
Bup.  Ct.  Rep.  245,  and  cases  there  cited.  As 
was  said  in  that  case,  each  case  must  de- 
pend upon  its  own  facts,  and  their  consid- 
eration must  show  that  this  essential  re- 
quirement of  jurisdiction  has  been  com- 
plied with,  and  that  the  corporation  is 
^actually  doing  business  within  the  state, 
g  In  the  case  now  under  consideration  the 
*  court  of  appeals  of  Kentucky  found,  with 
warrant  for  the  conclusion,  that  the  Har- 
84  S.  C— 60 


vsster  Company**  method  of  coaidttcting 
business  might  be  shown  to  the  best  ad- 
vantage from  the  general  instruction  of  the 
company  to  its  agents,  of  date  November 
7,  1911,  as  follows: 

"The  company's  transactions  hereafter 
with  the  people  of  Kentucky  must  be  on  a 
strictly  interstate  commerce  basis.  Trav- 
elers negotiating  sales  must  not  hereafter 
have  any  headquarters  or  place  of  business 
in  that  state,  but  may  reside  there. 

"Their  authority  must  be  limited  to  tak- 
ing orders,  and  all  orders  must  be  taken 
subject  to  the  approval  of  the  general 
agent  outside  of  the  state,  and  all  goods 
must  be  shipped  from  outside  of  the  state 
after  the  orders  have  been  approved.  Trav- 
elers do  not  have  authority  to  make  a  con- 
tract of  any  kind  in  the  state  of  Kentucky. 
They  merely  take  orders  to  be  submitted 
to  the  general  agent.  If  anyone  in  Ken- 
tucky owes  the  company  a  debt,  they  may 
receive  the  money,  or  a  check,  or  a  draft 
for  the  same,  but  they  do  not  have  any 
authority  to  make  any  allowance  or  com- 
promise any  disputed  claims.  When  a  mat- 
ter cannot  be  settled  by  payment  of  the 
amount  due,  the  matter  must  be  submitted 
to  the  general  collection  agent,  as  the  case 
may  be,  for  adjustment,  and  he  can  give 
the  order  as  to  what  allowance  or  what 
compromise  may  be  accepted.  All  contracts 
of  sale  must  be  made  f.  o.  b.  from  some 
point  outside  of  Kentucky,  and  the  goodg 
become  the  property  of  the  purchaser  when 
they  are  delivered  to  the  carrier  outside 
of  the  state.  Notes  for  the  purchase  price 
may  be  taken,  and  they  may  be  made  pay- 
able at  any  bank  in  Kentucky.  All  con- 
tracts of  any  and  every  kind  made  with 
the  people  of  Kentucky  must  be  made  out- 
side of  that  state,  and  they  will  be  con- 
tracts governed  by  the  laws  of  the  various 
states  in  which  we  have  general  agencies^ 
handling  interstate  business  with  the  people  JJ 
of  Kentucky.  For  example,  contracts«made* 
by  the  general  agent  at  Parkersburg,  West 
Virginia,  will  be  West  Virginia  contracts. 

"If  any  one  of  the  company's  general 
agents  deviates  from  what  is  stated  in  this 
letter,  the  result  will  be  just  the  same  as 
if  all  of  them  had  done  so.  Anything  that 
is  done  that  places  the  company  in  the 
position  where  it  can  be  held  as  having 
done  business  in  Kentucky  will  not  only 
make  the  man  transacting  the  business  lia- 
ble to  a  fine  of  from  $100  to  $1,000  for 
each  offense,  but  it  will  make  the  company 
liable  for  doing  business  in  the  state  with- 
out complying  with  the  requirements  of  the 
laws  of  the  state.  We  will  therefore  de- 
pend upon  you  to  see  that  these  instruc- 
tions are  strictly  carried  out." 

Taking  this  as  the  method  of  carrying 
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4ni  the  affairs  of  the  Harvester  Companj 
in  Kentucky,  does  it  show  a  doing  of  Iniai- 
ness  within  that  state  to  the  extent  which 
will  authorize  the  senrioe  of  process  upon 
its  agents  thus  engaged? 

Upon  this  question  the  case  is  a  dose 
one,  hut  upon  the  whole  we  agree  with  the 
conclusion  reached  hy  the  court  of  appeals, 
that  the  Harvester  Company  was  engaged 
in  carrying  on  husiness  in  Kentucky.  We 
place  no  stress  upon  the  fact  that  the  Har- 
vester Company  had  previously  been  en- 
gaged in  doing  business  in  Kentucky,  and 
had  withdrawn  from  that  state  for  reasons 
of  its  own.  Its  motives  cannot  affect  the 
l^al  questions  here  involved.  In  order  to 
hold  it  responsible  under  the  process  of 
the  state  court,  it  must  appear  that  it 
was  carrying  on  business  within  the  state 
at  the  time  of  the  attempted  service*  As 
we  have  said,  we  think  it  was.  Here  was 
a  continuous  oourse  of  business  in  the 
solicitation  of  orders  which  were  sent  to 
another  state,  and  in  response  to  which 
the  machines  of  the  Harvester  Company 
were  delivered  within  the  state  of  Ken- 
tucky. This  was  a  course  of  business,  not 
Sa  single  transaction.  The  agents  not  only 
•  solicited  such  orders*  in  Kentucky,  but 
might  there  receive  payment  in  money, 
checks,  or  drafts.  They  might  take  notes 
of  customers,  which  notes  were  made  pay- 
able, and  doubtless  were  collected,  at  any 
bank  in  Kentucky.  This  course  of  conduct 
of  authorized  agents  within  the  state  in 
our  Judgment  constituted  a  doing  of  busi- 
ness there  in  such  wise  that  the  Harvester 
Company  might  be  fairly  said  to  have 
been  there,  doing  business,  and  amenable 
to  the  process  of  the  courts  of  the  state. 
It  is  argued  that  this  conclusion  is  in 
direct  conflict  with  the  case  of  Green  v. 
Chicago,  6.  ft  Q.  R.  Co.  206  U.  8.  630,  61 
L.  ed.  916,  27  Sup.  Ct.  Rep.  696.  We 
have  no  desire  to  depart  from  that  decision 
which,  however,  was  an  extreme  ease.  There 
the  railway  company,  carrying  on  no  busi- 
ness in  Pennsylvania,  other  than  that  here- 
inafter mentioned,  and  having  its  organi- 
zation and  tracks  in  another  state,  was 
sought  to  be  held  liable  in  the  circuit  court 
of  the  United  States  for  the  eastern  district 
of  Pennsylvania  by  service  upon  one  Heller, 
who  was  described  as  an  agent  of  the  cor- 
poration. As  incidental  and  collateral  to 
its  business  proper  the  company  solicited 
freight  and  passenger  traffic  in  other  parts 
of  the  country  than  those  through  whieh 
its  tracks  ran.  For  that  purpose  it  em- 
ployed Heller,  who  had  an  office  in  Phila- 
delphia, where  he  was  known  as  district 
freight  and  passenger  agent,  to  procure 
passengers  and  freight  to  be  transported 
over   the   company's   line.     He  had  clerks 


and  traveling  passenger  and  f rei^^t  afsats 
who  reported  to  him.  He  sold  mo  tickets 
and  received  no  payment  for  the  transpor- 
tation of  freight^  but  took  the  money  oi 
those  desiring  to  purchase  tickets,  and  pro- 
cured from  one  of  the  railroads  running 
west  from  Philadelphia  a  ticket  for  Chi- 
cago and  a  prepaid  order  which  gave  the 
holder  the  right  to  receive  from  the  com- 
pany in  Chicago  a  ticket  over  its  road. 
Occasionally  he  sold  to  railroad  employees, 
who  already  had  tickets  over  intermediate i- 
lines,  orders  for  reduced  rates  over  theS 
company's  line.*  In  some  cases,  for  the* 
convenience  of  shippers  who  had  received 
bills  of  lading  from  the  initial  line  for 
goods  routed  over  the  company's  line,  he 
exchanged  bills  of  lading  over  its  line, 
which  were  not  in  force  until  the  freight 
had  been  actually  received  by  the  company. 
Summarizing  these  facts,  Mr.  Justice 
Moody,  speaking  for  the  eourt»  said  (p. 
638): 

'^e  business  shown  in  this  case  was  in 
substanoe  nothing  more  than  that  of  solici- 
tation. Without  undertaking  to  formulate 
any  general  rule  defining  what  transac- 
tions will  constitute  'doing  business*  in  the 
sense  that  liability  to  service  is  incurred, 
we  think  that  this  is  not  enough  to  bring 
the  defendant  within  the  district  so  that 
process  can  be  served  upon  it." 

In  the  case  now  under  consideration  there 
was  something  more  than  mere  solicitation. 
In  response  to  the  orders  received,  there 
was  a  continuous  course  of  shipment  of 
machines  into  Kentucky.  There  was  author- 
ity to  receive  payment  in  money,  check,  or 
draft,  and  to  take  notes  payable  at  banks 
in   Kentucky. 

It  is  further  contended  that,  as  enforced 
by  the  decision  of  the  Kentucky  court,  the 
law,  in  its  relation  to  interstate  com- 
merce, operates  to  burden  that  commerce. 
It  is  argued  that  a  corporation  engaged  im 
purely  interstate  commerce  within  a  state 
cannot  be  required  to  submit  to  regulations 
such  as  designating  an  agent  upon  whom 
process  may  be  served  as  a  condition  of 
doing  such  business,  and  that  as  such  re- 
quirement cannot  be  made,  the  ordinary 
agents  of  the  corporation,  although  doing 
interstate  business  within  the  state,  cannot 
by  its  laws  be  made  amenable  to  judicial 
process  within  the  state.  The  contention 
comes  to  this:  so  long  as  a  foreign  cor- 
poration engages  in  interstate  commerce 
only,  it  is  immune  from  the  service  of 
process  under  the  laws  of  the  state  in 
which  it  is  carrying  on  such  business.  This 
is  indeed,  as  was  said  by  the  court  of  ap- 
peals of  Kentucky,  a  novel  proposition,  and* 
we  are  unable  to^find  a  decision  to  support* 
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it»  nor  htm  «im  been  eaUed  to  onr  attao- 
tion. 

True,  it  has  been  held  time  and  again 
that  a  atate  cannot  burden  interstate  eom- 
merce  or  pass  lawe  which  amount  to  the 
regulation  of  such  commerce;  but  this  is  a 
long  waj  from  holding  that  the  ordinary 
process  of  the  courts  maj  not  reach  cor- 
porations carrying  on  business  within  the 
state  which  is  wholly  of  an  interstate  com- 
merce character.  Such  corporations  are 
within  the  state,  receiving  the  protection 
of  its  laws,  and  may,  and  often  do,  have 
large  properties  located  within  the  state. 
In  Davis  ▼.  Cleveland,  C.  C.  &  St  L.  R. 
Co.  217  U.  S.  157,  64  L.  ed.  708,  27  L.R.A, 
(N.  S.)  823,  30  Sup.  CI  Rep.  463,  18  Ann. 
Gas.  907,  this  court  held  that  can  en- 
gaged in  interstate  commerce  and  credits 
due  for  interstate  transportation  are  not 
immune  from  seizure  under  the  laws  of 
the  state  regulating  garnishment  and  at- 
tachment because  of  their  connection  with 
interstate  commerce,  and  it  was  recognized 
that  the  states  may  pass  laws  enforcing 
the  rights  of  citizens  which  affect  interstate 
conmierce,  but  fall  short  of  regulating  such 
commerce  in  the  sense  in  which  the  Con- 
stitution gives  sole  jurisdiction  to  Con- 
gress; citing  Sherlock  ▼.  Ailing,  93  U.  S. 
99,  103,  23  L.  ed.  819,  820;  Johnson  v. 
Chicago  &  P.  Elevator  Co.  119  U.  S.  388, 
30  L.  ed.  447,  7  Sup.  Ct.  Rep.  264;  Kidd  v. 
Pearson,  128  U.  S.  1,  23,  32  L.  ed.  346, 
351,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6;  Pennsylvania  R.  Co.  ▼.  Hughes, 
191  U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct. 
Rep.  182;  and  The  Winnebago,  205  U.  S. 
354,  362,  51  L.  ed.  836,  840,  27  Sup.  Ct. 
Rep.  509,  in  which  this  court  sustained 
a  lien  under  the  laws  of  Michigan  on  a 
vessel  designed  to  be  used  in  both  foreign 
and  domestic  trade. 

In  International  Textbook  Co.  T.  Pigg, 
217  U.  S.  91,  64  L.  ed.  678,  27  L.RA.(N.S.) 
493,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas. 
1103,  it  is  said,  it  was  held  that  a  law 
of  Kansas  which  required  the  filing  by  a 
foreign  corporation  engaged  in  interstate 
commerce  of  a  statement  of  its  financial 
condition  as  a  prerequisite  of  the  right  to 
do  such  business,  and  which  required  a 
certificate  from  the  Secretary  of  state  show- 
ing that  such  statements  had  been  filed  as 
a  condition  precedent  to  the  right  of  the 
corporation  to  rr^intain  a  suit  in  that  state, 
gwas  void.  But  that  case  did  not  hold,  as 
•  we  should  be* required  to  do  to  sustain  the 
contention  of  the  plaintiff  in  error  in  this 
ease,  that  the  fact  that  the  corporation 
was  carrying  on  interstate  commerce  busi- 
j  ness  through  duly  authorized  agents  made 
*  it  exempt  from  suit  within  the  state  by 
service  upon  such  agents. 


We  are  satisfied  that  the  presence  of  a 
corporation  within  a  state  necessary  to  the 
service  of  process  is  shown  when  it  appears 
that  the  corporation  is  there  carrying  on 
business  in  such  sense  as  to  manifest  its 
presence  within  the  state,  although  the 
business  transacted  may  be  entirely  inter- 
state in  its  character.  In  other  words,  this 
faot  alone  does  not  render  the  corporation 
immune  from  the  ordinary  process  of  the 
courts  of  the  state. 

It  follows  that  the  judgment  of  the  Court 
of  Appeals  of  Kentucky  must  be  affirmed. 


f234  U.  8.  689) 

INTERNATIONAL     HARVESTER     COM- 
PANY  OP  AMERICA,  Plff.  in  Err., 

▼. 

COMMONWEALTH  OP  KENTUCKY. 


This  ease  is  governed  by  the  decisions  in 
Intematicmal  Harvester  Co.  v.  Kentucky, 
ante,  944,  and  International  Harvester  COb 
V.  Kentackjy  ante^  p.  853. 

[No.  298.] 

Argued  April  24,  1914.    Decided  June  22» 

1914. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  conviction  in  the  Boyle 
Circuit  Court,  in  that  state,  of  a  violation 
of  the  state  anti-trust  laws.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  149  Ky.  41,  147  & 
W.  760. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  Pope  Hamphrey^ 
Edgar  A.  Bancroft,  and  Victor  A.  Remx 
for  plaintiff  in  error. 

Messrs.  Charles  Carroll,  Frank  E. 
Daugherty,  J.  R.  Mallory,  J.  C.  Dedman, 
C.  R.  Hill,  G.  D.  Florence,  and  Mr.  James 
Garnett,  Attorney  General  of  Kentucky,  for 
defendant  in  error. 


*Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

A  penal  action  was  instituted  by  the 
defendant  in  error  against  the  plaintiff  in 
error  in  the  Boyle  circuit  court  of  Ken- 
tucky under  the  anti-trust  laws  of  that 
state.  Summons  having  been  served  upon 
an  alleged  agent  of  the  plaintiff  in  error, 
it  filed  a  motion  to  quash  the  return  for 
the  reason,  as  alleged,  that  the  person  upon 
whom  service  had  been  made  was  not  the- 
authorized  agent  of  the  plaintiff  in  error, 
and  that  it  was  not  doing  business  in 
Kentucky.  The  facts  in  this  case,  which- 
are  identical  with  those  set  out  in  the  pre- 
vious case   (International  Harvester  Co.  v.. 
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Kentnoky,  just  decided,  234  U.  S.  579,  68  I*, 
ed.  — ,  34  Sup.  Ct.  Rep.  044),  show  that  the 
plaintiff  in  error  had,  prior  to  the  com- 
^mencement  of  this  action,  revoked  the  au- 
gthority  of  an  agent  designated  by  it  in 
«  compliance  with  the  laws  of  Kentucky,  and 
had  removed  its  office  from  the  state,  but 
that  it  had  continued  through  its  agents, 
the  party  served  in  this  case  being  one  of 
them,  to  solicit  orders  to  be  accepted  out- 
side of  the  state  for  the  sale  of  machineat 
which  were  to  be  delivered  in  Kentucky,  and 
that  its  agents  were  authorized  to  receive 
money,  checks,  and  drafts  in  payment  there- 
for, or  take  the  notes  of  purchasers,  payable 
at  any  bank  in  Kentucky. 

There  are  two  questions  in  this  case.  The 
court  of  appeals,  deciding  that  this  case 
was  govemcxl  by  the  previous  case  from 
Breckenridge  county  (147  Ky.  655,  145  S. 
W.  393),  held  that  the  service  was  good 
and  that  the  anti-trust  act  was  not  uncon- 
stitutional and  violative  of  the  14th  Amend- 
ment to  the  United  States  Constitution. 
149  Ky.  41,  147  S.  W.  760.  Since  the 
Federal  question  involving  the  validity  of 
the  anti-trust  act  was  considered  and  de- 
cided adversely  in  the  court  of  appeals,  it, 
ajB  well  as  the  question  of  due  service,  is 
properly  before  ub.  Miedreich  ▼.  Lauen- 
stein,  232  U.  S.  236,  243,  58  L.  ed.  — ,  34 
Sup.  Ct.  Rep.  309,  and  cases  there  cited. 

As  we  have  just  dealt  with  the  sufficiency 
of  service  in  the  previous  case,  involving 
the  same  question,  it  may  be  disposed  of 
here  by  merely  referring  to  that  decision. 
And,  as  the  constitutional  validity  of  the 
anti-trust  act  was  specifically  determined 
in  cases  Nob.  276,  291,  and  292,  entitled 
International  Harvester  Co.  v.  Kentucky, 
decided  June  8, 1914,  234  U.  S.  216,  58  L.  ed. 
— ,  34  Sup.  Ct  Rep.  853,  that  question  is 
also  concluded. 

We  therefore  reach  the  conclusion  that 
the  plaintiff  in  error  was  doing  business 
in  Kentucky  and  that  the  service  was  suffi- 
cient, but  that  the  law  under  which  the 
action  was  brought  is  unconstitutional,  and 
that  the  judgment  of  the  Court  of  Appeals 
must  be  reversed,  and  accordingly  remand 
the  case  to  that  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Reversed. 


(234  U.  8.  592) 

LOUISVILLE  ft  NASHVILLE  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

JOE  HIGDON,  Doing  Business  under  the 
Firm  Name  of  Crescent  Coal  Company. 

OouBTS  (§  396*)— Error  to  State  Court 
—Fbderal  Question— Raising  on  ssec- 
OND  Trial. 

1.  Federal  questions  first  raised  by  amend- 


ed answers  tendered  after  the  case  had  been 
remanded  by  the  highest  state  court  to  the 
trial  court  for  a  new  trial  will  support  the 
appellate  jurisdiction  of  the  Federal  Su- 
preme Court  of  a  writ  of  error  to  the  highest 
state  court  to  review  a  judgment  which 
affirmed  the  refusal  of  the  trial  court  to 
permit  the  filing  of  such  answers,  where 
the  highest  state  court  gave  consideration 
on  the  second  appeal  to  the  answers  in 
their  Federal  aspect,  and  rulcKl  concern- 
ing them. 

[Ed.  Noto.— For  other  cases,  see  Courts,  Cent. 
Dis.  8  lOSO;  Dec.   Dig.  9  3»6.*] 

Constitutional  Law  (§§  249,  316*)— Due 
Process  of  Law—Equal  Protection  of 
the  Laws— Peocbdurb. 

2.  The  protection  of  the  due  process  of 
law  and  equal  protection  of  the  laws  clauses 
of  U.  S.  Const.,  14th  Amend.,  first  invoked 
by  the  tender  of  amended  answers  after  the 
case  had  been  remanded  to  the  trial  court 
by  the  highest  state  court  for  a  new  trial, 
is  not  denied  by  the  affirmance  in  the  high- 
est state  court  on  a  second  appeal  of  the 
ruling  of  the  trial  court,  refusing  to  per- 
mit the  filing  of  such  amended  answers, 
where  the  highest  state  court  in  effect  held 
that  the  facta  upon  which  the  Federal 
rights  were  based  had  been  concluded  by 
the  former  decision,  which  was  the  law  of 
the  case,  and  that  to  hermit  a  relitigation  of 
these  facts  because  the  result  reached  was 
alleged  to  violate  coji.stitutional  provisions 
would  reopen  that  which  the  court  held 
had  been  settled  by  the  decision  on  the 
first  appeal,  in  which  no  infraction  of  Fed- 
eral right  was  duly  set  up  as  required  to 
lay  the  fouodation  for  review. 

[Ed.  Note.— For  otiwr  cases,  see  Constitutional 
Law.  CcBt.  Dig.  9S  710,  938 ;  Dec.  Dig.  fiS  219,  316.*] 

Commerce  (§  61*)- State  Regulations— 
Kkquiuino  Carrier  to  Move  Looal 
Freight  between  Private  Spurs. 

3.  The  effect  upon  interstate  commerce 
of  requiring  under  state  authority  that  an 
interstate  carrier  move  purely  local  freight 
between  private  spurs  in  the  same  city  is 
so  indirect  and  consequential  that  such  re- 
quirement cannot  be  deemed  to  deprive  the 
carrier  of  rights  secured  by  the  commerce 
clause  of  the  Federal  Constitution. 

[Ed.  Note.— For  other'  cases,  see  Commerce, 
Cent  Dig.  S9  81-S4,  89;  Dec.  Dig.  9  61.*] 

[No.  322.] 

Submitted  March  19,  1914.     Decided  Juns 

22,   1914. 

IN  KRROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed  a 
judgment  of  the  Henderson  Circuit  Court,  in 
that  state,  in  favor  of  plaintiff  in  a  suit 
to  recover  damages  from  a  carrier  for  its 
failure  to  furnish  cars.    Affirmed. 

See  same  case  below  on  first  appeal,  143 
Ky.  73,  33  L.R.A.(N.S.)  442,  136  8.  W.  768; 
on  second  appeal,  149  Ky.  321,  148  S.  W.  20. 

The  facts  are  stated  in  the  opinion. 


*For  other  cases  see  same  topic  &  9  numbkb  in  Dec.  A  Am.  Digs.  1907  to  date,  4fc  Rep'r  Indexes 
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Metsrt.  Benjamin  ]>•  WarMId,  Henry 
Iiene  Stone,  Charles  H.  Ifeorman,  Bd* 
ward  S.  Jonett,  Malcolm  Yeaman,  and 
William  A.  Colston  for  plaintiff  in  error. 

Messrs.  James  W.  Clay,  J.  F.  Clay,  and 
A.  Y*  Clay  for  defendant  in  error. 
e 

•   *Mr.  Justice  Day  deliTered  the  opinion  of 
the  court: 

The  defendant  in  error,  Jos  Higdon,  do- 
ing business  under  the  name  of  the  Crescent 
Coal  Company,  brought  suit  in  the  Hender- 
son circuit  court,  of  Kentucky,  to  recover 
damages   for   alleged   loss   because   of   the 
failure  of  the  railroad  company  to  furnish 
him  with  cars  at  the  Keystone  Mining  ft 
Manufacturing  Company's  mine  at  Hender- 
son, Kentucky,  with  which  to  perform  cer^ 
«tain   contracts   which   he   had   made,    and 
«  which  he  was  prevented*  from  fulfilling  by 
the  refusal  of  the  railroad  company.    While 
the  action  was  originally  brought  at  law, 
it   was   transferred   upon   motion    of   the 
plaintiff    in    error    to   the    equity    docket. 
The  decree  of  the  circuit  court  dismissing 
the  petition  was  reversed  in  ths  court  of 
appeals   for  Kentucky,  and  the  esse  was 
remanded  for  a  new  trial  in  conformity  to 
the  opinion  of  that  court  (143  Ky.  73,  33 
L.ILA.(N.S.)  442,  136  8.  W.  708.    The  case 
was  again  tried  and  a  decree  for  Higdea 
for  damages  was  affirmed  by  the  court  of 
appeals  (149  Ky.  321,  148  S.  W.  26),  and 
the  case  was  brought  hers  on  writ  of  error; 
A  motion  to  dismiss  the  writ  for  want  of 
Jurisdiction   was»   on   December   16,   1912, 
postponed  te  the  hearing  upon  the  merits. 
From  ths  facts  found  and  apparent  in  the 
record  it  appears:  Higdon,  doing  business 
as  ths  Crescent  Coal  0>mpany,  was  engaged 
in  buying  and  selling  coal  in  the  city  of 
Henderson,  and  the  railroad  company  was 
a  common  carrier  having  its  main  line  run- 
ning in  and  through  that  city.    It  had  a 
belt  line  and  various  spurs  and  tracks  lead- 
ing from  its  main  and  belt  lines  into  in- 
dustrial  plants   in  Henderson.     The  Key- 
stone Company  was  operating  a  coal  mine 
In  Henderson,  which  was  connected  with  the 
main  and  belt  lines  of  ths  plaintiif  in  er- 
ror's road  by  a  spur  which  the  latter  oper^ 
ated    and    controlled.     Higdon    contracted 
with  the  Keystone  Company  for  20,000  tons 
ef  coal  to  be  delivered  to  him  on  the  spur 
track,    and    afterwards    contracted    with 
various  plants  having  spur  connections  to 
deliver    coal    in    carload    lots    at    certain 
prices.    Thereafter  he  applied  to  the  rail- 
road company  to  furnish  him  cars  at  the 
Keystone  Company's  mine,  and  to  transport 
eoal  in  them  to  other  spurs  at  Henderson, 
offering  to  pay  therefor  $4  per  car,  or  at 
the  rate  of  about  10  seats  a  ton,  which  he 
sontended  was  according  to  the  published 


rates  of  the  railroad  oompany.    It  refused 
to  furnish  him  ears  ezespt  at  the  rate  of  a 
50  cents  a  ton,  which  Higdon  declined,  and 2 
•afterwards  the  railroad  company  informed* 
him  that  it  would  not  furnish  cars  at  any 
price.     This  action  was  brought  with  the 
result  which  we  have  stated. 

No  Federal  question  was  raised  in  the 
first  trial  or  upon  the  first  appeal  to  the 
Kentucky  court  of  appeals.  The  alleged 
Federal  questions  are  said  to  arise  because 
of  two  amended  answers  which  the  plaintiff 
in  tnor  tendered,  and  which  the  circuit 
court  refused  to  permit  it  to  file.  In  its 
first  amended  answer  the  plaintiff  in  error 
alleged  that  it  had  built  side  tracks  and 
spurs  from  its  main  track  to  certain  in- 
dustries in  Henderson  for  ths  delivery  and 
receipt  of  fright  to  and  from  points  be- 
yond that  city;  that  it  had  constructed 
suoh  a  spur  to  the  mine  of  the  Keystone 
0>mpany,  with  the  express  understanding 
that  the  plaintiff  in  error  would  not  trans- 
port coal  for  the  Keystone  Company  or  for 
anyone  else  between  that  spur  and  other 
spurs  at  Henderson,  but  that  it  should  bs 
used  solely  for  traffic  coming  into  and  going 
out  of  Henderson;  that  it  was  not  engaged 
and  did  not  propose  to  engage  in  the  busi- 
ness of  transportation  as  a  common  carrier 
between  industries  at  Henderson  or  any 
other  station,  or  in  transporting  coal  from 
the  Keystone  Company's  mine  to  spur 
tracks  at  Henderson,  and  that  while  it  per- 
formed a  switching  service,  it  did  so  only 
when  it  preceded  or  followed  transportation 
beyond  Henderson.  It  further  alleged  that 
the  service  requested  by  Higdon  was  a  trans- 
portation service  which  the  railroad  com- 
pany declined  to  perform  because  it  did 
not  profess  to  and  did  not  engage  in  that 
business,  and  that  it  was  not  its  duty  as 
a  common  carrier  so  to  do  or  to  furnish 
cars  for  such  purpose.  It  also  alleged  that 
its  tariffs  did  not  fix  a  rate  for  the  move- 
ment of  coal  from  the  mine  of  the  Keystone 
Company  to  the  spurs  at  Henderson,  and 
that  it  did  not  offer  by  such  tariffs  to  per- 
form such  service;  and  that  there  was  no 

other  demand  for  such  service,  and  no  other  h 

a 
coal  mine  at  Henderson.     And  it  alleged  mi 

that  it  was  not  its  duty  to  •perform  such* 
service  for  $4  per  car  or  for  any  other  sum, 
but  that  a  rate  of  60  cents  a  ton,  which 
was  the  legal  rate  in  effect  for  hauling 
coal  from  points  near  Henderson  to  that 
city  and  which  was  reasonable,  would  have 
been  a  ressonable  charge  for  the  service 
requested  by  Higdon,  and  that  a  smaller 
rate  would  not  have  been  adequate  com- 
pensation therefor;  and  concluded  that  to 
compel  the  railroad  company  to  perform  the 
service  asked  by  Higdon  at  $4  per  car  or  for 
a  rate  less  than  60  cents  a  ton  would  be  to 
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compel  it  to  perform  *  Mrvlee  which*  under 
the  law,  it  was  not  ita  duty  to  perform,  and 
at  leas  than  cost  thereof,  and  for  less  than 
the  service  was  worth,  with  the  result  of 
depriving  the  railroad  company  of  its  prop- 
erty without  due  process  of  law,  and  deny* 
ing  it  the  equal  protection  of  the  law, 
contrary  to  the  14th  Amendment  to  the 
Constitution  of  the  United  States. 

In  its  second  amended  answer  it  set  up, 
besides  certain  of  the  allegations  in  the 
first  amended  answer  to  the  effect  that  it 
was  not  its  duty  to  move  freight  between 
private  spurs,  that  its  facilities  at  Hender^ 
son  for  delivering  and  receiTing  freight 
were  amply  sufficient  to  accommodate  the 
public;  that  it  was  engaged  in  interstate 
commerce,  and  that  to  require  the  defend* 
ant  to  perform  the  service  asked  bj  Higdoa 
would  impose  upon  it  the  duty  of  perform* 
ing  like  services  at  other  points  on  its  line 
in  Kentucky,  and  would  impose  upon  it 
unreasonable,  unjustifiable,  and  unwarrant* 
able  duties  which  it  as  a  common  carrier 
was  not  required  to  perform,  and  would  be 
a  direct  and  unreasonable  and  unwar- 
rantable interference  with  its  interstate 
business  and  its  duties  as  a  carrier  of 
interstate  commerce,  and  would  impose  an 
unreasonable  burden  upon  interstate  com- 
merce, contrary  to  §  8  of  article  1  of  the 
Constitution  of  the  United  States. 
^  Had  the  court  of  appeals  put  its  decision 
Capon  the  ground  that  the  duty  of  the 
•  circuit  court  was  simply  to^give  effect  to 
the  judgment  of  the  court  of  appeals  by 
enforcing  the  rights  of  the  parties  upon 
the  principles  settled  by  it  in  its  first  de- 
cision, and  that  the  attempt  to  inject 
Federal  questions  into  the  record  by  amend- 
ed pleadings  after  the  case  was  remanded 
did  not  seasonably  raise  Federal  questions 
reviewable  by  the  court  of  appeals,  the  case 
would  be  ruled  by  Union  Mut.  L.  Ins.  Co. 
V.  Kirchoff,  169  U.  S.  103,  42  L.  ed.  677, 
18  Sup.  Ct  Rep.  260,  in  which  this  court 
held  that  such  attempts  to  raise  Federal 
questions  came  too  late  to  lay  the  founda* 
tion  for  review  here.  See  also  Yazoo  &  M. 
Valley  R.  Co.  v.  Adams,  180  U.  S.  1,  45 
L.  ed.  395,  21  Sup.  Ct.  Rep.  240;  Bonner 
V.  Gorman,  213  U.  S.  86,  63  L.  ed.  709,  29 
Sup.  Ct.  Rep.  483. 

The  court  of  appeals  of  Kentucky  in  the 
opinion  delivered  in  the  second  case  did 
affirm  the  principle  of  the  binding  char- 
acter of  its  first  decision,  but  as  it  gave 
consideration  to  the  offered  amended  an- 
swers in  their  Federal  aspect,  and  ruled 
concerning  them,  we  have  concluded  not 
to  sustain  the  motion  to  dismiss,  but  to 
regard  the  Federal  questions  as  so  far 
passed  upon  by  the  court  of  appeals  as  to 
present  a  ease  rsviewable  here.    Miedr^ch 


T.  Lwiepiteto,  282  U«  8.  236,  Stt,  08  L.  ed. 
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Looking  to  the  opinion  of  the  court  of  ap» 
peals  in  the  second  case,  as  we  may  prop* 
erly  do,  to  determine  the  nature  of  ita 
ruling  concerning  the  offered  amended  aa* 
swers,  we  find  that  it  held  that  the  firsi 
part  of  the  first  amended  answer  was  sim- 
ply an  elaboration  of  the  defense  presented 
by  tha  second  paragraph  of  the  original  an- 
swer,  and  that  on  the  former  appeal  it  had 
held  that  those  facts  did  not  present  a 
defense  to  the  action,  and  that  tiie  former 
opinion  was  the  law  of  the  case,  and  further 
consideration  of  that  matter  was  unnecea- 
iary.  Coming,  then,  to  consider  the  eon* 
dosioB  of  the  averment  of  the  first  amoid- 
ed  answer  that  a  rate  of  $4  per  car  would 
be  below  the  cost  of  the  service,  and  there- 
fore  confiscatory,  it  did  not  pass  upon  tha 
effect  of  that  charge  if  required  of  the^ 
railroad  company  against  its  will,  but  heldg 
that  its  rates  as  fixed*  by  its  own  tariffs^*^ 
interpreted  by  its  conduct^  as  held  in  the 
first  opinion  of  the  court  of  appeals,  had 
made  that  rate  applicable  to  the  shipments 
requested  by  Higdon,  and  that  therefore 
the  requirement  of  performing  the  servica 
at  $4  per  car  was  not  imposed  upon  the 
plaintiff  in  error  except  because  of  its  owa 
tariff  rate,  which  it  might  itself  change  at 
any  time,  but  which,  while  it  was  in  forces 
should  affect  all  shippers  alike,  including 
Higdon.  A  reference  to  the  former  opinion 
of  the  court  shows  that  the  question  wheth- 
er  the  published  tariffs  of  the  railroad  com-- 
pany  applied  to  such  service  as  Higdon 
required  was  elaborately  considered,  and  it 
was  held  that  it  did  so  apply,  and  that  aa 
the  railroad  company  was  performing  that 
service  for  other  shippers  similarly  situated*, 
to  avoid  discrimination,  which  the  Constitu* 
tion  and  laws  of  Kentucky  inhibited,  it 
was  required  to  give  the  same  rate  tO' 
Higdon.  It  therefore  results  that  in  the 
so-called  denial  of  the  Federal  right  set  up- 
in  the  first  amended  answer  the  court  in 
effect  held  that  the  facts  upon  which  it- 
was  based  had  been  concluded  by  the  former 
decision,  which  was  the  law  of  the  esse,  and 
to  permit  the  railroad  company  to  relitigate- 
these  facts  because  the  result  reached  was 
alleged  to  violate  constitutional  provisions- 
would  permit  it  to  relitigate  that  which 
the  court  held  had  been  settled  against  it 
by  the  first  decision  of  the  court  of  appeals, 
in  which  no  infraction  of  Federal  right  was- 
duly  set  up  as  required  to  lay  the  founda- 
tion for  review. 

Am  to  the  matter  set  up  in  the  second 
amended   answer,   the  court   held   that   it- 
made  no  defense  within  the  interstate  com- 
merce  clause  of  the   Constitution   of   tha 
United  States,  because,  all  the  eoort  had. 
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iaam  was   to  make  s  decision   which  re- 
quirod  the  earrier  to  obey  the  state  Con- 
stitution  and   laws   which    prevented   dis- 
crimination as  to  pnrelj   intrastate  ship- 
ments.    Ws  think  the  conrt  was  right  in 
^  this  eonehuiion.    Ths  state  had  full  author^ 
<gitj  orer  shipments  purely  intrastate,  and 
-«  the  facts  set  up  in  thsP  second  amended  an- 
swer, that  the  requirement  made  at  Hender- 
son might  be  made  at  other  points  in  the 
•late,  and  would  result  in  an  unnecessary 
and  unreasonable  burden  upon  interstate 
ecmmierce,    only   avers   an    indirect   effect 
■^upon  such  commerce  of  the  exercise  of  a 
-right  clearly  within  the  authority  of  the 
'State;  and  being  only  of  that  indirect  and 
•oonsequential  character,  it  does  not  deprive 
'the  railroad  company  of  rights  secured  by 
the  commerce  clause  of  ths  Gonstitation  oif 
^e  United  States. 

We  eonclude  that  the  rulings  mads  in 
^the  Court  of  Appeak  of  Kentucky  concern- 
ing the  first  and  second  amended  answers 
^  which  were  not  permitted  to  be  filed  in  the 
eourt  of  original  jurisdiction  did  not  de- 
tprive  the  railroad  company  of  rights  secured 
>by  the  Federal  Constitntioo. 
Afllnned. 
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^WILLIAM  0.  MoBRIDB,  Individually  and 
as  President  of  the  Retail  Lumbermen's 
Association  of  Philadelphia,  et  aL,  Appts., 

V. 
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Whoubbalbbs. 

The  concerted,  systematie,  and  periodic 
-eirculation  by  associations  of  retail  lumber 
•dealers  among  their  members  through  a 
-so-called  ''offidal  report**  of  confidentiiu  in- 
-f  ormation  of  the  names  of  wholesale  lumber 
dealers  engaged  in  interstate  trade  reported 
as  soliciting  from,  or  selling  directly  to, 
consumers,  such  members,  upon  learning 
of  any  such  instances,  being  called  upon  to 
report  the  same  promptly,  supplying  de- 
tailed information  as  to  the  particulars  of 
the  transaction,  violates  the  prohibitions  of 
the  anti-trust  act  of  July  2,  1890  (26  Stat. 
at  L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901, 
p.  3200),  against  combinations  in  restraint 
of  interstate  trade  and  commerce,  where, 
although  each  retailer  is  left  free  to  act 
as  he  sees  fit,  these  reports  were  circulated 
with  the  intention  and  effect  of  causing 
the  retailers  to  withhold  their  patronage 
«from  the  listed  wholesalers,  and  thus  di* 


reetly  and  appreciably  impairing  their  in- 
terstate trade. 

[BML   Note.— For  othor  esMS,  mo  XoaopoUoe, 
Ooat.  Dig.  I  U;  Poo.  Pig.  I  17.*] 

[Nos.  511,  550.] 

Aigued  October  24  and  27,  1913.    Decided 
June  22,  1914. 

TWO  APPEALS  from  the  District  Court 
of  the  United  States  for  the  Southern 
District  of  New  York  to  review  a  decree 
enjoining  a  combination  of  retail  luml)er 
dealers,  alleged  to  violate  the  Sherman 
anti-trust  act.    Affirmed. 

See  same  case  below,  201  Fed.  581. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alfred  B.  Cruikahank  for  appel- 
lants in  Na  511. 

Messrs  Howard  Taylor,  Charles  E.  Mor- 
gan, C.  E.  Morgan,  3d,  and  Charles  B. 
Brophy  for  appellants  in  No.  550. 

Mr.  G.  Carroll  Todd,  assistant  to  ths 
Attorney  General,  for  appellee.  « 

Mr.  Justice  Day  delivered  the  opinion  of* 
the  conrt: 

These  are  appeals  from  a  decree  of  thei^ 
district  court  of  the  United  Stotes  for  the§ 
southern  district  <rf  New  Yorlc*in  an  action* 
brooght  by  the  United  States  under  ths 
Sherman  anti-trust  act  (26  Stat,  at  L.  209, 
chap.  647,  U*  8.  C<»np.  Stat.  1901,  p.  3200), 
having  for  its  object  an  injunction  against 
certain  alleged  combinations  of  retail  lum- 
ber dealers,  which,  it  was  averred,  had 
entered  into  a  conspiracy  to  prevent  wholo- 
sale  dealers  from  selling  directly  to  con- 
sumers of  lumber.  The  defendants  ars 
various  lumber  associations  composed  large- 
ly of  retail  lumber  dealers  in  New  York, 
New  Jersey,  Pennsylvania,  Connecticut, 
Massachusetts,  Rhode  Island,  Maryland,  and 
the  District  of  Columbia,  and  the  officers 
and  directors  of  the  associations.  The 
record  is  very  voivmiBoos,  but  ths  facts 
essential  to  a  eonsideration  of  ths  decree 
of  the  district  court  are  in  comparatively 
narrow  compass.  While  the  record  also 
concerns  practices  which  are  said  to  have 
been  abandoned,  the  decree  entered,  declar* 
ing  the  defendants  named  to  be  in  a  com- 
bination or  conspiracy  to  restrict  snd  re^ 
strain  competition,  depends  solely  upon  the 
method  adopted  and  being  used  by  the  do* 
fendants  in  the  distribution  of  the  infor- 
mation contained  in  a  certain  document 
known  as  the  ''Official  Report,**  the  form 
of  which,  set  forth  in  the  decree.  Is  as 
follows: 

Official  Report. 

(Name  of  the  Particular  Association  Cir- 
culating it.) 

Statement  to  Members  (with  the  Date). 
You  are  reminded  that  it  is  because  jotf 
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an  mtmlMn  of  our  iLModatioB  and  hvw 
an  Interest  in  common  with  jour  f eUoiw 
members  in  the  information  eontained  in 
this  statement,  that  they  communicate  it 
to  70U;  and  that  they  communicate  to  you 
in  strictest  confidence,  and  with  the  under- 
standing that  yon  are  to  receiTe  it  and 
treat  it  in  the  same  way. 

The  following  are  reported  as  baring 
solicited,  quoted,  or  as  having  sold  direct 
to  the  consumers: 

f(Here  follows  a  list  of  the  names  and 
addresses  of  Tarious  wholesale  dealers.) 

•  •Members  vpon  learning  of  any  instance 
of  persons  soliciting,  quoting,  or  selling 
direct  to  consumers,  should  at  once  report 
same,  and  in  so  doing  should,  if  possible, 
supply  the  following  information: 

The  number  and  initials  of  car. 
The  name  of  consumer  to  whom  the  car 
is  consigned. 
The  initials  or  name  of  shipper. 
The  date  of  arriyal  of  car. 
The  plaoe  of  ddirary. 
Tha  point  of  origin; 

and  the  defendants  were  enjoined  ft^mi  eom- 
bining,  conspiring,  or  agreeing  together  to 
distribute,  and  from  distributing,  to  mem- 
bers of  the  associations  named  or  any  other 
person  or  persons,  any  information  show* 
ing  soliciting,  quotations,  or  sales  and  ship- 
ments of  lumber  and  lumber  products  from 
Buuufacturers  and  wholesalers  to  eon^ 
Bumers  of  or  dealers  in  lumber,  and  from 
the  preparation  and  Retribution  of  the  lists 
above  described  as  the  "Official  Baport,"  or 
the  use  of  a  similar  device. 

The  record  discloses  that  the  defendant 
associations  are  constituted  largely  of  re- 
tail lumber  dealers,  each  of  whom  has  the 
natural  desire  to  control  his  local  trade, 
which  the  retailers  contend  have  been  un- 
duly interfered  with  Ij  the  wholesalers  in 
selling  to  consumers  within  the  local  ter- 
ritory in  such  wise  as  to  conflict  with  what 
they  regard  as  a  strictly  local  trade,  and 
it  appears  that  the  defendant  associations 
have  for  their  object,  among  other  things, 
the  adoption  of  ways  and  means  to  protect 
such  trade  and  to  prevent  the  wholesale 
dealers  from  intruding  therein.  The  par- 
ticular thing  which  this  case  concerns  in 
the  retailers'  efforts  to  promote  the  end  in 
view  is  the  attempt  in  the  manner  shown, 
by  the  circulation  of  the  reports  in  ques- 
tion, to  keep  the  wholesalers  from  selling 
directly  to  the  local  trade.  The  trade  of 
^  the  wholesalers  involved  covers  a  number 
o  of  states,  and  there  is  no  question  but  that 

•  the  supplying  of  lumber  to  the  large*  num- 
bers of  retailers  in  these  associations  in 
different  states  is  interstate  trade,  and  that 
if  the  practices  are  illegal  within  the  Sher- 


man act  they  may  be  reached  by  this  pnn 
eeeding.  Swift  ft  Co.  t.  United  SUtes,  IM 
U.  S.  375,  40  U  ed.  518,  25  Sup.  Ct.  Rep. 
276;  Loewe  t.  Lawlor,  208  U.  8.  274,  30Q, 
62  U  ed.  488,  601,  28  Sup.  Ct  Rep.  301, 
18  Ann.  Cas.  815. 

The  record  discloses  a  systematic  circula- 
tion among  the  members  of  the  defendant 
associations  of  the  official  report  above 
quoted.  The  method  of  operation  as  stated 
by  the  learned  counsel  for  the  appellanta 
is  thus  sununarized  in  his  brief: 

''The  names  on  this  list  are  obtained  and 
placed  thereon  as  the  result  of  complainta 
made  by  individual  retailers.  When  an  in- 
dividusi  member  of  a  retail  association 
learns  of  a  sale  by  a  wholesaler  to  one  of 
the  customers  of  the  retailer  he  may  com- 
plain in  writing  to  the  secretary  of  his 
association,  whose  duty  it  is  thereupon  ta 
ascertain  the  facts  by  correspondence  with 
the  wholesaler  in  question  and  such  other 
meaaa  as  may  seem  proper.  Should  the 
report  or  complaint  be  without  proper 
foundation,  or  should  the  secretary  become 
satisfied  that  the  matter  is  a  trifling  one^ 
er  the  result  of  inadvertence,  the  incident 
nsoally  terminates  at  this  point;  but  should 
the  complaint  appear  to  be  serious  and 
well  founded,  the  case  is  submitted  to  the 
board  of  directors  of  the  retail  association 
at  its  next  meeting,  and  should  the  board 
be  satisfied  that  the  wholesaler  is  generally 
making  a  practice  of  selling  to  consumera 
or  customers  of  the  retail  trade,  the  secre- 
tary is  directed  to  report  the  name  of  such 
wholesaler  for  the  official  list.  Thereupon 
the  secretary  sends  the  name  to  Mr.  Crary 
of  New  York,  who  adds  It  upon  the  next 
report  to  the  names  of  those  already  there- 
upon. Each  report  contains  the  names  of 
all  wholesalers  who  have  been  reported  from 
the  very  banning  as  selling  to  consumers, 
and  whoae  names  have  not  been  removed 
for  cause.  The  reports  or  lists  after  being 
printed  in  New  York  are  distributed 
amongst  the  secretaries  of  the  defendant^ 
^associations;  those  for  each  association  be-3» 
ing  marked  with  its  name,  and  in  that  way 
only  being  distinguished  from  those  sent 
to  the  other  associations.  The  secretary 
of  each  association  then  distributes  the 
lists  to  his  members.  Should  any  whole- 
saler desire  to  have  his  name  removed  from 
the  list  he  can  have  it  done  upon  satis- 
factory sjBsurance  to  the  local  secretary 
that  he  is  no  longer  selling  in  competition 
with  the  retailers.  In  practice  the  greatest 
care  is  taken  to  make  the  list  accurate,  and 
as  a  matter  of  fact,  it  only  oontains  the 
names  of  such  wholesalers  as  are  absolutely 
committed  to  the  practice  of  competing  with 
retailers  for  the  custom  of  builders  and 
contractora." 
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Ilia  reading  of  tlie  offieial  report  thowi 
fluit  it  is  intended  to  give  confidential  in- 
fonnation  to  the  memlMn  of  the  aetocia- 
tions  of  the  names  of  wliolesaien  reported 
aa  soliciting  or  selling  directly  to  con- 
sumers, members  upon  learning  of  anj  sndi 
instances  being  called  upon  to  promptly 
report  the  same,  supplying  detailed  infor- 
mation as  to  the  particulars  of  the  trans- 
action. When  Tiewed  in  the  light  of  the 
history  of  these  associations  and  the  con- 
flict in  which  they  were  engaged  to  keep 
the  retail  trade  to  themselyes  and  to  pre- 
Tent  wholesalers  from  interfering  with  what 
they  regarded  as  their  rights  in  such  trade, 
there  can  be  but  one  purpose  in  giving  the 
information  in  this  form  to  the  members 
ef  the  retail  associations  of  the  names  of 
all  wholesalers  who,  by  their  attempt  to 
invade  the  exdusiTe  territory  of  the  re- 
tailers, as  they  regard  it,  have  been 
guilty  of  unfair  eompetitive  trade. 
These  lists  were  quite  commonly  spoken 
of  aa  blacklists,  and  when  the  atten- 
tion of  a  retailer  was  brought  to  the 
name  of  a  wholesaler  who  had  acted  in 
this  wise  it  was  with  the  eyident  purpose 
that  he  should  know  of  such  conduct  and 
act  accordingly.  True  it  is  that  there  is 
no  agreement  among  the  retailers  to  re- 
frain from  dealing  with  listed  wholesalers, 

•  nor  is  there  any  penalty  annexed  for  the 
S failure  so  to  do;   but  he  is  blind  indeed 

*  who  does  not  see  the*purpose  in  the  prede- 
termined and  }>eriodical  circulation  of  this 
report  to  put  the  ban  upon  wholesale 
dealers  whose  names  appear  in  the  list  of 
unfair  dealers  trying  by  methods  obnoxious 
to  the  retail  dealers  to  supply  the  trade 
which  they  r^ard  as  their  own.  Indeed, 
this  purpose  is  practically  conceded  in  the 
brief  of  the  learned  counsel  for  the  ap- 
pellants : 

'^t  was  and  is  conceded  by  defendants, 
and  the  court  below  found,  that  the  cir- 
culation of  this  information  would  have 
a  natural  tendency  to  cause  retailers  re- 
ceiving these  reports  to  withhold  patronage 
from  listed  concerns.  That  was,  of  course, 
the  very  object  of  the  defendants  in  cir- 
culating them." 

In  other  words,  the  circulation  of  such 
information  among  the  hundreds  of  retailers 
as  to  the  allied  delinquency  of  a  whole- 
saler with  one  of  their  number  had  and  was 
intended  to  have  the  natural  effect  of  caus- 
ing such  retailers  to  withhold  their  patron- 
age from  the  concern  listed. 

The  Sherman  act  has  been  so  frequently 
and  recently  before  this  court  as  to  require 
no  extended  discussion  now.  Standard  Oil 
Co.  V.  United  States,  221  U.  S.  1,  65  L.  ed. 
610,  34  L.K.A.(N.S.)  834,  31  Sup.  Ct  Rep. 
502,  Ann.  Cas.  1012D,  734;  United  States 


T.  American  Tobacco  Oo.  221   U.  S.   106, 

55  L.  ed.  663,  31  Sup.  Ct  Rep.  632;  United 
States  V.  Terminal  R.  Asso.  224  U.  S.  383, 

56  L.  ed.  810,  32  Sup.  Ct  Rep.  507;  Stand- 
ard Sanitary  Mfg.  Co.  ▼.  United  States, 
226  U.  S.  20,  57  L.  ed.  107,  33  Sup.  Ct. 
Rep.  0;  United  States  v.  Union  P.  R.  Co. 
226  U.  S.  61,  57  L.  ed.  124,  33  Sup.  Ct. 
Rep.  53;  United  States  v.  Reading  Co.  226 
U.  S.  324,  57  U  edL  243,  33  Sup.  Ct.  Rep. 
90;  United  States  v.  Patten,  226  U.  S.  525, 

57  L.  ed.  333,  44  L.R.A.(N.S.)  325,  33  Sup. 
Ct.  Rep.  141;  Nash  v.  United  States,  229 
U.  S.  373,  57  L.  ed.  1232,  33  Sup.  Ct.  Rep. 
780;  Straus  v.  American  Pub.  Asso.  231  U. 
S.  222,  58  L.  ed.  — ,  34  Sup.  Ct  Rep.  84.  It 
broadly  condemns  sil  combinations  and  con- 
spiracies which  restrain  the  free  and  nat- 
ural flow  of  trade  in  the  channels  of  inter- 
state commerce.  It  is  true  that  this  court 
held  in  tha  Standard  Oil  and  Tobacco  Cases, 
supra,  and  in  the  subsequent  cases  follow- 
ing them,  that  in  its  proper  construction 
the  act  was  not  intended  to  reach  normal 
and  usual  contracts  incident  to  lawful  pur-H 
poses  and  intended  to*  further  l^timata* 
trade,  and  summarizing  the  meaning  of  the 
act  in  the  Tobacco  Case,  this  court  said 
(221  U.  S.  179)  i 

"Applying  the  rule  of  reason  to  the  con« 
struction  of  the  statute,  it  was  held  in  the 
Standard  Oil  Case  that  as  the  words  're- 
straint of  trade^  at  common  law  and  in  tha 
law  of  this  country  at  the  time  of  the 
adoption  of  the  anti-trust  act  only  embraced 
acts  or  contracts  or  agreements  or  com- 
binations which  operated  to  the  prejudice 
of  the  public  interests  by  unduly  restrict- 
ing competition,  or  unduly  obstructing  tha 
due  course  of  trade,  or  which,  either  becauaa 
of  their  inherent  nature  or  effect,  or  b^ 
cause  of  the  evident  purpose  of  the  acta, 
etc.,  injuriously  restrained  trade,  that  tha 
words  aa  used  in  the  statute  were  designed 
to  have  and  did  have  but  a  like  signifi- 
cance." 

The  same  principle  was  affirmed  in  Nash 
V.  United  States,  229  U.  S.  373,  57  L.  ed. 
1232,  33  Sup.  Ct.  Rep.  780.  The  court  in 
the  Standard  Oil  Case  construed  the  act 
as  intended  to  reach  only  combinations  un- 
duly restrictive  of  the  fiow  of  commerce,  or 
unduly  restrictive  of  competition,  and,  illus- 
trating what  were  such  undue  or  unreason- 
able combinations,  it  classed  as  illegal  (p. 
58)  "all  contracts  or  acts  which  were  un- 
reasonably restrictive  of  competitive  con- 
ditions, either  from  the  nature  or  character 
of  the  contract  or  act,  or  where  the  sur- 
rounding circumstances  were  such  as  to 
justify  the  conclusion  that  they  had  not 
been  entered  into  or  performed  with  the 
legitimate  purpose  of  reasonably  forwarding 
personal  interest  and  developing  trad«^  but, 
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am  ilM  eoatrmij,  wm  «f  waA  a  eluuraetar 
M  to  giT«  riM  to  the  inferextce  or  pre- 
•umption  that  thej  had  been  entered  into 
er  done  with  the  intent  to  do  wrong  to  the 
general  pnblie  and  to  limit  the  right  of 
indiyiduals,  thus  restraining  the  free  flow 
of  commerce  and  tending  to  bring  about 
the  eviU,  such  as  enhancement  of  prioes, 
which  were  considered  to  be  against  public 
policy."  And  in  Loewe  v.  Lawlor,  supra, 
this  court  held  that  a  combination  tomboy- 
oott  the  hats  of  a  manufacturer  and  deter 
dealers  from  buying  them  in  order  to  coerce 
the  manufacturer  to  a  particular  course  of 
action  with  reference  to  labor  organizations, 
the  effect  of  the  combination  being  to  com- 
pel third  parties  and  strangers  not  to 
engage  in  a  course  of  trade  except  upon 
conditions  which  the  combination  imposed, 
was  within  the  Sherman  act.  In  Gompers 
T.  Buck's  Stove  k  Range  Co.  221  U.  8.  418, 
55  L.  ed.  797,  34  L.R.A.(N.S.)  874,  31  Sup. 
Ct.  Rep.  492,  after  citing  Loewe  t.  Lawlor, 
supra,  this  court  said  (p.  438) : 

"But  the  principle  announced  by  the  court 
was  general.  It  [the  Sherman  act]  covered 
any  illegal  means  by  which  interstate  com- 
merce ia  restrained,  whether  by  unlawful 
combinations  of  capital,  or  unlawful  com- 
binations of  labor;  and  we  think  also 
whether  the  restraint  be  occasioned  by  un- 
lawful oontracts,  trusts,  pooling  arrange- 
ments, blacklists,  boycotts,  coercion,  threats, 
intimidation,  and  whether  these  be  made 
effective,  in  whole  or  in  part,  by  acts, 
words,  or  printed  matter.** 

And  see  W.  W.  Montague  k  Co.  t.  Lowry, 
193  U.  8.  88,  48  L.  ed.  608,  24  Sup.  Ct  Rep. 
307. 

These  principles  are  applicable  to  this 
situation.  Here  are  wholesale  dealers  in 
large  number  engaged  in  interstate  trade 
upon  whom  it  is  proposed  to  impose  as  a 
condition  of  carrying  on  that  trade  that 
they  shall  not  aell  in  such  manner  that  a 
local  retail  dealer  may  regard  such  sale 
as  an  infringement  of  his  exclusive  right  to 
trade,  upcm  pain  of  being  reported  as  an 
unfair  dealer  to  a  large  number  of  other 
retail  dealers  associated  with  the  offended 
iealer,  the  purpose  being  to  keep  the  whole- 
saler from  dealing  not  only  with  the  par- 
ticular dealer  who  reports  him,  but  with 
all  others  of  the  class  who  may  be  informed 
of  his  delinquency.  "Section  1  of  the  act 
•  .  .  is  not  confined  to  voluntary  re- 
straints, as  where  persons  engaged  in  inter- 
state trade  or  commerce  agree  to  suppress 
eompetition  among  themselves,  but  includes 
as  well  involuntary  restraints,  as  where 
H  persons  not  so  engaged  conspire  to  compel 
•  action  by  others,  or  to  create  artiflcial*con- 
ditions,  which  necessarily  impede  or  burden 
the  due  course  of  such  trade  or  commerce, 


or  restrict  tlie  eommon  liberty  to  aogaffr 
therein.**  United  SUtes  v.  Patten,  226  U. 
S.  541,  57  L.  ed.  341,  44  UELA.(N.S.)  32ft,. 
33  Sup.  Ct.  Rep.  141.  This  record  abounds* 
in  instances  where  the  offending  dealer  was 
thus  reported,  the  hoped-for  effect,  unless- 
he  discontinued  the  offending  practice,  re- 
alized, and  his  trade  directly  and  appre- 
ciably impaired. 

But  it  is  said  that  in  order  to  show  a 
combination  or  conspiracy  within  the  Sher- 
man  act  some   agreement   must  be  shown 
under  which  the  concerted  action  is  taken. 
It  is  elementary,  however,  that  conspiracies^ 
are  seldom  capable  of  proof  by  direct  testi- 
mony, and  may  be  inferred  from  the  things^ 
actually  done;  and  when,  in  this  case,  by 
concerted  action  the  names  of  wholesalers- 
who  were  reported  as  having  made  sales  to 
consumers  were  periodically  reported  to  the 
other  members  of  the  associations,  the  con- 
spiracy to  accomplish  that  which  was  the- 
natural  consequence  of  such  action  may  be- 
readily  inferred. 

The  circulation  of  these  reports  not  only 
tends  to  directly  restrain  the  freedom  it 
commerce  by  preventing'  the  listed  dealers* 
from  entering  into  competition  with  re- 
tailers, as  was  held  by  the  district  courts 
but  it  directly  tends  to  prevent  other  re- 
tailers who  have  no  personal  grievanos- 
against  him,  and  with  whom  he  might  trade^ 
from  so  doing,  they  being  deterred  solely 
because  of  the  influence  of  the  report  cir- 
culated among  the  members  of  the  associa- 
tions. In  other  words,  the  trade  of  tho 
wholesaler  with  strangers  was  directly  af- 
fected, not  because  of  any  supposed  wrong 
which  he  had  done  to  them,  but  because 
of  the  grievance  of  a  member  of  one  of  the 
associations,  who  had  reported  a  wrong  to 
himself,  which  grievance,  when  brought  to 
the  attention  of  others,  it  was  hoped  would 
deter  them  from  dealing  with  the  offending 
party.  This  practice  takes  the  case  out  of 
those  normal  and  usual  agreements  in  aid 
of  trade  and  commerce  which  may  be  foundg, 
not  to  be  within  the  act,  and  puts  it  withing 
the  prohibited  class  of  undue  and  unreason** 
able  restraints,  such  as  was  the  particular 
subject  of  condemnation  in  Loewe  v.  Law« 
lor,  208  U.  S.  274,  300,  62  L.  ed.  488,  501, 
28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  815. 

The  argument  that  the  course  pursued  Is 
necessary  to  the  protection  of  the  retail 
trade  and  promotive  of  the  public  welfare  in 
providing  retail  facilities  Is  answered  by 
the  fact  that  Congress,  with  the  right  to 
control  the  fleld  of  interstate  commerce, 
has  so  legislated  as  to  prevent  resort  to 
practices  which  unduly  restrain  competition 
or  unduly  obstruct  the  free  flow  of  such 
commerce,  and  private  choice  of  means  must 
yield  to  the  national  authority  thus  exerted. 
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AiAjwUm  Plp«  ft  Steel  Go.  t.  United  States, 
175  U.  S.  211,  241,  242,  44  L.  ed.  136,  147, 
14S,  20  Sup.  Ct  Rep.  96. 

Anderson  t.  United  States,  171  U.  8. 
604,  43  L.  ed.  300,  19  Sup.  Ct.  Rep.  50,  fii 
eited  and  relied  upon  hj  the  appellants. 
In  that  case  this  court  sustained,  as  against 
an  attack  under  the  Sherman  law,  the 
legality  of  an  association  called  the  Traders' 
Liye  Stock  Exchange  in  Kansas  Citj.  An 
agreement  among  purchasers  of  cattle  for 
the  purpose  of  regulating  and  controlling 
the  local  business  among  themselves  had 
been  entered  into,  and  one  of  the  rules  pro- 
Tided  that  the  members  of  the  exchange 
should  not  deal  with  any  other  yard  trader 
unless  he  was  a  member  of  such  exchange. 
It  was  said  (p.  613) : 

There  is  no  evidence  that  these  defend* 
•ats  have  in  any  manner  other  than  by  the 
rules  above  mentioned  hindered  or  impeded 
ethers  In  shipping,  trading,  or  selling  their 
stock,  or  that  they  have  in  any  way  inter* 
fared  with  the  freedom  of  access  to  the 
stock  yards  of  any  and  all  other  traders 
and  purchasers,  or  hindered  their  obtaining 
the  same  facilities  which  were  therein  af- 
forded by  the  stock  yards  company  to  the 
•defendants  as  members  of  the  exehsjige,  and 
we  think  the  evidence  does  not  tend  to 
show  that  the  above  results  have  flowed 
^from  the  adoption  and  enforcement  of  the 
2  rules  and  regulations  referred  to." 
«  *  As  distinguished  from  this  situation  ths 
present  case  shows  that  the  trade  of  ths 
listed  wholesalers  is  hindered  or  impeded; 
that  competition  is  suppressed  and  the  nai> 
ural  flow  of  commerce  interfered  with  as 
-ths  direct  result  of  the  circulation  of  the 
•official  reports  in  the  manner  stated.  The 
-ease  is  quite  different  from  the  Anderson 
•Cass.  And  see  W.  W.  Montague  ft  Co.  t. 
Lowry,  193  U.  S.  48,  48  L.  ed.  612,  24  Sup. 
Ct.  Rep.  807. 

A  retail  dealer  has  the  unquestioned  right 
io  stop  dealing  with  a  wholesaler  for 
reasons  sufficient  to  himself,  and  may  do  so 
because  he  thinks  such  dealer  is  acting  un- 
fairly in  trying  to  undermine  his  trade. 
"But,"  as  was  said  by  Mr.  Justice  Lurton, 
speaking  for  the  court  in  Grenada  Lumber 
Co.  V.  Mississippi,  217  U.  S.  433,  64  L.  ed. 
826,  30  Sup.  Ct.  Rep.  535,  ''when  the  plain- 
tiffs in  error  combine  and  agree  that  no 
one  of  them  will  trade  with  any  producer 
or  wholesaler  who  shall  sell  to  a  consumer 
within  the  trade  range  of  any  of  them, 
quite  another  case  is  presented.  An  act 
harmless  when  done  by  one  may  become  a 
public  wrong  when  done  by  many  acting 
in  concert,  for  it  then  takes  on  the  form 
of  a  conspiracy,  and  may  be  prohibited  or 
punished,   if  the  result  be  hurtful  to  ths 


pnblis  or  to  the  individual  against  whoss 
the  concerted  action  is  directed." 

When  the  retailer  goes  beyond  bis  per* 
sonal  right,  and,  conspiring  and  combining 
with  others  of  like  purpose,  seeks  to  ob- 
struct the  free  course  of  interstate  trade 
and  commerce  and  to  unduly  suppress  com- 
petition by  placing  obnoxious  wholesale 
dealers  under  the  coercive  influence  of  a 
condemnatory  report  circulated  among 
others,  actual  or  possible  customers  of  the 
oifenders,  he  exceeds  his  lawful  rights,  and 
such  action  brings  him  and  those  acting 
with  him  within  the  condemnation  of  ths 
act  of  Congress  and  ths  District  Court  was 
right  in  so  holding.  It  follows  that  its 
dseres  must  be  affirmed. 


G34  U.  B.  Ml) 

WESTERN    UNION    TELEGRAPH    COM- 
PANY,  Plff.  in  Err., 

V. 

WILLIAM  BROWN  and  Rosa  Brown. 

United  States  (S  3*)— Exclusive  Con- 
trol OVER  District  of  Coluubia^Ao- 
noN  IN  State  Coubt. 

1.  Damages  for  mental  anguish,  arising 

out  of  the  negligent  failure  of  a  telegraph 

company  to  deliver  in  the  citv  of  Waging* 

ton  a  telegram  forwarded  without  delay  to 

that  city  from  the  company's  office  in  South 

Carolina,  where  it  was  received,  cannot  bs 

recovered  in  an  action  of  tort  in  the  South 

Carolina  courts,  under  the  authori^  of  S. 

C.  Civ.  Code,   |  2228,  without  infringing 

upon  the  exclusiveness  of  the  control  of  the 

United  States  over  the  District  of  Columbia. 
[Bd.  Note.— For  other  cases,  see  United  States, 
Cent  Dig.  §  S ;  Doe.  Dig.  8  3.*] 

Commerce  (f  28*)— State  REotTLAXiON  or 
Telegraph     Companies— Mental    An* 

OUISH. 

2.  A  recovery  in  an  action  of  tort  in  the 
South  Carolina  courts  of  damages  for  men* 
tal  anguish  arising  out  of  the  negligent 
failure  of  a  telm-aph  company  to  deliver 
in  the  dt^  of  Washington  a  telegram  for* 
warded  without  delay  to  that  city  from  the 
company's  office  in  South  Carolina,  where 
it  was  received,  cannot  be  authorized,  as 
is  done  by  S.  C.  Civ.  Code,  §  2223,  as  con* 
strued  by  the  state  courts,  without  violating 
the  commerce  clause  of  the  Federal  Consti- 
tution. 

[Bd.  Note.— For  other  cases,  see  Oommerce, 
CenL  Dig.  9  22 ;  Dec.  Dig.  9  2S.*J 

[No.  355.] 

Argued   May   6,   1914.     Decided  June  22, 

1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed,  on  a  second  ap- 
peal, a  judgment  of  the  Court  of  Common 
Pleas  of  ths  County  of  Charleston,  in  that 
state,  in  favor  of  plaintiffs  in  an  action  to 
recover  damages  for  mental  anguish  arising 
out  of  the  failure  of  a  telegraph  company  to 
deliver  a  message.     Reversed. 


•For  other  casee  see  same  topie  a  9  nximbbb  In  Dee.  a  Am.  Digs.  1907  to  date,  4t  Rep'r  Indexes 
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Sm  Mm6  case  b«low,  92  8.  G.  854,  70 
S.  E.  542. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rnsh  Ta^rsart,  Francis  Ray- 
mond Stark,  George  H.  Fearons,  and  Julian 
Mitchell  for  plaintiff  in  error. 

Messrs.  Frank  J.  Hogran,  W.  Turner 
Logan,  and  John  P.  Grace  for  defendant  in 
^  error. 

*      Mr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  tort  brought  by  the 
party  to  whom  a  telegraphic  message  was 
addressed.  The  message  was  delivered  to 
the  company  in  South  Carolina,  addressed 
to  the  plaintiff  in  Washington,  District  of 
Columbia,  and  read,  "Come  at  once.  Your 
sister  died  this  morning."  It  was  for- 
warded without  delay  to  Washington,  but 
there,  through  n^ligence,  as  the  jury  found, 
was  not  delivered.  The  declaration  alleges 
that  the  failure  caused  the  plaintiff  to  miss 
attending  her  sister's  funeral  in  South 
Carolina,  and  subjected  the  plaintiff  to  men- 
tal anguish,  which  of  itself  is  made  a  cause 
of  action  by  a  statute  of  South  Carolina. 
Civil  Code,  §  2223.  The  defendants  in  error 
state  that  the  action  was  brought  under 
this  section.  There  was  a  trial  at  which, 
by  the  instructions  to  the  jury,  a  recovery 
was  allowed  under  the  act  for  the  negligence 
in  Washington,  irrespective  of  the  law  pre- 
vailing here.  The  jury  found  a  verdict  for 
$760,  which  was  sustained  by  the  supreme 
court  of  the  state.  92  S.  C.  354,  75  S.  £. 
542.  The  plaintiff  in  error  saved  its  rights 
under  the  Constitution  of  the  United  States 
(so  plainly  that  it  is  not  necessary  to  dis- 
cuss the  matter),  and  brought  the  case  here, 
jt  Whatever  variations  of  opinion  and  prac- 
•  tice  there  may^have  been,  it  is  established 
as  the  law  of  this  court  that  when  a  person 
recovers  in  one  jurisdiction  for  a  tort  com- 
mitted in  another,  he  does  so  on  the  ground 
of  an  obligation  incurred  at  the  place  of 
the  tort  that  accompanies  the  person  of  the 
defendant  elsewhere,  and  that  is  not  only 
the  ground  but  the  measure  of  the  maxi- 
mum recovery.  Slater  v.  Mexican  Nat.  H. 
Co.  194  U.  S.  120,  126,  8  L.  ed.  900,  902, 
24  Sup.  Ct.  Rep.  581;  Cuba  R.  Co.  v.  Cros- 
by, 222  U.  S.  473,  478,  480,  56  L.  ed.  274- 
276,  38  L.R.A.(N.S.)  40,  32  Sup.  Ct. 
Rep.  132.  (A  limitation  of  liability  may 
stand  on  different  grounds.  Oceanic  Steam 
Kav.  Co.  V.  Mellor,  May  25,  1914  [233  U. 
B.  718,  58  L.  ed.  — ,34  Sup.  Ct  Rep.  754]). 
The  injustice  of  imposing  a  greater  liability 
than  that  created  by  the  law  governing  the 
conduct  of  the  parties  at  the  time  of  the 
act  or  omission  complained  of  is  obvious; 
and  when  a  state  attempts  in  this  manner 
to  affect  conduct  outside  its  jurisdiction,  or 


the  consequences  of  such  conduct,  and  to 
infringe  upon  the  power  of  the  United 
States,  it  must  fail.  The  principle  would 
be  illustrated  by  supposing  a  direct  clash 
between  the  state  and  Federal  statutes: 
but  it  is  the  same  whenever  the  state  under- 
takes to  go  beyond  its  jurisdiction  into  ter- 
ritory where  the  United  States  has  exclu- 
sive control.  Western  U.  Teleg.  Co.  v. 
Chiles,  214  U.  S.  274,  53  L.  ed.  994,  29  Sup. 
Ct.  Rep.  613;  see  also  Western  U.  Teleg. 
Co.  V.  Commercial  Mill.  Co.  218  U.  S.  406, 
416,  54  L.  ed.  1088,  1091,  36  L.R.A.(N.S.) 
220,  31  Sup.  Ct.  Rep.  59,  21  Ann.  Cas.  815. 

What  we  have  said  is  enough  to  disposa 
of  the  case.  But  the  act  also  is  objection- 
able in  its  aspect  of  an  attempt  to  regulate 
commerce  among  the  states.  That  is,  as 
construed,  it  attempts  to  determine  the  con- 
duct required  of  the  tel^raph  company  in 
transmitting  a  message  from  one  state  to 
another  or  to  this  District  by  determining 
the  consequences  of  not  pursuing  such  eon- 
duct,  and  in  that  way  encounters  Western 
U.  Teleg.  Co.  v.  Pendleton,  122  U.  S.  347, 
80  L.  ed.  1187,  1  Inters.  Com.  Rep.  306,  7 
Sup.  Ct.  Rep.  1126,  a  decision  in  no  way 
qualified  by  Western  U.  Teleg.  Co.  v.  Com- 
mercial Mill.  Co.  218  U.  S.  406,  54  L.  ed. 
1088,  36  L.R.A.(N.S.)  220,  31  Sup.  Ct  Rep. 
59,  21  Ann.  Cas.  815. 

Judgment  reversed. 

^— -  (»4  U.  8.  648) 

UNITED  STATES  et  al.,  Appts., 

V. 

OHIO  OIL  COMPANY.  (No.  481.) 
UNITED  STATES  et  aL,  Appta., 

V. 

STANDARD  OIL  COMPANY.  (No.  482.) 


UNITED  STATES  et  al.,  Appts., 

V. 

STANDARD  OIL  COMPANY  OP  LOUIS- 
I  ANA.  (No.  483.) 


UNITED  STATES  et  al.,  Appts., 

V. 

PRAIRIE   OIL   ft  GAS   COMPANY.    (Na 

506.) 


UNITED  STATES  et  al.,  Appts., 

V. 

UNCLE  SAM  OIL  COMPANY.  (No.  507.) 


UNITED  STATES  ct  aL,  Appts., 

V. 

ROBERT  D.  BENSON  et  al..  Doing  Busi- 
ness  under  the  Partnership  Name  of  the 
Tide  Water  Pipe  Company,  Limited.  (No. 
508.) 

Carrigbs  (§  25*)— Who  abb— Pipe  Lines 
—Government  CJontroi/— "Common  Oab" 

BIERS." 

1.  Oil    companies    controlling    interstate 


*For  other  cases  see  same  topic  &  S  mitmber  In  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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pipe  lines  in  which  ii  carried  all  oil  offered 
between  the  oil  fields  east  of  California  and 
the  Atlantic  seaboard  upon  condition  that 
the  offerer  shall  first  sell  the  oil  to  them  on 
practically  their  own  terms  are  embraced 
oy  the  provision  of  the  act  of  June  29,  1906 
(84  Stat  at  L.  684,  chap.  8681),i  extending 
the  operation  of  the  interstate  commerce  act 
of  February  4,  1887  (24  Stat,  at  L.  379, 
ehap.  104,  U.  S.  Ck>mp.  Stat.  1901,  p.  3154), 
to  persons  or  corporations  engaged  in  the 
transportation  of  oil  by  means  of  pipe  lines, 
^who  shall  be  considered  and  held  to  be 
common  carriers  within  the  meaning  and 
purpose  of  this  act.** 

[1M.  Note^-— For  other  cases,  see  Carriers,  Deo. 
Dig.  f  26.* 

For  other  deflnitlons,  see  Words  and  Phrases, 
Tol.  2,  pp.  1313-1319;  yd.  8,  p.  7607.] 

Ck>MMEBCE   (8  33*)— What  is— TranbpoB' 
TATioN  OF  Oil  in  Pips  Lines. 

2.  The  transportation  of  oil  in  pipe  lines 
between  points  in  different  states  is  inter- 
state commerce,  although  all  the  oil  tran^ 
ported  may  belong  to  the  owners  of  ths 
pipe  lines. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig  11  M,  81;  Deo.  Dig.  I  83.*] 

Constitutional     Law     ({     297*)  — Pipe 
Lines—Dub  Pbocess  of  Law. 

3.  Construing  the  proTlsions  of  the  act  of 

June  29,  1906,  extending  the  operation  of 

the  interstate  commerce  act  of  February  4, 

1887,  to  persons  or  corporations  engaged  in 

the  transportation  of  oil  by  pipe  lines,  as 

embracing  existing  pipe  lines  controlled  by 

oil    companies    In    which    is    curled    au 

oil    oifered    between    the    oil    fields    east 

•f   California   and   the   Atlantic   seaboard 

upon  condition  that  the  offerer  shall  first 

smI  them  the  oil  on  practically  their  own 

terms,  does  not  render  the  statute  invalid 

under  U.  S.  Const.,  6th  Amend.,  but  it  is  a 

▼alid   exercise  by   Congress  of   its  control 

vrer  interstate  commerce. 

[BML  Note.— For  other  cases,  see  Constltational 
Iaw,  Cent.  Dig.  ||  832-884 ;  Dec.  Dig.  §  287.*1 

CaBBIEBS      (§     25*)— COMICEBCE      (f     33*)— 

Fife  Lines— Govebnment  Contbol. 

4.  An  oil  company  using  a  pipe  line  solely 
for  ths  purpose  of  conducting  its  own  oil 
from  its  own  wells  in  one  state  to  its  own 
refinery  in  another  state  is  not  comprehend- 
ed by  the  proyisions  of  the  act  of  June  29, 
1906,  extending  the  operation  of  the  inter- 
state commerce  act  of  February  4,  1887,  to 
persons  or  corporations  engaged  in  the 
transportation  of  oil  by  means  of  pipe  lines, 
"who  shall  be  considered  and  held  to  be 
eommon  carriers  within  the  meaning  and 
purpose  of  this  act." 

[Bd.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  25;*  Commerce,  Cent.  Dig.  fiS  26,  81;  Dec. 
Dig.  §  88.*] 

[Nos.  481,  482,  483,  606,  507,  608.] 

'Argued  and  submitted  October  15  and  16, 
1914.    Decided  June  22,  1914. 

SIX  APPEALS  from  the  United  States 
Commerce  Court  to  review  decrees  en- 
joining the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commission  requiring 


parties  in  control  of  oil  pipe  lines  to  file 
with  the  Commission  schedules  of  rates  and 
eharges  for  transportation.  Decree  in  No» 
507  affirmed;  otiicr  decrees  reversed. 

See  same  case  below,  204  Fed.  798. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  DstIs  for  the  United 
States. 

Mr.  Cliarles  W.  Needham  for  the  Inter- 
state Commerce  Commission. 

Messrs.  John  G.  Milbum,  Frank  L. 
Crawford,  and  Walter  F.  Taylor  for  appel- 
lee in  No.  481. 

Messrs.  John  G.  Mllbnm,  Chester  O. 
Swain,  and  M.  F.  Elliott  for  appellee  in 
Nos.  482  and  483. 

Messrs.  W.  8.  Fitapatrick,  J.  B.  F. 
Cates,  L.  W.  Keplinger,  and  C.  W.  Trickett 
for  appellee  In  No.  606. 

Mr.  Albert  L.  Wilson  for  appellee  in  No. 
507. 

Messrs.  W,  I.  liowts,  Archibald  F. 
Jones,  and  R.  IL  Lewis  for  appellees  in  No. 
508. 

10 

•  Mr.  Justice  Hohace  delivered  the  opin-* 
ion  el  the  court: 

By  the  act  of  Congress  of  June  29,  1906, 
chap.  3591,  34  Stat,  at  L.  584,  the  act  to 
regulate  conmierce  was  amended  so  that 
the  1st  section  reads  in  part  as  follows: 
"That  the  provisions  of  this  act  slutll  ap- 
ply to  any  corporation  or  any  person  orio 
persons  engaged  in  the  transportation  of  *oili? 
or  other  commodity,  except  water  and  ex- 
cept natural  or  artificial  gas,  by  means  of 
pipe  lines,  or  partly  by  pipe  lines  and  partly 
by  railroad,  or  partly  by  pipe  lines  and 
partly  by  water,  who  shall  be  considered 
and  held  to  be  eommon  carriers  within  the 
meaning  and  purpose  of  this  act."  There- 
after  the  Interstate  Commerce  Commission 
issued  an  order  requiring  the  appellees, 
among  others,  being  parties  in  control  of 
pipe  lines,  to  file  with  the  Commission 
schedules  of  their  rates  and  charges  for 
the  transportation  of  oiL  24  Intera  Com. 
Rep.  1.  The  appellees  thereupon  brought 
suit  in  the  commerce  court  to  set  aside  and 
annul  the  order,  and  a  preliminary  injunc- 
tion was  issued  by  that  court,  on  the  broad 
ground  that  the  statute  applies  to  every 
pipe  line  that  crosses  a  state  boundary,  and 
that  thus  construed  it  is  unconstitutionaL 
204  Fed.  798.  The  United  States,  the  In- 
terstate Commerce  Commission,  and  other 
intervening  respondents  appealed. 

The  circumstances  in  which  the  amend- 
ment was  passed  are  known  to  eveiVone. 
The  Standard  Oil  Company,  a  New  Jersey 
corporation,  owned  the  stock  of  the  New 
York  Transit  Company,  a  pipe  line  made  a 
common  carrier  by  the  laws  of  New  York, 
and  of  the  National  Transit  Company,  a 


*For  other  cases  see  same  topic  &  S  number  In  Dec.  A  Am.  Diss.  1907  to  date,  4fc  Rep'r  Indexes 
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PcnnijlTaiiift  eorpormtion  of  Ifte  eharaetov 
«nd  by  these  it  eonnected  the  AppftlachUw 
oil  field  with  its  refineries  in  the  east  It 
owned  nearly  all  the  stock  of  the  Ohio  Oil 
Company,  which  eonnected  the  Lima-Indi- 
ana field  with  its  system;  and  the  National 
Transit  Company,  controlled  by  it,  owned 
nearly  all  the  stock  of  the  Prairie  Oil  A  Gas 
Company,  which  ran  from  the  mid-conti- 
nent  field  in  Oklahoma  and  Kansas  and  the 
^  Caddo  field  in  Louisiana  to  Indiana,  and 
&  connected  with  the  previously  mentioned 
•  lines.  It  also  was  largely  interested  in  the 
Tide  Water  Pipe  Company,  Limited,  which 
connected  with  the  Appalachian  and  other 
fields  and  pursued  the  methods  of  the  Stand- 
ard Oil  Company  about  to  be  deseribed. 
By  the  before-mentioned  and  subordinate 
lines  the  Standard  Oil  Company  had  made 
itself  master  of  the  only  practicable  oil 
transportation  between  the  oil  fields  east 
of  California  and  the  Atlantic  ocean,  and 
carried  much  the  greater  part  of  the  oil 
between  those  points.  Before  the  recent 
dissolution,  the  New  York  and  Pennsylva- 
nia companies  had  extended  their  lines  into 
New  Jersey  and  Maryland  to  the  refineries, 
and  the  laws  of  those  states  did  not  require 
them  to  be  common  carriers.  To  meet  the 
present  amendment  the  Standard  Oil  Com- 
pany took  a  conTeyance  of  the  New  Jersey 
and  Maryland  lines,  and  the  common  car- 
rier lines  now  end  at  insignificant  places 
where  there  are  neither  market  nor  ap- 
pliances except  those  of  the  Standard  OU, 
by  which  it  would  seem  that  the  whole 
transport  of  the  carriers'  lines  is  received. 
There  is  what  seems  to  be  merely  a  formal 
breach  of  continuity  when  the  carriers' 
pipes  stop.  The  change  Is  not  material  to 
our  view  of  the  case. 

Availing  itself  of  its  monopoly  of  the 
means  of  transportation  the  Standard  Oil 
Company  refused,  through  its  subordinates, 
to  carry  any  oil  unless  the  same  was  sold  to 
it  or  to  them,  and  through  them  to  it,  on 
terms  more  or  less  dictated  by  itself.  In 
this  way  it  made  itself  master  of  the  fields 
without  the  necessity  of  owning  them,  and 
carried  across  half  the  continent  a  great 
subject  of  international  commerce  coming 
from  many  owners,  but,  by  the  duress  of 
which  the  Standard  Oil  Company  was  mas- 
ter, carrying  it  all  as  its  own.  The  main 
question  is  whether  the  act  does  and  con- 
stitutionally can  apply  to  the  several  con- 
stituents that  then  had  been  united  into  a 
single  line. 

Taking  up  first  the  construction  of  the 
statute,  we  think  it  plain  that  it  was  in- 
tended to  reach  the  combination  of  pipe 
lines  that  we  have  described.  The  provi- 
sions of  the  act  are  to  apply  to  any  per- 
son engaged   in  the  transportation  of  oil 


by  means  ol  pipe  lines.    The  words  '^he 
shall  be  considered  and  held  to  be  conomon 
carriers  within  the  meaning  and  purpose  S 
of  this  act"  obviously  are  not^intended  to* 
cut   down   the  generality   of   the  previous 
declaration  to  the  meaning  that  only  those 
shall  be  held  common  carriers  within  the 
act  who  were  common  carriers  in  a  technical 
sense,  but  an  injunction  that  those  in  con- 
trol of  pipe  lines  and  engaged  in  the  trans- 
portation of  oil  shall  be  dealt  with  as  such. 
If  the  Standard  Oil  Company  and  its  co- 
operating companies  were  not  so  engaged 
no  one  was.    It  not  only  would  be  a  sacrifice 
of  fact  to  form,  but  would  empty  the  act 
if  the  carriage  to  the  seaboard  of  nearly 
all  the  oil  east  of  California  were  held  not 
to  be  transportation  within  its  meaning,  b^ 
cause  by  the  exercise  of  their  power  the 
carriers  imposed  as  a  condition  to  the  car- 
riage a  sale  to  themselves.    As  applied  to 
them,  while  the  amendment  does  not  com- 
pel tJiem  to  continue  in  operation,  it  does 
require   them    not   to  continue   except   as 
common  carriers.    That  is  the  plain  mean- 
ing, as  has  been  held  with  regard  to  other 
statutes  similarly  framed.    Atlantic  Coast 
Line  R.  Ca  v.  Riverside  Mills,  219  U.  8. 
186,  195,  203,  65  L.  ed.  167,  178,  181,  31 
L.R.A.(N.S.)  7,  31  Sup.  Ct  Rep.  164.    Ito 
evident  purpose  was  to   bring  within   its 
scope  pipe  lines  that,  although  not  tech* 
nically  conunon  carriers,  yet  were  carrying 
all  oil  offered,  if  only  the  offerers  would  sell 
at  their  price. 

The  only  matter  requiring  much  eonsid* 
eration  is  the  constitutionality  of  the  act. 
That  the  transportation  is  commerce  among 
the  states  we  think  clear,  lliat  conception 
cannot  be  made  wholly  dependent  upon 
technical  questions  of  title,  and  the  fad 
that  the  oils  transported  belonged  to  the 
owner  of  the  pipe  line  is  not  conclusive 
against  the  transportation  being  such  com* 
merce.  Rearick  v.  Pennsylvania,  203  U.  S. 
507,  512,  51  L.  ed.  295,  297,  27  Sup.  Ct. 
Rep.  159.  See  Texas  &  N.  O.  R.  Co.  v. 
Sabine  Tram  Co.  227  U.  S.  Ill,  57  L.  ed. 
442,  33  Sup.  Ct.  Rep.  229.  The  situation 
that  we  have  described  would  make  it  il- 
lusory to  deny  the  title  of  commerce  to  such 
transportation,  beginning  in  purchase  and 
ending  in  sale,  for  the  same  reasons  that 
make  it  transportation  within  the  act. 

The  control  of  Congress  over  commerces 
among  the* states  cannot  be  made  a  means!? 
ef  exercising  powers  not  intrusted  to  it  by 
the  Constitution,  but  it  may  require  those 
who  are  common  carriers  in  substance  to 
become  so  in  form.  So  far  as  the  statute 
contemplates  future  pipe  lines  and  pre- 
scribes the  conditions  upon  which  they  may 
be  established  there  can  be  no  doubt  that 
it  is  valid.     So  the  objection  is  narrowed 
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to  t]i«  teel  tkai  it  applies  to  lines  already 
engaged  in  trantportation.  But»  as  we  al- 
ready  hare  intimated,  those  lines  that  ws 
are  considering  are  common  carriers  now 
in  everjthing  but  form.  They  carry  every- 
body's oil  to  a  market,  although  they  com- 
pel outsiders  to  sell  it  before  taking  it 
into  their  pipes.  The  answer  to  their  objec- 
tion is  not  that  they  may  give  up  the  bus!*' 
ness,  but  that,  as  applied  to  them,  the  stat- 
ute practically  means  no  more  than  they 
must  give  up  requiring  a  sale  to  themselves 
before  carrying  the  oil  that  they  now  re- 
ceive. The  whole  case  is  that  the  appellees, 
if  they  carry,  must  do  it  in  a  way  that  they 
do  not  like.  There  is  no  taking  and  it  does 
not  become  necessary  to  consider  how  far 
Congress  could  subject  them  to  pecuniary 
loss  without  compensation  in  order  to  ac- 
complish the  end  in  view.  Hoke  ▼.  United 
States,  227  U.  8.  308,  323,  57  L.  ed.  523, 
527,  43  L.R.A.(N.S.)  906,  33  Sup.  Ct.  Rep. 
281,  Ann.  Cas.  1913E,  905;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  821,  357, 
47  L.  ed.  492,  501,  23  Sup.  Ct.  Rep.  321, 
13  Am.  Crim.  Rep.  561. 

These  considerations  seem  to  us  sufficient 
to  dispose  of  the  cases  of  the  Standard  Oil 
Company,  the  Ohio  Oil  Company,  the 
Prairie  Oil  &  Qas  Company,  and  the  Tide 
Water  Pipe  Company,  Limited.  The  Stand- 
ard Oil  Company  of  Louisiana  was  incor- 
porated since  the  passage  of  the  amend- 
ment, and  before  the  banning  of  this  suit, 
to  break  up  the  monopoly  of  the  New  Jer- 
s^  Standard  Oil  Company.  It  buys  a  large 
part  of  its  oil  from  the  Prairie  Oil  &  Gas 
Company,  which  buys  it  at  the  wells  in  the 
mid-continent  field  and  transfers  the  title 
to  the  Louisiana  Company  in  that  state. 
Its  case  also  is  covered  by  what  we  have 
said. 
e  There  remains  to  be  considered  only  the 
•  Uncle  Sam  Oil* Company.  This  company 
has  a  refinery  in  Kansas  and  oil  wells  in 
Oklahoma,  with  a  pipe  line  connecting  the 
two  which  it  has  used  for  the  sole  purpose 
of  conducting  oil  from  its  own  wells  to  its 
own  refinery.  It  would  be  a  perversion  of 
language,  considering  the  sense  in  which  it 
is  used  in  the  statute,  to  say  that  a  man 
was  engaged  in  the  transportation  of  water 
whenever  he  pumped  a  pail  of  water  from 
his  well  to  his  house.  So  as  to  oil.  When, 
as  in  this  case,  a  company  is  simply  draw- 
ing oil  from  its  own  wells  across  a  state 
line  to  its  own  refinery,  for  its  own  use, 
and  that  is  all,  we  do  not  regard  it  as  fall- 
ing within  the  description  of  the  act,  the 
transportation  being  merely  an  incident  to 
use  at  the  end.  In  that  case  the  decree  will 
be  affirmed.  In  the  others  the  decree  will 
te  reversed. 
Ko.  507,  decree  affirmed. 
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Nos.  481,  482,  483,  606,  and  608,  decreet* 
.reversed. 

The  Chief  Justio^  concurring: 
Agreeing  in  every  particular  with  the 
conclusions  of  the  court  and  with  its  rea- 
soning except  as  to  the  one  special  subject, 
my  concurrence  as  to  that  matter,  because 
of  its  importance,  is  separately  stated.  Thr 
matter  to  which  I  refer  is  the  exclusion  of 
the  Uncle  Sam  Oil  Company  from  the  opera- 
tion of  the  act.  The  view  which  leads  the- 
court  to  exclude  it  is  that  the  company  was- 
not  engaged  in  transportation  under  the 
statute, — a  conclusion  to  which  I  do  not 
assent.  The  facts  are  these:  That  com- 
pany owns  wells  in  one  state  from  which' 
it  has  pipe  lines  to  its  refinery  in  another 
state,  and  pumps  its  own  oil  through  such 
pipe  lines  to  its  refinery;  and  the  product, 
of  course,  when  reduced  at  the  refinery, 
passes  into  the  markets  of  consumption.  It 
seems  to  me  that  the  business  thus  carried 
on  is  transportation  in  interstate  commerce 
within  the  statute.  ^  But  despite  this  I  think :9 
the  company  is  not  embraced  by  the  statute  ^ 
because  it  would  be  impossible  to  make  the 
statute  applicable  to  it  without  violating 
the  due  process  clause  of  the  5th  Amend- 
ment, since  to  apply  it  would  necessarily 
amount  to  a  taking  of  the  property  of  the 
company  without  compensation.  It  is- 
shown  beyond  question  that  the  company 
buys  no  oil,  and  by  the  methods  which  havs 
been  mentioned  simply  carries  its  own  prod- 
uct to  its  own  refinery;  in  other  words,  it 
is  engaged  in  a  purely  private  business. 
Under  these  conditions  in  my  opinion  there- 
is  no  power  under  the  Constitution  without 
the  exercise  of  the  right  of  eminent  domain 
to  convert  without  its  consent  the  privatsr 
business  of  the  company  into  a  public  one. 
Of  course  this  view  has  no  application  to 
the  other  companies  which  the  court  holds 
are  subject  to  the  act,  because,  as  pointed 
out,  the  principal  ones  were  chartered  as 
common  carriers,  and  they  all,  either  direct- 
ly or  as  a  necessary  result  of  their  associa- 
tion, were  engaged  in  buying  oil  and  ship- 
ping it  through  their  pipes;  in  other  words, 
were  doing  in  reality  a  common  carrier  busi- 
ness, disguised,  it  may  be,  in  form,  but 
not  changed  in  substance.  Under  these 
conditions  I  do  not  see  how  it  would  be 
possible  to  avoid  the  conclusion  which  the 
court  has  reached  without  declaring  that 
the  shadow,  and  not  the  substance,  was  the 
criterion  to  be  resorted  to  for  the  purpose 
of  determining  the  validity  of  the  exercise 
of  legislative  power. 

Mr.  Justice  MoKenna,  dissenting: 
I  am  unable  to  concur  in  the  judgment 
of  the  court  or  in  the  reasoning  upon  which 
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it  is  baaed.  I  pass  bj  the  oonatraction  of 
the  amendment  of  June  29,  1906,  set  out 
in  the  opinion,  although  its  application  to 
the  business  of  appellee  companies  is  in  con- 
troversy. I  shall  assume  its  application, 
S  therefore,  and  pass  to  the  other  and  more 

•  serious  questions.  Extended  discussion  •of 
them  is  not  now  possible.  Indeed,  any  dis- 
cussion may  not  be  worth  while,  as  I  ex- 
press only  my  individual  views.  In  order 
to  be  brief,  I  have  to  refer  to  the  principles 
of  the  decision  of  the  court,  and  indeed  I 
am  impelled  more  to  dissent  from  them  than 
from  the  judgment.  It  is  of  little  conse- 
quence, aside  from  the  rights  of  the  appellee 
companies,  whether  they  are  subject  to  be 
regulated  as  common  carriers,  but  it  is  of 
great  consequence  whether  the  sanctions  of 
property  be  impaired. 

The  outside  principle  of  the  decision  is 
the  power  of  Congress  to  regulate  inter- 
state conmierce;  but  to  assert  that  power 
solves  none  of  the  difficulties  of  the  ques- 
tions in  the  case.  I  need  not  pause  to 
demonstrate  that  the  exercise  of  that  power 
is  subject  to  other  provisions  of  the  Con- 
stitution, and  one  of  those  provisions  is 
invoked  by  the  appellees.  It  is  contended 
that  the  act  offends  the  6th  Amendment  in 
that  it  takes  their  property  without  due 
process  of  law.  But  what  is  due  process 
of  law,  and  wherein  does  its  requirement 
limit  the  power  of  Congress?  Neither  ques- 
tion can  be  answered  in  a  word,  and  the 
usual  considerations  are  encountered  when 
the  courts  are  called  upon  to  investigate 
the  limits  of  l^islative  power.  Autocracy 
is  free  from  such  perplexities.  When  au- 
thority can  say,  •TThe  State—it  is  I!"  it 
meets  no  impediments  to  its  exercise.  But 
that  extreme  illustration  is  not  necessary. 
Even  a  government  under  a  Constitution, 
if  it  be  unwritten,  may  have  a  power  that 
leaves  nothing  for  the  courts  to  do  other 
than  to  enforce  the  fiats  of  legislative  au- 
thority. Under  a  written  Constitution,  how- 
ever, there  is  a  sovereignty  superior  to  the 
legislature,  that  of  the  people  expressed  in 
the  Constitution.  How  to  reconcile  legis- 
lation with  the  limitations  of  the  Constitu- 
tion and  leave  government  practical  in  its 
exercise  is  a  problem  which  comes  to  this 
court  often.  It  is  the  problem  in  the  case 
^  at  bar.  It  is  to  be  regretted  that  there  is 
g  no  indisputable  standard  for  its  solution, — 

*  BO  indisputable  test  of^due  process  of  law. 
We  know  that  an  act  of  legislation  does  not 
necessarily  satisfy  it.  It  may,  however,  be 
sufScient,  or,  to  be  more  careful  and  ac- 
curate, there  may  be  a  regulation  of  the 
uses  of  property  whose  legality  cannot  be 
denied.  Regulation  is  not  a  taking,  and 
we  are  brought  to  the  inquiry,  what  uses 
of  property  will  subject  it  to  regulation? 


I  mean  regulation  ia  a  special  sense,  not  in 
the  sense  in  which  all  property,  whether  its 
uses  be  public  or  private,  is  subject  to 
regulation.  Property,"  it  is  said,  "be- 
comes clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  publie 
consequence,  and  affect  the  community  at 
large."  "When,  therefore,  one  devotes  his 
property  to  a  use  in  which  the  public  has 
an  interest,  he,  in  effect,  grants  to  the  pub- 
lic an  interest  in  that  use,  and  must  sub- 
mit to  be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the  interest 
he  has  thus  oreated."  Munn  v.  Illinois, 
94  U.  S.  lis,  24  L.  ed.  77;  Budd  v.  New 
York,  143  U.  S.  617,  36  L.  ed.  247,  4  Inters. 
Com.  Rep.  46,  12  Sup.  Ct  Rep.  468;  Brass 
V.  North  Dakota,  153  U.  S.  391,  38  U  ed. 
767,  4  Inters.  Com.  Rep.  670,  14  Sup.  Ct. 
Rep.  867;  German  AUianee  Ins.  Co.  v. 
Lewis,  233  U.  S.  889,  68  U  ed.  — ^.84  Sup. 
Ct.  Rep.  612.  Manifestly'  the  principle 
needs  the  definition  of  the  facts  of  the  cases. 
In  three  of  them  the  fees  for  storage  of 
grain  were  regulated;  In  the  other  the 
price  of  fire  insurance;  but  dominant  in 
all,  as  giving  character  to  the  property, 
was  the  fact  that  its  use  was  voluntarily 
offered  to  the  public.  There  was  no  com- 
pulsion of  use  or  service.  This  must  be 
kept  in  mind  as  the  determining  circum- 
stance. Conduct  may  be  r^fulated  which 
cannot  be  initially  commanded.  The  rates 
of  interest  may  be  regulated,  but  loans 
cannot  be  compelled.  There  is  further 
illustration  in  a  case  subsequent  to  those 
cited.  In  W.  W.  CargiU  Co.  v.  Minnesota* 
180  U.  S.  462,  46  L.  ed.  619,  21  Sup.  Ct. 
Rep.  423,  an  injunction  was  sought  against 
the  operation  of  an  elevator  and  warehouse 
situated  on  the  right  of  way  of  a  railroad 
until  its  operator  should  have  obtained  a 
license  from  the  railroad  and  warehouse 
commission  of  the  state  under  a  law  of  the 
state.  The  defendant  company  bought  andoe 
sold  grain,  although  its^elevator  was  used!? 
for  storing  its  own  grain  only.  The  state 
court  decided  that  the  business  was  of  a 
"public  character,"  and  was  •'sufiiciently 
affected  with  a  public  interest  to  warrant 
a  very  considerable  amount  of  regulation 
of  it  by  the  state.**  This  conclusion  was 
put  upon  the  ground  that  the  elevator 
was  a  kind  of  public  market  place,  and  it  was 
important  to  see  that  correct  weights  were 
had,  uniform  grades  ^ven,  proper  amount 
of  dockage  taken,  and  no  dishonest  practice 
allowed.  The  provision  for  a  license  was 
sustained.  The  act,  however,  provided  for 
many  other  regulations,  among  others,  for 
the  receipt  and  storage  of  the  grain  of 
others  and  the  rates  of  charges  therefor. 
The  state  court,  passing  on  these  and  other 
regulations,    said    that    there   were   man^ 
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proyiftions  in  th6  set  whidi  applied  only 
to  wnrehouBes  and  eleyaton  in  which  grain 
waa  stored  for  others  or  for  the  publie, 
and  which  oould  not  apply  to  sneh  ware- 
houses as  the  one  in  question,  and  there 
were  perhaps  proTisions  in  the  aet  which 
it  would  be  unconstitutional  to  apply  to 
such  wardiouses.  The  court,  howerer,  said: 
"Such  matters  need  not  be  considered  at 
this  time.  The  proyision  recognizing  license 
is  not  one  of  these."  One  of  the  judges  of 
the  court  was  of  opinion  that,  on  account 
of  the  interdependence  of  the  provisions 
•f  the  act,  many  of  them,  when  applied  to 
warehouses  not  used  for  the  storage  of 
grain  by  others,  were  beyond  tho  police 
power  of  the  state,  and  therefore  inyalid, 
and  made  the  whole  act  so.  This  court,  by 
Mr.  Justice  Harlan,  sustained  the  judgment 
of  the  state  court  and  said  "that  the  mere 
requirement  of  a  license  was  not  forbidden 
by  the  14th  Amendment."  Answering  the 
suggestion  that  other  provisions  were  re- 
pugnant to  the  Constitation  of  the  United 
States,  it  was  said  that  the  license  would 
give  authority  to  carry  on  the  business 
under  the  valid  laws  of  the  state  and  the 
valid  regulations  of  the  commission.  The 
ease,  therefore,  manifestly  decides  that  the 
^nse  of  the  warehouse  by  others  could  not 
«have  been  legally  compelled,  and  in  the 
other  cases,  as  we  have  seen,  it  was  the  act 
of  the  parties,  not  the  power  of  the  law, 
which  devoted  the  property  to  the  public 
interest.  In  the  Munn  Case  it  was  said 
of  the  owners  of  the  elevators  that  there 
was  no  attempt  to  compel  them  "to  grant 
the  public  an  interest  in  their  property,  but 
to  declare  their  obligations  if  they  used  it 
in  this  particular  manner."  And  further, 
"He  may  withdraw  his  grant  by  discontinu- 
ing the  use;  but  so  long  as  he  maintains  the 
use,  he  must  submit  to  the  control." 

In  the  cases  cited,  therefore,  there  was 
a  regulation  of  uses  which  were  extended 
voluntarily  to  others.  I  recall  no  case 
where  the  use  was  compelled,  and  by  the 
use  so  compelled  regulation  was  justified. 
The  case  at  bar  has  no  fellow  in  our  juris- 
prudence. 

These  considerations  are  not  touched 
upon  in  the  opinion  of  the  court,  and  how 
far  they  affect  the  decision  can  only  bo 
eonjecturcd.  It  may  be  not  at  alL  At 
any  rate,  other  considerations  are  given 
explicit  prominence.  The  impulse  of  the 
amendment  is  said  to  be  the  control  which 
the  Standard  Oil  Company  had  acquired 
over  the  pipe-line  transportation  of  oil. 
It  is  further  said  that  it  availed  "itself 
of  its  monopoly  of  the  means  of  trans- 
portation" by  refusing  to  carry  "through 
its  subordinates  any  oil  unless  the  tamo 
was  sold  to  thenif  and  thiooi^  thsm  to  II 
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on  terms  moro  or  leas  dictated  by  itadf, 
and  theretiy  becamo  master  of  the  fields 
without  owning  thenu"  It  is  not  very 
clear  whether  this  Is  intended  aa  a  stat^ 
ment  merely  of  tho  motive  of  the  amend* 
ment  or  of  its  legal  justification.  If  stated 
as  the  motive  of  the  amendment,  I  have  no 
concern  with  it;  as  a  justification  of  tho 
amendment,  its  foundation  must  bo  oon- 
sidered. 

The  facts  of  the  cases  the  opinion  of 
the  court  does  not  give.  They  are,  however, 
quite  necessary  to  a  discussion  of  the  que»> 
tions  which  they  present.  I  quote  the  anm- 
nuury  of  the  conmierce  court:  S 

«"The  Prairie  Oil  ft  Qas  Company  is  a* 
corporation  organized  in  1900  under  tho 
laws  of  the  state  of  Kansas.  It  owns  and 
operates  a  system  of  pipe  lines  consisting 
of  gathering  lines  in  the  mid-continent 
field,  in  the  states  of  Kansas  and  Oklahoma, 
a  trunk  line  from  that  field  to  Griffith  in 
the  state  of  Indiana,  where  it  connects  with 
the  Indiana  pipe  line,  and  a  trunk  line  in 
the  state  of  Aricansas,  connecting  the 
Oklahoma  pipe  line  with  the  pipe  line  of 
the  Standard  Oil  Company  of  Louisiana. 
This  company  has  no  refinery,  and  its 
business  is  confined  to  producing,  purchas- 
ing, and  selling  crude  oil,  which  it  delivers 
to  its  customers  by  means  of  the  pipe  lines 
described.  Its  own  wells  yield  only  about 
12,000  barrels  per  day  and  it  purehases 
approximately  70,000  barrels  per  day  on 
the  average.  Its  trunk  lines  are  about  860 
miles  in  length,  of  which  some  300  miles 
are  located  on  the  right  of  way  of  the 
Atchison,  Topdca,  ft  Sante  Fe  Railway 
Company  under  contract  arrangement  with 
that  company. 

"The  Uncle  Sam  Oil  Company  is  a  eor- 
poration  organized  in  1005  under  the  laws 
of  the  state  (then  territory)  of  Arizona. 
It  owns  and  operates  a  pipe  line  from  its 
wells  in  the  state  of  Oklahoma  to  its  re- 
finery at  Cherryvale,  Kansas.  The  extent 
to  which  this  company  purchases  oil  from 
other  producers,  if  it  engages  in  that 
business  at  all,  does  not  appear  from  the 
record. 

"Robert  D.  Benson  et  aL  are  the  mem- 
bers of  a  partnership,  organized  in  1878 
for  the  term  of  twenty  years,  and  reorgan- 
ized in  1898  for  a  further  term  of  twenty 
years,  in  compliance  with  the  laws  of  the 
state  of  Pennsylvania,  and  doing  business 
under  the  name  of  the  Tide-Water  Pipe 
Company  (Ltd.).  This  company  trans- 
ports oil  from  the  Appalachian  field  in  the 
western  part  of  Pennsylvania,  and  also  oil 
received  through  connecting  lines  from  other 
fields,  to  the  Tide-Wator  Oil  0>mpany  re- 
finery at  Bayonne,  In  the  state  of  New 
Jersey.    It  also  owns  and  operates  bransk 
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6  lines  in  New  York  and  Pemuylrania,  and 
¥  a  line  extendini^from  Stoy,  Illinois,  through 
tha  states  of  Illinois,  Indiana,  Ohio,  and 
PennsjlTania.  The  greater  part  of  the 
crude  oil  transported  by  this  companj  is 
purchased  from  other  producera.  The  lines 
which  it  owns  and  the  Bayonne  refinery 
which  it  seryes  are  under  common  or  uni- 
fied control. 

'The  Ohio  Oil  Company  is  a  corporation 
organized  in  1887  under  the  laws  of  the 
state  of  Ohio.  It  owns  and  operates  pipe 
lines  in  the  states  of  Ohio,  Indiana,  and 
Illinois^  and  also  leases  and  operates  a 
line  from  Kegley,  Ohio,  to  Centerbridge,  In 
the  state  of  Pennsylvania.  It  is  an  ex- 
tensive purchaser  of  crude  oil  from  other 
producers. 

"The  Standard  Oil  Company,  designated, 
for  convenience,  'Standard  Oil  Company 
of  New  Jersey/  is  a  corporation  organised 
in  1882  under  the  laws  of  the  state  of  New 
Jersey,  and  its  principal  pipe  lines  are 
the  following:  (a)  A  line  extending  from 
Unionville,  in  the  state  of  New  York,  near 
the  boundary  line  of  New  Jersey,  through 
the  latter  state  to  its  refineries  at  Bayonne; 

(b)  a  line  from  Centerbridge,  in  the  state 
of  Pennsylvania,  near  the  boundary  of 
New  Jersey,  through  the  latter  state  to  its 
refineries   at   Bayonne   and   Bayway;    and 

(c)  a  line  from  Fawn  Grove,  in  the  state 
of  Pennsylvania,  near  the  boundary  of 
•Maryland,  through  the  latter  state  to  its 
refinery  at  Baltimore.  The  record  indicates 
that  much  the  greater  part  of  the  oil  trans- 
ported through  these  lines,  and  perhaps  all 
of  it,  is  oil  which  this  company  has  pur- 
chased. 

"The  Standard  Oil  Company  of  Louisiana 
is  a  corporation  organized  in  1900  under  the 
laws  of  that  state.  It  owns  and  operates 
a  refinery  at  Baton  Rouge  and  a  trunk 
line  extending  thereto  from  the  town  of 
Ida,  near  the  northern  line  of  Louisiana, 
and  also  gathering  linos  in  the  Caddo  field, 
in  the  states  of  Louisiana  and  Texas.  It 
purchases  a  bonsiderable  part  of  the  crude 
e  oil  which  its  lines  transport. 
12  "None  of  the  petitioning  corporations  is 
*  organized  or '•derives  any  of  its  corporate 
powers  from  laws  of  the  state  of  its  crea- 
tion under  which  common  carrier  or  other 
public  service  corporations  are  organized, 
but  each  of  them  was  formed  and  has 
always  conducted  its  operations  under  and 
in  compliance  with  state  laws  which  relate 
to  private  as  distinguished  from  public 
tnisiness." 

The  companies  do  not  possess  the  right 
of  eminent  domain,  and  their  lines  are  laid 
over  private  rights  of  way,  except  some  of 
them  for  short  distances  have  laid  their  lines 
slong  the  rights  of  way  of  certain  railroads 


under  bobm  contract  arrangement  with  tlM 
railroads,  one  «f  them  for  a  distance  of 
about  300  miles.  They,  however,  have  la 
many  instances  also  laid  their  lines  across 
or  along  public  street*  and  highways  by  per- 
mission or  consent  of  the  local  authorities. 
None  of  them  has  ever  held  itself  out  as 
a  common  carrier,  or  in  fact  ever  carried 
oil  for  others,  but  they  have  carried  only 
such  oil  aa  they  produced  from  their  own 
wells  or  purchased  from  other  producers, 
and  which  they  owned  when  the  transpor- 
tation took  place. 

Concluding  its  recitation  of  facts,  tha 
commerce  court  said:  "In  short,  so  far  aa 
their  legal  status  is  fixed  by  the  laws  of 
the  states  of  their  creation,  and  so  far  aa 
their  acta  and  attitude  could  make  them 
such,  all  the  petitioners  [appellee  com- 
panies] carry  on  a  private  business,  at 
least,  in  the  sense  that  they  transport  only 
their  own  oil,  and  have  always  refused  to 
transport  for  others;  and  all  of  them  have 
evidently  sought  and  claimed  to  so  conduct 
their  operations  as  to  avoid  any  publio 
activity  which  might  subject  them  to  pub- 
lic regulation." 

These  being  the  facts,  it  ia  yet  insisted 
that   the  appellee   companiea  are  common 
carriers  "in   substance,"   and   Congress  by 
its  action  has  only  made  them  so  "in  form,**  . 
and  that  this  is  unquestionably  within  the 
power  of  Congress.    But  there  is  something^ 
more  to  be  considered  than  an  antithesis  ofg 
words.    There  is  an  antithesis  of*legal  con-* 
sequences, — ^the   subjecting   of   property   to 
other  uses  than  those  of  its  owner.  A  mani- 
fest taking,  therefore. 

'  But  let  me  get  away  from  any  appearance 
of  considering  words  or  forms  of  exprea- 
sion  to  an  estimation  of  tlie  facta.  The 
Standard  Oil  Company  of  New  Jersey  ia 
made  prominent,  and  the  exemplar  of  all 
of  the  other  companies,  and  its  stock  owner- 
ship in  some  of  them  is  assumed  to  destroy 
their  individuality  and  unite  them  all  in 
operation,  character,  and  effect.  Indeed, 
it  is  represented  as  the  single  controlling 
force  and  master  of  the  transportation  of 
oil  "between  the  oil  fields  east  of  California 
and  the  Atlantic  ocean."  Under  its  sway 
are  pictured  all  the  other  companies  except 
the  Standard  Oil  of  Louisiana,  the  latter 
company,  however,  having  a  baneful  potency 
of  dictation  to  the  other  owners  in  the  oil 
fields,  as  has  its  exemplar,  the  Standard 
Oil  of  New  Jersey.  In  other  words,  it 
is  argued,  the  companies  have  made  them- 
selves masters  of  their  respective  fields  by 
the  constraint  of  the  sale  of  the  oil  of 
other  owners  to  them  upon  terms  more  or 
less  dicated  by  them  by  availing  themselves 
of  their  "monopoly  of  the  means  of  trans- 
portation.''   This  is  the  charge.    Tlie  facta 
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of  the  case  do  not  •nstain  it  except  as 
thej  exhibit  the  advantages  of  the  possea- 
sion  of  property  which  others  do  not  poa-| 
sees.  Must  it  be  shared  by  those  others  for 
that  reason?  The  conception  of  property 
is  exdnsiveness,  the  rights  of  exclusive 
possession,  enjoyment,  and  disposition. 
Take  away  these  rights  and  you  take  all 
that  there  is  of  property.  Take  away  any 
of  them,  force  a  participation  in  any  of 
them,  and  you  take  property  to  that  extent. 
These  are  commonplaces,  but  at  times — it 
may  be  always— commonplaces  are  our  best 
guides  when  rights  are  concerned.  They 
are  pertinent  to  this  case.  The  employ- 
ment  of  one's  wealth  to  construct  or  pur- 
chase facilities  for  one's  business  greater 
than  others  possess  constitutes  no  mo- 
Hnopoly  that  does  not  appertain  to  all  prop- 
•  erty.  Such  facilities  may  give*advantages, 
and.  It  may  be,  power;  so  does  all  property 
and  in  proportion  to  its  extent.  It  may 
well,  then,  be  asked— What  extent  of  trade 
advantages,  what  degree  of  power  in  pur- 
chasing, what  superiority  in  facilities  of 
transportation  or  disposition  of  articles 
may  be  grounds  of  the  exercise  of  congres- 
sional control?  If  the  owner  of  a  small 
oil  well  may  be  given  rights  in  the  facilities 
of  the  appellee  companies,  why  may  not  the 
owner  of  a  small  business  be  given  rights 
in  the  facilities  of  a  larger  business,  if 
Congress  sees  fit  to  say  that  the  public 
welfare  requires  the  gift?  Can  any  privi- 
lege be  claimed  for  oil  that  cannot  be 
claimed  for  other  commodities?  May  a 
jobber  of  merchandise  in  Washington  who 
conducts  a  trade  in  Baltimore  and  other 
places,  and  owns  special  facilities  for  the 
transportation  of  his  merchandise,  be  com- 
pelled to  share  them  with  competitors  who 
may  not  be  able  to  afford  as  ample  ones, 
and  in  consequence  be  forced  to  sell  their 
property  to  him  at  a  disadvantage?  Or, 
recurring  to  the  illustration  of  W.  W.  Car- 
gill  Co.  V.  Minnesota,  can  one  who  erects 
elevators  for  the  storage  of  grain  of  his 
own  raising  (such  instances  exist),  and 
uses  it  as  well  for  grain  of  his  purchase 
(there  are  more  of  such  instances),  be  com- 
pelled to  share  their  advantage  with  other 
growers  or  purchasers  of  grain?  The  ad- 
vantages of  his  situation  are  quite  as  mani- 
fest as  the  advantages  the  appellees  enjoy, 
and  the  effect  on  interstate  commerce  trans- 
portation as  marked.  Upon  the  same  prin- 
ciple, one  who  builds  a  railroad  to  a  coal 
field  or  to  a  forest  must  share  it  with 
other  owners  in  the  field  or  forest  if  he 
ventures  to  purchase  their  productions. 
Such  is  the  principle  of  the  present  decision. 
Under  it  what  attribute  of  private  property 
k  left? 


Let  vs  not  exaggerate  the  oonditions  or 


by  form  of  statement  put  out''  of  view  es- 
sential elements.  What  duress  is  anployed 
that  ia  not  employed  when  terms  are  exacted 
as  a  condition  of  the  use  of  property?  Or,H 
rather,  •and  more  accurately,  what  durees* 
is  used  except  the  exclusion  of  others  froES 
the  use  of  proper^  which  they  do  not  own? 
There  were  no  prior  or  present  rights  in 
other  owners  of  oil  wells  to  the  use  of  the 
lines  of  the  appellee  companies.  They  con- 
tributed nothing  to  the  construction  of  the 
lines,  and  their  exclusion  from  their  use 
is  the  exclusion  resulting  from  the  separate 
ownership  of  property  as  distinguished 
from  rights  of  community  ownership. 

There  is  quite  a  body  of  opinion  which 
considers  the  individual  ownership  of  prop* 
erty  economically  and  politically  wrong  and 
insists  upon  a  conununity  of  all  that  la 
profit-bearing.  This  opinion  has  its  cause^ 
among  other  causes,  in  the  power — may  I 
say  the  duress?—- of  wealth.  If  it  ae- 
cumulates  61  per  cent  of  political  power, 
may  it  pot  its  conviction  into  law  and 
justify  IJie  law  by  the  advancement  of 
the  public  welfare  by  destroying  the  mo- 
nopoly and  mastery  of  individual  ownership? 

I  submit,  with  deference,  that  it  is  mis- 
leading to  say  that  the  use  of  the  lines  by 
other  oil  owners  was  permitted  only  on 
terms  dictated  by  the  companies,  and  that 
through  such  dictation  they  "became  mas* 
ters  of  the  fields  without  owning  them." 
And  I  take  it  if  the  companies  had  not 
made  purchases  of  oil  or  refused  offers  of 
oil,  they  would  not  be  held  subject  to  the 
act.  Such  is  the  situation  of  the  Uncle 
Sam  Company  and  the  ground  of  decision 
in  regard  to  that  company.  It  is  not  held 
to  be  within  the  act.  It  seems  to  be  min- 
imized and  considered  not  big  enough  for 
the  application  of  the  law,  and  yet  it  owns 
and  operates  a  pipe  line  from  the  oil  fields 
of  Oklahoma  to  its  refineries  in  Kansas. 
The  extent  to  which  it  purchases  oil  from 
producers,  if  it  does  so  at  all,  does  not 
appear  from  the  record.  It  may  be  sup- 
posed that  if  it  venture  to  make  purchases 
of  oil  it  will  lose  its  immunity.  But  why 
its  exemption?  Why  is  the  fact  of  pur- 
chases of  oil  important?  It  is  not  the  con* 
com  of  the  small  oil  owners  to  get  to 
market?  Indeed,  is  not  that  the  advantagen 
they  get  from  the  law,  thereby  being  able* 
to  break  away  from  the  supposed  subjec- 
tion to,  and  "duress"  of,  the  superior  ad- 
vantages of  the  appellee  companies?  The 
result  which  the  amendment  under  review 
was  intended  to  effect  as  beneficial  to  the 
public  welfare.  The  query  then  occurs, 
May  all  of  the  other  oil  companies  give  up 
their  purchases,  and,  if  they  should,  will 
they  thereby  get  the  freedom  of  the  Uncle 
Sam  Company?  What,  then,  of  the  owners 
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of  oil?  It  mfl^  be  tfaej  cannot  sell  their 
oil  at  all, — ^the  local  market  is  taken  from 
them,  a  distant  market  is  not  possible  for 
them.  Is  not  the  public  welfare  concerned 
for  them  in  such  situation?  Must  they 
remain  in  it  dependent  upon  the  richer 
owner  balancing  the  advantages  of  remain- 
ing under  the  law  or  becoming  free  from  it? 
Or  may  the  power  which  has  brought  them 
to  such  situation  extricate  them  from  it 
by  one  more  act  of  legislation  in  the  public 
interest,  and  to  take  from  the  companies 
their  mastery  of  the  fields  of  production? 

United  States  ex  rel  Atty.  Gen.  ▼.  Del- 
aware &  H.  Co.  213  U.  S.  366,  53  L.  ed. 
836,  20  Sup.  Ct.  Rep.  627,  opens  a  curious 
speculation  and  illustrates  the  effect  of 
the  power  exercised  in  the  legislation  under 
review.  The  appellee  companies,  the  de- 
cision is,  engaging  in  interstate  commerce, 
may  be  declared  common  carriers  and  made 
to  carry  the  products  of  others  as  well  as 
their  own  products.  Then,  having  been  made 
common  carriers,  under  the  authority  of 
the  cited  case,  they  can  be  forbidden  to 
carry  their  own  products,  and  so  by  legal 
circumlocution  property  legally  devoted  to 
the  use  of  its  owners  is  forbidden  such 
use  and  devoted  wholly  to  the  use  of  others. 
A  queer  outcome. 

I  have  extended  this  discussion  beyond 
what  I  had  intended.  Much  more,  however, 
could  be  said  and  decisions  adduced  on  the 
various  elements  of  the  case.  Prophecies 
of  the  result  of  the  principles  of  the  de- 
cision could  be  made  which  I  am  afraid 
^  could  not  be  pronounced  fanciful,  and  pro- 
{ijects  whose  shadows  may  even  now  be 
•  discerned* will  plead  a  justification  by  the 
decision  in  these  cases.  It  is  to  be  re- 
membered that  there  are  many  jurisdic- 
tions of  legislation.  It  is  to  be  remembered 
that  there  cannot  be  one  measure  of  control 
for  Congress  over  private  property  and  its 
uses  and  another  measure  of  control  for  the 
states.  In  other  words,  the  power  which 
Congress  has  in  its  domain,  the  states  have 
in  their  domain.  Alarms,  however,  are  not 
arguments,  and  I  grant  that  legislation 
must  be  practical.  But,  while  making  this 
concession,  and  giving  to  the  legislation  in 
question  the  presumption  of  constitution- 
ality to  which  all  legislation  is  entitled, 
I  am  yet  constrained  to  say  that  it  tran- 
scends the  limits  of  the  power  of  regula- 
tion and  takes  property  without  due  proc- 
ess of  law. 

As  I  have  not  the  power  of  decision,  I 
do  not  enter  into  a  discussion  of  the  facts 
which  dfstinguish  the  cases.  It  may  be 
that  the  judgment  of  the  commerce  court 
as  to  the  Standard  Oil  Company  should 
be  reversed  because  the  lines  of  the  company 
were  common  carriers  before  their  acquisi- 


tion, and  it  may  be  that  the  Prairie  Oil  k 
Gas  Company  was  made  a  conunon  carrier 
by  the  law  which  created  It.  This,  however, 
is  in  controversy. 

I  concur  in  the  judgment  as  to  the  Uncle 
Sam  Oil  Company.  From  the  judgments  as 
to  the  other  companies,  I  dissent. 


(234  U.  8.  670 

CHARLESTON  &  WESTERN  CAROLINA 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

LIZZIE  THOMPSON.     (No.  761.) 


CHARLESTON  &  WESTERN  CAROLINA 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

GEORGE  THOMPSON.     (No.  752.) 

Courts  (|  394*)— Ebboe  to  State  Coubt 
—Federal  Question— Claim  of  Immu- 
nity   TBOM    LjABILITT    UNDSB    FeDKBAL 

Law. 

1.  A  decision  of  a  state  court,  enforcing 
the  liability  of  a  railroad  company  for  per- 
sonal injuries  to  an  interstate  passenger 
traveling  on  a  pass  issued  to  her  under 
authority  of  the  act  of  June  29,  1906  (34 
Stat,  at  L.  584,  chap.  3591,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1288),  8  1,  as  wife  of 
an  employee,  on  the  ground  that  such  pass 
waa  not  gratuitous,  but  was  issued  in  oon- 
sideration  of  the  employee's  services,  and 
that  therefore  she  was  not  bound  by  a  stipu- 
lation therein  on  which  the  railroad  com- 
pany relied,  exempting  the  carrier  from  lia- 
bility, presents  a  question  under  that  act 
reviewable  by  the  Federal  Supreme  Court 
on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  1049-1077;  Dec.  Dig.  §  394.*] 

Cabbiebs  (§  32*)— Government  Regula- 
tion—Pass  to  Employe's  Family— Gba- 
tuitt. 

2.  A  pass  issued  by  a  railroad  company 
for  interstate  transportation  to  the  wife  of 
an  employee  under  the  authority  of  the 
act  of  June  20,  1006,  §  1,  must  be  deemed 
to  have  been  gratuitous,  and  not  issued  upon 
consideration  of  the  services  of  the  em- 
ployee, especially  in  view  of  the  prohibition 
in  §  2  of  that  act  against  charging  a  great- 
er, or  less,  or  different  compensation  for  the 
transportation  of  passengers  from  that 
scheduled  in  the  carrier's  published  rates. 

[Bd.  Note.— For  other  cases,  see  Carriers.  Cent. 
Dig.  SS  83-85;  Dec.  Dig.  S  32.*] 

Cabbiebs  (&  307*)— Pass  to  EmplotA'b 
Family— Limitation  of  Liability. 

3.  A  railroad  carrier  may  validly  stipu- 
late in  a  pass  for  interstate  transportation 
issued  gratuitously  to  the  wife  of  an  em- 

Sloyee  under  the  authority  of  the  act  of 
une  20, 1006,  §  1,  that  it  shall  not  bo  liable 
for  negligent  injury  to  her  person. 

[Bd.  Note.— For  otlier  cases,  see  Carriers,  Cent 
Dig.  SS  1252-1259.  1491;  Dec.  Dig.  5  307.«J 

[Nob.  761,  752.] 

Argued   April   15    and   16,    1014.     Decided 

June  22»  1014. 


*For  otlier  cases  see  same  topic  A  S  numbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


lOlS. 


LANE  ▼.  WATTS. 


066 


TWO  WRITS  of  Error  to  the  Court  of 
A]  ;:eals  of  the  State  of  Georgia  to  re- 
vicv*  judgments  which  affirmed  judgments 
cf  the  Citj  Court  of  Richmond  County,  in 
that  state,  in  favor  of  plaintiffs  in  actions 
to  recover  damages  arising  out  of  personal 
injuiics  received  by  a  passenger  traveling 
on  a  free  pass.    Reversed* 

See  same  case  below,  13  Ga.  App.  541,  79 
S.  E.  242. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  Barron  Grier,  W.  K.  Miller, 
and  T.  P.  Cothran  for  plaintiff  in  error. 

Mr.  William  H.  Fleming  for  defendant 
is  error. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

The  plaintiff,  Lizzie  Thompson,  sued  the 
railroad  company,  the  plaintiff  in  error,  to 
recover  for  personal  injuries  inflicted  upon 
her  while  she  was  a  passenger  upon  a  train 
I,  that  was  carrying  her  from  South  Carolina 
^to  Georgia.  The  railroad  pleaded  that  she 
•was  traveling  on  a  free*  pass  that  exempted 
the  company  from  liability,  the  same  having 
been  issued  to  her  gratuitously  under  the 
Hep'^^m  act  of  June  29,  1906,  chap.  3591, 
8  1  [34  Stat,  at  L.  684,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1288],  as  wife  of  an  em- 
ployee. This  plea  was  struck  out,  subject 
to  the  defendant's  exception.  The  defend- 
ant also  asked  for  an  instruction  that  if  the 
plaintiff  was  traveling  on  a  free  pass  pro- 
viding that  the  railroad  should  not  be 
liable  for  negligent  injury  to  her  person, 
she  could  not  recover.  This  was  refused 
and  was  made  a  ground  for  a  motion  for 
a  new  trial,  referring  to  the  act  of  Congress. 
The  motion  was  overruled  seemingly  on  the 
notion  that  by  the  state  law  the  defendant 
was  liable  within  the  conditions  of  the  free 
pass.  The  court  of  appeals  held  such  a 
stipulation  binding  in  a  free  pass,  but 
held  that  the  Hepburn  act  created  an  ex- 
ception, and  that  a  sorcalled  free  pass 
under  that  act,  issued  to  a  member  of  an 
employee's  family,  really  was  not  a  free 
pass,  but  was  issued  upon  consideration  of 
the  services  of  the  employee.  After  this 
writ  of  error  was  taken  it  modified  its 
statement  so  as  to  say  that  the  jury  might 
infer  that  the  pass  was  issued  for  value. 
But  no  such  issue  was  before  the  jury,  as 
the  defense  had  been  excluded  altogether, 
and  apart  from  other  objections  we  are 
of  opinion  that  the  change  does  not  help 
the  decision.  The  railroad  company  assigns 
the  construction  of  the  court  of  appeals 
and  the  two  rulings  below  as  error.  There 
is  a  motion  to  dismiss,  but  we  are  of 
opinion  that  a  question  is  presented  under 
the  act. 

The  main  question  is  whether,  when  the 


statute  permits  the  issue  of  a  "free  pass"  to 
its  employees  and  their  families,  It  means 
what  it  says.  The  railroad  was  under  no 
obligation  to  issue  the  pass.  It  may  be 
doubted  whether  it  could  have  entered  into 
one,  for  then  the  services  would  be  the  con- 
sideration for  the  duty  and  the  pass,  and 
by  §  2  it  was  forbidden  to  charge  "a  greater 
or  less  or  different  compensation"  for 
transportation  of  passengers  from  that  in^ 
its  published  rates.  The  antithesis  In  theg 
statute  is*  between  the  reasonable  charges* 
to  be  shown  in  its  schedules  and  the  free 
passes  which  it  may  issue  only  to  those 
specified  in  the  act.  To  most  of  those 
enumerated  the  free  pass  obviously  would 
be  gratuitous  in  the  strictest  sense,  and 
when  all  that  may  receive  them  are  grouped 
in  a  single  exception,  we  think  it  plain 
that  the  statute  contemplates  the  pass  aa 
gratuitous  in  the  same  sense  to  all.  It 
follows,  or  rather  is  saying  the  same  thing 
in  other  words,  that  even  on  the  improb- 
able speculation  that  the  possibility  of  get* 
ting  an  occasional  free  pass  entered  into 
the  motives  of  the  employee  in  working  for 
the  road,  the  law  did  not  contemplate  his 
work  as  a  conventional  inducement  for  the 
pass,  but,  on  the  contrary,  contemplated 
the  pass  as  being  what  it  called  itself,  free. 
As  the  pass  was  free  under  the  statute, 
there  is  no  question  of  the  validity  of  its 
stipulations.  This  was  conceded  by  the 
court  of  appeals,  as  we  have  stated,  and 
is  established  by  the  decisions  of  this  court. 
Northern  P.  R.  Co.  t.  Adams,  192  U.  S.  440, 
48  L.  ed.  613,  24  Sup.  Gt.  Rep.  408;  Boering 
V.  Chesapeake  Beach  R.  Co.  193  U.  S.  442, 
48  L.  ed.  742,  24  Sup.  Ct  Rep.  616. 
Judgment  reversed. 

By  agreement  of  parties  the  judgment  In 
No.  752  was  to  follow  the  foregoing.  There- 
fore in  No.  762  also  the  judgment  Is  re- 
versed. ...««« 

(234  u.  8.  btf  > 
FRANKLIN   K.   LANE,   Secretary   of  the 
Interior,  and  Clay  Tallman,  Commissioner 
of  the  General  Land  OflSce,  Appts., 

V. 

CORNELIUS  C.  WATTS,  Dabney  C.  T. 
Davis,  Jr.,  John  Watts,  and  James  W. 
Vroom. 

Mines    and    BIinbsals    (§    2*)— Privais 

Land  Olaiu&— Passing   of  Titlb— Bf- 

FEOT  OF  Location  and  Approval. 

1.  The  location  of  the  grant  made  by  the 

act  of  June  21,   I860    (12  Stat,  at  L.  71, 

chap.  167),  authorizing  the  selection  in  lieu 

of  the  land  common  to  two  Mexican  land 

grants  of  an  equal  quantity  of  vacant  land, 

not  mineral,  in  the  territory  of  New  Mexico, 

to  be  surveyed  and  located  by  the  surveyor 

general,  and  the  approval  of  such  location 

by  the  surveyor  general  and  later  by  the 

Commissioner  of  the  General  Land  Office, 


*For  other  cas«e  sea  same  topic  it  8  NUMBsa  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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passed  the  title,  notwithgtanding  subsequent 
discoveries  of  minerals  therein,  although 
there  had  not  then  been  an  official  survey, 
and  although  the  existence  of  any  offieial 
determination  of  the  nonmineral  character 
of  the  land  selected  is  but  an  inference  de- 
duced from  the  circumstances,  a  decision 
of  such  question  being  an  official  duty 
which  could  not  be  avoided  or  evaded. 

[Ed.  Note.— For  otber  cases,  see  Mines  and  Min- 
erals, Cent.  Dig.  S  2 ;  Dec.  Dig.  fi  2.*] 

Public  Lands  (§  209*)— Mexican  Gbants 
— Devkstino  Title  Once  Acquired- 
Re  vocation  or  Official  Action. 
2.  The  title  to  land  selected  under  the 
aet  of  June  21,  1860»  authorizing  the  selec- 
tion in  lieu  of  the  land  common  to  two 
Mexican  land  grants  of  an  equal  quantity  of 
tacant  land,  not  mineral,  once  having  passed 
by  an  approved  location  .of  the  grant  in 
accordance  with  that  act  cannot  be  sub- 
■equently  devested  by  an  attempted  revoca- 
tion by  the  successor  in  office  of  the  Com- 
missioner of  the  General  Land  Office  of 
his  predecessor's  action  in  approving  the 
location. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent.  Dig.  {  658;  Dec.  Dig.  8  209.*] 

Injunction  (§  75*)— Against  Public  Of- 

FICEBS— RESTRAININO    ILLEGAL  ACTS. 

8.  The  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Office 
may  be  enjoined  from  casting  a  cloud  on 
a  title  vested  by  an  approved  location  of 
the  grant  made  by  the  act  of  June  21,  1860, 
by  proceeding  in  the  matter  of  certain  at- 
tempted entries  upon  such  land  under  the 
public  land  laws. 

CEd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  8i  148,  144,  160 ;  Dec.  Dig.  8  75.*] 

United  States  (8  127*)— Immunity  from 
Suit— Suit  Aoainot  Officebb. 

4.  The  exemption  of  the  United  States 
from  suit  does  not  preclude  the  maintenance 
of  an  action  to  enjoin  the  Secretary  of  the 
Interior  and  the  Commissioner  of  the  Gen- 
eral Land  Office  from  easting  a  cloud  upon 
a  title  vested  by  an  approved  location  of 
the  grant  made  in  the  act  of  June  21,  1860, 
by  proceeding  in  the  matter  of  certain  at- 
tempted entries  upon  such  land  under  the 
public  land  laws. 

[Ed.  Note.— For  other  cases,  see  United  States. 
Cent.  Dig.  8  116;  Dec.  Dig.  8  127*] 

Injunction  (§  36*)— Tbial  of  Title-Ju- 
risdiction—Kemedt  AT  Law. 

5.  Equitable  jurisdiction  of  a  suit  to 
enjoin  the  Secretary  of  the  Interior 
and  the  Commissioner  of  the  General  Land 
Office  from  casting  a  cloud  upon  a  title 
vested  by  an  approved  location  of  the  grant 
made  in  the  act  of  June  21,  I860,  by  pro- 
ceeding in  the  matter  of  certain  attempted 
entries  upon  such  land  under  the  public 
land  laws,  cannot  be  successfully  challenged 
on  the  theory  that  the  real  purpose  of  the 
suit  is  to  recover  real  property  by  trial  of 
the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  88  82-84;  Dec.  Dig.  8  86.*] 

Injunction  (§  114*)— Parties— Necessa- 
ry Defendants— Suit  Against  Offi- 
cers OF  Land  Depariment. 

6.  Persons  who  have  initiated  claims  are 
not  necessary  parties  to  a  suit  to  enjoin 
the  Secretary  of  the  Interior  and  the  Com- 


missioner of  the  General  Land  Office  from 
casting  a  cloud  upon  a  title  vested  by  an 
approved  location  of  the  grant  made  in  the 
act  of  June  21,  I860,  by  proceeding  in  the 
matter  of  certain  attempted  entries  upon 
the  land  under  the  public  land  laws. 

CBd.  Note.— For  other  cases,  see  Injunetion. 
Cent.  Dig.  88  202-220;  Dec.  Dig.  8  114.*] 

PuBUC  Lands  (§  212*)— Mexican  Grants 

—I^AND   DEFABTM£NT--SUIT  AGAINST   OF- 
FICERS. 

7.  The  courts  will  not,  on  any  theory  of 
an  attempted  direct  appeal  from  the  de- 
cision of  the  Interior  Department,  decline 
jurisdiction  of  a  suit  to  enjoin  the  Secretary 
of  the  Interior  and  the  Commissioner  of  the 
General  Land  Office  from  casting  a  cloud  up- 
on a  title  vested  by  an  approv^  location  of 
the  grant  made  in  the  act  of  June  21,  1860, 
by  proceeding  in  the  matter  of  certain  at- 
tempted entries  upon  the  land  under  the 
public  land  laws. 

[Bd.  Note.— For  other  cases,  see  Pnblte  Lands. 
Cent  Dig.  8  672;  Dec.  Dig.  8  212.*] 

Injunction  (8  114*)  —  Parties  —  United 
States  as  Necessabt  Defendant— Suit 
AOAiNflV  Officers. 

8.  The  United  States  is  not  a  necessary 
party  to  a  suit  in  the  District  of  Columbia 
courts  to  enjoin  the  Secretary  of  the  In- 
terior and  the  Commissioner  of  the  Gen- 
eral Land  Office  from  casting  a  cloud  upon 
a  title  to  lands  in  New  Mexico  vested  by  an 
approved  location  of  the  grant  made  by 
the  act  of  June  21,  1860,  by  proceeding  in 
the  matter  of  certain  attempted  entries 
upon  the  land  under  the  public  land  laws. 

[Bd.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  88  202-220;  Dec.  Dig.  8  U^**! 

Public  Lands  (§  221*)— Mbzioan  Grants 
—Private  Land  OLAlii»— Necsssitt  of 

SUBVEY. 

9.  A  survey  was  necessary  to  segregate 
from  the  public  domain  the  lands  selected 
under  the  act  of  June  21,  1860,  authoris- 
ing the  selection  in  lieu  of  the  land  common 
to  two  Mexican  land  grants  of  an  equal 
quantity  of  vacant  land,  not  mineral,  in 
the  territory  of  New  Mexico,  to  be  surveyed 
and  located  by  the  surveyor  general. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Oent.  Dig.  88  685-697;  Dec.  Dig.  8  221.*] 

Public  Lands  (g  212*)— Mexican  Gbants 
-Private  Land  Olaiics— Location— Bt 
Whom  Appboved— Effect. 

10.  The  approval  by  the  General  Land 
Office  of  a  location  of  land  under  the  act 
of  June  21,  1860,  authorizing  the  selection 
in  lieu  of  the  land  common  to  two  Mexican 
land  grants  of  an  equal  quantity  of  vacant 
land,  not  mineral,  in  the  territory  of  New 
Mexico,  to  be  surveyed  and  located  b^  the 
surveyor  general  of  New  Mexico,  is  no 
less  effectual  to  pass  title  because  based 
on  the  lattcr's  approval  rather  than  upon 
the  approval  of  the  surveyor  general  of  the 
territory  of  Arizona,  which  embraced  the 
land  when  the  Land  Office  acted,  since  it 
was  upon  the  Land  Office  that  the  ulti- 
mate responsibility  devolved. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  8  672;  Dec.  Dig.  8  212.*] 

Pdbuc  Lands  (J  221*)— Mexican  Oba.nts 
—Private  Land  Claims— Survey— Kx- 
pense. 

11.  The  expense  of  the  survey   trailed   for 
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hv  the  act  of  June  21,  1860,  authorizing 
the  selection  in  lien  of  the  land  common  to 
two  Mexican  land  grants  of  an  equal  q[uan- 
tity  of  vacant  land,  not  mineral,  to  be  sur- 
veyed and  located  by  the  surveyor  gen- 
eral, should  be  borne  by  the  govern- 
ment, notwithstanding  the  provisions  of 
the  act  of  June  2,  1862  (12  Stat,  at  L.  410, 
chap.  00),  requiring  all  grants  to  be  sur- 
veyed at  the  expense  of  the  claimants,  since 
the  claimants  in  question  gave  up  their 
rights  to  a  definite  tract  of  land  at  the  in- 
stance of  the  government,  to  accommodate 
conflicting  claims. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent  Dig.  8S  685-697;   Dec.   Dig.   §  221.*] 


[No.  880.] 


Argued  April  14,  16,  1014.    Decided  June 

22,  1914. 

APPBAL  from  the  Court  of  Appeals  of 
District  of  Columbia  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District,  enjoining  the  Secre- 
tary of  the  Interior  and  the  Commissioner 
of  the  General  Land  Office  from  proceeding 
in  the  matter  of  certain  attempted  entries 
nnder  the  public  land  laws.    Affirmed.  1 

See  same  ease  below,  41  App.  D.  C.  130. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorn^  General  West,  and  Mr. 
O.  Edward  Wrisht  for  appellants. 

Messrs.  Hevbort  Hoble»  G.  H.  BrevU- 
liery  Joseph  W.  Bailey*  and  Jamee  W. 
Yroom  for  appellees. 

Mr.  William  O.  Prentiss,  as  amicus  curiae. 

s 

m  *Mr.    Justice    MoKenna    delivered    the 
•pinion  of  the  court: 

Appeal  from  the  decree  of  the  court  of 
appeals  of  the  District  of  Columbia,  affirm* 
ing  a  decree  of  the  supreme  court  of  the 
District,  enjoining  the  Secretary  of  the  in- 
terior and  the  conunissioner  of  the  General 
Land  Office  from  proceeding  in  the  matter 
of  certain  attempted  entries  under  the  pub- 
lic land  laws  of  the  United  States  upon  lands 
which  the  decree  finds  were  selected  and 
located  by  the  heirs  of  Ltiis  Maria  Cabesa 
de  Baca  on  June  17,  1863,  and  known  as 
Baca  Float  No.  3,  the  title  to  which,  the 
decree  further  finds,  passed  out  of  the 
United  States  and  vested  in  said  heirs  on 
April  0, 1864.  The  decree  further  directs  the 
filing  of  the  filed  notes  and  plats  of  survey  of 
the  float  for  the  purpose  of  defining  the  out- 

1  Leave  panted  on  June  22,  1014,  to  pre- 
sent petition  for  rdiearing  within  thirty 
days. 


boundaries  thereof  and  segregating  the  same 
from  the  publie  lands  of  the  United  States. 

The  origin  and  history  of  the  Baca  grant 
are  set  out  in  Shaw  v.  Kellogg,  170  U.  S. 
312,  42  L.  ed.  1050,  18  Sup.  Ct.  Kep.  632  ^ 
Maese  v.  Herman,  183  U.  S.  572,  46  L.  ed. 
335,  22  Sup.  Ct.  Rep.  01,  and  Priest  v. 
Las  Vegas,  232  U.  8.  604,  58  L.  ed.  — ,  34 
Sup.  Ct  Rep.  449. 

It  appears  that  there  was  a  conflict  be- 
tween this  grant  and  the  grant  to  the  town 
of  Las  Vegas,  which  was  settled  by  an  act 
passed  on  June  21,   1860    (12  Stat,  at  L. 
71,  chap.  167),  which  enabled  the  heirs  of 
Baca  to  select  "an  equal  quantity  of  vacant 
land,  not  mineral,  in  the  territory  of  NeW|, 
Mexico,  to  be  located  by  them  in  squareg 
bodies,  not*  exceeding  five  in  number."     It» 
was  made  the  duty  of  the  surveyor  general 
of  New  Mexico  'to  make  survey  and  loca- 
tion of  the  lands  so  selected  by  said  heira 
of  Baca  when  thereunto  required  by  them: 
Provided,  however,   that  the  right  hereby 
granted     .     .  shall  continue  in  force 

during  three  years  from  the  passage  of  this 
act,  and  no  longer." 

The  Las  Vegas  grant  was  ascertained  to 
contain  nearly  500,000  acres  (406,446  06- 
100).  The  Baca  heirs  were  therefore  en- 
titled to  locate  that  many  acres  "in  square 
bodies,  not  exceeding  five  in  number."  This 
controversy  concerns  the  third  of  the  bodies 
selected.  The  selection  of  each  tract  was 
to  be  determined  by  the  same  considera- 
tions, and  those  considerations  are  declared 
in  Shaw  v.  Kellogg,  supra.  Each  location. 
It  is  there  said,  would  necessarily  be  of 
considerable  size;  in  fact,  each  one  was 
nearly  100,000  acres;  and  each  as  a  whole 
was  to  be  nonmineraL  "No  provision  was 
made  for  indemnity  lands  in  case  mineral 
should  be  found  in  any  section  or  quarter 
section.  So  that  when  the  location  was 
perfected  the  title  passed  to  all  the  lands 
or  to  none."  The  limits  of  location.  It 
was  said,  was  the  territory  of  New  Mexico, 
— limits  not  so  broad  as  those  of  the  terri- 
tory ceded  by  Mexico;  within  the  limits 
there  were  large  areas  of  arid  lands;  "its 
surface  was  broken  by  a  few  mountain 
chains,  and  crossed  by  a  few  rivers."  Lands, 
it  was  declared,  could  not  be  selected  already 
occupied  by  others.  The  lands  must  be 
vacant.  Nor  could  lands  be  selected  "which 
were  then  known  to  contain  mineral.  Con- 
gress did  not  intend  to  grant  any  mines  or 
mineral  lands,  but,  with  these  exceptions, 
their  right  of  selection  was  coextensive 
with  the  limits  of  New  Mexico.  We  say 
'lands  then  known  to  contain  mineral,'  for 
it  cannot  be  that  Congress  intended  that 
the  grant  should  be  rendered  nugatory  by 
any  future  discoveries  of  mineral.  The 
selection  was  to  be  made  within  three  years. 


•For  other  cases  see  same  topic  A  {  KxntBWR  in  Doe.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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•  The  title  was  then  to  paM»  and^it  would 

be  an  insult  to  the  good  faith  of  Congreaa 
to  suppose  that  it  did  not  intend  that  the 
title,  when  it  passed,  should  pass  absolutely, 
and  not  contingently  upon  subsequent  dis- 
coveries." And  it  was  declared  that  the 
surveyor  general  of  New  Mexico  was  to 
determine  the  character  of  the  lands;  he 
was  to  make  survey  and  location  of  the 
lands  selected;  upon  him  "was  cast  the 
specific  duty  of  seeing  that  the  lands  selected 
were  such  as  the  Baca  heirs  were  entitled 
to  select."  This  is  emphasized  by  saying 
that  "he  was  the  officer  who,  by  virtue  of 
hit  duties,  was  most  competent  to  examine 
and  pass  upon  the  question  of  the  character 
of  the  lands  selected."  In  the  survey  and 
location  it  was  recognized  that  he  was  sub- 
ject to  the  "control  and  direction  of  the 
Land  Department,"  and,  while  he  was  not 
to  act  in  defiance  and  independently  of  the 
Land  Department,  ''it  was  for  him  to  say, 
in  the  first  instance,  at  least,  whether  the 
lands  so  selected  and  by  him  surveyed  and 
located  were  lands  vacated  and  nonmineral." 

These  are  the  elements  of  the  decision. 
How  do  they  apply  to  the  case  at  barf 

First,  as  to  the  allegations  of  the  biU. 
There  are  detailed  allegations  of  the  origin 
of  the  grant  to  Baca,  its  presentation  to 
the  surveyor  general  of  New  Mexico  under 
the  then-existing  law  and  regulations,  and 
his  recommendation  of  its  confirmation,  also 
of  the  confirmation  of  the  grant  to  the  town 
of  Las  Vegas,  "leaving,"  as  he  said,  "the 
respective  claimants  the  right  to  adjust 
their  conflicting  claims  in  courts."  The 
other  facts  which  the  bill  alleges  we  set 
out  in  narrative  form  as  follows: 

Both  grants  were  confirmed  and  the 
right  given  to  the  heirs  of  Baca,  as  we  have 
seen,  to  select  other  lands  equal  in  quantity 
to  the  lands  claimed  by  Las  Vegas. 

On  July  26,  1860,  about  a  month  after 
^  the  act  was  passed,  the  Commissioner  of  the 
^General  Land  Office  informed  the  surveyor 

•  general  of  New  Mexico  that  it  was  *the 
lattcr's  duty  to  separate  from  the  public 
lands  the  pueblos  or  individual  confirmed 
claims,  and  in  that  connection  drew  his 
special  attention  to  the  act  of  June  21,  1860, 
which  referred  to  the  "claim  of  the  Heirs 
of  Luis  Maria  Baca,"  and  in  order  to  give 
the  act  timely  effect  the  surveyor  general 
was  directed  to  give  the  claim  priority  in 
surveying  private  land  claims.  Tliat  officer 
was  directed  to  have  the  exterior  lines  of 
Las  Vegas  run  off,  and,  this  being  done,  the 
right  would  accrue  to  the  Baca  claimants 
to  select  a  quantity  equal  to  the  area  else- 
where in  New  Mexico  of  vacant  lands,  not 
-jnincral,  in  square  bodies,  not  exceeding  five 
in  number.  The  InstructionB  then  proceed 
«8  follows: 
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"Tou  will  furnish  them  with  a  eertiflcatcb 
transmitting  at  the  same  time  a  duplicate 
to  this  office,  of  their  right  and  the  area 
they  are  to  select  in  five  square  parcels. 
Should  they  select  in  square  bodies  accord- 
ing to  the  existing  line  of  the  surveys,  the 
matter  may  be  properly  disposed  of  by 
their  application,  duly  indorsed  and  signed 
with  your  certificate,  designating  the  parts 
selected  by  legal  divisions  or  subdivisions» 
and  so  selected  as  to  form  five  separate 
bodies  in  square  form.  Then  the  certificate 
thus  indorsed  is  to  be  noted  on  the  records 
of  the  register  and  receiver  of  Santa  Fe, 
and  sent  on  here  by  those  officers  for  ap- 
proval. Should  the  Baca  claimants  select 
outside  of  the  existing  surveys,  they  must 
give  such  distinct  descriptions  and  connec- 
tion with  natural  objects  in  their  applica- 
tions to  be  filed  in  your  office,  as  will  en- 
able the  deputy  surveyor,  when  he  may 
reach  the  vicinity  of  such  selections  in  the 
rc^fular  progress  of  the  surveys,  to  bave  the 
selections  adjusted  as  near  as  may  be  to 
the  lines  of  the  public  surveys,  which  may 
hereafter  be  established  in  the  region  of 
those  selections.  In  either  case  the  final 
conditions  of  the  certificate  to  this  office 
must  be  accompanied  by  a  statement  from 
yourself  and  register  and  receiver  that  the 
land  is  vacant  and  not  mineraL"  § 

^The  grant  to  the  town  of  Las  Vegas  waijp 
surveyed  and  the  fact  communicated  by  the 
surveyor  general  to  the  representative  of  the 
heirs  of  Baca,  and  they  were  informed  thai 
they  were  entitled  to  select  an  equal  quan- 
tity of  land,  that  he  was  authorized  to  sur- 
vey and  locate  the  same,  and  that  his  office 
was  ready  to  co-operate  with  their  legal 
representative  "and  receive  his  application 
for  the  location  of  the  lands  granted  by  the 
government." 

Thereupon,  on  or  about  June  17,  1863,  in 
pursuance  of  the  notke  from  the  surveyor 
general  and  the  act  of  Congress,  the  fol- 
lowing was  addressed  to  the  surveyor  gen- 
eral: 

I,  John  8.  Watts,  the  attorney  of  tho 
heirs  of  Don  Luis  Maria  Cabeza  de  Baca^ 
have  this  day  selected  as  one  of  the  ^e  loca- 
tions confirmed  to  said  heirs  under  the  6th 
section  of  the  act  of  Congress  approved  Juno 
23 st,  1800,  the  following  tract,  to  wit: 
Commencing  at  a  point  one  mile  and  a  half 
from  the  base  of  the  SoTero  mountain  in  a 
direction  north  45  degrees  east  of  the  high- 
est point  of  said  mountain,  running  thenco 
from  said  beginning  point  west  12  miles, 
36  chains,  and  44  links,  thence  south  12 
miles,  36  ehains,  and  44  links,  thenee  east 
12  miles,  36  chains,  and  44  links,  thenee 
north  12  miles,  36  chains,  and  44  links,  t# 
the  plaeo  of  beginnings  tho  tane  being  alto- 
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ated  in  that  portion  of  New  Mezieo  now 
included  by  act  of  Congress  approved  Feb- 
ruary 24,  1863  [12  Stat,  at  L.  664,  cbap. 
66],  in  the  territory  of  Arizona;  said  tract 
of  land  is  entirely  vacant,  unclaimed  by 
anyone^  and  is  not  mineral  to  my  Icnowl- 
od^e. 

John  S.  Watts, 
Attorney   for   the  Heirs   of   Louis   Maria 
Cabeza  de  Baea. 

On  the  same  day  the  surveyor  general  cer- 
tified to  the  Commissioner  of  the  General 
Land  Office  the  fact  of  the  application,  re- 
peating it,  and  concluding  as  follows: 

1-4 

eo 

f  *  And  I  further  certify  that  the  said  tract 

•f  la&d  being  the  one-fifth  part  of  the  pri- 
Tate  claim  confirmed  to  the  said  heirs,  con- 
tains ninety-nine  thousand  two  hundred  and 
eighty-nine  acres  and  thirty-nine  hundredths 
of  an  acre,  and  that  this  location  is  the  third 
of  the  series  (application  to  locate  the  same, 
filed  in  this  office  October  81,  1862,  dated 
October  SO,  1862,  having  been  withdrawn — 
see  letter  of  commissioner  of  the  General 
Land  Office  dated  February  6,  1863),  and, 
with  the  three  locations,  numbered  one, 
two,  and  four  heretofore  made,  included 
four-fifths  of  the  said  private  claim  con- 
firmed to  the  heirs  of  Ixiia  Maria  Cabeza 
de  Baca,  by  the  act  of  Congress  approved 
June  21,  1860.  Said  location  is  hereby  ap- 
proved. 

In  witness  whereof  I  have  hereto  set  my 
kand  this  17th  day  of  June,  1863. 

John  A.  Clark, 
Surveyor  GeneraL 

ne  commmiication  was  mailed  the  fol- 
lowing day,  with  a  letter  to  the  Commis- 
■loner  as  follows: 

Surveyor  General's  Office, 
Santa  Fe,  New  Mexico,  June  18,  1863. 
Honl.  J.  M.  Edmunds,  Comm'r  of  General 
Land  Office, 

Washington  City,  D.  a 
Sir:— 

I  inclose  herewith  copy  of  the  application 
and  certificate  of  location  No.  3  of  the  pri- 
▼ate  claim  confirmed  to  the  heirs  of  Luis 
Maria  Cabeza  de  Baca. 

As  this  location  is  far  beyond  any  of  the 
public  surveys,  I  have  not  deemed  it  neces- 
sary  to   procure   any   certificate   from  the 
register  and  receiver  of  the  land  office,  as, 
from  the  nature  of  the  case,  they  cannot 
know  anything  concerning  it. 
I  am  respectfully  your 
Obt.  servt. 
John  A.  Clark, 
Surveyor  GeneraL 


8 

*  On  July  18th  the  Commissioner  acknowl-? 
edged  the  receipt  of  the  communication,  stat- 
ing. 

Tour  approval  of  the  location  under  con- 
sideration is  found  to  have  ignored  the  im- 
perative condition  that  the  lands  selected 
at  the  base  of  Bolero  mountain  now  included 
by  the  act  of  Congress  approved  February 
24,  1863,  in  the  territory  of  Arizona,  is 
vacant  land  and  not  mineral.  Before  the 
application  of  location  No.  3  of  the  heirs 
aforesaid  can  be  approved,  by  this  office,  it 
is  necessary  that  our  instructions  of  the 
26th  of  July,  1860,  should  be  complied  with 
by  furnishing  a  statement  from  yourself 
and  register  and  receiver  that  the  land  thus 
selected  and  embracing  one  fifth  of  the 
claim,  or  00,280  80-100  acres,  is  vacant  and 
not  mineral. 

I  am  very  respectfully. 
Your  obt.  sevt. 
J.  M.  Edmunds,  Commissioner. 

In  a  letter  dated  April  2,  1864,  the  sur- 
veyor general,  in  reply  to  that  of  the  Com- 
missioner, stated  "that  there  is  no  evidence 
in  the  office  of  the  surveyor  general  of  New 
Mexico"  that  the  tract  selected  "contains 
any  mineral,  or  that  it  is  occupied.  There 
have  been  no  public  surveys  made  in  the 
neighborhood  of  said  tract,  and  there  is  no 
record  of  or  concerning  the  land  in  question 
in  the  surveyor  general's  office,  nor — as  1 
believe — in  the  office  of  the  register  or  re- 
ceiver of  the  land  office  of  New  Mexico.  As 
I  am  personally  unacquainted  with  that  re- 
gion of  country,  I  cannot  certify  that  the 
land  in  question  is  'vacant  and  not  mineral' 
or  otherwise.  Those  facts  can  only  be  de- 
termined by  actual  examination  and  sur- 
vey." 

On  March  29,  1864,  the  receiver  of  the 
land  office  in  New  Mexico  made  a  certificate 
stating   that   the   lands    applied    for    "are 
vacant  and  not  mineral  so  far  as  the  records 
of  this  office  show   (not  having  been  sur-j^ 
vcyed)."    The  register,  in  his  certificate  ofg 
the  same  date,  stated  that* the  lands  "are* 
not  surveyed,  and,  from  all  information  in 
this  office,  are  .vacant  and  not  mineral." 

On  about  April  0,  1864,  having  been  re- 
quired by  the  Baca  heirs  to  survey  the  tract 
located  by  them,  the  Commissioner  of  the 
General  Land  Office  issued  instructions  to 
the  surveyor  general  of  Arizona  which  re- 
cited that  the  location  by  the  Baca  heirs  had 
been  approved  by  the  surveyor  general  of 
New  Mexico,  in  whose  jurisdiction,  it  was 
said,  the  application  properly  came  at  the 
date  of  the  approval.  The  instructions  re- 
ferred to  the  act  of  Congress  of  1860  and  the 
rights  it  conferred,  and  stated  that  the  act 
of  June  2,  1862  [12  Stat  at  L.  410,  chap. 


970 


34  SUPREME  COURT  REPORTER. 


Oct.  Tkbh, 


HO],  requii'ed  all  grants  to  be  lurrejed  at 
the  expense  of  the  claimants,  and  that  when- 
ever the  Baca  claimants  should  paj  or  se- 
cure to  be  paid  a  sum  sufficient  to  liquidate 
All  the  expenses  a  surrey  was  to  be  directed 
of  the  application  and  transcripts  of  the 
field  notes  and  plats  to  be  transmitted  to 
the  General  Land  Office  to  constitute  "the 
muniments  of  title,  the  law  not  requiring 
the  issue  of  patents  of  these  claims."  Di- 
rections as  to  the  manner  of  marking  lands 
were  given.  Accompanying  the  instructions 
was  a  copy  of  the  certificate  of  the  surveyor 
general  of  New  Mexico,  dated  June  17, 
1863,  and  following  that  the  following  or- 
ders 

General  Land  Office^ 

April  0,  1864. 
Levi    Bashford,    Esq.,    Surveyor    General, 
Tucson,  Arizona. 
Sir.— 

The  foregoing  statement  and  the  certifi- 
cate of  Surveyor  General  Clark  having  been 
submitted  to  this  Department,  and  having 
undergone  a  careful  examination,  the  loca- 
tion being  approved  by  him  to  perfect  title 
under  the  authority  of  the  act   approved 
June  21,  1860,  application  for  survey  hav- 
ing been  made.     Instructions   (copy  here- 
^witb  attached)  have  been  given  to  Surv^or 
^General  Levi  Bashford  of  Arizona,  in  which 
^  territory  the  lands* located  now  are»  to  run 
the  lines  indicated  and  forward  complete 
survey  and  plat,  to  be  placed  on  file  for 
future  reference  as  required  by  law. 

J.  M.  Edmunds,  Commr. 

In  pursuance  of  this  order  a  survey  was 
tindertaken,  but  the  surveyors,  while  en- 
^ged  in  the  work  of  the  survey,  were  killed 
by  hostile  Indians,  and  no  survey  was  ever 
returned  (alleged  on  information  and  be- 
lief). Notwithstanding  the  repeated  re- 
<]ue8ts  of  the  heirs  of  Baca,  the  Commis- 
sioner of  the  General  Land  Office  failed  and 
refused  to  continue  or  have  made  the  sur- 
vey ordered  as  above  stated,  and  persisted 
in  such  refusal  until  on  or  about  June  17, 
1905,  on  which  date  the  Commissioner,  by 
Mu  official  order,  authorized  and  directed  the 
surveyor  general  of  Arizona  to  cause  a  sur- 
vey to  be  made,  and  in  pursuanee  of  and 
-under  contract  No.  136,  dated  June  17,  1905, 
•one  Philip  Contzen  was  authorized  and  re- 
quired to  run  the  lines  indicated  on  the 
application  of  the  Baca  heirs  (float  No.  3) 
•so  as  to  adjust  the  lines,  as  near  as  might 
be,  to  the  lines  of  the  public  surveys. 

The  survey  was  made  and  duly  certified 
tiy  the  surveyor  general  of  Arizona  as  strict- 
ly eonformable  to  the  field  notes  which  had 
t>een  examined,  approved,  and  filed  in  his 
•office,  and  that  the  plat  and  survey  had  been 


examined  and  found  correct  by  the  Commit* 
sioner  of  the  General  Land  Office. 

On  or  about  January  12,  1006,  the  Com* 
missioner  of  the  General  Land  Offiecb  die* 
regarding  the  decision  and  order  of  the  thes 
Commissioner  of  the  Land  Office  of  April  9, 
1864,  gave  such  instructions  to  the  surveyor 
general  of  Arizona  regarding  his  duties  as 
to  the  character  of  the  lands  that  that  of- 
ficer, in  December,  1906,  forwarded  the  plat 
and  survey  hereinbefore  mentioned  to  the 
Commissioner  of  the  General  Land  Office 
with  a  report,  accompanied  by  the  alleged co 
information  which  he  had  gathered)*  and  the*? 
recommendation  that  the  location  of  Baca 
Float  No.  3,  made,  as  hereinbefore  stated, 
June  17,  1863,  be  entirely  rejected. 

On  or  about  May  13,  1907,  contrary  to 
law,  and  without  jurisdiction  so  to  do,  and 
disregarding  the  order  of  his  predecessor, 
the  Commissioner  rendered  a  decision  order- 
ing a  hearing  before  the  surveyor  general 
of  Arizona  to  determine  whether  said  lands 
were,  at  the  time  of  said  location,  vacant 
and  nonmineral.  On  or  about  June  2,  1908, 
the  First  Assistant  Secretary  of  the  Interior, 
in  a  decision  upon  an  appeal  from  said  deci- 
sion of  the  Commissioner,  contrary  to  law 
and  without  jurisdiction,  affirmed  the  deci- 
sion of  the  Commissioner  In  so  far  as  it  re- 
manded the  case  for  a  hearing  before  the 
surveyor  general  of  Arizona. 

A  motion  to  review  was  subsequently 
made  and  denied. 

By  the  acts  done  in  the  selection  and  loca- 
tion of  the  lands,  including  the  order  of 
Commissioner  Edmunds  of  April  9,  1864, 
requiring  a  survey  thereof,  the  title  to  the 
lands  vested  in  fee  in  the  heirs  of  Baca,  and 
it  was  not  within  the  power  of  the  Land 
Department  to  revoke  or  annul  the  prior 
rulings,  or  to  evade  the  rights  of  such  heirs 
or  their  successors  in  title,  and  that  (this 
on  information  and  belief)  the  Land  De- 
partment has  always  treated  the  lands  se- 
lected as  segregated  from  the  public  domain, 
aAd  they  have  for  many  years  been  so 
marked  upon  the  maps  issued  by  the  De- 
partment, as  more  especially  appears  from 
the  map  of  the  Territory  of  Arizona  of  1903. 

It  is  alleged  that  one  Henry  Ohm  and 
one  Lyman  W.  Wakefield  have  filed  home* 
stead  applications  upon  land  lying  within 
the  lands  located  by  the  Baca  heirs,  and  in- 
structions have  been  issued  from  the  officers 
of  the  Land  Department,  permitting  proofs 
to  be  made  thereof.  It  is  alleged  that  there 
are  many  other  entries  upon  the  lands,  and 
that  they  and  Ohm's  and  Wakefleld*s  ap- 
plications will  cast  clouds  upon  the  title  of^ 
the  Baca  location. 

•The  value  of  the  lands  located  Is  alleged 
to  be  over  $100,000,  and  that  plaintiffs  have 
no  adequate  remedy  at  law. 
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An  injunotioB  was  prayed  restraining  de- 
fendants from  further  proceeding  in  the 
homestead  applications,  that  they  bo  ra- 
quired  to  place  on  file  for  future  referenoe, 
as  required  by  law,  the  CSontzen  surrey  and 
plat  dated  June  17,  1905;  that  anything 
shown  thereby  or  connected  therewith,  other 
than  that  included  in  the  order  of  the 
Commissioner  of  April  9,  1864,  and  other 
than  the  exterior  boundaries,  accessory  lines, 
crosses  and  distances,  monuments  and  meas- 
urements showing  the  tract  located  by  the 
Baca  heirs  known  as  location  No.  3,  to- 
gether with  any  topographical  features  and 
the  references  to  the  lines  of  the  public  sur- 
veys be  canceled  and  expunged  from  the  said 
plat  of  said  survey,  and  particularly  the 
lines,  crosses  and  distances,  monuments  and 
measurements  purporting  to  show  the  segre- 
gation from  said  land  of  the  allied  mineral 
portion,  the  Tubae  township,  and  the  con- 
flicting portions  of  the  San  Jos^,  Sonoita, 
Tumacacori,  and  Calabasas  claims. 

A  demurrer  was  filed  to  the  bill  which 
set  out  as  grounds:  (1)  The  real  purpose 
of  the  suit  is  to  recover  certain  real  estate 
situated  in  the  territory  of  Arizona  by  trial 
of  the  legal  title  thereto,  and  that  the  re- 
lief, if  any,  plaintiffs  are  entitled  to,  la  at 
law.  (2)  If  the  legal  title  to  the  property 
passed  to  plaintiffs,  as  alleged,  on  April 
9»  1864,  "naught  else  remains  for  the  de- 
fendants to  do  than  to  perform  the  minis- 
terial duty  of  receiviog  and  recording  the 
plat  of  survey  and  field  notes  thereof,"  and 
the  remedy  is  by  mandamus.  (3)  If  the 
legal  title  to  the  land  has  not  passed  to 
plaintiffs,  as  alleged,  it  is  still  in  the  United 
States,  which  it  is  not  shown  has  consented 
to  this  suit;  and  the  court  in  such  event 
is  without  jurisdiction.  (4)  On  the  face  of 
I.  the  bill  it  is  impossible  to  grant  the  prayers 
^of  plaintiffs  without  deciding  whether  the 
*  title  is  still  in^ihe  United  SUtes.  The  de- 
termination of  the  suit,  therefore,  affects 
the  United  States,  and  they  are  real  and  in- 
dispensable parties  in  interest,  and  have  not 
consented  to  be  sued.  (5)  The  acts  sought 
to  be  enjoined  are  exclusively  within  the 
jurisdiction  of  the  Interior  Department  and 
are  not  subject  to  judicial  control.  (6) 
The  parties  who  have  initiated  claims  are 
materially  interested  in  the  suit  and  are 
necessary  parties  to  it.  (7)  The  court  is 
without  jurisdiction  to  expunge  the  matters 
and  things  prayed  to  be  expun^^ed  from  the 
plat  of  the  survey  of  the  San  Jos6  de 
Sonoita  claim  for  the  reason  that  the  claim- 
ants are  not  parties  to  the  suit,  and  their 
claim  has  been  confirmed  by  the  Supreme 
Court  of  the  United  States  (Ely  v.  United 
States,  171  U.  S.  220,  43  L.  ed.  142,  18  Sup. 
CL  Rep.  840).  (8)  The  citizens  of  Tubao 
township  ars  necessary  parties.    (9)    Thara 


naver  has  been  an  adjudication  by  the  8eer» 
tary  of  the  Interior  and  the  Commissioner 
of  the  General  Land  Office,  or  either  of  thenit 
that  the  lands  involved  were,  on  June  17^ 
1863,  nonmineral  and  vacant  or  unoccupied 
lands  such  as  the  heirs  of  Baca  were  au- 
thorized to  select  under  the  terms  of  the 
6th  section  of  the  act  of  June  21,  1860  {12 
Stat  at  L.  71,  chap.  167).  (10)  Tha  plain- 
tiffs are  not  entitled  to  the  relief  prayed 
for,  or  to  any  relief.  (11)  The  bill  is  in 
other  respects  uncertain,  informal,  and  in- 
sufficient to  entitle  plaintiffs  to  any  relief. 

The  demurrer  was  overruled,  Mr.  Justice 
Barnard  of  the  supreme  court  saying  that 
the  main  question  to  be  decided  on  the  de* 
murrer  was  as  to  the  effect  of  the  act  ol 
Congress,  and,  eonaidering  the  act  and  tha 
proceedings  taken  under  it,  recited  in  the 
bill,  he  said  he  was  of  opinion  that  the  title 
to  the  'Hract  vested  in  the  heirs  of  said 
Baca  when  the  location  was  approved  and 
the  survey  ordered,"  and  that,  therefore, 
plaintiffs  might  maintain  their  bill  for  soma 
portion,  at  least,  of  the  substantial  relief  for 
which  they  prayed,  and  that  the  demurrer, « 
being  to  the  whole  bill,  must  be  overruled.^ 
And  he  said:  "This*conclusion  as  to  title,* 
if  correct,  will  enable  the  suit  to  be  main- 
tained notwithstanding  the  objection  made 
as  to  want  of  other  parties  defendant.  Title 
being  out  of  the  United  States,  it  has  no 
interest  and  is  not  a  necessary  party;  and 
the  Land  Department  cannot  rightfully 
treat  the  tract  as  open  to  public  entry,  and 
the  officers  may  therefore  be  enjoined." 

The  defendants  (appellants)  then  an- 
swered. 

The  answer  admitted  what  must  be  re- 
garded as  the  fundamental  elements  of  the 
bill.  So  far  as  its  denials  of  any  of  the 
averments  of  the  bill  or  its  allegations  ol 
fact  are  material,  we  shall  refer  to  them 
hereafter.  The  proofs  taken  under  the  bill 
and  answer  were  not  regarded  by  the  su- 
preme court  as  determining  a  different  de- 
cision from  that  expressed  on  the  demurrer 
to  the  bill;  that  is,  the  court  repeated  its 
view  that  the  title  passed  on  April  0,  1864, 
to  the  heirs  of  Baca,  and  that  the  court  had 
authority  to  enjoin  defendants  from  treat- 
ing the  land  as  being  public  land.  The  in- 
junction prayed  for  was  granted  except  that 
the  ''Contzcn"  survey  and  plat  were  ordered 
to  be  filed  unchanged.  A  decree  was  entered 
accordingly.  It  was  affirmed  by  the  court 
of  appeals,  as  we  have  said. 

The  crux  of  the  case,  in  the  views  of  tha 
courts  below,  is  the  question  whether  title 
to  the  lands  passed  out  of  the  United  States 
in  April,  1864,  and  the  careful  and  elaborata 
consideration  of  it  malces  the  discussion  of 
It  mere  repetition. 

The  contentions  of  the  parties  ars  ?«ry 
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accurately  opposed.  Appellants  contend 
that  "under  a  proper  construction  of  the 
act  of  June  21,  1860,  title  to  the  'float'  can- 
not pass  until  there  has  been  an  official  sur- 
vey and  a  final  determination  by  the  proper 
officers  that  the  land  selected  in  1863  was 
of  the  character  which  the  statute  permitted 
the  heirs  to  take,— «  matter  still  »uh  judioe 
in  the  Department,"  except  as  to  certain 
M  conflicting  grants.    The  appellees  insist,  and 

•  the  courts  below,  as  we  have  seen,  decided, 
that  the  location  of  the  grant  and  the  ap- 
proval of  it  by  the  surveyor  general  of  New 
Mexico,  and  subsequently,  in  April,  1864,  by 
Commissioner  Edmunds  of  the  Land  Office, 
transferred  the  title  to  the  heirs  of  Baca. 

There  is  some  controversy  upon  the  fact 
as  to  whether  the  Commissioner  had  before 
him  the  proof  he  had  demanded  of  the  non- 
mineral  character  of  the  land.  We  think 
the  lower  courts  rightly  deduced  from  the 
evidence  "that  the  Commissioner,"  to  quote 
from  the  opinion  of  the  court  of  appeals, 
"having  carefully  considered  all  the  facts 
in  the  case,  concluded  to  adopt  the  approval 
of  the  surveyor  general  of  New  Mexico  of 
this  location  to  perfect  title  under  the  au- 
thority of  said  act  [act  of  1860],  and  in 
order  completely  to  segregate  this  land  from 
the  public  domain  ordered  the  survey."  [41 
App.  D.  C.  153.]  And  that  this  action  was 
within  the  authority  of  those  officers  we 
may  refer  to  Shaw  ▼.  Kellogg,  170  U.  S.  312, 
42  L.  ed.  1050,  18  Sup.  Ct.  Rep.  632.  In 
that  case,  we  have  seen,  the  surveyor  gen- 
eral of  New  Mexico  was  the  officer  selected 
and  who  was  most  competent  to  examine  and 
pass  upon  the  question  of  the  character 
of  the  lands,  and  to  pass  upon  them  at  the 
time  of  location, — ^not  upon  evidence  col- 
lected many  years  after  the  location,  direct- 
ed to  what  might  have  been  known  many 
years  before.  The  selection  and  location  was 
to  be  made  within  three  years  of  the  passage 
of  the  act  in  a  comparative  wilderness,  and 
the  "title  was  then  to  pass,"  and  "pass 
absolutely,  and  not  contingently  upon  sub- 
sequent discoveries." 

We  recognized  in  Shaw  v.  Kellogg  that  the 
action  of  the  surveyor  general  was  subject 
to  the  supervision  of  the  Land  Department, 
and  that  condition  is  satisfied  in  the  case 
at  bar.  The  Commissioner  was  put  in  pos- 
session of  all  of  the  facts  as  to  the  lands, 
and,  exercising  his  judgment  upon  them,  ap- 

c  proved  the  location. 

2     The  facts  in  Shaw  v.  Kellogg  give  per- 

*  tinence  to  its  ^principles,  notwithstanding 
some  difTcrences  between  its  facts  and  those 
in  the  case  at  bar.  In  that  case  there  was 
a  positive  declaration  by  the  surveyor  gen- 
eral of  the  nonmineral  character  of  the 
lands;  in  the  case  at  bar  it  is  an  inference 
deduced  from  the  circumstances,   it  being 


the  "duty  of  the  officers  to  decide  the  ques- 
tion,"— a  duty  which  they  "could  not  avoid 
or  evade."  In  that  case  the  Land  Office  un- 
dertook to  reserve  from  the  grant  lands 
which  might  be  subsequently  discovered  to 
be  mineral.  In  this  case  it  directed  an 
inquiry  of  their  character  long  after  the 
location  of  the  grant,  and  seeks  to  determine 
the  legality  of  the  location  by  the  informs 
tion  said  to  be  obtained. 

The  title  having  passed  by  the  location 
of  the  grant  and  the  approval  of  it,  the  title 
could  not  be  subsequently  devested  by  the 
officers  of  the  Land  Department.  Ballinger 
T.  United  States,  216  U.  S.  240,  54  L.  ed. 
464,  30  Sup.  Ct  Rep.  338.  In  other  words, 
and  specifically,  the  action  of  the  Commis- 
sioner in  approving  the  location  of  the  grant 
cannot  be  revoked  by  his  successor  in  office^ 
and  an  attempt  to  do  so  can  be  enjoined. 
Noble  V.  Union  River  Logging  R.  Co.  147 
U.  S.  365,  37  L.  ed.  123,  13  Sup.  Ct.  Rep, 
271;  Philadelphia  Co.  v.  Stimson,  223  U. 
S.  605,  56  L.  ed.  570,  32  Sup.  Ct  Rep.  340. 
The  suit  is  one  to  restrain  the  appellants 
from  an  illegal  act  under  color  of  their 
office  which  will  cast  a  cloud  upon  the  title 
of  appellees. 

This  disposes  of  the  contentions  of  appel- 
lants that  this  is  a  suit  against  the  United 
States,  or  one  for  recovery  of  land  merely, 
or  that  there  is  a  defect  of  parties,  or  tliat 
the  suit  is  an  attempted  direct  appeal  from 
the  decision  of  the  Interior  Department,  or 
a  trial  of  a  title  to  land  not  situated  within 
the  jurisdiction  of  the  court  "wherein  an 
essential  party  is  not  present  in  the  forum 
and  is  not  even  suable, — the  United  States." 

We  agree  with  the  courts  below  that  a 
survey  was  necessary  to  segregate  the  lands 
from    the    public    domain.     Stoneroad   v. 
Stoneroad,  168  U.  S.  240,  30  L.  ed.  966,  15 ^ 
Sup.  Ct.  Rep.  822.    This  was  done  by  theS 
Tontzen  survey,  which,  we  have  seen,  waa* 
directed  to  be  filed  by  the  lower  courts  with- 
out  alteration,— «  decision  which  we  ap- 
prove. 

There  are  other  contentions  of  appellants 
which  call  for  no  extended  comment,  as  we 
concur  with  the  courts  below  in  regard  to 
them.  For  instance,  it  is  contended  that  the 
surveyor  general  of  New  Mexico  had  lost 
authority  to  approve  the  location,  and  that 
duty  had  devolved  upon  the  surveyor  gen- 
eral of  Arizona.  To  the  contention  it  may 
be  replied,  as  the  court  of  appeals  in  effect 
replied,  that  the  act  of  1860  devolved  the 
duty  on  the  surveyor  general  of  New  Mexico, 
and  the  Land  Office,  upon  whom  devolved 
the  ultimate  responsibility,  approved  the 
location. 

A  point  is  made  upon  attempts  to  ehange 
the  location,  of  which  it  is  enough  to  say 
that  they  were  not  accepted  by  the  Land 


1913. 


ILLINOIS  EX  BEU  DUNNE  t.  ECONOAIY  L.  ft  P.  00. 


973 


Department,  and  the  claimants  were  re- 
mitted to  the  location  under  consideration. 

Another  contention  is  made  on  the  con- 
flict of  the  grant  as  located  with  other 
grants,  to  which  the  court  of  appeals  re- 
plied that  it  was  not  now  concerned  with 
such  question,  and  that  if,  as  suggested,  a 
controversy  should  arise,  it  "will  properly  be 
adjudicated  in  the  courts  where  the  lands 
are  located.**    In  this  we  concur. 

Whose  duty  it  was  to  pay  the  expense  of 
the  survey  is  also  in  controversy.  The  ap- 
pellants assert  it  to  have  been  the  duty  of 
the  claimants  under  the  act  of  June  2,  1862 
(12  Stat,  at  L.  410,  chap.  90),  and  that  was 
the  view,  we  have  seen,  of  the  Land  Depart- 
ment. The  appellees  contend  that  the  obli- 
gation  was  upon  the  government  under  the 
granting  act.  That  act  provides,  as  we  have 
seen,  that  "it  shall  be  the  duty  of  the  sur- 
veyor general  of  New  Mexico  to  make  sur- 
Tey  and  location  of  the  land  so  selected  by 
the  said  heirs  of  Baca  when  thereunto  re- 
quired by  them.  .  .  ."  The  obligation  is 
^explicit,  and  there  was  reason  for  it.  To 
2  accommodate  conflicting  claims,  and  at  the 
•  instance  of*the  government,  the  Baca  claim- 
ants gave  up  their  rights  to  a  definite  tract 
of  land,  and,  as  appellees  say,  expressing 
the  equities  of  the  claimants,  whatever  its 
character  or  condition,  and  the  government 
thorefore  would  naturally  make  provision 
for  the  locfltion  of  the  substituted  land  as 
expeditiously  as  possible,  and  without  ex- 
fcnso  to  the  Baca  heirs.  We  therefore  think 
the  act  of  1860,  not  that  of  1862,  applied. 

The  contention  that  appellees  have  not 
shown  sufficient  title  is  untenable. 

Decree  affirmed. 


(234  U.  S.  497) 

PEOPLE  OF  THE  STATE  OP  ILLINOIS, 
ON  THE  RELATION  OF  EDWARD  F. 
DUNNE,  IGOVERNOR,  AND  PATRICK 
J.  LUCEY,  ATTORNEY  GENERAL,  Plffs. 
in  Err., 

T. 

ECONOMY  LIGHT  t  POWER  COMPANY. 

•OouBTB  (§  3d4*)— Ebbob  to  State  Coubt 
— Decision  of  Fedebal  QuKsxioif. 
1.  A  judgment  of  the  Illinois  supreme 
«ourt,  affirming  the  dismissal  of  the  state's 
suit  to  restrain  a  corporation  from  con- 
ctructing  a  dam  across  a  river,  is  not  re- 
Tiewable  in  the  Federal  Supreme  Court  on 
the  theory  that  it  Involves  a  decision  of 

1  Expiration  of  term  of  office  of  Charles 
6.  Deneen  as  Governor,  and  William  H. 
Stead  as  Attorney  General,  parties  plaintiffs 
in  error  berein,  suggested,  and  substitution 
of  Edward  F.  Dunne,  Governor,  and  Patrick 
J.  Lucey,  Attorney  General,  as  parties 
plaintiffs  in  error  herein,  granted  December 
i2,  1914. 


the  Federal  question,  if  any,  presented  by 
the  assertion  on  behalf  of  the  state  of  a 
public  right  arising  from  the  condition  of 
navigability  alleged  to  have  been  created  by 
concurrent  state  and  Federal  action,  where 
the  state  court,  in  addition  to  deciding  the 
manifestly  local  questions  as  to  state  or 
private  ownership  of  the  bed  of  the  river, 
and  the  validity  of  deeds,  leases,  and  con- 
tracts made  by  canal'  commissioners  on 
which  the  corporation  relies,  merely  held 
that  there  had  been  no  concurrence  by  the 
state  in  any  project  to  malce  the  river  navi- 
gable, that  it  was  not  navigable  in  fact 
in  its  natural  state,  and  did  not  be- 
come navigable  by  tJie  addition  of  the 
water  of  the  Chicago  Sanitary  District^ 
and  that  the  state  could  not  make  it  navi- 
gable by  legblative  declaration,  and  thna 
destroy  vested  rights  of  riparian  owners. 

[Bd.  Note.~Por  other  cases,  see  Courts,  G«ftt. 
Dig.  U  1049-1077 ;  Dec  Dig.  I  3»4.«] 

CouBTB  (S  394*)-~Ebbob  to  State  Ooubt 
—Fedebal   Question— Navigability. 

2.  No  question  under  the  provisions  of 
the  ordinance  of  July  13,  1787,  for  the  gov- 
ernment of  the  Northwest  territory,  or  of 
subsequent  congressional  legislation,  which 
merely  define  rights  depending  for  their 
existence  upon  navigability,  remains  to 
support  the  appellate  jurisdiction  of  the 
Federal  Supreme  Court  over  a  state  court, 
where  the  latter  court  has  decided  against 
the  fact  of  navigability. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  »  104»-10n ;  Deo.  Dig.  i  394.*] 

G0UBT9  a  394*)— filBBOB  TO  STATE  COUBT— 
I^'KDBBAL  gUESTIOM— itlQUT  UNDBB  FSD- 

££AL  Law. 

3.  Congress  has  not  so  taken  jurisdic- 
tion of  the  Des  Plaines  river  by  making  ap- 
propriations for  a  survey  and  estimates  of 
the  cost  of  its  improvement  that  the  state 
of  Illinois  may  assert  a  right  thereunder 
to  restrain  the  private  construction  of  a 
dam  across  the  river,  which,  if  denied,  will 
support  the  appellate  jurisdiction  of  the 
Federal  Supreme  Court  over  a  state  court. 

[Bd.  Note.— For  other  cases,  seo  Courts,  Cent. 
Dig.  Si  1049-1077  :  Dec.  Dig.  fi  394.*] 

[No.  179.] 

Argued  April  20  and  SO,   1014.     Decided 

June  22,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court,  in 
that  state,  dismissing  an  information  by 
which  the  state  sought  to  restrain  a  private 
corporation  from  erecting  a  dam  across  the 
Des  Plaines  river.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  241  111.  290,  80  N. 
E.  760. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Merritt  Starr,  Horace  Kent 
Tenney,  Elijah  N.  Zoline,  John  8.  Miller, 
George  Packard,  and  Harry  A.  Parkin  l«r 
plaintiffs  in  error. 


*For  other  cases  see  same  topic  A  {  nuhbbb  in  Dec.  ft  Am.  Digs.  1907  to  date.  A  Rep*r  Indexes 
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Mesin.  Frank  H.  8oott,  Gilbert  E. 
Porter,  and  Edgar  A.  Baneroli  for  defend- 
ant in  error. 


•  ^Mr.    Justice    McKenna    delivered    the 
opinion  of  the  eourt: 

This  waa  a  proceeding  brought  in  the 
circuit  court  of  Gmndy  county,  Illinois, 
being  an  information  filed  by  the  attorney 
general  of  the  state  on  behalf  of  the  people 
of  the  state  on  the  relation  of  the  goremor, 
against  defendant  in  error,  the  Economy 
Light  &  Power  Company,  to  restrain  that 
company  from  erecting  a  dam  across  the 
Des  Plaines  river,  and  from  causing  the 
waters  of  the  river  to  back  up  and  overflow 
the  lands  of  the  state;  to  refrain  from  per- 
mitting the  obstructions  placed  in  the  river 
to  remain  therein;  and  that  certain  deeds, 
leases,  and  contracts  made  by  the  canal 
commissioners  of  the  state  to  the  company 
be  declared  nuU  and  void.  The  informa- 
tion was  dismissed  by  the  circuit  court 
and  its  decree  was  affirmed  by  the  supreme 
court.  This  writ  of  error  was  then  sued 
out  by  plaintiffs  in  error. 

A  motion  is  made  to  dismiss  on  the 
grounds — (1)  that  no  Federal  question  was 
decided  by  the  supreme  eourt  adversely  to 
plaintiffs  in  error.  (2)  The  Federal  ques- 
tions sought  to  be  raised  in  this  court 
were  not  raised  in  the  trial  court,  and  under 
the  practice  in  Illinois  were  not  open  to 
review  in  the  supreme  court,  and  were  not 
reviewed.  (3)  The  Federal  questions  raised 
are  without  merit.  (4)  The  decision  of  the 
supreme  court  is  sustainable  upon  non-Fed- 

^sral  grounds. 

2     The  motion  makes  necessary  a  considera- 

*  tion  of  the  Allegations  of  the  information 
and  of  the  grounds  of  decision  of  the  court. 
The  information  alleges  the  following:  The 
state  of  Illinois  was  formed  out  of  the 
Northwest  territory  ceded  by  Virginia  to 
the  United  States  in  1784,  and  by  the  ordi- 
nance for  the  government  of  the  territory  it 
was  declared  in  article  4  that  '*the  navi- 
gable waters  leading  into  the  Mississippi 
and  St.  Lawrence,  and  the  carrying  places 
between  the  same,  shall  be  common  high- 
ways, and  forever  free,  as  well  to  the  in- 
habitants of  the  said  territory  as  to  the 
citizens  of  the  United  States  and  those  of 
any  other  states  that  may  be  admitted  in- 
to the  Confederacy,  without  any  tax,  im- 
post, or  duty  therefor."  [  1  Stat,  at  L.  62, 
note.] 

On  the  18th  of  May,  1796  [1  Stat,  at  L. 
468,  chap.  29,  U.  S.  Comp.  Stat.  1901,  p. 
1567],  Congress  passed  an  act  for  the  sale  of 
lands  of  the  United  States  in  the  to-ritory 
northwest  of  the  Ohio  river  and  above  the 
mouth  of  the  Kentucky  river,  by  |  0  of 


which  act  it  was  provided  that  all  navigable 
rivers  within  the  territoiy  to  be  disposed 
of  by  virtue  of  the  aet  should  be  deemed  to 
be  and  remain  public  highways.  Subse- 
quently there  was  separated  from  such 
territory  by  an  act  of  Congress,  dated  May 
7,  1800  [2  Stat  at  L.  68,  chap.  41],  the 
portion  thereof  which  now  embraces  the 
states  of  Illinois  and  Louisiana,  to  be 
called  Indiana  territory.  On  March  26, 1804 
[2  Stat,  at  L.  277,  chap.  36],  Congress,  act- 
ing under  the  Constitution  of  1787|  passed 
an  act  for  the  disposal  of  the  public  lands 
in  Indiana  territory,  by  which  it  was  pro- 
vided that  all  the  navigable  rivers,  ereeks, 
and  waters  within  that  territory  should 
be  deemed  to  be  and  remain  publie  high- 
ways. 

By  an  act  of  February  S,  1809  [2  Stat, 
at  L.  614,  chap.  13],  Congress  divided  the 
Indiana  territory  and  constituted  that  por- 
tion of  it  which  now  comprises  the  state 
of  Illinois  a  separate  territory,  to  be  called 
Illinois,  and  provided  that  its  inhabitants 
should   be  entitled   to  and  enjoy  all  and^ 
singular    the    rights,    privileges,    and    ad-g 
vantages«granted  and  secured  to  the  people* 
of  the  Northwest  territory  by  the  ordinance 
of  July  13,  1787. 

On  the  18th  of  April,  1818  [3  SUt.  at  L. 
428,  chap.  67],  Congress  passed  an  act  to 
enable  the  people  of  Illinois  to  form  a  con- 
stitution and  state  government  for  admis- 
sion into  the  Union  upon  an  equality  with 
other  states,  and  provided  that  the  govern- 
ment  should  be  republican,  and  not  repug- 
nant to  the  ordinance  of  July  13,  1787.  A 
constitution  was  adopted,  and  Congress,  on 
the  3d  of  December,  1818  [3  Stat,  at  L. 
636],  declared  the  admission  of  the  state  in- 
to the  Union,  that  its  constitution  and  gov- 
ernment was  republican  and  in  conformity 
to  the  provisions  of  the  articles  of  compact 
between  the  original  states  and  the  people 
and  the  states  in  the  territory  northwest 
of  the  River  Ohio,  passed  on  July  13,  1787. 

The  river  Des  Plaines  is  situated  in  the 
Northwest  territory,  rises  in  Wisconsin, 
and  flows  southerly  into  the  state  of  Illinois 
(its  course  is  given),  in  all  a  distance  of 
about  96  miles. 

The  river  Kankakee  rises  in  Indiana  and 
flows  westerly  into  Illinois  and  unites  in 
Grundy  county  with  the  Des  Plaines,  form- 
ing with  it  the  Illinois,  which  flows  thence 
westerly  and  southwesterly  through  several 
counties  in  Illinois  into  the  Mississippi 
river.  Wherefore,  by  reason  of  the  fact 
that  the  Dee  Plaines  river  is  wholly  with- 
in the  Northwest  territory,  and  that  it 
empties  its  waters  into  the  Mississippi, 
and  by  reason  of  the  other  facts  set  forth, 
it  is  subject  to  the  provisions  of  the  acts 
of  Congress  set  out. 
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It  is  shoim  by  early  ezplonttions  and 
diflcoveries  that  the  Des  Plaiuea  river  waa 
navigable  from  a  point  near  whera  U  now 
iituated  the  city  ef  Chicago  to  ita  mouth, 
and  waa  uaed  aa  a  highway  for  commercial 
purpoaea,  and  commerce  waa  carried  on 
over  it  and  over  the  Chicago  river,  located 
02  in  Cook  county,  Illinoia,  and  connection 
[^therewith  made  by  a  short  portage  between 
•  the  two  *rivera  near  the  aite  of  what 
is  now  the  city  of  Chicago  and  waa  in  ub^ 
aa  a  higliway  of  commerce  leading  from  Lake 
Michigan  and  the  waters  emptying  into  the 
St.  Lawrence  river,  on  the  one  hand,  and 
the  watera  of  the  Mlsaiaaippi  river,  on  the 
other,  thenceforward  from  the  time  of  aaid 
firat  uae  up  to  and  at  the  time  when  the 
ordinance  of  1787  and  the  several  acta  of 
Congreaa  were  respectively  enacted. 

Afterward  the  state  of  Illinois,  by  and 
through  its  legislature,  and  in  obedience  to 
the  several  acta  of  Congreaa  aet  forth,  aa- 
aumed  charge  of  the  river,  and  in  1839 
gave  permission  for  the  building  of  a  toll 
bridge  across  the  river,  and  subsequently, 
by  an  act  passed  in  1839,  amending  the 
several  laws  in  relation  to  the  Illinois  and 
Michigan  canal,  it  was  provided  that  no 
stream  of  water  passing  through  the  canal 
lands  should  pass  by  the  sale  so  aa  to 
deprive  the  state  of  the  uae  of  such  water 
if  necessary  to  supply  the  canal  without 
charge  for  the  same;  and  it  was  further 
provided  that  the  lands  situated  upon  the 
streams  which  have  been  meandered  by  the 
aurveya  of  public  lands  by  the  United  States 
should  be  considered  as  bounded  by  the 
lines  of  those  surveys,  and  not,  by  the 
streams.  In  the  same  year  an  act  waa 
passed  declaring  the  river  a  navigable 
stream,  and  providing  that  it  should  be 
deemed  and  held  a  publie  highway,  and 
should  be  free,  open,  and  unobstructed 
from  its  point  of  connection  with  the  canal 
to  its  utmost  limit  within  the  state  for 
the  passage  of  all  boats  and  water  craft 
of  every  description. 

In  1845  the  state  authorised  the  con- 
struction and  continuance  of  the  miUdam 
across  the  river  with  reservation  of  the 
right  to  the  state  of  improving  the  dam  and 
of  using  the  water  for  the  canal,  and  for 
any  other  purpose;  and  in  1849,  authorized 
the  building  of  a  bridge  at  Lockport.  The 
state,  by  certain  acts  of  Its  legislature 
(they  are  set  out),  created  the  Sanitary 
District  of  Chicago,  under  the  provision  of 
which  a  channel  was  constructed  connecting 
SLake  Michigan  with  the  Des  Plaines  river, 
fat  a  point  *some  16  miles  above  the  site  of 
the  dam  in  question,  and  through  which 
about  300,000  cubic  feet  of  water  per  minute 
are  drawn  through  the  Chicago  river  and 


the  Sanitary  District  drainage  channel^  and 
discharged  in  the  Des  Plaines  river. 

It  was  provided  that  the  channel  when 
completed  should  be  a  navigable  stream, 
and  that  when  the  general  government 
should  improve  the  river,  it  should  have 
full  control  over  the  same  for  navigation 
purposes,  but  not  to  interfere  with  ita 
control  for  sanitary  drainage  purposes. 

On  the  6th  of  December,  1907,  the  legis- 
lature passed  an  act,  which  is  as  follows: 

"Sec.  1.  Be  it  enacted  by  the  people  of 
the  state  of  Dlinois,  represented  in  the 
general  assembly:  That  the  Dec  Plaines 
and  Illinois  rivers  throughout  their  courses 
from  below  the  water  power  plant  of  the 
main  channel  of  the  Sanitary  District  of 
Chicago  in  the  township  of  Lockport,  al 
or  near  Lockport^  in  the  county  of  Will, 
are  hereby  recognized  aa  and  are  hereby 
declared  to  be  navigable  streams,  and  it 
is  made  the  special  duty  of  the  governor 
and  the  attorney  general  to  prevent  the 
erection  of  any  structures  in  or  across 
said  streams  without  explicit  authority 
from  the  general  assembly,  and  the  governor 
and  attorney  general  are  hereby  authorized 
and  directed  to  take  the  necessary  legal 
action  or  actions  to  remove  all  and  every 
obstruction  now  existing  in  said  rivers 
that  in  anywise  interferes  with  the  intent 
and  purpose  of  this  act.*  ^ 

The  relator,  Charles  S.  Deneen,  is  the 
governor  referred  to  in  the  act,  and  that, 
by  virtue  of  the  statute,  his  office  and  con- 
stitutional duty,  he  has  a  special  interest 
and  responsibility  in  the  matters  set  forth. 

The  purchasers  from  the  state  in  {  26 
and  other  similarly  situated  lands  with 
reference  to  the  Des  Plaines  river  did  not 
take  and  did  not  claim  to  take  under  their^ 
several  purchases  that  portion  of  the  landsg 
lying  between*  the  meander  line  and  the* 
water  of  the  river,  and  that  the  lands  so 
lying  have  never  been  used  by  any  indi- 
vidual under  any  claim  of  authority  or 
right  vested  in  the  purchasers  from  the  state 
of  Illinois,  save  and  except  as  claimed  by 
defendant.  Lands  so  lying,  therefore,  to- 
gether with  the  bed  of  the  stream  of  the 
river  In  said  quarter  section,  and  other 
lands  similarly  situated  with  reference  to 
the  river,  have  not  passed  by  any  purchase 
of  adjoining  lands  from  the  state  of  Illinois, 
but  the  same  and  every  part  thereof  is 
owned  by  the  state,  and  held  for  the  benefit 
of  its  people  and  of  the  people  of  the  United 
States  as  a  public  highway  for  commerce. 

The  trustees  of  the  Illinois  and  Michigan 
canal  executed  and  delivered  to  one  Charles 
E.  Boyer  a  deed  bearing  date  October  22, 
1860,  to  land  in  §  25,  excepting  and  resenr* 
ing  so  much  as  was  occupied  by  the  canal 
and  its  waters,  and  a  strip  90  feet  wide 
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on  either  lide  of  the  eumlp  eontainiiig  190 
62-100  acres,  the  tract  being  a  portion  of  the 
land  granted  by  the  United  States  to  the 
state  to  aid  the  state  in  opening  a  canal 
to  connect  the  waters  of  the  Illinois  river 
with  those  of  Lake  Michigan,  and  by  the 
state  granted  to  the  board  of  trustees  of 
the  canal  for  the  purposes  set  forth  in  the 
act  of  February  21,  1843. 

The  defendant  derives  its  title  by  mesne 
conveyances  from  Boyer  and  certain  con- 
tracts and  leases  entered  into  between  the 
canal  commissioners  and  one  Harold  F.  Gris- 
wold  and  assigned  to  defendant,  and,  in 
pursuance  of  the  claim  of  right  thus  ob- 
tained, defendant  commenced  the  construc- 
tion of  a  dam  across  the  river,  but  that 
the  said  several  leases,  deeds,  and  contracts 
are  ineffectual  to  confer  any  right  to  build 
or  maintain  the  dam. 

The  legislature  of  the  state,  by  a  proper 
resolution  passed  on  the  16th  of  October, 
1907,  has  proposed  the  building  of  a  deep 
waterway  commencing  at  the  southern  end 
^of  the  CSiicago  dmiaage  msulI  MMd  extend- 
ging  along  the  Des  Plaines  river,  to  be  sub- 
•  mitted  to  a  vote  of  the  people^of  the  state, 
and,  if  the  same  ia  built,  as  incident  there- 
to locks  and  dams  will  necessarily  be  con- 
structed across  the  deep  waterway  at  or 
near  the  S.  E.  i  of  section  25,  which  dams 
will  incidentally  afford  water  power  of  the 
value  of  several  millions  of  dollars  to  the 
state,  which  will  be  lost  to  the  state  if 
the  defendant  be  permitted  to  construct 
the  dam  in  question. 

The  90-foot  strip  along  the  line  of  the 
Illinois  and  Michigan  canal  constitutes  an 
integral  part  of  the  canal,  and  the  trustees 
of  the  canal  and  the  canal  commissioners 
of  the  state  had  no  right  or  authority 
under  the  law  to  convey  the  same  by  deed, 
lease,  or  otherwise.  Wherefore  the  de- 
fendant acquired  no  right  to  such  strip, 
and  said  deeds,  leases,  contracts,  and  other 
agreements  are  void  so  far  as  they  pertain 
to  the  bed  of  the  stream  of  the  river,  and 
to  the  lands  lying  outside  the  meander  line. 

By  virtue  of  the  several  acts  of  Congress 
set  forth,  the  state  is  the  owner  of  such 
lands  and  other  lands  similarly  situated. 
The  defendant,  claiming  to  own  such  lands 
and  other  lands  in  section  25,  has  actually 
begun  the  erection  of  the  dam  referred  to; 
the  attorney  general,  therefore,  on  the  12th 
of  December,  1907,  served  notice  upon  the 
defendant  to  desist  from  the  erection  of 
the  dam  and  from  further  trespassing  up- 
on the  lands  oi^'ned  by  the  state,  and  to 
remove  any  and  all  obstructions  placed 
thereon.  Defendant  has  ignored  the  notice, 
and,  unless  prevented  by  injunction,  will 
complete  the  dam,  to  the  great  impairment 


of  navigation,  and  to  the  great  and  irrep- 
arable damage  to  the  people  of  the  state. 

There  are  other  allegations  in  regard  to 
the  leases  and  contracts  from  the  canal 
commissioners  which  are  not  necessary  to 
be  given. 

The  prayer  of  the  information  was  for 
an  injunction  in  accordance  with  the  allega- 
tions. 

Defendant  in  error  summarizes  its  an-|, 
swer  as  follows:  It  denied  that  the  Des^ 
Plaines  river  was  or  ever  had  been^navi-* 
gable,  and  allied  that  it  never  had  been 
navigated  for  the  purpose  of  commerce; 
and  also  that  it  had,  from  the  earliest 
times,  been  completely  obstructed  by  vari- 
ous bridges  and  dams  built  without  legis- 
lative authority,  and  that  the  state  itself 
had  constructed  and  for  many  years  main- 
tained,  and  still  maintains,  a  dam  entirely 
across  the  river  at  Joliet.  It  set  out  cor- 
respondence vrith  the  War  Department  of 
the  United  States  before  the  construction 
of  the  dam  was  b^un,  from  which  it  sp- 
peared  that  the  plans  of  the  proposed 
structure  were  submitted  to  that  Depart- 
ment for  the  purpose  of  ascertaining 
whether  the  project  would  be  in  harmony 
with  the  work  of  the  improvement  of  the 
river  proposed — but  never  decided  upon— 
by  the  government,  and  that  the  officers  of 
the  Department  stated  not  only  that  it 
would  be  so  in  harmony,  but,  if  carried 
out,  it  would  save  the  government  large 
sums  of  money.  The  correspondence  also 
stated  that  the  river  had  never  yet  been 
considered  a  navigable  stream  of  the  United 
States,  and  that  it  was  not  subject  to  the 
provision  of  §§  9-13  of  the  act  of  March 
3,  1899  [30  Stat,  at  L.  1151,  1152,  chap. 
425,  U.  8.  Comp.  Stat.  1901,  pp.  3540-3542]^ 
or  to  other  similar  United  States!  legislation. 

The  answer  further  alleged  that  subse- 
quently defendant  in  error  acquired  the 
property,  and  that  a  large  sum  of  money 
had  been  expended  and  heavy  obligations 
incurred  by  it  in  carrying  out  the  proj- 
ect of  building  the  dam. 

Upon  the  issues  thus  made,  evidence 
was  taken,  which  composes  three  large  vol- 
umes, upon  which  the  courts  below  decided 
against  plaintiffs  in  error;  and  we  are  to 
consider  whether,  in  so  doing,  any  Federal 
right  was  passed  upon  or  denied  it. 

To    sustain    the    contention    that    such 
right   was   passed   upon   and   denied,    it   is 
said  "that  at  the  time  the  information  in 
equity   was    filed,   and    for   over    six   years 
before    the    defendant    in    error    became    a_ 
riparian  owner,  the  Dea  Plaines  river,  ir-i-» 
respective  of  the  question  of  ita  navigabil-* 
ity,  was  a  navigable  river  of  the  United 
States   at  the  point   where   the   dam   was 
erected,''    and   this   because    of    the    "con- 
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current  aetion  of  the  state  and  Federal 
governments  by  the  construction  of  the 
Chicago  Sanitary  ship  canal,  the  connec- 
tion of  it  with  the  Chicago  river  and  Iske 
Michigan  on  the  northeast,  and  the  dis- 
charge of  the  water  into  Lake  Michigan 
from  it  into  Des  Plaines  and  Illinois  on 
the  southwest." 

It  is  further  contended  that  the  state 
court  did  not  decide  this  question  adverse- 
ly to  plaintiffs  in  error,  but,  on  the  con- 
trary, excluded  the  admitted  fact  as  be- 
ing immaterial  because  that  condition  was 
artificially  created.  And  this  because  de- 
fendant in  error  urged  in  that  court  that 
the  navigability  of  the  river  could  not  be 
determined  by  its  capacity  as  improved  by 
the  addition  of  the  water  of  the  Sanitary 
District.  Tlie  court,  in  its  decision,  there- 
fore, it  is  the  final  contention,  denied  the 
rights  arising  from  the  condition  of  nav- 
igability thus  created  by  state  and  Federal 
action,  and  plaintiffs  in  error  insist  that 
"if  artificial  navigability  can  create  a  pub- 
lic right  which  is  entitled  to  protection 
against  the  acts  of  one  who  purchases  ri- 
parian property  after  that  condition  was 
created,  then,  on  the  conceded  law,  the 
Judgment  of  the  state  court  was  erroneous. 
And  if  those  public  rights  are  created  or 
protected  by  Federal  law,  this  court  has 
jurisdiction  to  reverse  the  judgment." 

The  inquiry  immediately  occurs,  How 
did  the  so-called  public  right  arise T  From 
the  mere  addition  of  water  to  the  river 
or  by  the  conditions  upon  which  it  was 
admitted T  The  bill  alleges  the  enactment 
of  many  laws  and  a  complex  system  of 
improvements  by  virtue  of  them,  rights 
asserted  by  the  state  to  the  lands  bordering 
on  the  river,  and  rights  to  the  bed  of  the 
river,  conveyances,  leases,  and  contracts  by 
public  officers  constituted  by  laws  which 
verbally,  at  least,  confer  authority  upon 
Sthem,  and  rights  asserted  by  defendant  in 
!?  error  arising  from  the  execution  "of  such 
authority.  But  all  of  the  questions  hence 
arising  are  state  questions,  whether  depend- 
ing upon  law  or  fact,  which  it  is  not  in 
our  province  to  review.  It  would  seem, 
ther^ore,  at  the  outset,  that  one  of  the 
clement!  of  the  Federal  right  asserted  is 
absent.  However,  let  us  see  what  the 
supreme  court  of  the  state  has  decided. 

Mr.  Justice  Vickers,  delivering  the  opin- 
ion of  the  court,  says:  "Appellant  [the 
state]  bases  its  claim  to  relief  on  three 
propositions— as  follows:  (1)  That  the 
state  of  Illinois  owns  the  bed  of  the  river 
at  the  point  where  it  is  proposed  to  build 
said  dam;  (2)  that  the  Des  Plaines  river 
is  a  navigable  stream,  and  that  the  pro- 
posed dam  would  eonstltute  an  obstruction 
to  mvigation;  (S)  that  certain  eontraehi 
34  S.  C— <» 


I  executed  by  the  commissioners  of  the  II- 
I  linois  and  Michigan  canal,  under  which 
appellee  [defendant  in  error]  claims  certain 
rights  in  connection  with  the  construction 
of  said  dam,  are  void,  and  that  no  rights 
were  acquired  by  or  can  be  asserted  under 
said  contracts."  [241  lU.  309,  89  N.  E. 
760.] 

The  first  and  third  propositions  manifest- 
ly involve  state  questions  and  were  decided 
adversely  to  plaintiffs  in  error.    They  might 
be  put  out  of  discussion  except  so  far  as 
they  may  have  bearing  on  the  second  propo- 
sition.   By  the  second  proposition  the  navi- 
gability of  the  river  is  presented  as  a  ques* 
tion  of  fact,  and  of  it  tlie  court  said  that 
it  had  received  the  most  exhaustive  treat- 
ment by  counsel,  and  that  if  the  dismissal 
of  the  bill  by  the  court  below  had  been 
without  prejudice  to  renew  the  application 
for  injunction,  the  action  of  the  court  could 
be  sustained  because  of  the  utter  failure  of 
the  plaintiffs   in  error  to  prove  that  the 
construction    of    the    proposed   dam    would 
be  an  obstruction  to  tiie  then  navigation  of 
the  river.     **There  is  no  proof,"  the  court 
said,  "Hhat  the  river  is  now  being  used  as 
a  public  highway  for  commerce.     On  the 
contrary,  the  evidence  not  only  shows  that 
the  river  is  not  being  so  used,  but  it  showsM 
affirmatively   that,  *owing  to  the  presence? 
of   numerous   other   dams   and    some   fifty 
or  more  bridges  which  span  the  river,  it 
would   be   impossible,   under   existing   con- 
ditions, to  navigate  the  stream.    There  be- 
ing at  present  no  navigation  whatever  up- 
on the  river,  obviously  the  dam  in  question 
cannot  be  said  to  be  an  obstruction  to  navi- 
gation that  has  no  existence  in  fact."    The 
trial  court  not  making  the  indicated  reser- 
vation, but  having  rendered  a  decree  based 
on  the  finding  that  the  river  was  not  navi- 
gable,  thus   settling   the   question    for   all 
time,    the    supreme    court    considered    the 
question  as  presented  on  the  merits.    After 
a  review  of  the  evidence  and  the  contentions 
of  the   parties,   it  decided   that  the  river 
was  not  navigable  in  a  state  of  nature,  and 
declared  that  there  was  not  in  the  entire 
record    a    well    authenticated    instance    in 
which  a  boat  engaged  in  commerce  navi- 
crated  the  waters  of  the  Des  Plaines  river. 
Referring  to  the  testimony,  the  court  said: 
''Whatever    may    be    thought    of    the    pre- 
ponderance of  it  one  way  or  the  other,  it 
can  have  but  little  weight  as  against  the 
uncontroverted    fact    that    the    river    has 
never  been  used  as  a  public  highway  for 
commerce."     And   again,   "After  the  most 
careful   consideration   of  this  question   we 
are  of  the  opinion   that  the  Des   Plaines 
river  in  its  natural  condition  is  not  a  nav- 
igable stream,  and  that  the  rights  of  par* 
ties  to  this  suit  mvst  he  detennlnod  npoa 
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thai  buiB."  The  court  besides  rejected 
the  contention  that  the  Sanitary  District 
act  declared  the  river  to  be  navigable.  The 
contention,  it  was  said,  was  "based  on  a 
sentence  in  §  24  of  said  act,  as  follows: 
'When  such  channel  shall  be  completed,  and 
the  water  turned  therein,  to  the  amount 
of  300,000  cubic  feet  of  water  per  minute, 
the  same  is  hereby  declared  a  navigable 
stream.'  Appellant's  [the  state]  conten- 
tion, under  this  statute,  is  thus  stated  in 
its  brief:  'The  same  means  that  the  water 
flowing  in  that  channel  is  a  navigable 
Jl  stream.  The  water  so  turned  in  was  navi- 
jp  gable  in  fact,  and  it  does  not  lose  its^navi* 
gability  in  passing  out  of  the  artificial 
channel  into  the  channel  of  the  Des  Plaines 
river.  The  water  is  just  as  navigable  one- 
half  mile  southwest  of  Joliet  as  it  is 
one-half  mile  northeast  of  Joliet.'  The 
argument  is  based  upon  an  erroneous  eon- 
structiott  of  the  word  'same.'  That  term 
refers  to  the  channel  of  the  Sanitary  Dis- 
trict, and  has  on  reference  to  the  water 
after  it  leaves  the  channel." 

The  court,  however,  said  that  even  if  the 
l^slature  had  declared  in  unequivocal  lan- 
j^age  that  the  river  was  navigable,  as  it 
4lid  by  the  act  of  1907  [the  act  under  which 
the  information  was  filed],  the  declaration 
jcould  not  affect  the  rights  of  defendant  in 
terror,  they  being  protected  by  the  Consti- 
tution of  the  state,  which  forbids  private 
property  from  being  taken  for  public  use 
•without  just  compensation  previously  made, 
for  which  the  court  cited  a  number  of  cases 
.and  Cooley  on  Constitutional  Limitations, 
*591.  And  it  was  added  that  none  of  the 
legislative  acts  had  the  primary  purpose 
jof  permitting  a  deep-water  channel  from 
4he  Lakes  to  the  Gulf  by  means  of  im- 
proving the  channel  of  the  Des  Plaines 
river,  nor  did  the  various  acts  passed  in 
the  interest  of  the  Illinois  and  Michigan 
.canal  nor  the  Sanitary  District  act  include 
a  general  scheme  for  the  improvement  of 
■that  river.  "Up  to  this  time,"  it  was  fur- 
ther said,  "no  general  plan  for  the  deep 
waterway  has  been  adopted  by  the  state 
jOT  nation,"  and  whether  any  such  enter- 
prise will  ever  be  adopted,  and  whether 
it  will  include  the  Des  Plaines  river,  "are 
all  l^islative  questions  with  which  tlie 
courts  have  no  concern."  If  it  be  done, 
the  court  continued,  it  must  be  done  "with 
due  regard  to  the  rights  of  every  citizen, 
however  humble  and  insignificant  those 
rights  may  seem  in  contrast  with  the  great 
public  consummation." 
^  We  have  already  seen  that  the  conten- 
ds tion  of  the  plaintiff  in  error  that  the  bed 
-*  of  the  river  was  in  the  state,  and*  not  in 
the  riparian  owners,  among  whom  is  de- 
fendant in  error,  by  force  of  the  act  of  the 


legislature  of  the  state  of  February  26, 
1839,  in  relation  to  the  Illinois  and  Michi- 
gan canal,  was  held  untenable,  and  it  was 
further  held  that  the  contracts  of  the  canal 
commissioners  under  which  defendant  in 
error  claims  rights  were  valid.  And  tha 
court  further  decided  that  the  legislation 
of  the  state  did  not  intend  nor  contem- 
plate the  improvement  of  the  Des  Plaines 
river  from  a  condition  of  non-navigability 
to  navigability,  and  no  act,  except  that  of 
1907,  had  declared  it  to  be  navigable,  and 
that  no  act  could  do  so  and  affect  private 
ri^T^ts  under  the  Constitution  of  the  state. 
The  supreme  tribunal  of  the  state  has 
therefore  decided  that  plaintiffs  in  error 
have  no  elements  of  right  against  defend- 
ant in  error. 

It  is  said,  however,  as  a  foundation  of  a 
right  under  the  acts  of  Congress  alleged, 
that  the  river,  although  it  was  not  navi- 
gable in  its  natural  state,  became  so  hy 
the  addition  of  water  from  the  Sanitary 
District.  This  contention  was  rejected  by 
the  supreme  court,  the  court  deciding,  as 
we  have  seen,  that  the  navigability  of  the 
river  was  to  be  determined  by  its  natural 
condition,  and  not  hy  its  condition  cre- 
ated by  artificial  means.  In  resistance  ta 
this  conclusion  of  the  court,  and  in  asser- 
tion of  a  Federal  right,  plaintiffs  in  error 
cite,  besides  the  acts  of  Congress  referred 
to  in  the  information,  certain  acts  of  Con- 
gress passed  in  1899,  1900  [31  Stat,  at  L. 
580,  chap.  790],  and  1902  [32  Stat,  at  L. 
364,  chap.  1079],  appropriating  money  for 
"a  survey  and  estimates  of  cost  for  the  im- 
provement of  the  upper  Illinois  and  lower 
Des  Plaines  rivers  in  Illinois,  with  a  view 
to  the  extension  of  navigation  from  the 
Illinois  river  to  Lake  Michigan,"  and  ad- 
duce, besides,  other  recognitions  by  Congress 
of  the  navigability  of  the  river,  and  con- 
tend that  therefore,  the  rights  of  the  state 
are  based  on  Federal  laws,  and  "that  in 
its  sovereign  right,  and  as  parens  patrim 
and  of  its  citizens,  and  on  behalf  of  ihe^ 
oiUeme  of  aU  of  the  United  States  [italicsg 
counsel's],  it  had  the  right  under  those* 
Federal  laws  to  prevent  the  accomplish- 
ment by  defendant  of  an  act  destructive  of 
the  navigability  of  the  stream." 

Plaintiffs  in  error  state  their  contention 
another  way.  They  say  the  acts  of  the  two 
sovereignties,  state  and  national,  in  fur- 
therance of  a  common  object,  are  so  inter- 
woven and  related  that  the  rights  and 
questions  arising  from  them,  and  the  con- 
struction of  their  effect,  necessarily  create 
Federal  questions. 

But  we  have  seen  that  the  supreme  court 
of  the  state  decided  there  was  no  con- 
currence of  the  state  in  furtherance  of  the 
so-called  common  object;  that  is,  that  the 
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▼arioas  acts  in  regard  to  the  Illinoie  and 
Michigan  caoal  or  the  Sanitary  Distriet 
did  not  include  any  general  scheme  for  the 
improTement  of  the  Des  Plaines  river,  and 
it  was  certainly  within  the  competency  of 
the  court  to  so  determine.  The  court  was 
also  of  the  view  that,  under  the  Constitu- 
tion of  the  state,  the  state  did  not  have 
the  "sovereign  right,  and  as  parens  pa- 
trug,"  to  restrain  the  acts  of  defendant  in 
error. 

The  court  seemed  to  consider  that  it  had 
decided  all  of  the  contentions  of  the  state 
when  it  had  decided  the  question  of  the 
navigahility  of  the  river  both  in  its  nat* 
ural  condition  and  Its  condition  after  the 
addition  of  the  waters  of  the  Sanitary  Dis- 
trict. The  fact  was  and  is  pivotaL  The 
ordinance  for  the  government  of  the  Korth* 
wast  territory  and  the  subsequent  acts  of 
Congress  set  out  in  the  information  do  not 
determine  navigability  of  the  streams,  but 
only  define  rights  which  depend  upon  its 
existence.  Passing  the  question,  therefore, 
whether  the  ordinance  or  the  acts  refer  to 
physical  obstructions  or  to  political  regu- 
lations, and  also  passing  the  question 
whether  they  were  of  force  after  the  ad- 
mission of  the  state  into  the  Union  (on 
both  questions  see  Willameete  Iron  Bridge 
Co.  V.  Hatch,  125  U.  S.  1,  31  L.  ed.  629, 
8  Sup.  Ct.  Rep.  811),  the  fact  of  navigsr 
Sbility  having  been  decided  against  the  state 
«  by  the  state  court,  there  is  no  Federarright 
left  to  review.  Crary  v.  Devlin,  154  U.  S. 
619,  and  23  L.  ed.  510,  14  Sup.  Ct.  Rep. 
1199;  Cameron  ▼.  United  States,  146  U.  S. 
533,  36  L.  ed.  1077,  13  Sup.  Ct  Rep.  184; 
Egan  V.  Hart,  165  U.  8.  188,  41  L.  ed.  680, 
17  Sup.  Ct.  Rep.  300.  In  the  latter  case  it 
was  decided  that  the  question  of  naviga- 
bility is  purely  one  of  fact. 

It  is  said,  however,  that  by  the  acts  of 
1899,  1900,  and  1902,  Congress  has  taken 
jurisdiction  of  the  Des  Plaines  river.  If  so, 
the  state  is  not  the  instrument  through 
which  the  Jurisdiction  can  be  exercised. 
United  States  v.  Bellingham  Bay  Boom  Co. 
176  U.  S.  211,  44  L.  ed.  437,  20  Sup.  Ct. 
Rep.  343;  Willamette  Iron  Bridge  Co.  v. 
Hatch,  supra;  Cleveland  v.  Cleveland  Elec- 
tric R.  Co.  201  U.  S.  529,  50  L.  ed.  854, 
26  Sup.  Ct.  Rep.  513. 

But  the  cited  acts  are  not  appropriations 
for  improvements  undertaken,  but  for  im- 
provements which  may  be  undertaken;  not 
a  jurisdiction  exercised,  but  a  jurisdiction 
to  be  exercised.  And,  as  we  have  seen,  it 
is  alleged  in  the  answer,  and  the  allegation 
is  sustained  by  the  evidence,  that  the  plans 
of  defendant  in  error's  structure  were  sub- 
mitted  to  the  War  Department,  and  it  was 
declared  by  that  Department,  'The  work 
proposed  is  in  general  harmony  with  the 


work  of  improvement  recommended  by  the 
board  of  engineers  appointed  under  the  au- 
thority of  the  rivers  and  harbors  act  of 
June  13,  1902  (32  Stat,  at  L.  331,  334» 
ehap.  1079).**  But  the  Department^  inas- 
much as  Congress  had  not  authorized  the 
improvement  of  the  river,  did  "not  deem  it 
expedient  to  take  further  and  definite  ac- 
tion in  the  matter  of  approving  the  plans.*^ 
It  is  manifest,  therefore,  that  the  state  haa 
no  right  under  Federal  laws  which  it  may 
assert  for  itself  or  "on  behalf  of  the  citizens 
of  all  of  the  United  States,**  and  the  mo- 
tion to  dismiss  must  be  granted. 
Dismissed. 


(284  U.  S.  469) 

MISSOURI    PACIFIC    RAILWAY    COM- 
PANY, Plff.  in  Err., 

V. 

F.  D.  LARABEE  and  F.  8.  Larabee,  Pari> 
ners  In  Business  under  the  Style  and  Firm 
Name  of  the  Larabee  Flour  Mills  Com- 
pany. 

Courts  (8  397»)— Ebbob  to  State  Coubt 
— l^^DERAL     Question— CoBBEOT    Dboi- 

810  N   BBL.OW. 

1.  A  writ  of  error  to  a  state  court  from 
the  Federal  Supreme  Court  will  not  be  dis- 
missed for  want  of  jurisdiction  because  the 
Federal  rights  which  were  passed  upon  bv 
the  state  court  were  correctly  decided^ 
where  the  correctness  of  such  decision  is 
not  so  obvious  as  to  render  frivolous  the 
contentions  respecting  such  Federal  rights. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S9  1081-1084 ;  Dec.  Dig.  S  397.*] 

Courts  (§  400*)— Federal  Courts— State 
Regulation— Awarding  Fees  fob  At- 
torneys' Sebvices  129  Federal  Su- 
preme Court. 

2.  No  state  statute  can  empower  a  state 
court»  when  assessing  the  damages  recover- 
able by  the  successful  plaintiff  in  mandamus 
proceedings,  to  allow  a  sum  for  attorneys* 
tees  for  services  rendered  in  the  Federal 
Supreme  Court  upon  a  writ  of  error  un-^ 
successfully  prosecuted  by  the '  def endant» 
where  such  an  award  was  not  only  not  au-^ 
thorized  by  the  Federal  laws,  but  was  in 
conflict  with  the  settled  rule  in  the  Federal 
Supreme  Court. 

[Bd.  Note.— For  other  cases,  etee  Courts*  Gent. 
Dig.  II  1091,  1093;  Dec.  Dig.  |  400.*] 

Courts  (|  400*)— Error  to  State  Court 
— Further  Proceedings  Below — Su- 
PERSE0BA&— Effect  of  Affirmance. 

3.  The  allowance  of  a  writ  of  error  with- 
supersedeas  from  the  Federal  Supreme  Court, 
to  review  a  judgment  of  a  state  court 
awarding  a  writ  oi  mandamus  does  not  pre- 
clude the  state  court,  after  its  judgment 
has  been  affirmed  by  the  Federal  Supremo^ 
Court,  from  assessing,  under  the  author- 
ity of  Kan.  Gen.  Stat.  1909,  §  6319,  aa 
part  of  the  damages  recoverable  by  the 
plaintiff,  the  latter 's  business  losses  suf- 
fered during  the  pendency  of  the  proceed- 
ings in  the  Federal  Supreme  Court  by  rea^ 


*For  other  eases  see  same  topic  A  I  ntjmbbb  to  Dee.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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aon    of    defendant's    refusal    to    obey    the 
eommand  of  the  mandamus. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  1091.  1093;  Dec.   Dig.  9  400.*J 

Blection  of  Remedies  (I  3*)— Choice- 
Action  ON  Supersedeas  Bono  ob  un- 
der General  Law. 

4.  The  right,  if  any,  to  sue  on  the  super- 
fledeas  bond  given  on  a  writ  of  error  from 
the  Federal  Supreme  Court  to  review  a 
judgment  of  a  Btate  court  awarding  a  writ 
of  mandamus,  to  recover  for  business  losses 
sustained  during  the  pendency  of  the  pro- 
ceedings in  the  Federal  Supreme  Court  by 
defendant's  refusal  to  obey  the  command 
of  the  mandamus,  does  not  imply  an  ex- 
clusion of  the  right  to  sue  under  the  gen- 
eral law  to  recover  such  damages,  if  such 
an  election  should  be  made. 

[Ed.  Note.— For  other  cases,  see  Blection  of 
RemsAlcs,  Cent.  Dig.  SS  3>  4 ;  Dec.  Dig.  i  3.*] 

Constitutional  Law  (|  248*)— Manda- 
mus (I  190*)— Equal  Protection  of 
THE  Laws— Attorneys*  Fees  to  Suc- 
cessful Plaintiff  in  Mandamus. 

5.  Damages  for  attorneys*  fees  for  services 
Tendered  to  the  successful  plaintiff  in  a 
state  court  in  mandamus  proceedings  may 
be  awarded  under  the  authority  of  Kan. 
Gen.  Stat.  1909,  §  6319,  without  denying 
to  the  defendant  the  equal  protection  of 
the  laws,  contrary  to  U.  S.  Const.,  14th 
Amend.,  although  no  reciprocal  right  in 
case  of  success  is  given  to  defendant,  and 
no  such  right  is  given  to  litigants  general- 
ly. 

{BU.  Note.->For  other  ciaoa,.  see  Constitutional 
Law.  Cent.  Dig.  {  708;  Dec.  Dig.  S  248;*  Manda- 
mus, Cent  Dig.  H  488-448;  Dec.  Dig.  S  190.*] 

[No.  135.] 

Argued  December  15  and  16,  1914.    Decided 
June  22,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
awarding  damages  to  the  successful  plain- 
tiff in  mandamus  proceedings.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  85  Kan.  214,  116 
Pac.  901. 

Statement  by  Mr.  Chief  Justice  Wlilte: 
^  A  dispute  as  to  a  small  charge  for  de- 
^murrage  having  arisen  between  the  Mis- 
♦  Bouri  Pacific  Railway  Company  and  *the 
Larabee  Flour  Mills  Company,  the  rail- 
way company,  to  enforce  payment,  suspend- 
ed the  rendering  of  a  certain  class  of 
switching  service  which  it  had  previously 
regularly  performed  for  the  mills  company. 
The  latter,  on  September  15th,  1906,  com- 
menced in  the  supreme  court  of  Kansas 
mandamus  proceedings  to  compel  the  con- 
tinuance of  the  service.  After  a  response 
to  an  alternative  rule  and  a  hearing  on  the 
8th  of  December,  1906,  the  court  granted  a 
peremptory  mandamus.  74  Kan.  808,  88 
Pao.  72.  At  the  close  of  the  opinion  there 
the  following  memorandum: 


The  court  has  authority  to  render  judg- 
ment in  favor  of  the  plaintiff  for  any  dam- 
age it  has  sustained.  Gen.  Stat.  1901,  f 
5193.  The  plaintiff  is  given  ten  days  in 
which  to  file  a  claim  for  damages,  stating 
separately  the  character  and  amount  of 
each  item.  The  defendant  is  given  ten  days 
after  notice  of  the  filing  of  the  claim  in 
which  to  except  to  any  items  which  it  may 
deem  not  recoverable.  The  court  will  then 
pass  upon  the  exceptions  if  any  be  taken, 
and  make  orders  respecting  a  hearing." 

Some  days  thereafter  a  claim  of  dam* 
ages  was  filed  enumerating  fifteen  items. 
The  first  eight  concerned  various  business 
losses  alleged  to  have  been  occasioned  by 
the  suspenEion  of  the  service,  such  as  de- 
crease in  the  output  of  the  mill,  increased 
cost  of  hauling,  etc.,  etc.  Four  of  the 
claims  on  these  subjects  aggregated  $4,- 
907.39,  and  four  stated  no  amount,  but  re- 
served the  right  to  make  a  future  claim 
for  losses  in  case  the  litigation  should  be 
prolonged  and  the  resumption  of  the  serv- 
ice postponed.  The  remaining  six  item^i, 
with  one  exception,  related  to  small  ex* 
penses  alleged  to  have  been  incurred  in  the 
mandamus  suit.  One  of  them,  however,  the 
fourteenth,  made  a  charge  of  $2,500  "to 
oash  paid  and  plaintififs  agreement  to  pay 
Waters  &  Waters  attorneys'  fees  in  thi^n 
case."  The  fifteenth  item  reserved  the  right§ 
to  make  a  charge  for  future^legal  services* 
"if  this  case  is  taken  to  the  Supreme  Court 
of  the  United  States  whatever  such  serv- 
ices may  be  worth.*'  A  few  days  after  this 
claim  was  filed,  on  December  24th,  1906,  a 
writ  of  error  was  issued  from  this  court  to 
the  judgment  in  mandamus,  and  a  bond  to 
operate  as  a  supersedeas  was  approved. 
About  two  years  thereafter,  on  January 
11th,  1909,  the  case  was  decided  in  this 
court  and  the  judgment  below  was  afiirmed. 
211  U.  S.  612,  53  L.  ed.  352,  29  Sup.  Ct. 
Rep.  214. 

After  the  mandate  went  down,  leave  was 
given  to  file  an  amended  claim  for  dam- 
ages, and  on  the  same  day  a  commissioner 
was  appointed  to  hear  the  testimony  con- 
cerning it  and  report.  The  amended  claim 
was  filed.  It  was  divided  into  three  gen- 
eral classes:  first,  damages  asserted  to  have 
arisen  from  loss  of  business,  etc.;  second, 
damages  claimed  as  the  result  of  the  ex- 
penses and  outlay  for  the  suit;  third,  cost 
incurred  or  anticipated,  occasioned  by  the 
hearing  of  the  claim.  The  first,  that  is, 
the  business  losses,  was  embraced  in  sep- 
arate items  substantially  following  the  or- 
der of  the  original  claim;  that  is,  it  was 
based  on  alleged  loss  of  output,  increased 
cost  of  operation,  etc.,  etc.  The  amounts 
of  many  of  these  items  were  larger,  as  they 
covered  the  time  from  the  discontinuance 
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•f  the  service  up  to  the  filing  of  the  amend* 
ed  claim.  The  aggregate  of  the  claim  was 
$18,021.00,  as  compared  with  $4,007.30, 
made  at  the  time  of  the  first  elaim.  The 
eecond,  the  expenses  of  the  suit,  was  greatly 
.  changed.  Leaving  out  two  insignificant 
items,  as  amended  the  claim  waa  in  anb- 
stance  as  follows: 

The  claim  for  $2,500  paid  or 
to  be  paid  to  Waters  ft  Waters 
for      personal      services      was 
changed  to  read,  "For  the  rea- 
sonable value  of  the  services  of 
Waters  ft  Waters  to  bring  this 
action    and    to   attend   to   the 
same  in  the  supreme  court  of 
gthe  state  of  Kansas,  the  sum  of  $  2,600.00 
^  •  '^enth.    For   the   reasonable 
'^  value  of  the  services  of  Waters 
ft  Waters  in  this  case  in  the 
^Supreme  Court  of  the  United 
States,  the  sum  of  40,000.00 

"Eleventh.  For  cash  paid  out 
for  printed  briefs  in  the  state 
and  United  States  Supreme 
Court,  the  sum  of lOSJ^O 

Twelfth.  For  the  reasonabla 
Talue  of  the  professional  serv* 
lees  of  John  F.  Switzer,  attor- 
ney at  law,  employed  to  assist 
Waters  ft  Waters  in  the  Su* 
preme  Court  of  the  United 
States,  the  plaintiff,  in  the  best 
judgment  of  the  partners  com* 
]>osing  said  firm,  deeming  it 
necessary,  after  considering  the 
momentous  and  far-reaehing 
controversy  made,  urged,  and 
argued  in  the  Supreme  Court 
of  the  United  States,  and  which 
controversy  it  could  not  avoid, 
the  sum  of  S,000.00 

"Thirteenth.  For  the  reason- 
able value  of  the  professional 
services  of  the  firm  of  Rossing- 
ton  ft  Smith,  attorneys  at  law, 
also  employed  to  present  the 
ease  of  the  plaintiff  in  the  Su* 
preme  Court  of  the  United 
States,  the  plaintiff,  in  the  best 
judgment  of  the  partners  com- 
posing said  firm,  deeming  it 
necessary,  after  considering  the 
momentous  and  far-reaching 
controversy  made,  urged,  and 
contended  for  in  the  Supreme 
Court  of  the  United  States, 
and  which  controversy  it  could 
not  avoid,  the  sum  of S0,000.00 

"Fourteenth.  For  the  railroad 
fare,  hotel  bills,  and  reasonable 
expenses  of  W.  H.  Rossington 
and  J.  G.  Waters  in  attending 
«i  tU  United  States  Snpi 
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Court  in  April,  1008,  the  sum 
of   $250   each,   and   making  a 

totel  of   

•"Fifteenth.  For  the  railroad 
fare,  hotel  bills,  and  reasonable 
expenses  of  Charles  Blood 
Smith  and  J.  G.  Waters  in  at- 
tending on  the  Supreme  Court 
in  October,  1008,  the  sum  of  . .         480.60 

"Sixteenth.  For  the  costs 
due  the  plaintiff  in  the  Su- 
preme Court  of  the  United 
States,  the  sum  of   148.25" 

The  17th,  18th,  and  10th  items  embraced 
small  items  of  traveling  and  other  ex- 
penses of  the  parties  and  some  of  their 
attorneys.  In  the  items  of  court  expenses 
the  difference  between  the  original  claim 
was  substantially  this:  that  the  claim  had 
grown  from  about  $2,800  for  attorneys' 
fees  in  the  state  court  when  the  original 
claim  in  damages  was  filed  to  a  sum  in  ex- 
cess of  $75,000,  all  of  which  increase  re- 
sulted from  charges  made  for  professional 
services  rendered  in  this  court  in  connee- 
tion  with  the  trial  of  the  case.  The  re- 
maining items  of  the  third  class  related 
to  expenses  incurred  under  the  reference 
to  the  commissioner  before  whom  the  case 
was  pending,  with  a  reservatioa  of  the 
right  to  make  future  charges  for  such  pur- 
pose when  the  referenee  was  completed. 

The  railway  company  objected  to  the  va- 
rioos  items  in  the  amended  claim  as  fol- 
lows: To  those  covering  the  business 
losses,  decrease  of  output,  increased  ex- 
penses, etc.,  etc.,  besides  denying  that  the 
suit  was  the  proximate  cause  of  the  losses 
represented  by  the  alleged  claims,  and  as- 
serting their  speculative  nature,  it  was 
specially  charged  that  in  so  far  as  they 
included  items  arising  after  the  allowance 
of  the  writ  of  error  from  this  court  and  the 
giving  of  the  supersedeas  bond,  they  were 
not  within  the  cognizance  of  the  court,  but 
were  matters  alone  of  Federal  competency 
within  the  jurisdiction  of  this  court.  So 
far  as  the  claims  for  alleged  outlay  and 
expenses  including  attorneys'  fees  in  the 
state  court  were  concerned,  it  was  alleged^ 
that  there  was  no  right  to  recover  them^ 
because* the  only  authority  under  which* 
they  could  be  allowed  was  a  statute  of  the 
state  of  Kansas  relating  to  mandamus  pro- 
ceedings, and  that  such  statute,  as  con- 
strued by  the  court  of  last  resort  of  the 
state,  was  repugnant  to  the  due  process 
and  equal  protection  clauses  of  the  14th 
Amendment  because,  under  such  construc- 
tion, a  right  was  given  by  the  statute  to 
a  plaintiff  in  mandamlis  to  recover  attor- 
neys' fees  as  damages,  while  no  reciprocal 
right  in  oaae  of  success  was  given  to  a 
daf  endaat,  aad  no  auch  right  wma  given  tp 
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litigants  generally.  Coming  to  the  alleged 
right  to  recover  attomeya'  feei  for  eenr- 
ioes  rendered  on  the  writ  of  error  in  this 
court  and  the  other  items,  snch  ae  briefs, 
traveling  expenses,  hotel  bills,  etc^  ete.,  it 
was  expressly  charged  that  under  the  stat- 
utes of  the  United  States  the  effect  of  the 
writ  of  error  from  this  court  and  the  super- 
sedeas was  to  deprive  the  state  court  of  all 
authority  over  such  expenses,  and  that, 
moreover,  "under  such  statutes  and  laws 
of  the  United  States,  this  court  has  no 
power,  authority,  or  jurisdiction  to  con- 
sider the  claim  and  demand  for  damages 
on  account  of  attorneys'  fees  for  services 
rendered  in  such  proceedings  in  error  from 
the  Supreme  Court  of  the  United  States  to 
the  supreme  court  of  Kansas;  and  for  the 
further  reason  that,  if  the  said  plaintiffs 
were  entitled  to  any  damages,  their  appli- 
cation therefor  should  be  made  to  the  Su- 
preme Court  of  the  United  States,  or  in 
an  independent  proceeding  brought  on  the 
supersedeas  bond  so  approved  and  allowed 
as  a  supersedeas  by  the  chief  justice  of 
this  state  •  .  .  and  because,  further,  to 
allow  such  claim  would  be  violative  of  the 
Constitution  of  the  United  States,  and  es- 
pecially the  14th  Amendment  thereof, 
which  prohibits  any  state  from  denying  to 
any  person,  company,  or  corporation  the 
equal  protection  of  the  laws,  and  prevents 
any  state  from  depriving  any  person,  com* 
pany,  or  corporation  of  its  property  with- 
out due  process  of  law;  .  .  .  and  be- 
er cause  of  such  judiciary  act  (of  the  United 
•  States)  .  .  .,  this  court^is  deprived  of 
all  jurisdiction  to  consider  or  determine 
any  such  question  or  element  of  damage  in 
a  proceeding  of  this  kind;  and  because, 
further,  the  Supreme  Court  of  the  United 
States,  in  affirming  the  judgment  of  this 
court  .  .  .  allowed  to  said  plaintiffs, 
on  account  of  attorneys'  fees,  the  sum  of 
$20,  and  assessed  the  same  against  the 
said  defendant.     .     .     ." 

After  proof  and  hearing  the  commission- 
er made  an  elaborate  report  stating  fully 
what  he  conceived  to  be  the  facts  and  the 
law  of  the  case.  On  the  subject  of  the  vari- 
ous claims  made  for  the  allowance  of  dam- 
ages for  a  charge  of  fees  for  professional 
services  rendered  in  the  Supreme  Court  of 
the  United  States,  the  commissioner  made 
the  following  statement: 

''I  find  that  no  agreement  has  ever  been 
had  between  the  mill  company  and  any  of 
the  attorneys  as  to  the  amount  of  their 
compensation;  that  neither  of  the  attorneys 
has  at  any  time  entered  on  his  books  a 
charge  against  the  mill  company  for  serv- 
ices rendered;  nor  have  they  informed  the 
mill  company  of  the  amount  intended  to 
Im  charged;  nor  have  they  determined  in 


their  own  minds  any  definite  amount  in- 
tended to  be  charged. 

'1  find  that  the  attorneys  will  claim  ths 
full  amount,  and  will  accept  whatever 
amount  that  shall  be  determined  by  this 
oourt  in  this  proceeding  to  be  a  reasonable 
compensation  for  their  services  in  the  case 
and  allowed  as  part  of  the  damages. 

''I  further  find  that  it  is  mutuidly  under* 
stood  between  the  mill  company  and  the 
attorneys  named,  that  whatever  amount  is 
recovered  in  this  proceeding  on  account  of 
fees  and  expenses  of  counsel  will  be  paid 
by  the  mill  company  to  and  accepted  by 
the  attorneys  as  a  full  discharge  of  the* 
UabiUty  to  them.** 

The  conclusions  of  the  commissioner  a* 
to  the  amounts  to  be  allowed  as  damages 
under  the  tlires  classes  of  claims  were  as 
follows: 

•  As  to  the  first  class,  he  re- 
duced the  claim  for  business 
losses,  increased  expenses,  etc., 
etc.,  from  $18,921.90  to    $  5,658.10. 

As  to  the  amount  claimed  as 
due  because  of  the  professional 
services  of  Waters  &  Waters  in 
the  state  court,  the  sum  claimed 
was  allowed  in  full   2,500.0^ 

As  to  the  items  for  profes^ 
sional  services  rendered  in  the 
Supreme  Court  of  the  United 
States,  including  hotel  bill,  ete^i, 
the  amount  was  reduced  from 
about  $75,000  to 11,480.0$. 

Under  the  third  class  three 
small  items  were  allowed  relat- 
ing to  the  expenses  of  the  parties 
in  Kansas,  and  concerning  the 
reference  to  the  commissioner  . .         376.00^ 
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Total  $20,014.1$. 

Both  parties  excepted  to  the  report  of- 
the  commissioner  on  various  grounds,  andi 
after  a  hearing  the  supreme  court  sus-. 
tained  his  action  and  affirmed  his  report,.. 
85  Kan.  214,  116  Pac  001. 

Mr.  Balie  P.  Waggener  for  plaintiff  in « 
error. 

Messrs.  Charles  Blood  Smith,  Joseph, 
G.  Waters,  John  C.  Waters,  and  John  F.  . 
Switzer  for  defendants  in  error. 

Mr.  Chief  Justice  White,  after  making- 
the  forgoing  statement,  delivered  the.  opin- 
ion of  the  court: 

Both  before  the  commissioner  and  to  the  • 
court  where  the  report  of  the  commission- 
er was  acted  on  the  propositions  under 
the  Constitution  and  laws  of  the  United 
States  upon  which  the  railway  company 
relied  were  pressed  and  overruled ;  and  thc^ 
rightfulness  of  having  so  done  isthe^tiucs-^ 
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-Hon  here  for  decision.    But  first  w  notice  I 
4k  motion  to  dismiBS  for  want  of  jurifldie- 1 
tion.     It  is  difficult  to  grasp  the  ground 
'  >upon  which  it  rests.    In  one  aspect  it  would 
<seem  to  assert  that  there  is  no  jurisdic- 
tion because  the  Federal  rights  which  were 
passed  upon  below  were  correctly  decided. 
But  this  obviouslj  goes  to  tiie  merits.    In 
-the  only  other  possible  aspect  it  would  seem 
that  the  motion  proceeds  upon  the  theory 
that  the  Federal  rights  which  were  decided 
below   were   so   obyirmsly    rightly    decided 
-that   the   contention    of    error    eoneeming 
ihem  is  too  frivolous  to  snstain  Jurisdic- 
tion,— a    view    which    is    supported    ^    a 
statement  in  the  aiigument  for  the  motion 
^hat  of  course  there  would  be  Jurisdiction 
if   it  appeared  that  the  Judgment  below 
"under  the  color  and  sanctity  of  the  law 
>inflicted  exceptional  and  unjust  exactions.** 
But  taking  the  most  favorable  view  for  the 
.motion,  and  asstuning  that  it  proceeds  upon 
^e  only  ground  upon  which  it  can  possibly 
^  said  to  rest,  that  is,  the  frivolonsness 
-of  the  errors  relied  upon,  we  pass  from  its 
•consideration,  since  upon  sueh   hypothesis 
we  think,  on  the  face  of  the  reeord,  the 
•contention  is  so  clearly  unsound  as  to  re* 
-quire  no  further  notice. 

The  Federal  errors  relied  upon  concern 
^ree  subjects:     The  allowance  of  business 
losses,  etc;  the  award  of  a  sum  for  attor- 
neys' fees  in  the  state  court  up  to  and  in- 
•eluding  the  writ  of  error  from  this  court 
and  the  supersedeas;  and  the  grant  of  an 
.amount  for  attorneys'  fees  agreed  or  sup- 
'posedly  agreed  to  be  paid  for  professional 
services  rendered  in  this  court  on  the  writ 
•of  error,  and  traveling  expenses  and  hotel 
bills  allowed  for  the  same  purpose.     The 
three  involve  different  considerations,  and 
hence   we   consider   them    separately.     We 
come  first  to  test  the  question  as  to  attor- 
neys' fees  in  this  court,  as  it  is  the  most 
important    and    far-reaching,    siiice    it   in- 
volves  considerations   of   the   gravest   Im- 
portance going  to  the  entire  structure  of 
[cour  system  of  government,  based  as  it  is 
-«  upon    an    absolute  ^denial    of    any   power 
whatever  in  the  court  below  to  deal  with 
the  subject,  while  tne  other  two  conten- 
tions at  best  challenge  power  but  relatively 
Of  partially. 

First,  The  question  of  the  power  of  the 
eourt  to  fnake  the  allowance  for  profes- 
sional services  rendered  in  this  court  on 
the  former  writ  of  error. 

There  can  be  no  doubt  that,  tested  by  the 
general  principles  of  law  controlling  in  this 
court,  by  the  statutes  of  the  United  States 
relating  to  the  subject,  or  the  rules  of  this 
court  concerning  the  same,  the  award  for 
tthe  attorneys'  fees  in  question  was  abso- 
Jlutely  unwarranted.     We  do  not   stop  to 


review  and  expound  the  settled  line  of  au- 
thority demonstrating  this  result  because 
it  would  be  wholly  superfluous  to  do  so, 
as  the  principles  have  been  so  long  the  set- 
tled rule  of  conduct  in  this  court,  and  are 
so  elementary  as  to  require  not  even  a  ref« 
erence  to  the  cases.  Borne  of  the  cases, 
nevertheless,  we  cite:  Arcambel  v.  Wise- 
man, 3  Dall.  306,  1  L.  ed.  613;  Day  v. 
Woodworth,  13  How.  363,  372,  14  L.  ed. 
181,  185;  Oelrichs  v.  Spain  (Oelrichs  v. 
Williams)  15  Wall  211,  230,  231,  21  U 
ed.  43,  45;  TuUock  v.  Mulvane,  184  U.  S. 
497,  611,  et  seq.,  46  L.  ed.  657,  665,  22  Sup. 
Ct.  Rep.  372.  Indeed,  this  view  is  not  dis* 
puted  in  the  argument  at  bar,  and  was  not 
questioned  in  the  court  below,  since  the 
court  placed  its  action  in  making  the  al- 
lowances in  question,  not  upon  the  supposed 
authority  of  any  act  of  Congress,  nor  of 
any  practice  of  this  court  or  rule  thereof 
sustaining  the  same,  nor  upon  any  prin- 
ciple of  general  law,  but  solely  upon  the 
theory  that  a  state  statute  gave  the  power 
to  make  the  allowances.  Nothing  could 
make  this  view  clearer  than  does  the  fol- 
lowing statement,  taken  from  the  opinion 
of  the  court  below:  "The  damages  in  man- 
damus proceedings  comprehended  by  f  723 
of  the  Code  [Gen.  Stat.  1909,  §  6319]  are 
the  injuries  anstained  as  the  natural  and 
probable  consequences  of  the  wrongful  re* 
fusal  to  comply  and  the  expense  reasonably 
and  necessarily  incurred  in  emnpelling  com* 
pliance  with  the  alternative  writ,  includ- 
ing reasonable  attorneys'  fees  in  this  courte 
and  in  the  Supreme*  Court  of  the  United? 
States."  And  in  addition  the  view  of  the 
court  below  is  aptly  illustrated  by  the  fol- 
lowing passage  from  the  report  of  the  com- 
missioner answering  the  claim  of  the  rail- 
way company  as  to  the  effect  of  the  writ  of 
error  from  this  court  and  the  giving  of  the 
supersedeas  and  the  resulting  authority 
of  this  eourt  over  tlie  cause  under  the  stat- 
utes of  the  United  States, — a  passage  which 
the  eourt  below  expressly  adopted  and  made 
a  part  of  its  opinion: 

'^pon  this  objection  I  conclude: 

"1.  That  the  Jurisdiction  of  this  eourl 
in  mandamus  is  the  creation  of  the  Con- 
stitution and  the  statutes  of  the  state  of 
Kansas. 

"2.  That  this  eourt  is  the  sole  Judge 
of  what  that  Constitution  and  those  sta^ 
utes  provide. 

"3.  That  the  jurisdiction  of  this  courl 
in  mandamus  over  persons  within  its  ju- 
risdiction cannot  be  affected  by  act  of  Con- 
gress. 

"4.  That  the  judiciary  act  does  not  and 
was  not  intended  to  affect  the  jurisdiction 
of  this  court. 

*5.  Tliat  the  jurisdiction  of  this  eovrl 
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in  mAndamuB  attaches  apon  the  iiiuazice 
of  the  altematire  writ>  and  the  rabject- 
matter  of  the  proceeding  being  the  award- 
ing a  peremptory  mandamus,  that  juris- 
diction continues  unabated,  not  only  until 
the  writ  is  awarded,  but  also  until  the 
writ  is  issued  and  obedience  to  it  enforced. 

"6.  That  the  alternative  writ  is  a  com- 
mand of  the  performance  of  specified  and 
prescribed  duties;  and  return  to  the  writ 
is  a  refusal  to  perform  the  duties  pre- 
scribed; the  judgment  awarding  a  peremp- 
tory mandamus  is  a  condusiTe  adjudica- 
tion that  such  refusal  was  wrongful,  and 
the  act  of  the  court  compelling  compli- 
ance with  the  command  of  the  altematire 
writ. 

"7.  That  the  damages  eomprehended 
by  the  Kansas  statute  are  the  injuries 
sustained  as  the  natural  and  probable  conse- 
Hquences  of  the  wrongful  refusal  to  com- 
•  ply,*and  the  expenses  reasonably  and  neces- 
sarily incurred  in  compelling  compliance 
with  the  coounand  of  the  altsraative  writ. 

"8.  That  the  allowanoe  of  the  writ  of 
error  did  not  operate  to  remore  the  suit 
from  the  supreme  court  of  the  state  into 
the  Supreme  Ckmrt  of  the  United  States; 
its  only  effect  was  to  bring  up  the  record 
for  purposes  of  review. 

'*9.  The  allwance  of  the  writ  of  error  did 
not  operate  as  a  supersedeas;  the  taking 
the  supersedeas  bond  brought  about  the  su- 
persedeas. The  taking  the  bond,  and  the 
supersedeas  itself,  in  so  far  as  it  can  be 
conceived  of  as  a  substantial  act,  was  the 
action  of  the  supreme  court  of  Kansas." 

We  observe  In  passing,  that  the  views 
concerning  the  judiciary  act  and  the  effect 
of  the  writ  of  error  from  this  court  and 
the  relevant  statutes  of  the  United  States 
which  were  expounded  in  this  passage  are 
not  required  to  be  reviewed  because  they 
are  not  necessarily  involved  in  the  decision 
below,  since  that  dedsion  did  not  rest  upon 
them,  but  was  based  upon  the  operative 
effect  of  the  state  statute,  and  hence  the 
views  expressed  as  to  the  United  States 
statutes  in  the  passage  quoted  must  have 
been  adopted  simply  because  they  were  con« 
sidered  to  be  illustrative  of  the  principle 
by  which  the  state  statute  was  made  to 
control.  We,  therefore,  without  in  the 
slightest  degree  admitting  their  correct- 
ness even  for  argument's  sake,  pass  the 
conclusions  as  to  the  statutes  of  the  United 
States,  expressed  in  the  passages  of  the 
report,  and  shall  not  recur  to  them  except 
in  so  far  as,  under  the  principle  of  noscitur 
a  sociis^  we  may  find  it  convenient  to  do 
so  as  illustrating  the  fundamental  and  de- 
structive error  embodied  in  the  conclusion 
of  the  court  as  to  the  operative  power  of 
the  state  statute. 


Hie  question  is,  then.  Was  the  court  b^ 
low  right  in  holding  that  it  had  the  poir- 
er,  because  the  Kansas  statute  so  antiior- 
ised,  to  assess  as  against  one  party  to  an 
suit  in  the*  Supreme  Court  of  the  United? 
States  a  sum  for  attorneys'  fees  for  seir* 
ices  rendered  in  that  court  as  against  an* 
other  party  to  the  suit,  although  such 
assessment,  as  we  have  seen,  was  not  author- 
ized by  the  law  of  the  United  States,  but 
was  in  conflict  with  the  settled  rule  in  the 
Supreme  Court  of  the  United  States?  It 
seems  superfluous  to  put  the  question,  since 
its  very  statement  conveys  of  necessity  a^ 
negative  answer.  For  how,  on  the  face  of 
the  question,  consistently  with  the  moss 
elementary  principles  of  our  constitutional 
system  of  government  can  it  be  possibly 
assumed  that  a  state  statute  could  be  madb 
operative  in  the  Supreme  Court  of  the- 
United  States  to  the  disregard  of  its  settled 
rule  of  procedure  and  of  the  principlea 
which  had  guided  its  conduct  from  the  be- 
ginning, directly  sustained  by  express  rule 
adopted  under  the  sanction  of  Congress? 

We  might  well  go  no  further,  but  in  view 
of  the  importance  of  the  subject  we  briefly 
advert  to  one  or  more  of  the  obvious  con- 
sequences which  would  arise  from  main* 
taining  the  principle.  It  would  follow^ 
of  course,  that  the  right  to  freely  seek 
aceess  to  the  Supreme  Court  of  the  United 
States  would  cease  to  exist,  since  it  would 
be  in  the  power  of  the  states  to  burden 
that  right  to  such  a  degree  as  to  render 
its  exercise  impossible.  How  better  could 
this  be  illustrated  than  by  the  case  before 
us;  that  is,  by  the  necessary  implication 
that  there  would  have  been  power  in  the 
court  below  if  it  had  deemed  it  just  to 
do  so,  to  award  the  claim  which  was  made 
for  $76,000  attorneys'  fees  for  services  ren- 
dered in  this  court!  Indeed,  in  the  argu- 
ment at  bar  it  was  freely  conceded  that 
it  may  well  have  been  that  the  mainspring 
which  caused  the  adoption  of  the  statute 
relied  upon  was  the  deterrent  influence 
which  it  would  produce  in  the  prosecution 
of  writs  of  error  to  this  court.  Thus  the 
argument  proceeds:  'TThe  railway  com* 
pany  refuses  to  obey;  judgment  is  had 
against  it;  it  still  refuses,  it  seeks  delay ;fe» 
it  initiates^a  writ  of  error  in  this  courti? 
By  this  method  it  makes  the  suit  expen- 
sive ...  It  was  just  this  situation  that 
the  legislature  of  Kansas  intended  to  cor- 
rect.    .     .     .** 

And  the  far-reaching  operation  of  the 
principle  by  which  the  state  statute  could 
alone  have  been  made  to  produce  the  re- 
sult attributed  to  it  by  the  court  below  ia 
illustrated  by  the  legal  conclusions  of  the 
operation  and  effect  of  the  statutes  of 
the  United  States  stated  in  the  report  of  the 
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eonuniBBioner,  which  was  adopted  by  the 
court  as  expressed  in  the  passage  which 
we  have  previously  quoted.  This  is  the 
ease,  since  the  views  thus  sanctioned  are 
necessarily  illustrative  of  the  mental  at- 
mosphere by  which  alone  it  could  have  been 
possible  to  conceive  that  the  state  power 
extended  to  regulate  the  proceedings  in  the 
Supreme  Court  of  the  United  States  to  the 
disregard  of  the  express  provisions  of  the 
act  of  Congress.  A  view  which  is  not  an 
overstatement  when  it  is  observed  that, 
among  other  things,  the  conclusion  which 
was  below  sustained  was  that  the  writ  of 
error  from  this  court  and  the  supersedeas 
authorized  by  the  act  of  Congress  were  not 
Federal  but  purely  state  acts.  And,  more- 
over, it  was  concluded  that  the  exertion  by 
the  Supreme  Court  of  the  United  States 
under  the  Constitution  and  laws  of  the 
United  States  of  the  power  to  bring  up 
a  case  from  the  state  court  in  order  to 
review  it  and  to  grant  a  supersedeas  in 
order  to  make  that  right  effective,  oper- 
ated to  leave  the  state  court  in  possession 
of  the  case  and  only  to  move  the  record, 
hence  creating  a  residuum  of  state  power 
which,  as  to  such  case,  gave  authority  to 
the  state  court  to  r^^late,  certainly  as 
to  attorneys'  fees,  the  proceedings  in  the 
Supreme  Court  of  the  United  States. 

We  shall  reason  no  further,  and  shall 
content  ourselves  with  pointing  out  that  in 
substance  and  effect  the  absolute  want  of 
foundation  for  the  contention  here  made 
has  been  in  express  terms  foreclosed.  For 
{!  instance,  at  this  term  in  Harrison  v.  St. 
7  Louis  &  S.  F.  R.  Co. '232  U.  S.  318, 58  L.  ed. 
— ,  34  Sup.  Ct  Rep.  333,  a  statute  of  the 
state  of  Oklahoma  which  burdened  or  im- 
peded the  right  of  free  access  to  the  courts 
of  the  United  States  was  held  to  be  re- 
pugnant to  the  Constitution,  and  the  de- 
structive effect  of  such  l^islation  upon  our 
institutions  was  pointed  out.  And  light 
on  the  subject  is  afforded  by  a  consider- 
ation of  the  ruling  in  Tullock  v.  Mulvane, 
1841:J.  S.  497,  46  L.  ed.  657,  22  Sup.  Ct. 
Hep.  372.  See  also  Home  Ins.  Co.  v.  Morse, 
20  Wall.  445,  453,  22  L.  ed.  365,  368; 
Clark  V.  Bever,  139  U.  S.  96,  102,  103,  36 
L.  ed.  88,  91,  92,  11  Sup.  Ct.  Rep.  468. 

,Sirond,  The  power  of  the  court  below  to 
award  damages  for  the  business  losses  which 
were  suffered  after  the  aHotoanee  of  tht 
writ  of  error  and  the  supersedeas. 

The  contention  is  that  the  power  did  not 
exist  since  the  effect  of  the  writ  of  error 
and  the  supersedeas  was  to  remove  the  case 
to   this  courts   and   therefore   deprive  the 


court  below  of  the  right  to  consider  any 
act  causing  damage  done  after  the  prose- 
cution of  the  writ  of  error  and  the  super- 
sedeas. But,  conceding  in  the  fullest  de- 
gree the  asserted  effect  of  the  supersedeas, 
that  effect  ceased  with  the  affirmance  of  the 
judgment  by  this  court,  and  therefore  neces- 
sarily opened  the  way  for  the  court  below 
to  consider  and  determine  how  far  the  al- 
leged illegal  conduct  of  the  railway  com- 
pany had  entailed  damages  and  consequent 
responsibility.  Conceding  further  that  the 
bond  for  supersedeas  embraced  such  acts 
and  the  resulting  damages  therefrom,  and 
therefore  there  was  a  right  to  sue  on  the 
bond,  again  the  deduction  is  a  now  sequitur 
because  the  right  to  resort  to  the  bond  did 
not  imply  an  exelusion  of  the  right  to  sue 
under  the  general  law  to  recover  damages 
if  the  election  was  made  to  follow  that 
course.  Of  course,  as  there  is  nothing  in 
this  ease  even  suggesting  that  the  award 
of  damages  for  acts  done  pending  the  writ 
of  error  in  this  court  was  so  excessive  as 
to  justify  the  extreme  inference  that  pun- 
ishment for  invoking  the  right  to  resort 
to  this  court  was  inflicted,  we  need  not 
consider  the  rule  which  would  be  appli- 
cable in  such  a  contingency. 
*  Third,  The  power  of  the  court  below  to* 
award  damages  for  attorneys^  fees  for  serv- 
ices rendered  tn  the  state  court,      ^ 

The  attorneys'  fees  were  allowed  by  the 
court  below  in  virtue  of  a  statute  which 
gave  such  power  in  case  of  mandamus  pro- 
ceedings. The  construction  of  this  statute 
which  was  adopted  was  not  original  in  this 
case,  but  was  an  application  of  an  inter- 
pretation of  the  statute  previously  affixed 
to  it,  and,  indeed,  which  was  made  prior 
to  the  commencement  of  the  mandamus 
proceedings  in  question.  Carney  v.  Neeley, 
60  Kan.  672,  57  Pae.  527;  McClure  v. 
Scates,  64  Kan.  284,  67  Pac.  856.  The  con- 
tention is  that  as  the  statute  exception- 
ally allows  attorneys'  fees  in  mandamus 
proceedings  against  one  refusing  to  obey 
the  peremptory  writ  of  mandamus,  and 
does  not  allow  them  in  other  cases,  it 
contravenes  the  equal  protection  of  the  laws 
clause  of  the  14th  Amendment  and  is  void. 
But  it  is  not  open  to  controversy  that  the 
14th  Amendment  was  not  intended  to  de- 
prive the  states  of  their  power  to  establish 
and  regulate  judicial  proceedings,  and  that 
its  provisions  therefore  only  restrain  acts 
which  so  transcend  the  limits  of  classifica- 
tion as  to  cause  them  to  conflict  with  the 
fundamental  conceptions  of  just  and  equal 
legislation.      The    propoeitioB   here    relied 
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upon  therefore  cornea  to  this:  that  there  is 
not  such  a  distinction  between  the  extra- 
ordinary proceeding  by  mandamus  and  the 
ordinary  judicial  proceedings  as  affords  a 
ground  for   legislating  differently  concern^ 
ing  the  two.     But  when  thus  reduced  tq 
its  ultimate  basis,  the  proposition  answers 
itself,  since  it  cannot  be  formulated  with< 
out    demonstrating    its    own    unsoundness. 
If  more  were  needed  to  be  said,  it  would 
suffice  to  direct  attention  to  the  distinc- 
tion which  must  obtain  between  that  which 
is  ordinary  and  usual  and  that  which  is 
extraordinary  and  unusual.     Or,  to  state 
it  otherwise,  to  call  attention  to  the  differ- 
ence between  the  duty  to  perform  a  minis^ 
terial  act  concerning  which  there  is  room 
S  neither  for  the  exercise  of  judgment  nor 
•  discretion  •and  the  right,  on  the  other  hand, 
to   bring   into   play   judgment  and   discre- 
tion  as   prerequisites   to  the   performance 
of  an  act  of  a  different  character,  and  the 
distinction    which    justifies    the    classifica- 
tion made  by  the  statute  also  answers  the 
argument  that  the  equal  protection  clause 
of    the    14th    Amendment    is   violated    be* 
cause  the  allowance  of  attorneys'  fees  was 
not  reciprocaL    Missouri,  K.  ft  T.  R.  Co.  ▼. 
«ade,  233  U.  S.  642,  68  L.  ed.  — ,  84  Sup. 
Gt  Rep.  67&    The  ruling  in  the  case  last 
cited  also  serves  to  demonstrate  the  want  of 
merit  ^jn  the  contention  that  the  question 
here  presented  is  governed  by  Gulf,  C.  & 
6.  F.  R.  Co.  T.  Ellis,  166  U.  S.  150,  41  L. 
ad.  666,  17  Sup.  Ot.  Rep.  265. 

Again,  we  deem  it  necessary  to  observe 
that  the  opinion  here  expressed  is  con- 
fined to  the  case  before  us.  We  do  not 
therefore  imply .  that  the  reasoning  here 
applied  would  be  controlling  in  a  case 
where,  although  the  name  "mandamus"  was 
preserved,  in  substance  and  effect  the  dis- 
tinction between  that  writ  in  an  accurate 
sense  and  ordinary  procedure  would  have 
disappeared. 

It  follows  from  what  we  have  said  that 
error  was  committed  in  the  court  below 
in  allowing  the  items  of  damages  for  at- 
torneys' fees,  traveling  expenses,  etc.,  in 
the  Supreme  Court  of  the  United  States, 
and  that  from  a  Federal  point  of  view 
there  was  no  error  in  the  judgment  below 
to  the  extent  that  it  awarded  the  dam- 
ages complained  and  allowed  a  claim  for 
attorneys'  fees  for  services  rendered  in  the 
state  court.  And  to  give  effect  to  these 
eondusions  the  judgment  must  be  reversed 
and  the  case  remanded  for  further  pro- 
•?eedings  not  inconsistent  with  this  opinion. 
And  it  is  so  ordered. 


(234  U.  8.  «7t) 
UNITED   STATES   OF   AMERICA,   Int«r- 
state     Commerce     Commission,     et     aL, 
Appts., 

▼. 

ATCHISON,     TOPEKA,     &     SANTA     Fl 
RAILWAY  COMPANY  et  al.     (No.  136.) 


UNITED  STATES  OF  AMERICA,  Inter- 
state Commerce  Conunission,  et  aL, 
Appts., 

V. 

ATCHISON,     TOPEKA,     &    SANTA     FB 
RAILWAY  CO^IPANY  et  al.    (No.  162.) 

ComfEBCE    (f   85*)— INTERSTATB   CoiOfBBCE 

Commission  —  Powers  —  Ratb  Reouul- 

TION— LOKO   AND    ShOBT  HaULS. 

1.  The  omission  of  the  substantially  simi* 
lar  circumstances  and  conditions  clause 
from  the  long  and  short  haul  provisions  of 
§  4  of  the  act  of  February  4,  1887  (24  Stat, 
at  L.  380,  chap.  104,  U.  S.  Comp.  Stat  1001^ 
p.  3155),  made  by  the  amendatory  act  of 
June  18,  1010  (36  Stat,  at  L.  547,  chap. 
300,  U.  S.  Comp.  Stat.  Supp.  1011,  p.  1288),. 
§  8,  takes  from  the  carriers  their  power 
under  the  original  section  primarily  to  de- 
termine whether  conditions  or  circum' 
stances,  including  competitve  conditions,  are 
substantially  dissimilar  so  as  to  justify  the 
charge  of  a  lesser  rate  for  a  longer  than 
for  a  shorter  haul,  and  vests  in  the  Inter- 
state Commerce  Commission  as  a  primary 
instead  of  a  reviewing  function  the  power 
to  determine  upon  the  facts  established,  ia 
the  exercise  of  a  sound  legal  discretion^ 
whether,  compatibly  with  a  due  considera- 
tion of  the  private  and  public  interests  con- 
cerned, and  in  view  of  the  preference  and 
discrimination  clauses  of  §§  2  and  3,  a  peti- 
tioning carrier  shall,  because  of  competition^ 
or  for  other  adequate  reason,  be  relieved 
from  the  operation  of  the  long  and  short 
haul  clause. 

[Bd.    Note.—For    other  cases,    see   Conunerce,. 
Cent.  Dig.  S  138;  Dec.  Dig.  S  85.*] 

CoNSTrrtmoNAL  Law  (i  62*)— Delkoa- 
TioN  OF  Power— To  Intbrstats  Com* 
MERGE  Commission. 

2.  Legislative  power  is  not  unlawfully 
delegated  to  the  Interstate  Commerce  Com- 
mission by  the  act  of  June  18,  1910,  §  8, 
amending  the  act  of  February  4,  1887,  §  4, 
so  as  to  take  from  the  carriers  their  power 
under  the  original  section  primarily  to  de- 
termine whether  conditions  or  circum- 
stances, including  competitive  conditions^ 
are  substantially  dissimilar  so  as  to  justify 
the  charge  of  a  lesser  rate  for  a  longer  than 
for  a  shorter  haul,  and  to  vest  in  the  Inter- 
state  Commerce  Commission  as  a  primary 
instead  of  a  reviewing  function  the  power 
to  determine  upon  the  facts  established,  in 
the  exercise  of  a  sound  legal  discretion, 
whether,  compatibly  with  a  due  considera- 
tion of  the  private  and  public  interests  con- 
cerned, and  in  view  of  the  preference  and 
discrimination  clauses  of  §§  2  and  3,  a  peti- 
tioning carrier  shall,  because  of  competition, 
or  for  other  adequate  reason,  be  relieved 
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from  tlie  operation  of  tlie  long  and  ■hort 

kaul  elauie. 

[Bd.  Note.— Fbr  oth«r  case*,  sat  Coiwtltutlonal 
Law,  Cent.  Diff.  H  94-102;  Dec.  Dig.  t  62.*] 

CoNsnxcjTioNAL  Law  ({  318*)— DuB  Pbo- 
0E68  OF  Law— Heoulatcno  Rates- 
Long  AND  Shobt  Hauls. 
S.  The  absence  of  any  definite  rales  gor- 
erning  tiie  exercise  bv  the  Interstate  Com- 
merce Commission  of  its  authority  mider 
the  act  of  June  18,  1910,  §  8,  amending  the 
long  and  short  haul  clause  of  the  act  to 
regulate  commerce  of  February  4,  1887,  §  4, 
to  determine  upon  the  facts  established,  in 
the  exercise  of  a  sound  legal  discretion, 
whether,  compatibly  with  a  due  considera- 
tion of  the  private  and  public  interests  eon- 
eerned,  and  in  view  of  the  preference  and 
discrimination  clauses  of  §§  2  and  3,  a  peti- 
tioning carrier  shall,  because  of  dissimilar 
conditions,  or  for  otiier  adequate  cause,  be 
relieved  from  the  operation  of  the  short 
and  long  haul  clause,  does  not  render  the 
statute  invalid  as  authorizing  the  arbitrary 
destruction  of  the  rights  of  persons  or  com- 
munities. 

[BkL  Note.— For  other  cases,  see  Constltutloaal 
Law.  Cent  Dig.  t  949;  Deo.  Dig.  I  31&*] 

Oabbiebs    (S  82*)— Consiitutional  Law 
(I  818*)— DUB  Pbocbss  or  Law— Rsou- 

LATING  RaTBS. 

4.  The  imperative  enforcement  of  the  pro- 
▼isions  of  the  act  of  February  4,  1887,  §  4, 
as  amended  by  the  act  of  June  18,  1910,  §  8, 
forbidding  common  carriers  to  charge  a 
lesser  rate  for  a  longer  than  for  a  shorter 
haul,  which  follows  when  the  Interstate 
Commerce  Commission  has  discharged  the 
•duty  imposed  upon  it  by  that  section  to 
refuse  in  a  proper  case  an  application  by 
A  carrier  for  relief  from  such  long  and  short 
haul  clause,  does  not  render  the  statute  re- 
pugnant to  U.  8.  Const^  5th  Amend.,  as 
•denying  due  process  of  law. 

riBd.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  §1  83-86;  Dec.  Dig.  t  82  ;•  Constitutional 
Law.  Cent  Dig.  I  949;  Dec.  Dig.  9  818.*] 

•CoMMEBCE    (§  92*)— COMMBBCB  COUBT-^U- 
BI8DICTI0N  —  OVEB       INTEBSTATE       COU- 

iCEBCE  Commission. 

5.  The  limitation  of  the  jurisdiction  of 
the  commerce  court  by  the  act  of  June  18, 
1910,  §  1,  to  that  "now  possessed"  by  the 
•circuit  courts,  did  not  prevent  that  court 
from  reviewing  an  order  of  the  Interstate 
Commerce  Commission  made  upon  an  ap- 
plication by  carriers  under  §  8  of  that  act, 
amending  the  act  of  February  4,  1887,  §  4, 
for  relief  from  the  short  and  long  haul 
clause  of  that  section,  since  the  enect  of 
the  amended  4th  section  was  not  to  create 
new  powers  theretofore  nonexisting,  but 
simply  to  redistribute  powers  already  ex- 
isting, which  were  then  subject  to  review. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  S  142 ;  Dec.  Dig.  S  92.*] 

COMMEBCE       (S      92*)— CoMMEBCE      COUBT— 
JUBISDICTION— OVEB      INTEBSIATB      COM- 

MKBCB  Commission. 

6.  An  order  of  the  Interstate  Commerce 
Commission  refusing  an  application  made 
by  carriers  under  the  act  of  June  18,  1910, 
I  8,  amending  the  act  of  February  4,    1887, 


S  4,  for  relief  against  the  long  and  shoirt 
haul  clause  of  that  seetion,  is  not  purely 
negative,  so  as  to  be  excluded  from  the 
revisory  power  of  the  commerce  court. 

[Bd.  Note.— For  other  easesi  see  Commerce, 
Cent  Dig.  9  142 ;  Dec.  Dig.  S  98.*] 

COMMEBCE    (I   91*)— InTEBSTATK  COMMXBCB 

Commission  —  Injunction  —  Jubisdio- 
noN  OF  Commebcb  Coubt. 

7.  The  jurisdiction  given  by  the  act  of 
June  18,  1910,  S  1>  to  the  commerce  court, 
of  suits  to  enjoin  orders  of  the  Interstate 
Commerce  Commission,  may  not  be  defeated, 
so  far  as  an  order  made  on  an  application 
by  carriers  under  §  8  of  that  act,  amending 
the  act  of  February  4,  1887,  §  4,  for  reliM 
against  the  long  and  short  haul  clause  of 
that  section,  is  concerned,  on  the  theory 
that  because  violations  of  that  section  are 
made  criminal,  the  consequence  would  be 
to  enjoin  a  criminal  prosecution. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  148:  Deo.  Dig.  9  9L*] 

CoMMXBCE  <8  85*)— Intkbstate  Commbbcb 
Commission— PowEBS— Fixing  Ratbs— 
Long  and  Shobt  Hauls. 

8.  The  authority  of  the  Interstate  Com- 
merce Commission  upon  an  application  by 
carriers  under  the  act  of  February  4,  1887, 
S  4,  as  amended  by  the  act  of  Jane  18,  1910, 
§  8,  for  relief,  because  of  competitive  con- 
ditions, from  the  long  and  short  haul  clause 
of  that  section,  extends  to  establishing  by 
percentages  the  relation  to  be  maintained 
between  the  lower  rate  for  longer  hauls  and 
the  higher  rates  to  intermediate  points,  and 
to  adopting  sones  of  influence  for  the  pur- 
pose of  the  established  percentages  which, 
as  to  such  zones,  vary  or  fluctuate  upon 
the  basis  of  the  influence  of  the  competition 
in  the  designated  areas. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  9  138;  Dec  Dig.  9  ».«] 

[Nob.  136  and  162.] 

Argued  February  23,  26,  and  27,  1012.  Or^ 
dered  on  April  8,  1912,  for  reargument 
before  full  bench.  Reargued  October  18, 
21,  and  22,  1912.    Decided  June  22,  1914. 

TWO  APPEALS  from  the  United  States 
Commerce  Court  to  review  an  inter- 
locutory order  and  final  decree  enjoining 
the  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission  based  upon  the 
long  and  short  haul  clause  of  the  act  to 
regulate  commerce.  Reversed  and  case  re- 
manded with  directions  to  dismiss  the  bilL 

See  same  case  below,  on  motion  to  dis- 
miss, 191  Fed.  856. 

The  facts  are  stated  in  the  opinion. 

Former  Attorney  General  Wickersbanit 
Assistant  to  the  Attorney  General  Fowler, 
and  Mr.  Blackburn  Esterline  for  the  United 
States  on  original  argiunent. 

Mr.  Patrick  J.  Farrell  for  the  Inter- 
state Commerce  Commission. 

Messrs.  Stephen  A.  Foster,  William  E. 
Lamb,  Rush  C.  Butler,  and  Cornelius  Lynda 
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for  appellant,  the  Chicago  Asioeiation  of 
Commerce. 

Mr.  William  A.  Glasgow,  Jr.,  for  inter- 
Tener,  the  Giroux  Consolidated  Mines  Com- 
pany. 

Messrs.  F.  O.  Dillard,  Robert  Dunlap, 
E.  C.  Lindley,  Maxwell  Smarts,  Gardiner 
Lathrop,  Charles  W.  Bunn,  and  Charles 
Donnelly  for  appellees. 

Messrs.  F.  W.  M.  Cntcheon,  James  C. 
Jeffery,  and  Kemer  Easton  for  appellees, 
the  Denver  ft  Rio  Grande  Railroad  Company 
et  al. 

Former  Attorney  General  Wickersbam, 
Assistant  to  the  Attorney  General  Fowler, 
and  Mr.  Blackburn  Esterline  for  the  United 
States  on  reargument. 

Mr.  P.  J.  Farrell  for  the  Interstate  Com- 
merce Commission. 

Messrs.  Rush  C.  Butler,  William  E.  Lamb, 
Stephen  A.  Foster,  and  Cornelius  Lynde  for 
appellant  the  Chicago  Association  of  Com- 
merce. * 

Messrs.  F.  O.  Dlllard,  F.  W.  H.  Oatch- 
•on,  and  Charlea  Donnelly  for  appellees. 
^     Mr.  Alfred  P.  Thom  as  amtcus  ourics. 

•      Mr.  Chief  Justice  White  deliyered  the 

opinion  of  the  court: 

We  shall  seek  to  confine  our  statement 
to  matters  which  are  essential  to  the  deci- 
sion of  the  case.  The  provisions  of  §  4 
of  the  act  to  regulate  commerce  [24  Stat, 
at  L.  880,  chap.  104,  U.  S.  Comp.  Stat. 
1001,  p.  3156],  dealing  with  what  Is  known 
Has  the  long  and  short  haul  clause,  the  pow- 
iTer  of^carriers  because  of  dissimilarity  of 
circumstances  and  conditions  to  deviate 
from  the  exactions  of  such  clause,  and  the 
authority  of  the  Interstate  Commerce  Com- 
mission in  relation  to  such  subjects,  were 
materially  amended  by  the  act  of  June  18, 
1010,  chap.  300,  86  Stat,  at  L.  647,  U.  S. 
Comp.  Stat.  Supp.  1011,  p.  1288.  Following 
the  form  prescribed  by  the  Commission 
after  the  amendment  in  question,  the  sev- 
enteen carriers  who  are  appellees  on  this 
record  made  to  the  Interstate  Commerce 
Commission  their  "application  for  relief 
from  provisions  of  4th  section  of  amended 
commerce  act  in  connection  with  the  fol- 
lowing tariffs."  The  tariffs  annexed  to  the 
applications  covered  the  whole  territory 
from  the  Atlantic  seaboard  to  the  Pacific 
coast  and  the  Gulf  of  Mexico,  including  all 
interior  points,  and  embracing  practically 
the  entire  country,  and  the  petition  asked 
the  Interstate  Commerce  Commission  for  au- 
thority to  continue  all  rates  shown  on  the 
tariffs  from  the  Atlantic  seaboard  to  the  Pa- 
cific coast,  and  from  the  Pacific  coast  to  the 
Atlantic  seaboard,  and  to  and  from  interior 
points  lower  than  rates  concurrently  in  effect 
from  and  to  intermediate  points.     It  was 


stated  in  the  petition:  This  application  ia 
based  upon  the  desire  of  the  interested  car- 
riers to  continue  the  present  method  of  mak- 
ing rates  lower  at  the  more  distant  points 
than  at  the  intermediate  points;  such  lower 
rates  being  necessary  by  reason  of  compe- 
tition of  various  water  carriers  and  of  car- 
riers partly  by  water  and  partly  by  rail 
operating  from  Pacifie  coast  ports  to  At- 
lantic seaboard  ports;  competition  of  vari- 
ous water  carriers  operating  to  foreign 
countries  from  Pacific  coast  ports;  and 
competition  of  the  products  of  foreign 
countries  with  the  products  of  the  Pacific 
coast;  oompetition  of  the  products  of  Pa- 
cifie coast  territory  with  the  products  of 
other  sections  of  the  country;  competition 
of  Canadian  rail  carriers  not  subject  to 
the  interstate  commerce  act;  competition 
of  the  products  of  Canada  moving  by  Ca-^ 
nadian  carriers  with  the  products  of  the^ 
United  States;  rates  established  via*  the* 
shorter  or  more  direct  routes,  but  applied 
also  «io  the  longer  or  more  circuitous 
routes."  After  full  hearing  the  Commis- 
sion refused  to  grant  unqualifiedly  the 
prayer  of  the  petition,  but  entered  an  order 
permitting  in  some  respects  a  charge  of  a 
lower  rate  for  the  longer  haul  to  the  Pa- 
cific coast  than  was  asked  for  intermediate 
points  provided  a  proportionate  relation 
was  maintained  between  the  lower  rate 
for  the  longer  haul  to  the  Pacific  coast  and 
the  higher  rate  to  the  intermediate  points, 
the  proportion  to  be  upon  the  basis  of  per- 
centages which  were  fixed.  For  the  pur- 
poses of  the  order  in  question  the  Commis- 
sion in  substance  adopted  a  division  of 
the  entire  territory  into  separate  zones, 
which  division  had  been  resorted  to  by  the 
carriers  for  the  purposes  of  the  establish- 
ment of  the  rates  in  relation  to  which  the 
petition  was  filed.  Refusing  to  comply 
with  this  order  the  carriers  commenced 
proceedings  in  the  commerce  court  pray- 
ing a  decree  enjoining  the  enforcement  of 
the  4th  section  as  amended  on  the  ground 
of  its  repugnancy  to  the  Constitution  of 
the  United  States,  and  of  the  order  at 
being  in  any  event  violative  of  the  amended 
section  as  properly  construed.  An  inter- 
locutory injunction  was  ordered.  The  de- 
fendants moved  to  dismiss,  and,  on  the 
overruling  of  tAe  motions,  appealed  from 
the  interlocutory  order,  the  case  being  No. 
136.  Subsequently,  upon  the  election  of 
the  defendants  to  plead  no  further,  a  final 
decree  was  entered  and  appealed  from,  that 
appeal  being  No.  162. 

It  suffices  at  this  moment  to  say  that  all 
the  contentions  which  the  assignments  of 
error  involve  and  every  argument  advaaeed 
to  refute  such  contentions,  including  fmrf 
argument  nrged  to  uphold,  on  the  one  haa^ 
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or  to  overthrow,  on  the  other,  the  action  of 
the  Commiesion,  m  well  m  every  reaeon  re- 
lied npon  to  challenge  the  action  of  the 
eourt  or  to  auetain  its  Judgment,  are  all 
e reducible  to  the  following  propositions: 
J$     (a)  The  absolute  want  of  power  of  the 

•  eourt  below  to*  deal  with  the  subject  in- 
volved in  the  complaint  because  controver- 
sies concerning  the  4th  section  of  the  act 
to  regulate  commerce  of  the  nature  here 
presented  were,  by  an  express  statutory 
provision,  excluded  from  the  cognizance 
of  the  court  below,  (b)  That  even  if  this 
be  not  the  case,  the  action  of  the  Commis- 
sion which  was  complained  of  was  purely 
negative,  and  therefore  not  within  the  cog- 
nizance of  the  court,  because  not  inherently 
Justiciable,  (c)  That,  correctly  interpret- 
ing the  4th  section,  the  order  made  by  the 
Commission  was  absolutely  void  because 
wholly  beyond  the  scope  of  any  power  con- 
ferred by  the  4th  section  as  amended, 
(d)  That  even  if,  in  some  respects,  the 
order  of  the  Commission  was  within  the 
reach  of  its  statutory  power,  there  was 
intermingled  in  the  order  such  an  exertion 
of  authority  not  delegated  as  to  cause  the 
whole  order  to  be  void,  (e)  That  the  order 
of  the  Commission  was  void  even  if  the 
4th  section  be  interpreted  as  conferring  the 
authority  which  the  Commission  exerted, 
since,  under  that  assumption,  the  4th  sec- 
tion as  amended  was  repugnant  to  the 
Constitution. 

All  the  propositions,  even  including  the 
Jurisdictional  ones,  are  concerned  with  and 
depend  upon  the  construction  of  the  4th 
section  as  amended,  and  we  proceed  to  con- 
sider and  pass  upon  that  subject  and  every 
other  question  in  the  case  under  four  sepa- 
rate headings:  1,  the  meaning  of  the  stat- 
ute; 2,  its  constitutionality;  3,  the  Juris- 
diction of  the  court;  4,  the  validity  of  the 
order  in  the  light  of  the  statute  as  inter- 
preted. 

1.  The  meaning  of  the  etaiute. 
We  reproduce  the  section  as  originally 
adopted  and  as  amended,  passing  a  line 
through  the  words  omitted  by  the  amend- 
ment, and  printing  in  italics  those  which 
were  added  by  the  amendment,  thus  at  a 
glance  enabling  the  section  to  be  read  as  it 
was  before  and  as  it  now  stands  after 
^amendment. 

•  "Sec  4.  That  it   shall   be   unlawful   for 

•  any  common* carrier  subject  to  the  provi- 
sions of  this  Act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for 
the  transportation  of  passengers,  or  of  like 
kind  of  property,  nn^Ar  anhatanfioUy  simi- 
lav  circnmstanres  -«a4  gnnHitions,  for  a 
shorter  than  for  a  longer  distance  over  the 
same  line  or  route  in  the  same  direction,  the 
shorter  being  included  within  the  longer  dis- 


tance, or  to  charge  mmy  greater  compensation 
at  a  through  route  than  the  aggregate  of  the 
intermediate  ratee  subject  to  the  provi- 
sions of  this  Act;  but  this  shall  not  be  con- 
strued as  authorizing  any  common  carrier 
within  the  terms  of  this  Act  to  charge-and 
or  receive  as  great  compensation  for  a  short- 
er as  for  a  longer  distance:  Provided,  how- 
ever. That  upon  application  to  the  /ii#«r> 
state  Commerce  Commission  appoinfe'jd  u»- 
-^eiF  the  proviainiw^-this  Aot»  such  common 
carrier  may  in  special  cases,  after  investi- 
gation -Anf  4he>  Com RM union,  be  authorized 
hy  the  Commission  to  charge  less  for 
longer  than  for  shorter  distances  for  the 
transportation  of  passengers  or  property; 
and  the  Commission  may  from  time  to  time 
prescribe  the  extent  to  which  such  desig- 
nated eommon  carrier  may  be  relieved  from 
the  operation  of  this  section -of -th4e>-Ae*^ 
Provided,  further^  That  no  rates  or  charges 
lawfully  existing  at  the  time  of  the  passage 
of  this  amendaiory  Act  shall  he  required 
to  he  changed  by  reason  of  the  provisions 
of  this  section  prior  to  the  expiration  of 
sim  months  after  the  passage  of  this  Act^ 
nor  in  any  case  ichere  application  shatt 
have  been  filed  before  the  Commission,  in 
accordance  with  the  provisions  of  this  se^ 
Hon,  untU  a  determination  of  such  applica^ 
tion  by  the  Commission, 

"Whenever  a  carrier  by  raUroad  shall  in 
competition  with  a  water  route  or  routes 
reduce  the  rates  on  the  carriage  ,of  any 
species  of  freight  to  or  from  competitive 
points,  it  shall  not  be  permitted  to  increase 
such  rates  unless  after  hearing  by  t?ie  In- 
Interstate  Commerce  Commission  it  shall 
be  found  that  such  proposed  increase  rests 
upon  changed  conditions  other  than  the 
elimination  of  water  competition.**  « 

*  Before  considering  the  amended  text  we* 
state  briefly  some  of  the  more  important 
requirements  of  the  section  before  amend- 
ment and  the  underlying  conceptions  of 
private  right,  of  public  duty  and  policy 
which  it  embodied,  because  to  do  so  will  go 
a  long  way  to  remove  any  doubt  as  to  the 
amended  text,  and  will  moreover  serve  to 
demonstrate  the  intent  of  the  legislative 
mind  in  enacting  the  amendment. 

Almost  immediately  after  the  adoption 
of  the  act  to  regulate  commerce  in  1887  the 
Interstate  Commerce  Commission,  in  con- 
sidering the  meaning  of  the  law  and  the 
scope  of  the  duties  imposed  on  the  Commis- 
sion in  enforcing  it,  reached  the  conclu- 
sion that  the  words  "under  substantially 
similar  circumstances  and  conditions"  of 
the  4th  section  dominated  the  long  and 
short  haul  clause  and  empowered  carriers 
to  primarily  determine  the  existence  of  the 
required  dissimilarity  of  circumstances  and 
eonditions,   and   consequently   to  txaet  1ft 
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the  erent  of  rach  difference  a  lesser  dhargs 
for  the  longer  than  was  exacted  for  the 
shorter  haul,  and  that  competition  which 
materially  affected  the  rate  of  carrisge  to  a 
particular  point  was  a  dissimilar  circum- 
stance and  condition  within  the  meaning 
of  the  act.  We  say  primarily,  because  of 
course  it  was  further  recognized  that  the 
authority  existing  in  carriers  to  the  end 
Just  stated  was  subject  to  the  supenrision 
and  control  of  the  Interstate  Commerce 
Commission  in  the  exertion  of  the  powers 
conferred  upon  it  by  the  statute,  and  es- 
pecially in  view  of  the  authority  stated  in 
the  4th  section.  In  considering  the  act 
comprehensively  it  was  pointed  out  that 
the  generic  provisions  against  preference 
and  discrimination  expressed  in  the  2d 
and  3d  sections  of  the  act  were  all-embra- 
cing, and  were  therefore  operative  upon  the 
4th  section  as  well  as  upon  all  other  pro- 
^  visions  of  the  act.  But  it  was  pointed  out 
fljthat  where,  within  the  purview  of  the^4th 
•  section,  it  had  lawfully  resulted  that*  the 
lesser  rate  was  charged  for  a  longer  than 
was  exacted  for  a  shorter  haul,  such  exac- 
tion, being  authorized,  could  not  be  a 
preference  or  discrimination  and  therefore 
illegal  Re  Louisville  &  N.  R.  Co.  1  L  C. 
C.  Rep.  31,  1  Inters.  Com.  Bep.  278. 
These  comprehensive  views  announced  at 
the  Inception  as  a  matter  of  administrative 
construction  were  subsequently  sustained 
by  many  decisions  of  this  courts  and  to  the 
leading  of  such  cases  we  refer  In  the  mar- 
gin. 1  We  observe,  moreover,  that  in  addi- 
tion it  came  to  be  settled  that  where  com- 
petitive conditions  authorized  carriers  to 
lower  their  rates  to  a  particular  place,  the 
right  to  meet  the  competition  by  lowering 
rates  to  such  place  was  not  confined  to 
shipments  made  from  the  point  of  origin  of 
the  competition,  but  empowered  all  carriers, 
in  the  interest  of  freedom  of  commerce  and 
to  afford  enlarged  opportunity  to  shippers, 
to  accept,  If  they  chose  to  do  so,  shipments 
to  such  competitive  points  at  lower  rates 
than  their  general  tariff  rates:  a  right 
which  came  aptly  to  be  described  as  "mar- 
ket competition"  because  the  practice 
served  to  enlarge  markets  and  develop  the 

1  Interstate  Commerce  Commission  v. 
Baltimore  A  0.  R.  Co.  145  U.  S.  263,  36  L. 
ed.  699,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct. 
Rep.  844;  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Interstate  Commerce  Commission,  162  U. 
S.  184,  40  L.  ed.  935,  6  Inters.  Com.  Rep. 
391,  16  Sup.  Ct.  Rep.  700;  Texas  A  P.  R. 
Co.  V.  Interstate  Commerce  Commission,  162 
U.  8.  197,  40  L.  ed.  940,  6  Inters.  Com.  Rep. 
405,  16  Sup.  Ct.  Rep.  666;  Louisville  &  N. 
R.  Co.  V.  Behlmer,  175  U.  S.  648,  44  L.  ed. 
309,  20  Sup.  Ct.  Rep.  209;  East  Tennessee, 
V.  &  Q,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 181  U.  S.  1,  46  L.  ed.  719,  21  Sup. 
Ct.  Rep.  516. 


freedom  of  traffic  and  Intercoorae.  It  ie  to 
be  observed,  however,  that  the  right  thus 
eonoeded  was  not  absolute,  because  its  ex- 
ereise  was  only  permitted  provided  the 
rates  were  not  so  lowered  as  to  be  non- 
renmnerative,  and  thereby  cast  an  un- 
neoeeeaiy  burden  upon  other  shippers. 
Eaat  Tennessee^  V.  &  G.  R.  Co.  ▼.  Inter- 
state Commerce  Commission,  181  U.  8.  1, 
46  L.  ed.  719,  21  Sup.  Ct  Rep.  616.  Aa 
the  statute  as  thus  construed  imposed  no 
obligation  to  carry  to  the  competitive  point 
at  a  rate  which  was  less  than  a  reasonable 
one,  it  is  obvious  that  the  statute  regarded 
the  rights  of  private  ownership,  and  sought 
to  impose  no  duty  conflicting  therewith.^ 
It  Is  also  equally  dear  that  in  permitting^ 
the  earrier^to  Judge  primarily  of  the  com-* 
petltive  conditions,  and  to  meet  them  at 
election,  the  statute  lodged  in  the  carrier 
the  right  to  exercise  a  primary  judgment 
concerning  a  matter  of  public  concern 
broader  than  the  mere  question  of  the  duty 
of  a  carrier  to  carry  for  a  reasonable  rate 
on  the  one  hand,  and  of  the  right  of  the 
shipper,  on  the  other,  to  compel  carriage 
at  such  rate,  since  the  power  of  primary 
judgment  which  the  statute  conferred  con- 
cerned in  a  broad  sense  the  general  public 
interest  with  reference  to  both  persons  and 
places,-^onsiderations  all  of  which,  there^ 
fore,  in  their  ultimate  aspects,  came  within 
the  competency  of  legislative  regulation. 
It  was  apparent  that  the  power  thus  con- 
ferred was  primary,  not  absolute,  since  ita 
exertion  by  the  carrier  was  made  by  the 
statute  the  subject  both  of  administrative 
control  and  ultimate  Judicial  review.  And 
the  establishment  of  such  control  in  and 
of  itself  serves  to  mske  manifest  the  public 
nature  of  the  attributes  conferred  upon  the 
carrier  by  the  original  4th  section.  Indeed, 
that  in  so  far  as  the  statute  empowered  the 
carrier  to  judge  as  to  the  dissimilarity  of 
circumstances  and  conditions  for  the  pur- 
pose of  relief  from  the  long  and  short  haul 
clause,  it  but  gave  the  carrier  the  power 
to  exert  a  judgment  as  to  things  public, 
was  long  since  pointed  out  by  ti^is  court. 
Texas  &  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  107,  218,  40  L.  ed. 
940,  947,  6  Inters.  Com.  Rep.  405,  16  Sup. 
Ct.  Rep.  666. 

With  the  light  afforded  by  the  statements 
just  made  we  come  to  consider  the  amend- 
ment. It  is  certain  that  the  fundamental 
change  which  it  makes  is  the  omission  of 
the  substantially  similar  circumstances  and 
conditions  clause,  thereby  leaving  the  long 
and  short  haul  clause  in  a  sense  unquali- 
fied except  in  so  far  as  the  section  gives 
the  right  to  the  carrier  to  apply  to  the 
Commission  for  authority  ""to  charge  less 
f(Mr  longer  than  lor  shorter  distances  for 
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the  transportation  of  persoaa  or  property,"* 

and  gives  the  Commission  authority  from 

time  to  time  '^  prescribe  the  extent  to 

cc  which  such  designated  common  carrier  may 

#  he  relieved  from  the  operation  of  this  seo- 
tion."  From  the  failure  to  insert  any  word 
in  the  amendment  tending  to  exclude  the 
operation  of  competition  as  adequate  under 
proper  circumstances  to  justify  the  award- 
ing of  relief  from  the  long  and  short  haul 
clause,  and  there  being  nothing  which 
minimizes  or  changes  the  application  of  the 
preference  and  discrimination  clauses  of 
the  2d  and  3d  sections,  it  follows  that  in 
substance  the  amendment  intrinsically 
states  no  new  rule  or  principle,  but  simply 
shifts  the  powers  conferred  by  the  section 
as  it  originally  stood;  that  is,  it  takes 
from  the  carriers  the  deposit  of  public 
power  previously  lodged  in  them  and  vests 
it  in  the  Commission  as  a  primary  instead 
of  a  reviewing  function.  In  other  words, 
the  elements  of  judgment,  or,  so  to  speak, 
the  system  of  law  by  which  judgment  is 
to  be  controlled,  remains  unchanged,  but 
a  different  tribunal  is  created  for  the  en- 
forcement of  the  existing  law.  This  being 
true,  as  we  think  it  plainly  is,  the  situa- 
tion under  the  amendment  is  this:  Power 
in  the  carrier  primarily  to  meet  competi- 
tive conditions  in  any  point  of  view  by 
charging  a  lesser  rate  for  a  longer  than 
for  a  shorter  haul  has  ceased  to  exist,  be- 
cause to  do  so,  in  the  absence  of  some  au- 
thority, would  not  only  be  inimical  to  the 
provision  of  the  4th  section,  but  would  be 
in  conflict  with  the  preference  and  dis- 
crimination clauses  of  the  2d  and  3d  sec- 
tions. But  while  the  publie  power,  so  to 
speak,  previously  lodged  in  the  carrier,  is 
thus  withdrawn  and  reposed  in  the  Com- 
mission, the  right  of  carriers  to  seek  and 
obtain  under  authorized  circumstances  the 
sanction  of  the  Commission  to  charge  a  lower 
rate  for  a  longer  than  for  a  shorter  haul 
because  of  competition  or  for  other  ade- 
quate reasons  is  expressly  preserved,  and, 
if  not,  is,  in  any  event,  by  necessary  im- 
plication, granted.  And  as  a  correlative 
the  authority  of  the  Commission  to  grant 
on  request  the  right  sought  is  made  by  the 
statute  to  depend  upon  the  facts  established 

ocand  the  judgment  of  that  body,  in  the  ex- 

•  ercise  of  a  sound  *legal  discretion,  as  to 
whether  the  request  should  be  granted  com- 
patibly with  a  due  eonsideration  of  the 
private  and  public  interests  concerned,  and 
in  view  of  the  preference  and  discrimina- 
tion clauses  of  the  2d  and  3d  sections. 

2.  The  alleged  repugnancy  of  the  section 
me  amended  to  the  Conetitufum. 

But  if  the  amendment  has  this  meaning. 
It  is  insisted  that  it  is  repugnant  to  the 
Constitution    for    various    reasons    which. 


superficially  considered,  seem  to  be  distinct,, 
but  which  reaUy  are  all  so  interwoven  thai 
we  consider  and  dispose  of  them  as  anOr 
The  argument  is  that  the  statute,  as  oor^ 
rectly  construed,  is  but  a  delegation  to  tho- 
Commission  of  legislative  power  which  Con- 
gress was  incompetent  to  make.     But  iher 
contention    is    without    merit.     Marshall 
Field  Co.  v.  Clark,  143  U.  S.  649,  36  L.  ed, 
294,    12    Sup.   Ct   Rep.   495;    Buttfield   ▼. 
Stranahan,  192  U.  6.  470,  48  L.  ed.  525^ 
24  Sup.  Ct.  Bep.  349;  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  864,  51  L.  ed.  623» 
27   Sup.   Ct.   Hep.   367;    United   States  v. 
Heinszen,  206  U.  S.  370,  51  L.  ed.  1098, 
27  Sup.  Ct.  Rep.  742,  11  Ann.  Caa.  688; 
St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Taylor,  210 
U.  S.  281,  52  L.  ed.  1061,  28  Sup.  Ct.  Rep, 
616,  21  Am.  Neg.  Rep.  464;  Monongahel* 
Bridge  Co.  v.  United  States,  216  U.  S.  177, 
54  L.  ed.  485,  30  Sup.  Ct.  Rep.  356.     Wo- 
do  not  stop  to  review  these  cases  because- 
the  mere  statement  of  the  contention,  in  iber 
light  of  its  environment,  suffices  to  destroy 
it.     How   can   it  otherwise   be   since  iher 
argument  as  applied  to  the  case  before  us  is- 
this:   that  the  authority  in  question  was 
validly  delegated  so  long  as  it  was  lodged 
in  carriers,  but  ceased  to  be  susceptible  oi 
delegation  the  instant  it  was  taken  froiii> 
the  carriers  for  the  purpose  of  being  lodged 
in  a  public  administrative  bodyt     Indeed,. 
when  it  is  considered  that,  in  last  analysisr 
the  argument  is  advanced  to  sustain  the- 
right  of  carriers  to  exert  the  public  power 
which  it  is  insisted  is  not  susceptible  ct 
delegation,  it  is  apparent  that  the  conten- 
tion is  self-contradictory,  since  it  reducea 
itself  to  an  effort  to  sustain  the  right  to 
delegate  a  power  by  contending  that  the 
power  is  not  capable  of  being  delegated. 
In  addition,  however,  before  passing  from 
the    proposition,    we    observe    that,    when 
rightly    appreciated,     the    contention    butao 
challenges  every  decided  case  since  the^paa-^ 
sage  of  the  act  to  regulate  commerce  in 
1887,    involving    the    rightfulness    of    the 
exertion  by  a  carrier  of  the  power  to  meet 
competition  as  a  means  of  being  relieved 
from  the  long  and  short  haul  clause  of  the 
4th  section  before  its  amendment.     While 
what  we  have  already  said  answers  it,  be- 
cause of  its  importance  we  notice  another 
contention.     As  the  power  of  carriers  to 
meet  competition,  and  the  relation  of  that 
right  to  noncompetitive  places,  may  con- 
cern the  fortunes  of  numberless  individuals 
and  the  progress  and  development  of  many 
communities,  it  is  said,  to  permit  authority 
to  be  exerted  concerning  the  subject  without 
definite  rules  for  its  exercise  will  bo  to  de- 
stroy the  rights  of  persons  and  communities. 
This  danger,  the  argument  proceeds,  is  not 
obviated  bj  declaring  that  tho  provisiona 
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of  the  2d  and  dd  aeetioDfl  M  to  undue  prefer- 
ence and  discrimination  applj  to  the  4th 
section,  since,  without  a  definition  of  what 
eonsUtutes  undue  preference  and  discrimi- 
nation, no  definite  rule  of  law  it  establiahed, 
but  whim,  caprice,  or  favor  will,  in  the 
nature  of  things,  control  the  power  exerted. 
And  it  is  argued  that  this  view  is  not  here 
urged  as  the  mere  result  of  conjecture,  since, 
in  the  report  of  the  Commission  in  this 
case,  it  was  declared  in  unequivocal  terms 
as  the  basis  of  the  order  entered  that  the 
statute  vested  in  the  Commission  a  wide 
and  undefined  discretion  by  virtue  of  which 
it  became  its  duty  to  see  to  it  that  communi- 
ties and  individuals  obtained  fair  oppor- 
tunities, that  discord  was  allayed,  and  com- 
mercial justice  everywhere  given  full  play. 
Let  it  be  conceded  that  the  language  relied 
upon  would  have  the  far-reaching  signifi- 
cance attributed  to  it  if  separated  from  its 
context,  we  think  when  it  is  read  in  con- 
nection with  the  report  of  which  it  but 
forms  a  part,  and  moreover,  when  it  is 
elucidated  by  the  action  taken  by  the  Com- 
mission, there  is  no  substantial  ground  for 
0^  holding  that,  by  the  language  referred  to,  it 
v  was  entitled  to  declare  that  the  4th  section 
•  as  amended  conferred  the^uncontrolled  exu- 
berance of  vague  and  destructive  powers 
which  it  is  now  insisted  was  intended  to  be 
claimed.  In  any  event,  however,  we  must 
be  governed  by  the  statute  and  its  plain 
meaning.  After  all  has  been  said,  the  pro- 
visions as  to  undue  preference  and  discrim- 
ination, while  involving,  of  course,  a  certain 
latitude  of  judgment  and  discretion,  are  no 
more  undefined  or  uncertain  in  the  section 
as  amended  than  they  have  been  from  the 
beginning;  and  therefore  the  argument 
eomes  once  more  to  the  complaint  that  be- 
cause public  powers  have  been  transferred 
from  the  carriers  to  the  Commission,  the 
wrongs  suggested  will  arise.  Accurately 
testing  this  final  result  of  the  argument 
it  is  clear  that  it  exclusively  rests  upon 
convictions  concerning  the  impolicy  of  hav- 
ing taken  from  carriers,  intimately  and 
practically  acquainted  as  they  are  with  the 
complex  factors  entering  into  rate  making, 
and  moreover  impelled  to  equality  of  treat- 
ment as  they  must  be  by  the  law  of  self- 
interest  operating  upon  them  as  a  necessary 
result  of  the  economic  forces  to  which  they 
are  subjected,  and  having  lodged  the  power 
in  an  official  administrative  body  which,  in 
the  nature  of  things,  must  act,  however 
conscientiously,  from  conceptions  based  up- 
on a  more  theoretical  and  less  practical 
point  of  view.  But  this  does  not  involve 
a  grievance  based  upon  the  construction  or 
application  of  the  4th  section  as  amended, 
but  upon  the  wisdom  of  the  legislative  judg^ 
■Mnt  which  was  brought  into  play  in  adopt- 


ing tha  amendment, — a  subject  with  whieh 
we  have  nothing  in  the  world  to  do.  It  is 
said  in  the  argument  on  behalf  of  one  of 
the  carriers  that  as  in  substance  and  effect 
the  duty  is  imposed  upon  the  Commission 
in  a  proper  case  to  refuse  an  application, 
therefore  the  law  is  void  because  in  such  a 
contingency  the  statute  would  amount  to 
an  imperative  enforcement  of  the  long  and 
short  haul  clause  and  would  be  repugnant 
to  the  Constitution.  It  is  conceded  in  the 
argument  that  it  has  been  directly  decided^ 
by  this  oourt  that  a  general  enforcement^ 
*of  the  long  and  short  haul  clause  would  not* 
be  repugnant  to  the  Constitution  (Louis- 
ville ft  N.  R.  Co.  V.  Kentucky,  183  U.  S. 
503,  4C  L.  ed.  298,  22  Sup.  Ct.  Rep.  96),  bul 
we  art  asked  to  reconsider  and  overrule 
the  case,  and  thus  correct  the  error  which 
was  manifested  in  deciding  it.  But  we  are 
not  in  the  remotest  degree  inclined  to  enter 
into  this  inquiry,  not  only  because  of  the 
reasons  which  were  stated  in  the  case  itself, 
but  also  because  of  those  already  expounded 
in  this  opinion,  and  for  an  additional  rea- 
son, which  is,  that  the  contention  by  neces- 
sary implication  assails  the  numerous  cases 
which,  from  the  enactment  of  the  act  to 
regulate  commerce  down  to  the  present  time, 
have  involved  the  adequacy  of  the  conditions 
advanced  by  carriers  for  justifying  their 
departure  from  the  long  and  short  haul 
clause.  We  say  this  because  the  contro- 
versies which  the  many  cases  referred  to 
considered  and  decided  by  a  necessary 
postulate  involved  an  assertion  of  the  valid- 
ity of  the  legislative  power  to  apply  and 
enforce  the  long  and  short  haul  clause. 
How  can  it  be  otherwise  since,  if  this  were 
not  the  case,  all  the  issues  presented  in  the 
numerous  cases  would  have  been  merely  but 
moot,  affording,  therefore,  no  basis  for  ju- 
dicial action,  since  they  would  have  had 
back  of  them  no  sanction  of  lawful  power 
whatever. 

8.  Th0  juriMdictUm  of  the  oourU 
The  argument  on  this  subject  is  twofold: 
(a)  that  as  by  the  act  creating  the  commerce 
court,  that  court  was  endowed  only  with 
the  jurisdiction  "now  possessed  by  circuit 
courts  of  the  United  States  and  the  judges 
thereof,**  and  provided  that  ''nothing  con- 
tained in  this  act  shall  be  construed  aa 
enlarging  the  jurisdiction  now  possessed  by 
the  circuit  courts  of  the  United  States  or 
the  judges  thereof,  that  is  hereby  trans- 
ferred to  and  vested  in  the  commerce  court:" 
and  as  new  powers  were  created  by  the  sub- 
sequent amendment  of  the  4th  section,  there- 
fore the  commerce  court  had  no  jurisdiction.S 
But  we  pass  any  extended  discussion  of  ^e7 
proposition  because  it  is  completely  dia- 
posed  of  by  the  construction  which  we  hava 
given  to  the  amended  section,  since  thai 
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eonttnietimi  makes  it  clear  that  tha  effeet 
al  the  amended  4th  section  was  not  to  areata 
saw  powers  theretofore  nonezisting,  hut 
simply  to  redistribute  the  powars  alreadj 
existing  and  which  were  then  snhject  to 
review.  The  argument  affords  another  mani- 
festation of  the  tendency  to  which  we  have 
already  directed  attention  in  this  ease  to 
seek  to  maintain  and  aggrandize  a  power  by 
insisting  upon  propositions  which,  if  they 
were  accepted,  would  raise  the  gravest  ques- 
tion as  to  the  constitutional  Talidity  of  the 
asserted  power, — a  question  which  we  need 
not  at  all  consider  in  view  of  the  want  of 
foundation  for  the  exercise  of  the  power 
claimed  in  the  light  of  the  plain  meaning 
of  the  act  to  the  contrary  which  we  have 
already  pointed  out. 

(b)  The  second  contention  as  to  jurisdie- 
iion  yet  further  affords  an  illustration  of 
the  same  mental  attitude,  since  it  rests  up- 
on the  assumption  that  the  order  of  the 
Ck)mmi88ion  refusing  to  grant  the  request 
•f  the  carrier  made  under  the  4th  section 
was  purely  negative,  and  hence  was  not 
■abject  to  judicial  inquiry.  The  contention 
ttierefore  presupposes  that  the  power  which, 
from  the  beginning,  has  been  the  subject 
of  judicial  review,  by  the  mere  fact  of  its 
transfer  to  the  Gonunission  was  made  ar- 
bitrary. Besides,  the  proposition  disregards 
the  fact  that  the  right  to  petition  the  Com- 
mission conferred  by  the  statute  is  positive, 
and  while  the  refusal  to  grant  it  may  be 
in  one  sense  negative,  in  another  and  broad- 
er view  it  is  affirmative,  since  it  refuses 
that  which  the  statute  in  affirmative  terms 
declares  shall  be  granted  if  only  the  condi- 
tions which  the  statute  provides  are  found 
to  exist.  It  is,  of  course,  true,  as  pointed 
out  in  Interstate  Commerce  Commission  t. 
Illinois  C.  R.  Co.  215  U.  &  462,  470,  M 
L.  ed.  280,  287,  30  Sup.  Ot  Rep.  155,  and 
^  since  repeatedly  applied,  that  findings  of 
^faet  made  by  the  Commission  within  the 
*  scope  of  its  administrative* duties  must  be 
accepted  in  case  of  judicial  review,  but  that 
doctrine,  as  was  also  pointed  out,  does  not 
relieve  the  courts  in  a  proper  case  from 
determining  whether  the  Constitution  has 
been  violated  or  whether  statutory  powers 
conferred  have  been  transcended,  or  have 
been  exercised  in  such  an  arbitrary  way  as 
to  amount  to  the  exertion  of  authority  not 
given,~4oetrine8  which  but  express  the  ele- 
mentary principle  that  an  investiture  of  a 
public  body  with  discretion  does  not  imply 
the  right  to  abuse,  but,  on  the  contrary, 
carries  which  it  as  a  necessary  incident  the 
command  that  the  limits  of  *a  sound  discre- 
tion be  not  transcended ;  which,  by  necessary 
Implication,  carries  with  it  the  existence  of 
Jodieial  power  to  correct  wrongs  done  by 
■oeh  excess.  And  without  pansing  to  pa^* 
t4  &  0L-« 


ticnlarly  noiica  it»  wa  obaerps  1b  passing 
that  what  has  jual  bees  said  la  adequate 
to  meet  the  contention  that,  as  vi<^atioBa 
of  tha  4th  section  were  made  criminal,  no 
power  existed  to  enjoin  an  order  ^  tha 
Conunission  made  under  that  section  becauaa 
the  consequence  would  be  to  enjoin  criminal 
prosecution.  The  right  which,  as  we  have 
seen,  the  act  gives  to  test  the  validity  of 
orders  rendered  under  the  4th  section,  la 
not  to  be  destroyed  by  a  reference  to  a 
provision  of  that  section.  The  two  must 
ba  harmoniously  enforced. 

4.  Th0  vdUdity  of  the  order  m  the  light 
of  the  etatute  as  interpreted. 

The  order  is  in  the  margin.*  The  maina 
inaistence  ia*that  there  was  no  power  after? 
recognizing  the  existence  of  competition  and 
the  right  to  charge  a  lesser  rate  to  the  com- 
petitive point  than  to  intermediate  points 
to  do  mora  than  fix  a  reasonable  rate  to  the 
intermediate  points;  that  is  to  say,  that 
under  the  power  transferred  to  it  by  the 
section  as  amended,  the  Commission  wasA 
limited  t^ ascertaining  the  existence  of  com-* 
petition,  and  to  authorizing  the  carrier  to 
meet  it,  without  any  authority  to  do  more 
than  exercise  its  general  powers  concern- 
ing the  reasonableness  of  rates  at  all  pointa. 
But  this  proposition  is  directly  in  conilict 
with  the  statute  aa  we  have  construed  ity 
and  with  the  plain  purpose  and  intent  mani- 
fested by  its  enactment.  To  uphold  the  prop- 
osition it  would  be  necessary  to  say  that 
the  powers  which  were  essential  to  the  vivi- 
fication   and   beneficial   realization  of   tha 

i  Fourth  Section  Order  Na  124. 

In  the  matter  of  the  applications  Nob. 
205,  342,  343,  344,  349,  350,  and  352,  on  bo- 
half  of  the  Transcontinental  Freight  Bureau, 
by  R.  H.  Countiss,  agent,  for  relief  from  the 
provisions  of  the  4&  section  of  the  act  to 
regulate  eonmierce  as  amended  June  18, 
1910,  with  respect  to  rates  made  from  east- 
em  points  of  shipment  which  are  higher  to 
intermediate  points  than  to  Pacific  coast 
terminals. 

Commodity  Bates. 

These  applications,  as  above  numbered,  on 
behalf  of  the  Transcontinental  Freight  Bu- 
reau, ask  for  authority  to  continue  ratea 
from  eastern  points  of  shipment  which  are 
higher  to  intermediate  points  in  Canada 
and  in  the  states  of  Arizona,  New  Mexico, 
Idaho,  California,  Montana,  Nevada,  Ore- 
gon, Utah,  and  Washington,  and  other 
states  east  thereof,  than  to  Pacific  coast 
terminals. 

Full  investigation  of  the  matters  and 
things  involved  in  these  petitions,  in  so  far 
as  they  concern  westbound  commoditj  nUa, 
having  been  had, 

Itli  ordaiad.  That  for  tha  pvpoM  of 
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authority  transferred  had  evaporated  in  the 
^process  of  transfer,  and  hence  that  the  pow- 
der perished  as  the  result  of  the  act  by  which 
*  it  was  conferred.  As  the  prime*  object  of 
the  transfer  was  to  vest  the  Commission, 
within  the  scope  of  the  discretion  imposed, 
and  subject,  in  the  nature  of  things,  to  the 
limitations  arising  from  the  character  of 
the  duty  exacted  and  flowing  from  the  other 
provisions  of  the  act,  with  authority  to  con- 
sider competitive  conditions  and  their  re- 
lation to  persons  and  places,  necessarily 
there  went  with  the  power  the  right  to  do 
that  by  which  alone  it  could  be  exerted,  and 
therefore  a  consideration  of  the  one  and 
the  other,  and  the  establishment  of  the  basis 
by  percentages,  was  vrithin  the  power  grants 
ed.  As  will  be  seen  by  the  order,  and  as 
we  have  already  said,  for  the  purpose  of 
ifao  percentages  established  zones  of  influence 
were  adopted,  and  the  percentages  flxed  as 
to  such  zones  varied  or  fluctuated  upon  the 
baais  of  the  influence  of  the  competition  in 
the  designated  areas.  As  we  have  pointed 
ofot,  though  somewhat  modifled,  the  zones  as 
thus  selected  by  the  Commissi<m  were  in 


substance  the  same  as  those  previously  fixed 
by  the  carriers  as  the  basis  of  the  rate  mak- 
ing which  was  included  in  the  tariff's  which 
were  under  investigation,  and  therefore  m 
may  put  that  subject  out  of  view.  Indeed, 
except  as  to  questions  of  power,  there  is  n» 
eontention  in  the  argument  as  to  the  in- 
equality of  the  zones  or  percentages,  or  as  t« 
any  undue  preference  or  discrimination  re- 
sulting from  the  action  taken.  But  be  this 
as  it  may,  in  view  of  the  findings  of  the 
Commission  as  to  the  system  of  rates  pre- 
vailing in  the  tariffs  which  were  before  it^ 
of  the  inequalities  and  burdens  engendered 
by  such  system,  of  the  possible  aggrandize- 
ment unnaturally  beyond  the  limits  pro- 
duced by  competition  in  favor  of  the  com- 
petitive points  and  against  other  points  bj 
the  tariff  in  question, — facts  whidi  we  ao- 
cept,  and  which  indeed  are  unchallenged, — w 
see  no  ground  for  saying  that  the  order  was 
not  sustained  hy  the  facts  upon  which  it  waa 
based,  or  that  it  exceeded  the  powers  wlii<A 
the  statute  conferred,  or  transcended  this 
limits  of  the  sound  legal  discretion  which 


the  disposition  of  these  applications,  the 
United  States  shaU  be  divided  into  five 
lones,  as  de6cril>ed  in  the  following  manner: 

(The  transcontinental  group  hereinafter 
described  are  as  specified  in  R.  H.  Counties, 
agent's  transcontinental  Tariff  I.  G.  C.  No. 
929.) 

Zone  No.  1  comprises  all  that  portion  of 
the  United  States  lying  west  of  a  line  called 
Line  No.  1,  which  extends  in  a  general 
southerly  direction  from  a  point  inunediate- 
ly  east  of  Grand  Portage,  Minnesota;  thence 
southwesterly,  along  the  northwestern  shore 
of  Lake  Superior,  to  a  point  immediately 
east  of  Superior,  Wisconsin;  thenoe  south- 
erly, along  the  eastern  boundary  of  Trans- 
continental Group  F,  to  the  intersection  of 
the  Arkansas  and  Oklahoma  state  line; 
thence  along  the  west  side  of  the  Kansas 
City  Southern  Railway  to  the  Gulf  of  Mex- 
ioo. 

Zone  No.  2  embraces  all  territory  in  the 
United  States  lying  east  of  Line  No.  1  and 
west  of  a  line  called  Line  No.  2,  which  be- 
gins at  the  international  boundary  between 
the  United  States  and  Canada,  immediately 
west  of  Cockbum  island,  in  Lake  Huron; 
passes  westerly  through  the  Straits  of  Mack- 
maw;  southerly,  through  Lake  Michigan  to 
its  southern  boundary;  follows  the  west 
boundary  of  Transcontinental  Group  0  to 
Paducah,  Kentucky;  thence  follows  the  east 
side  of  the  Illinois  Central  Railroad  to  the 
southern  boundary  of  Transcontinental 
Group  C;  thence  follows  the  east  boundary 
of  Group  C  to  the  Gulf  of  Mexico. 

Zone  No.  3  embraces  all  territory  in  the 
United  States  lying  east  of  Line  No.  2  and 
north  of  the  south  boimdary  of  Transcon- 
tinental Group  C,  and  on  and  west  of  Line 
Ko.  S,  which  is  the  Buffalo-Pittsburg  line 
Iran  Buffalo,  New  York,  to  Wheeling;  Weal 


Virginia,  marking  the  western  boundary  ol 
Trunk  Line  Freight  Association  territory; 
thence  follows  the  Ohio  river  to  Huntington, 
West  Virginia. 

Zone  No.  4  embraces  all  territory  in  iha 
United  States  east  of  Line  No.  3  and  north 
of  the  south  boundary  of  Transcontinental 
Group  C. 

Zone  No.  5  embraces  all  territory  soutii 
and  east  of  Transcontinental  Group  C. 

It  is  further  ordered,  (1)  That  tnose  por* 
tions  of  the  above-numbered  applications 
that  request  authority  to  maintain  hi^er 
conunodity  rates  from  points  in  Zone  No.  1 
to  intermediate  points  than  to  Paeifio  coast 
terminals  be,  and  the  same  are  hereby, 
denied,  effective  November  16,  1911;  (2) 
that  petitioners  herein  be,  and  they  are 
hereby,  authorized  to  establish  and  main- 
tain, effective  November  16,  1911,  commodi- 
ty rates  from  all  points  in  zones  numbered 
2,  3,  and  4,  as  above  defined,  to  points  in- 
termediate to  Pacific  coast  terminals,  that 
are  higher  to  intermediate  points  than  to 
Pacific  coast  terminals;  provided,  that  the 
rates  to  intermediate  points  from  points  im 
zones  numbered  2,  3,  and  4  shall  not  exceed 
the  rates  on  the  same  conmiodities  from  the 
same  points  of  origin  to  the  Pacific  coast 
terminals  by  more  than  7  per  cent  from 
points  in  Zone  No.  2,  16  per  cent 
from  points  in  Zone  Na  3,  and  26  per  oent 
from  points  in  Zone  No.  4. 

The  conmiission  does  not  her^y  approve 
any  rates  that  may  be  established  under 
this  authority,  all  such  rates  being  subject 
to  complaint,  investigation,  and  correcticm 
if  they  conflict  with  any  other  provisions 
of  the  act. 

By  the  Commission: 

[SeaL]  Jndoon  0.  CSementi, 
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•  14  lodged  te^fhe  OommisBion  when  acting 
vpon  the  subject  before  it. 

It  results  that  the  Commeroe  Court,  in 
enjoining  the  order  of  the  Commission,  was 
wrong,  and  its  decree  to  that  end  must 
therefore  bo  reyersed,  sad  the  case  be  re- 
manded to  the  proper  District  Court,  with 
directions  to  dismiss  the  bill  for  want  of 
•quity. 

Bevexsed* 


(284  U.  S.  «B6> 

UNITED  STATES  OP  AMERICA,  Inter- 
state Commerce  Commission,  et  aL, 
Appts., 

T. 

UNION  PACIFIC  RAILROAD  COMPANY 
et  al.     (No.  137.) 


UNITED  STATES  OF  AMERICA,  Inter- 
state Commerce  Commission,  et  aL, 
Appts., 

T. 

UNION  PACIFIC  RAILROAD  COMPANY 
et  aL     (No.  163.) 

This  ease  is  governed  bj  the  decision  in 
United  States  of  America  ▼•  Atchison,  T.  4 
B.  F.  R.  Ck>.,  ante,  086. 

[Nos.  137  and  163.] 

Argued  February  £3,  26,  and  27,  1012.  Or- 
dered on  April  8,  1012,  for  reargument 
before  full  bench.  Reargued  October  18, 
21,  and  22,  1012.    Decided  June  22,  1014. 

TWO  APPEALS  from  the  United  States 
Commerce  Court  to  roYiew  an  inter- 
locutory order  and  final  decree  enjoining 
the  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission  based  upon  the 
long  and  short  haul  clause  of  the  act  to 
regulate  commerce.  Reversed  and  case  re- 
manded with  directions  to  dismiss  tha  bill. 

See  same  case  below,  on  motion  to  dis- 
miss, 101  Fed.  856. 

Former  Attorney  (General  Wickefrsham, 
Assistant  to  the  Attorney  General  Fowler, 
and  Mr.  Blackburn  Esterline  for  the  United 
States  on  original  argument. 

Mr.  Patrick  J.  Farrell  for  the  Inter- 
state Commeroe  Commission. 

Messrs.  Stephen  A.  Foster,  William  B. 
Lamb,  Rush  OL  Butler,  and  Cornelius  Lynde 
for  appellant,  the  Chicago  Association  «f 
Commerce. 

Messrs.  H.  M.  Stephens  and  J.  B.  Camp- 
bell for  appellants  the  Citj  of  Spokane  et  al. 

Messrs.  F.  C.  DiUard,  Robert  Dunlap, 
E.  C.  lindley.  Maxwell  Evarts,  Oardiner 
Laihrop,  C3iarles  W.  Bunn,  and  Charles 
DoBneUy  for  lypsllssi. 


Messrs.  Joseph  N.  Teal  and  Wirt  Minor 
for  interveners,  the  Portland  Chamber  ol 
Commerce  et  aL 

Former  Attorney  General  Wiokershanit 
Assistant  to  the  Attorney  General  Fowler, 
and  Mr.  Blackburn  Esterline  for  the  United 
States  on  reargument. 

Mr.  P.  J.  Farrell  for  the  Interstate  Com^ 
merce  Commission. 

Messrs.  Rush  C.  Butler,  T^liam  E.  Lamb^ 
Stephen  A.  Foster,  and  Cornelius  Lynde  for 
appellant  the  Chicago  Association  of  Com- 
merce. 

Mr.  Joseph  N.  Teal  for  interveners,  the 
Portland  Chamber  of  Commerce  et  al. 

Mr.  J.  B.  Campbell  for  appellants  the 
Citj  of  Spokane  et  aL 

Mr.  F.  C.  Dillard  for  appellees. 

Mr.  Alfred  P.  Thorn  as  oimoiie  curto. 


•  Mr  Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

The  eleven  carriers  who  are  appellees  on 
this  record  filed  with  the  Interstate  Com- 
merce Commission  applications  to  be  re- 
lieved from  the  k>ng  and  short  haul  elause 
of  I  4  of  the  act  to  regulate  commerce  [24 
Stat  at  L.  380,  chap.  104,  U.  B.  Comp.  Stat. 
1001,  p.  8166],  as  amended  by  the  act  of 
June  18,  1010,  chap.  300,  36  Stat,  at  L. 
547,  U.  &  Comp.  Stat.  Supp.  1011,  p.  1288. 
After  full  hearing  the  Commission  entered 
an  order  granting  in  certain  respects  the 
relief  prayed,  but  establishing  a  proportion- 
ate relation  to  be  maintained  between 
the  lower  rate  for  the  longer  haul  and  the 
higher  rate  for  the  shorter  haul  upon  the 
basis  of  percentages  which  were  fixed  with 
reference  to  defined  zones.  The  carriers 
refused  to  obey  the  order,  and  filed  their 
bill  in  the  commerce  court  to  enjoin  its  en- 
forcement. An  interlocutory  injunction 
was  ordered.  The  defoidants  moved  to  dis- 
miss, and,  on  the  overruling  of  the  motions^ 
appealed  from  the  interlocutory  order,  thai 
case  being  No.  137.  Subsequently,  upon 
the  election  of  the  defendants  not  to  plead 
further,  a  final  decree  was  entered  and  ap- 
pealed from,  that  appeal  being  No.  163. 

These  cases  are  governed  by  the  opinion 
in  Nos.  136  and  162,  just  decided  [234  U. 
&  476»  58  L.  ed.  — ^,84  Sup.  Ct.  Rep.  986]. 
They  were  tried  in  the  court  below  with  the 
other  casee»  were  decided  by  the  same  opinion, 
and,  although  different  localities  are  in- 
volved, the  questions  presented  are  iden- 
tical,  and  for  the  reasons  given  in  the* 
other  cases,  Nos.  186  and  162,  the  decree* 
must  be  reversed  and  remanded  to  the 
proper  district  oonri  with  direetioos  |p 
dismiss  the  bill  for  wmsl  «f  agai^. 

&sversed«. 
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■Of  WKsmwumam  ob  othbbwxss  duposid  ov  xv  thu  n>xno& 


Bz  PAvis:    In  ths  Matxis  or  GoNGEPCxoir 
Vevb  t  Diaz,  Petitioner.    [Ka  — ^  Origi- 
nal.] 
Motion  for  lea^ra  to  file  petition  for  Writ 

of  MandamuB. 
Hesart.  Paul  Charlton  and  Jacinto  Texi- 

dor  for  petitioner. 
No  eonnsel  appeared  for  retpondenk 
June  8y  1914.    Denied* 


Tn  Gbard  Rafids  4  Ihdiaha  Railway 

CoMPANT,    Petitioner,    ▼•    Thi    Uniisd 

8TATB8.     [No.  1036.] 

Petition  for  a  Writ  of  Certiorari  to  tlie 
United  States  Cironit  Court  of  Appeals  for 
tho  Sixth  Circuit 

See  same  case  below,  212  Fed.  577. 

Mr.  James  H.  Campbell  for  petitioner* 

Mr.  Solicitor  General  Daris  for  respond- 
ent. 

June  8,  1014.    Denied. 


KlOROLS  4  Cox  LuiCBBK  CoMPAKT,  Peti- 
tioner, ▼•  Thb  United  States.  [No. 
1037.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Bee  same  case  below,  212  Fed.  688. 
Mr.  Ganson  Taggart  for  petitioner. 
Mr.  Solicitor  General  Daria  for  respond- 
ent. 
June  8,  1914    Denied. 


Warben    S.    Talhdbt,   Peitioner,   ▼•   Thb 

United  Statsb.    [No.  1051.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  for  the  District  of  Co- 
lumbia. 

Bee  same  case  below,  42  App.  D.  O.  L 

Messrs.  Matthew  E.  O'Brien  and  James 
JL  CShea  lor  petitioner. 

Mr.  Bolidtor  General  Dads  for  respond- 


Louis  Steinbergeb,  Petitioner,  t. 

Electuo  CoiiPANT  et  aL    [1058.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Charles  H.  Wilson  and  William 
G.  Johnson  for  petitioner. 

Messrs.  Charles  Neave  and  William  Os» 
McElnight  for  respondentSt 

June  8,  1914.    Denied* 


WnxiAic  J.  E[ahn,  Petitioner,  ▼.  Tbb  Vko* 

n>  States.     [No.  1060.] 

Petition  for  a  Writ  of  Certiorari  to  tbs 
United  States  Circuit  Court  of  Appeals  l«r 
the  Second  Circuit 

See  same  case  below,  214  Fed.  64. 

Messrs.  Terence  J.  McManus  and  DaTid 
W.  lUin  for  petitioner. 

Mr.  Solicitor  General  DaTis  and  Mz;  A^ 
sistant  Attorney  General  Wallaos  for  to* 
spondent 

June  8,  1914i    Denied. 


F.  A.  WnuAicB,  Trustee,  etc..  Petitioner,  ft 
Gbobge  G.  FmEMaoHB.     [No.  1070.] 
Petition  for  a  Writ  of  Certiorari  to  tbs 

United  States  Circuit  Court  of  Appeals  far 

the  Fifth  Circuit. 
Bee  same  case  below,  122  a  0.  A.  664^  204 

Fed.  1007. 
Messrs.  E.  D.  Saunders  and  Glranli  Fsi^ 

rar  for  petitioner. 
No  counsel  appeared  for  rcspondenti 
June  8,  1914.    Denied. 


8,2914.    Denlsd. 


WnxiAic  H.  HoTCHKiss  et  al.,  Petitioner% 

▼.  L.  K.  Ltnn.    [No.  1076.] 

Petition  for  a  Writ  of  Certiorari  to  tbs 
United  States  Circuit  Court  of  Appeals  fsr 
the  Second  Circuit 

See  same  case  below,  211  Fed.  948. 

Mr.  John  Lord  O'Brian  for  petiti4 

No  counsel  appeared  for  rsspondmlb 

June  8,  1914.    Daniad. 
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AiXBzr  BoTBFORD,  Petitioner,  ▼•  Thk  UiaTn> 

States.    [Na  1083.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal!  for 
the  Sixth  Circuit. 

MesBTs.  Theodore  F.  Hontman  and 
Michael  G.  Heintz  for  petitioner. 

Mr.  Solicitor  General  Davis  and  Mr.  As- 
sistant Attorney  General  Wallace  for  re- 
pondent. 

June  8,  1914.    Denied. 


ADA1C8  EzFBESS  CoHPAifT,  Plaintiff  in  Er- 
ror, ▼.  William  H.  Wirdolph,  to  the 
X76B  or  LiDON  Weineb  et  al.    [No.  187.] 
In  Error  to  the  Superior  Court  of  the 
State  of  Pennsylvania. 

Messrs.  Thomas  DeWitt  Cuyler  and  John 
Lewis  Evans  for  plaintiff  in  error. 

Mr.  Russell  Duane  for  defendants  in  er- 
ror. 

June  8,  1914.  Judgment  reversed  with 
eosts,  and  oause  remanded  for  further  pro- 
ceedings per  stipulation  of  counseL 


The  Cincinnati  Kobthsbn  Railway  Com- 
pany, Plaintiff  in  Error,  v.  Geoboe  £. 
Dillon.    [No.  930.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Ohio. 

Mr.  Frank  L.  Littleton  for  plaintiff  in  er- 
ror. 
Mr.  W.  H.  Dailey  for  defendant  in  error. 
June  22,  1914.    Per  Curiam:     Judgment 

affirmed  upon  the  authority  of  Southern  R. 

Ca  V.  Carson,  194  U.  S.  136,  140,  48  L.  ed. 

907,  910,  24  Sup.  Ct.  Rep.  609;  Southern  R. 

Co.  Carolina  Div.  v.  Bennett,  233  U.  S.  80, 

85,  58  L.  ed.  — ,  34  Sup.  Gt  Rep.  506; 

Grand  Trunk  Western  R.  Co.  v.  Lindsay,  233 

U.  S.  42,  49,  58  L.  ed.  — ,  34  Sup.  Ct.  Rep. 

581 ;  Chicago  Junction  R.  Co.  v.  King,  222  U. 

S.  222,  56  L.  ed.  173,  32  Sup.  Ct.  Rep.  79 ; 

Southern  R.  Go.  v.  Gadd,  233  U.  S.  572,  58 

U  ed.  — ,  84  Sup.  Ct  Rep.  696. 


MissoTTBi,  Kansas  &  Texas  Railway  Com- 
pany, Appellant,  v.  L.  E.  Goodrich.  [No. 
1031.] 

Appeal  from  the  United   States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 
See  same  caae  below,  213  Fed.  339. 
Mr.  Joseph  M.  Bryaon  for  appellant. 
Mr.  J.  A.  L.  Wolfe  for  appellee. 
June  22,  1914.    Per  Curiam:    Dismissed 
for  the  want  of  jurisdiction  upon  the  au- 
thority of  York  V.  Texas,  137  U.  S.  15,  34 
L.  ed.  604,  11  Sup.  Ct.  Rep.  9;  Kauffman 
V.  Wootters,  138  U.  S.  285,  34  L.  ed.  962, 
11  Sup.  Ct.  Rep.  298;  see  Missouri,  K.  & 
AT.  R.  Co.  V.  Goodrich,  229  U.  S.  607,  57  L. 
ed.  1349,  S3  Sup.  Ct.  Rep.  776. 


Walteb  Waldin,  Petitioner,  ▼.  Waltxb  B. 

COUFOBT.     [No.  1093.] 

Petition  for  a  Writ  of  Certiorari  to  tbs 
United  States  Cireoit  Coort  of  Appeals  lor 
the  Fifth  Circuit. 

See  same  case  below,  127  O.  CL  A.  008, 
211  Fed.  1019. 

Mr.  A.  A.  Boggs  for  petitioner. 

Mr.  Frank  B.  Shutts  for  respondeo*. 

June  22,  1914.    Denied. 


Thb  Davidson  Steamship  Compant,  Peti- 
tioner, V.  Ths  Wbbixbn  Tbansit  Com- 
PAifT.     [No.  1095.] 
Petition  for  a  Writ  of  Certiorari  to  tbs 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

See  same  case  below,  212  Fed.  698. 
Messrs.  Harvey  D.  Goulder  sad  Frank  8. 

Masten  for  petitioner. 
Mr.  George  Clinton,  Jr.,  for  respondents 
June  22,  1914.    Denied. 


CuDAHT  Paokino  CoicPAKT,  Petitioner,  ▼• 

Gband  Trunk  Westebn  Railway  Com- 

PAWT.     [No.  1103.] 

Petition  for  a  Writ  of  Certiorari  to  tbs 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  Charles  B.  Morrison  and  Wellt 
M.  Cook  for  petitioner. 

No  counsel  appeared  for  respondoit* 

June  22,  1914.    Denied* 


Nahona  Stattdn,  Petitioner,  v.  The  TThxp- 

ia>  States.     [No.  1109.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  helow,  213  Fed.  224. 

Mr.  Theodore  Mack  for  petitioner, 

June  22,  1914.    Denied. 


Chablbs  Kaplan  et  al..  Petitioner,  v.  Isaao 
E.  Lkbch,  Trustee,  etc.,  et  al.   [No.  1110.] 
Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 
See  same  case  below,  213  Fed.  753. 
Mr.  Joseph  Gross  for  petitioner. 
Mr.  Solicitor  General  Davis  for  respond- 
ents. 
June  22,  1914.    Denied* 


Emar  M.  Morse  et  al..  Appellants,  r.  H* 
RoziEB  DuLANT,  Trustee,  etc  [No.  455.] 
Appeal  from  the  Court  of  Appeals  of  ths 

District  of  Columbia. 
Messrs.  Holmes  Conrad  and  John  SeldsB 

for  appellants. 
No  counsel  appeared  for  appdlse. 
June  22,  1914.    Dismissed  with  oosts  sn 

motion  of  counsel  for  the  appellsnts. 


i»ia. 


IfEMOBANDA  OASBS. 


Tbm   National   Couhssl^   Juniob   Obmb 
UiTiTBa)  AmBioAif  Meohaiqcs,  Plaintiff 
in  Error,  ▼.  Mabtha  Bbown,  formerly 
Rlngo.     [No.  62L] 
In  Error  to  the  Court  of  Appeals  of  tha 

State  of  Kentucky. 

Mr*  Patterson  A.  Reece  for  plaintiff  in 
error. 

No  counsel  appeared  for  defendant  ul  er- 
ror. 

June  22,  1914.    Dismissed  with  costs,  on 
motion  of  counsel  for  plaintiff  in  enror* 


AsToino  Baiaaquidb  Gomxz,  Appdlaul^  ▼. 
SmiQXTi  Cahagho,  etc    [No.  841.] 
Appeal  from  the  Supremo  Court  d  Porto 


See  same  eaae  below,  19  P.  B.  R  964. 
Mr.  F.  Kingsbury  Curtis  for  appellaati 
Messrs.  F.  D.  McKenney  and  Ftancis  IL 
Dexter  for  appellee. 
Juna  22,  1914.    Dismissed  per  stipulatiea. 


Thoicas  D.  Thomas,  Petitioner,  t.  South 
BxTTTB  MiznovQ  Company.     [No.  — ^]. 
Motion  for  leaye  to  file  and  prosecute  peti- 
tion for  writ  of  certiorari   to   the  United 
States    Circuit  Court  of  Appeals   for   the 
Ninth  Circuit  in  forma  pauperis. 
See  same  case  below,  211  Fed.  lOOw 
Mr.  P.  P.  WeUs,  for  petitioner. 
June  22,  1914.     Denied. 
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